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EXECUTIVE SUMMARY
PERKINS MOUNTAIN UTILITY COMPANY AND

PERKINS MOUNTAIN WATER COMPANY .
DOCKET nos. SW-20379A-05-0489 AND W-20380A-05-0490

On July 7, 2005, Perkins Mountain Utility Company ("PMUC" or "Wastewater
Company") and Perldns Mountain Water" Company ("PMWC" or "Water Company")
collectively referred to as ("The Utilities") filed applications with the Arizona Corporation
Commission ("ACC" or "Commission") for Certificates of Convenience and Necessity
("CC&N") to provide wastewater and water services in portions of Mohave County, Arizona.
On September 14, 2005, The Utilities tiled an amendment to the applications to include a revised
legal description. On November 10, 2005, Utilities Division Staff ("Staff") filed its Staff Report
and on December 15, 2006, filed its Addendum to Staff Report in the docket. Hearing was held
on December 5, 2005, and again in February and March 2007. On November 30, 2007, The
Utilities filed an Amendment to Applications and Request for Procedural Schedule ("Third
Amendment"). According to the filing, the stock of The Utilities has been purchased by
Utilities, Inc.

PMUC and PMWC are Nevada Corporations, in good standing with the ACC
Corporations Division, and formed to provide wastewater and water utility services to all of the
residents and businesses in the Golden Valley South and The Villages at White Hills 1naster~
planned communities, and are seeking CC&Ns for these areas. Golden Valley South is expected
to be comprised of more than 33,000 dwelling units at build~out whereas, The Village at White
Hills is expected to comprise of more than 20,000 dwelling units. Rhodes Home Arizona, LLC
("Rhodes") is the developer for Golden Valley South and The Village at White Hills;

Sports Entertainment in its letter to Staff and in its Application to Intervene alleged that
The Utilities had failed to include 120 acres of its 440 acre property in the master plan to provide
services and requested that the whole property be included in the master plan to provide services.
Staff believes that the inclusion of the 120 acres to The Utilities requested (The Village at White
Hills) CC8LN area is in the public interest since the 120 acres is near to or contiguous to The
Utilities requested CC&N area.

Staff has reviewed the proposed total plant-in-service along with The Utilities'
engineering reports and found the plant facilities and cost to be reasonable and appropriate.
HoWever, approval of the CC&N applications does not imply any particular future treatment for
determining the rate base. No "used and useful" determination of the proposed plant~in-service
was made, and no conclusions should be inferred for rate rnaldng or rate base purposes in the
future

Based on the information provided in this docket and from Staffs review of other
available materials regarding The Utilities and related affiliates, Staff concludes that: (l) the
Utilities have no prior operating experience, but the immediate parent, Utilities, Inc. does have
experience, (2) there is evidence of negative determinations and/or questionable business
practices regarding AIG, Inc. and Utilities, Inc.'s affiliated entities in other jurisdictions, and (3)



the Utilities through their parent company, Utilities, Inc., have adequate financial capability to
provide the requested services.

Staff believes that the ultimate obligation of the Commission is to protect the public
interest, to that end the imposition of reasonable conditions to ensure The Utilities are
conducting their business operations in a manner which will not compromise the interests of its
customers should be required.

*

Water Service - CC&N

Staff recommends the Commission approve PMWC's application for a CC&N for all of
The Village at White Hills and all of Golden Valley South (except for a small portion of Section
8, Township 20 North, Range 18 West, set forth in the record) within portions of Mohave
County, Arizona, to provide water service, subj et to the following conditions:

1. That the Commission find that the fair value rate base of PMWC's properly devoted to
water service is $8,272,134

2. That the Commission approve Staffs rates as shown on Water Schedule CSB-W5-Rate
Design in the Rate Analyst Report. In addition to collection of its regular rates, PMWC
may collect from its customers a proportionate share of any privilege, sales or use tax.

3. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, a tariff consistent with the rates and charges authorized by the
Commission within 30 days of the decision in this matter.

4. That the Commission require PMWC to file notice with Docket Control, as a
compliance item in this docket, within 15 days of providing service to its first customer.

5. That the Commission require PMWC to file a rate application no later than six-months
following the fifth anniversary of the date it begins providing service to its first
customer.

6. That the Commission require PMWC to maintain its books and records in accordance
with the NARUC Uniform System of Accounts for Water Utilities.

7. That the Commission require PMWC to use the depreciation rates recommended by
Staff.

8. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, copies of the Approval to Construct ("ATC") for Phase l of the initial
phase of the Golden Valley South and The Villages at White Hills developments when
received by the Company, but no later than 3 years after the effective date of the order
granting this application.
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9. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, for review and approval by Staff, a curtailment tariff within 90 days after
the effective date of any decision and order pursuant to this application. The tariff shall
generally conform to the sample tariff found posted on the Commission's web site
(www.azcc.gov/divisions/utilities/forms/Curtailment-Std.pdf) or available upon request
from Commission Staff

10. That the Commission require ProC~to tile with Docket Control, as a compliance item
in this docket, an amended legal description for The Villages at White Hills CC8cN area
including the entire 440 acres of land that is owned by Sports Entertainment and
Sagebrush Enterprises, Inc. no later than 15 days after the effective date of the decision
in this matter

11. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, for review and approval by Staff, a backflow prevention tariff within 30
days of the decision in this matter. The tariff shall generally conform to the sample
tariff posted Colnmission's
(www.azcc.gov/divisions/utilities/forrns/Cross_cpdf) or available upon request from
Commission Staff

12. That the Commission require PMWC to provide an irrevocable sight draft letter of
credit or a performance bond of $500,000. The bond or letter of credit shall remain in
place until further Order of the Commission. Proof of the performance bond or letter of
credit shall be tiled in this docket, as a compliance item, prior to service being provided
to any customer. Thereafter, the proof of the performance bond or letter of credit shall
be tiled semi-annually on each July and January covering the preceding six month
period

13. That the Commission require PMWC to finance at least 50-percent of its plant with
equlty

14. That the Commission require PMWC to notify the Commission of any proposed change
in the ownership of the Water Company at least 30 days prior to the change in
ownership

15 . That the Commission require PMWC to tile with Docket Control, as a compliance in
this docket, a copy of Arizona Department of Water Resources ("ADWR") Letter of
Adequate Water Supply (Water Adequacy Report) for each individual Subdivision in
Golden Valley South and in The Villages at White Hills developments, when received
by the Company, but no later than 30 days of the receipt

Staff further recommends that the Commission's Decision granting the requested CC8<:N
to PMWC be considered null and void, after due process, should PMWC fail to meet Conditions
Nos. 3, 8, 9, and 10, listed above within the time specified



Water Service - Order Preliminary

Staff also recommends the Commission issue an Order Preliminary to PMWC for a
CC&N for the small portion of Section 8, Township 20 North, Range 18 West of Golden Valley
South (set forth in the record) within portions of Mohave County, Arizona, to provide water
service, subj et to compliance with the following conditions:

1. That the conditions of approval for Water service CC&N are hereby incorporated by
reference and apply equally to the issuance to the Order Preliminary

2. That the Commission require PMWC to file with Docket Control, as a compliance item
'm this docket, copies of the ADWR Analysis of Adequate Water Supply demonstrating
the availability of adequate water for the requested Order Preliminary area of Golden
Valley South project when received by PMWC, but no later than 3 years after die
effective date of the order granting the Order Preliminary.

That after PMWC complies with above requirement 2, PMWC shall make a filing
stating so. Within 60 days of this filing, Staff shall file a response in the form of an
Order. The Commission should schedule this item for a vote to grant the CC&N as
soon as possible after Staffs tiling that confirms PMWC's compliance with item 2.

Wastewater Service- CC&N

Staff recommends the Commission approve PMUC's application for a CC&N for all of
The Village at White Hills and all of Golden Valley South (except for a small portion of Section
8, Township 20 North, Range 18 West, set forth in the record) within portions of Mohave
County, Arizona, to provide wastewater service, subj et to the following conditions:

l. That the Commission find that the fair value rate base of PMUC's property devoted to
wastewater service is $8,050,058

2. That the Commission approve Staff s rates as shown on Wastewater Schedule CSB-
WW5-Rate Design in the Rate Analyst Report. In addition to collection of its regular
rates, PMUC may collect from its customers a proportionate share of any privilege,
sales or use tax.

3. That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, a tariff consistent with the rates and charges authorized by the
Commission within 30 days of the decision in this matter.

4. That the Commission require PMUC to notify Docket Control, as compliance item in
this docket, within 15 days of providing service to its first customer.

r
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5. That the Commission require PMUC to file a rate application no later than six-months
following the fifth anniversary of the date it begins providing service to its first
customer.

6. That the Commission require PMUC to maintain its books and records in accordance
with the NARUC Uniform System of Accounts for Wastewater Utilities.

7. That the Commission require to use the depreciation rates recommended by
Staff

x

8. That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, copies of the General Permits for Phase 1 oflthe initial phase of Golden
Valley South and The Villages at White Hills developments when received by PMUC,
but no later than 3 years after the effective date of the order granting this application.

9. That the Commission require PMUC to tile with Docket Control, as a compliance item
in this docket, copies of the APP for the Golden Valley South and The Villages at White
Hills developments within 3 years after the effective date of the order granting this
application.

10. That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, an amended legal description for The Villages at White Hills CC&N area
including the entire 440 acres of land that is owned by Sports Entertainment and
Sagebrush Enterprises, Inc. no later than 15 days after the effective date of the decision
in this matter.

l 1. That the Commission require PMUC to provide an irrevocable sight draft letter of credit
or a performance bond of $500,000. The bond or letter of credit shall remain in place
until further Order of the Commission. Proof of the performance bond or letter of credit
shall be tiled in this docket, as a compliance item, prior to service being provided to any
customer. Thereafter, the proof of the performance bond or letter of credit shall be filed
semi-annually on each July and January covering the preceding six month period.

12. That the Commission require PMUC to finance at least 50-percent of its plant with
equity.

13. That the Commission require PMUC to notify the Commission, as a compliance item in
this docket, any proposed change in the ownership of the Wastewater Company, at least
30 days prior to the change in ownership.

Staff further recommends that the Commission's Decision granting the requested CC&N
to PMUC be considered null and void, after due process, should PMUC fail to meet the
Conditions Nos. 3, 8, 9, and 10, listed above within the time specified



Wastewater Service - Order Preliminary

Staff also recommends the Commission issue an Order Preliminary to PMUC for a
CC&N for the small portion of Section 8, Township 20 North, Range 18 West of Golden Valley
South (set forth in the record), within portions of Mohave County, Arizona, as amended, to
provide wastewater service, subj et to compliance with the following conditions

That conditions for approval of the. wastewater service CC&N are hereby incorporated
by reference and apply equally to the issuance to the Order Preliminary

2. That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, a copy of APP for the requested Order Preliminary area of Golden Valley
South project within 3 years from the effective date of the order granting the Order
Preliminary

That the Water Company be granted a CC&N for the small portion of Section 8
Township 20 North, Range 18 West of Golden Valley South (set forth in the record)

4. That after PMUC complies with above requirements 2, and 3 PMUC shall make a tiling
stating so. Within 30 days of this filing, Staff shall file a response in the form of an
Order. The Commission should schedule this item for a vote to grant the CC&N as
soon as possible after Staffs filing that confirms PMUC's compliance with items 2, and

3.
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Perkins Mountain Utility Company et al
Docket Nos. SW-20379A-05-0489 et al
Page l

Introduction

On July 7, 2005, Perldns Mountain Utility Company ("Pl\/IUC" or "Wastewater
Company") and Perldns Mountain Water Company ("PMWC" or "Water Company")
collectively referred to as ("The Utilities") tiled applications with the Arizona Corporation
Commission ("ACC" or "Commission") for Certificates of Convenience and Necessity
("CC8cN") to provide wastewater and water services in portions of Mohave County, Arizona.
On September 14, 2005, The Utilities filed an amendment to the applications to include a revised
legal description. 1

On November 10, 2005, Utilities Division Staff ("Staff") filed its Staff Report and on
December 15, 2006, tiled its Addendum to Staff Report in the docket.

On December 5, 2005, a hearing was convened.

On March 31,2006, the Water Company tiled a second Amendment to its Application for
a CC&N. The second Amendment requested a CC&N for a portion of the service area originally
requested and an Order Preliminary for the remainder of the service area originally requested.

Hearings were held in February and March 2007.

On November 30, 2007, The Utilities tiled an Amendment to Applications and Request
for Procedural Schedule ("Third Amendment"). According to the filing, the stock of The
Utilities had been purchased by Utilities, Inc.

Background

PMUC and PMWC are Nevada Corporations, in good standing with the ACC
Corporations Division, and formed to provide wastewater and water utility services to all of the
residents and businesses in the Golden Valley South and The Villages at White Hills master-
planned communities, and are seeldng CC8cNs for these areas.

Golden Valley South is a master planned community which includes an active retiree
community with an 18-hole golf course, an interconnected community for all age groups, an
industrial/business park area and community commercial areas. Golden Valley South is nine
square-miles (approximately 5,750 acres) and is located approximately five miles southwest of
Kinsman, Arizona. The development is expected to be comprised of more than 33,000 dwelling
units at build-out.

The Village at White Hills is planned as a self-contained community that would provide
affordable homes for commuters to the Las Vegas metropolitan area. The development is four
and half square-miles (approximately 2700 acres) and is located approximately 40 miles
northwest of Kinsman. The Village at White Hills is expected to serve both residents and
travelers and comprise of more than 20,000 dwelling units
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Rhodes Home Arizona, LLC ("Rhodes") is the developer for Golden Valley South and
The Village at White Hills.

Request for Service

The Utilities filed with the applications the request for service The Utilities received from
Desert Communities, Inc. and America Land Management, LLC fox Golden Valley South and
Sedona Holdings, LLC (aka Sedona, LLC) for The Village at White Hills. No request for service
was submitted in the applications by The Utilities for the Sports Entex'tainrnent's property which
was identified in the applications as part of The Village at White Hills.

On August 15, 2005, Sports Entertainment sent a letter to Staff indicating that The
Utilities had notified Sports Entertainment requesting that The Utilities be allowed to provide
utility services to Sports Entertainment's property located in The Village at White Hills. The
letter further stated that The Utilities had failed to include a portion of the property and that
Sports Entertainment would like to request that the whole property be included in the master plan
to provide services. On September 27, 2005, Sports Entertainment filed an Application to
Intervene in the docket.

Sports Entertainment owned approximately 440 acres of land ("Parcel Number 317-36-
05l" or "Subject Property") in Section 30 of Township 27 North, Range 20 West, in the White
Water Hills area of Mohave County. The remaining 200 acres of land in Section 30 of Township
27 North, Range 20 West, Southwest of the Subj act Property, are Federal land. According to the
Application to Intervene, Sports Entertainment granted to Sagebrush Enterprises, Inc. an Option
to purchase 320 acres of the Subject Property ("Option Property") and Sagebrush Enterprises
Iris. has exercised its Option to Purchase the Option Property. Sports Entertainment closed the
sale of the 320 acres to Sagebrush Enterprises, Inc. in 2006. As such, Sports Entertainment owns
only the remaining 120 acres of the Subj et Property

Staff had discussions with both the representatives of The Utilities and Sports
Entertainment regarding the August 15, 2005 letter, specifically the issue of including the
remaining 120 acres in The Utilities' plan to provide utility services. Staff believes that the
inclusion of the 120 acres to The Utilities requested (The Village at White Hills) CC&N area is
in the public interest since the 120 acres is near to or contiguous to The Utilities requested
CC&N area. As such,Staff recommends that The Utilities be required to provide utility services
to all of the 440 acres of land that is owned by Sports Entertainment and Sagebrush Enterprises
Inc. Staff further recommends that The Utilities be required to file with Docket Control an
amended legal description for The Village at White Hills including the entire 440 acres of land
that is owned by Sports Entertainment and Sagebrush Enterprises, Inc. no later than 15 days after
the effective date of the order granting this application
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Second Amendment to the Application

On March 31, 2006, the Water Company filed a second Amendment to its Application for
a CC&N. In this Amendment, PMWC revised its Golden Valley South plans by removing
Phases 5, 6 and part of Phase 4 from the original CC&N area application. PMWC requested a
CC8cN for only Phases l, 2, 3, 7 and part "of Phase 4 for Golden Valley South (6-l/8 square
miles). In addition, PMWC requested an Order Preliminaiy to a CC&N for Phases 5, 6 and the
remaining portion of Phase 4 of Golden Valley South, and all of The Villages at White Hills

Third Amendment to the Application

On November 30, 2007, The Utilities filed their Third Amendment. In the Third
Amendment, The Utilities: (1) notified the Commission that its stock has been purchased by
Utilities, Inc., (2) submitted a copy of the Analysis of Adequate Water Supply from Arizona
Department of Water Resources for The Villages at White Hills, and (3) requested modifications
to certain conditions Staff had recommended in its December 15, 2006 Addendum to Staff
Report. Specifically, The Utilities request that the conditions relating to Performance Bond
Capital Structure, and Semi-Annual Litigation Reports be modified. In addition, The Utilities
request that the Commission issue water and wastewater CC&Ns with conditions for The
Villages at White Hills, instead of Order Preliminary. According to the Third Amendment, The
Utilities "are not seeking to amend the request for an Order Preliminary for the small portion of
Section 8 of Golden Valley South set forth in the record

The Proposed Wastewater System

Using a 20-year planning period, for Golden Valley South, PMUC is proposing to
construct an 8.0 million gallon per day ("MGD") activated sludge wastewater treatment plant
("WWTP") and collection system at a total projected cost of $55.0 million. PMUC is projecting
to serve 152 customers in the inst year and 2,042 customers by the fifth year. A reclaimed water
system is also being proposed that will consist of pump station/storage sites and 58,000 lineal
feet of force mains for beneficial use at an estimated cost of $5.3 million for initiation of large
landscaped areas or a golf course, if ultimately included in the land use plan

Using a 20-year planning period, for The Villages at White Hills, PMUC is proposing to
construct a 6.0 MGD activated sludge WWTP and collection system at a total projected cost of
$57.6 million. PMUC is projecting to serve zero customers in the first year and 1,025 customers
by the fifth year. A reclaimed water system is also being proposed that will consist of pump
station/storage sites and 25,000 lineal feet of force mains for beneficial use at an estimated cost
of $4.7 million for initiation of large landscaped areas or a golf course, if ultimately included in
the land use plan
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Cost Analysis

PMUC submitted a revision to its estimated total wastewater plant-in-service spreadsheet
for the first five years by the National Association of Regulatory Utility Commissioners
("NARUC") plant account which combined the two development projects:

u

Year 1:
Year 2:
Year 3:
Year 4:
Year 5:

$4,597,075
$7,761,475
$9,379,800
$166427,875
$18,543,950

1

Staff has reviewed the revised proposed total wastewater plant-in-service along with
PMUC's engineering reports and found the plant facilities and cost to be reasonable and
appropriate. However, approval of this CC&N application does not imply any particular future
treatment for determining the rate base. No "used and useful" determination of the proposed
plant-in-service was made, and no conclusions should be inferred for rate malting or rate base
purposes in the future.

Arizona Department of Environmental Quality ("ADEQ") Compliance

PMUC does not have any wastewater plant facilities at this time, therefore, an ADEQ
compliance status is not applicable at this time.

The Wastewater Company has not received its ADEQ General Permits for construction
of the wastewater facilities. Staff recommends that PMUC file with Docket Control, as a
compliance item, copies of the General Permits for Phase l of the initial phase of Golden Valley
South and The Villages at White Hills developments when received by PMUC, but no later than
3 years after the effective date of the order granting this application.

Since an Aquifer Protection Permit ("APP") represents a fundamental authority for the
designation of a wastewater service area and a wastewater provider, Staff recommends that
PMUC file with Docket Control, as a compliance item, a copy of the APP for the Golden Valley
South and The Villages at White Hills developments within 3 years after the effective date of the
order granting this application

Wastewater Depreciation Rates

PMUC has adopted Staff' s typical and customary Wastewater Depreciation Rates. These
rates are presented in Table WW of the attached Engineering Report and it is recommended that
PMUC use these depreciation rates by individual NARUC category as delineated in Table WW
of the attached Engineering Report
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The Proposed Water System

Using a 20-year planning period, for Golden Valley South, PMWC is proposing to
construct 15 wells (each producing at 1,200 gallons per minute ("GPM")), 10 million gallons of
storage (three sites minimum), booster systems and transmission/distribution main at a total cost
of $48.5 million. PMWC is projecting tO serve 150 customers in the first year and 2,040
customers by the fifth year

Using a 20-year planning period, for The Villages at White Hills, PMWC is proposing to
construct 25 wells (each producing at 500 GPM), five tank/pumping sites (tanks ranging from
0.3 MG to 3.0 MG) and transmission/distribution main at a total cost of $53.9 million. PMWC is
prob acting to serve zero customers in the first year and l,025custo1ners by the fifth year

Cost Analysis

PMWC submitted revisions to its estimated total water plant-in-service spreadsheet for
the first five years by the NARUC plant account which combined the two development projects

Year 1
Year 2

$4,731,125
$9,721,025
$11.783,167
$14,861,209
$19,192,351

Staff has reviewed the revised proposed total plant-in-service along with PMWC's
engineering reports and found the plant facilities and cost to be reasonable and appropriate
However, approval of this CC&N application does not imply any particular future treatment for
determining the rate base. No "used and useful" determination of the proposed plant-in-service
was made, and no conclusions should be inferred for rate making or rate base purposes in the
Nature

ADEQ Compliance

PMWC does not have any plant facilities at this time, therefore, an ADEQ compliance
status is not applicable at this time

The Water Company has not received its ADEQ Certificate of Approval to Construct
("ATC") for construction of the facilities. However, Rhodes Homes Arizona, the developer, has
been issued ATCs for a transmission water line (March 30, 2006), 1.0 million gallon storage tank
(April 27, 2006) and well (April 28, 2006) for the Golden Valley South development. The well
is known as Golden Valley Ranch Well #l. All these planned facilities are located outside the
northern boundary of the requested CC&N area. Prior to service being provided, the developer
will convey this utility infrastructure to the water provider



Perkins Mountain Utility Company et al
Docket Nos. SW-20379A-05-0489 et al
Page 6

Staff recommends that the Water Company tile with Docket Control, as a compliance
item, copies of the ATC for Phase 1 of the initial phase of the Golden Valley South and The
Villages at White Hills developments when received by the Company, but no later than 3 years
after the effective date of the order granting this application

Arizona Department of Water Resources ("ADWR") Compliance

PMWC will not be located in an Active Management Area ("AMA") arid will not be
subj act to any AMA reporting and conservation requirements

On August 14, 2006, ADWR issued an Analysis of Adequate Water Supply letter finding
that an additional 2,895.69 acre-feet per year of treated effluent will be physically available at
build-out for the Golden Valley South development. This 2,895.69 acre-feet,  along with the
9,000 acre-feet, totals to 11,895.69 acre-feet per year, which is less than PMWC's projected
build-out demands for  the Golden Valley South development ( including system losses) of
12,196.11 acre-feet per year

On July 18, 2007, ADWR issued an Analysis of Adequate Water Supply letter finding
that 11,922 acre-feet per year of groundwater and an additional 2,607.81 acre-feet per year of
treated effluent will be physically available at build-out for a total of 14,529.8 acre-feet per year
for The Villages at White Hills development. This total amount is more than ADWR's annual
estimated water demand of 12,65 l .03 acre-feet per year for approximately 26,000 dwelling units

Staff recommends that PMWC file with Docket Control, as a compliance in this docket, a
copy of ADWR Letter of Adequate Water Supply (Water Adequacy Report) for each individual
Subdivision in Golden Valley South and in The Villages at White Hills developments, when
received by PMWC, but no later than 30 days of the receipt

Arsenic

T he U. S .  Envir onmenta l  P r ot ec t ion Agency ha s  r educed t he a r senic  ma x imum
contaminant level ("MCL") in drinking water from 50 parts per billion ("ppb") to 10 ppb. The
date for compliance with the new MCL was January 23, 2006

The arsenic levels for the Golden Valley Ranch Well No. 1 is at 7,8 parts per billion
("ppb") and Well No. 2 (under design) is at 7.2 ppb and meet the new arsenic standard. The
Villages at White Hills developments' well sources are unknown at this time. If the arsenic
levels need to be lowered to meet the new MCL for The Villages at White Hills development, the
ATC will resolve this issue
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Curtailment Plan Tariff

A Curtailment Plan Tariff ("CPT") is an effective tool to allow a water company to
manage its resources during periods of shortages due to pump breakdowns, droughts, or other
unforeseeable events

Staff recommends that the Company file with Docket Control, as a compliance item, for
review and approval by the Director of The Utilities Division, a curtailment tariff within 90 days
after the effective date of any decision and order pursuant to this application. Staff also
recommends that the tariff shall generally conform to the sample tariff found posted on the
Commission's web site (www.azcc gov/divisions/utilities/forms/Curtailment-Std.pdf) or
available upon request from Commission Staff

Water Depreciation Rates

PMWC has adopted Staffs typical and customary Water Depreciation Rates. These rates
are presented in Table A of the attached Engineering Report and it is recommended that the
Water Company use these depreciation rates by individual NARUC category as delineated in
Table A of the attached Engineering Report

Service Line and Meter Installation Charges

PMWC's proposed service line and meter installation charges are somewhat similar to
Staffs customary range of charges. As a result,  Staff recommends the lower end of its
customary range of charges. Since the Water Company may at times install meters on existing
service lines, it would be appropriate for some customers to only be charged for the meter
installation. Therefore, Staff recommends approval of its charges as shown in Table B of the
Engineering Report and Water Schedule CSB-W5 of the attached Rate Analyst Report, with
separate installation charges for service line and meter installations

Finance of Utility Facilities

According to the applications, The Utilities intend to finance the required utility facilities
through a combination of shareholder equity, Contributions In Aid of Construction ("CIAC")
(see the Fair Value Rate Base section of this Report for further discussion on CIAC), arid
advances in aid of construction. Advances in aid of construction are often in the form of Main
Extension Agreements ("MXAs"). MXAs are standard industry practice. The minimal
acceptable criteria for line extension agreements between water and wastewater utilities and
private parties are established by A.A.C. R14-2-406 and 606. These agreements generally
require the developer to design, construct and install (or cause to be), all facilities to provide
adequate service to the development. The developer is required to pay all costs of constructing
the required facilities necessary to serve the development. Upon acceptance of the facilities by
the utility company, the developer conveys the utility facilities through a warranty deed to the
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utility company. Utility companies will often refund ten (10) percent of the annual water
revenue associated with development for a period of ten (l0) years

Fair Value Rate Base

Consistent with Commission rules,The Utilities' applications included the required five
year projections for plant values, operating revenues, operating expenses, and number of
customers. Projections and assumptions are necessary to establish a fair value rate base
("FVRB") and initial rates due to the lack of historical infonnation. Since these are new
CC&Ns, Staff evaluated the prob acted original cost rate bases ("OCRBs) as the FVRBs

The Utilities provided schedules showing the elements of the prob ected OCRB as shown
on Water and Wastewater Schedules CSB-WW2 and CSB-W2, pages l and 2 in the attached
Rate Analyst Report. Staff reviewed the projected plant in service at the end of the fifth year
and, except for the land values, found them to be reasonable

The Utilities did not provide projections for the cost of their land and land rights
accounts. The Utilities stated in response to Staff s Third Set of Data Requests, Item No. CSB 3
3, that "The developer, Rhodes Homes Arizona, L.L.C. will convey any real property

Therefore the cost of the land to the water and sewer companies will be zero." This
treatment is not consistent with the NARUC Uniform System of Accounts ("USOA") which
requires that any asset received by a utility at no cost to the utility should be debited to the
appropriate plant account and credited to account no. 271 "Contributions in Aid of Construction
('CIAC')". The Utilities stated that the land and land rights account balances in the fifth year are
expected to be $350,000 and $65,000 for PMUC and PMWC, respectively. Accordingly, Staff
reflected these amounts in The Utilities' projected plant in service schedules as shown on Water
and Wastewater Schedules CSB-WW2 and CSB-W2, pages l and 2 in the attached Rate Analyst
Report

Staff reviewed The Utilities' projected accumulated depreciation at the end of the fifth
year and found them to be reasonable

The Utilities' applications project that the net cumulative balance for AIAC will be
$10,973,133 and $ll,613,58l in year five for PMUC and PMWC, respectively. As shown on
Water and Wastewater Schedules CSB-WW2 and CSB-W2, page l in the attached Rate Analyst
Report, Staff decreased AIAC by $2,566,279 for PMUC and $2,703,437 for PMWC. As
discussed in the "Capital Structure and Financial Soundness" section of this Staff Report, Staff' s
adjustments reflect Staffs recommendation that The Utilities should finance at least 50 percent
of their plant with equity

The Utilities' applications did not reflect CIAC in their rate base calculation. As shown
on Water and Wastewater Schedules CSB-WW2 and CSB-W2, page l in the attached Rate
Analyst Report, Staff increased the CLAC account by $350,000 for PMUC and $65,000 for
PMWC to reflect the land contributed by the developer
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Staff increased the customer deposits balance in the fifth year by $114,5531 for both
PMUC and PMWC to reflect The Utilities' projected customer deposits balance at the end of the
fifth year.

Revenue and Expenses

The Utilities provided projected revenues and expenses for five years. Staff' s analysis,
while taldng into account all of the years presented, is concentrated on the fifth year of operation
when profitability is expected. Staff reviewed the revenue and expense projections and found
them to be reasonable. The projected income statements are shown on Water and Wastewater
Schedules CSB-WW3 and CSB-W3 in the attached Rate Analyst Report.

Capital Structure and Financial Soundness

Capital structure is an indicator of financial soundness. Undercapitalized investor owned
utilities may result in rate bases that are too small to generate enough revenue to pay for
operating expenses and fund capital improvements without steep increases in customer rates.
Consequently, Staff has determined that a financially sound utility company, on average, should
have no more than 30 percent AIAC ardor CIAC in its capital structure. However, due to
circumstances unique to this case, Staff has recommended, in the Addendum to Staff Report filed
on December 15, 2006, that The Utilities have at least 50 percent equity in its capital stricture.
This will help to ensure that The Utilities are substantially financed by the owner, and that the
owner has a significant investment at risk. Staff believes this recommendation, in this and other
cases involving new CC8cNs, motivates the utility owners to protect their investment by applying
proper maintenance and installing quality plant, furthering the public interest.

At the end of the fifth year, PMIUC's capital structure consists of no debt, 63.93 percent
AIAC/CIAC, and 36.07 percent equity. Staff recommends 0.00 percent debt, 50.00 percent
AIAC/CIAC, and 50.00 percent equity as shown on Wastewater Schedule CSB~WW4 in the
attached Rate Analyst Report.

At the end of the fifth year, PMWC's capital structure consists of no debt, 64.93 percent
AIAC/CIAC, and 35.07 percent equity. Staff recommends 0.00 percent debt, 50.00 percent
AIAC/CIAC, and 50.00 percent equity as shown on Water Schedule CSB-W4 in the attached
Rate Analyst Report.

Staff recommends that approval of The Utilities' CC8<:Ns be made conditional upon
PMUC and PMWC obtaining Staffs recommended capital structure by the end of the fifth year
of operation.

Per The Utilities' response to Staffs Third Set of Data Requests, Item No. CSB 3.2
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Rate Design

Water and Wastewater Schedules CSB-WW5 and W5 in the attached Rate Analyst
Report present a complete list of The Utilities' proposed, and Staff s recommended rates and
charges. The Utilities' projected revenue is derived primarily from the residential customer
class. ..

4 4

To promote efficient use of water, Staff has recommended an inverted three-tiered rate
structure for the commodity charges. PMWC has submitted a three-tier rate design.

Staff added a 5/8-inch x 3/4-inch meter to provide PMWC with Me ability to serve
customers who may request that meter size. PMWC anticipates that residential customers will
compose the majority of its total customers. PMWC proposes a 3/4-inch meter for the residential
class and is designing and building its water system to meet the water usage demands for those
customers. The water usage demand costs for a %-inch meter are higher than those of a 5/8-inch
x 3/4-inch meter. Therefore, to ensure that PMWC recovers the costs associated with designing
and building its system to meet the demands of its largest customer class (i.e., the 3/4-inch meter
residential customer), Staff set the 5/8-inch x 3/4-inch meter rate the same as that of the 3/4-inch
meter.

PMUC's rates are flat monthly fees that vary by meter size as shown on Wastewater
Schedule CSB-WW5 in the attached Rate Analyst Report. Staff added a flat fee for the 5/8-inch
x 3/4-inch meter to be consistent with Staff' s addition of this meter size for PMWC.

Staff recommends the approval of its rates, and charges as per Water and Wastewater
Schedules CSB-WW5 and W5 of the attached Rate Analyst Report and as supported by the
Arizona Administrative Code, Article 4, Water Utilities and Article 6, Sewer Utilities.

Staff further recommends that The Utilities be required to file with Docket Control, as a
compliance item, a tariff consistent with the rates and charges authorized by the Commission
within 30 days of the decision in this matter.

Franchise

Every applicant for a CC8cN and/or CC&N extension is required to submit to the
Commission evidence showing that the applicant has received the required consent, franchise or
permit from the proper authority. If the applicant operates in an unincorporated area, the
company has to obtain the franchise from the County. If the applicant operates in an
incorporated area of the County, the applicant has to obtain the franchise from the City/Town

The Utilities have tiled, in the docket, copies of the franchise agreements from Mohave
County for the requested CC&N areas
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Ownership Structure

According to the Third Amendment to The Utilities' Applications, on November 29
2007_ Rhodes. the sole shareholder of The Utilities, executed a Stock Purchase and Utilities
Services Agreement (the "Stock Purchase Agreement") by which Rhodes transferred all issued
and outstanding shares of stock in The Utilities to Utilities, Inc., "a public holding company with
approximately 90 subsidiaries operating more than 500 water, wastewater and initiation systems
in 17 states serving more than 300,000 customers." Utilities, Ire. operates in Florida, North
Carolina. South Carolina, Illinois, Louisiana, Georgia, Indiana, Maryland, Arizona, Mississippi
Nevada, New Jersey, Ohio, Pennsylvania, Tennessee, Virginia, and Kentucky. Utilities, Inc
founded in 1965. is based in Northbrook, Illinois, and was formerly operated as a subsidiary of
Nuon NV. In Arizona, Utilities, Inc. owns Bermuda Water Company. (See Bermuda Water
Company's section below for detailed information regarding this subsidiary)

Utilities, Inc. is 100 percent owned by I-Iydo Star Holdings Corporation, which is in turn
100 percent owned by Hydo Star, LLC, which is in tum owned by a combination of entities
namely: Hydro Star InterCom LLC, Hydro Star Blocker LLC, AIG Highstar Capital ll, L.P., AIG
I-Iighstar Capital II Overseas Investor Fund, L.P., AIG Highstar Capital II Prism Fund, LP., and
American General Life Insurance Company. AIG Highstar Capital II, L.P., AIG I-Iighstar
Capital II Overseas Investor Fund, L.P., and AIG I-Iighstar Capital II Prism Fund, L.P. are owned
by AIG I-Iighstar GP II, L.P. with a diversified group of investors. AIG I-Iighstar GP II, L.P. is a
subsidiary of AIG Global divestment Corp. which is a subsidiary of American International
Group, Inc. ("AIG, Inc."). American General Life Insurance Company (mentioned above) is
also an affiliate or subsidiary of AIG, Inc. AIG Global Investment Corp. is the divestment
Manager by Contract for American General Life Insurance Company. Thus, the ultimate parent
of The Utilities is AIG, Inc. (See Attachment F for the Chart of Ownership Stricture of Utilities
Inc. and articles about Utilities, Inc.'s parent companies)

According to the November 30, 2007 Amendment to Applications, neither lV[r. Jim
Rhodes nor any of his affiliated business enterprises have any ownership interest in Utilities, Inc
On January 2, 2008, The Utilities filed Notice of Filing Supplemental Information ("Notice")
The Notice (herein incorporated by reference), contained an affidavit of Mr. John Hoy, Chief
Regulatory Officer of Utilities, Inc., and an affidavit of Mr. Rhodes supporting the November 30
2007 Amended Applications and the statement that neither Mr. Rhodes nor any of his affiliated
business enterprises have any ownership interest in Utilities, Iris

The ownership structure of Utilities, kic., the parent company of PMWC and PMUC
appears fairly complex and lacks transparency, with the relationship between the ultimate parent
company, AIG, Inc., and its subsidiaries (that are parents to Utilities, Inc.) referred to as "Indirect
subsidiaries". 2 The indirect subsidiaries of AIG, Inc. and undisclosed "Investors" are the parents

Per PMWC and PMUC's response to BNC 5.1, ""Indirect Subsidiary" as used in the response to BNC 4.1 means
that there are intermediate holding companies in the structure for tax and other purposes
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of Utilities, Inc. 3 (See Attachment F). At least one or more of Utilities, Inc.'s parent company is
an equity buyer or investor. According to Utilities, lnc.'s Press Release dated March 21, 2007
and July 12, 2007 which announced the appointments of Mr, John Stover as Corporate Secretary
and Vice President and Mr. Steve Lubertozzi and Mr. John Hoy as Chief Financial Officer and
Chief Regulatory Officer, respectively, Utilities, Inc., is "a portfolio company of AIG Highstar
Capital". Staff" s understanding is that AIG Highstar Capital is an equity buyer or investor

Sta ff  posed the following quest ions to The Ut ilit ies  in Sta ffs  Second Set  of Data
Requests,  Item No. BNC 2.8 ("BNC 2.8): "(a) What is the expected term of ownership for
Utilities, Ire., Perkins Mountain Water Company, and Perkins Mountain Utility Company? (b)
How long was Utilities, Inc. owned by its prior owner? (c) How long has Utilities, Inc., been a
portfolio company of AIG Highstar Capital? (d) Does Utilities, Inc. anticipate acquiring any
other utilities in Arizona? (e) Does Mr..Tim Rhodes, and/or family members, have a direct or
beneficial equity, partnership, membership or other ownership interest in AIG Highstar Capital
LP., American International Group, Inc. and/or any of their respective affiliates? (f) Has AIG
I-Iighstar  Capital,  L.P. ,  American International Group, Inc.  and/or  any of their  respective
affiliates been sanctioned by the Security and Exchange Conirnission? Please explain." The
Utilities response to BNC 2.8 filed in the docket on February 28, 2008, is herein incorporated by
reference. Basically, the response to BNC 2.8, among other things, states that Utilities, Inc. has
been in existence since 1965, acquired the stock of PMWC and PMUC with the expectations
that it would be long-term investment of Utilities, Inc., was owned by its prior owner, Nuon
Global Solutions USA, Inc.,  a subsidiary of Nuon NV, from March 18, 2002 until April 19
2006, when it was bought by AIG, Inc.'s affiliates, and that "Utilities, Inc. has made inquiry of
Mr. Rhodes and ...have been advised." that Mr. Rhodes and any of his family members does not
have any ownership interest  in AIG Highstar  Capita l,  LP. ,  AIG,  Inc and/or  any of their
respective affiliates. The response is discussed in the "Fit and Proper" Section below

Stock Purchase and Utilities Service Agreement

The Confidential Stock Purchase Agreement dated November 29, 2007, was provided to
Staff pursuant to the terms of the August ll,  2006 Protective Agreement.  According to the
November  30,  2007 Amendment  to Applica t ions ,  the a ffidavits  of  Mr .  John Hoy (Chief
Regulatory Officer of Utilities, Inc.) and Mr. Rhodes filed on January 2, 2008, in support of the
November 30, 2007 Amended Applications, and The Utilities response to BNC 2.8(e), neither
Mr. Jim Rhodes nor any of his affiliated business enterprises have any ownership interest in
Utilities, Inc. However ,  the language of the terms and condit ions of the Stock Purchase
Agreement creates an impression that Mr. Rhodes through Rhodes Homes Arizona, LLC is still
in a decision making role for PMWC and PMUC. Specifically, the Stock Purchase Agreement
requires Rhodes Homes Arizona, LLC and/or any of its affiliated business enterprises to prepare

Per PMWC and PMUC's response to BNC 5.2, "The "Investors" identified for the AIG Highstar Capital funds are
third parties that have made capital commitments to the funds. These third parties are 100% passive with respect to
decision making authority, and have, in effect, hired AIG Global Investment Corp, and AIG Highstar GP II, L.P. to
provide investment services in the infrastructure sector
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the Master Plans for the water and wastewater systems. The Stock Purchase Agreement also
requires Utilities Inc. and/or PMWC and PMUC to get prior consent of Rhodes Homes Arizona
LLC or its affiliated business enterprise in order to take certain actions. It is Staffs position that
The Utilities should be responsible for the preparation of the Master Plans for the water and
wastewater systems and not the developer, Rhodes Homes Arizona, LLC and/or any of its
affiliated business enterprises. Staff also believes that Utilities Inc. and/or PMWC and PMUC
should not get prior consent of the developer, Rhodes Homes Arizona, LLC or its affiliated
business enterprise in order to take certain actions. Rhodes Homes Arizona, LLC is a limited
liability company whose member is Mr. Jim Rhodes

The Stock Purchase Agreement represents an agreement reached by two unregulated
entities, Rhodes Home Arizona, LLC. and Utilities, Inc. (collectively, referred as "parties") for
transfer of ownership and control of PMWC and PMUC. Staff believes that this Stock Purchase
Agreement is not binding on the Commission, and as such Staff does not recommend that any
order that addresses the CC&N and/or Order Preliminary requested approve the agreement
between parties

Bermuda Water Company

Bermuda Water Company ("Bermuda") was granted a CC&N in 1962 to provide water
service in southern portion of Bullhead City, Mohave County, Arizona. Bermuda currently
provides water service to approximately 7,900 customers. According to the November 30, 2007
Amendment to Applications, "Utilities, Inc., acquired Bermuda Water Company._...through a
stock transaction in 1999

According to Bermuda's 2006 Annual Report, the water system consists of 8 wells
(producing a total of 3,575 gallons per minute), 5 storage tanks (totaling 2,244,000 gallons), 559
tire hydrants and a distribution system serving approximately 7,700 service connections. Staff
checked the compliance status for Bermuda system. According to an ADEQ Compliance Status
Report, dated February 12, 2008, ADEQ reported that the Bennuda water system, PWS #08-063
had no deficiencies and that the system is currently delivering water that meets the water quality
standards required by Arizona Administrative Code, Title 18, Chapter 4. According to the
Utilities Division Compliance Section, Bermuda has no outstanding compliance issues. For the
number of complaints and inquiries on Bermuda, received by Utilities Division Consumer
Services Section. see Attachment G

Bermuda provides water to Sunrise Vista Utilities Company ("Sunrise"). Sunrise is not
affiliated with Utilities, Inc. According to Sunrise's 2006 Annual Report, Sunrise provides water
service to approximately 700 customers in portions of Mohave County, Arizona. To serve
Sunrise's water system, Bermuda utilizes two 6-inch x l-inch compound meters and a single 6
inch line referred to herein as the Vanderslice line." Bermuda experienced 85 water main breaks
from November 2006 to November 2007. Bermuda believes the booster (pumping) station

The Vanderslice line runs parallel to Vanderslice Road
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installed by Sunrise Vistas is damaging its Vanderslice line. The water main breaks resulted in
Sunrise customers complaining about water outages. (See Attachment H for the report on Staffs
field visit to Bermuda and Sunrise regarding water outages).

As evidenced by Utilities, Inc.'s list _~.of` "Recent News" on Utilities, lnc.'s website,
Utilities, inc. has embarked on various expansion, replacement, renovation, relocation, and/or
upgrades of its water and/or wastewater facilities. (See Attachment I). In response to Staffs
Second Set of Data Requests, Item No. BNC 2.11 ("BNC 2.1 l"), Utilities, Inc., stated that "since
1999, Bermuda spent $2,226,000 net of retirements and net ort Contributions in Aid of
Construction as of the end of 2006" in upgrades to its water system. Utilities, Inc. also stated in
response to BNC 2.11 that it "does not anticipate at this time merging Bermuda with Perkins
Mountain Water."

Utility Inc.'s Subsidiaries in Other Jurisdictions

According to the November 30, 2007 Amendment to Applications, Utilities, Inc. owns 90
subsidiaries operating more than 500 water, wastewater and initiation systems in 17 states
sewing more than 300,000 customers. Utilities, Inc. in addition to Arizona, operates in Florida,
North Carolina, South Carolina, Illinois, Louisiana, Georgia, Indiana, Maryland, Mississippi,
Nevada, New Jersey, Ohio, Pennsylvania, Tennessee, Virginia, and Kentucky.

As part of its review of PMWC and PMUC's applications, Staff requested a list of other
jurisdictions that Utilities, Inc. and/or its affiliates provide water and/or wastewater services to
the public. Seventeen states were identified. Staff contacted the public utility regulatory
commissions requesting feedback from the state commissions, whether positive or negative,
concerning Utilities, Inc. and/or its affiliates that operate within those jurisdictions, for example,
are the subsidiaries in good standing with the state commission, have they been cited by the
state's drinking water and/or wastewater regulatory agency, etc. Approximately eight regulatory
commissions responded providing information and/or comments regarding Utilities, Inc. and
and/or its affiliates that operate within their jurisdictions. The states that responded are Florida,
North Carolina, Illinois, Louisiana, Indiana, Nevada, Pennsylvania, and Tennessee. The
information and/or comments gathered includes Utilities, Inc. and and/or its affiliates being in
"good standing", an investigation into the practices and procedures regarding its water and sewer
operations, quality of service provided, Citations, and Consent Order. (See Attachment J for
Information from other jurisdictions) .

As part of its review of the applications, Staff also issued Staff" s Second Set of Data
Requests, Item Nos. BNC 2.12 and 2.13 ("BNC 2.12 and 2.l3") requesting for " a history of
Citations issued by regulatory agencies in other jurisdictions against Utilities, Inc. and/or any of
its respective affiliates since the year 2000." and a copy of all Consent Orders entered into
by Utilities, Inc. and/or any of their respective affiliates with any regulatory agencies since the
year 2000." Based on The Utilities response to BNC 2.12 and 2.13, Staff concludes that since
the year 2000, Utilities, Inc. and/or its affiliates in other jurisdictions have paid over $86,000 in
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civil penalties to other regulatory agencies. (See Attachment K for The Utilities response to
BNC 2.12 and 2.13 including copies of judgments)

Fit and Proper

The ACC is required by the Arizona Revised Statutes § 40-281 et seq. to investigate all
applicants for a CC&N and to issue a CC&N only upon a showing that the issuance to a
particular applicant would serve the public interest. In determining whether or not the issuance
of a CC&N to a particular applicant is in the public interest, Staff considers whether the
applicant is a fit and proper entity to own and operate a water and/or wastewater utility

Utilities via., the parent company of The Utilities, provided confidential financial
information to Staff pursuant to the terms of the August ll, 2006 Protective Agreement. In
general, Staffs analysis was based on the audited balance sheet and income statement for the
years ended December 31, 2005, and December 31, 2006. Utilities Inc.'s external auditors
issued an unqualified opinion concerning these financial statements. Based upon review of this
information. Staff has determined that Utilities, Inc. has substantial assets and net income for the
aforementioned years. Further, Staff has concluded that PMUC and PMWC through their parent
company, Utilities, Inc., have adequate financial capability to provide the requested services

In response to Staffs Second Set of Data Requests Item Nos. BNC 2.14 and 2.15, in
which Staff sought for information on whether the entities (Utilities, Inc., PMWC and/or PMUC
and their respective affiliates), officers, directors and/or employees have been accused of various
types of allegations, convicted and/or admitted any of the allegations, Utilities, Inc. responded
no" to the best of its knowledge and belief. In response to Staff" s Second Set of Data Requests

Item No. BNC 2.8(f), "has AIG Highstar Capital, L.P., American International Group, Inc
and/or any of their respective affiliates been sanctioned by the Securities and Exchange
Commission?", Utilities, Inc. stated, "Utilities, Inc. is owned by private equity funds and does
not have access nor is it privy to, information relating to this question other than information
generally available to the public. Utilities, Inc. can however state that it has not been directly or
indirectly involved in SEC actions or been the subject of SEC sanctions

In Pennsylvania Public Utility Colnniission's Opinion and Order entered on October 2
2006, in "Application of Penn Estates Utilities, Inc., Utilities Inc. of Pennsylvania and Utilities
Inc. - Westgate for Approval of Stock Transfer Leading to a Change in Control of their Parent
Corporation, Utilities, Inc." in Docket Nos. A-210072F0003, A-230063F0003, A-230013F0004
and A-210093F0002, the Pennsylvania Public Utility Commission noted on page 10, "further
inquiry by the OTS elicited the response that AIG was the subject of significant investigations
regarding certain corporate practices and had reached settlements resulting in the payment of
more than one billion dollars in restitution and penalties as well as mandated reforms of various
accounting practices. (OTS Exh.l at 91-l3l)". (See Attachment J). Based on the information
from Pennsylvania Public Utility Commission,Staff believes that Utilities, Inc. should have been
aware that its ultimate parent company, AIG, inc., had been the subj act of SEC sanctions
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During its review, Staff came upon articles discussing litigation, probes, investigations
fines, settlements, and conviction involving AIG, Inc. by Securities and Exchange Commission
("SEC"), U.S. Department of Justice, and/or other governmental agencies. in February 2006
AIG, Inc. agreed to pay $1 .6 billion to resolve claims related to improper accounting, bid-rigging
and practices involving workers' compensation funds, in November 2004, AIG, Inc. agreed to
pay $126 million to settle fraud charges "arising out of its offer and sale of an Earnings
Management Product, in September 2003, AIG, Inc. agreed to pay a civil penalty of $10 million
to settle the action. Recently, on February 25, 2008, the day before The Utilities filed their
response to BNC 2.8 (f), a federal grand jury found five executives, including one former AIG
Inc. executive, "guilty on all 16 counts in their indictment, including conspiracy, securities fraud
mail fraud and making false statements Staff recognizes that news reports can be subj ective
in nature and generally are not conclusive on any point. However news reports may provide
information, or raise issues which may lead to relevant information. It is Staffs intention to
provide the Commission with relevant information. (See Attachment L for copies of the
articles)

PMWC and PMUC are new utilities with no prior operating experience. Utilities, Iris
the immediate parent company of PMWC and PMUC, has extensive experience with regulated
public utility entities. Utilities, Inc. owns 90 subsidiaries operating more than 500 water
wastewater and irrigation systems in 17 states serving more than 300,000 customers. (See
Attachment M for an organizational chart of Utilities, Inc. subsidiaries). As stated above
Utilities Inc. owns Bermuda Water Company which serves approximately 7,700 service
connections, in Mohave County, Arizona. According to Utilities, Inc.'s Press Release dated
March 21, 2007, and July 12, 2007, mentioned above, "Utilities, Inc. was formed in 1965 to
provide developers with an alternative method to obtain water and wastewater utility service
Staff in its Second Set of Data Requests, Item No. BNC 2.10 ("BNC 2.10") requested The
Utilities "...provide a description of Utilities, 1nc.'s experience in providing water and/or
wastewater utility service to developments of the same or comparable magnitude and/or size as
Golden Valley South and The Village at White Hills." In The Utilities response to BNC 2.10
eight subsidiaries were identified. The identified subsidiaries provided water and/or wastewater
service and have customers ranging from 575 to 24,000. At build-out, Golden Valley South and
The Village at White Hills will comprise of approximately 33,000 and 20,000 dwellings
respectively

In recent Commission Decisions,° performance bonds have been required for new
CC&Ns where a substantial number of customer deposits or advances may be held by a
regulated utility, the company has no prior experience in operating a water or wastewater facility
or where the financial strength of the entity could be in jeopardy due to inadequate funding
pending law suits, etc. Performance bonds or letters of credit provide the customers security in
the event a new utility files for bankruptcy

Jury Convicts Five of Fraud In Gen Re, AIG Case", The Wall Street Journal,February 26, 2008, front page
Such as Decision Nos. 68235. 68236, 68237
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Based on the information provided in this docket and from Staffs review of other
available materials regarding The Utilities and related affiliates, Staff concludes that

The Utilities have no prior operating experience, but the immediate parent, Utilities
Inc. does have experience
There is evidence of negative determinations and/or questionable business practices
regarding AIG, Inc. and Utilities, lnc.'s affiliated entities in other jurisdictions, and
The Utilities through their parent company, Utilities, Inc., have adequate financial
capability to provide the requested services

Staff believes that the ultimate obligation of the Commission is to protect the public
interest, to that end the imposition of reasonable conditions to ensure The Utilities are
conducting their business operations in a manner which will not compromise the interests of its
customers should be required. Therefore, in order to protect The Utilities' customers against
potential detrimental impact that may occur as a result of a judgment against AIG, Inc. and/or
The Utilities' affiliates, Staff recommends that The Utilities provide a performance bond or
irrevocable sight draft letter of credit

Staff recommends that PMWC provide an irrevocable sight draft letter of credit or a
perfonnance bond of $500,000. The bond or letter of credit shall remain in place until further
Order of the Commission. Proof of the performance bond or letter of credit shall be tiled in this
docket, as a compliance item, prior to service being provided to any customer. Thereafter, the
proof of the performance bond or letter of credit shall be tiled semi-annually on each July and
January covering the preceding six month period

Staff also recommends that PMUC provide an irrevocable sight draft letter of credit or a
performance bond of $500,000. The bond or letter of credit shall remain in place until further
Order of the Commission. Proof of the performance bond or letter of credit shall be tiled in this
docket, as a compliance item, prior to service being provided to any customer. Thereafter, the
proof of the performance bond or letter of credit shall be filed semi-annually on each July and
January covering the preceding six month period

Staff acknowledges that Utilities, Inc., the parent company of The Utilities, has
experience in operating a water or wastewater facility. The Utilities, however, are new utilities
with no prior operating experience. As such, Staff recommends that The Utilities be required to
finance at least 50-percent of its plant with equity, to ensure that The Utilities are substantially
financed by the owner, and that the owner has a significant investment at risk

Due to lack of transparency and the complexity of the ownership structure of Utilities
Inc., coupled with the fact that one or more Utilities, lnc.'s parent is an equity buyer or investor
Staff believes that The Utilities should be required to notify the Commission of any change in the
ownership structure of The Utilities in the interest of the general public. Therefore, Staff
recommends that The Utilities, as a compliance item in this docket, notify the Commission of
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any proposed change in the ownership of The Utilities, at least 30 days prior to the change in
ownership

Staff's Position on the CC8zN and Order Preliminary Requested Relief

In the November 30, 2007 Amendment to the Applications, The Utilities requested
among other things, that the Commission issue water and wastewater CC&Ns with conditions for
The Villages at White Hills, instead of Order Preliminary. According to the November 30, 2007
Amendment to the Applications, The Utilities "are not seeldng to amend the request for an Order
Preliminary for the small portion of Section 8 of Golden Valley South set forth in the record

Staff has previously recommended that the Commission approve The Utilities
applications for a CC&N for Phases l, 2, 3, 7 and part of Phase 4 for Golden Valley South, and
for the Commission to issue an Order Preliminary to The Utilities for a CC&N for Phases 5, 6
and the remaining portion of Phase 4 of Golden Valley South, and all of The Villages at White
Hills within portions of Mohave County, Arizona, to provide water and wastewater services
subject to compliance with certain conditions. Among the conditions, is a requirement that
PMWC be required to file with Docket Control, as a compliance item in this docket, to file with
Docket Control, as a compliance item, copies of the ADWR Analysis of Adequate Water Supply
demonstrating the availability of adequate water for Phases 5, 6 and the remaining portion of
Phase 4 of Golden Valley South, and all of The Villages at W'hite Hills when received by
PMWC, but no later than 3 years after the effective date of the order granting the Order
Preliminary

PMWC, on November 30, 2007, filed an Analysis of Adequate Water Supply letter for
The Village at White Hills and Golden Valley South developments. According to ADWR, an
additional 2,895.69 acre-feet per year of treated effluent will be physically available at build-out
for the Golden Valley South development. This 2,895.69 acre-feet, along with the 9,000 acre
feet, totals to 11,895.69 acre-feet per year, which is less than PMWC's projected build-out
demands for the Golden Valley South development ( including system losses) of 12,196.11 acre
feet per year. For The Village at White Hills, ADWR found that 11,922 acre-feet per year of
groundwater and an additional 2,607.81 acre-feet per year of treated effluent will be physically
available at build-out for a total of 14,529.8 acre-feet per year for The Villages at White Hills
development. This total amount is more than ADWR's annual estimated water demand of
12,651.03 acre-feet per year for approximately 26,000 dwelling units. As such, there is no
question of water availability except for a small portion of Section 8, Township 20 North, Range
18 West. set forth in the record

Subsequent to the filing of the Addendum to the Staff report in the docket, the
Commission has begun to assess the appropriateness of granting broad based CC&Ns. As a
consequence,Staff considered changing its recommendation from primarily a conditional CC&N
to an Order preliminary. Staffs reconsideration focused on (1) the magnitude of the requested
area, (2) the current economic conditions, and (3) the expected build out period (approximately
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20 years). Because of the procedural status of this case, Staff has elected not to proceed with an
Order Preliminary for the proposed area

Recommendations

Water Service .- CC&N

Staff recommends the Commission approve PMWC's application for a €C&N for all of
The Village at White Hills and all of Golden Valley South (except for a small portion of Section
8, Township 20 North, Range 18 West, set forth in the record) within portions of Mohave
County, Arizona, to provide water service, subj et to the following conditions

1. That the Commission find that the fair value rate base of PMWC's property devoted to
water service is $8,272,134

2. That the Commission approve Staff" s rates as shown on Water Schedule CSB-W5-Rate
Design in the Rate Analyst Report. In addition to collection of its regular rates, PMWC
may collect from its customers a proportionate share of any privilege, sales or use tax

3. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket,  a  tar iff consistent  with the rates and charges authorized by the
Commission within 30 days of the decision in this matter

4 .  That  the  Commission require  PMWC to  file  no t ice  with Docket  Contro l,  as  a
compliance item in this docket, within 15 days of providing service to its first customer

5. That the Commission require PMWC to tile a rate application no later than six-months
following the fifth anniversary of the date it begins providing service to its first
customer

6. That the Commission require PMWC to maintain its books and records in accordance
with the NARUC Uniform System of Accounts for Water Utilities

7. That the Commission require PMWC to use the depreciation rates recommended by
Staff.

8. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, copies of the Approval to Construct ("ATC") for Phase 1 of the initial
phase of the Golden Valley South and The Villages at White Hills developments when
received by the Company, but no later than 3 years after the effective date of the order
granting this application

9. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, for review and approval by Staff, a curtailment tariff within 90 days after
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the effective date of any decision and order pursuant to this application. The tariff shall
generally conform to the sample tariff found posted on the Colnrnission's web site
(www.azcc.gov/divisions/utilities/forms/CuItailment-Stdpdf) or available upon request
from Commission Staff

10. That the. Commission require PMWC to file with Docket Control, as a compliance item
in this docket, an amended legal description for The Villages at White Hills CC&N area
including the entire 440 acres of land that is owned by Sports Entertainment and
Sagebrush Enterprises, Inc. no later than 15 days after the effective date of the decision
in this matter

11. That the Commission require PMWC to file with Docket Control, as a compliance item
in this docket, for review and approval by Staff, a backflow prevention tariff within 30
days of the decision in this matter. The tariff shall generally conform to the sample
tariff posted Commission's
(www.azcc.gov/divisions/utilities/forms/Cross_cpdf) or available upon request from
Commission Staff

12. That the Commission require PMWC to provide an irrevocable sight draft letter of
credit or a performance bond of $500,000. The bond or letter of credit shall remain in
place until further Order of the Commission. Proof of the performance bond or letter of
credit shall be filed in this docket, as a compliance item, prior to service being provided
to any customer. Thereafter, the proof of the performance bond or letter of credit shall
be tiled semi-annually on each July and January covering the preceding six month
period

13. That the Commission require PMWC to finance at least 50-percent of its plant with
equity

14. That the Commission require PMWC to notify the Commission of any proposed change
in the ownership of the Water Company at least 30 days prior to the change in
ownership

15. That the Commission require PMWC to file with Docket Control, as a compliance in
this docket, a copy of Arizona Department of Water Resources ("ADWR") Letter of
Adequate Water Supply (Water Adequacy Report) for each individual Subdivision in
Golden Valley South and in The Villages at White Hills developments, when received
by the Company, but no later than 30 days of the receipt

Staff further recommends that the Comlnission's Decision granting the requested CC&N
to PMWC be considered null and void, after due process, should PMWC fail to meet Conditions
Nos. 3, 8, 9, and 10, listed above within the time specified



Perkins Mountain Utility Company et al
Docket Nos. SW-20379A-05-0489 et al
Page 21

Water Service - Order Preliminary

Staff also recommends the Commission issue an Order Preliminary to PMWC for a
CC&N for the small portion of Section 8, Township 20 North, Range 18 West of Golden Valley
South (set forth in the record) within portions of Mohave County, Arizona, to provide water
service, subject to compliance with the following conditions

1. That the conditions of approval for water service CC&N are hereby incorporated by
reference and apply equally to the issuance to the Order Preliminary

2. That the Commission require PMWC to tile with Docket Control, as a compliance item
in this docket, copies of the ADWR Analysis of Adequate Water Supply demonstrating
the availability of adequate water for the requested Order Preliminary area of Golden
Valley South project when received by PMWC, but no later than 3 years after the
effective date of the order granting the Order Preliminary

3. That after PMWC complies with above requirement 2, PMWC shall make a tiling
stating so. Within 60 days of this filing, Staff shall file a response in the form of an
Order. The Commission should schedule this item for a vote to grant the CC&N as
soon as possible after Staffs filing that confirms PMWC's compliance with item 2

Wastewater Service.- CC&N

Staff recommends the Commission approve PMUC's application for a CC&N for all of
The Village at White Hills and all of Golden Valley South (except for a small portion of Section
8, Township 20 North, Range 18 West, set forth in the record) within portions of Mohave
County, Arizona, to provide wastewater service, subject to the following conditions

1. That the Commission find that the fair value rate base of PMUC-'s property devoted to
wastewater service is $8,050,058

2. That the Commission approve Staff" s rates as shown on Wastewater Schedule CSB
WW5-Rate Design in the Rate Analyst Report. In addition to collection of its regular
rates, PMUC may collect from its customers a proportionate share of any privilege
sales or use tax

3. That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, a tariff consistent with the rates and charges authorized by the
Commission within 30 days of the decision in this matter

4. That the Commission require PMUC to notify Docket Control, as compliance item in
this docket, within 15 days of providing service to its first customer
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5. That the Coirnnission require PMUC to file a rate application no later than six-months
following the fifth anniversary of the da te it  begins providing service to its  fir s t
customer

6. That the Commission require PMUCto maintain its books and records in accordance
with the NARUC Uniform System of Accounts for Wastewater Utilities

7.  That the Commission require PMUC to use the depreciation rates recommended by
Staff.

8. That the Commission require PMUC to file with Docket Control, as a compliance item
in this docket, copies of the General Permits for Phase 1 of the initial phase of Golden
Valley South and The Villages at White Hills developments when received by PMUC
but no later than 3 years after the effective date of the order granting this application

9. That the Commission require PMUC to tile with Docket Control, as a compliance item
in this docket, copies of the APP for the Golden Valley South and The Villages at White
Hills developments within 3 years after the effective date of the order granting this
application

10. That the Commission require PMUC to tile with Docket Control, as a compliance item
in this docket, an amended legal description for The Villages at White Hills CC&N area
including the entire 440 acres of land that is owned by Sports Entertainment and
Sagebrush Enterprises, Inc. no later than 15 days after the effective date of the decision
in this matter

11. That the Commission require PMUC to provide an irrevocable sight draft letter of credit
or a performance bond of $500,000. The bond or letter of credit shall remain in place
until further Order of the Commission. Proof of the performance bond or letter of credit
shall be filed in this docket, as a compliance item, prior to service being provided to any
customer. Thereafter, the proof of the performance bond or letter of credit shall be filed
semi-annually on each July and January covering the preceding six month period

12. That the Commission require PIVIUC to finance at least 50-percent of its plant with
equity

13. That the Commission require PMUC to notify the Commission, as a compliance item in
this docket, any proposed change in the ownership of the Wastewater Company, at least
30 days prior to the change in ownership

Staff further recommends that the Comlnission's Decision granting the requested CC&N
to PMUC be considered null and void,  a fter  due process ,  should PMUC fa il to meet  the
Conditions Nos. 3, 8, 9, and 10, listed above within the time specified
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Wastewater Service .- Order Preliminary

Staff also recommends the Commission issue an Order Preliminary to PMUC for a
CC&N for the small portion of Section 8, Township 20 North, Range 18 West of Golden Valley
South (set forth in the record), within portions of Mohave County, Arizona, as amended, to
provide wastewater service, subj et to compliaNce with the following conditions :

V u

l. That conditions for approval of the wastewater service CC&N are hereby incorporated
by reference and apply equally to the issuance to the Order Preliminary.

2. That the Commission require PMUC to tile with Docket Control, as a compliance item
in this docket, a copy of APP for the requested Order Preliminary area of Golden Valley
South project within 3 years from the effective date of the order granting the Order
Preliminary.

3. That the Water Company be granted a CC&N for the small portion of Section 8,
Township 20 North, Range 18 West of Golden Valley South (set forth in the record)

4. That after PMUC complies with above requirements 2, and 3 PMUC shall make a tiling
stating so. Within 30 days of this filing, Staff shall tile a response in the form of an
Order. The Commission should schedule this item for a vote to grant the CC&N as
soon as possible after Staffs tiling that confirms PMUC's compliance with items 2, and



ATTACHMENT A

MEMORANDUM

DATE : March 13, 2008

TO: Blessing Chukwu
Executive Consultant III *

FROM : Marlin Scott, Jr.
Utilities Engineer

W n

RE: THIRD AMENDMENT TO THE APPLICATION FOR
Perkins Mountain Water Company
Docket No. W-20380A-05-0490 (CC&N - Water)

Introduction

Second Amended Application

On March 31, 2006, Perkins Mountain Water Company ("Perkins Mtn. Water" or
"Company") submitted its second amendment to its Certificate of Convenience and
Necessity ("CC&N") application to provide water service to two proposed master-
planned communities in Mohave County. One requested area which would provide
service to the Golden Valley South development (nine square-miles) is approximately
five miles southwest of Kinsman and the other requested area which would serve The
Villages at White Hills development (4-l/2 square-miles) is approximately 40 miles
northwest of Kinsman.

In its second amended application, the Company revised its Golden Valley South plans
by removing Phases 5, 6 and part of Phase 4 (a parcel of land within the south half of
Section 8, Township 20 North, Range 18 West) from the original CC&N area application.
The Company requested a CC8LN for only Phases 1, 2, 3, 7 and part of Phase 4 for
Golden Valley South (6-1/8 square-miles). In addition, the Company requested an Order
Preliminary to a CC&N for Phases 5, 6 and the remaining portion of Phase 4 of Golden
Valley South, and all of The Villages at White Hills.

Third Amended Application

.r

On November 30, 2007, the Company tiled its third amendment to its application
According to this tiling, the stock of the Company was purchased by Utilities, Inc. In
Arizona, Utilities, Inc. owns Bermuda Water Company ("Bermuda"), a utility that
provides water service to approximately 7,900 customers south of Bullhead City in
Mohave County
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Company's Proposed Water Systems

Golden Valley South

Using a 20-year planning period, the Company is proposing to construct 15 wells (each at
1,200 gallons per minute ("GPM")), l0 Million gallons of storage (three sites minimum)
booster systems and transmission/distribution main at a total projected cost of $48.5
million. The Company is projecting to serve 150 customers in the first year and 2,040
customers by the Fifth year

The Villages at White Hills

Using a 20-year planning period, the Company is proposing to construct 25 wells (each at
500 GPM), live tank/pumping sites (tanks ranging Nom 0.3 MG to 3.0 MG) and
transmission/distribution main at a total prob ected cost of $53.9 million. The Company is
prob acting to serve zero customers in the first year and 1,025 customers by the fifth year

Cost Analysis

The Company submitted revisions to its estimated total water plant-in-service spreadsheet
for the first Eve years by the National Association of Regulatory Utility Commissioners
("NARUC") plant account which combined the two development prob acts

Year 1

Year 5

$4,731;125
$9.721,025
$11.783.167
$14,861,209
$19,192,351

Staff has reviewed the revised proposed total water plant-in-service along with the
Company's engineering reports and found the plant facilities and cost to be reasonable
and appropriate. However, approval of this CC&N application does not imply any
particular future treatment for determining the rate base. No "used and useful
determination of the proposed plant-in-service was made, and no conclusions should be
inferred for rate making or rate base purposes in the future

Arizona Department of Environmental Quality ("ADEQ") Compliance

Compliance Status

ADEQ compliance status is not applicable for the Perkins Mountain water facilities at
this time. Staff checked the compliance status for the system Utilities, Inc. currently
owns (Bermuda)
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According to an ADEQ Compliance Status Report, dated February 12, 2008, ADEQ
reported that the Bermuda water system, PWS #08-063, had no deficiencies and that the
system is currently delivering water that meets the water quality standards required by
Arizona Administrative Code, Title 18, Chapter 4.

Approval to Construct

The Company has not received its ADEQ Certificate of Approval to Construct ("ATC")
for construction of facilities. However, Rhodes Homes Arizona, the developer, has been
issued ATCs for a transmission water line (March 30, 2006), 1.0 million gallon storage
tank (April 27, 2006) and well (April 28, 2006) for the Golden Valley South
development. The well is known as Golden Valley Ranch Well #1. All these planned
facilities are located outside the northern boundary of the requested CC&N area. Prior to
service being provided, the developer will convey this utility infrastructure to the water
provider.

Staff recommends that the Company file with Docket Control, as a compliance item in
this docket, copies of the ATC for Phase l of the initial phase of the Golden Valley South
and The Villages at White Hills developments when received by the Company, but no
later than 3 years after the effective date of the order granting this application.

Arsenic

The U.S. Environmental Protection Agency has reduced the arsenic maximum
contaminant level ("MCL") in drinking water from 50 parts per billion ("ppb") to 10 ppb.
The date for compliance with the new MCL was January 23, 2006.

The arsenic levels for the Golden Valley Ranch Well #lie at 7.8 ppb and Well #2 (under
design) is at 7.2 ppb. The Villages at White Hills developments' well sources are
undmnown at this time. If the arsenic levels need to be lowered to meet the new MCL for
The Villages at White Hills development, the ATC will resolve this issue.

Arizona Department of Water Resources ("ADWR") Compliance

Compliance Status

The Company will not be located in an Active Management Area ("AMA") and will not
be subj act to any AMA reporting and conservation requirements.

Golden Valley South .- Adequate Water Supply

On August 14, 2006, ADWR issued an Analysis of Adequate Water Supply letter finding
that 2,895.69 acre-feet per year of treated effluent will be physically available at build-
out. This 2,895.69 acre-feet, along with the 9,000 acre-feet per year of available

r
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groundwater, totals to 11,895.69 acre-feet per year, which is less than the Company's
projected build out demands for the development of 12,196.11 acre-feet per year.

The Villages at White Hills - Adequate Water Supply

On July 18, 2007, ADWR issued an Analysis of Adequate Water Supply letter finding
that 11,922 acre-feet per year of grouNdwater and an additional 2,607.81 acre-feet per
year of treated effluent will be physically available at build-out for a total of 14,529.8
acre-feet per year for The Villages at White Hills development. This total amount is
more than ADWR's annual estimated water demand of 12,651.03 acre-feet per year for
approximately 26,000 dwelling units.

Letters of Adequate Water Supply

Staff recommends that the Company file with Docket Control, as a compliance item in
this docket, a copy of the ADWR Letter of Adequate Water Supply (Water Adequacy
Report) for each individual Subdivision in the Golden Valley South and in The Villages
at White Hills developments, when received by the Company, but no later than 30 days
after issuance from ADWR.

Aquifer Studv

Staff contacted the United States Geological Survey ("USGS"), Arizona Geological
Survey arid ADWR inquiring if any groundwater aquifer studies have been conducted for
Mohave County. All three indicated no studies were conducted. However, ADWR
indicated that in conjunction with USGS, it has initiated studies in the northern Mohave
County area and the final report is expected to be completed by the end of 2009.

Water Depreciation Rates

The Company has adopted Staffs typical and customary Water Depreciation Rates.
These rates are presented in Table A and it is recommended that the Company use these
depreciation rates by individual NARUC category as delineated in the attached Table A.

Service Line and Meter Installation Charges

The Company's proposed service line and meter installation charges are somewhat
similar to Staffs customary range of charges. As a result, Staff recommends the lower
end of its customary range of charges. Since the Company may at times install meters on
existing service lines, it would be appropriate for some customers to only be charged for
the meter installation. Therefore, Staff recommends approval of its charges as shown in
Table B, with separate installation charges for service line and meter installations
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Summary

Conclusions

Staff concludes that the Company's proposed water systems will have adequate
infrastructure to serve the Request.ed.areas.

Staff concludes that the proposed water plant facilities and cost are reasonable and
appropriate. However, no "used and useful" determination of this plant-in-service
was made, and no particular future treatment should be inferred for rate rnaldng or
rate base purposes in the future.

According to an ADEQ Compliance Status Report, dated February 12, 2008,
ADEQ reported that the Bermuda water system, PWS #08-063, had no
deficiencies and that the system is currently delivering water that meets the water
quality standards required by Arizona Administrative Code, Title 18, Chapter 4.

For the Golden Valley South development, Rhodes Homes Arizona, the
developer, has been issued ATCs for a transmission water line (March 30, 2006),
storage tank (April 27, 2006) and well (April 28, 2006). The well is known as
Golden Valley Ranch Well #l. All these planned facilities are located outside the
northern boundary of the requested CC&N area. Prior to service being provided,
the developer will convey these utility infrastructures to the water provider.

The arsenic levels for the Golden Valley Ranch Well #lie at 7.8 ppb and Well #2
(under design) is at 7.2 ppb and meet the new arsenic standard. The Villages at
White Hills developments' well sources are unknown at this time. If the arsenic
levels need to be lowered to meet the new MCL for The Villages at White Hills
development, the ATC will resolve this issue.

The Company will not be located in an AMA and will not be subj act to any AMA
reporting and conservation requirements.

For the Golden Valley South development, on August 14, 2006, ADWR issued an
Analysis of Adequate Water Supply letter finding that 2,895.69 acre-feet per year
of treated effluent will be physically available at build-out. This 2,895.69 acre
feet, along with the available 9,000 acre-feet per year of groundwater, totals to
11,895.69 acre~feet per year, which is less than the Company's projected build out
demands for the development of 12,196.11 acre-feet per year

B.

A.

D.

c.

E.

F.

G.

For The Villages at White Hills development, on July 18, 2007, ADWR issued an
Analysis of Adequate Water Supply letter finding that 11,922 acre-feet per year of
groundwater and an additional 2,607.81 acre-feet per year of treated effluent will
be physically available at build-out for a total of 14,529.8 acre-feet per year. This
total amount is more than ADWR's annual estimated water demand for the The
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Villages at White Hills development of 12,651.03 acre-feet per year for
approximately 26,000 dwelling units.

Staff contacted the United States Geological Survey ("USGS"), Arizona
Geological Survey and ADWR inquiring if any groundwater aquifer shidies have
been conducted for Mohave County. A11 three indicated no studies were
conducted. However, ADWR indicated that in conjunction with USGS, it has
initiated studies in the northern Mohave County area "and the final report is
expected to be completed by the end of 2009.

1

Recommendations

Staff recommends that the Company file with Docket Control, as a compliance
item in this docket, copies of the ATC for Phase 1 of the initial phase of the
Golden Valley South and The Villages at White Hills developments when
received by the Company, but no later than 3 years after the effective date of the
order granting this application.

Staff recommends that the Company file with Docket Control, as a compliance
item in this docket, a copy of the ADWR Letter of Adequate Water Supply
(Water Adequacy Report) for each individual Subdivision in the Golden Valley
South and in The Villages at White Hills developments, when received by the
Company, but no later than 30 days after issuance from ADWR

Staff recommends that the Company use the water depreciation rates by
individual NARUC category as delineated in the attached Table A

Staff recommends approval of its service line and meter installation charges as
shown in Table B, with separate installation charges for the service line and meter
installations

The Company seeks an Order Preliminary to a CC&N for a parcel of land within the
south half of Section 8, Township 20 North, Range 18 West. Staff recommends
submission of the following before the final CC&N is issued for this parcel

l

I.

2.

1.

Staff recommends that the Company file with Docket Control, as a compliance
item in this docket, a copy of the ADWR Analysis of Adequate Water Supply
letter demonstrating the availability of adequate water for the requested Order
Preliminary areas within 3 years after the effective date of the order granting this
application
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NARUC
Account No.I

Depreclable Plant
»~

Average
Service Life

(Years)

.I

i

Annual
Accrual

Rate (% )

304 Structures & Improvements 30 3.33 I

305 Collecting & Impounding Reservoirs 40 I

I2.50

306 Lake, River, Canal Intakes 40 2.50 i
s

l

307

308

Wells & Sprigs 30 3.33

Infiltration Galleries 15 6.67

309 Raw Water Supply Moms 50 2.00

|| 310
311

Power Generation Equlpment 20 5.00
Pumping Equlpment 8 12.5

I

I

320 Water Treatment Equipment 30
r

3.33

330 Distribution Reservoirs 8; Standpipes 45 2.22

l! 331

333

Transmission 8: Distribution Mains 50 2.00

Services 30 3.33

334
1
1 Meters 12 8.33

335 Hydrants 50 2.00
5

336 Backflow Prevention Devlces 15 6.67

339

340.1

Other Plant & Misc Equipment 15
I

6.67

Office Furniture & Equlpment 15 6.67 i

Computers & Software 5 20.00

341 Transportation Equlpment 5 20.00 |

I

I
342

343

Stores Equipment 25 4.00

Tools, Shop & Garage Equlpment 20 I5.00

344

345

I
l

Laboratory Equipment 10 10.00 |

Power Operated Equlpment 20 5.00
4 346 Communication Equlpment 10 10.00

347» Miscellaneous Equlpment 10 10.00
i



Meter Size
Company' s
Proposed
Charges

I

II Recommended
Service Line

Charges

Recommended
Meter

Charges

Recommended
Total Charges I

i

5/8 X 3/4-mch
I
I $355 $85 $440

3/4-mch
I

$440 $355 a$165 $520
!

1 -inch $500 ! $405 $205 $610
!

1-1/2-1nch $715 I $440 $415 $855

2-inch Turbine $1,170 $600 $915
I
I
I$1,515

2-inch Compound $1,700 $600 $1,640 $2,240

3-inch Turbine $1,585 $775 $1,420 $2,195
3~1nch Compound $2,190 $815 $2,215 i$3,030

4-meh Turbine $2,540
I

I
$1,110 $2,250 $3,360

4-mch Compound $3,215 $1,170 $3,145 $4,315
6-meh Turbine $4,815 $1,670 $4,445 $6,115

6-meh Compound $6,270 $1,710 $6,180 $7,890
8-meh Turbine Cost (a) At cost At cost At cost

8-inch Compound Cost (a) At cost At cost At cost

Perkins Mountain Water Company
March 13. 2008
Page 8

Table B. Service Line and Meter Installation Charges

(a) Note: Cost to include parts, labor, overhead, and all applicable
taxes, including income taxes



ATTACHMENT B

MEMORANDUM

March 13. 2008

Blessing Chukwu
Executive Consultant IH

Marlin Scott, Jr. 8
Utilities Engineer

THIRD AMENDMENT TO APPLICATION FOR
Perkins Mountain Utility Company
Docket No. SW-20379A-05-0489 (CC&N - Wastewater)

Introduction

Second Amended Application

On March 31, 2006, Perldns Mountain Utility Company ("Perldns Man. Utility" or
Company") submitted its second amendment to its Convenience and Necessity

("CC&N") application to provide wastewater service to two proposed master-planned
communities in Mohave County. One requested area which would provide service to the
Golden Valley South development (nine square-miles) is apprmdmately five miles
southwest of.Kinsman and the other requested area which would provide service to The
Villages at White Hills development (4-1/2 square-miles) is approximately 40 miles
northwest of Kinsman

In its second amended application, the Company revised its Golden Valley South plans
by removing Phases 5, 6 and part of Phase 4 (a parcel of land within the south half of
Section 8, Township 20 North, Range 18 West) from the original CC&N area application
The Company requested a CC&N for only Phases l, 2,8, 7 and part of Phase 4 for
Golden Valley South (6-1/8 square-miles). In addition, the Company requested an Order
Preliminary to a CC&N for Phases 5, 6 and the remaining portion of Phase 4 of Golden
Valley South, and all of The Villages at White Hills

Third Amended Application

On November 30, 2007, the Company tiled its third amendment to its application
According to this filing, the stock of the Company was purchased by Utilities, Inc. In
Arizona, Utilities, Inc. owns Bermuda Water Company ("Bermuda"), a utility that
provides water service to approximately 7,900 customers south of Bullhead City in
Mohave County
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Company's Proposed Wastewater Systems

Golden Valley South

Using a 20-year planning period, the Company is proposing to construct an 8.0 million
gallon per day ("MGD") activated sludge wastewater treatment plant ("WWTP") and
collection system at a total prob ected cost of $55.0 million. The Company is projecting to
serve 152 customers in the first year and 2,042 customers by the fifth year. A reclaimed
water system is also being proposed that will consist of pump Station/storage sites and
58.000 lineal feet of force mains for beneficial use at an estimated cost of $5.3 million for
initiation of large landscaped areas or golf course if ultimately included in the land use
plan

The Villages at White Hills

Using a 20~year planning period, the Company is proposing to construct a 6.0 MGD
activated sludge WWTP and collection system at a total projected cost of $57.6 million
The Company is projecting to serve zero customers in the first year and 1,025 customers
by the fifth year. A reclaimed water system is also being proposed that will consist of
pump station/storage sites and 25,000 lineal feet of force mains for beneficial use at an
estimated cost of $4.7 million for irrigation of large landscaped areas or golf course if
ultimately included in the land plan

Cost Analysis

The Company submitted a revision to its estimated total wastewater plant-in-service
spreadsheet for the first five years by the National Association of Regulatory Utility
Commissioners ("NARUC") plant account which combined the two development
projects

$4,597,075
$7.761,475
$9 379.800
$16,427,875
$18,543,950

Staff has reviewed the revised proposed total wastewater plant-in-service along with the
Company's engineering reports and found the plant facilities and cost to be reasonable
and appropriate. However, approval of this CC&N application does not imply any
particular future treatment for determining the rate base. No "used and useful
determination of the proposed plant-in-service was made, and no conclusions should be
inferred for rate making or rate base purposes in the Nature
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Arizona Department of Environmental Quality ("ADEQ") Compliance

Compliance Status

The Company does not have any wastewater plant facilities at this time, therefore, an
ADEQ compliance status is not applicable at this time

General Permits

The Company has not received its ADEQ General Permits for construction of the
wastewater facilities. Staff recommends that the Company file with Docket Control, as a
compliance item in this docket, copies of the General Permits for Phase l of the initial
phase of the Golden Valley South and The Villages at White Hills developments when
received by the Company, but no later than 3 years after the effective date of the order
granting this application

Aquifer Protection Permit

Since an Aquifer Protection Permit ("APP") represent fundamental authority for the
designation of a wastewater service area and a wastewater provider, Staff recommends
that the Company file with Docket Control, as a compliance item in this docket, copies of
the APP for the Golden Valley South and The Villages at White Hills developments
within 3 years after the effective date of the order granting this application

WastewaterDepreciationRates

The Company has adopted Staffs typical and customary Wastewater Depreciation Rates
These rates are presented in Table WW and it is recommended that the Company use
these depreciation rates by individual NARUC category as delineated in the attached
Table WW

Summary

Conclusions

Staff concludes that the Company's proposed wastewater systems will have
adequate infrastnlcture to serve the requested areas

Staff concludes that the revised proposed wastewater plant facilities and cost are
reasonable and appropriate. However, no "used and useful" determination of this
plant-in-service was made, and no particular future treatment should be inferred
for rate making or rate base purposes in the future
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The Company does not have any wastewater plant facilities at this time, therefore
an ADEQ compliance status is not applicable at this time

Recommendations

Staff recommends that the Company file with Docket Control, as a compliance
item in this docket, copies of the General Permits for Phase l of the initial phase
of the Golden Valley South and The Villages at White Hills developments when
received by the Company, but no later than 3 years after the effective date of the
order granting this application

Staff recommends that the Company file with Docket Control, as a compliance
item in this docket, copies of the APP for the Golden Valley South and The
Villages at White Hills developments within 3 years after the effective date of the
order granting this application

Staff recommends that the Company use the wastewater depreciation rates by
individual NARUC category as delineated in the attached Table

The Company seeks an Order Preliminary to a CC&N for a parcel of land within the
south half of Section 8, Township 20 North, Range 18 West of Golden Valley South
Staff recommends that the final wastewater CC&N not be issued for this parcel until the
water CC&N is issued for Perldns Mountain Water Company for this same area



II

I
NARUC
Acct. No.

l

Depreciable Plant
Average

Service Life
(Years)

Annual
Accrual Rate

(% )

I|
354

355

Structures & Improvements 30 3.33

Power Generation Equipment 20 5.00
I

360 Collection Sewers - Force 1 5 0 2.0

361 Collection Sewers- Gravity 50 2.0

362
I
I

I
Speclal Collecting Structures 50 2.0

I

363 Services to Customers 50 2.0

I

364

365

Flow Measuring Devices 10 10.0

Flow Measuring Installations 10 10.0

366 Reuse Services 50 2.00

367 Reuse Meters & Meter Installations 12 8.33

370i
I Recelvlng Wells 30 3.33

371 Pumping Equipment 8 12.50

»|
374

375

Reuse Distribution Reservolrs 40 2.50

Reuse Transmission & Distribution System 40 2.50
I

380 Treatment & Disposal Equlpment 20 5.0
I

i 381 Plant Sewers 20 5.0
I
i 382 Outfall Sewer Lines 30 3.33

389 Uther Plant & Miscellaneous Equipment .15 6.67
I

i 390 Office Furniture & Equlpment 15 6.67

390.1 Computers & Software 5 20.0
I

391 Transportation Equipment 5 20.0

392 Stores Equipment 25 4.0

393 Tools, Shop & Garage Equlpment 20 5.0

I
394

395

Laboratory Equipment 10 10.0

Power Operated Equipment 20 5.0

396 Communication Equipment 10 10.0

397I

I
Miscellaneous Equlprnent 10 10.0

l
1

Perkins Mountain Utility Company
March 13, 2008
Page 5

Table . Wastewater Depreciation Rates

l  l l ll11lll11_l



ATTACHMENT C

MEMORANDUM

DATE : March 13, 2008

TO: Blessing Chukwu
Executive Consultant IIIl

I
I

i

l
\I

FROM : Marlin Scott, Jr.
Utilities Engineer

/WM \

1

UPDATED STAFF FIELD INSPECTION REPORT OF GOLDEN
VALLEY RANCH DEVELOPMENT ._ Perldns Mountain Water
Company, Docket No. W-20380A_05_0490 (CC&N - Water) and Perkins
Mountain Utility Company, Docket No. SW-20379A-05-0489 (CC&N -
Wastewater)

Introduction

This updated Staff Field Inspection Report replaces the inspection report that
docketed on December 15, 2006.

was

l
l

l

On March 6, 2008, Staff conducted a second field inspection of Perkins Mountain Water
Company ("Perkins Mtn. Water" or "Colnpany") and the .Rhodes Homes Arizona
construction sites for the Golden Valley Ranch development. The primary purpose of
this inspection was to update the status of any utility facility constriction activity. The
inspection team consisted of Staff member, Marlin Scott, Jr., accompanied by Rhodes
Homes representative, Christopher Stephen, and Utilities, Inc. representatives, Paul
Burris, WendyWentz and Ray Jones.

Arizona Department of Environmental Quality ("ADEQ") Permits

Approval To Construct

L

Rhodes Homes Arizona, the developer, has been issued Certificates of Approval To
Construct for, l) a transmission water line (issued March 30, 2006), 2) a 1.0 million
gallon storage tank (issued April 27, 2006) and 3) Well #l (issued April 28, 2006). The
well isknown as Golden Valley Ranch Well #l ("GVR Well #l"). All these facilities are
located outside the northern boundary of the requested CC8cN area.

Status of Construction
1
l

RE:

Transmission Water Line: Approximately 25,150 feet of transmission main have
been installed from the northern boundary of the requested CC&N area, northerly
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to a proposed Golden Valley Ranch Well #2 ("GVR Well #2")and the above
mentioned storage tank site.

1.0 Million Gallon ("MG") Storage Tank Site: This tank site is approximately 2-
1/2 miles nom of the requested CC&N area. Construction of tank site grading,
padding and piping installation has commenced. Three 1.0 MG storage tanks are
proposed for this site with the one 1.0 MG tank approved for construction at this
time. i

GVR Well #1: This well site is located approximately 1/2-mile north of the
requested CC&N area. The well is constructed with a l6-inch casing that is 1,100
feet deep and equipped with a 700 Horsepower turbine pump that pumps 1,700
GPM into a l00' by l00' holding pond ("Pond #l"). A portable pump then
pumps water from the pond using an above-ground pump line to deliver the water
to the Aztec Ball Park and to two other holding ponds (Pond #2 and #3) located
within the requested CC&N area. Water pumped from Pond #1 is delivered into
the southern section of the Transmission Water Line and transported
approximately l/2-mile to the northern boundary of the requested CC&N area and
is then connected to another above-ground pump line/portable pump that delivers
water to Pond #2 and #3 located in the requested CC&N area.

GVR Well #2: This well is located approximately two miles north of the
requested CC8cN area and one mile west of the tank site. The well is constructed
with a 16-inch casing to a depth of 1,100 feet. This well is currently capped and
surrounded by 100 feet by 100 feet of chain link fencing.

Other Plant Facilities and Construction Activity

Well #4: This well is located approximately in the center of the requested CC&N
area. The well is constructed with a 16-inch casing to a depth of 980 feet and is
capped.

Well #3: This well is located approximately two miles southwest of Well #4 and
is outside the requested CC&N area. The well is also constructed with a 16-inch
easing to a depth of 980 feet and is capped

Construction within the Requested CC&N Area: Heavy equipment has graded
some topography in preparation for die construction of the subdivision and golf
course. At the time of the inspection, there was no heavy equipment operating on
site. Two holding ponds were constructed on site to store water pumped lorn
GVR Well #1 for dust suppression, compaction and watering of palm trees

2.

3.

4.

5.

Designer Homes: Two sets of designer homes have been constructed. The first
set, consisting of two homes, is located approximately l/2-mile north of the
requested CC&N area and adj cent to the Aztec Ball Park. The second set, also
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consisting of two homes, is located approximately 3/4-mile north of the requested
CC8LN area. All four homes are being served by hauled water and portable
toilets.

The designer homes are maintained by "Reservationists", not sales people.
Rhodes Homes advised Staff that. as- of February 2008, 473 total reservations had
been placed. This is a decrease ham the September 2006 amount of 750 total
reservations that was reported in the first field inspection report. Each reservation
requires a $2,000 deposit be paid to hold the property.

4

Summary

All water system construction activities have been issued ADEQ Certificates of Approval
To Construct and are located outside the requested CC&N area.

No water system plant facilities have been installed or constricted within the requested
CC&N area.

r

N l I I ll ll1l11lll1l lll_



ATTACHMENT D

MEMORANDUM

TO:

FROM:

Blessing Chukwu
Executive Consultant HI - Utilities Division

Crystal Brown ..
Public Utilities Analyst V - Utilities Division 1

DATE : March 13, 2008 q

PERKINS MOUNTAIN UTILITY COMPANY AND PERKINS
MOUNTAIN WATER COMPANY APPLICATIONS FOR NEW
CERTIFICATES OF CONVENIENCE AND NECESSITY
DOCKET NOS. SW-20379A-05-0489 AND W-20380A-05-0490

Introduction

On July 7, 2005, Perkins Mountain Utility Company ("Perkins Utility") and
Perldns Mountain Water Company ("Perldns Water") (collectively "Perkins Companies"
or "Companies") filed applications with the Arizona Corporation Commission
("Commission") for Certificates of Convenience and Necessity ("CC&N") to provide
public utility wastewater service and water service to communities in MohaveCounty,
Arizona.

On November 30, 2007, the Perkins Companies filed an amendment to its
applications. According to the filing, the stock of the Perldns Companies was purchased
by Utilities, Inc. Utilities Inc. owns and operates wastewater and water companies in 17
states, including Arizona.

On December 21,
information.

2007, the Perldns Companies filed. revised financial

The applications indicate that no customers are currently receiving service in the
requested CC&N area. At the end of five years, the Perkins Companies prob et that they
will serve approximately 3,065 wastewater and water customers.

Staffs recommended wastewater rates are based on Perkins Utility's fifth-year
projections. Staffs recommended prob ected revenue of $2,419,129 would generate
operating income of $580,333 resulting in a 7.21 percent rate of return on a Staff adjusted
original cost rate base ("OCRB") of $8,0500058

RE:

Staffs recommended water rates are based on Perkins Water's fifth-year
projections. Staffs recommended projected revenue of $2,183,026 would generate
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operating income of $610,792 resulting in a 7.38 percent rate of return on a Staff adjusted
OCRB 0f$8,272,134.

Financial Capability to Provide Requested Services

St a ff  execu t ed  a  p r ot ec t i ve  a g r eem en t  un der  wh i ch  Ut i l i t i es  I n c . ,  t h e  pa r en t
compan y of t h e Per k in s  Compan ies ,  p r ovided  con fiden t i a l  fi n an cia l  i n for ma t ion . In
general,  Staff" s analysis was based on the audited balance sheet and income statement for
t h e yea r s  en ded  December  31 ,  2005  an d  December  31 ,  2006 . Uti l i t ies Inc. ' s external
auditors issued an  unqualified opinion concerning these financial  statements.  Based upon
review of th is information,  Staff has determined that  Util i t ies,  Ir is.  has substantial  assets
a n d  n et  i n com e for  t h e  a for em en t i on ed  yea r s . Fur th er ,  St a ff h as  con cluded  th a t  t h e
Perkins Companies through their  parent company,  Util i t ies,  Inc. ,  have adequate financial
capabili ty to provide the requested services.

Protected Fair Value Rate Base ("FVRB")

Consistent with Commission rules, the Perldns Companies' filings included the
required five-year projections for plant values, operating revenues, operating expenses,
and number of customers. Projections and assumptions are necessary to establish a
FVRB and initial rates because historical operating data does not exist. Since these are
new CC&Ns, Staff evaluated the projected OCRBs as the FVRBs.

Proj acted Plant In Service

The Perkins Companies provided schedules showing the elements of the projected
OCRB as shown on Schedules CSB-WW2 and CSB-W2, pages l and 2. Staff reviewed
the projected plant in service at the end of the fifth year and, except for the land values,
found therm to be reasonable.

The Companies did not provide projections for the cost of their land and land
rights accounts. The Companies stated in response to CSB 3-3, that "The developer,
Rhodes Homes Arizona, L.L.C. will convey any real property... at no cost ... Therefore
the cost of the land to the water and sewer companies will be zero." This treatment is not
consistent with the National Association of Regulatory Utility Commissioners
("NARUC") Uniform System of Accounts ("USOA") which requires that any asset
received by a utility at no cost to the utility should be debited to the appropriate plant
account and credited to account No. 271 "Contributions in Aid of Construction
('ClAC')". The Companies stated that the land and land rights account balances in the
fifth year are expected to be $350,000 and $65,000 for Perkins Utilities and Perkins
Water, respectively. Accordingly, Staff reflected these amounts in the Perkins
Companies projected plant in service schedules as shown on Schedules CSB-WW2 and
CSB-W2, pages l and 2.

x
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Prob ected Accumulated Depreciation

Staff reviewed the Perkins Companies' projected accumulated depreciation at the
end of the fifth year and found them to be reasonable.

Advances In Aid of Construction ("AIAC")
L u

The Perldns Companies' applications project that the net cumulative balance for
AIAC will be $10,973,133 and $11,613,581 in year five for Perkins Utility and Perkins
Water,  respectively. As shown on Schedules CSB-WW2 and CSB-W2, page 1, Staff
decreased AIAC by $2,566,279 for Perldns Utility and $2,703,437 for Perldns Water. As
dis cu s s ed in  t he "C a p i t a l  S t r u c t u r e a nd F ina nc ia l  S ou ndnes s "  s ec t ion of  t h i s
memorandum,  S ta ffs  adjustments  reflect  S ta ffs  r ecommenda t ion tha t  the Perkins
Companies should finance at least 50 percent of their plant with equity.

Contributions In Aid of Construction

The Perkins Companies' applications did not reflect  CIAC in their  ra te base
calculation. As shown on Schedules CSB-WW2 and CSB-W2, page 1, Staff increased
the CIAC account by $350,000 for Perkins Utilities and $65,000 for Perldns Water to
reflect the land contributed by the developer.

Customer Deposits

Staff increased the customer deposits balance in the fifth year by $114,5531 for
both Perkins Utility and Perkins Water to reflect the Companies' projected customer
deposits balance at the end of the fifth year.

Protected Operating Income

The Perkins Companies provided prob ected revenues and expenses for five years.
Staff" s analysis, while taking into account all of the years presented, is concentrated on
the fifth year of operation when profitability is expected. Staff reviewed the revenue and
expense projections and found them to be reasonable. The projected income statements
are shown on Schedules CSB-WW3 and CSB-W3

Capital Structure and Financial Soundness

Capital structure is an indicator of financial soundness. Undercapitalized investor
owned utilities may result in rate bases that are too small to generate enough revenue to
pay for operating expenses and fund capital improvements without steep increases in
customer rates. Consequently,  Staff has determined that a financially sound utility

Per response to CSB 3.2
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company, on average, should have no more than 30 percent AIAC and/or CIAC in its
capital structure. However ,  due to c ir cumstances  unique to this  ca se,  S ta ff  has
recommended, in a report tiled on December 15, 2006, that the Perkins Companies have
at least 50 percent equity in its capital structure.

Perkins Utility

At the end of the fifth year, Perkins Utility's capital structure consists of no debt,
63.93 percent AIAC/CIAC, and 36.07 percent equity. Staff recommends 0.00 percent
debt, 50.00 percent AIAC/CIAC, and 50.00 percent equity as shown on Schedule CSB-
WW4

Perkins Water

At the end of the fifth year, Perkins Water's capital structure consists of no debt,
64.93 percent AIAC/CIAC, and 35.07 percent equity. Staff recommends 0.00 percent
debt, 50.00 percent AL4C/CIAC, and 50.00 percent equity as shown on Schedule CSB-
W4.

Staff recommends that approval of the Perkins Companies' CC&Ns be made
conditional upon the Companies obtaining Staffs recommended capital structure by the
end of the fifth year of operation.

Rate Design

Schedules CSB-WW5 and W5 present a complete list of the Perkins Companies'
proposed,  and Staffs  recommended ra tes and charges. The Companies' prob ected
revenue is derived primarily from the residential customer class.

To promote efficient use of water, Staff has recommended an inverted three-tiered
rate structure for the commodity charges. Perldns Water has submitted a three-tier rate
design.

Staff added a 5/8-inch X 3/4-inch meter to provide Perldns Water with the ability
to serve customers who may request that meter  size. Perkins Water anticipates that
residential customers will compose the majority of its total customers. Perkins Water
proposes a 3/4-inch meter for the residential class and is designing and building its water
system to meet the water usage demands for those customers. The water usage demand
costs for a 3/4-inch meter are higher than those of a 5/8-inch x 3/4-inch meter. Therefore
to ensure that Perkins Water recovers the costs associated with designing and building its
system to meet  the demands of its  la rgest  customer  class  (i.e. ,  the 3/4-inch meter
residential customer), Staff set the 5/8-inch x 3/4-inch meter rate the same as that of the
3/4-inch meter
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Perkins Utility rates are flat monthly fees that vary by meter size as shown on
Schedule CSB-WW5. Staff added a  fla t  fee for  the 5/8-inch x 3/4-inch meter  to be
consistent with Staffs addition of this meter size for Perkins Water.

Service Charges

id

S t a f f  r eviewed t he
recommends adoption.

Perkins Companies' proposed service charges and

Recommendations

Staff recommends :

l .  S t a f f recommends that approval of the Perldns Companies' CC8cNs be made
condit iona l upon the Per ldns Companies obta ining Staffs  recommended
capital structure by the end of the fifth year of operation.

2. Approval of the Staff recommended rates and charges as shown in Schedules
CSB-WW5 and CSB-W5. In addition to collection of its regular rates,  the
Perkins Companies may collect from their customers a proportionate share of
any privilege, sales or use tax.

The Perldns Companies be ordered to notify the Commission, through Docket
Control, within 15 days of providing services to their first customers.

4. The Perkins Companies be required to tile rate applications no later than six
months following the 8th anniversary of the da tes  the Companies begin
providing service to their first customers.

5.  The Perldns Companies be required to maintain their  books and records in
accordance with the National Association of Regulatory Utility
Commissioners Uniform System of Accounts for  Water  and Wastewater
Utilities.

6 .  T h e  P e r k i n s  C o mp a n i es  b e  r eq u i r ed  t o  u s e  t h e  d ep r ec i a t i o n  r a t e s
recommended by Staff for water and wastewater utilities as recommended in
the Engineering Report.

3.

J
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PRWJECTED REVENUEREQUIREIVIENT

COMPANY
ORIGINAL

COMPANY STAFF
ORIGlNAL

STAFF

DESCRIPTION VALUE VALUE

Adjusted Rate Base $ 5,598,332 $ 5,598,332 $ 8,050,058 s 8,050,058

Adjusted OperatingIncome (Loss) $ 580,333 $ 580,333 $ 580.333 $ 580.333

Current Rate of Return (LE ILI) 10.37% 10.37% 7.21% 7.21 %

RequiredRate of Return 10.37% 10.37% 7.21%

Required Operating Income (LI " LE) s 580,333 s 580,333 580.333

Operating Income Deficiency (LE - L2) s s 0

Gross Revenue Conversion Factor 1.6285 1 .5286 1.6288 1 .6285

Required Revenue Increase (LE ' LG)

Fifth Year Revenue s 2,419,129 s 2,419,129 s 2,419,129 s 2,419,129

10 ProposedFifth YearRevenue (LB + LE) $ 2,419,129 $ 2,419,129 s 2,419,129 s 2,419,129

11 RequiredIncrease inRevenue (%) 0_0D% 0.00% 0.00%



Fifth Year
Staff as Adjusted

STAFF
Recommended

Perkins Mountain Utility
Docket No. SW-20379A-D5-0489
Projected Fifth Year of Operation

ED GROSS REVENUE CONVERSION

Schedule CSB-WW1
Page 2 of 2

LINE (A) (C) (D)
DESCR!PTlON

1
2
3
4
5
5

Calculation of Gross RevenueConversion Factor
Revenue
UncoI!ecible Factor (Line 11)
Revenues (L1 - LE)
Combined Federal and State Tax Rate (Line 17) + Property Tax Factor (Line 22)
Subtotal (LE - L4)
Revenue Conversion Factor (L1 lL)

100.0000%
0.0000%

1D0.0000%
385989%
61 .4011%
1.528635

7
B
9
10
11

Calculation of Unto/Iectible Factor
Unity
Combined Federal and State Tax Rate (Line 17)
One Minus Combined Income Tax Rate (L7 - LB )
Uncollectible Rate
Uncollectible Factor (LE 'L10 )

100.0000%
3859898
61 .4011%
0.0000%
0.00009

12
13
14
15
15
17

Calculation of Effective Tax Rate
Operating Income Before Taxes (Arizona Taxable Income)
Arizona State Income Tax Rate
FederalTaxable Income (L12 - L13)
Applicable Federal Income Tax Rate (Line 44)
Effective Federal Income Tax Rate (L14 x L15)
Combined Federaland State Income Tax Rate (L13 +L1 S)

100.0000%
6.9680%

93.0320%
34.0000%
3116309%
38.5989%

18
19
20
21
22
23

100.0000%
38.5989%
61 .401 1 %
0.0000%
0.0C\00%

Calculation of Ef7ective Pruperfv Tax Factor
Unity
Combined Federal and State Tax Rate (Line 17)
One Minus Combined Income Tax Rate (L1B - L19)
Property Tax Factor (All-18, L24)
Effective Property Tax Factor (L 21 • L 22)
Combined Federal and Slate Tax and Property Tax Rate (L17+L22) 38.5S89%

24
25
Zs

$
s

580,333
580,333

Required Operating Income
Adjusted Fifth Year Operating Income (Loss)
Required Increase in Operating Income (L24 -L25) s o

327
2B
29

s
s

364,817
364,817

Income Taxes on Recommended Revenue (Col. (D), L52)
Income Taxes on Fifth Year, Staff Adjusted Revenue (Col. (B), L52)
Required Increase in Revenue to Provide for Income Taxes (L27 - L28) s o

$ 2,419,129
0.0000%

3D
31
32
33
34

s
$

Recommended Revenue Requirement
Uncollectible Rate (Line 10)
Uncoliedihle Expense on Recommended Revenue (L24 ' L25)
Adjusted Fifth Year Uncollectible Expense
Required Increase in Revenue to Provide for Uncollectible Exp. (L32 - L33) s

35
38
37

Property Tax with Recommended Revenue
Property Tax on Fish Year, Staff Adjusted Revenue
lncreasee in Property Tax Due to Increase in Revenue

s
s

69,200
69,200

s

38 TotalRequired Increase in Revenue (L26 + L30 + L34+L37) _i 0
10

s
s
s
s

2,419,129
1,473,979

s
s

s
(0)  s

s
s

2,419,129
1,473,979

945, 150
6.9680%

945,150
6.9€80%

$ 65,858 $ 65,858

39
40
41
42
43
44
45
46
47
48
49
50
51
52

Calculation or Income Tax:
Revenue
Operating Expenses Excluding income Taxes
Synchronized Interest (L47)
Arizona Taxable Income (L36 - L3t7- L38)
Arizona State Income Tax Rate
Arizona Income Tax (L39 x L40)
Federal Taxable Income (Las - L35)
Federal Tax on First income Bracket (51 - $50,00D) @ 15%
Federal Tax on Second Income Bracket ($50,001 .. $75,DOO) @ 25%
Federal Tax on Third Income Bracket ($`/5,001 - $100,000) @ 34%
Federal Tax on Fourth Income Bracket ($10D,001 - $335,00D) @ 39%
Federal Tax on FiRm Income Bracket ($335,001 -$10,000,000) @ 34%
Total Federal Income Tax
Combined Federal and State income Tax (Las + L42)

s
s
s
s
s
s

879,292
7_soo
6,250
a_s0o

91 ,550
185,059

s
s
s
s
s
s

879,292
7,so0
s,zso
84500

91,650
185,059

s
s

298,959
364,817

s
s

298,959
364,817

so Applicable Federal Income Tax Rate (col. (D). L42 - Col. (B), L42] / [COL (c), Las _ Col. (A). Las] 34_0000%

s 7,055,224
000%

54
55
58

Calculation of Interest Svnchronization:
Rate Base
Weighted Average Cost of Debt
Synchronized Interest (L45 X L46) r

s



Total Additions S. o=z$0 $0$0 $0 $0 $0

$2,451,726 . . .$8;050*058
.3, ¥"¢ 14 4

0 <
*\ . " ¢.. v : \

Rate Base $201,906 $81,158 $4,082,178 $5,598,332($16s,a04)
4 , e

(m

Perkins Mountain Utility
Docket No. SW-20379A-0543489
Projected Fifth Year of Operation

Less:
Acc um. Depreciation

Plant in Service

Net play

$ 4,597,075

PR ~,HQQTED ORIGINAL COST BASE

$4,480,065

Per
Company

Year 1

117,010

s 7,761 ,475

$7,363,122

Per
Company

Year 2

398,353

Per
Company

_, Year 3

$8,635,299

9,379,800
0

744,501

$ 16,427,875

$15,160,827

Per
Company

Year 4

1,287,048

$18,543,950

$16,571 ,465

Per
Company

Year 5

1,972,485

Staff
Adjustments

$350,000

350,000

Schedule CSB - WW2
Page 1 of 7

$18,893.950

Staff
Adjusted

$1 ,972,485

Less:
Advances in Aid of Constr (net of refunds)
Service Line Adv (net of refunds)

$ 4,278,159
0

$ 7,281,964
0

8,803,603
0

$ 11,078,649
o

$10,973,133
0

(2,586,279)
0

8,406,854
o

Net Advances $4,278,159 $7,281 ,964 $8,803,603 $11,078,649 $10,973,133 ($2.566,279) $8,406,854

Contributions In Aid of Construction (CIAC)
Hook-up Fees
Other CIAC

s
$

$
$

s
$

$
$

s
$

s
$ 350,000

$0
350,000

Total CIAC 350,000 350,000

Less:
Customer Deposits $0 $0 $0 $0 $0 114,553 $114,553

I Total Deductions $4,278,159 $7,281 ,964 $8.803.603 $11,078,649 $10,973,133 ($2.101,726)

Plus;
Cash Working Capital $0 $0 $0 so $0 $0 $0

Materials and Supplies Inventory

I

Prepayments

s

0

0

s

0

0

s

s

0

0

0

0

1

0

0 0

0

0 A

s

0

0
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Perkins Mountain Utility
Docket No. SW-20379A-05-0488
Projected Fifth Year of Operation

R€3»¥E€ 213 c w TA

Schedule CSB-WW3
Page 1 of 3

[A] [B] [D] [El

LINE
NO. DESCRIPTION

FIFTH YEAR
C OM PAN Y
AS F ILED

ST AF F
Flt -TH YEAR

ADJUSTMENTS

[Cl
STAFF

FIFTH YEAR
AS

ADJUSTED

STAFF
R EC OM M EN D ED

C H AN GES
STAFF

R EC OM M EN D ED

2,419,129 2,419,129
1

REVENUES:
Flat Rate Revenue
Eff luent  Revenue

Other Operat ing Revenue
T ot a l  Opera t ing  R ev enues

s
$
$
$ 2,419,129

s
s
$
$

$2,419,129
s
$ -
$21419,129

$
$

$
$
$
$ 2,419,129

OPERA TING EXPENSES;
s
$
$
s
s
s
s
s
s
s
s

$
$
$
$
$
$
$
$
$
$
s
$
$
$
$
$

s
s
s
$
$
$
$
$
s
$
$
$
$
$
$
$
$
$
$
$

(Q)

$
$
$
$
$
s
$

173,139
41 ,553
7,738

257,168
563

38,690
5,500
2,251
5,e2a
5,628

11,255
4,502

33,765
30,846
13,505
1,126

22,454
4,491
3,377
3,377

12,096
3,377

705,437
69,200
17,314

364,817
(2)

Salaries and Wages $
Employee Pensions and Benefits $
Sludge Removal Expense $
Purchased Power $
Fuel for Power Production S
Chemicals $
Materials and Supplies $
Contract Services, Engineering $
Contract Services, Accounting $
Contract Services, Legal $
Contract Services, Management $
Contract Services, Testing $
Contract Services, Administrative $
Contract Services, Billing 5
Rental of Building/Property $
Rental of Equipment $
Transportation Expense $
Insurance, Vehicles S
Insurance, General Liability $
Insurance, Workman's Comp $
Bad Debt Expense $
Miscellaneous Expense $
Deprec net of Amort of ClAC $
Property Taxes ET
Payroll Taxes $
income Taxes $
Rounding 5

173,139
41 ,553
7,738

257,168
563

38,690
5,5oo
2,251
5.628
5,628

11 ,255
4,502

33,755
30,B46
13,506
1 ,125

22,454
4,491
3,377
3,377

12,096
3,377

705,437
69,200
17,314

364,817
(2)

$
s
$
$
$
5
$
$
$
5
s

$
$
$
s
$
s
$
$
$
$
$
$
$
s
$
$

173,139
41 ,553
7,738

257,168
563

38,690
5,5oo
2,251
5,628
5,628

11,255
4,502

33,765
30,846
13,506
1,125

22,454
4,491
3,377
3,377

12,096
3,377

705,437
69,200
17,314

364,817
(2)

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
LB
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

T ot a l  Opera t i ng  Ex pens es
Opera t ing  I nc om e (Los s )

$
$

1 ,a38,79e
580,333

$
$

o
(O)

$1,838,796
$  5 8 0 , 3 3 3

$
s

0
(0)

$
$

1 ,838,796
580,333

r

E G E S

o

s

s

0

o

0



Revenues:
Flat Rate Revenues
Establishment Charges
Other Operating Revenue

Perkins Mountain Utility
Docket No. SW-20379A-05-0489
Projected Fifth Year of Operation

$
$
$

Per
Company
Year 1

57,347 $
$
$

Per
Company
Year 2

403,537 895,093$

~$" s

Per
Company

Year 3

$
$
$

Per
Company

Year 4

Per
Company

Year 5
Staff

Adjustments

NC B

Schedule CSB WWW

ME

~ a

Total Operating Revenue $ 57,347 $ 403,537 $ 895,093 $ 1,590,133 $2,419,129 $

4

80,500
14,520

104
11,656

250
518

2,000
1,000
2,500
2,500
5,000
2,000

15,000
455

5,000
500

7,500
1,500
1,500
1,500

287
1,500

117,010
3,235
5,050

50

(0)

166,480
39,955
4,931

176,463
546

24,654
5,000
2.1a5
5,464
5,464

10,927
4,371

32,782
19,908
13,113
1.093

21 ,800
4,360
3,278
3,278
7,951
3,278

522.547
40,822
16,648

174,789 0

Operating Expenses:
Salaries and Wages

Employee Pensions and Benefits
Sludge Removal Expense
Purchased Power
Fuel for Power Production
Chemicals
Materials and Supplies
Contract Services, Engineering
Contract Services, Accounting
Contract Services, Legal
Contract Services, Management
Contract Services, Testing
Contract Services, Administrative
Contract Services, Billing
Rental of Building/Property
Rental of Equipment
Transportation Expense
Insurance, Vehicles
Insurance, General Liability
insurance, Workman's Comp
Bad Debt Expense
Miscellaneous Expense
Depreciation net of Amortization of CIAC
Property Taxes
Payroll Taxes
Income Taxes
Rounding

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

125,840 $
30,202 $

959 $
62,274 $

515 $
4,795 $
4,000 $
2,080 $
5,150 s
5,150 $

10,300 $
4,120 $

30,900 $
4,145 $

12,360 $
1,030 $

15,450 $
3,090 $
3,090 $
3,090 $
2,018 $
3,090 $

281,342 $
10,218 $
12,584 $

50 $

(1) $

160,077
38,418
2,578

108,824
530

12,891
4,500
2,122
5,305
5.2.05

10,609
4.244

31,827
10,698
12.731
1.061

21 ,165
4.233
3.183
3.183
4.475
3.1 as

346,148
21 ,218
16,008
13,310

0)

$
$
$
$
$
s
$
$
$
$
$
$
$
$
$
$
$
$
$
$
.$
$
$
$
$
$
$

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

173,139 $
41,553 $
7,738 $

257,168 $
563 $

38,690 $
5,500 $
2,251 $
S,628 $
5,628 $

11,255 $
4,502 $

33,765 $
30,846 $
13,506 $
1,126 $

22,454 $
4,491 $
3,377 $
3,377 $

12,096 $
3,377 $

705,437 $
69,200 $
17,314 $

364,817 $

(2) $

Total Operating Expenses $ 264,636 $ 637,822 $ 847,825 $ 1,312,087 $ 1,838,796 $ 0
4 ¢

OPERATING INCOME/(LOSS) $ (207,289) s (234,285) s 47,268 $ 278,046 $ 580,333 $ (0)

Other Income/(Expense):
419 Interest and Dividend Income
421 Non~Utility Income
427 Interest Expense
XX Reserve/Replacement FundDeposit

426 Miscellaneous Non-Utility Expense

$
$
$
$
$

$
$
$
$

$
$
$
$

$
$
$
$

$
$
$
$

$
$
$
$



LINE
no. DESCRIPTION

STAFF
AS ADJUSTED

STAFF
RECOMMENDED

Perkins Mountain Utility
Docket No. SW-20379A-05-0489
Projected Fifth Year of Operation

PROJEQj£ED PROPERTY TAX Expl§i1sE

Schedule CSB-WW3
Page 3 of 3

[A] [B]

$
$
$

895,093
1,590,133
2,419,129

$
$
$

895,093
1,590,133
2,419,129

1
2
3
4
5
6
7
8
9

10
11
1 2
13
14
15
15

4,904,355
3

1 ,634,785
2

3,269,570
40,000
11 ,200

3,298,370
20.00%

659.674
10.4900%

69.200

4,904,355
3
1 ,534,l/'85
2
3,269,570

40,000
11 ,200

3,298,370
20.00%

659.674
10.490000%

(0)18
1 9
20
21

Company Projected 3rd Year Revenue
Company Projected 4th Year Revenue
Company Projected 5th Year Revenue
Not Used
Subtotal
Number of Years
Three Year Average (Line 5 / Line 6)
Department of Revenue Mutilplier
Revenue Base Value (Line 7 * Line 8)
Plus: 10% of CWIP
Less: Net Book Value of Licensed Vehicles
Full Cash Value (Line 9 + Line 10 Line 11)
Assessment Ratio
Assessment Value (Line 12 * Line 13)
Composite Property Tax Rate - Statewide Rate
Staff Fifth Year Adjusted Property Tax Expense (Line 14 * Line 15)
Company Proposed Property Tax
Staff Test Year Adjustment (Line 16 - Line 17)
Property Tax - Staff Recommended Revenue (Line 14 * Line 15)
Staff Fifth Year Adjusted Property Tax Expense (Line 16)
Increase in Property Tax Due to Increase in Revenue Requirement

69.200
69.200

22
23
24

Increase in Property Tax Due to Increase in Revenue Requirement (Line 21 )
Increase in Revenue Requirement
Increase in Property Tax Per Dollar Increase in Revenue (Line 22 / Line 23)

1

0.000000%





Service Charges

Perkins Mountain Utility
Docket No. SW-20379A-05-0489
Projected Fifth Year of Operation

Effluent Sales
Treated Effluent per acre foot (for general irrigation)
Treated Effluent per 1,000 gallons (for general irrigation)

Residential Service - Per Month
5/8" X 3/4" Meter

3/4" Meter
1" Meter

1% Meter
2" Meter
3" Meter
4" Meter
6" Meter
8" Meter

$
$

35 75.00
$ 88.00
$ 250.00
$ 400.00
$ 750.00
$ 1,250.00
$2,500.00
$4,000.00

Schedule CSB-WW5

200.00
0.61

.1$

$

5
500>

421000

3250

200 00

50

061

013

QQ

Establishment (a)
Establishment (After Hours) (a)
Re-Establishment (Within 12 Months)
Reconnection (Delinqent) (a)
NSF Check Charge (a)
Deferred Payment (Per Month)
Late Payment Penalty (Per Month)
Deposit Interest
Deposit
Moving service at customer request

1.50°/<
1.50%

(a) Collected only if customer is not also a water customer
Per Commission Rule R14~2-603D
Per Rule R14-2-603B - Months off system times monthly minimum
Cost to include parts, labor, overhead, and all applicable taxes, including
income tax if applicable

7560



Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected Fifth Year of Operation

Schedule CSB W-1
Page 1 of 2

maascm =» ~a»s1.zenuE~

LINE
NO. DESCRIPTION

(A)
COMPANY
ORIGINAL

COST

(B)
COMPANY

FAIR
VALUE

(C)
STAFF

ORlGlNAL
COST

(D)
STAFF
FAIR

VALUE

Adjusted Rate Base 5,683,250 $ 55683,l250 8,272,134 8,272,134

Adjusted Operating Income (Loss) 616,445 616,445 610,792 610,792

Current Rate of Return (LE /L1 ) 10.85% 10.85% 7.383727% 7.38%

Required Rate of Return 10.85% 10.85% 7.38% 7.38%

Required Operating Income (L1* L4) 616,445 616,445 610,792 610,792

Operating Income Deficiency / Excess (L5 - L2)

Gross Revenue Conversion Factor 1.6286 1 .6286 1.6286 1.6286

Required Revenue Increase / Decrease (L7 " Le)

Fifth Year Revenue 2,183,026 $ 2,183,026 2,183,026 2,183,026

10

7

B

4

8

2

g

5

3

1

Proposed Fifth Year Revenue (LB + LE) 2,183,026 $ 2,183,026 2,183,026

0

0

2,183,026

0

0



Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected Fifth Year of Operation

P 41 , . . .

Schedule CSB W-1
Page 2 of z

(A) (B) (C) (0)LINE
DESCRIPTION

1
2
a
4
5
e

Calculation of Gross Revenue Conversion Factor?
Revenue
Uncollectible Factor (Line 11)
Revenues (LI - L2) _ ..
Combined Federal and Slate Tax Rate (Line 17) + Properly Tax Factor (Line 22)
Subtotal (LE - LE)
Revenue Conversion Factor (LI / Ls)

100.0000%
0.0GOO%

1G0.0000%
38.59B9%
61 .4011 %
1528635

s

7
8
9

10
11

Calcu/ahbn of Uncolle¢11bleFactor
Unity
Combined Federal and Slate Tax Rate (Line 17)
One Minus Combined Income Tax Rate (L7 LB )
Uncollectible Rate
Uncollectible Factor (LE 9 L10 )

1000000%
38.5989%
614011 %

0.0G00%
00G00%

1

12
13
14
15
16
17

Calculation of Effective Tax Rate:
Operating Income Before Taxes (Arizona Taxable Income)
AMong Stats income Tax Rate
Federal Taxable Income (L12 - L13)
Applicable Federal Income Tax Rate (Line 44)
Effective Federal Income Tax Rate (L14 x L15)
Combined Federal and State Income Tax Rate (L13 +L16)

100.0000%
6.S680%

93.02.20%
34.00co%
31 .G309%
38. S989%

100.0000%
38.5989°A
SI 4011 'A

0.0000%
0.0000%

l a
19
20
21
22
23

Calculation of Effective Prooerrv Tax Factor
Unity
Combined Federal and Stale Tax Rate (Line 17)
One Minus Combined Income Tax Rate (L1B - L19)
Property Tax Factor (All-16, L24)
Effective Property Tax Factor (L21 ' L 22)
Combined Federal and State Tax and Property Tax Rate (L17+L22) 38.598994

s
s

610,792
610,790

24
25
26

Required Operating Income
Adjusted Fiflh year Operating income (Loss)
Required Increase in Operating Income (L24 - L25) s 2

s
s

383.964
383,965

27
28
29

Income Taxes on Recommended Revenue (Cd. (D), L52)
Income Taxes on Fifth Year, Staff Adjusted Revenue (Col, (B), L52)
Required Increase in Revenue to Provide for Income Taxes (L27 L2B) s (1)

s 2.1a3,026
0.0000%

30
31
32
33
34

Recommended Revenue Requirement
Urlcolledible Rate (Line 10)
Uncollectible Expense on Recommended Revenue (L24 ' L25)
Adjusted Fifth Year Uncollectible Expense
Required Increase in Revenue Io Provide for Uncnllenzvbke Exp. (L32 L33)

s
$

35
36
37

Property Tax wks Recommended Revenue
ProgeNy Tax on Fifth Year, Staff Adjusted Revenue
Increases in Properly Tax Due to Increase in Revenue

61.186
61.186

38 Total Required Increase in Revenue (L26 4 Lao + L34+L37)

2.183.026
1.188.269

s
s 2

s
s
s

2.183.026
1.1BB.271

994.757
6.9680%

994.755
6.9680%

69.315
s

69.315
925,442

7.500
6.250
8.500

91 .650
200.750

925.440
7.500
6.250
8.500

91.550
200.750

39
40
41
42
4
44
45
46
47
48
49
50
51
52

Calculation of Income Tax
Revenue
Operating Expenses Excluding Income Taxes
Synchronized Interest (L47)
Afizgna Taxable Income (L36 . L317. L38)
Arizona State income Tax Rate
Arizona Income Tax (L39 x L40)
Federal Taxable Income (L33 L35)
Federal Tax on First Income Bracket (81 - $50,000) @ 15%
FederaI Tax on Second Income Bracket ($50,001 $75,000) @25%
Federal Tax on Third Income Bracket ($75,001 . $100,000) @ 34%
Federal Tax on Fourth Income Bracket ($100,001 - 833S_000) @39%
Federal Tax on Fifth Income Bracket ($335,001 -$10,000.000) @ 34%
Total Federal Income Tax
Combined Federal and State Income Tax (L3S + L42)

314.650
383.965

314.650
353.964

so Applicable Federal Income Tax Rate [Col (D), L42 - Col. (B), L421 I [coL (c). Las . Col. <A). Las) 34.0000°A

54
55
56

Calculation of Inter¢esf Synchronization
Rate Base
Weighted Average Cos! of Debt
Synchronized Interest (L54 x L55)

5.922.053
0 ,W%



TotalAdditions 0 3.3s01$0 $0$0 so $0

$167,636Rate Base $213,949 $3v952,144 $5,633,250($133,392) 52,588,884

Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected Fifth Year of Operation

PRQJECTED ORIGINAL GOST RATE

Per
Company

Year 1

Per
Company

Year 2 .~

Per
Company

Year 3

Per
Company

Year 4

Per
Company

Year 5
Staff

Adjustments Ref

Plant in Service $4,731 ,125 $9,721,025 $11,783,167 $14.861,208 $19,192,350 $65,000

Less:
Acc um. Depreciation 102,170 399,473 817,146 1,300,417 1,895,519

Net Plant $4,528,955 $9,321 ,552 $10,965,021 $13,560,791 $17,296,831 $65,000

Less:
Advances in Aid of Constr (net of refunds)
Meter and Service Line Adv (net of refunds)

4,415,006
0

9,153,036
B80

11,096,301
3.112

9,599,815
8.832

11,598,813
14,968

($2_703,437)
o

Total Advances $4,415,005 $9,153,916 $11 .099.413 $9,608,647 511,813,581 ($2,703,437)

Contributions Gross (Land 8.Land Rights)
Less:
Amortization of CIAC

$0 $0 $0 $0 $0 $65,000

Net CIAC $0 $0 $0 $0 $0 $65,000

Less:
Customer Deposits 114.553

| TotaI Deductions $4,415,006 $9,153,916 $11,099.413 $9,608,647 $11,e13,581 ($2,523,884)

Plus:

I

Working Capital $0

0

0

$0

0

0

$0

0

0

so

0

0

$0

0

0

$0

0

0
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stain Water Company
=20380A-0s-04as

',h Year of Operation

Schedule CSB-W3
Page 1 of 3

(Al [B] [D] [E][Cl
FIFrH YEAR

AS
ADJUSTED
BY STAFF

STAFF
RECOMMENDED

CHANGES

STAFF
RECOMMENDED
TOTAL REVENUEDESCRIPTION

COMPANY
FIFIIH YEAR

AS FILED
STAFF

ADJUSTMENTS

2,153,236
29,790

2,153,236
29,790

$
s
s

MES:
| Water Sales

Establishment Charges
: Other Operating Revenue
'taI Operating Revenues 2,183,028

$2,153,236
$29,790 v

$0
2,183,026 2,183,026

Q

136,873
32,850

119,341
15,204
5,500
2,251
5,628
5,628

11,255
9,195

108,883
13,506
1,126

22,454
4,491
3,377
3,377
3,065

10,915
3,377

595,102
61,186
13,687

383,965

136,873
32,850

119,341
15,204
5,500
2,251
5.628
5,628

11,255
9,19s

108,883
13,506

1 ,126
22,454

4,491
3,377
3,377
3.065

10,915
3,377

595,102
61 ,1 be
13,687

383,964(1)
11

$
$
$
$
$
$
$
$
$
s
$
$
$
$
$
s
s
s
s
$
$
s
$
$
$ an

ENG EXPEN$5$.~
Salaries and Wages $
=mployee Pensions and Benefits $
°urchased Power $
chemicals $

Aaterials and Supplies $
,contract Services, Engineering $
contract Services, Accounting $
QonWct Services, Legal $
COntract Services, Management $
contract Services, Testing S
contract Services, Other $
mental of Building/Property $
mental of Equipment $
ansportation Expense $
'France, Vehicles $
France, General Liability $
lurarice, Workman's.Comp $
item Conservation $
1 Debt Expense $
icellaneous Expense $
areciation net of Amortization c $
petty Taxes $
roll Taxes $
Ame Taxes $
riding $
Operating Expenses
acting Income (Loss)

136,873
32 , 850

119,341
15,204

s , s oo
2,251
5,828
5,628

11 ,255
9,195

108,883
13,506

1 ,126
22,454

4 , 491
3 , 377
3,377
3,065

10,915
3,377

595,102
el ,1 as
13,687

383,965
(2 )

1 ,572,234
610,792

o
(0)

1 ,572,236
510,790

(1)
1

1,572,235
610,791

no

1

\
a

O

o

o

O



LINE
no. DESCRIPTION

STAFF
AS ADJUSTED

STAFF
RECOMMENDED

Perkins Mountain Water Company
Docket No. W~20380A-05-0489
Projected Fifth Year of Operation

.i i

Schedule CSB-W3
Page 3 of 3

[A] [B]

751,072
1,403,309
2,183,026

751,072
1 ,403,309
2,183,026

4,337,407
3

1,445,802
2

2,891 ,605
36,000
11,200

2,916,405
20.00%

583,281
10.4900%

61,186
29,418
31 ,768

4,337,407
3
1 ,445,802
2
2,891 ,605

36,000
11 ,200

2,916,405
20.00%

583,281
10.490000%

61,185
61,188

1
2
3
4
5
6
7
8
g
10
11
12
13
14
15
16
17
18
19
20
21

Company Projected 3rd Year Revenue
Company Projected 4th Year Revenue
Company Projected 5th Year Revenue
Not Used
Subtotal
Number of Years
Three Year Average (Line 5 / Line 6)
Department of Revenue Mutilplier
Revenue Base Value (Line 7 * Line 8)
Plus: 10% of CWIP
Less: Net Book Value of Licensed Vehicles
Full Cash Value (Line 9 + Line 10 - Line 11)
Assessment Ratio
Assessment Value (Line 12 * Line 13)
Property Tax Rate (Statewide Rate)
Staff Fifth Year Adjusted Property Tax Expense (Line 14 ' Line 15)
Company Proposed Property Tax
Staff Fifth Year Adjustment (Line 16 - Line 17)
Property Tax - Staff Recommended Revenue (Line 14 * Line 15)
Staff Fifth Year Adjusted Property Tax Expense (Line 16)
Increase in Property Tax Due to Increase in Revenue Requirement

22
23
24

Increase in Property Tax Due to Increase in Revenue Requirement (Line 21 )
Increase in Revenue Requirement
Increase in Property Tax Per Dollar Increase in Revenue (Line 22 / Line 23)

1
0.000000%

co

I I I'll

n
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Proposed Rates

Company Staff

Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected [Docket No.: WS-20543A-07-0435

Revised Schedule CSB-W5
Page 1 of 3

RATE DESIGN

Monthly Customer Charges
$35.00

i s

5/8" X 3/4" Meter
3/4" Meter

1" Meter
1 %" Meter

2" Meter
3" Meter
4" Meter
6" Meter
8" Meter

1

N/A
35.00
46.00

115.00
184.00
345.00
575.00

1,150.00
1,840.00

'1,
1,840.00

Gallons Included in Monthly Customer Charge 0

Commodity Charges - Per 1,000 Gallons of Usage

5/8-Inch x 3/4-lnch Meters
0 to 4,000 gallons
4,001 to 20,000 gallons
20,001 and above gallons

n / a  $
n/a $
n/a $ 6.33

3/4~lnch Meters
0 to 4,000 gallons
4,001 to 20,000 gallons
20,001 and above gallons

$2.30
$4.37
$6.33

$
$
$

4.37
6.33

1-Inch Meters
0 to 4,000 gallons
4,001 to 20,000 gallons
20,001 and above gallons

$2.30
$4.37
$6.33

$
$
$ 6.33

1 1/2 - Inch Meters
0 to 42,000 gallons
42,001 and above gallons

$4.37
$6.33

$
$

4.37
6.33

2-Inch Meters
0 to 63,000 gallons
63,001 and above gallons

$4.37
$6.33

$
$ 6.33



Company ffSta Proposed

Proposed ServiCes

Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected Fifth Year of Operation

Schedule CSB-W5
Page 2 of 3

Commodity Charges - Per 1,000 Gallons of Usage

3-lnch Meters
0 to 120,000 gallons
120,001 and above gallons

$4.37 $ 4.37

4-lnch Meters
O to 180,000 gallons
180,001 and above gallons

$4.37 $ 4.37

6-InchMeters
0 to 207,000 gallons
207,001 and above gallons

$4.37
$6.33

$
$

4.37
6.33

8-InchMeters
0 to 235,000 gallons
235,001 and above gallons

$4.37
$6.33

$
$

4,37
6.33

Monthly Service Charge for Fire Sprinkler
4-Inch or Smaller Connection
6-Inch Connection
8~lnch Connection

$28.75
$57.50
$92.00

(a) One percent (1%) of monthly minimum for a comparable sized meter connection
but no less than $5.00 per month. The service charge for fire sprinklers is only
applicable for service lines separate and distinct from the primary water service

Service Line and Meter Installation Charges
85 $ 4405/8" X 3/4" Meter

Meter
1" Meter

1% Meter
2" Meter (Turbine)
2" Meter (Compound)
3" Meter (Turbine)
3" Meter (Compound)
4" Meter (Turbine)
4" Meter (Compound)
6" Meter (Turbine)
6" Meter (Compound)
8" Meter (Turbine)
8" Meter (Compound)

Cost (b)
Cost (b)

At cost
At cost

At cost
At cost

At cost
At cost

(b): Cost to include parts, labor, overhead, and
all applicable taxes, including income taxes



Service Charges

Perkins Mountain Water Company
Docket No. W-20380A-05-0489
Projected Fifth Year of Operation

C e

Proposed Rates

Company
$ 30.00

Schedule CSB-W5
Page 3 of 3

Establishment
Establishment ( After Hours)
Re-establablishment (Within 12 Months)
Reconnection (Delinquent)
NSF Check Charge
Meter Re~Read (If Correct)
Meter Test (if Correct)
Deferred Payment (Per Month)
Late Payment Penalty (Per Month)
Deposit Interest
Deposit
Moving meter/service at customer request

1.50%

Number of months off system times the monthly customer charge for meter size
Per Rule R14-2-403.B
Cost to include parts, labor, overhead, and all applicable taxes, including
income tax if applicable



ATTACHMENT E

M_.E.mQ8A_l§ll3__um

TO : 61655m9 Chukwu

Executive Consultant HI

UtMtles Dxvlslon

FROM : Barb W51l5
information Technology Specualret
Utllltle5 D\v15lon

*J

Tl'iRU .' Dei Smlth/v _
Engmecrmq Supervlaor
Ut\llt1e5 D\v15lon

DATE: March 17, 2006

RE: PERKINS MIIIINTMN WATER cnmrntlv m0l:KH Nil. W-2038ml-05-04gl]]
PERKINS MOUNTAIN llTlllTy IHIMPANY IIIUIIKET Nl).§W.20l]gA-ll5-l]48g]

mm AMENDED] lEGAl IIESEBIPTIUNI

The area requested by Perk re Mountain for a CC$N for water and wastewater has
been plot ted uemq a fourth amended legal  deecrlpt lon.  The legal  deecrlptnorl  chandee

the areas requested for a CC$N and an Order Prel iminary for a CC41N. The enti re
correct legal deecrlptlon ms attached and should be used nm place of  the orldmal
descript ion submit ted wi th the appl icat ion, as wel l  as any subsequent amendments.

Also at tached are copies of  the maps for your f i les.

:boW

Attachments

cc: Mr. Jeffrey Crockett
MY. Deb Person (Wand Cames)
Mr. Marlin Scott. Jr
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f r * "- ~=~ 4"L r * 'k ****¢4.,
3 *  £ 4 * _

811 ¢..
-..=. " ' .

4

.rt f
* * - »' i ~<» 9.l»--1 r

~4%*%*

4
'a r r I *h-

r

'  *,.ZN.

AJ

¢

4 .
' u .r r - .* -

*

9 *  N

548, H E ' *
J.

5
EA

P e 4

: * *  "8 I1-T 94 ,~ .. :.
1*;{_L.,»f-* $»~

4
_"P:'* 4-/w- I\ r 9. ln ;

- 1 fu 3 9 3  r
I 3 u*g 4 "*4: - .F

A * 24 : f t . rUv- , - .J *1, 4
- x 4 :  , . * §Q» , , . ' : » ` .-_$"s§. '

:  -a:J* , : ,  _ - +~*.
719- 5 .»

Fly. *"~>: 5

. -4

l
4

* 1
1

*. ,-
1

v?

't =.rg
.J

A
E l Ir

r"T

F * \

t

-1a 1
l

* I.
4 4
. L I *

J 4 |
. J  " 4
. 4  '
B,* 9 .

¢ - - - n-4 I
/ \ . 3><> < V> < \  > <Q M §v< >

%'¢'®'~'Q ®°4>
?'9'9°~ % > , ¢

s X
>
X

5
re14. +»

4 1 1=_*=":E"
' Fl§'%=:

I.

... *Via
I I*

d*l:. .AI L .  r- *;».:
* av -t r  -  .  , , . . 4*4-Ls u

4 9 1 Q1!* lv
4 "PU

*rt* F"  ¢
\

\

5*

-
•

. ' If
. Ir F n *° 1 r

**-F 43
g *

* ~ i. l»lr ~r r u i *
"_: j* lr : . .
9* * * rt  1*¢.i n n

J *pp
~r +.. *Is* r , ,

'F.  ~ : * '% t * -  »
Rf n n~1. 8

8* u »...~r- al?
-, 48- 7  * , - 4 ° 1

_ .F { r -»4£*~ J a n
" " -  *  e \- -. .

.» .

»
q

~ » 4* .H

4
-4

P
-1

¢
J  9

..
..

1
- .r

5

* - 1 1
1 a. L1 1 \*

_ .. 1 _ _

""" 4" 4 L.

1 lr ¢-o.A9 4

"._ I

nr
re

~* . +

u.. r
1

? =. :
1

¢'s ¢'s ,Q],~,
> *of 'Nr X

>\ //~»\ 1v'`

\ /

b.
r s

9
8 8X

>><
>

»

`\ ggg€x

1

8
X>
X>
X>
X>

l
.I Fl*

4-8%
J

w

.-. 4 * - - 4
A 4,7

d
n '" L 1

A l * ¢ 4 4
" '  ? " ¢1 t' * %r 4»» Ar =~.*

4, # i  w e p i n a .r
w' r » € 8 " 1 . ~ + *

I* 4

<'" =°»

an .
-as
8 _4 "r*1

r x
.*'t.,>!~f- ..

4 8 ? '24
r 3 ,

4 -  4
L. .|'* .al E '44 r u »

f ; \ \ q .

45' ` "-'3-"L
4 *  '
L 35

L - 9"8-  *x
5 .'~5.*$ *,;»
*vs .a *n.D'° Lr
- + -» 'Fe .

. & ~ * * - - . »~».
-_,,j 41. -J9j,j8-$_*;- ~*
5 "** 4.11

*...

* 4 - .Tr -1..4=* J;,L
IL) a C t  1 1

uJa# 9

r .  ,

a
»v u

a. T_ 44 81
e . r

Pp't** 1 ~

.. r'Y,l"**
T

, 1: ,r
,Ii4l1,l*\»4;

*.»r

".#»,
, J .

v~.J
*»' L.

_ u

n J * ,
v ». 4 _ .p I
J 1*

1". r *a
~."Y

. J
r ,~.

m' s *

i

y
u  . 4

1
.»-

Ur

),,
3281 >

' 4
x 0;

L

i~4*

.  _ 1'I
| »

Qw-.

"M

.  L~,. ,A

L

|

I n  * $8.8.48.J¢' I 3*-| .a' F  , ' £ - » - 4 . ;  $ . 8 "I ¢-_
Tar. 3»-_g¢

_ :~...a=

- 1 * _ i
-wr-E

r~»3._.
*H '3

*g
Et"

#_
1.-» ' .

=. ,4 . .  a

Y: W*-,..»-"5 *:.* i Ir

In -'bf*».
"'I-'vt Ha I

' J
4.-

-  \ I n "' ¢ _ Lr*~#e,.s. ¢- - : : . ;
*._:,,,_.. 25° j. ,

¢| ._,~8-' f r *.l-»'*

I '5:=.'_;F*-g" . "*-P."*~- l.

'T-=~.§= *.*. -.:.*E l ` i ; 5 * " ' *.» ._-Ag* 49 _  _  4
us :4 Ip b -F' 141 *L -

4
* . 4

-
|

, V  1 s o ?`=.

- . Lr
q

.1 * J

1

9

.:
J

. "x
\arli""{

1
.

. . »:

f

u 1 r- *-.5
"4 6 I ¢.
4 9 _ r

4- '
1 | 1*

4 4»J*{ 4,"4 v
_» 1 . ,  4
F* 1

i t .

" ,
1. .|"L r

r A

>

>'s,¢'s,I s,¢¢ s,
0

¢,»
Q3f~\/'~/\ \i\

Q ?
M l 4.4* 1

re

1
4

11u0n IZ

* 3

8111S

9==:s*

0.3;

cm
m
4-t~

; ass

Q

8

4-1-
O
>
JU
Vu

Lax
MAJ
\D
4 .
N__
o
up
t i '
3
w

3
m

' U

reo
3
3
m
- 1

2_
C
m

rD_

m..

o

- h
o
-1

' U
- 1UP
C
DJ
:xH-

e o
: s  I o

- I

3
2
3

\ . ¢

g t
gt

= <
51
o=
Eu
Ra

M

S  3
» n

I a
Cd

1-an
c
an
Ra

1-a
\ . /

§
1=:8 m
3 : - 3
c " " °1:25
8013

8828-""5aag
335,3
S
£8

l - n
*~Q
\ , g
4; -

>U<8325:-
n2?-
89:1
883
E Sa n
8 > 2
3 9 °

3 5u
n g

If

E

~ 9 =' g - ¢
~=-Q..
& = 8 8 - ,

"s89an -8" Ag2:
"at93.?

e °-»a "'¢'°
"Qsa 'u
8 s

Ag;
C N8888

s o A
Gs -

3
< <

ws
vb»-1
Ra
o
8

- c

g
w
1-4
=
s=

1

L

l H ll l H lu l l  l l  l l l l l



. ~.»<~, _.,.` »..
¢

§ \

1

l . . . .

8
:é'

.Q Q

~~.¢-.
2 8:

-.... . ...., . . ,....
, §'

I

I

s
8* 0..

.., ,

....,..~ . 94°. ... ... ..

........¢. 4

1 .... . ,..

. ~.......~ . ... .. . .. .. . .. ......

... ..........,.

.~...~».-. ,...
| g

:

~~r ..

, r

'see

s

i 4

:....;. .».~.. . .¢ .~.
3

v
~... »- ... -.. »..~».,...»¢ ¢

°

1
, .

§*
»-4. . . . . .

8

. .. .........,.

»

i

.. .......,. . . . . .

I. . ... ......, ,,

. -.....;.,....

>,_*

.
0 ...~. »..¢. . .

......:....,§
. . . . .  : . . . . . » z »

"Q

3

, »¢~~~Z...

1. Q# * . . . , £ . .

a
1

.»

To. 4.

in .

` ?
*  v"9.°..8

Cao

8
a

els' QQ
c
3

q).mn oz &IIlSJ§~IAA8l
-4

e' a

go
:x=29

5'3° o

£8
: s sI a

§-l§
§:°

sf
3
2

3 5°ée
:=

N

Q. :
o f

IweIll

m a

UI

3
e a

So*
M u:we4984*5 »-1
m><'5

=~8
b e
go

E
A

s o

EI

889
3
ililf.3 '~<

;;88_
lg;

l'§*§
i §3.3

r

1

5 . 4

E T

ll

5
E

8
8
33



§
»

z

s

3

I

l

,

f

|

s

(

\

I

s

i i
_..,.,,..K , ..... L .

1

f

1 .

*x
-

§
I

'uoz
" 1m
D J

r +
¢- 1-

o
>
:u
m

Lnrm

u s

*?
E
b

L u
r'1'
m

3
m

" U

o
¢-1-
-1-
O
- x

o

3
3
m
- 1
Q.N

c
8
en

9+

Cm
rD__

q;.mn LZ JIHSNAAO1

95

* 3.3r o

3
3
3

8§

8u;u3
8-88
3333:
§g§¥§

s
88388
s=e=§8 s

*°5a¢,=
I :-E '4

B a

I a
c o

J

LE

5
8



4 ' § § N

§ ' ' . 'n

*4 * * '\

8 ' * 4

' ' 8 ` § \

*\
» q _

\ §

q;.xon LZ

E' S

58833

l l  Il l



I .r J .r 4 .I J J .r .r J J 4 ? .r

. r A- 1 1 Ar p 4 4 .n .1 8' .nr

. 9 ...I .J 1 . 41

I
,<='»»-

.of - r 41 . 7

4 g .nr .1 41 4 3' .v

1 r .o ,» .al . 1 41 4' .nr

4 ...sv .al .Ur .1 .ml .Lr 4 - ...no #

.l= ..; ...r
1 * J .4 4 .r r

.r 1 1 .1 .nr 4. . I

49 ? -.Av 41 J 41-- 4 :

.0 A 4 .r .4 .ar at 4' 1

.iv Jr .nr

I

E
1.

'71
484

.nr .9 .Lr

¢
4

A * IL5 g
.»» ,fr

4

|

.r
d

.we

JI
.mT-

I

,v44
3:1
1
I

iL-.-

'if
.

.nr

.0

.41l..
.av

.4

4 .v l= .Ar .Ar

*
a v Ur 1

A J aw .r Jo

1 .c at 4

4' 4 .IP

A av

4
q

.ml

.v 'J 41 .1

4
Chloride WaterDislrid

(Noninrisdin\iond)

1
9

n I J*

» 4 Ar

.ve 4' - .Ar av

.r 1

-41 A r .If

4' .0 . 9 .9 .Ar .nr

1 Jr

.¢ .- v
.in 4 .¢

u

N
UI q

8
8

Na~

8
8

18 West
f ,6 . 4 J

- 8

1 > 49 1 *
. 1

4 ./| J

9- » J Ar

.r .Ar 1 .nr

k g 4 r
+

a
J *

L
4 -I - P al

..» 4.

4
P
1

Q
4 1 41 .A .J 4

4 '
gr

9 4' .Ar m
I

Av Ar Ar nr av

pa.
4

4 . I 9 .0 4' 1 .av

\r4'/
4 .» u

r ..» 0
I

4

L
1 .al .9

s-r 4 'F 1 .Ar

r

I7//V .1 . 4 r

9 J iv . 9

% 4

r" '.-V

4% / i 4 .nr

z'///'ff av r 1 1

/.»
5% -I -C 4 .Ar

I 4 1 ¢ J 4 4 4

4 J - .9 .1 -I .4 4

4 4 .Lr 1 1 ¢
4

1
-

*1
4

.4 1A J .av .I
4

1
4 J

.4 . .nr .Ar . 9 Ar A Av an

94"+
9,Q.

.9 4* .av J 4 .9 uv

if 'Lr v

4 - nr - .J

pl. 1
41

A . »
L-

'1: 1 .pf

r 4*
1

-r

I 1»-_

4 ¢_. »

.0 41 4' .n ¢ .

.» . - .R Ar Ar J

.0 .r an 4' .nr

4 r
.

4 J A

.p 1 J

Jr 1- I L-'zfifi
.no

- .J -
halal

.9 at .Ur » Ar

.J .v .m .1 1

2] West ZN West 19 West

18 West

'  / . /  .y/4i ws.13413
Arl1uul~Anlerll:nu Water Company

w-1s1z
Bermuda Waler Company, Inc.

W-1751

Kalhaine Mann Water Compalny

W-2105

ML 'Hptnu Watch Comply,Imus.

W-2259

North Mohave Valley Cnrporatiou

w-4069
Oltmm Water Cnmpauly, LLC

WS-3586

Sunrise Vistas Utillda Company

WS-3586

Sunrise Vistas Utilities Company

Hk 1 w-ma
Sunset Wuur Cmmpauy

80904044 w-zma
Vlllcy Piuneds Wutcr Company, Our.

M
White Hills Water Campauy, Luc.

w-zlnso (4)

Perldmu Muunlaln Waler Company
ume No. W-20380A-05-0490
Perkins Mnuutain Utility Company

Docket Nu. SW-10379A-05-0489
Applludnn for CCILN - 481 Amended

w-20as0 (4)

Pelidmu Mountain Water Company
Dtukel No. w-zuas1rA-os»n490
Puidns Mountain Utility Company
Duck! Na. SW-141319A-05-0489
Application fur CCIN - 4th Amended

(Order Pnllmlnnry)
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GOLDEN VALLEY SOUTH
CC & N BOUNDARY

LEGAL DESCRIPTION
[Revised 5-11-07]

TOWNSHIP 20 NORTH, RANGE 18 WEST, G. & s.R.m., MOHAVE COUNTY, AZ

SECTION 2. EXCEPT THE W2 NW4 NW4 NEW NE4, & THE SE4 SE4
SECTION 3
SECTION 4
SECTION 8; EXCEPT THE WE NW4 NW4 NE4, & COMMENCING AT THE SOUTHWEST
CORNER OP SAID SECTION 8, THENCE SOUTH 89°35'26" EAST ALONG THE
SOUTHERLY LINE OF SAID SECTION 8, A DISTANCE OF 56.87 FEET
THENCE NORTH 00°24'34" EAST, A DISTANCE OF 57.00 FEET TO THE POINT OF
BEGINNING
THENCE NORTH 00°I6'25" EAST, A DISTANCE OF 2347.54 FEET
THENCE SOUTH 89°43'35" EAST, A DISTANCE OF 5222.04 FEET
'PHENCE SOUTH 00°I2'30" WEST, A DISTANCE OF 653.72 FEET
THENCE SOUTH 53°30'28" WEST, A DISTANCE OF 1123.72 FEET
THENCE SOUTH 00°00'00" WEST, A DISTANCE OF 1030.80 FEET
THZENCE NORTH 89°36'50" WEST, A DISTANCE OF 1685.92 FEET
TI-FENCE NORTH 89°35'26" WEST, A DISTANCE OF 2641.60 FEET TO THE POINT OF
BEGINNING
SECTION 9
SECTION 10
SECTION 11, EXCEPT THE SO SE4 SE4 SE4
SECTION 14. EXCEPT THE E2 NE4, THE NE4 SE4, THE ET W2 SE4 SE4, & THE E2 SE4

SECTION 16

TQWNSHIP 21 NORTH, RANGE 18 WEST, G. & s.R.m.. MOHAVE COUNTY, AZ

SWF SECTION 34

1988393.1



3t
GOLDEN VALLEY SOUTH

ORDER PRELIIVHNARY
LEGAL DESCRIPTION

t

TI-IAT PORTION OF SECTION 8, TOWNSHIP 20 NORTH, RANGE 18 WEST OF THE GILA
AND SALT RIVER BASE MERIDIAN, MOI-IAVE COUNTY, ARIZONA, DESCRIBED AS
FOLLOWS: . .

9
3

i
EI
4
r

COMMENCING AT THE SOUTHWEST CORNER OF SAID SECTION 8, THENCE SOUTH
89l35'26" EAST ALONG THE SOUTHERLY LINE OF SAID SECTION s, A DISTANCE OF
56.87 FEET,

1

THENCE NORTH 00l24l34" EAST, A DISTANCE OF 57.00 FEET TO THE POINT OF
BEGHTNFNG:

THENCE NORTH 00'16'2." EAST, A DISTANCE OF 2347.54 FEET,

THQENCE SOUTH 89l43'35" EAST, A DISTANCE OF 5222.04 FEET;

THENCE SOUTH 00ll2'30" WEST, A DISTANCE OF 653.72 FEET;

THENCE SOUTH 53l30l28" WEST, A DISTANCE OF I 123.72 FEET;

THENCE SOUTH 00'00'00" WEST, A DISTANCE OF 1030.80 FEET,

THENCE NORTH 89'35'59=* WEST, A DISTANCE OF 1685.92 FEET;

THIENCE NORTH 89l35'26" WEST, A DISTANCE OF 2641.60 EEET TO THE POINT OF
BEGINNING. 1

a

x



THE VILLAGES AT WHITE HILLS
CC & N SEWER/WATER BOUNDARY

LEGAL DESCRIPTION
[Revised 8-3-05]

TOWNSHIP 27 NORTH. RANGE 20 WEST, G. & S.R.M.. MOHAVE COUNTY. AZ
SECTION 16. EXCEPT THE NW4 NEW_ & THE ET NEW
WE WE SECTION 17
SECTION 20
SECTION 21. EXCEPT THEswf ;& THE S2 SW4 NW4
SECTION 23, 18xcE1=t111fHE__pol.LQmnG DESCRLBED PARCEL OF LAND
COMMENCING AT THE NORTHEAST CORNER OF SECTION 23: THENCE NORTH
89°37'39" WEST. 26.97 FEET TO THE POINT OF BEGINNING: THENCE SOUTH 4I"25'03
EAST. 35.78 FEET; THENCE SOUTH 48°34'57" WEST, 599.97 FEET; THENCE NORTH
4l°25'03" WEST.-572.03 FEET; TZ-TENCE SOUTH 89°37'39" EAST. 804.69 FEET TO THE
POINT OFBEGINNING
ALL OF SECTION 30 LYING SOUTHERLY OF THE CENTERLINE OF wHm8 HILLS
ROAD (O.R. 274/50-97) OF WHICH THE CENTERLINE IS DESCRIBED AS FOLLOWS
c:ommEn<:n~1G AT THE NORTHWEST CORNER OF THE NORTHWEST QUARTER (NW
m OF SECTION 20, THENCE SOUTH 00°28'34"WEST, ALONG THE WESTERLY LINE
THEREOF. 1,493.03 FEET TO THE POINT OF BEGINNING; THZENCE NORTH 68°20'45
EAST. DEPARTING SAID WESTERLY LINE, 223.94 FEET: THENCE NORTH 67°59'58
EAST. 3.686.73 FEET TO THE POINT OF TERMJNATMDN, SAID POINT BEING ON THE
NORTHERLY LINE OF ma NORTHEAST QUARTER (NE W) OF SECTION 30, EXCEPT
THE SW4. & THE SW4 SEE

TOWNSHIP 27NORTH.RANGE 21 WEST, G. & s.R.1v1., MUHAVE COUNTY, AZ
A PORTION OF THE ET SECTION 25 DESCRIBED AS FOLLOWS
BEGINNING AT THE NORTHEAST CORNER OF THE SOUTHEAST QUARTER (SE %>
OF SAID SECTION 25: THENCE SOUTH 00°28'58" WEST, ALONG THE EASTERLY LINE
TI-IEREOF. 2_643~.95'FEET TO THE SOUTHEAST CORNER OF SAID SOUTHEAST
QUARTER (SE We); THENCE NORTH 89°33'42" WEST, ALONG THE SOUTh-IERLY LINE
TI-IEREOF. 164.23 FEET TO THE POINT OP CURVE OF A NON TANGENT CURVE TO
THE LEFT. OF WHICH THE RADIUS POINT LES SOUTH 74°14'59" WEST. A RADIAL
DISTANCE OF 5,821.58 FEET, SAID POINT BEING ON THEEASTERLY RIGHT-OF
WAY LINE OF U.S. HIGHWAY 95; THENCE NQRTHERLY ALONG THE ARC, ALONG
SAID EASTERLY RIGHT-OF-WAY LINE, THROUGH A CENTRAL ANGLE OF 0'7°34'58
770.46 FEET: THENCE NORTH 23°19'59" WEST, CONTINUING ALONG SAID
EASTERLY R_{GHT_0P,WAY LINE, 2,685.36 FEET TO THE CENTERLINE OF WHITE
HILLS ROAD (OR. 274/50-97); THENCE NORTH 68°20'45" EAST, ALONG SAID
CENTERLINE. 1.632.40 FEET TO THE EASTERLY LINE OF THE NQRTHEAST
QUARTER (NE M) OF sAiD SECTION 25; TI-IENCE SOUTH 00°28'34" WEST, ALONG
SAID EASTERLY LINE. 1, 151.09 FEET TO TI-IE POINT.OF BEGINNING

PAGE 2 OF 2



AIG
(Publicly Traded Parent)

(DE Corp.)
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AIG Highstar Capital - Overview

Overview

Investment Team

hxvestments

Press Releases

Home

Username

i
Password
i
i

Forgot IO Cr passv4or1.!?

click here >

To ohia in  password

protected access,

please contact us :»

AIG H ighs t a r Capital ("H ighstar" )  is  a pr ivate equity  investment
partnership formed to make controll ing or inf luent ial minority investments
in infrastructure related assets and businesses, In part icular,  Highstar wil l
target investments in assets and businesses that provide essent ial
products and services in the energy,  t ransportat ion,  waste management
and water sectors.  Highstar's investment team (the "Highstar Team") is
led by f ive partners who collect ively have over 110 years of relevant
experience.  The partners are supported by 13 investment professionals.
The Highstar Team has a proven track record of  invest ing in and operat ing
infrastructure assets and earning superior private equity returns for its
limited partners.

Overview
an  in frastructure r isk

H i g h star  tar g ets  su p er i o r

prof i le.

p r ivate  equ i ty  retu rns wi th

Page 1 of 1

| Coniactus

}
I
I
}

g

E
t
g
I
E
g .

I
4

E
l

!
I

The Highstar Team maintains long-standing relat ionships with operators.
f inanciers, strategic buyers and potent ial sellers of assets and businesses
in Highstai's targeted investment sectors.  As a result .  Highstar is a
uniquely posit ioned investor with the resources and the expert ise to:

at

ident ify attract ive opportunit ies for investment
ef l ident ly and ef fect ively perform comprehensive due dil igence
navigate complex regulatory processes
develop and arrange an opt imal wepital structure
close transact ions expedit iously

Highstar is headquartered in New York,  NY and has an off ice in Houston,
TX.

E Leam about  our investment  team »

58§_MQn i 1  P ' v a P°J &¥  I  l eun ; .9flJse

Copyright 492G01 2008 American lmernational Group, Inc. All rights reserved .
Las! Updated: 10/26/2007
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Contact: Joe Norton
Director of Public Relations
(212) 770-3144
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AIG HIGHSTAR CAPITAL ANNOUNCES THE ACQUISITION x

OF UTILITIES, INC. FROM NUON
I
!
(

T

NEW YORK, May 18, 2005 - Hydro Star, LLC, a subsidiary of AIG Highstar Capital II,
LP. and certain of its affiliates (Highstar II), has signed a definitive agreement to acquire
100% ofdae stock of Utilities, Inc. from a subsidiary of n.v. Noon (Noon). Hydro Star
and Noon entered into a stock purchase agreement dated May 14, 2005.

I

Utilities, Inc. is a water and wastewater utility holding company based in
Northbrook, Illinois. It has almost 300,000 customers located in 17 states, with a
principal focus in the high growth areas of the Sunbelt.

Highstar II is a group of private equity funds that invest in infrastructure related
assets and businesses. Highstar II is sponsoredby AIG Global Investment Group
(AIGGIG). AIGGIG member companies are subsidiaries of American International
Group, Inc. (AIG).

Nuon is a large energy company based in the Netherlands, active in the
generation, marketing, sale and distribution of electricity, gas, and heat, as well as related
products and services. The divestment is in line with.Nuon's strategy to concentrate its
energy business in The Netherlands, Belgium and Germany.

AIGGIG Chairman and CEO Win J. Neuter stated, "We have long considered
water infrastructure as an attractive investment opportunity and an excellent complement
to Highstar ITs existing energy infrastructure portfolio. Utilities, Inc. is a leader in this
industry and we are pleased that Highstar II has the opportunity to acquire this business
from NuOn."

The transaction for the purchase of Utilities, Inc. is expected to close in early
2006 and is subj act to customary conditions, including the receipt of Hart Scott Rodi ro
approval and other regulatory approvals .

# # #

AIG Global Investment Group comprises a group of international companies
which provide investment advice and market asset management products and services to
clients around the world.: AIGGIG member companies are subsidiaries of American
International Group, Inc. (AIG).

~more-

r

AIG (8'ompanies°
70 Pine Street,New York. NY 10270



American International Group, Inc. (AIG) is the world's leading international
insurance and financial services organization, with operations in approximately 130
countries and jurisdictions. AIG member companies serve comrnércial, institutional and
individual customers through the most extensive worldwide property-casualty and life
insurance networks of any insurer. In the United States, AIG companies are the largest
underwriters of commercial and industrial insurance and AIG American General is a top-
ranked life insurer. AIG's global businesses also include financial services, retirement
services and asset management. AIG's financial services businesses include aircraft
leasing, financial products, trading and market making. AIG's growing global consumer
finance business is led in the United States by American General Finance. AIG also has
one of the largest U.S.. retirement services businesses through AIG SunAmerica and AIG
VALIC, and is a leader in asset management for the individual and institutional markets,
with specialized investment management capabilities in equities, fixed income,
alternative investments and real estate. AIG's common stock is listed on the New York
Stock Exchange, as well as the stock exchanges in London, Paris, Switzerland and
Tokyo.

AIG Highstar Capital Announces Acquisition...
May 18, 2005
Page 2

# # #
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ATTACHMENT H
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MEMORANDUM

DATE: Janualy 16, 2008 1 1

TO : Ernest Johnson
Director
Utilities Division

4

!
I
1

F
i

1; .
g

E

5:
F
g
g
E.

E
i

i

i

THRU: Viced Wallace ,
Chief, Consumer Se
Utilities Division

Del Smith 6 K
Engineering Supervisor
Utilities Division

1 .

FROM : Trish Meeter \
Consumer Ana'lyst
Utimies Division

'Ra
Jean Li
Uti1 § Engineer
Utilities Division

Field visit to Bermuda Water Company, Inc. and Sunrise Vistas Utilities
Company

Introduction

On December 17, 2007, Trish Meeter, Alfonso Amezcua, Alanna Broddy and Jean Liu,
v i s i t ed  Bermuda Water  Company ,  Inc .  ( "Bermuda")  and  Sunr i se  .Vis tas  Ut i l i t i e s
Company ("Sunrise Vistas") in reference to water outages. Staff met with Debbie Fields,
Paul  Bunts,  J immie Johnson of Bermuda and Ralph Venske of Sunr ise  Vistas.  The
companies operate water systems in and around the southern portion of Bullhead City, in
Mohave County.

Existing Water Systems

Bermuda

According to Bermuda's 2006 Annual Report, the water system consists of 8 wells
(producing a total of 3,575 gallons per m`mute), 5 storage tanks (totaling 2,244,000
gallons), 559 ire hydrants and a distribution system serving approximately 7,700 service
connections.

RE:

I



Ernest Johnson
January 16, 2008
Page 2

Sunrise Vistas

According to Sunrise Vistas' 2006 Annual Report, the water system is a consecutive
water system to Bermuda that is served by two 6~inch x l~inch compound meters a single
Bermuda 6-inch line referred to herein as the Vanderslice 1ine.1 Sunrise Vistas'
distribution system consists of approximately 34,000 feet of mains and 56 fire hydrants
serving almost 700 service connections.

4

Complaints

Bermuda

In October 2006, Bermuda claims to have experienced breaks in its main that had not
occurred before the installation of the pressure tank and booster pump system on the
Sunrise Vistas line. The number of main breaks by month is shown below:

11~06
12~06
02-07
03-07
04~07
05-07
06407
07-07
08-07
09-07
10-07
11-07

3
6
2
4
4
18
12
23
7
2
2
2

Bermuda has attributed these breaks to the addition of the pressure tank and booster
pump system on the Sunrise Vistas line. The Vanderslice line experienced 5 breaks from
January 2005 to October 2006.

The Commission has received 1 Bermuda customer complaint regarding the outages
referenced above.

Sunrise Vistas

Sunrise Vistas customers have been complaining about water outages. The Commission
has received 10 Sunrise Vistas customer complaints in relation to the Bermuda outages
referenced above.

l f

1 The Vanderslice line runs parallel to Vanderslice Road.

I Ill



Ernest Johnson
January 16, 2008
Page 3

During our site visit, it was detennined by all parties that the surge anticipator', installed
on the Sunrise Vistas side of the master meter by Bermuda, did not protect the Bermuda
line from a hammering effect as intended. Per Ralph Venske of Sunrise Vistas, the surge
anticipator was disabled by Sunrise Vistas. Bermuda spoke of putting the surge
anticipator on its side of the master meter after other options have been explored

The installation of a soft start, which would begin water flow on a timed, delayed basis
rather than a quick start at the Sunrise Vistas booster tank, was completed on December
20, 2007. The companies believe the soft start with the proper adjustments could reduce
or possibly eliminate the hammering effect on the Bermuda line. Staff understands that 5
additional breaks on the Bermuda line have occurred subsequent to the installation of the
soft start

A mile long secondary line to Sunrise Vistas from a Bermuda storage tank was discussed
as an alternative source of water if a main break should occur on Bermuda's Vanderslice
line. However, neither company currently has plans to construct this secondary line

Conclusions

B Bermuda

Bermuda experienced 85 water main breaks from November 2006 to November 2007
Bermuda believes the booster (pumping) station installed by Sunrise Vistas is damaging
its Vanderslice line which resulted in the referenced outages

Bermuda admitted that its installation of the surge anticipator on the opposite side of the
meter from the Vanderslice line may be affecting the devices' ability to prevent
hammering on the Vanderslice line. Bermuda spoke of moving the surge anticipator to
its side of the master meter to see if this permits the device to operate properly

Staff recommends that Bermuda perform an engineering analysis which will verify the
integrity of the Vanderslice line. Staff further recommends that if the company
determines that the surge anticipator is needed and decides to relocate the device to its
side of the master meter, Bermuda should consider the addition of an adequately sized
surge protection tank which will avoid the waste of water and prevent possible flooding
of the master meter site

Sunrise Vistas

Surge Anticipator protects pumps, pumping equipment and all applicable pipelines from dangerous
pressure surges caused by rapid changes of flow velocity within a pipeline



Ernest Johnson
January 16, 2008
Page 4
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Ralph Venske informed Staff that  in an effort  to increase water  pressure within i ts
system, 2 pumps and a 10,000 gallon pressure tank were added to the Sunrise .Vistas
system in October 2006 at the Northeast corner of Camp Mohave and Vanderslice Road.
When the 2 pumps shut off, a hammer effect is created in the Vanderslice line which,
according to Bermuda, has damaged its Vanderslice line. Mr. Venske of Sunrise Vistas
however, questions the integrity of Bermuda's Vandersl ice l ine. Mr. Venske believes
that the Vanderslice water line is very old and was constructed using thin walled plastic
pipe that is in need of replacement.

i.
g

I
s

4

Sunrise Vistas instal led a soft start on December 20, 2007. Staff understands that 5
additional breaks on the Bermuda line have occurred subsequent to the installation of the
soft StaN device.

l

8
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g
Sunrise Vistas' water system has grown substantially since the water supply agreement
with Bermuda took effect Staff recommends that the company consider alternative
water supply options such as an additional l ine to interconnect the 2 systems, andJor
develop a new water source (well). Staff believes that Sunrise Vistas should give serious
consideration to the installation of a storage tank which would provide, at a minimum, 24
hours of storage capacity.

I
Staff intends to monitor the situation to ensure that needed system Changes are made in a
timely manner.

*Q

3 Sunrise Vistas was serving 332 service connections in the year 2000. The Company served 666

customers in 2006.
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January 8, 2007

•

January 16, 200B - Utilities, Inc. embarks on waste water service expansion project
CWS of N.C. announces 2.5 million expansion - completion date 2008
December 22, 2007 - Utilities, Inc. embarks on wastewater service renovation project
WSCI announces renovation of wastewater treatment facility
December 20, 2007 - Utilities, Inc. sewer and water main relocation project nears completion
Saniando Utilities Inc., announces impending completion of 1.8 mil. project
December 17, 2007 - Utilities, Inc. completes first phase of water main replacement project
UI announces completion of phase 1 of water main replacement in Pahrump, NV
December 14, 2007 - Utilities, Inc. embarks on reclaimed water service expansion project
UI announces a major wastewater treatment expansion project 4
December 3, 2007 - Utilities, Inc. Launches New Financial System
Utilities, Inc. activates Oracles JDE financial and asset management system
November 30, 2007 - Utilities, Inc. Acquires Perkins Mountain Water Company
Utilities, Inc. has announced the acquisition of Perkins Mountain
July 12, 2007 - New Appointments: Steve Lubertozzi & John Hoy
utilities, Inc. is pleased to announce the following appointments
May 30, 2007 Larry Schumacher Named Chief Executive Officer
Utilities, Inc. is pleased to announce the appointment of Larry Schumacher
April 23, 2007 - Utilities, Inc. Embarks on Wastewater Service Expansion Project
April 23, 2007 - Utilities, Inc. Expands and Upgrades Water Treatment Plant
April 23, 2007 - Utilities, Inc. Nears Completion of Water Expansion Project
April 16, 2007 - Four Lakes Press Release
Utilities, Inc. Named Best Tasting Water in Fforida
March 21, 2007 - John Stover Appointed Vice President and Corporate Secretary

Utilities, Inc. Takes Two Big Steps Forwa.rd
Announces General Counsel and Director of Government Affairs
October 1, 2006 - Use it and reuse it
Utilities, Inc. provides a growing range of water services

14
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Kimberley Hawkins

From: Marshali VWHS [MWillis@PSC.STATE.FL.US]

Sent: Friday, December 21, 2007 1:30 PM

To: Kimberley Hawkins

Subject: RE: Arizona Corporation Commission Survey on Utilities, Inc.

¥
I
E
1 .

q t;.
s .

8 "Utilities, inc. is a fairly good company. We have had some problem in the pest
with the company not following the strict requirements of our orders. Beyond that,
they are responsive to their customers and do not normally generate many
complaints. If your interested in orders addressing Utilities, inc. cases. You can go
to our website and search by company listed on your spread sheet. The orders
will give you details concerning any rule violations. The link to our website is as
follows: http://www.psc.state.fl_us/utilities/watervvastewaterl

1

LI_ v

As far as non-compliance with the state environmental agency, it would be difficult
for us to know of all environmental violations unless it resulted in a need for
increased rates. Those that we Know of are addressed in the final orders for each
utility system.

Marshall Wallis
Assis tant Director
Division of Economic Regulation
Florida Public Service Commission
2540 Shu nard Oak Blvd.
Tallahassee, FL 32399-0850

(850) 413-6914
marshalLwil l is@psc.state.fI.us

From' Kimberley Hawkins [mailto:KHawkins@azcc.gov]
Sent: Thursday, December 20, 2007 5:03 PM
To: jlwebb@urc.in.gov, Troy Rendeil, cgassert@urc.in.gov, dejones@ky.gov, cjohnson@psc.state.ga.us,
virginial.smith@ky.gov, wmarr@icc.iliinois.gov, Reid, Sam H (plc), arnold.chauviere@la.gov,
cnizer@psc.state.md.us, steve.brennen@puc.state.oh.us, sue.daly@puc.state.oh.us, rbosier@puc.state.nv.us,
rhackman@puc.state.nv.us, brown@ncuc.net, kite@ncuc.net, kmiceli@state.pa.us, ckozloi°f@state.pa.us,
michael.gallagherm@bpu.state.nj.us, damett@regstafF.sc.gov, darlene.standley@state.tn.us,
asharpe@regstaff.sc.gov, carsie.mundy@state.tn.us, tim.faherty@scc.virginia.gov
Cc: Blessing Chukwu; Steven Olga
Subject: Arizona Corporation Commission Survey on Utilities, Inc.

Greetings! Utilities, Inc. recently ptirchased Perkins Mountain Water Company and Perkins Mountain
Utility Company (collectively, the "Perkins Companies") here in Arizona. The Perkins Companies

l l HHI I n u l l_1l11

s
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currently have pending applications for water and wastewater Certificates of Convenience and
Necessity before the Arizona Corporation Commission (ACC). As part of its review of the Perkins
Companies' applications, the ACC Staff requested a list of other jurisdictions that Utilities, Inc. and/or
its affiliates provide water and/or wastewater services to the public. Your state was identified. The
ACC is interested in getting feedback from your state commission, whether positive or negative,
concerning Utilities, inc. and/or its affiliates that operate within your state, i.e., are they in good
standing with your commission, have they been cited by your state's drinking water and/or wastewater
regulatory agency, etc. Your response would be greatly appreciated. For your convenience, an excel
spreadsheet is attached to this e-mail which has the names of Utilities, lncl's affiliates by states.

Page 2 of 2
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Please respond to Kimberley Hawkins at 1d1awldns@azcc.gov or mail to Arizona Corporation
Commission, 1200 W. Washington Street, Phoenix, AZ 85007.

g
Q
3

Kimberley Hawkins
Administrative AssistantI
Arizona CorporationCommission
Utilities Division
Ph:(602)542-0854

:::====:=::::::::=::"'=:=::::-::::=:=::::=::= This footnote confirms that this email message has
been scanned to detect malicious content. If you experience problems, please e-mail postmaster@azcc.gov
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2180 WEST STATE ROAD 434
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(407) s30-6331

FAX (407) 1330-s522

Robin: M. C. Rosa, (1924-2006)
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C O
February 19, 2007

HAND DELIVERY

Ms. Blanca Bayo
Commission Clerk and Administrative Services Director
Florida Public Service Commission
2540 Shu nard Oak Boulevard
Tallahassee. FL 32399

RE: Docket No. 060253-`vY/S, Utilities, Inc. of Florida's Application for Rate Increase in Marion

Orange, Pasch, Pinellas and Seminole Counties, Florida
Our File No. 30057.108

Dear Ms, Bays

Enclosed to: filing in the above-referenced docket is the response of Utilities, Inc. of Florida
(Utility) toStaffs datarequest dated February 9, 2007

It appears that Utilities, Inc. of Florida (UIF or utility) is serving outside the utility's certificated
territory m a number of UlF's water and wastewater systems. For example, in Orange and
Seminole County, it appears from the water distribution and wastewater collection maps
provided by the utility that the following cos turners are outside the utility's certificated territory

A. Orange County

(1) Davis Shores - one customer on Down Court

(2) Crescent Heights - eight customers on the north side of West Amelia Avenue

B. Seminole County

(1) Jansen Estates

RECEIVED 8 F1LED (2) seven customers on lots 6225, 6233,6237,6245. 62343i? 5_.6259

8 1603 paws
35liWF
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Ms. Blanca Bays
Commission Clerk and Admilnistradve Services Director
Florida Public Service Commission
February 19, 2007
Page 2

'I

Linnell Beach Drive;
4

(b) four customers on Playaway/Brenda Drive;

(c) three customers on Junior Avenue/Center Street,

(d) four customers on Via Palma/Center Street;

<~=) seven customers on Florence Avenue,

(fl six customers on Sombrero Avenue,

fourteen customers on Courtney Court, and

<h>
deneen customers on Bear Lake Circle.

(2) Oakland Shores - es customers on the Eastside of Maitland Avenue.

(3) Park Ridge - one customer on Lakeside Drive and on Lake Minnie.

(4) P s

(2) four customers on lots 810, 100, 545 and an unidentified lot - one lot being
north of Linda Lane, and three lots south of Linda Lane, all off Country Club
Road; and

n o

(b) nine customers in lots 107, 105, 103, 101, 409, 407, 206, and 402 and an
unidentified lot all 'm the northeast part of the map on.Pine Lake Court.

(5) Ravenna Park -

(2) Water Service

(1) four customers (three lots and one school), all being on Vihlen Road;

<2) one customer on lot 402 by the new toll road (die service area seems to
follow the new toll road, however, no amendment application has been
received to change the service area).

(

billip

Rose, Sundstrom 8: Bentley,ILLP
2548Blairsrone Pines Drive, Tallahassee,Florida 52301
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Ms. Blanca Bayo
Commission Clerk and Administrative Services Director
Florida Public Service Commission
February 19, 2007
Page 3

E '

Ig
o
3

3
8

1 1

I
Q

E
E
I

Q
l
E(b) Wastewater Service - the service area is not highlighted n the map. (Generally,

the wastewater service area is the same as the water service area or less, so the
same customers would probably be outside the service area.)

Please confirm that you are serv ing outside your cerdfxcated area for the above
systems and customers, or explain why the service area boundary is not correct on the map.

RESPONSE; The Utility is in the process of reevaluating the legal description of its service areas and
records in order to verify whether the information it previously provided indicates that it is serving any
customers who are outside of its certificated service areas, and how this may have occurred, init has in
fact occurred at all. This may require that the Utility research its archived records as the Utility may
have been providing service to some of these customers for many years. Mr. Flynn, the Regional
Director of Utilities, Inc., has not been in the office for most of the last two weeks. He has extensive
knowledge of the Utility's history and its service area, and is best qualified to address diesel issues. The
Utility will provide its response as soon as possible after it has completed its investigation. In the event
that the Utility determines that any of these customers are located outside of the Uti.lity's certificated
service areas, the Utility will tile the amendment application as soon as possible.
2. If UIF is serving customers outside of its certificated area for these or any other UIF system,

please describe when and under what circumstances you began serving these customers. Also,
please explain why Me utility did not amend its certificates in accordance with Section 367.045,
Florida Statutes, to include the additional territory that is now being served.

RESPONSE: Please refer to response to no. 1 above.

-4 3. For each customer that UIF is serving outside its certi5cated territory, please name the system
and list the number of customers that are outside the utility's certificated area.

RESPONSE: Please refer to response to no. 1 above.

4. How long will it be before the utility Exles amendment applications in accordance with Section
367.045, Florida Statutes, to add the territory being served?

1
i

a

1
4

x

RESPONSE: Please refer to response to no. 1 above.

5. Pleaserefer toMPR Schedde A-17 for each county. Provide a breakdown of accounts induced
in Deferred Debits with an explanation of what is included in each account.

RESPONSE: Please refer to Exhibit 5 attached hereto.

Please refer to MPR Schedule B-13 for each county. Provide a breakdown of CIAC
I

6.

Rose, Sundstrom 8: Bentley, LLP
2548 Blairstone Pines Drive, Tallahassee, Florida 52501
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IMs. Blanca Bays
Commission Clerk and Administrative Services D18:ec:tor
Florida Public Service Commission
February 19: 2007
Page 4
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amortization expense. 1

RESPONSE; Please refer to Exhibit 6 attached hereto.

7. Please refer to MPR Schedule B-14 for Seminole County. Explain why this schedule shows
depreciation expense under the General Plant accounts while MPR Schedules A-6 and A-10 do
not show plant or accumulated depreciation for any General Plant account.

RESP ONSE: MFR Schedule A-6 does include the utility plant in service for all general plant accounts
in the lump sum under account 398.7 Odder Tangible Plant. MFR Schedule A-10 also includes the
accumulated depreciation for all general plant accounts in the lump sum under account 398.7 Other
Tangible Plant.

For each county, please provide the CIAC amortization and rates for MER Schedule 8~13,
spreadsheet column H.

RESPONSE: Please refer to response to no, 6 above and to Exhibit 6.

Please refer to Marion County MPR Schedules A-6 and A-10. For Account 354.3 System
Pumping Plant Structures and Improvements, why is Accumulated Depreciation shown on
Schedule A-10 but no plant shown on Schedde A-6?

RESPONSE: The accumulated depreciation expense amount of $2,296 for (USoA account 3545)
System Pumping Plant: Structures and Improvements on Schedule A-10 should be added to the$13,978
accumulated depreciation expense amount for (USoA account 3804) Treatment and Disposal Plant:
Treatment and Disposal Equipment. The $2,296 was booked to the wrong account. For furrier
information please refer to Stat°f's Third Data Request dated January 8, 2007, directed to the utilities
which have rate cases pending, and all other responses concerning the "TX/'\VI'P Reclass" entries.

10. Refer to MRR Schedules B~5 and B~6 for each county. Please provide an explanation of
Account 675 Miscellaneous Expenses. Explain why are these amounts so large as compared
to other expenses.

RESPONSE: Please refer to Exhibit 10 attached hereto.

11. Concerning the testing of the well How meters at Golden Hills, Marion County:

A. What caused UIF to test the in-line flow meters with a portable meter?

RESPONSE: The Utility routinely tests flow meters atwell sites to ob rain information regarding pump
r

Rose, Sundstrom & Bentley, LLP
2548 Blairsxonc Pines Drive,Tallahassee,Florida882501
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Commission Clerk and Administrative Services Director
Florida Public Service Commission
February 19, 2007
Page 5
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capacity and How meter accuracy

What is the frequency of testing these meters widl a portable meter?

RESPONSE; Flow meters are typically checked on an annual basis

When was due testing conducted for the test year adjustment shown on MFR Schedule
F-1, page 92. Volume I-A?

RESPONSE: At this mc, the Utility has not been able to obtain documentation from the Florida
Rural Water Association that reflects their on-site flow calibration effort during the test year. The Udliry
will attempt to gather additional information to forward to Staff as soon as it is available

Does UIF perform similar testing at other well sites?

(1) If so, please provide a list of the other sites tested along with the frequency of
testing

RESPONSE: The Utility enlisted the services of Pllorida Rural Water Association to test all of the How
meters at water systems in Pasch and Pinellas counties in 2006. Flow rnetezs are commonly tested
annually at each location

12 Concerning total water gallons pumped/corrected gallons pumped at Golden Hills, Marion
County

Why does die amount of water pumped listed on the Monthly Operating Reports
submitted to the DEP for the test year in Volume III, Section 4, not match the
corrected water pumped column amounts listed on MPR Schedule F-1, page 92
Volume I~A?

RESPONSE: The gallons pumped (col. 1) matches d'Ae reports submitted to DEP. As stated on
Schedule F~1,recent tests indicate the How meter was reading high. The utility has not gone back and
restated the amounts in the monday DEP reports. The corrected gallons (col. 2) are corrected for

purposes of evaluating unaccounted for water in this rate case

What is the amount of water pumped for test year 2005 that was reported to the Water
Management District IWMDI?

RESPONSE: These amounts are shown in the Monthly Operating Reports submitted to DEP

Rose. Sundstrom & Bendev. LLP
2548 Blairsmne Pines Drive Tallahassee, Florian 32301
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C. If mc amount of water pumped and reported to the WMD does not match the gallons
shown on MPR Schedule F-1, page 92, Volume I-A, explain why.

RESPONSE: Please refer to axe responses to 12A. and 12.C. above.

D. How was the Maximum Day and Five Day Maximum Year gallons determined on MFR
Schedule F-3, page 92, Volume I-A, when the Monthly Operating Report he: daily
amounts in thousand of gallons only?

E

1

l
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5
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RESPONSE: The 83.26% correction factor shown on Schedule F-1 was applied to each daily reading
from the DEP reports. For example, the daily flow shown on Schedule F~3 for 11 I13/2005 : 222,000
(from DEP report) x .8326 :: 184,837.

E. Are diesel amounts listed as Maximum Day gallons and Five Day Maximum Year gallons
the total pumped gallons corrected or not Corrected (see MPR Schedule F~1, page 92,
Volume I-A for explanation of corrected gallons)?

RESPONSE: They are the corrected amounts as per the Utility's response to 12.D. above.

F. Vichy do the gallons sold listed on MPR Schedule F-1, page 92, Volume I-A, not match
the gallons sold on MPR Schedule F-9, page 92, Volume I-A?

I
-

RESPONSE: As explained in responses to staff data requests for other Utilities, Inc. systems, the data
used in preparing Schedules F-9 and F-10 are taken from billing summary information maintained by
the utility on a historical basis. Those surnrnaxies may or may not have included adjustments, but the
entries are consistent from year to year. SiNce Schedules P~9 and F-10 are used to evaluate trends, the
consistency is the more important factor. For die Utility, the difference between gallons sold on F-1
and gallons sold on F~9 is 54,000 gallons out of 44,742,000 gallons or 0.12% and is not significant

13. Concerning the wastewater calculations at the Crownwood treatment plant, Marion County

Please explain how the 22,839 gallons of TI\/[ADF was calculated on MFR Schedule F~4
page 92. Volume I-A

R E S P ON S E: Starting with MFR Schedule F-2, col. 5, the ADF was calculated for each month. Then
beginning with March, the ADF for three consecutive months was summed and divided by 3; e.g., the
January ADD : .620/31 : 200; the ADF for  Jan + Feb + Mar) /3 = l.200+.216- i-238)/3 : 21,806
GPD, 3MADF. Then the highest three month period in the test year was selected. That period
Feb through Apr. (.216+.238+.231)/3 = 22,839 GPD, 3MA.DF

Rose, Sundstrom & Bentley. LLP
2548 BlairstonePines Drive, Tallahassee,Florida 52301
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Ms. Blanca Bayo
Commission Clerk and Administrative Services Director
Florida Public Service Commission
February 19, 2007
Page 7

(1) Although the regression analysis calculation shows a five yeaggrowdm of 164 ERCs on
MFR Schedule F-10, page 92, Volume I-A, does due utility rea!isticaLlly expect that
growth amount?

RESPONSE: No

(2> If that growth is not expected, what growth amount should be used?

RESPONSE: Seven ERCs per year

Please explain the source of the 7 ERCs per year growth on MPR Schedule F~8, and
state why this amount should be used instead of the 164 ERCs listed on MPR Schedule

RESPONSE: The explanation has been provided on Schedule F-10 (page 101). Quoting from
Schedule F-10

'Prior to 2001, the system had been built out and stable. In 2001, a bulk utility customer, BFF
Corp. was added. The significant increase in gallons from 2001 to 2002 represents that addition
The average growth rate shown [164 ERCs] is distorted by the entry of BFF into the system
A more reasonable indication of the growth rate is shown by the regression below beginning
with 2002, whenBFF was on the system

The schedule then shows another regression analysis in which the projected Eve year growth
is 37 ERCs or 263-226 : 37. 37/5 : 7.4. In reviewing the original spreadsheet, it is noted that there
were two lines below the regression analysis that did not prim; Those lines are

Five yes.: growth
Annual average

37

C. Please explain the derivation of the 45 god/ERc listed on MPR Schedule F-8

RESPONSE: The 45 god/ERc : TMADF/ERCs. The TMADF, 6:orn Schedule F-4 is 22,839. The
ERas, from Schedule F~9 at line 5, col. 8 is 506. 22,839/S06 : 45 god/ERc. It is noted that the ERCs
should have been taken from Schedule F-10 at line 5, col. 8; F~9 is a water schedule. The correct
calculation is 22,839/206 : 101 god/ERc. Therefore, due growth (PN) is understated and the
calculated U8cU is understated. Also, please refer to the Utility's response to 13.D. below

D. Please explain the derivation of the 1664 god listed on MPR Schedule F-8

Rose, Sundstrom 8: Bentley, LLP
2548 Blairszone Pines Drive, Tallahassee. Florida 32301



Ms. Blanca Bays
Commission Clerk and Adrnirnismzative Services Director
Florida Public Service Commission
February 19, 2007
Page 8

RESPONSE: The 1664 z EG X PT X U as shown on Schedule P-8. These numbers are shown as
whole numbers on the schedule, however, on the spreadsheet, the calculation uses the extended decimal
values. Thus. 7 x 5 x 45 is actually 7.37 x 5 X 45.15 : 1664-23. As noted in response to C, above, the
ERCs in this formula were taken from the wrong schedule. With the correction, the calculation is 7,37
x 5 x 101.11 : 3'726.44. The corrected U&U calculation on Schedule F-6 is 66.41% rather than the
61.26°/o shown

14 Concerning the water system at Buena Vista in Pasch County: Please explain why a generator
has been installed at this system when this system has an interconnect with Aloha Utilities

RESPONSE: Aloha Utilities terminated the availability of its water system as a backup water supply
to the Buena Vista system. Since the Buena Vista system did not previously have an emergency
generator at any of its three well sites, one was purchased and installed at the largest well so that the
water system would be compliant with Chapter 62-555.320(14) F.A.C

What steps has the utility taken to reduce the amount of unaccounted for water for this
system since the test year

RESPONSE: The Utility used the services. of the Florida Rural Water Association to check the
accuracy of each of the well meters in 2006. This effort identified the need to make repairs to due well
meter at Buena Vista Well #3. The unaccounted for water in 2006 was approximately 10°
addition, water meters that are no longer within tolerance are replaced as they are identified

15 Concerning the water system at Orangewood/Wis-Bu in Pasch County, please explain the
reason(s) for the negative unaccounted for water amounts in June and July of the test year: as
listed on MPR Schedule F-1, page 103, Volume LC

RESPONSE: The primary reason is a timing issue of the monthly meter read, which does not fall on
the last day of the month. Gallons pumped reflect water pumped in each calendar month, while gallons
sold ree<:t readings taken on or about the 11" of each month. The differences between billing periods
and calendar months eventually even out over the course of die year

16. Concerning the water system at Summertree, Pasco County

Please explain the reason(s) for the negative unaccounted for water amounts in ]ume
August, September, and November of the test year as listed on MPR Schedule F-1 , page
113. Volume I-C

RESPONSE: The most likely reason is drat meter readings are made on or about mc 12* of each

Rose, Sundstrom 8: Bentley, LLP
2548 Blairstone Pines Drive. Tallahassee, Florida 32301



Ms. Blanca Bays
Commission Clerk and Administrative Services Director
Florida Public Service Commission
February 19, 2007
Page 9

month, while the gallons pumped are shown for the calendar month

Please explain the source of the amouNts in the Other Uses column on MPR Schedule
F-1, page 11 3. Volume I-C, and how those amounts are calculated

RESPONSE: The amounts in the Odder Uses column reflect the monthly total of adj unmetered water
use activities including flushing, water system repairs, or other maintenance activities. The monthly
entries are taken from monthly flushing logs kept by the operators ..

C A number of letters have been received by the Commission from water customers of
this system, strung that the utility has failed to pass the health standards tests for mc
past six quarters. Please explain what tests the utility has failed to pass in the last six
quarters.

RESPONSE: In 2003 USEPA and FDEP signiNcandy modified the monitoring requirements of the
Disinfection Byproducts Rule, specifically as it relates to Total Trihalomethanes (in-Im; and five
Haloacetic Acids (HAA5). Quarterly samples were taken from the distribution system and averaged to
produce a 12-month Running Annual Average (RAN) value beginning in 2005. Through the fourdi
quarter of 2006 die current RAA of TTHM is 97 ppm, slightly higher than the Maximum Contaminant
Level of 80 ppm. The R.AA value for HAA5 through the fourth quarter of 2006 was 78 ppm, slightly
above the MCL of 60 ppm. The Utility is in cornpliance with all other parameters tested.

D . Has the utility had correspondence from the DEP regarding failure to meet health
standards?

RESPONSE: Yes.

E. If correspondence has been received from the DEP, please summarize axe Endings and
conclusions. Also, provide the reports to staff.

RESPONSE' The Utility entered into a Consent Order with DEP in 2006 in which a schedule of
engineering, permitting and construction activities is identified. Please refer to Exhibit 16 attached
hereto.

F. Regarding these failed tests, what steps is the utility taking to improve or change the
water quality so that health standards will be met?

RESPONSE: The Utility has nearly completed modifications to the disinfection system whereby
chloramination will be used in order to reduce TTHM and HAA5 formation while maintaining
compliance with the Total Coliform Rule.

v

Rose, Sundstrorn 8: Bentley, LLP
2548 Blairsxone Pines Drive, Tallahassee, Florida 32301
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Ms. Blanca Bayo
Commission Clerk and Administrative Services Director
Florida Public Service Commission
February 19, 2007
Page 10

What communication has been transmitted to the Summeraee customers explaining the
test results for the last six quarters

RESPONSE: As required by DEP mis, the Utility notifies each customer by mail on a quarterly basis
of the updated RA.A as well as steps taken by the Utility to address the issue

What is the time frame anticipated for meeting these health standards?

RESPONSE: Ir is anticipated that the modifications to the disinfection system will be completed in
the Erst quarter of 2007, subject to DEP issuing the final clearance in a timely fashion so that
chlorarnination can be implemented. Shoddy thereafter, samples will be analyzed with the expectation
that TI`HM and HA_A5 values will decrease si candy. Since the RAA value is an average of the last
four quarterly values, the return to compliance may take most of 2007 depending on the degree to
which the TTI-IM and HAA5 values decrease

17 Conccmiug the wastewater system at Summertree, Pasco County

A Please explain the reason for the difference between the total purchased sewage
treatment on MFR Schedule F-2, page 114. Volume I-C, and the total wastewater
gallons sold on MFR Schedule F-10, page 122. Volume I-C

RESPONSE: The gallons sold as shown on Schedule F-10, page 122 matches the gallons sold as
shown on Scheclde E~2, page 78. These amounts reflect residential gallons capped at 6,000 gallons
They do not reflect the gallons treated as shown on Schedule F-2

If any portion of this difference is due to infihzation and inflow, please include those
calculations

RESPONSE: The difference is not due to I&I. Please refer Exhibit 17 attached hereto

Concerning Che water system at Lake Tarpon in Pinellas County, what steps has die utility taken
to reduce the amount of unaccounted for water for this system since the test year`

RESPONSE: The Utility used the services of the Florida Rural Water Association to check the
accuracy of the Lake Tarpon well meter in 2006. This effort identified the need to replace the welTs
How meter, which was done in the second quarter of 2006. In addition, water meters that are no longer
within tolerance are replaced as t'hey.are identi&ed

19. Please list each of the systems for which UIF is charging miscellaneous service charges and the
dates on which such charges began

Rose. Sundstrom & Bentley, LLP
2548 Blah-stone Pines Drive, Tallahassee, Florida 52301



Ms. :Blanca Bayo
Commission Clerk and Administrative Services Director
February 19, 2007
Page 11

20.

RESPO NSE: The Utility has been charging miscellaneous sebrice charges to all of its systems since
1992, except for \X/'is/8a1 (sub 0613) and Buena Vista (sub 0615) which began charging miscellaneous
service charges in 2000 when they were acqujxed.

RESPO NSE: Please refer to Exhibit 20 attached hereto.

Also, provide any information that UIF may have which shows that these charges were
approved for UIF by axe Commission.

Should you have any questions, please do not hesitate to contact me.

Very truly yours,

9\`____.__.___..¢--'---¢

1
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L .
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9I
E.

g.
8
i
I
}
I
1

E

As: VALERIE L. LORD
For the Firm

VLL/tlc

\

Ms. Christine Romig, Division of Economic Regulation (w/ enc.._ by hand delivery)
Ms. Kathleen Kaproth, Division of Economic Regulation (w/ enc. - by hand delivery)
Stephen Reilly, Esquire, Office of Public Counsel (w/ enc. - by U.S. Mail)
Steven M. Lubertozzi, Chief Regulatory Oficet (w/ enc. - by U.S. Mail)
Kirsten E. Weeks, CPA (w/o enc. - by U.S. Mail)
john Hoy, Regional Vice President for Operations (w/o enc.._ by U.S. Mail)
Patrick C. Flynn, Regional Director (w/ enc. - by U.S. Mail)
Mr. Frank Seidman (w/o enc. - by U.S. Mail)
Ms. Deborah Swain (w/o enc. - by U.S. Mail)

1'

cc:

Rose, Sundsrrom 8: Bentley, LLP
2548 Blzirs!one PinesDrive, Tallahassee, Florida32501





5

iP
8

I

S

E
II

8
E
1

t

I

i
I

I

. . l . ,  . 11

Schlduin al Woiklng Cnpllal Aiiovnmn calsuhUon Fla du Fun lf: Survlce Communion

Company: Utllldla, inc. at Florida
Dockol No: 060253 - ws
Tut Yur Ended: azraafns

Sdnaulaz A-I?
P19' 1 of 1
Pop inf: Stnvan H. Lubertonl
Hubcapsc rwduuz r t , A.:

Explonauonz provide 'the calcuiollon al waning copllll using the Bolonoo sh-l morhod. The calculation should not include accounts lot an roponod In other not: bun or
:Ana al gapllll accounts. Union o\horvlrI- oxpiainod, this coleulollon should Include both cornet and datvnnd doblll and orodits. All odluslmonLI to mo par book account:

foil Bo oxpialnod.

W lt lf Sswuf 13-Month Ava:qc

Fin I
Curran! and Accmad Anna:

Cash
Awounu Ana Notes Rscnivnbh. Less provision for Unmngcmu Aoununu
¥JaIIlrld Dlbis
Miactltansoua cunonl and iccmcd uasah

Currlnl and AocruadL'ablIISes:
Aonnunré Piyabll
Accused Tun
A www lninrlsl
Mllcullanioun Confront ind Mould Linbliius

1.973.643
368,315
457,532

1.262

(l06,145)
(79550)

5.471
32.975

lqulll wvriUvw clplhl (Blllnn 50-\ lppmnch) s 2.as7.740

AllucaWan in P1-o Conan; - Wl\sv L Snvnv I 148.489 s 411.344

s

$4 of Tatll

4.Tt'r. s
135%
4.03%

24.49%
15.4914

5.71%
23.57%
z2.ss-ar.

100.00% s

Aluin nhxhwobqy lb UIF simms:

Marin Cuumy - Wall
Marin Danny . W:$¢wl1r
Omwu County - WIN
Pueo Coney . Wada
Pasch County Wuuuvnwr
Phlhs Chewy - Warn:
Ssmhuh County , Wan:
Scnvnola County . Wsslanahl
LorAL UIF s

O a M Elpnn-1

umusv
29.413
A n n

530112
aaassa

10.54B
512.141
492,949

z.m_lss

Nloclmd
Working Clulhl

126.n4
35,879

197,197
1451489
411 .584

951502
826,129
602,775

2\657,740

k!!9.48BI&!l.
Conman¢Ael=v\d Azure

1.979.543
355.375
457.532

1 zs

(106.145)
v s s w r

5.471
32.975

a 2.857,140

Mecauen Ia hue County - Wehr a. Sum s w i n s :  s 429.491

s

Llhl
Na

1
z
a
4
s
I
T
a
s

lo
\ \
12
1 :

14

\5
1 s
11
l l

\ l
to
21
a
pa
14
as
21
21

21
21
so
11
ea
u
so Cash
as Awuuuu and nun Ruuivlbll. Lau pvuvhlun lov Uneolbclbb Amunll
M D1bIrW Dunn
11 Mlsulhnmus uunm and acuuvd Ill lb
an cumrrn aM Awucd Llawlnesz
as Aneounu Payable
40 Aonruod Tun
u An u s  lh h n n
42 lliacshmaus Cunt and F-acmun Lhhlhu

4 :
M Equnla wurkmg capful (Batman Shu! Appmnh)

is

41

n
u

o
SD
so
52
53
Sc
as
as
57

Alnndon Munwoduluqy b UIF syxuvnx

Mlrbn County - Wain
WMa curry . Wnalwahr
Orlnqa County - Wehr
PlanoCaunly . wt Mr
Palm Caunry . Wuuvuslur
Plrwlhl Cully . Wzlar
Ssmknh Cwnly . WiM
Sumhulu cnumy- waswwanr
TOTAL UIF s

O I ll Eiplnsls

H8387
assl a
T9.Bl7

431 .404
3054.77

68.430
m .a la
453,827

1 £90.013

*  o h m

4.1194 s
\A?.*
422'/s

22.53%
18.15%

3511.
23.1570
24.80%

100.08% s

WodnlnqCapital

125.186
3"!.14»o

112.157
are,vuz
429,491
93.287

515.257
537.858

2,5571740
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Sche4ul¢ of Working Capital Allow-ann Calculailon

Company: Utilities, Inc. of Flnrlda - Marion Bounty
Dacron No.: oeazss-ws
Tel! Year Ended: 12/31/95

Explanation: Pmvlda Mu calculaibn d working capital unlng in Bnlanco Shoot me\ho4. The calculadan shautd pal lnclu4n accounts :Fm nm mord in
n\Mr r\l1 blah or cost al cnpltal accounts. unl-s odwrwbu sxplnlnnd, min calculation should in:

U n a

N u

\

2

5

I

Alloallon MMhodolnqy to UIF systems:

MaNon CauntI - Wnlor
Marlon County . WallcwlWr
Oranql County . Wan'
Pnscn Courliy - Wlllr
Pow County - Wuslnwllsr
Plrwllu County »Waler
Ssmlndl Cnunly - Wall
Scmlnolo Cuuxiy - Waslswauv
TOTAL UIF

IIIIIHDLBIIEL
Cum fl and Anauod Assallz

$ .

OA M Expcnsu

s

" Wu.. - ...H

103,557
29.413
a1.aTl

s a uzxz
aas.ssu

80.548
512,141
492.949

s 7-173.155

~z>"

Wnlor

Flqdan Fublle Sanlca Commission

Schlduk: A-17
Pogo 1 of 1
Prupal\l: Sloven M. Lubenuul
Recap Schadulaz A.-1, A-2

v. of Total

4.17% s
1.35%
4.0a%

24.40%
15.49%

3.71%
zs.571s
22.58%

i00.00% s

Snwnr

" 3s,B19"
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s
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Worklnq Clv llll

s

1.979.548
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(106,145)
( n a n a )
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12S.77l
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ComparMvs Bsloncu She\ - Assam Fiona >ub\\c Slndcl Commluiurl

Company: Utllillu, Inc. al Flondl
Doe kn No.: oeozsa-ws
Tut Yur Ended: 12/31/05

Schndulaz A-1s
pug: 1 cf 1
Prnpuun Stsvun M.L ubnno ul

Exphullanz Prov\v3l \ b1\ln¢\ stun ten wan nnqunna. PnwMa urns Ml hh\¢n\ca\ bn- or \ml:rmld\lls urn". tr
non alrnavdy shown.

(1)
L im
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Hlflofic Vnu
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Ur
Tail You
wrmo5
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Avelaql

Ullllty Plant In Sarvici
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(4,592.127)

NET LmLmr PLANT 9,101,916 10,4!7,230 10,346,154

C u b
Aecnunrs R»c'b Iludl
Nnku HneoWnbh
A¢:!L Rl¢'b Al-l¢¢. Cos.
Noku Ro¢'b - A-ae. Con.
Acct. Roc'b - OMer
A:\:ruld lnhrut Hw'b
Alluwunu we Bid D¢bu
MnhrWs L supplla
Mlaullnneous Conni A Aunnd A-ou

2.259.82s
a6s.:79

zaozso
380.722
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84

Ne! Depreciation Expense . Water Florida Puhllc Service Comrnlsslon

Company' Utllllles, Inc. of Florida - Marlon County
Docket Ho.: 060253-WS
Test Year Ended: 12/31/05
Historic [X] or Projected I }

Schedule: B-13
Page! of 1
Preparer: Steven M. Lubertoui
Recap schedules: B-1

Y
8
iI
I

Explanation: Provlds a schedule al met year non-used and useful depreciation expense by primary account

11) (3)
Tea! Year

UIF
Allocailon

(5) (6) (7) (81

Line
No,

(2)
Test Year
Expense
County

(4)
Test Year

Total
Expense Adlustmenia

Ad)usted
Balance

Non~Used &
Useful 7°

Non-Used &
#mount

s as s a s s73
0

0 11

73

0

0

2.120 1

1,132

1

2
a

4
5

a
7
B
9

18

11
12
1:l
14
15

i s
17

4,843

0
2.120

0
0

1 .132
0
0
0

4_e4s

O
235

0
2,120

0

0
1,132

0
0
0

5,078

0

la t 30
1 ,os

0
3D

1 ,os

0

o
130

1 ,052
o

2,4a7

5,1 as

2,617

2,357
492

0

0
2,4s7
5,145

2517
z,ssv

492
o

139

o

0
2,457
5,145

z,7/6
z,as7

492
o

0
808
516

4.337

353
BE

308
516

4,337

5
882

2

19

20
21

Hz

23
24
25
as

27
CB
29
to
31

32
33
34
35

as
: 7
CB
39
an

41

Account No. and Name

rNTANGta LE PLANT
301.1 Organizat ion

302.1 Franchises
339.1 Other Plant 81 Misc. Equipment

SOURCE OF SUPPLY AND PUMPING PLANT
308.2 Land & Land Rlghts
304.2 Struc tures  a Im provem ents
305.2 col lec t .  & Im pound. Reservoi rs
306.2.Leks, River a Other Intakes
ao1.2 W ells S- Springs

30B.2 lnft l trerlon Gal leries & Tunnels
309.2 Supply Mains

310.2 Power Generet lon Equipment
311.2 Pum ping Equipm ent
339.2 Other Plant a. Mlsc. Equipment
W ATER TREATMENT PLANT
303.3 Land & Land Rights
ao4.a Struc tures  & Im provem ents
320.3 W ater Treatment Equipment
339.3 Other Plant & Misc. Equipment
TRANSMlSSlON & DISTRIBUTION PLANT

303.4 Land & Land Rights
804.4 Structures & im provem ents
330.4 Dlstr. Reservoirs a Steradplpes
331.4 Trans l .  a.  Dis tribut ion Means

333.4 Services
334.4 Meters a Meter Instel let lons

335.4 Hydrants
339.4 Dther Plant a Misc. Equipment
GENERAL PLANT

303.5 Lend 81 Land Rights
304.5 Structures & Im provem ents
340.5 Off ice Fum l ture a Equipm ent
341.5 Transportat ion Equipm ent
342.5 Stores Equipment

343.5 Tools, Shop a Garage Equipment
344.5 Laboratory Equipm ent
345.5 Power Operated Equipment
346.5 Communicat ion Equipment
347.5 Miscel laneous Equipment

348.5 Other Tangible Plant

58

5
G85
BB
o

56
0

(547)(547)

0

305
615

4.337
5

B85
88
o

55
o

(547)

TOTAL
LESS: AMOHTMATIUN OF GIAC

22,212
(4,238)

5.684 27,875
(4,238)

374 28,250

(4,238)
NIA N/A4 2

4 3

4 4
As NET DEPRECiATiON EXPENSE ¢WATER _s 17,974 s s,sea $ 23.638 s s 24,012 N/A N/A

L u.

r
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new ueprecualxon t:xpense , water Florida Publi: Saw ice C ommiss ion

Company: Lhllhles,  Inc.  al F lor ida - Orange County
Docket No.: D80253 - WS
T e s lYe a r E nded:  12/11/95
Histor ic [X I  or  P rulected [  ]

Schedule: B-13
Page 1 or  1
Preparer :  Shaven M. Lubenoul
Recap Schedules? B-1

Explanation: Provide a schszdula al \es\  year  non-used and usalul deprec iat ion expense by pr imary account

m
Teal YearTest  Year

Cost  Csntur
Al locat ion

Ad j us t ed
B alance

Non-Used 81
Useful 14

Non-Used 8
Test Year
Expanse
County Al locat ion

Test Year
Total

E xpense Adyus lment s

1
2
3
4
5
e
7
a
s

l a
11
12
13
14
15
1 5
IT
15
19
20
21
22
23
24
25
26
27
2B
pa
30
31
32
ea
:so
a s
a s
37
ea
39

4 0

Account  No.  and Name

3 0 1 . 1  O r g a n i z a t i o n
3 0 2 . 1  F r a n c h i s e s
3 3 9 . 1  O t h e r  P l a n t  &  M i s c .  E q u i p me n t
S O U R C E  O F  S U P P L Y  A N D  P U M P I N G  P L A N T
3 0 3 . 2  L a n d  &  L a n d  R i g h t s
3 0 4 . 2  S t r u c t u r e s  &  I m p r o v e m e n t s
3 0 5 . 2  C o l l e c t .  8 1  I mp o u n d .  R e s e r vo i r s
3 0 6 . 2  L a k e .  R i ve r  a  Q t h e r  I n t a k e s
3 0 7 . 2  W e l l s  &  S p r i n g s
3 0 8 . 2  I n t l l t r a t l o n  G a l l e r i e s  & T u n n e l s
3 0 9 . 2  S u p p l y  M a i n s
: n 0 . 2  P o w e r  G e n e r a t i o n  E q u i p m e n t
3 1 1 . 2  P u m p i n g  E q u i p m e n t
3 3 9 . 2  O t h e r  P l a n !  &  M l s c .  E q u i p me n t
W A T E R  T R E A T M E N T  P L A N T
3 0 3 . 3  L a n d  &  L a n d  R l g h t s
3 0 4 . 3  S t r u c t u r e s  &  I m p r o v e m e n t s
3 2 0 . 3  W a t e r  T r e a t m e n t  E q u i p m e n t
3 3 9 . 3  O t h e r  P l a n !  a  M i s c .  E q u i p me n t
T R A N S M I S S I O N  &  D I S T R I B U T I O N  P L A N T
3 0 3 . 4  L a n d  So .  L a n d  R ig h t s
8 0 4 . 4  S t r u c t u r e s  &  I m p r o v e m e n t s
3 3 0 . 4  D i s t r .  R e s e r vo i r s  8 \  S t a n d p l p e s
3 3 1 . 4  T r a n s r n .  &  D i s t r i b u t l o n  M a l n s
: t a : I . 4  S e r v i c e s
3 3 4 . 4  M e t e r s  E -  M e t e r  I n s t a l l a t i o n s
3 3 5 . 4  H y d r a n t s
3 3 9 . 4  O t h e r  P l a n t  &  M i s c .  E q u i p me n t
G E N E R A L  P L A N T
3 0 3 . 5  L a n d  &  L a n d  R l g h t s
3 0 4 . 5  S t r u c t u r e s  8 1  I mp r o ve me n t s
3 4 0 . 5  O f t l c e  F u r n i t u r e  &  E q u i p me n t
3 4 1 . 5  T r a n s p o r t a t i o n  E q u i p m e n t
3 4 2 . 5  S t o r e s  E q u i p m e n t
3 4 3 . 5  T o u t s ,  S h o p  8 1  G a r a g e  E q u i p me n t
3 4 4 . 5  L a b o r a t o r y  E q u i p m e n t
3 4 5 . 5  P o w e r  D p e r a t e d  E q u i p m e n t
3 4 6 . 5  C o m m u n i c a t i o n  E q u i p m e n t
3 4 7 . 5  M l s c e l l a n a o u a  E q u i p m e n t

3 4 8 . 5  O t h e r  T a n g i b l e  P l a n t ( 2 0 6 ) ( 4 3 5 )

LE5$; AMORTIZATION OF CIAC (1 .2:so) J (1 _rem (1 ,O68)
41
42

pa
4 4 NET DEPRECIATION EXPENSE -WATER s 8 , 0 2 3 s 5 . 8 5 9 $
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P48¥ ueprecnauon :Spense . waxer Flarlda P ub l i c Service C ommis s ion

C ompany:  U t l i lN es , Inc. al Fiarbda - Pinellas Count
Docket  Nos 860253 .  WS
Test Year Ended:  12/31/GS
H\s\or \c [X ]  or  Projected [  1

Schedule'  B -13
Page 1 of  1
Prepaxerz Steven M.  Luber luzzi
Recap SchadlNalz B-1

Explanation: Provide a schedule at test year man-user! and useful depreciation expense by primary account

Tea!  Year
Cos!  Canter

Al locat ion

Test  YearTen Year
Expense
County Nloca l lon

Tsai Year
Total

Expense Adlusimem.s
Ad)us\ed
Balance

Non-Used a.
UsehJI we

Non-Used a
Amoun t

1
2
3
4
5
5
7
8
9

I D
11
12
13
14
15
l a
1 7
LB
1 9
20
21
22
23
24
25
26
27
CB
29
30
31
32
33
s o
35
35
37
38
a s
t o

i t

Account  No,  and Name

I N T A N G I B L E  P L A N T
3 0 1 . 1  O r g a n i z a t i o n
3 0 2 . 1  F r a n c h i s e s
3 3 9 . 1  O t h e r  P l a n t  &  M i s c .  E q u i p m e n t
S O U R C E  O F  S U P P L Y  A N D  P U M P I N G  P L A N T
3 0 3 . 2  L a n d  &  L a n d  R i g h t s
3 0 4 . 2  S t r u c t u r e s  &  I m p r o v e m e n t s
3 0 5 . 2  C o l l e c t .  &  i m p o u n d .  R e s e r vo i r s
: s o 6 . 2  L a k e .  R l ve r  a  O t h e r  I n t a k e s
3 0 7 . 2  W e l l s  &  S p r i n g s
3 0 8 . 2  l n f l l t r e t l o n  G a l l a r l e s  8 1  T u n n e l s
3 0 9 . 2  S u p p l y  M a i n s
3 1 0 . 2  P o w e r  G e n e r a t i o n  E q u l p m e n t
3 1 1 . 2  P u m p i n g  E q u l p m a n t
3 3 9 . 2  O t h e r  P l a n t  &  M i s c .  E q u l p m e n t
W A T E R  T R E A T M E N T  P L A N T
3 0 3 . 3  L a n d  a t  L a n d  R i g h t s
3 0 4 . 3  S t r u c t u r e s  6  I m p r o v e m e n t s
3 2 0 . 3  W a t e r  T r e a t m e n t  E q u l p m e n t
3 3 9 . 3  O t h e r  P l a n t  s .  M i s c .  E q u i p me n t
T R A N S M I S S I O N  a  D I S T R I B U T I O N  P L A N T
3 0 3 . 4  L a n d  &  L a n d  R i g h t s
3 0 4 . 4  S t r u c t u r e s  &  I m p r o v e m e n t s
3 3 0 . 4  D i s t r .  R e s e r vo i r s  8 -  S t a n d p i p e s
3 3 1 . 4  T r e n s m  &  D i s t r i b u t i o n  M a i n s
3 3 3 . 4  S e r v i c e s
3 3 4 . 4  M e t e r s  &  M e t e r  l n s t a t l a t l c n s
3 3 5 . 4  H y d r a n t s
3 3 9 . 4  O t h e r  P l a n t  8 -  M i s c .  E q u t p r n e n t
G E N E R A L  P U \ N T
a o a . s  U s n d  &  L a n d  R i g h t s
3 0 4 . 5  S t r u c t u r e s  a  i m p r o v e m e n t s
3 4 0 . 5  O f f i c e  F u m l t u r e  &  E q u i p m e n t
3 4 1 . 5  T r a n s p o r t a t i o n  E q u i p m e n t
3 4 2 . 5  S t o r e s  E q u i p m e n t
3 4 3 . 5  T o o l s ,  S h o p  8 -  G a r a g e  E q u i p me n t
3 4 4 . 5  L a b o r a t o r y  E q u i p m e n t
3 4 5 . 5  P o w e r  O p e r a t e d  E q u i p m e n t
3 4 B . 5  C o m m u n i c a t i o n  E q u t p m e r t l
3 4 7 . 5  M l s c o l l a n a o u s  E q u l p m o n t

3 4 8 . 5  O t h e r  T a n g i b l e  P l a n t

5 4
1 0 9

42
pa LESS: AMDWTIZATION OF ClAC

1 0 , 6 0 6
( a . T r s ) J

18 . 909
( 3 , 775)

1 7 , 0 8 2
( 3 , 775)

45 NET DepaecaAT1on EXPENSE . WATER s 5 , B 3 2 s 4 , 4 9 4 s 13 . 135 $ 1 7 3 s \ 3 . 3 0 7





net Depreciation Expvnsa - Water Florida Public Service Commlssmn

Company: Uxlnnes,Inc. of F\orlda Vasco Courtly
Docket No.: 060253 . WS
TaN Year Ended: 12/31/Q5
H!sloric [X] or Projected [ ]

Schedule: B-xs
Pags 1 of 1
Preparer:Steven M. Lubenozzl
Recap Schedulasz B-1

Explanation: Provide a schedule 01 test year non-used and useful depreclallon expense by primary account

m
Tag! YearTest Year

Expense
Test Year

Cost Canter
Aliocallon

Non~Used a
AnacaNon

Test Yanr
Total Adjustments

Ad}us1sd
Balance

Non~Used a
Useiué as

1
2 42

3
4
s
5
1
a
9
w
11
12
la
14
15
15
IT

10,572 10

18

24385 24
10.050

13.094

23.656

19
to
21
22
2:
24
25
i s
21
CB
29
to
al
oz
so
34
35
35
37
38
39
4°
41

Account No. and Name

INTANGIBLE PLANT
ao1.1 Organization
302.1 Franchises
339.1 Other Plant & Misc. Equipment
SOURCE OF SUPPLY AND PUMPING PLANT
303.2 Land a Land Fl lphts
304.2 Structures a Improvements
305.2 Collect. 84 impound. Reservoirs
aoa.2 Lake. River & Other Intakes
307.2 Wells 81 Springs
aos.2 Infi l tration Galleries & Tunnels
309.2 Supply Mains
310.2 Power Generation Equipment
311.2 Pumplng Equipment
ass.: Other Plant & Misc. Equipment
W ATER TREATMENT PLANT
303.3 Land & Land Rlghta
304.3 Structures & Improvements
320.3 W ater Treatment Equlpment
339.3 Other Plant 8: Mlsc. Equipment
TRANSMISSION s DISTRIBUTION PLANT
303.4 Land s. Land Rights
304.4 Structures & Improvements
339.4 Dlstr. Reservoirs e. Standplpes
331.4 Trent .  &  Dls tr lbut lon Males

333.4 Services
334.4 Meters & Meter Installations
335.4 Hydrants
339.4 Other Plant & Misc. Equipment
GENERAL PLANT
303.5 Land 81 l_8nd Rights
304.5 Structures & Improvements
340.5 Offlcs Furniture & Equipment
341.5 TranspoNetlon Equipment
342.5 Stores Equipment
343.5 Tools, Shop & Garage Equipment
344.5 Laboratory Equipment
345.5 Power Operated Equipment
346.5 Communlcatlon Equlpment
347.5 Miscellaneous Equipment

348.5 Other Tangible Plant 10.613 10.613

42

30.897

LESS: AMORTIZATION OF CIAC

85_'/75
(15,005) /

129.101
(15,006) (15,086)44

45
pa NET DEPRECIATION EXPENSE -WATER s 70,769 s 12,429 s 30.897 s 114.095 S 5,235 s \20.330
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Net Depreciation Expense - Water
Florida Fubllc Sewlce Cammlsslon

Company: mmes, Inc. of Florida - Seminole County
Docket No.: QS0253 - WS
Test Year Ended: tzuznIas
Hlstorlc [X] or ProJected[ 1

$<:h¢dule: 8.13
Page 1 al 1
preparer Stevenm. Lubenozzl
Recap Schedules: 8-1

Explanation: Provide a schedule 01 lest year non-used and useful depreciation expense by primary account

(1) (6) m (8) (9)

Line
No.

(2)
Test Year
Expense
County

(3)
Test Year

Cost Center
Aklocallon

(4)
Test Year

UIF
Allocallan

(5)
Test Year

Total
Expanse Adluslments

Adlus19d
Balance

Non~Used &
Useful as

Non-UaedL
Amount

s 1.247
4

<sBx s 37 s 1.21a
4
o

s 1,218
. 4

N

4.193 4,193
1

5.793 5,793

23,889 (54)

0
4_193

o
0

5,793
D
o
0

2:a.sa5
0

23,335

1,493
s,a1a

o
1 .493
6,31 a

0

1,493
a,s18

11,455
30,405

5,537
12,203

1,446

122
1,114

o
0

11,455
30,405

5.759
13,317

1.445
0

185
4.999

4s4
45

11,590
s5,404

7.223
1a,as2

1,446

B35
218

2,3-a6

1509
3019

21242
i s

1628
e

1 ,509
3,019

21 ,242
as

4,610
224

1,178 274 1 ,450

1
2
3
4
5
6
7
s
9
ID
11
12
13
14
15
LB
17
la
19
2D
21
22
23
24
25
25
21
CB
Eu
30
31
32
33
34
35
as
37
ea
39
40

41

42

Account No. and Narna

INTANGIBLE PLANT
301.1 Orgenlzntlon
302.1 Franchises
339.1 Other Plant a Mlsc. Equipment
SOURCE OF SUPPLY AND PUMPING PLANT
303.2 Land & Land Rights
304.2 Structures & Improvements
305.2 Collect. & Impound. Resawolrs
306.2 Lake, River & Other Intakes
307.2 W ells at Springs
308.2 lnflttratlon Gallerles & Tunnels
309.2 Supply Mains
310.2 Power Generation Equipment
311.2 Pumplng Equipment
339.2 Other Plant a. Nllsc. Equlpment
W ATER TREATMENT PLANT
303.3 Land & Land Rights
304.3 Structures s. Improvements
320.3 W ater Treatment Equipment
335.3 Other Plant & Misc, Equipment
TRANSMISSION & DISTRIBUTION PLANT
303,4 Land & Land Rights
304.4 Sanctums a Improvements
330.4 Dlstr. Reservoirs & Stnndplpos
331.4 Transm. & Dlstrlbutlon Mains
3 3 3 . 4  & M c n
94.4 Meters a Meter Instal lat ions
335.4 Hydrants
339.4 Other Plant & Misc. Equipment
GENERAL PLANT
303.5 Land a Land Rlghls
304.5 Structures & Improvements
340.5 Office Furnlture a Equipment
341.5 Tmnsponatbn Equipment
342.5 Stores Equlpment
343.5 Tools, Shop & Garage Equipment
344.5 Laboratory Equipment
345.5 Power Operated Equipment
345.5 Communication Equipment
347.5 Miscellaneous Equipment

348.5 Other Tenable Plant (1,901)

0
1,509
3,019

21,242
26

4.610
224

o
1_450

0

(1,901) (1,901)

TOTAL
LESS: AMORTIZATION OF CIRC

105.485
(23,526)

2737 27,743 135.915
(23,525)

5,643 141 ,558
(23,528)

N/A N/A

27,743 s 112.389 s 5,648 s 118.032 N/A N/A

ea
44

45
48 NET DEFRECIATION EXPENSE . WATER s 81,909 s 2,737 s

II
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MFR Account No, and Name G/L Account No. and Name
TOTAL
DIRECT UIF Aliocntlon

675 Miscellaneous Expenses 8755070 Water Permits 500.00
5755096 Water - OtherMain!Expense 2,744 .57

5759901 Publ Subscrlplions & Tapes 3.00

5759002 Answering Serv 69.00

8759004 Priming & Blueprints . 54.00

5759006 ups a Air FrsigH\ 145.00

8756007 Printing Customer Service 63.00 136.09

8759008 Xerox 30.00
5759010 Ram of Off Emp Exp 8.00

8759014 Memberships Office Employees
1

2.00

S759016 Mkzrohlming 47.00

575901 B Operators Other Office Expense 541,36 2400

5759019 Operators Pull/ Subscriptions 4.00

8759680 Main\ - Deferred Charges 812.00

5759081 Hurricane I Storms Cost 509.00

6759090 Other Often Expanse 164.00

8759110 Ofhco Telephone 109.00

6759120 Of§cs Electric 756,00

5759125 Office Water 1 1.00

8759130 Office Gas 1a.00

6759135 Operations Telephones 477.80 493,00

s7sa1ae Operations Telephones Long
Distance 1 .of

5759140 Alarm Sys Phone Expense 230.85

5759180 Olia Fax Machine Phone Line

8759210 OI1ice Cleaning Service 136.00

6759220 Landscaping Mowinga
Srwwplowng 53.00

B759230 Garbage Removal 57.00

5759250 Repair Off Mach & Heating 50.00

8759290 Olhar Oi1\ce Main! 173.00

6759380 Memberships - Company 1 .of

6759402 Pan-rims Operatvls
6759405 Communication Expense: 5,904.00

8759410 OpeMors Education Expenses 65.00

8759412 Unilbrms 248.00

6759415 Mwlng /Snowplowing

875941 E Opelaiors Memberships 100.00 7a.00

6759430 Sales/Usa Tax Btpense 1 _ac

5759490 Garbage Removal War/Swr

8759506 Waler Mains Repairs 695.00
6759507Water Man Breaks 3,931 .53
8759509 Water - Elem Equip! Repair 350.50
7048050 Emplvyeas Ed Expenses
7048055 Office Education/Trdn Exp 99.00

7754008 Sswsr- Maintenance Repairs
7754007 SewerMain Breaks

7754009 Sewer Electric Equipment Repair

7755070 Sewer Psrmlh
7758370 Meals & Related Exp 48.00

7758380 Bank Serv Charge 447.C ,.,

775aaa1 Loc Charges 3.00

7758390 Omer Misc General 104.00
7758490 Sewer Other MainsExpense

TOTAL 9,699.61 111835.D0

3

MARION COUNTY - ACCOUNTS RECONCILIATION SCHEDULE

WATER

UIF Allocation
and Direct

500.00
2,744.57

a.0o
69.00
54.00

145.00
199.00

30.00
8.00

2.00
47.00

565.35

4.00
812.00
s09.00
164.00
109.00
756.00
11 .of
18.00

970.80

1 .of
230.85

136.00

63.00
e7.oo
60.00

173.00
1 .00

6,904.00

ss.0o
248.00

178.00
1 .00

695.00
3,931.53

356.50
an

93.00

45.00
447,00

3.00

104.00

211534.61

r

P



f
1
l
t\

i
g
3
Q
4
8E
§

E
E
3
8
i
I
1\
I

l |

!

i

§
'E

8
8
3
a
3

E
4"-'a
5__

3,83
§`5§324
47185:

5

3 ,.

5

5

c
a

94.:=~.=§
2

- §:Ag t:

an

:5

.n|-
::.

an
'pr
4

55

<

3
o
P'

3o

anB
z

3
o

u-
i D 1 cu p- I'-. 1 m 10

r- _ _ * r - - r~ n n

as

Ur I Nr- IDID

SO

n
m
'1_
N

an

vb

| Q 9 o m 8 D D g G ca o D v o G 8 D a Q a a a o Q Q §
m 1_ ¢ 8 ndl as - "'

n
U\
*»
Ru

nm

-

an

an

Ia Q B m N \U Q ea
go Q q 18 P

an m no

3

1 | : »  Q
N an
n _ n
v-

an m | r- o H N ' as n ' ' ' ''D cu ID I-N *

93

8%

no
v-
1

» . . . .

| \ I I

Rf

I- m N LD
Q r- r\
1

as

l~»an

\ »

aca8o:>Q¢:toaQ$'18..
n 1.

. f
_...,

,. I
N

I

a fu | o nI- CH GO

E
Ra

a

l

\

n
2

I

_.,-`I .

"Q

\ Eu
1

• or"~

31m_1ea
W1

so

g,_.

-
m
"Emml

in

* |
Qr-

44
I

r- .8 .
an1- I

*"*|

3
1
of

I

01

1

1 4

a
91

as vb

5
I a Euan1-

8
q .s

3? <

EES

la;

;s§3i§§

839538
u s
5388

l 5

2;
3

.r

a
56388473

a553835
3§38=i§aa:

,_ u F vnuv-
=== : : = .==:: ...._-.~.~
FIIHQwuF--e:§==1':===eBsa Anna:

----us
g 8888

22



MFR Account Na. and Name G/L Account No. and Name

TOTAL
DIRECT UIF Allocation

775 Miscellaneous Expenses 5755090 Waler _ Other Mains Expense

6759001 Pull Subs4:ripu'ons & Tapas

8759062 Answering Sew 9.00

6759004 Printing 8 Blueprints 8.00

5759006 UPS & Air Freight! 1a.oo

6759007 Printing Customer Service 17,00

8759005 Xerox 4.00

6759010 Raim of Of( Emf Exp 1 .00

6759014 Memberships Ofiiue Employass

6759015 Mlcrohlming s .of

s7s901 s Operators Older Office Expense 3.oo

6759019 Operators pull / Subscriptions 1 .00

8759080 Marl - Deferred Charges 103,00

6759081 Hurricane/ Storms Cost 55.00

a759osc Qlher Oftiue Expense 21 .of

8759110 Office Telephone 14.00

8759120 Office Electric 96.00

6759125 Office Waiar 1 .of

6759130 Office Gas 2.00

S759135 Operations Telephones 53.00

8759136 Operations Telephones Long Dislance

8759140 Alarm Sys Phone Expense

6759160 Office Fa Machine Phone Line

a759210 Ofiica Cleaning Service 17.00

6759220 Landscaping Mowing a. Snowplowing 8.G0

6759230 Garbage Removal 8.00

6759260 Repair Of! Mach 81Healing 8,00

6759290 Other Office Mal fl 22.00

8759330 Memberships . Company

6759402 Pad~\ime Operators

8759405 Communication Expenses 875.00

6759410 Operators Education Expenses

6759412 Unll¢:m1s 32,00

6759416 Operators Memberships 10.00

5759430 Sales/Use Tax Expense

6759490 Garbage Removal WtrlSwr

8759506 W ater - Mini Repairs

8759507 Water Main Breaks

704a050 Employees Ed Expenses

704a055 Olticn Education/Train Exp 13.00

7754006 Sewer - Maintenance Repairs 750.00

77s4007 Sewer Main Breaks

7754009 Sewer Electric Equipment Repalr

7755070 Sewer Parries 150.00

T758870 Meals & Re\a1ed Exp 8_00

7758380 Bank Sew Charge 57.00

7758381 Loc Charges

7758380 OMer Misc General 13.00

7758490 Sewer Other Mains Expense 11051.72

T O T A L 1,961 .12 1 ,502.00
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MFR Account! No. and Name G/L Account No. and Name

TOTAL
DIRECT

Cost Comer
Allocation UIF Allocation

s75 Mlscellanecus Expenses 6755090 Water . Other Mains Spense 247

8759001 Pull Subscriptions & Tapes (4) 2.00

6759002 Answering Sav ex.to

1»6759004 Printing & blueprints a8,oo

If regsvsacos U
B5.0D

57.33 ao.0o

1B.00
s.0o

1 .DQ
28.00

399 14.00

as 2.00
480.00
ao1.oo
97.00
64 ac

447.00
sao

10.00
291.00

1.06

80.60

37.00

a9.oo

36.00
102.00

70 4,077.00

as
17 147.00

ea 4s.oo
Lao

soo.oo

sa.o0

.»71saa7o Meds a Related 27.90

T/saaa0 Bank Sew are 254.00

ea77saaa1 Loc 2.oo

nsaaso Omer mm: General s2.oo

nsa4so Sewer Other Mann! xpamse

TOTAL 951.aa 907.00 a,9s9.00

6759007 Printing Customer Service

6759008 Xerox
8759010 Ram al Off Emf Exp

s759014 Memberships often Employees

6759016 Mlcrotilming

slssola Operators Other Oltice Expense

6759019 Opefaiors pull/ Subscriptions

6759080 Mains . Dele fed ChBfues
8758081 Hurricane/Storms est

6759090 Omen'Ofice Expense

6759119O16ca Teephene

6759120 Oftica Eleclfic
8759125 Olfuze Water
G759\30Otice Gas
s1s91 as Opefatlons Telephones

s/ss1as OpuaticnsTelephones Log

Dlstancs
0 Ses759140 A\arm Sys Phone

6759160 Ofllcs Fax Machine Phone Lina
s759210 Ofica Cleaning Sewlca

6759220 Landscaping Mowing a

Snowplawng
ovalS75923D Garbage

s1s92so Repair on Mach a. Healing

s1592so Oohs Office Main!
s7ssaao Memberships - Company

6759402Part-time Opualofs
0 senses6759405 Communication

6759410 Operators Education Eloauses

6759412 Un\10lm8
6759415 Mvaing /Snuwplwnng
.s7s941s Operaloas Membush pa
6759430 Sales/Use ax Expense

wrav6759490 amauo
slsssoe Water - Main! Rapers

s1sas07 Water - Main Br
I r6759509 Water- Elem quill

1o4aoso Empwyees Ed xpames
-7045055 Office Education/ ram

71s400s Sewer - Maintenance Repairs

7'rs4001 Sewer Main Br
7754009 Sewer Electric Equipment

Flepalr
77/5070 Sewer Pam is

Ur-xfawuc: MJUNI Y ALJUUUN I  25 Hh(.$ONCILlATlON SCHEDULE

Grange Alloactiora
WAT ER

IF and Cost

Center
ocatinn and

Direct

247.00

(2.00)
4\ .00

38.00

85.00

137.33
1a.0o

5.00

413.00

1 .of
2800

57 .of
480.00
301 .of

97.00
64.00

447.00
6.00

10.00
291 .of

1 .00

sow

37.00
as.00

36.00
1oz.oo

4,147.00

85.00
154,00

B4.00
1.00

900.00

5a.00

27.00
264.00

2.00
62.00

a,asa.aa

r
Page 1
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MPH Anooun! Ho. Ind Hum can.. Aceuuntinla. mdhlnmn Tom. DIRECT

Call Clntsr
Aloanlarl UF Allocation

Misodaneosl E.v.pa|¢- a75.58m Wolfer Pnmlh
nrsansovv mr-on»¢H»i11Ew nm 2 4 9 2 .6 3 237 .00
srsaoos P\!\ Bub!l:llh'Bcl\ L Taps; 15.00

8759802 A.nlvea¢ Saw a 7 a .0 o

8758094 Pliuihg 6 Bhnprhh 349 .00

5159006 UPS L As Fruqnl 789 .00

8759007 Ptiuhg C\lIamll Snldr: 410.97 74a .00

8759006 Xin: t s z . a o

959010 Ruin al DH Emf El) 43.00

annum; u-mu»»nsp»  o rb  En ip lnya - 1 CLIO

8T591J18 Hi:snlinhQ 259.00

urrssma opmlu Om: ohm. Evqaonu 2 2 9 1 . 3 9 3.222.00 129 .00

union  Den nun Publfsubaublom 163.59 59.00 22 .08

8 7 5 9 0 8 0  M a k i  D [ In d  Ch u r n 4,431 .00

6759081 Huninanl I Swann Cost 2,259.72 s2a.oo 2 ,T r 9 .o o

STBBEBOOHSH offs Eyqilhls ass .of

s1as11a DUnn r.».,»»\..» 5 3 4 .0 0

svaaazoollh Elauulc 4 1 2 8 . 0 G

675918  Venn  Wal ! s o n s

sraouauolan  Gm 96 .00

8759185 Dpi has Tsiaphonul 1 G2\.21 2 ,590 .00

8759135 G<pulnlwn Tnhuphnnu Lang
D i n a r : rm
l?B914D.Alalm ay. Pham E.l.p»r1» 942.26

675918) Oleo Fan MaUl! Pham! Lhl
s rsaz loomnza  Cind i  swan . 7 4 2 0 a

8753220 l.ondll:4pi1g Muniz; 8
Snavolvww 343.00

IR lmav llavtsozzc Dub 3 5 3 .0 0
. I873928) Rqpni DTI Mash & Hr 3 3 0 .8 0

svsaaon ohm era" Ma-nl 9 4 5 .0 0

875989 Mullhclalli\» - Conrqsartg : mo
szsama Pal-hm DPKUIH
r.rna4na CnmnmioaUon Ev¢l**'1 3 7 5 6 3 . 0 0

5159410 Dpuatnu eam.u»» Expira- s u m o 1 0 0 8 . 0 0

Ursnuz lJnilou11» 475.52 2,9:1a.00 1 8 s 4 . 0 0

a75sus Mammy mnawpbwiw 5.93.34 142.00
3759418 Cpu ion l4,mg,4¢\i91 421.25 97s .00 4 2 4 .0 0
6759130 Sehll¢Lbl To Eqllvnl 5 .00

8750818 Bd\ql F l lwvil  WWSW1
u7'59600Wnlor-Hai1IRupoilI 8,oz2.11
s wa m? Wow - 1-adn Bruin 5,213.25
srsvsoo w ll v El-lo Equips Rut z m z a a
vuwusn E"vl~1~°~ Ea Evovvvl z o o

vuaeuoo Dflno Euuu1o»\lTlnh En 5 3 9 .0 0

7754800 Burl » Maiatununl Rn81
7T15w07 Bani Main Buds:

775408 Saws' Ekunub Equipmonl Ropak
vnaoro  Sour  Pmnlh
rrswru Mus li=1ll»u\1 Eva 1 4 1 1 . 8 0 252 .00

vvsaaun bud. Sum Cl\alq\ 2,437. of

mxzsn Lou F 19.09

7755590 DI- man Chnnvul 5 7 0 .0 0

7'r5u4lO 5-an ow Maki Eapumu

M T A L a 2 , 4 0 1 . u 91211.00 64 ,565 .00

I

1

i
I l

9

l
1
s1

I
rnuuuu'u\Jn\  r  .  Auuuun | s HELIONCXUATION SCHEDULE

E

PASCD Al ln c a l lu n s
W A T E R

I

1
I

E
I
1

i .

:

UF sad CMI
Cll\'llf Alocadms

M d Dirac!

2.729.s3
15.08

37a.00
349.041
T89.00

1,153.37
152.00

4a.oo

1 o.o0
259.09

6.545.a9

244.50
4,431 go
5_186.72

a s : .o Q
594.00

4,125.06
8G.00
96.00

4,311 .21

7.90
982.26

742.60

343.00
363.08
: z o n e
s4a.oo

3.00

31_asa.oa

1 , 3 3 1 0 0
3,558.82
5,775 34
1 .5 2 1 2 5

5  00

1

5.08241 .
5,213.25
2,052.15

2.00
539.00l

1

1,ss:a.0a
2 ,4s r .oo

19.00
570.09

108,180.11

E l

l

I

4

l

1

1
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MFR A-canuntH .and Hume BH.. Anenunl Ha. Md Hmm TOTAL DIRECT
Cell Cantor
An»e1¢1-1n up U-iuzniion

T15 Mhanhnnu- Enpuman B7EII$0TDW ll P :min
U?5.5D9DW ha Oliy Hnhl Enpawso N/ A
8759001 Pull Subsunp lions 1. Tops; 6 .00
B759DD2 Anew srhg Saw 144.00
8759004 PshUng 1. Bhaaprksh 133.00
srasooe up A AJ: Fnlqh l SGCL OF

BTSDDUY Primliu) Cunlomaa Scan-ia 283.00
BY5DD08 Xiful $2.00
81nloxoR~im al onEnvv Et 15.00

5759014 M mbonrin Dll'\r=l EnqNuya- 4 .oo
ems om a Ha o|1"|11iW 59 .00

urstaoaa Op! ion Dlhaf Olh.a Exporue 1 228.ClCI 49.00

67.58019 Dpnnru-In Pxhll Blbiubi nm 22 .00 8 0 0
B?alnGo Mairl » D fund Clsargas A 1 ,saa.0o
urssnaa l-hnln6na I SUn! Donn 4s .oo 1 ,os9.oo
zrrasuau Omar Dlfca Expat 3 4 1 0 0
s r n a n o o l r b  T d a p h o n i 226.04
uraa12ool1b» Ei61sii: 1 5 7 2 . 8 0
wanna Olly w ll 23.00
BI'5910D Dion D- :37.acl

aarsnaa ondnnn TH - nhonn 1,o*zs.oo

6759198 Operation T-phnnun Long Dhlannn :mo
575911D Mun 99' Pham: Expuun

675818 Dftbn Fan Munch-ian P1\on¢ Lho
araazao Dl'li:l Dioaninq Sorsmo 2sa.oo

lrrsnzzn \-Md-°°p*w Muwisg I. Bnoupiu-rq 1 3 \ . 6 0
878980 Clarba'gl Fisrnnvul 1 3 8 0 0
svanabu Ropoi on mom a Hoathg \2S.00
H 8 9 8 0  g o *  C l i n e  u me 3 5 8 0 9
6759300 Munblihbl - Cntnuany 1.80
ms4oz Pan-l ima Dao to
a1e.a4us ConvnunlnnUon Equus- 14,350.00

87'511lDD9ll hr! £¢.¢1:ilm Expan- 363 .00
5759412 Ulilorrrl 777.DO 5 1 6 0 0

54 .00
8759419 D91 Br! Humblluhbl 3 7 2 .0 0 11.90
675990 Snlandbl Tal Ezauun 2 .0¢
s759-w0 G-ubqv Romvvd W'lr¢'Swr
5759590 Wall I Mail! Rlph*l
sraaaov Way! u M a y BJ - k s

7 o lu n o Emu \v y  » e 9 E>¢ » v - . . 1.00
704a::ns Oil bl Enunauun I Trap E141 205.00

7754808 8-at  -  Mnisl1n-nu Ropqh s.7o1 .34
wuwv Soar mm Bl sh 200 .00

rrswol Sewer  Elwub Equiv Oni Rlpai

7735070 Bows Pnrnib
T ' l 5 s 1 7 o m ma ma  1 , 4 9 4 5 3 7 .0 0 96.00
Mann: Bunn sow usurp 929 .00
r r 5 8 m  L M F U I T.GG
TTSEBID DM- WIB Gm-al 217.00
7 7 l ! B l l 0 S - u r  o u r  M U I I W D 2 ,978 .10
T D T A L a,sT7.u :l,41s.04:| 21,501.00

r 'A:.»L.»LJ 1.uuI~l | v - Auuuum | at rat:ULJNLNLLA 1 IL>N b$LJHtUULE
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Cmdr AHualH»n
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5.00
144.00
1s3 .00
300 .90
283.00

62.00
m m

4.oo
99 .00

1 2 7 7 . 0 0

3 0 .0 0
1 5 8 5 0 0
1.105.00

341.00
2 2 5 0 0

1,572.00
23 .00
37 .00

1 . 0 2 5 9 0

3 .00

2aa .oo

131 .of
138.00
126.00
380 .60

T m

14_3500D

aa3.oo
1 2 9 3 . 0 0

54.oo
5 3 1 0 0

2.00
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205.09

0,701 .34
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a n o n
9 2 9 0 0
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211 .00
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MFR Account Na. and Name G/L Account No. and Name
TOTAL

DIRECT
Cost Canter
Allocation

U\F
Alluca\\on

S75 Miscellaneous Expense
6755090 Water . Other Main! Expense 73.21 26.00
5759901 Pubs Subscriplicns & Tapes 2.00
6759002 Answering SeN 55.00
5759004 Printing & Blueprints 51.00
s759oc>e UPS & Air Frsigh\ 11500
5759007 Printing Customer Service 194.88 10B_00
6759008 Xerox 24.00
675901 o Ram d off Emf Exp 6.00

6759014 Memberships Wim Employees 1.0o
575901 s Microfilming 38.00

675901 a Operators Other Office Expense 214.50 489.00 19.o0

a75s019 Operaluls Pub! / Subscriptions 9.00 3.00
8759080 Main! - Deisrrad Charges 645.00
6759081 Hurricane / s\cnT1a Cost i7,00 404.00
6759090 Qthef oniae Expense 130,00
675911 o Mlm Telephone Bs.o0
6759120 OfiimEledrfc 600.00
6759125 Oflia Weer 900
6759130 Office Gas 14.00
6759135 Operations Telephones 351.00
5759136 OperationsTelephones Long
Oialanoe 1 .of
6759140 Alarm Sys Phone Expense

e759150 Oflice Fa>4 Machine Phone Lina
6759210 Ofilos CisaningService 108.00
e75s&o Landscaping Mowing 8
Snowplow 50.00
8759230 Garbage Removal 53.00
6759260 Fiepaif OH Math & Healing 4a.oo
5758290 OtherOifkae Mains 137,00
6759330 Memberships . Company

6759402 Pan~timeOpefalcxs

6759405 Communication Expenses 5,479.00

6759410 Operators Education Expenses 146,00
6759412 Unifowns 297.00 197.00
8759415 Mowing /Snowplowing 2,599.99 21,00
6759416 Operators Memberships 15,55 142,00 52.00
6759430 SalesAJse Tax Expense 1 .DD
6759490 Garbage Remed W1r/Swr

6759506 Waler Mains Repairs 1 ,s9a.9s
5759507 Waler . Main Breale 318.96
s7ss5os Water Elem Equip! Repair

7o4aoso Emplayaes Ed Expanse

704a055 Wim Education /Train Exp 78.00

7754006 Sewer- Maintenance Repairs
7754007 Sawer Man Breaks

Trs4oos Sewer Eleraric Equipment
Repair

7755070 Sewer Permits

7758370 Meals a. Related Exp 205.00 37.00
7755386 Bank Sam Charge 355.00
7758381 Loc Fee a.0o
7*/saaso Other Misc General a:-1.00
7758490 SewerOther MainsExpense
TOTAL 5,120.02 1,332.09 9,893.00
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MFR Account No. and Name G/L Account No. and Name TOTAL 2005
Cos! Center

Nlccaticn UIF Allocation
675 Miscellaneous Expenses s7s5070 Water Permit 400.00

6755090 Water - Other Man\ Expense 15,149.16 2,c>46.00
6759001 Pull Subscriptions & Tapes 29.00 14.00
5759002 Answarlng Serv 340.00
6759004 Printing & Blueprints 314,00
5759006 ups & Air Freight 708.00
5759907 Printing Customer Service 441.38 567.00
6759008 Xerox 145.00
5759010 ReiM of off Emf Exp aa.oo

5759014 Memberships OfficeEmployers 9.00
S75901B Micmtilming 2a2.00

6759915 Operators OtherOfice Expense 759.61 3,314.00 11e5.00

6759019 Operators Publ I Subscriptions 451.00 2o.0o
s'7s.=aosoMini - Deferred Charges 3,979.00
6759081 Hurrlcana / Storms Cost 282.30 2,495.00
svssoso Other Ofica Expense 804.00
6759110 Office Telephone 533.00
6759128 Ofhcs E\ac1n'c 3,705.00
5759125 Once Water 54.00
6759130 Office Gas 86.00
$759135 OperationsTelephones 2,415.00
s7ss1as Operations Telephones Long
Distance 6.00
6759140 Alarm Sys Phone Expense 4,584.56

6759150 Ofica Fax Machine PhoneLine
5759210 Ol5ca Cleaning Service 666.00
5759220 Landscaping Mowing &
Snowplowing 308,00
5759250 Garbage Removal 326.00
6759260 Repair OH Mach & Hauling 296.00
6759290 Other Ofice Mains a4a.oo
5759880 Memberships - Company 8.00
6759402 Part-time Operators
5759405 Comunicaliun Expenses 581 .00 33,819.00

8759419 Operators Education Expenses 704.00
5759412 Uniforms 144.00 t,216.00
5759415 Mowing /Snowplowing 22,805.00
5759416 OperatorsMemberships 315.00 a8o.oo
s7s94ao Sales/Usa Tax Expense 5.00
5759499 Garbage RemovalWit/Sv/r
5759566 Water Mai fl Rspalrs 7,110.99
5759507 Waler . Man Breaks 2,134.72
6759509 Waler Else Equips Repair 1,459.60
704a050 Employees Ed Expenses 1,00
704a0s5 Ofice Education /TrainExp 484.D0

7754005 Sewer - Maintenance Repairs

7754007 Sewer Male Breaks

7754009 Sewer Electric Equipment Repair
7755079 Sawed Pesmib
775a370Meals & FlelawdExp 227.00
7755380 Bank Serv Charge 2,188.00
7758881 Loc Fee 17.00
'nsaaso Other Misc Genera! 512.00
7758490 Sewer Other Mains Expense
TOTAL 555977.42 7,5a2.00 577978.00

SEMVNOLE COUNTY - ACCOUNTS RECONCILIATION SCHEDULE

SEMINOLE Allocations

TOTAL wATEr

400.00
17. 1 as. to

(15.08)
340.00
314.00
708.00

1,108.88
145.00
38.00

9.00
232.00

4,189.61

477.00
3,979.00
2,777.30

804.00
533.00

a_705.00
54.00
86.00

2_41e.00

G.OO
4534.66

566.00

308.00
a2s.oo
296.00
548.00

3.00

34,400.00

704.00
1,350.00

22,805.00
695.00

5.00

7,110.99
2,134,72
1,459.60

1.00
484.00

227.00
2,18a.00

17.00
512.00

120,587.42

r
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MFR Account No. and Name G/L Account No, and Name
TOTAL Dlrectky

BoQk8d
Casi Denier
Aliocatlon UIF Allocation

S75 Miscellaneous Expenses 6755070 W Alex Permits

6755u90 Water - Other Mains Expense

6759001 Pull Subscriptions & Tapes 15.00 7.00
5759002 Answering Serv 181.00
6759004 Piinling& Bluapfims 1 fs7.0o
5759006 UPS & Air Freight 375.00
8759007 Printing customer Service 355.00
6759008 Xerox 7a.0o
6759010 Ream al Off Emf Exp 2o.oo

6759014 Memberships Office Employees 5.00
6759016 Microfilming r

124.00

s7s9o1a operators Other Office Expense 1 ,759.D0 82.00

S759019 Operalors Pubs / Subscriptions 244.00 11.00
6759080 Mains - Deferred Charges 2,12a.00
5759081 Hurricane I Slorms Cos! 1,332,00
6759090 Other Office Fxpense 429.00
675911 o ofica Telephone 285.00
6759120 Office Electric 1,977.00
5759125 Office Walal 29.00
6759130 Office Gas 46.00
6755135 Operations Telephones 1289.00
6759186 Operations Telephones Long
.Dlslance a.oo
6759140 Alarm Sys Phone Expense

6759150 Office Fax Machine Phone Line

6759210 Ohiea Cleaning Service a5s.oo
6759220 Landscaping Mowing &
Snowplowing 155.00
6159280 Garbage Removal 174.00
6759250 Repair Off Mach & Heating 158.00
6759290 OtherOffice Mains 455,00
svssaao Memberships Company 1.00
8759402 pan-imaGperaxors

6759405 Comunlcation Expenses 310.00 18,048.00

6759410 Operators Education Expenses 375.00
6759412 Uniforms 77,00 549.00

6759416 Operator: Memberships 188.00 203.00
6759480 Sales/UseTax Expense 8.00
6759499GarbageRemovalWar/swr

6759506 Wales - Marl Repairs

6759507 Water- Man Breaks

704a050 Employees Ed Expenses 1.00
7048055 Office Education / Train Exp 258.00

775400s Sewer - Maintenance Repairs 975.15
7754007 Sewer Main Breaks 475.00

7754009 Sewer Electric Equipment Repair

77s5c70 Sewer Permits

7758870 Meals & Related Exp 121.00
7758380Bank ServCharge 1,158.00
T/saaa1 Loc Fee

9.00
Tlsaaso Over Misc General

278.00
7758490 Sewer Other Mal fl Expense 1 ,03B.77 as4.0o
TOTAL 2,489.92 31292.00 30,942.00
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92/15/2987 11: 48

_l\t1~§G5lY_,

Department of
E n v i r o n m e n t a l  P r o t e c t i o n

¢L -: * * .L1 1 i  . "
1.1 Ur

In :
4, _

n .

J

8
9 -~ .L ,
* * m '*\--**~r**2=-°>`8-:'~=:~-:-';~~1*-

jeb Bush
Goverrwr

FLORI ! , ; , - -
~4\, »r

Southwest District
13051 North Telecom Parkway
Temple Tenace, FL 3363741926

Telephone: 813-632-7600

Colleen m.5C==¢ma
Sect-edary

M3};.*24) 2006

*

Mr. Richard W. Ritz, Regional Manager
Utilities, Inc. otPlorida
200 Wcathcmsield Avenue
Altamonte Springs, FL 32714

q

Summertnze Long Form Consent Order
PWS-ID No. 651 -1423
Pasch County
OGC File No. 06-1040-51-PW

Dear Mr. Rely:

Enc losed p lease End the pm w s e cQQ ; _Q rder  regard ing  the above- ref erenc ed f ac i l i t y.  P léas c
review, sign, and retruirl itfvithin. fiiieen (15).days from receipt of this letter, if in agreement..

Upon return, the Distrirn Director will execute the Consent Order, and a find copy will be sent to
you.

If you have any questions, please contact Ed Watson, of the District CompliancefEnforcex1ient
Drinldng Water Section, at (813) 632-7600, extension 319.

Sincerely,

<
" 7

Craig McArthur
Environmental Manager
Drinking Water Section

C M/uw/dM:

Enclosure

I

I

»'nnte¢ on rec/cicd paper.

I

FEB-16-'2987 11:56

Re:

4878696951 972
!

p . @ 4
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\  Q
.11 .
t l * . l  .

BEFORE THE STATE OF FLORIDA
DEPARTMENT OP ENVIRONMENTAL PROTECTION

STATE OF FLORIDA DEPARTMENT .
OF ENVIRONMENTAL PRGTECTION,

IN THE OFFICE OF TH]8
SOUTHWEST DISTRICT

" 4

H Complainant, OGC FILE NO. 06-l.040_51-PW

1

vs.

Utilities, Inc. of Florida

Respondent.

)
)
)
)
D
)
)
)
)
)
w

CONSENT ORDER

This Consent Order is entered into between the State of Florida Department of

e
Environmental Protection ("Department") and Utile ties,Inc. of Florida ("Respondent") ro reach

settlement of certain matters at issue between the Department and Respondent.

The Department finds and the Respondent admits the following:
1

rt 1. The Dcpanment is the administrative agency of the State of Florida having the

power and duty to administer and enforce the provisions of the Florida Safe Drinking Water Act,

Sections 403.850 gt egg., Florida Statutes,and the mies promulgated thereunder,Title 62, Florida

AdministrativeCode. The Department hasjurisdictionover the matters addressed in this

Consent Order.

Respondent is apersonwithin the meaning of Section 403.852(5), Florida

5i3tl1I€S.
\
I

1 Respondent is the owner and operator of a community water system, PWS#

l

l

1

L
l

.6511423, located in Pasco County .Florida which, serves the Summenree Water Plant ("system").

3 The Dcpanrncnr finds that Respondent is in violation of Rule 62-550.310(.'5).

orida Administrative Code ("̀ Fla. Admin. Code"). which establishes loc maximum contaminant

GC File No. 06- 1040-51-PW
age I of I I r

J r 4

I I E'  1

1
l
p.@4

1

28 '7 11:565

4.

3.

2.

4876696961 97x p.@5



92/16/2997 11:46 4@78596351 UTILITIES INC UF FL PAGE 67/18

completion otlconstruction, along with all required supporting documentation. Respondent shall

receive written Department clearance prior to placing the system modifications into service.

Respondent shall continue to sample quarterly for TIIHMs and HAA5s in

accordance with Rule 62-550.5 I 4(2}, Fla Admin. Code. Results shall be submitted to the

Dcpanmcnt within ten (10) days Following the month in which the sarpples wen taken or within.

10 days following Respondent's receipt of the results, whichever is sooner, Additionally,

quarterly reports shall be submitted to the Department in accordance with Rule 62-550.821(12),

Fla Admin. Code.

In the event that the modiiicadons approved by the Department pursuant to

Y

paragraphs 5; and Sb. are determined to be inadequate to resolve the MCL vio1ation(s), the

Department will notify the Respondent 'm writing. Within 30 dazes of receipt of written

notification 5'Dm 'the Department that the results of the quarterly sampling indicate that the

system modifications have not resolved ;he violation(s), Respondent shall submit another

proposal to address the MCL violalion(s). Respondent shall provide all information requested in

any Res issued by Khe Depaxunent within 15 days of receipt of each request. Within 60 days of

the date 8-1e Department receives the application pursuant to this paragraph, Respondent shall

provide all information necessary to complete the application.

f_ Rcspondem shall continue to issue public notice ngzardimg the MCL

violation(s) every 90 days in accordance with Rule 62-560.410(1). Fla. Admin. Code, until the

Department determines :hat the system is in compliance with all MCLs. Rvsspondcnt shall

submit certification of Llclivcry of public nuticc. using DEP Form 62-555.=)C0(22), to the

Departrncn: within :¢n days of issuing eachpublic notice.

t

OGC File No. C6-W40-51-?W'
Page 3 of I I

r

FEB-16-29 7 11:575

e.

d.

4876596961 97x p.va'r
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6. Within 15 days of the effective date of :his Consent Order, Respondent shall pay the

Department S500 in settlement of the matters addressed in this Consent Order. This amount

includes S500 for costs and expenses incurregl by the Department during the investigation of this

matter and the preparation and tracking of this Consent Order. Payment shall be made by

cashier.'s check or money order. The instrument shall be made payable to the "Depanmcnt of

Environmental Protection" and shall include thereon the OGC number assigned to this Consent

Order and the notation "Ecosystem Management and Restoration Trust Fund."

Respondent agrees to pay the Department stipulated penalties in the amount of

$100 per day for each and every day Respondent fails to timely comply with any of the

requirements of paragraph 5 of this Consent Order. A separate stipulated penalty shall be

assessed for each violation of this Consent Order. Within 30 days of wdtten demand from the

Department, Respondent shall make payment of the appropriate stipulated penalties to the

"Department of Environmental Protection" by cashier's check or money order and shall include

the OGC number assigned to this Consent Order and the notation "Ecosystem Management and

Restoration Trust Fund." Payment shall be sent to the Department of Environmental Protection,

Southwest District Office:, 13051 N. Telecom Pkwy, Temple Terrace, FL 33637. The

Department may make demands for payment Ar any time after violations occur. Nothing in this

paragraph shall prevent the Department from filing suit to specifically enforce any of the terms

of this Consent Order. If the Department is required to file a lawsuit to recover stipulated

penalties under this paragraph, the Department will not be foreclosed from seeking civil penalties

for violations of this Consent Order in an amount greater than the stipulated penalties due under

this paragraph.

OGC .File No. 06- 1040-5 I-PW
Page 4 of l l r

FFR-1 s-Dmm? 1 1: SO

7.
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If any event. including administrative or judicial challenges by third parties

unrelated t<> :he Respondent, Qccurs which causes delay or the reasonable likelihood of delay, in

complying with the requirements ef this Consent Order, Respondent shall have [he burden of

proving the delay was or will be caused by circumstances beyond the reasonable control of the

Respondent and could not have been or cannot be overcome by Respondent's due diligence

Economic circumstances shall not be consideredcircumstances beyond the control of

Respondent, nor shall the failure of a contractor. subcontractor. malerialman or other agent

(collectively referred to as "contractor") to whom responsibility for performance is delegated to

meet contractually imposed deadlines be a cause beyond the control of Respondent, unless the

cause of the ¢:onrractor's late performance was also beyond the contra<:tor's control. Upon

occurrence of an event causing delay, or upon becoming aware of a potential for delay

Respondent shall notify the.Department orally within 24 hours or by the next working day and

shall, within seven calendar days of oral notification ro the Department, notify the Department in

writing of the anticipated length and cause of the delay, the measures taken or to be taken to

prevent or minimize the delay and the timetable by which Respondent intends to implement

these measures. If the parties can agree that the delay or anticipated delay has been or will be

caused by circumstances beyond the reasonable control of Respondent, the time for performance

hereunder shall be extended for a period equal to the agreed delay resulting from such

circumstances. Such agreement shall adopt all reasonable measures necessary to avoid or

minimize delay. Failure of Respondent to comply with the notice requirements of this Paragraph

in a timely manner shall constitute a waiver of Respondent's ht to request an extension of time

for compliance with the requirements of this Consent Order

OGC File No. 06-1040-51»-PW
Page 5 of 11
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Persons who are not parties to this Consent Order, but whose substantial imerbsis

are affected by this Consent Order. have a right, pursuant to Sections 120.569 and 120.57,

Florida Statutes, tO petition for an administrative hearing on it. The Petition must contain the

information set forth below and must be filed (received) at the Departments Office of General

Counsel. 3900 CQmm0nwealth Boulevard, MS #35, Tallahassee, Florida 32399~3000, within 21
1

days of receipt of this notice. A copy of the Petition must also be mailed at the time of filing to

the DisLnlct Office named above ac the address indicated. Failure to file a petition within the 21

days constitutes a waiver of any right Such person has to an administrative hearing pursuant to

Sections 120.569 and 12D.57, Florida Statutes.

10. The petition shall contain the following information:

The name, address, and telephone number of each petitioner; the

Depart*tment's Consent Order idemitication number and the county in which the subject matter or

activity is located;
I

b. A statement of how and When each petitioner received notice of the

Consent Order:

A statement of how each petitioner's substantial interests are affected by

the Consent Order

d A statement of the material facts disputed by petitioner, if any

A statement of facts which petitioner contends warrant reversal or

modification of the Consent Order

A statement of which rules or statutes petitioner contends rcquirt: reversal

or modification of the Consent Order

OGC File No. 06-1040-51-PW
Page 6 of l l
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U A statement of the relief sought by petitioner, stating precisely the action

petitioner wants the Department to take with respect to the Consent Order.

1.1. If a petition is filed, the administrative hearing process is designed to formulate

agency action. Accordingly, the Depanmenfs Final action may be different from the position

taken by it in this Notice. Persons whose substantial interests will be affected by any decision of

the Department with regard to the subject Consent Order have the right to petition to become a

party ro the proceeding. The petition must conform to the requirements specified above and be

filed (received) within 21 days of receipt of this notice in the Office of General Counsel at the

above address of the Department. Failure to petition within the allowed time frame constitutes a

waiver of any tight such person has to request a hearing under Sections 120.569 and 120.5'/`,

Florida Statutes, and to paNicipate as a party to this proceeding. Any subsequent intervention

will only be at the approval of the presiding officer uponmotion filed pursuant to Rule 28-

106.205, Florida Administrative Code.

12. A person whose substantial interests are affected by the Consent Order may file a

timely petition for an administrative healing under Sections 120.569 and 120.57,Florida

Statutes, or may choose to pursue mediation as an alterative remedy under Section 120.573,

Florida Statutes, before the deadline for filing a petition. Choosing mediation will not adversely

affect the right to a hearing if mediation does not insult in a.sett1ement_ The procedures for

pursuing mediation are set forth below.

13. Mediation may only take plncc if the Department and all the parties ro the

proceeding agree that mediation is appropriate. A person may pursue mediation by reaching a

mediation agreement with all parties to the proceeding (which include the Respondent, the

Depamnent. and any person who has filed a timely and sufficient petition for a hearing) and by

OGC File No. 06-1040-51-PW
Page 7 of ll
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sh(Jwing how the substantial interests of each mediating party are affected by the Consent Order.

The agreement must be filed in (received by) the Office of General Counsel of the Departmcm at

3900 Commonwealth Boulevard, MS #35, Tallahassee, Florida 32399-3000, within 10 days after

the deadline as set forth above for the filing of a petition.
H

14. The agreement to mediate must include the following:

The names, addresses, and telephone numbers of any persons who maya.

attend the mediation;

The name, address, and telephone number of the mediator selected by the

parties, or a provision for selecting a mediator within a specified time;

c. The agreed allocation of the costs and fees associated with the mediation,

d. The agreement of the parties on the confidentiality of discussions and

documents introduced during mediation,

e, The date, time, and place of the first mediation session; or .a deadline for

holding the first session, if no mediator has yet been chosen,

f. The name of each parity's representative who shall have authority to settle

or recommend settlement,

g. Either an explanation of how the substantial interests of each mediating

u4 party will be affected by the action or proposed action addressed in this notice of intent or a

statement clearly identifying the petition for hearing that each party has already filed, and

incorporating it by reference, and

h. The signatures of all parties or their authorized rcpt:senzatives. As

provided in Section 120.573, Florida Statutes, the timely agreement of all parties to mediate will

toll the time limitations imposedby Sections 120.569 and 120.57. Florida Statutes. for requesting

OGC File No. 06- 1040-5 l-pw
Page 8 of 1 l r
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and holding an administrative hearing. Unless otherwise agreed by the parties, the mediation

must be concluded within sixty days of the execution of the agreement. If mediation results in

settlement of the administrative dispute, thepepartmcnt must enter a final order incorporating

the agreement of the parties. Persons whose subsrantiai interests will be affected by such a

modified final decision of the Department have Hz right ro petition to; a hearing only in

accordance with the requirements for such petitions set forth above, and must therefore file their

petitions within 21 days of receipt of this notice. If mediation terminates without settlement of

the dispute, the Depanmem shall notify all parties in writing :her the administrative hearing

processes under Sections 120.569 and 12057, Florida Statutes, remain available for disposition

of the dispute, and the notice will specify the deadlines that then will apply for challenging the

agency action and electing remedies under those two statutes.

15. Entry of this Consent Order does not relieve Respondent at' the need to comply

with applicable federal, state or local laws, regulations or ordinances.

16. The terms and conditions set forth in this Consent Order may be enforced in a

court of competent jurisdiction Pursuant to Sections 120.69 and403.121, Florida Statutes.

Failure to comply with the terms of this Consent Order shall constitute a violation ofSection

403.859, Florida Statutes.

17. Respondent is fully aware that a violation of the terms of this Consent Order may

subject Respondent to judicial imposition of damages, avi] penalties up to $5,000.00 per day per

violation, and criminal penalties, except as limited by the provisions of this Consent Order.

18. Respondent shall allow all authorized representatives of the Department access to

the facility at reasonable times for the purpose of determining compliance with the terms of this

Consent Order and the rules and statutes of the Department.

OGC File No. 064040-51-PW
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19. All submittals and payments required by this Consent Order to be submitted to the

Department shall be sent to :he Florida Department of EnvirOnmental Protection. Southwest

District Offlcc, 13051 N. Telecom Parkway,.Temple Terrace, FL 33637.

The Department, for and in consideration of the complete and timely performance

by Respondent of the obligations agreed Lo in this Consent Order, hereby waives its right to seek

judicial imposition of damages or civil penalties for alleged violations addressed in this Consent

Order.

21. Respondent acknowledges and waives its right to an administrative hearing

pursuant to Sections 120.569 and 120.57, Florida Statutes. on the terms of this Consent Ondcr.

Respondent acknowledges its right to appeal the terms of this Consent Order pursuant to Section

12068, Florida Statutes, and waives that right upon signing this Consent Order.

22. No moditicadons of the terms of this Consent Order shall be effective until

reduced to writing and executed by both Respondent and the Department.

23. In the event of a sale or conveyance of the facility or of the property upon which

the facility is located, if all of the requirements of this Consent Order have not been fully

satisfied, Respondent shall, at least 30 days prior to the sale or conveyance of the property or

facility, (1) notify the Department of such sale or conveyance, (2) provide the name and address

of the purchaser, or operator, or person(s) in control of the facility, and (3) provide a copy of this

Consent Order with all attachments lo the new owner. The sale or conveyance of the facility, or

the property upon which the facility is located shall not relieve the Respondent of the obligations

imposed in this Consent Order.

24_ This Consent Order is a Settlement of the Depanmenfs civil and administrative

authority arising under Florida law to resolve the matters addressed herein. This Consent Ord¢r

OGC File No. U6-1040-5 l-pw
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is not a settlement of any criminal liabilities, which may arise under Florida law. nor is ix a

settlement of any violation. which may be prosecuted criminally or civilly under federal law.

25. This Consent Order is a final order of the Department pursuant to Section

120.52(7), Florida Statutes, and it is final and effective on the date tiled with the Clerk of the

Department unless a Petition for Administrative Hearing is filed in accordance with Chapter i20,

Florida Statutes. Upon the timely filing of a petition this Consent Order will not be effective

until further order of the Department.

4 ,
Date

e c ¢~ P4%#4
Title rm 6/4441 D//I €<w'¢'@

FOR TEE RESPONDENT

DONE AND ORDERED this 9 4 ° day of Sum L ,2006,in

P\\\uu»$\f=Sa¢;§1J8da.

mcousuue TAPPM
IUTIIV nu: . STAT! or umm
COMMISSIONs DD-197715

B<P1RES 12/7/2009
Douro 'raw 1-mU-*4OyARv\

STATE OF FLORIDA DEPARTMENT
OF Envmonmz8nrA1. PROTECTION

Deborah Getzoff
District Director
Southwest District

Filed, on this date, pursuant to Section 120.52, F.S., with the designated Department Clerk,
receipt of which is hereby acknowledged.

Clerk .Date

ac: Lea Crandall, Agency Clerk

OGC File No. 06-1040-51-PW
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,8§>lU$GT°lU0.y Department of Hue: 9
4
'S FLORIUA Environmental Protection

Jeb Bush
Gave:-nor

southwest District
13051 north Telecom Parkway
Temple Terrace, FL 33637-D925

Telephone: 813-632-7600

Colleen M.Castle
Secret;

Math 20. 2006

Mr. Patrick Flynn
Utilities ]_no_ of Florida
200 Weathersfxeld Avenue
Altamonte Spdnar-=» FL 32714

Waming ]'_,Etta' No. WN06-014-PWS-51-SWD
Maximum Contaminant Level Exceeded - Disinfection Byproducts
Summer Tree
pos-ID No. 651-1423
Pasch County

Dear Mr. Flynn

The purposeof this letter is to advise you of possibleviolations of law for which you may be responsible
and to'seek .your cooperation in x=so1v'mg.tbe matter-. A review of yourDrinking Water system records
indicates that avibldtion of FloridaStatutes andRulesmay exist at the a5ove-mimialnoéd facility

Our :seconds indicate that the Maximum Contaminant Level for Total Trihalonucsthanes (ITHM) and
Haloacetic Acids(Five)(HAA5) has been exceeded after fourquarters of moniton'1-ig in 2005

Ruin 62-550.3]0(3), Florida Administrative Code, establishes the Maximum Contau-fmant Level for
TFHZM at 0.080 mg»'LandHAA5 at 0.060 mg/L

You are requested to contact Peter Screnock at {8l3) 632-7600, extension 318, within fiiieen (15) days of
receipt of this Warning Letter fa arrange a meeting to discuss this Matter. 'Hue Department is interested in
reviewing any facts you may have that willassist in determining whether any violationshave occurred
You may bring anyonewith You to the meeting that you feel couldhelp resolve this matter

Please.be advised that this Warning Letter is part of an agenqf investigation, preliminary to agency
action, in accozdénce with Section I20.57(4), Florida Statutes. We look forward ro your cooperation in
completing the iNvestigation and resolution of this matter

Sincerelyyours,

; Q

l
i debodah A/Getzoif

District Eirector
Southwest District

Q

DAG/ps/dm

More Protection. Less Process

Prinncd on rcqmkd papen

FEB-16.2887 11 ;59

Re!
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UTlLlTiES, INC. OF FLORIDA
ESTIMATE OF INFILTRATION FLows - 2005
Based on Infiltration Specification Allowance of 500 gpd/inch-dia./mile
Water Pollution Control Federation Manual of Practice - No. FD-5

Paco County - Summertree System

A. Infiltration allowance, excluding service laterals

Allowance @ 500
gpd/inch-dia./mile

god gay

4

Main die.
inches feet

4
6
8

10

Main length
miles

372
3,825
30585
2,677

Total 37,459
Inflow @ 100/o of water sold
Total allowable l8¢l

0.070
0.724
5.793
0.507
7.095

141
2,173

23,170
2,535

28,020 10,227,189
2,854,600

13.081 ,789

B. Actual inflow gt Infiltration (l&I)

Wastewater treated 32,835,000

Gallons billed to WW Customers
Residential (see note) 27,761 ,000
General Service 785,000
Estimated flows returned 28,546,000

96%
96%

26,650,560
753,600

27,404,160

Note: Residential gallons are all water gallons used by wastewater customers.
Irrigation is separately metered and already removed from residential flows,
therefore assume all flows returned at 96%.

Estimated l8<I (treated less returned)
Actual less allowable
Excess, if any
Excess as percent of wastewater treated

5,430,840
~7,650,949

0
0.00%

4





SECOND REVISED SHEET no. 24.0
CANCELS FIRST REVISED SHEET NO. 24.0

& SECOND REVISED SHEET NO. 24.1

UTILITIES, INC. OF FLORIDA
WATER TARIFF - ALL COUNTIES

.MISCFII,Y.ANE()l3s SERWCF, CHARGES

'4

The company may charge the following miscellaneous service charges in accordance with the terms
also stated herein. Lfboth water and wastewater services are provided. only a single charge is
appropriate unless circumstances beyond the control of the company requires multiple actions.

xn]T1Ar, CONNE » WN - This charge would be levied for service lruliaUon at a location where
service did not ads previous}y.

NORMAL RECONNF , ON - This charge would be levied for transfer of service to a new
customer account at a previously served location or reconnection of service subsequent to a
customer requested disconnection.

VIOIATIQN REQQNNECHQN - This charge would be lawed prior to recommectton of an existing
customer after disconnection of service for cause according to Rule 25-30.320(2). Florida
Administrative Code, including a delinquency in bil l  payment.

PREMIS 8S VISIT CHARGE (IN 415:11 OF 1>1scolvnE;<Tr1on1 This charge would be levied when
a service representative visits a premises for the purpose of discontinuing service for
nonpayment of a due and collectible bill and does not discontinue service because the customer
pays the service representative or otherwise makes satisfactory arrangements to pay the bill.

S¢ber1q1f~ Ni' Nllsnellaneolms SqWrte Charvvs

Initial Connection

Normal Reconnecllon

Violation Reconnection

Premises Visit [in lieu of disconnection)

$ 15.oo

$ 15.00

$ 15.00

$ 10.00

EFFECTWE DATE

E OF FILING

Patrick J. Q'Bx1en
Vice President. Finance
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ORIGINAL SHEET NO. 21 .0
REVISED ADDITIQN

UTILITIES.  INC. OF FLORIDA
W ASTEW ATER TARIFF .  ALL coUn ' rnzs

M1SQELL~NEQUS SERVICE CHARGES

The company may charge the fol lowing miscel laneous service charges in accordance wi th the terms
also stated herein.  I f  both water and wastewater services are crowded_ only a single charge is
appropriate unless ci rcumstances beyond the cont rol  of  the company requi res mul t ip le ac Ltons.

INITIAT. CONNFTfTTTIF)N - This charge would be levied for service in i t iat ion at  a locat ion where
semcc d id  not  ends prewously .

N O R M A L R t = r , o1w w vnon - This charge would be levied for Lransfer of  sewlce to a new
customer account  at  a previously served locat ion or reconnect ion of  service subsequent  to a
customer requested disconnect ion.

VFFNATION RE(TONNF3(TllI9N - Th is  charge would  be lewd pr ior  t o  reconnect ion o f  an cast ing
customer af ter disconnect ion of  service for cause according to Rule 25-30.320 (2).  Florida
Admin i s t ra t i ve  Code.  i nc lud ing a  de l i nquency i n  b i l l  payment .

PREMISES VISIT CHARGE HN LIEU QF DISCONNECTIQNI - This charge would be levied when
a service representat ive Wai ts a premises for the purpose of  discont inuing service for
nonpayment  of  a due and col lect ible bi l l  and does not  discont inue service because the customer
pays the service representat ive or otherwise makes sat isfactory arrangements to pay the bal l .

Schedule Qr Mlsccl lancous 8crv1c<: Characs

Ini tial  Connection

Normal Reconnccl lon

Violation Reconnection

Premises V is i t  ( In l ieu of  disconnect ion)

$ 15.00

$ 15.00

$ Actual Cost (1)

$ 10.00

(1) Actual  Cost  Is equal  to Loc total  cost  incurred for services.

EFFECTIVE DATE ¢

'LYPE OF FILING - Miscel laneous Service Charges - Conform lo Model  TarUT

Palrirrk J- Q'BH(:n
Vice President ,  F inance

r
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Nr.1' >atf.sFAXt1on To: martin Friedman

index rate adjustments.
to a price index rate. adjustment effective July
rates and"'¢ha1:g€S=2Hr-6 set forth below.

The utility's rates and charges have been in effect since the
systems wage orlqmallv f'pr ti f1cated, ¢-:Adept tor periodic price

The current rates were approved pursuant
30, 1999. These

Positive
Acquisition Adjustment :.

In the absence of extraordinary circumstances, it has been
Commission practice that the.purchase of a utility at a premium or
discount shall not affect the rate base calculation. Because the
buyer has not requested an acquisition adjustment, and there are no
extraordinary circumstances regarding this purchase that would
justify an acquisition adjustment, no acquisition adjustment has
been included in the calculation of rate base. This decision is
consistent with previous Commissions decisions in this regard. See
Order No. PSC-98-l231-POF-WU, issued September 21, 1998, in Docket
no. 971670-WU; Order no. PSC-98-D514-FOF~SU, issued April 15, 1998,
in Docket No. 951008-SU; and Order No. PSC-98-0993-FOF-WS, issued
on July to, 1998, in Docket No. 971220-WS.

An acquisition adjustment results
differs from the rate base for transfer
adjustment result ing from the transfer
calculated as follows :

The rate base calculations are used solely to establish the
net book value at the time the property is transferred.
the calculations do not include the* normal ratemaking adjustments
of working capital calculations and used and useful adjustments .

Schedule No. 1, with adjustments set for Rh on Schedule No, 2. The
Wis-Bar water rate base i s shown on Schedule No. 3, with
adjustments set forth on Schedule No. 4. The Wis-Bar wastewater
rate base is shown pn Schedule No. 5, with adj ustments set forth on
Schedule No. 6. 1

ORDER NO |
DOCKET NO »
PAGE 6

\

Staff Calculated Rate Base

P u r c h a s e  P r i c e

Psc-0l-l 655-pAA-ws
000793-WS

* R.=4 f'pS avi! Charqns

1

1-\r̀ cr11 f <4 1'i on AHil1<rm¢nT

Few: Records Far Server

when the
purposes
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S279 5Q 6

$440,000

160.4194
l

p u r c h a s e  p r i c e
T h e  a c q u i s i t i o n
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NOT SatisllAXtion TD: Martin Friedman From: Records Fax Server 8.13-01 4140pm _p. B of 20

ORDER NO |
DOCKET NO »
PAGE 7

PSC-01-1655-PAA-*WS
000793-WS

Wis-Wav W=»t'pv° SvF:+'em
(Monthly Service Plates) w

Residential and General Service

R249 F`arti 1i1'v Sh 8rqp
I n c l u d e s  3 , 0 0 0  G a l l o n s

$ 15 .56

GaJ 1onaqe Charcp
Per 1,000 gallons

$ 1 I 89

Sunshine water Svslzem
(Monthly Service Rates)

Rpsidpn1*ia.1 and Genev-:H 9p~r'v im=~

Base Fanilitv Charm
Includes 5,000 Gallons

s 8 1 88

G=»'11¢'marrp (To=rqs=.
Per 1,000 gallons

S .43

wt <4-*Ra* W-=¢91'»=~w=;h=\v~ Sy9t¢=m
(Monthly Service Rates)

`Rm=¢:i,ri,qnti al

R=1=1p F ' a r 7 i 1 ' i 1 * V  C h a r i n

Flat rate s 10.98

M111 1--i -Re<¢i den#-.i al

Base 'F`a<1i 1 11-v Charm
Flat rate $ 7.32

2421113 TEST DEPQSIT
(Sunshine and Wis-:Barr Systems )

5 / 8 "  x  3 / 4 "  m e t e r
1 "  a n d  1  1 / 2 "  m e t e r
2 "  a n d  o v e r  m e t e r

S 20.00
$ 25.00

Actual Cost

Mi-snn1J annn11=; sir-vi ten r1b:~t-rgns
( A l l  S y s t e m s )

I
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I I I



.NET SatisEIAXtion To: Harbin Friedman From: Records Far Server 8-1]-01 4:40PM P- g of 20

ORDER NO »
DOCKET NO •
PAGE 8

PSC-01-1655;PAArWS
000793-WS

Water wast9wa%er
1:

$15.00
$15.00
$15.00

$15 | O0
1 $15 . OF
Actual Cost

Initial Connection
Normal Reconnection
Violation Reconnection
Premises visit (in lieu

of disconnection) $10.00 $10.00

Serr'v4 Ce Av?-15 T a*°>1̀  Ti *TV Charges

Water

Wis-Bar Connection (Tap-In) Charge
Sunshine Connection (Tap-In) Charge

$60.00
$65.00

wastewater:

Wis-Bar connection (Tap-In) Charge $150.00

\ fiustwer Derxzsit

None

Rule 25-9;044 (1) , Florida Administrative Code, requires the
new other of a utility to adopt and use :Ne Fates, classifications
and regulations of the former operating company unless authorized
to change by this Commission. Utilities, Inc. has not requested. to
change the rates and charges of the utility, and we see no reason
to change them at this time. Utilities, Inc 'shall continue to
charge the rates and charges approved in Barteltfs tariff until
authorized to change by this Commission iN a subsequent proceeding.
Utilities, Inc. has filed a revised tariff reflecting the change in
issuing officer due to the transfer. The tariff shall be effective
for service rendered or connections made on or after the stamped
approval date on the tariff sheets.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the
transfer of facilit ies from Bartels Enterprises, Inc., Post Office
Box 609, Tarpon Springs, Florida 34688-0609, to Utilities, Inc. of
Florida, 200. springs, Florida
32714, is hereby approved. transferred is
shown on AttaChment A of reference i s
incorporated herein. It is

Weathersfield Avenue, Altamonte
" The territory being

this Order, which by
fur thee

{





STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
On Its Own Motion

-VS.-

Dcckei No. 06-0360Apple Canyon Utility Company,
Cedar Bluff Utilities, Inc.,
Charmar Water Company,
Cherry Hill Water Company, and
Northern Hills Water and Sewer Company.

4

Citation for failure to comply with Commission
Order and with Commission rules.

)
)
)
)
)
)
)
)
)
)
)
)
)

NOTICE OF FILING

Please note that, on April 19, 2007, Albert D. Sturtevant caused to be filed on
behalf of Utilities, Inc. the Affidavit of Steven M. Lubertozzi, which certifies that
payment of the civil penalties required by the Final Order in this docket have been
made, with Elizabeth A. Rolando, Chief Clerk of the Illinois Commerce Commission,
via the e-Docket fling system.

Dated: April 19, 2007 Respectfully submitted,

UTILITIES, INC.

By: /s/ Albert D. Sturtevant

One of their attorneys

Christopher W. Flynn
Albert D. Sturtevant
JONES DAY
77 West Wicker Drive
Chicago, IL 60601-1692
Telephone: (312) 782-3939
Facsimile: (312) 782-8585
cwflynn@joneday.com
adsturtevant@jonesday.com

r

CHI- I584792v1



CERTIFICATE OF SERVICE

I, Albert D. Sturtevant, an attorney, certify that on April 19, 2007, I served a copy
of the foregoing Notice of Filing and Affidavit of Steven M. Lubertozzi, by electronic mail
to the individuals on the Service List below

/s/ Albert D. Sturtevant
Albert D. Sturtevanft

SERVICE LIST
Claudia Sainsot
Administrative Law Judge
Illinois Commerce Commission
160 N. Lasalle St.. Ste. C-800
Chicago, ll 60601
csainsot@icc.ilIinois.gov

Richard Favoriti
Office of General Cousel
Illinois Commerce Commission
160 n. LaSalle. Ste. C-800
Chicago, IL 60601-3104
rfavorit@icc.illinois.gov

Janis Von Qualen
Office of General Counsel
Illinois Commerce Commission
527 E. Capitol Ave
Springfield, lL 62701
jvonqual@icc.illinois.gov

Dianna Hath horn
Case Manager
Illinois Commerce Commission
527 E. Capitol Ave
Springfield, lL 62701
dhathhor@icc.illinois.gov

Raymond Pilapil
Manager, Water Department
Illinois Commerce Commission
527 E. Capitol Ave
Springfield, lL 62701
rpilapil@icc.illinois.go

cHI-1584792v1



STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
On Its Own Motion

Apple Canyon Utility Company
Cedar Bluff Utilities. Inc
Chamiar Water Company
Cherry Hill Water Company, and
Northern Hills Water and Sewer Company

) Docket No. 06-0360

Citation for failure to comply with Commission
Order and with Commission rules

AFFIDAVIT

Steven M. Lubertozzi, being first duly swam on oath, deposes and states as follows

I am presently employed as the Chief Regulatory Officer for Utilities Luc. and its
subsidiaries

2 I hereby certify and attest that, in accordance with the Final Order in the above
proceeding, Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charrnar Water
Company, Cherry Hill Water Company and Northern Hills Water and Sewer Company has each
paid the required fine in the amount of $l,000.00, for a total amount of $55000.00

The fines were paid by check payable to the Illinois Commerce Commission and
delivered to the Financial Information Section of the Commission's Administrative Services
Division as shown in the attached correspondence

This affidavit will be filed in the above docket, served upon the parties to that
docket, and a copy will be provided to the Manager of the Colnmission's Water Department

FURTHER AFFIANT SAYETH NOT

46/c/
Steve

SUBSCRIBED and SWORN to before
me this '17 day of April

744444 3.#4 ,4@;8»
Notary Public

CHI-l584356v 1



Utilities. Inc

April 13, 2007

VIA Federal Express

Financial Information Section of the Commission's Administrative Services
Illinois Commerce Commission
527 E. Capitol Avenue
Springfield, IL 62701

RE: Apple Canyon Utility Company, Cedar Bluff Utilities, Inc
Charamar Water Company, Cherry Hill Water Company, Northern Hills
Water and Sewer Company
Docket No. 06-0360
Citation for failure to comply

Dear Clerk

This letter is in response to the Illinois Commerce Commission's order dated
March 21, 2003, wherein the Commission ordered the above referenced utilities to pay a
fine in the amount of $1,000 for each company, for a total amount of $5,000

If you have any questions please do not hesitate to contact me

Sincerely

Steven M. Lubertozzi
Chief Regulatory Officer

2335 Sanders.Road I Northbrook, Illinois 60062-6196 847.498.6440 PHN-' 84?.498.s49a FAX www.uiwater.com





Docket No: 06-0360
Bench Date: 3/21/07
Deadline: N/A

M E M O R A N D U M

TO: The Commission
*I

FROM: Claudia E. Sainsot, Administrative Law Judge
1

DATE: March 1, 2007

SUBJECT: Illinois Commerce Commission
On its own Motion

..VS-

Apple Canyon Utility Co., Cedar Bluff Utilities, Inc., Charmer
Water Co., Cherry Hill Water Co., and Northern Hills Water and
Sewer Co.

Citation for failure to comply with a Commission Order and
with Commission rules.

RECOMMENDATION: Enter the attached order fining each of the Respondents
$1,000 for failure to file a Commission Order Commission
rules.

The five Respondents in this docket are all subsidiaries of Utilities, Inc. The final
Order in Docket 03-0398, a consolidated rate case filed by the five Respondents, was
entered on April 7, 2004. In that Order, the Commission required the Respondents to file a
Report establishing that they have Continuing Property Records, ("CPRs") which are
required by the Commission's accounting rules, on or before April 7, 2005. Continuing
property records is a method of accounting that tracks the history of individual assets. The
Respondents are required by the Commission's rules to maintain CPRs. (See, e.g.,83 III.
Adm. Code 615, Appendix).

On April 7, 2006, Commission Staff issued a Report, in which, it recommended
opening a citation docket, as, it did not appear that the five Respondents filed any Report
establishing that they had instituted continuing property records. Based on that Report, the
Commission commenced this docket on May 3, 2006. The Respondents subsequently
filed their CPR Report on July 13, 2006. It established that the Respondents had
continuing property records dating back to 2004, which does not reflect transactions that
occurred before 2004.

r
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At the hearing, Staff recommended fining each Respondent $l,000, for a total of
$5,000, pursuant to 220 ILCS 5/5-202. In Staff's view, imposing a fine is motto punish the
Respondents. Instead, Staff posits a nominal fine should be imposed to make it clear that
utilities must follow Commission rules and Commission orders. Also, there is no evidence
that any harm resulted to consumers from the Respondents' failure to maintain CPRs on a
timely basis. Rather, the harm in not having CPRs is an inability to establish entitlement to
certain rate increases. -,

*

The Respondents did not object to imposition of the fines in question. The
Respondents' testimony established that maintaining CPRs was~much more complicated
than expected, as, it required a new computer system and laborious efforts to track certain
transactions for entry into Continuous Property Records. Therefore, that testimony
established that the Respondents made a good faith ef fort to comply with the
Commission's final Order in docket 03-0398. The Respondents also are currently in the
process of inputting records that predate 2004 to make their continuing property records
complete. Also, UI subsidiaries have agreed not to request any future rate base additions
that are not supported by CPRs.

Thus, Staff is satisfied that the Respondents are now making a good-faith effort to
comply with the final Order in Docket 03-0398, as well as with the Commissions' rules
requiring CPRs. Accordingly, I recommend that the Commission issue the attached Order
fining each of the five Respondents $1 ,000.00.

CEs1jt

r
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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
On Its Own Motion

vs
Apple Canyon Utility Company, Cedar
Bluff Utilities. Inc.: Charmar Water
Company, Cherry Hill Water Company
Northern Hills Water and Sewer Company

06-0360

Citation for failure to comply with
Commission Order and with Commission
rules

ORDER
By the Commission

The Procedural History

On April 7, 2006, the Staff of the Financial Analysis Division ("Staff") of the Illinois
Commerce Commission ("Commission") issued a Staff Report regarding whether Apple
Canyon Utility Company; Cedar Bluff Utilities, Inc., Charmar Water Company, Cherry
Hill Water Company, and Northern Hills Water and Sewer Company (collectively "the
Companies") maintained continuing property records, as was required by the final Order
in docket 03-0398. All of these companies are subsidiaries of a holding company
Utilities, Inc. ("Ul"). In that Report, Staff recommended that the Commission initiate a
citation proceeding to determine whether the Companies complied with the
Commission's final Order in Docket No. 03-0398, as well as with 83 Ill. Adm. Code 605
and 83 ill. Adm. Code 615, and to determine what penalties should attach if any

The Commission then issued a Citation Order, dated May 3, 2006, requiring a
proceeding to commence to determine whether the Companies failed to maintain
continuing property records, as was required by that Order and Commission regulations
(83 Ill. Adm. Code 605.10, and 83 III. Adm. Code 615, Appendix A). The Citation Order
also required a determination as to whether penalties should be imposed pursuant to
Section 5-202 of the Public Utilities Act, if any. The Companies filed a Verified Answer
on June 12. 2006

Pursuant to proper legal notice, an evidentiary hearing was held in this matter
before a duly authorized Administrative Law Judge of the Commission on December 6
2006. Steven M. Lubertozzi, the Chief Regulatory Officer for Ul and its subsidiaries
testified on behalf of the Companies. Diana Hath horn, an accountant in the
Commission's Financial Analysis Division, testified on behalf of Commission Staff. At
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the conclusion of the hearing on December 6, 2006, the record was marked "Heard and
Taken

The Parties' Positions

Staff's Position

Ms. Hatrihorn testified that on April 7, 2004, the Commission entered a final
Order in 03-0398 approving a general increase in water and/orlsewer rates. (Staff Ex
1.0 at 2-3.) That Order attached several conditions to approval of the Companies
proposed rate increases, including

Cedar Bluff Utilities, inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company, and Northern Hills Water and
Sewer Company shall establish and maintain continuing property records
["CPRs"] in compliance with the Commission's rules, and must file a report
with the Manager of the Commission's Accounting Department as to the
successful implementation of the property record program within 12
months after the final order in this proceeding

(Order, docket No. 03-0398 at 26). The deadline specified for tiling this Report was
April 7, 2005. However, the Companies did not file a Report until July 13, 2006, well
over one year after the deadline. (ld. at 3.)

Ms, Hath horn explained that the CPR Report filed by the Companies on July 13
2006, establishes that the Companies now have CPRs that are updated for the years

However, the Companies confirmed in Staff data
request response DLH-2.01 that their database for continuing property records has not
yet been updated for the years before 2004. (Staff Ex. 1.0 at 3)

2004, 2005, and 2006 to date .

Ms. Hathhorn also testif ied as to the reason utilities are required to keep
continuing property records. Continuing property records show the history of individual
assets. According to the Uniform System of Accounts for Water Utilities, 83 III. Adm
Code 605, continuing property records are a system of preserving the original cost of
plant in a manner so that it is possible to identify, locate, and obtain the cost and age of
all used and useful property. Proof of the value of utility assets should be readily
available on the books of a regulated utility. This information is required when a
determination is made as to whether an investment is prudent and thus should be
capitalized. It also is required when quantifying capitalization. (ICC Staff Ex. 1.0 at3-4)
She stated that without continuing property records, the Companies violated 83 III. Adm
Code 615. (Id-)

Ms. Hathhorn stated that, in the past rate cases, UI subsidiaries have failed to
maintain continuing property records. This failure resulted in personnel at Ul
subsidiaries being unable to locate invoices to support rate base additions. Thus, in Ul
rate case previous to docket 03-0398, the Commission disallowed unsupported rate
base. (Staff Ex. 1.0 at 5). A continued failure to establish and maintain CPRs will result
in the same problem being repeated in the next rate case filed by a Ul subsidiary. (ld.)
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Ms. Hath horn explained that the Companies have made progress with their CPRs but,
they are not yet complete. (/d.) Therefore, she recommended that the Commission find
in this docket that the procedure that has been used in the past rate cases, to disallow
rate base additions that have no CPR evidentiary support, will be followed in future rate
cases. (ld.).

She also asserted testified that the"Commission has the authority to impose civil
penalties upon the Companies pursuant to Section 5-202 of the Act, in accordance with
the criteria set forth in Section 5-203 of  the Act. Those criteria are: (a) the
appropriateness of the penalty to the size of the business of the public utility, (b) the
gravity of  the violation, (c) any other mit igating or aggravating factors as the
Commission may find to exist, and (c) the good faith of the public utility in attempting to
achieve compliance after notification of a violation. (Staff Ex. 1.0at 6).

W ith regard to the size of  the Companies, Ms. Hath horn noted that the
Companies here are wholly-owned subsidiaries of  UI, and together, these f ive
companies provide water and/or sewer service to approximately 1,500 customers in
various Illinois counties. (Staff Ex. 1.0 at 6). Ms. Hath horn stated that the parent
company here, up, is not a "small utility" as is defined by the Public Utilities Act. It has
24 Illinois subsidiaries, with 17,400 customers in this state. Also, UI owns and operates
approximately 81 water and/or wastewater systems in seventeen different states. In Ms.
Hathhorn's opinion, the size of the Companies' parent, up, is an aggravating factor that
the Commission should consider. (ld.).

As for the gravity of the violation, she testified that failure to maintain continuing
property records in compliance with Parts 605 and 615 results in the Companies being
unable to support increases to plant for plant additions that were made since the
Companies' last rate case. (ld., at 7). Ms. Hath horn explained that if the Companies
continue to maintain the CPRs on a prospective basis, they will have evidentiary
support for all plant additions from 2004 to the present. (ld.).

Regarding good faith, Ms. Hathhorn asserted that the final order in docket 03-
0398 was not the first time that the Commission has required a UI subsidiary to maintain
a CPR system. (Staff Ex. 1.0 7~8). The Commission's Order in Apple Canyon Utility
Co., docket 94-0157, (March 22, 1995, 1995 III. PUC Lexis 203) required some UI
subsidiaries to maintain Continuing Property Records using the "Will County Continuing
Property Records" as a model. (ld.). In addition, Ms. Hath horn stated that the
Companies were not diligent in complying with the final Order in docket 03-0368,
because that Order required the Companies to file a report establishing successful
implementation of CPRs by April 7, 2005. However, the Companies did not meet that
deadline and instead filed several motions for extension of time to comply with the
Order. (1d.).1

1 The Administrative Law Judge was never served with a copy of any of theses motions. As a result, these

motions were never granted.

. r
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Ms. Hath horn recommended that the Commission impose a penalty on each of
the five Companies in the amount of $1 ,000, for a total of $5,000. (Staff Ex. 1.0 at 9).
She stated that it was not Staff's desire to impose a large fine. Rather, imposition of the
fine here is to make it clear that this Commission requires utilities to follow its rules and
orders. (Tr. 39). She further recommended that, in the final Order in this proceeding,
the Commission advise the Companies that all of Ul's llfinois subsidiaries must comply
with the Commission's rules regarding the"maintenance of CPRs, or, risk being subject
to disallowances of plant additions to rate base in future rate cases.

The Companies' Position
4

Mr. Lubertozzi testified that after the final Order in docket 03-0398, UI created an
in-house database system, which would interface with Ul's existing systems and its
software and hardware. This database system was designed to contain the information
required for CPRs for UI's subsidiaries. (UI Ex. 1.0 at 2-3). However, there was an
unanticipated delay in getting the data entry work done. The hardware and software
that Ur and its subsidiaries use to track certain general ledger additions is a very old
system. It was not designed to be able to add the information that is required for
continuing property records. (Tr. 45). Therefore, Ul's management had its IT
Department create a log-in screen. Ul's IT Department also created ways that
personnel can track and try to control who implemented data and match that information
with information found on the general ledger. (ld.).

The biggest problem encountered was tracking invoices and general ledger
additions for 400 subsidiaries throughout the United States. It often took four to five
hours, or more, to search the system just to find one invoice in order to match up a
vendor with the corresponding dollar amount. Thus, dealing with problems with the
older system took much longer than the amount of time that was originally anticipated.
(/d.). As a result, the Companies were unable to meet the April 7, 2005 deadline for
CPR implementation set forth in the final Order in docket 03-0398. (Id.).

Mr. Lubertozzi explained that UI subsidiaries have now developed a CPR system
that is currently in place and functioning. This system has been implemented
retroactively through 2004. (up Ex. 1.0 at 3). In the Companies' CPR Report, the
Companies explained that Ul's management team has met with various consulting firms
to discuss acquiring new data management systems, including a new general ledger
and billing systems. Also, the new data management and billing systems can create,
track, store and generate continuing property records. (/d.).

The Companies contended, in their Answer, that it made good faith attempts to
inform the Commission of the delay, which is a mitigating factor. (ld. at 4-5). Also, Ui,
the Companies' parent, was also recently acquired by a new parent, Hydrostar, LLC.
(up Ex. 1.01). This new parent is committed to upgrading the hardware and software of
data management systems to improve functionality and to improve. the reporting
process, which will prevent data processing bottlenecks for Ul's subsidiaries in the
future. (ld.).

n
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With respect to Staff's recommendations, the Companies agreed that all of Ul's
regulated Illinois subsidiaries will not seek.rate base additions that are not supported by
CPRs. (UI Ex. 1.0 at 4). Further, for the purposes of resolving this proceeding, the
Companies agreed to pay civil penalties of $1,000 per Company, for a total of $5,000
for all of the Companies in question. (/d.).

The Companies also asserted that implementation of the CPR system described
in UI Exhibit 1.01 will occur for all of its Illinois subsidiaries. They further agree that no
UI subsidiary will seek rate base additions that are not supported by CPRs. (Ul Ex. 1.0
ate).

1

Analysis and Conclusions

Based on the record, the Commission finds that the five UI subsidiaries at issue,
Apple Canyon Utility Company, Cedar Bluff Utilities, Inc., Charmar Water Company,
Cherry Hill Water Company, and Northern Hills Water and Sewer Company, failed to file
the CPR Report on April 7, 2005 as was required by the final Order in docket 03-0398.
In fact, this Report was not filed until July 13, 2006, fifteen months after the time it was
due to be filed. However, the Companies now have CPRs in place for 2004 to the
present. Therefore, the Companies are now in partial compliance with the final Order in
docket 03-0398, as well as the Commission's rules regarding CPRs, at least with
respect for the year 2004, and forward .

With respect to CPRs for the years before 2004, the Companies contend that
they, and their sister companies, intend to implement CPRs for the years previous to
2004. in light of this, the Commission finds that Staff's proposal, which the Companies
have accepted, to disallow rate base additions that have no CPR evidentiary support in
future rate cases filed by UI subsidiaries, is reasonable.

This Commission has authority pursuant to Section 5-202 of the Public Utilities
Act to assess penalties upon any public utility when it violates or fails to comply with any
provision of the Public Utilities Act, or fails to comply with any Commission Order, rule,
or regulation. (220 ILCS 5/5-202). Staff recommended civil penalties of $1,000 for
each of the Companies, for a total of $5,000 for all the Companies. The Companies
have agreed to pay these penalties.

Penalties are assessed penalties pursuant to Section 203(a) of the Public Utilities
Act, which provides, in pertinent part:

In determining the amount of the penalty, the Commission shall consider
the appropriateness of the penalty to the size of the business of the public
utility, corporation other than a public utility, or person acting as a public
utility charged, the gravity of the violation, such other mitigating or
aggravating factors as the Commission may find to exist, and the good
faith of the public utility, corporation other than a public utility, or person
acting as a public utility charged in attempting to achieve compliance after
notification of a violation.

I
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(220 ILCS 5/4-203(a)). We note that Staff reported that the five Companies together
provide water and/or sewer service to approximately 1,500 customers in various Illinois
counties. The Companies are thus "small utilities" under Section 4-502 of the Act. (220
iLls 5/4-502).

As for to the gravity of the violation, Staff posits that failure to maintain CPRs
results in an inability on the part of the CoMpanies to support increases to plant for plant
additions made since their last rate cases. However, according to the Companies,
except when a utility makes a rate filing, failing to maintain CPRs has no significant
adverse impact on customers. We note that there is no evidence establishing that
customers were harmed. However, the Companies must fully comply with the Act, the
Commission's rules, and its Orders.

With regard to other aggravating factors, Staff asserted that the parent company,
UI, is not a small utility as defined by the Act, as it has twenty-four subsidiaries, with

This fact, Staff maintains, is an aggravating factor,
, Mr. Lubertozzi's testimony established that the Companies encountered

unexpected difficulty when entering data for the CPRs, causing delay. (See, Tr. 44-46).
We also note that the Companies have expressed a commitment to support all plant
additions in all rate cases filed by Ul subsidiaries. The Commission concludes that the
commitment expressed in this proceeding to implement CPRs across all of Ul's Illinois
subsidiaries, as well as the commitment not to seek rate base additions that are not
supported by CPRs, is sufficient to alleviate Staff's concerns. We also note that,
irrespective of the commitment expressed, the law requires utilities to maintain CPRs.
(83 Ill. Adm. Code 60510, 83 Iii. Adm. Code 615 Appendix A).

17,400 customers in Illinois.
However

With regard to good faith, Staff questioned the Companies' diligence and good
faith in coming into compliance with the CPR requirements, noting that Commission
Orders dating back to 1995 have required implementation of CPRs. We also note that
a series of motions requesting eXtensions of time to file the Report in question were filed.
Because none of these motions were served on the Administrative Law Judge, none
were granted. The diligence of these Companies is questionable, when they continued
to f ile motions seeking extension of time, even after previous motions seeking
extensions had not been granted. However, the Companies have agreed to pay the
penalty recommended by Staff. Therefore, the Commission finds that the assessment
and the amount of the penalties appropriate for the gravity of the violation here. We
therefore conclude that the penalty of $1 ,000 per Company is reasonable.

We note that the parties are in agreement as to the two issues here, whether a
fine should be imposed, and how much that f ine should be. \it, they filed refiled
testimony. The attorneys are advised, in future situations of this nature, to consider
stipulations, and other types of resource-saving procedures, such as, motions brought
pursuant to Sections 2-615(e) or 2-1005 of the Illinois Code of Civil Procedure. (735
laCS 5/2-615(e) and 2-1005)).

r
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EREFORE ORDERED by the Commission that in future rate cases
Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water

'y Hill Water Company and Northern Hills Water and Sewer Company
utilities, Inc. subsidiary, rate base additions shall be supported with
tty records
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THER ORDERED that pursuant to Section 5-202 of the Public Utilities
Jtilities, Inc., Apple Canyon Utility Company, Charmar Water Company
r Company and Northern Hills Water and Sewer Company are each

ire in the amount of $1,000.00, for a total amount of $5,000.00
paid by check payable to the Illinois Commerce Commission and

Financial Information Section of the Commission's Administrative
within thirty (30) days of the entry of this Order
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INDIANA UTILITY REGULATORY COMMISSION
101 W. WASHINGTON STREET, SUITE 1500E

INDIANAPOLIS, INDIANA 46204-3407
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Facsimile: (317) 232-6758

*i

CAUSE no. 43128

IN THE MATTER OF THE PETITION OF TWIN )
LAKES UTILITIES, INC. FOR AN INCREASE IN )
ITS RATES AND CHARGES FOR WATER AND )
WASTEWATER UTILITY SERVICE )

4

You are hereby noticed that on this date the Indiana Utility Regulatory Commission
("Commission") has caused the following entry to be made:

The Presiding Officers have reviewed the Settlement Agreement filed on July 3, 2007 and
have determined that the following issues should be addressed:

For the OUCC:

With respect to Ms. Gexnmecke's testimony filed on May 9, 2007, please explain how the
proposed accumulated amortization ofCIAC adjustment to rate basedoes not constitute retroactive
ratemaldng when Petitioner has not previously amortized CIAC .

The Commission has rejected prior proposals to amortize CIAC, as set forth in Indiana-
American Wafer Co., Cause No. 42520, at 91-93 (Nov. 18, 2004). Please explain if the OUCC
considers Twin Lakes to be a troubled utility or at risk of having a negative rate base?

For Petitioner:

The past two Commission orders for Twin Lakes approved settlement agreements that
addressed problems with sewage ovedlows. Please explain how the current proposal differs from
the previously approved settlement agreements. Also, please explain why the past efforts of Twin
Lakes, as ordered by the Commission, have been unsuccessful in eliminating sewage ovedlows.

As part of the 1991 rate case, Twin Lakes was required to perform a comprehensive
engineering study of its sewer utility system and establish a preventative maintenance program.
Please provide the results of that study and a copy of the preventative maintenance program.

The current proposed Settlement Agreement indicates that Twin Lakes will forego seeking
additional rate increases until airer the Remediation Project is completed. If additional sewage
overflows are noted prior to the completion of the Remediation Project, please explain whether Twin

r
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Lakes would be willing to forego tiling a rate case until its system has demonstrated no overflows for
a period of 12 months.

With respect to the CIAC issue addressed in the questions to the OUCC, please explain
whether Twin Lakes Would support the aniorrization ofClAC without the inclusion ofapproidmately
$1.3 million of accumulated amortization of GIAC as proposed by the OUCC.

1 1

1

IT IS SO ORDERED.
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iron A. Schmoll, Administrative Law Judge
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STATE OF INDIANA

FILED
INDIANA UTILITY REGULATORY COMIVIISSIONJUL 1 6 2007

let:IAnA UTILITY

REGUIBATQRY GQMMISSIONIN THE MATTER OF THE PETITION OF )
TWIN LAKES UTILITIES, INC. FOR AN ,tr )
INCREASE IN ITS RATES AND CHARGES )
FOR WATER AND WASTEWATER UTILITY )
SERVICE )

CAUSE NO. 43128

PETITIONER'S VERIFIED RESPONSES TO DOCKET ENTRY OUESTIONS

On July 2, 2007, the p eg to this cause filed their agreement settling all material

terms of this cause. On July 10,2007,the presiding officers issued a docket entry ("Docket

Entry") containing questions for the petitioner, Twin Lakes Utilities, Inc. ("Twin Lances") as well

as for the Indiana Office of Utility Consumer Counselor ("OUCC"). By agreement, the OUCC

sponsored a live witness at die settlement hearing on July 12, 2007, who answered the questions

which had been directed 'm due Docket Entry to that agency. At the same hearing, the bench

granted Twin Lakes' request to submit its written responses to the Docket Entry questions as a

late-Bled exhibit by July 16, 2007.

Twin Lakes now submits as a late-filed exhibit its written responses to the

questions directed to it by the presiding 08063 in the Docket Entry:

Ilzepast two Commission orders for Twin.Lakes approved settlement agreements that
addressed problems with sewage overflows. Please explain how the current proposal
.di@"ers]9°om the previously approved settlement agreements. Also, please explain why the
Past ports of Twin Lakes, as ordered by the Commission, have been unsuccessjizl in

eliminating sewage overflows.

Twin Lakes' Response:

The present Settlement Agreement reflects the progress made as a result of

implementing previous settlement agreements. Specifically, the scope of the problem of sewer

overflows as identified in previous Commission proceedings has been appreciably reduced. The

1 "



parties are now focusing their attention on remediating ovedlows firm just one manhole, #307,'

whereas past agreements have called for investments, which Twin Lakes has made, to address a

more system-wide problem With overflows. Twin Lakes' efforts over the past years have

resulted in sewage overflows being reduced and even, for a period of time, eliminated. Twin

Lakes' installation of a lift station and force main in August of2003, was success fid. We did not
4

have any sanitary sewer overflows because of hydraulic overload from August, 2003 until June

4, 2005, a period of nearly two years (22 months). The overflow event on June 4, 2005 came

after 3" of rain was received in a 1.5 hour period, which is not a nonna operating situation, and

caused problems for other nearby systems as well. Since Twin Lakes' system functioned for

nearly two years without a hydraulic overflow problem, the logical conclusion is that there are

additional sources of inflow and infiltration ("I8cI") into the system. It is understandable that as

a sewer system ages, the potential for additional I&I will be present. Twin Lakes continues to

face the fact that much of its system is still comprised of Pansite pipe that is prone to failure with

age, and Twin Lakes continues to work to locate and correct problem areas throughout its

system.

As part of the 1991 rate case, Twin Lakes was required toper form a comprehensive
engineering study omits sewer utility .system and establish a preventative maintenance
program. Please provide the results of that study and a copy of the preventative
maintenance program.

Twin Lakes' Response:

A copy of the requested engineering study was offered by Twin Lakes and 3
admitted into the record in this cause at the settlement hearing on July 12, 2007, along with a

x Although manhole #306 is also mentioned in the Settlement Agreement and will be covered by the Remediation
Project, it has not as previously believed contnlauted to the overflow problem.

1 _2_
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spreadsheet setting forth Twin Lakes' current preventative maintenance program. As the

Commission found in its order in time most recent Twin Lakes rate case, IURC Cause No. 42488

(issued March 31, 2004), Twin Lakes also provided another copy of this same engineering study

in that case. Please note that all of the repairs called for 'm the 1992 engineering study have been

made. As the Commission speoiically found in its order in Cause No. 39573, issued March 10

1993, Twin Lakes had "complied with the relevant ordering paragraphs" of the Commission

order in Cause No. 39050, issued April 17, 1991, and in its 2004 order in Cause No. 42488. the

Commission determined that there was "no basis" for revisiting Mose Endings, which are now

more than 14 year old

The current proposed Settlement Agreement indicates that Twin Lakes will forego
seeking additional rate increases until after the Remediation Project is completed. If
additional sewage overflows are notedpnbr to the completion of the Remediation
Project, please explain whether Twin Lakes would be willing to foregojiling a rate case
until its system has demonstrated no overjlowsfor a period of]2 months

Twin Ldies' Response

Twin Lakes is not willing to voluntarily accept additional liiunitations beyond

those set forth in the parties' Settlement Agreement. The purpose of the Remediation Project

specified 'm due Settlement Agreement is to eliminate discharges from the subject manhole

#307, during normal operating conditions. An overflow could still occur even with a successful

outcome Boy the Remediation Project in that an overflow might result if foreign objects cause

obstructions 'm any of the lines leading to this manhole or other issues outside of Twin Lakes

control should occur. As such, Twin Lakes cannot guarantee that the Remediation Project, nor

any other investment, for that matter, would forever eliminate all discharges or overflows in its

system. In the meantime, however, Twin Lakes will continue to make investments to improve its

system, and it will continue to be entitled to recover those investments through its rates. The
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proposed settlement specifies that if Twin Lakes initiates a general request to increase its sewer

rates in a subsequent case pn'or to completion of the Remediation Project, then its new rates

resulting from that subsequent case would not td§e effect until completion of the Remediation

Project. An extension of 12 months beyond the completion of the Remediation Project to

monitor system overflows would impose an unreasonable additional burden on Twin Lakes. By

to drag its heels in completing the Remediation Project.

voluntarily foregoing its statutory right to seek a more timely increase in the interest of settling

the instant case, as it has agreed in the Settlement Agreement, Twin Lakes is amply incanted not

parties.

the proposed adjustment of accumulated amortization of CIAC as proposed by the OUCC. This

material teml of die Settlement Agreement was part of the overall compromise by all of the

With respect ro the CIAC issue addressed in the questions to the OUCH please explain
whether Twin Lakes would support the amortization of CL4C without the inclusion of
approximately $1.3 million of accumulated amortization of CIAC as proposed by the
OUCC,

Twin Lakes would not support the amortization of CIAC widlout the inclusion of

Twin Lakes' Response:

Respectfully submitted,

TWIN LAKES UTILITIES, INC.
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ATION

I, Michael T. Drys ans ld, verify under penalties for perjury that the statements

contained in the foregoing responses of Twin Lakes Utilities, Inc., to the presiding officers'

question as set forth in their July 10, 2007, docket entry in this cause are true to the best of my

knowledge, information and belief. w

4

IZ,./04
..Mmha¢l T. Dryjanski
Manager. Regulatory AbEe6ndng
Twin Lakes Utilities, Inc.

1.

CERTIFICATE OF SERVICE

The undersigned certifies that on July 16, 2007, a copy of the petitioner's rebuttal

testimony was served by hand delivery to the Indiana Office of Utility Consumer Counselor,

Indiana Government Center North, Room N-501, Indianapolis, IN 46204 and was deposited in

the U.S. mail, first-class postage prepaid, addressed to:

gl- Christopher Jarad
Nikld G. Shoultz
Bose McKinney & Evans LLP
2700 First Indiana Plaza
135 N. Pennsylvania Street
Indianapolis, IN 46204

Theodore A. Fitzgexuld
Brian E. Less
Perry, Fitzgerald & Less
107 n. Main Street
P.O. Box 98
Herron, IN 463414098
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FILED

STATE OF INDIANA 0 7 2007

INDIANA UTILITY REGULATORY commlsslon INDIANA UTILITY
REGULATORY COMMISSION

IN THE MATTER OF THE PETITION QF, )
Twln LAKES UTILITIES, INC. FOR AN
INCREASE INITS RATES AND CHARGES )
FOR WATER AND WASTEWATER UTILITY )
SERVICE

CAUSE no. 21,3128

submission OF JOINT PROPOSED ORDER

Attached is a font of final order jointly proposed by all three parties to this case

Twin Lakes Utilities, Inc., the Indiana Office fUtility Consumer Counselor and the Lakes of

the Four Seasons Property Owners' Association, all ofwhorn urge its prompt adoption by the

Commission

Respectfully submitted.,

TWIN LAKES UTILITIES, INC

By
Clayton

4? )/ W
let, Att'y No. 17466-49

300 N. Meridian St., Suite 2700
Indianapolis, IN 46204
Tel: 317.237.1444
Fax: 317.237.1486
email: ccmi11er@bakerd.com
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CERTIFICATE OF SERVICE

The undersigned certifies that on August 7, 2007, a copy of the parties' joint

proposed order was served by hand delivery to the Indiana Office fUtility Consumer

Counselor, 115 West Washington Street, Suite 1500 South, Indianapolis, IN 46204 and was

deposited in the U.S. mail, first-class postage prepaid, addressed to:

J. Christopher Jarad
Nikki G. Shoultz
Bose McKinney & Evans LLP
27/01=irst Indiana Plaza
135 N. Pennsylvania Street
Indianapolis, IN 46204

Theodore A. Fitzgerald
Brian E. Less
Petty, Fitzgerald 8; Less
107 N. Main Street
P.O. Box 98
Hebron, IN 46341 -0098
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JOINT PROPOSED ORDER
STATE OF INDIANA

INDIANA UTILITY REGULATORY COMMISSION

'R
IN THE MATTER OF THE PETITION OF )
TWIN LAKES UTILITIES, INC. FOR AN )
INCREASE IN ITS RATES AND CHARGES )
FOR WATER AND WASTEWATER UTILITY )
SERVICE )

CAUSE no. 43128

BY TIIE COMMISSION
Gregory D. Server, Commissioner
Aaron A. Schmoll, AdMinistrative Law Judge

On September 29, 2006, Twin Lakes Utilities, Inc. ("Twin Lakes") filed its petition
initiating this cause in which it seeks Commission approval of an increase in its water and sewer
rates. The presiding officers convened a prehearing conference and preliminary hearing,
November 6, 2006, at which Twin Lakes and counsel for the Indiana Office ofUtility Consumer
Counselor ("OUCC") appeared. Twin Lakes refiled its testimony and exhibits constituting its
case-in-chief On November 13, 2006. We issued our Prehearing Conference Order on November
21, 2006.

On November 29, 2006, the presiding officers granted a petition to intervene filed by the
Lakes of the Four Seasons Property Owners' Association ("Intervenor"). By docket entry that
same date, the presiding officers directed Twin Lakes to tile a motion with respect to post-test
year adjustments to its rate base which it included in its November 13"' tiling. Twin Lakes so
moved on December 5, 2006, and the presiding officers heard oral arguments from all parties on
the motion on December 18, 2006. The presiding officers granted Twin Lakes' motion by docket
.entry dated December 20, 2006, in which they also established a new procedural schedule,
pursuant to which Twin Lakes filed its supplemental direct testimony and exhibits on January 16,
2007.

-1

The OUCC and Intervenor filed responsive testimony on May 9, 2007, to which Twin
Lakes filed rebuttal testimony, June 12, 2007.

Pursuant to notice duly given and published, the presiding officers conducted a field
hearing at the Jerry Ross Elementary School in Crown Point, at 6:00 p.m. CST, Febmary 6, 2007,
at which the parties and members of die public appeared. At the duly noticed evidentiary
hearing on June 22, 2007, Twin Lakes, the OUCC and the Intervenor announced their settlement
of all issues in this case. The hearing was continued until July 12, 2007, at which time the
parties offered into evidence their settlement agreement ("Settlement Agreement") arid
supporting testimony and schedules. Pursuant to the Settlement Agreement, all of the testimony
and exhibits that had been refiled were admitted into the record, without objection, and each
party waived its right to cross-examine witnesses. The OUCC also offered live testimony from

r
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one of its witnesses, Judith Gemmecke, in response to questions issued by the presiding officers
in their July 10"' docket entry. Twin Lakes submitted as a late-filed exhibit on July 16'*" its
written responses to the questions Eoin the same July 10"' docket entry

Having considered the evidence andthe governing law, we now End that

Notice and Jurisdiction. Notice of the tiling of Twin Lakes' petition as well as
of each of this Commission's hearings was given as required by law. This Commission
authorized Twin Lakes to provide water and sewer service by orders in Cause Nos. 33766, issued
February 18, 1975 and 35611, issued May 18, 1979. TwinLakes is a public utility as defined by
LC. 8-1-2-1 (a)(2) and (a)(3), and we have continuing jurisdiction over the rates Twin Lakes may
charge for its utility service. I.C. 8-1-2-61. Accordingly, we have jurisdiction over both Twin
Lakes and the subj et matter of its petition

Petitioner's Characteristics. Twin Lakes provides water and sewer disposal
service to approximately 3,000 customers within a rural area straddling the Lake and Porter
County line. Most of Twin Lakes' customers are residential and located within the Lakes of the
Four Seasons development. Twin Lakes is a subsidiary of Utilities, Inc., which also owns
several other utilities nationwide, 'including two others in kxdiana: Indiana Water Service, Inc
and Water Service Company oflndiana

Relief Requested. This Commission last established base rates for Twin Lakes
water and sewer service in our order in Cause No. 42488, issued March 30. 2004. Twin Lakes
now alleges that the revenue it receives as a result oftbese rates is inadequate to cover its
operating costs and provide it with a reasonable return on its investment in its utility facilities. In
its initial testimonial tiling, Twin Lakes requested authorization to increase its present water rates
by 45% and its present sewer rates by 18%. As discussed below, the parties' Settlement
Agreement calls for increases of 24.02% for water revenues and 4.52% for sewer revenues

Settlement Agreement. The parties offered their Settlement Agreement, which
resolved all issues in this cause. A copy of the Settlement Agreement is attached to this order
The parties also jointly ilea their proposed form of final order on July 25, 2007, and requested
its adoption. For the reasons set forth below, we ind that the Settlement Agreement is in the
public interest and should be approved

Test Year. As approved by the presiding officers in their December 20
2006, docket entry, the Settlement Agreement reflects the parties' use of a cut-off date for
determining Twin Lakes' rate base of June 30, 2006, and a test year ending December 31, 2006
with adjustments reflecting changes in Twin Lakes' operations in 2007 that are fixed, known and
measurable

Rate Base. The parties agreed to an original cost less depreciation rate
base for each utility, which they agreed is $2, 180,964 for the water assets and $6,049.672 for the
sewer assets

BDDBDI 4808464v3



Cost of Capital. There was no disagreement among the parties in their
retiled testimony that Twin Lakes' cost of long-tenn debt is 6.58%, or that such debt comprised

58.11% of Twin Lakes' capita] structure. Compare Schedule 1, Page 1 of 18 firm Petitioner's
Schedule. PMA-1 to Schedule 5 of the OUCC's Exhibit No. 1. The Settlement Agreement
reflects the parties' agreement for sedlementp Oses only that Twin Lakes' cost of conf noh
equity is to be 10.15% This results in the following weighted cost of capital to be used in this
case for rate making purposes

Weighted CostClass of Capital
Common Equity
Long-Term Debt

Percent of total
41.89%
58.11%

10.15%

8.07%

Approved Return. We find that the Settlement Agreement as respects
Twin Lakes' rate base, cost of capital and return is reasonable and should be adopted by the
Commission. Specifically, we End that Twin Lakes should be authorized to ham an 8.07%
retune on its original cost, depreciated, (1) water utility rate base of $2,180,964 and (2) sewer
utility rate base of $6,049,672 The net operating income we approve is $176,004 in the case of
the Twin Lakes water utility and $488,209 in the case of the Twin Lakes sewer utility

Revenue Adiustrnents Under Current Rates. As shown in Settlement
Schedule 7 of the parties' settlement, the parties agreed that two categories of adjustments should
be applied to Twin Lakes test year revenues under current rates. First, they agreed upon a
customer normalization increase of $1,636 for the water utility and a decrease of $20,613 for the
sewer utility. Second, they agreed to add $1,040 to water revenues and $1,933 to sewer revenues
for customer growth from the end of the test year through the rate base cut-off of December 3 l

Expense Adjustments. The four-page Schedule 8 of the parties' Settlement
Agreement contains the details for 13 proposed adjustments to Twin Lakes' operations and
maintenance expenses during the test year. These 13 categories included wages, payroll tax
employee benefits, bad debt, rate case amortization, depreciation, amortization of contributions
in aid of construction ("CIAC"), utility receipts and federal and state income taxes

Depreciation Rates. Twin Lakes accepted as part of the Settlement
Agreement the OUCC's position that one composite rate should apply to all of Twin Lakes
depreciable utility assets in service. The parties agreed that that rate should be 2.0% for all water
plant and,consistent with this Colnnlission's current standard depreciation rate, 2.5% for all
sewer plant. Using these depreciationrates results in proforma annual depreciation expense of
$299,003 for the sewer utility and $107,050 for the water utility. We ind this aspect of the
Settlement Agreement is appropriate and should be approved

Amortization of CIAC. Twin Lakes also accepted as part of the
Settlement Agreement the OUCC's position with respect to amortization of CIAC. In its
testimony, the OUCC explained that amortization of CIAC is the practice of reducing the net
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amount of CIAC at the same rate that the utility's assets are being depreciated. This can also be
described as reversing out the depreciation of CIAC. The OUCC's witness on this issue, Judy
Geanmecke, noted that amortizing CIAC is the norm in most other jurisdictions, including those
'm which Utilities, Inc. has other utility operating subsidiaries. Ms. Gemlnecke's testimony and
the Settlement Agreement reflect the accumulated amortization of CIAC from the time the
contributed assets were inst placed in service. The result was a decrease in Twin Lakes'
depreciation expense and an increase in the total assets on which it can earn a return. Together,
the two adjustments increased Twin Lakes' authorized net operating income while decreasing the
amount of the rate increase in this case. `

Although none of the parties asserted that Twin Lakes' new rates should account
for any over- or under-earning in a prior period, we asked the OUCC to explain whether
increasing the accumulated amortization of CIAC might still be considered retroactive
ratemaking since we had not previously amortized Twin Lakes' CIAC. Having considered this
issue further, we agree with Ms. Gemmecke that the requested accounting treatment of CIAC in
this case does not constitute retroactive ratemaking. In light of the fact that the overall proposal
with respect to CIAC as set forth in the Settlement Agreement produces an affect that is
advantageous to both the utility and the public - increasing Twin Lakes' net operating income
while decreasing the rate increase - we further find that this aspect of the parties' settlement
should be approved. ;-

i . Reasonableness of Adiustrnents. We ind that settled amounts for the
foregoing revenue and expense adjustments are reasonable, and that Twin Lakes rates going
forward should be based on these adjustments.

j . Return Under Current Rates. Based on the above, we find that Twin
Lakes, under its current rates, is not earning an adequate return on its original cost water and
sewer utility rate bases. We ind that, as set fodh in the Settlement Agreement, Twin Lakes
should be allowed to increase its water rates $198,485 and its sewer rates $67,463. The resulting
rates as agreed upon in the Settlement Agreement, reflecting a 24.02% increase in water rates
and a 4.52% increase in sewer rates, are supported by the evidence and reasonable.

. . ,

5. Service Qualitv Issues. At the Held hearing, customers pEered verbal testimony
critical of aspects of Twin Lakes' service since its last rate case. Some of these customers, as
well as other customers, also submitted written and/or visual evidence describing discharges of
untreated sewage, including pictures purporting to represent instances of discharges into the
Intervenor's lakes. These concerns were also raised within the Intervenor's pre-settlement
testimony.

Paragraphs 5 through 7 of the Settlement Agreement reflect the parties' resolution of the
Intervenor's issues. Of greatest concern to the Commission and the Intervenor, as well as to
Twin Lakes and the OUCC, have been instances of sewer discharges Nom manhole #307. While
Twin Lakes' ongoing investments have reduced the instances of sewer discharges in the rest of
its system, such that during the 22 months from August, 2003 until June, 2005, there were no
reported instances of sewer discharges, Twin :Ladies has committed to making further investment

r
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intended to eliminate during normal operating conditions discharges from manhole #307 and the
nearby manhole #306. The Settlement Agreement also calls for Twin Lakes to pay $5,000_00 to
the Intervenor, spread over two years, for purposes of re-stocking with fish one or more of the
lakes within the Intervenor's subdivision

We ind the parties' proposed resolution of the Intervenor's concerns to be reasonable
We recognize that an aging, porous system cannot be replaced overnight without risldng rate
shock for Twin Lakes' customers, and we fully expect that this latest set of commitments will
have the intended effect of further improving the quality of utility service provided

IT Is. THEREFORE, ORDERED BY THE INDIANA UTILITY REGULATORY
COMMISSION that

The parties Settlement Agreement attached hereto is approved in all respects

Twin Lakes shall be allowed to increase its water rates by 24.02% on an across
the-board basis and its residential sewer rates by 4.52%

This Order shall be effective on and after the date of its approval

CHAIRMAN HARDY AND commissIonERs GOLC. LANDIS. SERVER AND
ZIEGNER CONCUR

APPROVED

I hereby certify that the above is a true and
correct copy of the Order as approved

Nancy Manley, Secretary to the Commission
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Kimberley Hawkins

From:

Sent:

To:

Cc:

Subject:

Attachments:

Gassers, Curt [cgassert@urc.lN.gov]

Thursday, January 17, 2008 6:05 AM

Kimberley Hawkins

Webb, Jerry

RE: Arizona Corporation Commission Survey on Utilities, Inc.

Twin Lakes, 43128.pdf; Twin Lakes, homeowner's testimony.pdf, Twin Lakes, 42488.pdf

4

Kimberly,
Sorry I did not respond to your e-mail immediately. I wanted to include a copy of our latest Utilities,
Inc. (d/b/a Twin Lakes) order with my response. As you can see, this order was not issued until
January 16, 2008. As reflected in that order, the Commission modified. a settlement reached between
Utilities, Inc. and Indiana's consumer advocate, the OUCC (Office otlUtility Consumer Counselor) .
The order also established a sub-docket to investigate sewer system inflow and infiltration. The
primary reason was related to concerns about the quality of sewer service provided. in orders going
back to _
sewer overflows and contamination of a lake that caused a fish kill. l have also attached a file that
contains the testimony of the customer's witness. The homeowner's testimony includes documents
from the Indiana Department otlEnvironmental Management. All of the testimony and exhibits can be
reviewed on our website at ht_tp://wvvw.in.gov/iurc/ . On our home page, click on "Electronic Filing"
on the top left of the page, then click on "Cases" and enter the docket number 43178.

1991, the utility has been experiencing issues with sewer back-ups in customer basements,

Despite this, Utilities, Inc. is not what I would consider a terrible utility. Utilities, Inc. is clearly a
better operator than many small, developer ovmed utilities. Utilities, Inc. appears to possess the
financial ability to acquire capital to make improvements to the utilities that it owns..l recently noticed
a press release on their website that indicates they are spending $2.1 million to replace portions of a
sewer plant for another Indiana owned. utility .

hi

I would be interested in hearing what the other states have to say about Utilities, Inc. if you would be
willing to share the results of your survey. If you have any questions or need additional detail, please
let me know by e-mail or call at 317-232-2749.
Thanks,
Curt

From: Kimberley Hawkins [mailto:KHawkins@azcc.gov]
Sent: Thursday, December 20, 2007 5:03 PM
To: Webb, Jerry, trendell@psc.state.fl.us, Gassers, Curt, dejones@ky.gov, cjohnson@psc.state.ga.us,
virginiaI.smith@ky.gov, wmarr@icc.iIlinois.gov, Reid, Sam H (PSC), arnold.chauviere@la.gov,
cnizer@psc.state.md.us, steve.brennen@puc.state.oh.us, sue.daly@puc.state.oh.us, rbosier@pu<:.state.nv.us,
rhackman@puc.state.nv.us, brown@ncuc.net, kite@ncuc.net, kmiceli@state.pa.us, ckozloff@state.pa.us,
michaeI.gaIIagherm@bpu.state.nj.us, darnett@regstaff.sc.gov, darlene.standley@state.tn.us;
asharpe@regstaff.sc.gov, carsie.mundy@state.tn.us, tim.faherty@scc.virginia.gov
Cc: Blessing Chukwu; Steven Olea
Subject:Arizona Corporation Commission Survey on Utilities, Inc.

(



ORIGINAL

STATE OFINI)IANA

INDIANA UTILITY REGULATORY com1v11ss1on

IN THE MATTER OF THE PETITION OF TWIN
LAKES UTILITIES, INC. FOR AN INCREASE IN ITS
RATES AND CHARGES FOR WATER AND
WASTEWATER UTILITY SERVICE

)
> CAUSE NO. 43128

)
) APPROVED: JAN 1 a 2008

BY THE commission
Gregory D. Server, Commissioner
Aaron A. Schmoll, Administrative Law Judge

1

.On September 29, 2006, Twin Lakes Utilities, Inc. ("Twin Lakes" or "Petitioner") filed
its petition initiating this cause in which it seeks Commission approval of an increase in its water
and sewer rates. The presiding officers convened a prehearing conference and preliminary
hearing, November 6, 2006, at which Twin Lakes and counsel for the kidiana Office of Utility
Consumer Counselor ("OUCC") appeared. Twin Lakes preiiled its testimony and exhibits
constituting its case-in-chief on November 13, 2006. The Commission issued its Prehearing
Conference Order on November 21, 2006.

On November 29, 2006, the presiding officers granted a petition to intervene filed by the
Lakes of the Four Seasons Property Owners' Association ("Intervenor"). By docket entry that
same date, the presiding officers directed Twin Lakes to file a motioN with respect to post-test
year adjustments to its rate base which it included in its November 18s"' tiling.. Twin Lakes so
moved on December 5, 2006, and the presiding officers heard oral arguments from all parties on
the "motion on December 18, 2006. The presiding officers granted Twin Lakes' motion by
docket entry dated December 20,2006,in which they also established a new procedural schedule,
pursuant to which Twin Ld<es filed its supplemental direct testimony and exhibits on January 16,
2007.

The OUCC and Intervenor filed. responsive testimony on May 9, 2007, to which Twin
Lakes filed rebuttal testimony, June 12, 2007. .

Pursuant to notice duly given and published, the presiding officers conducted a field
hearing at the Jerry Ross Elementary School in Crown. Point, at 6:00 p.m. C.S.T., February 6,
2007, at which the parties and members of the public appeared..At the evidentiary hearing on
June 22, 2007, Twin Lakes, the OUCC and the Intervenor announced their settlement of all
issues in this case. The hearing was continued until July 12, 2007, at which time the parties
.offered into evidence their settlement agreement ("Settlement Agreement") and supporting
testimony and schedules. Pursuant to the Settlement Agreement, all of the testimony and
exhibits that had been retiled were admitted into the record, without objection, and each party
waived its right to cross-examine witnesses. The OUCC also offered testimony from one of its
witnesses, Judith Gemmecke, in response to questions issued by the presiding officers in their
July 10, 2007 docket entry. Twin Lakes submitted as a late-filed exhibit on July 16, 2007 its
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written responsesto the questions from the same July 10, 2007 docket entry. On August 7, 2007
Petitioner filed a Joint Proposed Order in this Cause

Having considered the evidence and the governing law, we now find that

Notice and Jurisdiction. Notice of the filing of Twin Lakes' petition as well as
of each of this Commission's hearings Was given as required by law. This Commission
authorized Twin Lakes to provide water and sewer service by orders in"*Cause Nos;33766, issued
February 18, 1975 and 35611, issued May 18, 1979. Twin Lakes is a public utility as defined by
LC. 8-1-2-1(a)(2) and (a)(3), and we have continuing jurisdiction over the rates Twin Lakes may
charge for its utility service. Accordingly, we have jurisdiction over both Twin Lakes and the
subject matter of its petition

2 Petitioner's Characteristics. Twin Lakes provides water and sewer disposal
service to approximately 3,000 customers within a rural area straddling the Lake and Porter
County line. Most of Twin Lakes' customers are residential and located within die Lakes of the
Four Seasons development. Twin Lakes is a subsidiary of Uti l i t ies, Inc., which also owns
several other utilities nationwide, including two others in Indiana: Indiana Water Service. Inc
and Water Service Company of Indiana

Relief Requested. This Commission last established base rates for Twin Lakes
water and sewer service in our order in Cause No. 42488, issued March 31, 2004. Twin Lakes
now alleges that the revenue it receives as a result of these rates is inadequate to cover its
operating costs and provide it with a reasonable return on its investment in its utility facilities. In
its initial testimonial filing, Twin Lakes requested authorization to increase its present water rates
by 45% and its present sewer rates by 18%

Evidence Presented
Petitioner 's Evidence

Test imonv  of  Michael  T. Mr.  Dryjanski ,  Manager of
Regulatory Accounting for Utilities, Inc. testified as to Twin Lakes' need for increased water and
sewer rates. Mr. Dryjansld stated that Twin Lakes' current rates have been in place since April
2004, and do not reflect rising costs, many of which result from increasingly stringent federal
environmental regulations and- the =uti1ity'~s need .to make -Corresponding improvements to its
systems. Mr. Dryj ans ld testified that the proposed increase should allow Twin Lakes to earn rate
ofreturns of 8.64% for each utility

4

The water .utility had test year operating revenues of $808,822 and total operating
expenses of $869,897, after adjustments, for a pro forma operating loss under present rates of
$61,075 for a negative ream of 3.609 The rate base for the water utility reflects. adjustments
for utility's cash, working capital, and plant under construction in 2006 that will be in service by
December 31, 2006.. The sewer utility had test year operating revenues of $1,489,160 and total
operating expenses of $l,l65,235, after adjustments, for a pro forma operating income under
present rates of $323,925 for a return of 5.98% The rate base for. the sewer utility reflects
adjustments for utility's cash, working capital, and plant under construction in 2006 that will be
in service by December 31, 2006



Mr. Dfyj ans ld testified that all adjustments made to test year expenses are known, fixed
and measurable and to be in effect within 12 months after June 30, 2006, The pro forma
adjustments to rate base include the cost of water and wastewater capital projects that will be
completed and in-service by December 31, 2006.

Mr.~ Dryjanski stated that the company is cornrnitted to complete various projects in the
near future. It plans to complete a $350,000 replacement project at the North Aeration Filter at
Water Plant #1, The company is also in the process of preparing to acquire and install two new
generators at sewer lift stations at approximately $70,000 each. These projects are anticipated to
be completed about mid-2007. Mr. Dryjansld would l ike the Commission to al low these
additions, net of retirements, when completed and placed in service, to be included in its rate
base for ratemaldng purposes. Also after a hearing aS to their completion, M;DmansM would
like the Commission to allow Twin Lakes to adjust their rates at that time.

h

On January 16, 2007, Mir. Dryjanski filed supplemental testimony. In this testimony, Mr.
Dryj ans ld testif ied that for water utility, the updated rate base is $1,858,591 compared to
$1,694,936 in his direct testimony. For the sewer utility, the updated rate base is $5,530,819
compared to $5,416,523 tiled in his direct testimony. He testifies that all of the utility's property
included in Twin Lakes' updated request for rate relief was in service as of December 31, 2006,
and continues to be used and useful for providing service to Twin Lakes' customers. v

;

2- Testirnonv of Christopher K. Montgornerv. Mr. Montgomery, Regional
Director of  Operations of  the Midwest for Uti l i t ies Inc., addressed Twin Lakes' posit ion
regarding various topics related to its operations. He testified to customer service, water quality
and capacity; compliance with iniiastructure investment commitments specified in the most
recent rate order, and pro forma plant additions .

4

Mr. Montgomery testified that Twin Lakes takes seriously its obligations to customers.
He stated that Twin Lakes' staff  members have been trained in operations .and resolv ing
customer service issues in a timely manner. He further testified that in Cause No. 42488, the
Commission required Twin Lakes to distribute an annual notice to custorners regarding the
company's procedures and standards for handling customer inquires and complaints, appeals
available to customers, background on the OUCC and Commission, as well- as contact

information. Twin Lakes complied with those requirements and has continued tO report to the
Commission's COnsumer Affairs Division the receipt and dispositions of customer complaints on
a quarterly basis through the fourth quarter of 2007, and thereafter on an annual basis.

Montgomery testified that the ground water system produces high quality water.
is treated with iron f i l tration and the iron level is reduced to around 0.1

ensure

Mr. The
raw water ppm.
Filtration, hydrant flushing and chemical treatment have produced good quality water. To date,
water supply has been sufficient to meet demand. There are areas in and around die Petitioner's
system that have been experiencing rapid growth and Twin Lakes is planning ahead to
that it will be in a position to meet dies additional demand. Twin Lakes is similarly managing its
wastewater
of serving growing demands. Part of Order No. 42488 required Petitioner to address the inflow

system so that its collection, treatment, and disposal facilities are sufficiently capable
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and infiltration (l&I) issue by filing quarterly reports with die Commission which Petitioner has
done as required. Peti t ioner addressed these issues by way of  i ts lnt low & Inf i l tration
Remediation Program. The I&I Remediation Program consists of sewer main replacements
relining of sewer mains, jetting and televising sewer mains, analysis of lift station runtimes, re
sealing, re-aligning and raising manholes and installing inserts in manholes in order to prevent
rainwater from entering into the collection system. Twin Lakes committed to spend at least
$500,000 on this program for five years. Each project specified in Order No. 42488 has been
completed or will be completed by the end of 2006. By the end of 2006, Twin Lakes will also
have completed the rehabilitation of 64 manholes identified as contributors to the I&I problem

Mr. Montgomery stated that Twin Lakes has completed major system projects since its
last rate order as well as projects expected to be completed by Decernber.3l, 2006. Petitioner
recently installed valves at the wastewater treatment plant ("WWTP") to help control flow within
the plant. Twin Lakes also replaced its effluent meter, which was incorrectly measuring flow
and replaced the unit that breaks down inorganic material that comes into the WWTP. At the
WWTP, they replaced parts on the south clarifier's rake arm drive and removed an abandoned
underground storage tank. They have also added two new fire hydrants and replaced eleven old
ones. Theproj ects that correlate to the I&I Remediation Program are as follows

1. Televised and relined3,156.82' of sewer main at a cost 0f$13l.334.16
2. Replaced 300' of sewer main on Greenvalley Drive at a cost of $17,795.00
3- Replaced 170' of sewer main on Brandywine Road at a cost of $28,237.50
4. Engaged a professional Him to study existing sewer collection system to determine

the most prudent course of action for remediation. This project is in process and the
work planned for 2006 is expected to be complete prior to the end of 2006 at a cost of
$118 ,895 .00

5. Project ID# 4168 included doing the engineering required to replace l,100' of sewer
main and is related to project ID# 3395. The cost associated with project ID# 4168 is
$29,936.50

6. Project ID# 3395 includes replacing 1,100' of sewer main that has signif icant I&I
coming into it. This project is in process and is expected to be complete prior to the
end of 2006 at a cost of$8l.l50.00

7. Proj et ID#2659 replaced the pumps and upgraded some of the controls at.the sludge
holding tank wetwell at a cost of $10,173.00
Project DD# 2757 replaced 200' of sewer main on Hidden Valley Drive where the
main had several areas that sagged allowing sewer back ups at a cost of $28,402.00

9. Proj et ID# 3728 replaced key parts on the south clarifier dive unit at the WWTP at a
cost of$11,532.00

10. Project ID# 3710 replaced- the unit located at the headwords for the WWTP that
breaks down inorganic compounds at a cost of $19,044.00

11. Project ID# 3713 removed an abandoned underground storage tank from the WWTP
at a cost 0f$14_919.00.

8.

Mr. Montgomery testified to the improvements that Petitioner made in its water plant



l. Petitioner tested and replaced water meters at both of its water treatment plants. This
was done to ensure proper calculation of  Unaccounted for Water at a cost of
$15,452.00

2..Well #7 has been rehabilitated on two occasions since the last rate case. Well #7 is
the best producing well, but requires high maintenance in order to keep up production
The total cost of this was $15,193.00

3. Project ID# 3373 re-piped backwash lines at water treatment plant #2 at a cost of
$5 582.00

4. Project ID# 3027 rehabilitated well #4, thoroughly cleaned and the pump and motor
were replaced, at a cost of $l8',l75.00

5. Project ID# 3549 emergency well repair was done on well #ll at a cost of $5.234.00
6. Project ID# 3608 high service pump #1 had significant components replaced at a cost

of$l1.449.00
7. ProjeCt ID# 1817 replaced 10 l i re hydrants that were not working at a cost of

$39,785.00
8. Project HD# 3824 replaced 40' of  water main on Walnut Hil l  Drive at a cost of

$11, l20.00
9. Project ID# 3649 rehabilitated well #6 at a cost.of $21,400.08
10. Prob et ID# 3881 rehabilitated well #3 at a cost of $9,535.72

Mr. Montgomery stated that Twin Lakes is committed to addressing some projects as a
part of the Settlement Agreement in Order No. 42488. Twin Lakes agreed to bury the blue
plastic 55 gallon drum of carbon located on Kingsway Drive. This work was completed in a
timely fashion and has been removed &own view. Additional plants were installed around the
vent pipes that were viewed as a concern by the Property Owners Association. Petitioner also
agreed to resolve landscaping issues by June 1, 2004. Petitioner contracted Grirnrner
Construction to restore the areas within the Lakes of the Four Seasons that were disturbed by the
force main project back to their natural state. On June 24, 2004, Twin Lakes notified Grinner

Construction that they were in breach of contract and then hired another contractor to complete
the work, which was finished on November 1, 2004. These seas were later revisited for farther
touch up in the Spring 2005

3 Testimony of Pauline .M. A fern, CRRA. Ms. Ahem, Principal of AUS
Consultants, testified concerning the. appropriate common equity cost rate that. should afford
Petitioner The opportunity to am on the common equity financed portion of its jurisdictional rate
base. Ms. A fern recommended the CommissionaudioriZe Petitioner the opportunity to ham an
overall rate of return of 8.64% (weighted cost of capital) based upon the consolidated capital
structure at July 31, 2006 of Utilities, Inc., the parent company of Twin Lakes, which consisted
of 58.11% long-term .debt at a debt cost of 6.58% and 41.89% common equity at a common
equity. cost rate of 11.5%. The overall weighted cost of capital is summarized below



Weighted

Return

3 . 82%

.4.82%

Cost Rate

6.58%

11.50%

Overall Cost of Capital

Capital Structure

Ratios

58.1-1%

41.89%
100.00%

8.64%

Long-Term Deb

Common Equity
Total

Weighted Cost of Capital

Cost of CommonEquityModel Analysis of Two Proxy Groups

Six AUS
Utility

Reports
Water Cos.Cost of Common Equity Models:

Four Value
Line (Std,
Ed Water

Cos.
9.60%

10.90%
10.60%
14.00%

919.0%
11.00%
10.60%
14.10%

Discounted Cash Flow
Risk Premium
Capital Asset Pricing
Comparable Earnings

10.80% 11.35%Range of Common Equity Cost Rate:
Before Business BL Financia1.Risk Adjs.

0.25%
0.15%

0.25%
0.15%

Business Risk Adjustment
Financial Risk Adjustment
Range of Common Equity Cost Rates

After Business & Financial Risk As 11.20% 11.75%

Recommended Common Equity Cost Rate 11.50%

Ms. Ahem explained that because Petitioner is not publicly traded, a market-based
common equity cost rate cannot be determined directly. Therefore, Ms. Ahem assessed the
market-based cost rates of companies of relatively similar risk, i.e., proxy group(s) for insight
into a recommended common equity cost rate applicable to PetitioNer.

Ms. Ahem developed and then evaluated two proxy groups of water companies M
arriving at her recommended common equity cost rate. She explained her analysis of the proxy
groups reflects current capital market conditions and results from the. application of four well-
-tested market-based cost of common equity models, the Discounted Cash Flow (DCF) approach,
die Risk Premium Model (RPM), the Capital Asset Pricing Model (CAPM), and the Comparable
Earnings Model (CEM). Her results derived from each are as follows:
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As shown above, Ms. Ahem concluded that a common equity cost rate range for the two
proxy groups analyzed is l0.80% - ll.50%. Ms. Ahem explained that a business risk adjustment
of 25 basis points is necessary due to Twin Lakes' smaller size and a financial risk adjustment of
15 basis points is necessary due to Twin Lakes' greater Financial risk compared to the two proxy
groups. Subsequently, the indicated common equity cost rate range is ll.20% - ll-75%. Ms.
A fern concluded that an ll.50% common equity cost rate is a reasonable recommendation based
upon the midpoint of l1.48% and is applicable to Utilities, Inc.'s common equity ratio of4l.89%
as offluly31, 2006.

b. OUCCZs Evidence 1 .
1. Judith I. Gemmecke. Ms. Gernmecke, Senior Utility Analyst for the

OUCC, testified regarding the OUCC's adjustments to test year revenues and expenses, the
general revenue requirements, the updated rate base and their recommendation to change the
sewer rate from a flat fee to a volunretric rate based on water consumption. Ms. Gemmecke
recommended a 19.35% increase for the water utility and 1.58% decrease to the sewer utility.

Ms. Gemmecke recommended a rate base of $2,178,679 for water and $6,071,559 for the
sewer utility. This included the amount of additional accumulated depreciation from 6/30/06 to
12/31/06. The differences also come lion the unamortized income tax credit, working capital
and the amount of Contributions in A_id of Construction ("CIAC") reduced by accumulated
amortization of contributed property.

Ms. Gemrnecke reduced the purchased power expense (Operations and Maintenance
Expenses) used in the worldng capital calculation by half of the annual amount. Ms. Gemmecke
states thain most cases the full amount of purchased power expense would be removed, but

. since Petitioner receives a power bill monthly but hill their customers bi-monthly, she proposes
including half die amount in the working capital calculation.

With respect to CIAC, Ms. Gemmecke explained that Petitioner has not amortized the
amount of assets obtained by contributions as an off~set to depreciation of those assets. She
stated that accounting standards require reversing out the depreciation on contributed property
because the utility owner has no basis or "cost" in the asset. Depreciation is charged against
earnings on the theory that the use of capital. assets is a legitimate cost of doing business.
Depreciation is an allocation of the Cost of an .asset over a period of time for accounting and tax
purposes. WVhen contributed property is depreciated, expenses increase, net operating income
and, therefore, retained earnings decrease, and shareholder equity decreases.

Ms. Gemmecke test i f ied that  the Nat ional  Associat ion of  Regulatory Ut i l i ty
Commissioners ("NARUC") system of accounts states die account for accumulated amortization
of CIAC is used "if recognized by the Commission." She explained that the Federal Energy
Regulatory Commission and the Federal Communication Commission require electric, gas and
telephone utilities to reduce the plant account balances to which contributions for customers are
made by the amount of contributions-before applicable depreciation rates are applied. Ms.
Gemmecke also stated that the Internal Revenue Service ("IRE") does not recognize depreciation
of contributed property in determining taxable income because the taxpayer has no basis in the
property, thus denied depreciation on the property received as a contribution.

I
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I
I Water Sewer
IAccurumlated Depreciation $ 1,254,290 $ 2,778,248

Divided BY UPIS 5,443,812 12,109,707
Precept Depreciated 23.04% 22.94%

CIAC $2,061,761 $ 3,734,590
Times: % Depreciated 23.04% 22.94%
Accuunnulated Amortization ofCIAC $ 475,043 $ 856,802

Ms. Gemmecke iiirther explained that the policy of allowing depreciation on contributed
plant may also lead a utility into a negative rate base situation because depreciation reduces rate
'base while the CIAC balance, which would remain the same also reduces rate base. Eventually,
there is no longer plant value to offset the value of the original contribution. She stated that
utilities that have a negative rate base are reluctant to invest in the utility because no return can
be earned on additional investment

Thus, Ms. Gemmecke proposed to impute an amount of accumulated amortization of
CIAC based on the ratio of  accumulated depreciation to plant. She then multiplied the
percentage bathe amount of CIAC as shown below:

.1\/Ioreover, to support the proposed policy of amortizing CIAC, Ms. Gemmecke quoted
from Financing and Charges for Wastewater Systems, WEP Manual' of Practice No. 27,
McGraw-Hill, 2005, pg. 243 :

Ms. Germnecke explained that Indiana is one of a handful of states that has allowed
depreciation of contributed property. This policy has a significant drawback because it depends
on the premise that depreciation is for the replacement of plant, which it is not. She stated that
the purpose of allowing recovery of depreciation in investor supplied plant is to allow the utility
a "return at", or recovery 012 its investment implant. By allowing depreciation on contributed
plant Twin Lakes' shareholders would obtain recovery of capital for utility plant in which they
made no investment.

Recovery of annual depreciation on assets that the owner did not supply
the original investment fund, Le., contributed property, would
inappropriately enrich the owner. State regulated utilities must exclude
recovery of annual depreciation on all contributed property, aldiough
these utilities own all of their assets regardless of original funding source.

x
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Ms. Gemmecke explained that this has the effect of increasing the value of rate base.
Also, if the above ratemaddng treatment is allowed for the rate base, she stated that a reduction to
the amount of depreciation allowed in expenses must also be made via amortization of CIAC.
The net difference between Petitioner's proposed rate base and the OUCC's proposed rate base is
an increase of $320,086 for water and $540,740 for sewer.
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Ms. Gemmecke explained that Petitioner calculates the amount of customer notice to be
included in rate case expense based on the assumption that they would send out four notices to
each customer. Petitioner actually sent out only one notice to their customers. Ms. Gernrnecke
includes a fourth of Petitioner's customer notice expense in her rate case expense calculation.
Further, because Petitioner utilized electronic means of service for discovery" Ms. Gemmecke
proposed an adjustment to the cost of postage and copying expense from $12,000 to $200.

Ms. Gerrnnecke reduced Petitioner's proposed salaries by approximately $27,000. She
stated that Petitioner included two annual salary increases of 4% each ($14,000), one ex-
employee ($5,000) and correction of allocation percentages ($8,000). Ms. Gernrnecke also
questioned the need of  the Regional Director-Midwest and the Administrative Assistant
positions proposed by Petitioner, when, five months after Petitioner filed their case-in-chief,
Twin Lakes still had not filled the positions.

Ms. Gemnuecke also proposed adjusting Petitioner's rate case expense to $63,021. Ms.
Gemmecke tesNfled that Petitioner's case did not justify a legal expense of $85,000. She further
stated that the utility's decisions made this ease unnecessarily expensive. As a result, Ms.
Geinmecke proposes the rate case expense include only $30,000 in legal fees.

Ms. Gemmecke also made adjustments to several of Petitioner's expenses. The expenses
included salaries and wages, payroll taxes, employee benefits, rate case expense, depreciation
expense, taxes and Petitioner's adjustment using the consumer pace index. The adjustments to
the specific expenses are discussed in more detail below.

With respect to pro Ronna adjustments, Ms. Gemmecke adjusted Petitioner's test year
water and sewer revenues to reflect two changes from the test Year. The first adjustment
reflected a full year of revenues for all of the customers which were added to Petitioner's system
during the test year. The second adjustment reflects the additional customers which were added
to the system between June 30, 2006 and December 31, 2006. Ms. Gernmecke's adjustment
increased Petitioner's test year water revenues from $815,906 to $8185583. The adjustments for
the sewer utility decreased Petitioner's test Year revenues from $1,504,196 to $l,485:516.

11
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Finally, Ms. Gernmecke stated that Petitioner included unamortized rate case expense
from their prior rate base. Ms. Gemmecke testified that .prior yeélr rate case expense was filly

. amortized April 2007, and therefore, there was no unamortized portion to include in the
current rate case.

Ms. Gemmecke also discussed an adjustment to depreciation expense. Ms. Gemmecke
noted that Petitioner used depreciation rates of 12.5% for vehicles and 25% for computers, while
she used a composite rate of 2.0% for all of the water utility plant and 2.1% for all of the sewer
utility plant. .

.
1 .
1.

Finally, Ms. Gemmecke noted that Petitioner currently uses a flat rate for their sewer
utility. She proposed that Petitioner change to a strictly volumetric rate structure based on water
consumption, which would send price sigils to Petitioner's customers that will promote the
efficient use of water.

i
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2. Roger A. Pettiiohn. Mr. Pettijohn, Senior Utility AnalySt for the OUCC's
Water/Wastewater Division responded to the testimony of Mr. Montgomery and reviewed
Petitloner's compliance with the Comlnission's Order in its last rate case, Cause No. 42488. In
Cause No. 42488 the Commission ordered Petitioner to file quarterly reports with the
Commission, OUCC, and the intervenor concerning its inflow and infiltration program. Mr.
Pettijohn stated that Petitioner did file quarterly reports in compliance with the order as well as
evidence of Inflow and Infiltration remediation costs as required. The most recent report tiled
showed $570,288.87 being spent through the 4th quarter of 2006. Twin Lakes also distributed to
its customers an annual notice as required, and submitted quarterly summaries of complaints
with the Consumer Affairs Division of the Commission. Mr. Pettijohn testified that Twin Lakes
had complied with the Order in Cause No. 42488.

I
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Mr. Pettis ohm stated that Petitioner has seven deep wells with capacities from 100 rpm to
a high of 300 rpm. These wells pump either to a 1.152 mud gravity filtration plant or a 0.500
mud pressure filtration plant. The Petitioner adds chlorine and fluoride at the treatment plants..
Mr. Pettijohn testified that Petitioner has total water storage of 700,000 gallons and the wells and
plants have auxiliary power, and that Petitioner serves approximately 3,100 customers and
pumps an average of 520,000 gallons per day. Mr. Pettijohn explained that Petitioner's growth
over the last four years has been approximately 9%.

4:
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Mr. Pettijohn stated that source of supply or well capacity continues to be a concern. Mr.

Pettijohn testified that the Petitioner's aquifers appear to be only marginally sufficient to meet
current demand and will prove less so as demand increases. He said that many water works in
Indiana do not develop or retain wells that yield only 100 rpm, three of Petitioner's seven Wells
have a rated capacity of approximately 100 rpm. In addition, well records from Petitioner's last
cause indicated that several of its wells had falling static and pumping water levels. As a result,
Mr. Pettijohn stated that Petitioner recently began to drill test wells in an effort to locate an
adequate alternative water supply. He noted that Petitioner is unable to purchase water from
nearby sources: for instance Indiana American, Petitioner's closest wholesale source of supply, is
unable to sell Twin Lakes water due to specific restrictions outlined in The Great Lakes - St.
Lawrence River Basin WaterResources Compact. K

r
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Mr. Pettijohn discussed Petitioner's plant, and stated that Petitioner has an extended
=aeration plant that processes an average dailyllow of 0.656 mud with a capacity of up to 3.59
mud. The collection system consists of around 30 miles of asbestos cement pipe with Only 3
miles of PVC pipe. There are seven lift stations with 4 miles of cast or ductile iron sewer force
main. Petitioner's system is designed and intended for sanitary only treatment. Because the
collection system is over 40 years old, constructed of inferior pipe material and may have
significant residential sump pump inflow, surface and grey water, Mr. Pettijohn testified that
inflow and infiltration is still a problem. .

re
1
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Mr. Pettijohn testified that Petitioner consistently meets its NPDES discharge permit
parameters issued by IDEM. However, he noted that due to the signif icant inf low and
infiltration (l&l) problem, the collection system still experiences sanitary sewer overflows as
recently asApril 25, 2007. Petitioner reported this to IDEM after a 2.5" rain event. He also
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stated that on January 4, 2007> Petitioner reported a "partial bypass" of the plant which resulted
'm 300,000 gallons of wastewater to spill into Storey Creek Run. MI. Pettijohn testif ied that
Petitioner contended that residential sump pumps connected to the sewer system are exacerbating
its I&I problem

Mr. Pettis ohm stated that the projects Montgomery testified to are needed and useful
to Petitioner's operation. The cost and completion of each project has been verified through
work order, site inspection, or odder records. In ah effort to prevent sewage overflows, Petitioner
has installed a Viii station and force main designed to stop or minimize surcharging manholes by
diverting flow from over 500 homes away ;Erom the northeast quadrant or Lake Area, which was
completed and placed into service on September 8, 2003, at a cost of approximately $1 million
dollars, While this improved the surcharging and resulting sewer overf low problem, Mr
Pettijohn noted that it did not eliminate it altogether

Pettis ohm recommended that

•

•

Petitioner complete Project ID# 4167, which is a sewer collection system study to
identify source of I8cI_ Petitioner should provide a copy of the study to the .Commission
Hold the OUCC
Petitioner should also complete Project ID# 3395, which is the replacement of 1,100 feet
of "dilapidated sewer main that is allowing inflow and infiltration into the sanitary sewer
system
.Petitioner complete Project ID# 4163, which is to die rehabilitation and sealing of
"manholes that are allowing inflow and infiltration".
Petitioner continue televising collection mains and perform smoke testing procedures to
identify line fractures and home sump connections.
Petitioner continues f iling l&I quarterly reports as stipulated in Cause No. 42488. In
addition, Petitioner should also enclose a Project Detail sheet. This sheet is already
generated internally by Petitioner and will be useful to the Commission and OUCC in
understanding the dynamics, justification, and progress of various lilLI projects.
Petitioner modify its website customer~contact-tab to a more user-friendly and responsive
approach.

3. .Edward.R. Kaii&1an. Kauinan, Senior.=OUCc Utility Analyst, provided two
-sections of testirhonylin this Cause. The first section described how Kaufman determined
Ethe appropriate common equity cost rate for Twin Lakes and the second section explained his
criticisms ohMs. Ahem's proposed cost of equity analysis.

Mr. Kaufman summarized his testimony by explaining his use of both a Discounted Cash
Flow (DCF) and Capital Asset Pricing Model (CAPM) to estimate Petitioner's cost.of equity.
Mr. Kaufman explains that the DCF model is used by investors todetermine the appropriate
price to pay for a particular security, while CAPM is a form of risk premium analysis used to
estimate the cost of capital. The DCF model assumes that.the price of a security is detennined
by its expected cash Hows discounted by the company's cost ofequity. Mr. Kaufman explained
that the company's cost of equity must be greater than its expected dividend growth rate for this
model to be valid. As to CAPM, he stated that model is based .on the premise that investors
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require a higher return for assuming additional risk. Mr. Kou&nan's DCF .model produced a
range of estimates from 8.09% to 8.37%, while his CAPM analysis produced a range of
estimates of 7.54% to 9.22%

The combined range of DCF and CAPM is 7.54% to 9.22%. Petitioner's company risk,
which is not in dispute, is 40 basis points (0.40%). With this adjustment the final range is 7.94%
(8.00% rounded) to 9.62% (9.60% rounded). MI. Kaufman stated that, in his opinion,
Petitioner's cost of equity is above the midpoint, and recommended a cost of common equity of
9.15%, which would result in a weighted cost of capital of 7.65% as shown below:

$84

4

Ratios
58.11%
41 .89%

100.00%

Cost Rate
6.58%
9.15%

Weighted
Return

3.82%
3.83%

Long-Term Debt
Common Equity

Total
Weighted Cost of Capital 7.65%

l

Mr. Kauhnan explained that his cost of equity estimate is 235 basis points lower than Ms.
Ahem's 11.5% cost of equity estimate due to the use of different inputs into the various models
and the weight each model is given by the witnesses. For example, in Ms. Ahem's CAPM and
Risk Premium analyses, she relies on the arithmetic mean risk premium and gives no weight to
the geometric mean risk premium. In addition, Ms. A fern. gave considerable weight to her
Comparable Earnings Model while MI. Kaufman did not use the Comparable Earnings Model.

I
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Mr. Kaufman explained that the most signiiicmt differences between him and Ms. Ahem
can be explained by the following factors:

•

•
I

•

Ms, Ahem relied too heavily on intermediate term forecasted growth in Earnings Per
Share (EPS) in her DCF analysis and subsequently uses an inappropriately high growth
rate, which overstates the results of her DCF analysis.
Ms. Ahem overstated the forecasted market risk premium in both her CAPM and Risk
Premium analyses .

Ahem relied solely on the arithmetic mean and ignores the geometric mean to
estimate her fhistorieal market risk premium in both her CAPM and Risk Premium
analyses. Mr. Kaufman" explains that ignoring the geometric mean risk premium
overstated the results of Ms. A fern's CAPMand Risk Premium analyses.
Ms. Ahem used a Comparable Earnings (CE) Model that overstates cost Of equity and
includes companies that are not comparable to the water industry. Ms. Ahem's
Comparable Eamings model is 310 basis points higher than her next highest model and
adds approximately 90 basis points to the high end other analysis.

J Intervenor's Evidence

1. Robert Campbell. Robert Campbell, Community Manager of Lakes of the
Four Seasons ("LOFS"), provided testimony on behalf of the Intervenor. Mr. Campbell stated
there are. three major areas of concern, sewer discharges onto Intervenor's property, health
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concerns created by Petitioner's sloppy oversight of its subcontractors' work, and the quality of

water Twin Lakes provides its customers.

Mr. Campbell testified that he is aware that for over thirteen years, sewage Hom the
Inanholes in the Twin Lakes system has overflowed during rain events. He referenced the
Cornlnission's 1991 Order in Cause No. 39050, Petitioner's prior sewer rate case, in which this
issue was addressed. In that Order, Petitioner was required to perform a comprehensive
engineering study of its sewer utility system within one year from the date of the Order_ The
CommissioN also noted that Petitioner's position in the 1991 proceeding was that "it will not add
new sewer customers if to do so would cause additional problems for its existing customers."
The Order also stated that a "preventative maintenance program is needed to check periodically
the entire sewer system for damage, water infiltration, cracks, leaks and settling of pipes" and
ordered Petitioner to tile `with the Commission and the OUCC, within six months of the Order,
its preventative maintenance program. Ultimately the Commission found that "the evidence is
more than sufficient to find that the service problems are unreasonable and should be rectified."

Mr. Campbell stated that in Cause No. 42488, Petitioner's last rate case in 2004, in which
he testified to the number and severity of sewage backups that LOFS residents continued to
experience through 2004, and that he believed that Petitioner had not rectified the service
problems identified from the 1991 rate case. He also noted that Petitioner added a new sewer
customer of significant size, Jerry Ross Elementary School, without resolving the discharge
issues that plagued LOFS. In die 2004 rate case, Petitioner "recognized that there have been past
incidents of sewer discharges within the Lakes of the Four Seasons subdivision and committed to
taking a variety of steps designed to alleviate this problem." Petitioner agreed to spend at least
$500,000 between 2003 and 2007 one program designed to diagnose and remediate sewage
discharges, including relining certain portions of sewer mains, and conducting certain lift station
repairs, all "with specific actions detennined based on Petitioner's business decisions_"
Petitioner also agreed to submit quarterly reports explaining the steps taken to address the
discharge issues. in the Commission's Order approving the 2004 Settlement Agreement, the
Commission noted that "of greatest concern to the Commission and the Intervenor, as well as to
Twin Lakes and the OUCC, have been past instances of sewer discharges within the Lakes of the
Four Seasons subdivision."

>
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` Mr. Campbell continued that while he has no evidence that Petitioner failed to undertake
/the projects it agreedtoperforrn .as a result of the last rate case, those projects have not solved
this problem. Petitioner reported that between March 31, 2004 and March 15, 2007, it received
over 90 incident reports from customers involving sewer service. Of those, at least 45 involve
complaints of sewage bacldng up into customers' homes. In those cases, a majority of the
incident reports show a determination by Twin Lakes that backups were not die fault of the
utility. Given Petitioner's long history, Mr. Campbell stated that he could not believe that many
of the problems are not caused by Petitioner's system. According to Mr. Campbell, LOFS
continued to experience surcharging manholes where raw sewage spewed from manholes and
flowed directly into lakes that are used for fishing, boating and swimming. Absent a problem
with the Petitioner's system, a heavy rain event should not result in surcharging rnanholes. He
stated that since 2004, Petitioner has been cited at least 6 times bYlDEM for sewage overflows,

a
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Mr. Campbell Stated that he recently became aware of a situation caused by Petitioner
that posed serious potential health hazards to LOFS residents that led him to question Petitioner's

on
Kingsway Drive within the LOFS subdiv ision. Twin Lakes hired a contractor that did not
remove the old sewer pipe, instead, broke it up and left it in the ground, cornrningled with the
back-till used for the new line. In March, LOFS residents reported seeing broken pieces of the
old pipe on the surface and protruding tram where die replacement occurred. On March 27,
2007, LOPS hired DLZEngineering to inspect the site and to test the pieces of broken pipe. Test
results show that the pieces of pipe contained 26% and 34% asbestos, respectively. Once Twin
Lakes became aware of this, Twin Lakes did nothing more than send out a person to pick up the
large pieces of exposed, broken pipe. In discovery when asked what steps Twin Lakes has taken
to eliminate and ameliorate any future human exposure to asbestos as a result of the repair work,
Twin Lakes responded on April 9, 2007,'that it is "not aware of any remaining health hazard
relating to that work."

and despite having known about these problems for over a decade, Petitioner still has not Fixed
the problem.

attention and diligence in its operation. Ki November, Twin Lakes replaced a sewer line

Mr. Campbell stated that for years LOFS residents have endured poor Water quality from
Twin Lakes. He stated that a water softener is an absolute necessity and typically water heaters
will only last three to four years. LOFS's residents are also concerned with the existence of
harmful substances in the water, including but not limited to E. Coli bacteria_ In a discovery
response, Twin Lakes" data only showed that tests were conducted for levels of fluoride, iron,
and chlorine. Mr. Campbell questions whether Petitioner is testing for contaminants that could
be harmful to our resident's health.

Mr. Campbell recommended that the' Commission condition any rate relief on the
following recommendations:

it
f;

l

i
i

Order Petitioner to implement a plan within sixty days of the Commission's Order
that will eliminate all sewer discharges of LOFS property within twelve mondrs, and

report to the Commission and the parties in this cause, monthly, on the status of the
plan's implementation until the discharging is corrected. As part of this requirement,
Petitioner should be required to .identify and report to the Commission why the
Preventative maintenance program ordered by this Commission in 1991 and the steps
taken as a result of the 2004 Order have been unsuccessful .in eliminating sewer back-
ups and surcharging manholes. These costs should be incurred by Petitioner and not

included in rate base. This can be done by either, awarding Petitioner an incentive in
the font of an increased annual incremental rate of return for each of the next three

. years that Petitioner's system experiences no sewer discharges, Or prohibit Petitioner
from connecting any additional customers until it presents proof to the Commission

and die parties that its system experienced no ovedlows format least one year. 'M.

Campbell recommended that the Commission take a more aggressive role in

enforcing its requirements so that sewer discharge issues are actually eliminated.

f
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l . Michael T. Dryjansld. Mr. Dryjanski's rebuttal testimony directly
addressed the topics Ms. Gemmecke addressed in her direct testimony. He agreed with her
adjustments pertaining to rate base, amortization of CIAC, capitalized payroll and customer
normalization adjustment, but disagreed with her adjustments pertaining to salaries and benefits,
depreciation expense, consumer price index adjustment and sewer rate design.

Mr. Drydanski partially agreed with Ms. Gemrnecke's adjustment for the rate case
expense, except for the adjustment to legal fees. He stated there is no justification to disallow
the actual costs for legal fees, and that Ms. Gemrnecke proposed an arbitrary reduction of
$50,000. .

4. Order Petitioner to implement measures that reduce the hardness of Petitioner's water
in an effort to eliminate excessive wear and tear on customer's water heaters and
submit quarterly reports to the Commission and the parties to this proceeding on the
status of Petitioner's execution of the plan.

2. Order Petitioner to remove all present or future unused underground asbestos-
containing pipe in a manner that does not create a health hazard, and to remediate any
sites where asbestos-containing material is present, consistent with applicable EPA
guidelines.

5. Order Petitioner to present proof, on a quarterly basis, that it is testing for and abiding
by all state and federal regulations for safe levels of all chemicals, substances and
contaminants in the potable water supply.

Order Petitioner and its subcontractors to adhere to all state and federal guidelines on
removal of Transite pipe when they do sewer repairs. All sites should be cleaned up to
existing state and federal standards. `

Pehltioner's Rebuttal Evidence.

E

i_.1_

With respect to salaries in benefits, Mr. Dryjansld rebuts Ms. Gernmecke's testimony that
twoproposed new positions were not needed by Petitioner because five months after they filed
their direct testimony, the positions were still not filled. Dryjanski testified 'that the positions

. had been filled as of dune 4, 2007.. The reason for the delay in hiring the Regional Director ._
Midwest position was because Petitioner had to find someone qualified for the position and go
through all of the various hiring procedures. Regarding the Administrative Assistant (AA)
position, additional time was necessary because Petitioner hired from within and the new AA
had to train their replacement. In addition, Petitioner under-estimated the amount allotted forth
new positions. While Petitioner estimated an adjustment of $28,409, Mr. Dryj an ski testified that
the actual salaries require an adjustment of $37,729.

§;

;§§
L

Mr. Dryjansld disagreed with the OUCC's proposal to use the composite rate for
depreciation. He still recommended using the 12.5% rate for vehicles and a 25% rate for the
computers. He explained that depreciation is supposed to systematically reduce the cost of the
asset over the useful life of the asset. He stated that using a 2% or 2.1% composite rate implied a
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useful life of at least 47 years, while the 12.5% rate used for vehicles by Petitioner implied a
useful life of eight years, and the 25% depreciation rate for computers implied useful life of four
years.

Finally, MI. Dryjansld discussed the OUCC's proposal to change Petitioner's sewer rate
design born a flat fee to an exclusively volumetric rate based on water consumption. Instead of
accepting the OUCC's proposal, Petitioner proposed a combination rate structure of a .base
charge and a volumetric rate. He testified that the base charge should recover at least 40% of the
revenue requirement with the other 60% being recovered by the volumetric charge based on
water consumption. '

. 2. Pauline M. Ahem, CRRA. Ms. A fern testif ied that Mr. Kautinan's DCF
cost of equity rates of 8.09% to 8.37% are inadequate because there is no realistic opportunity to
am the market-based rate of return on book value. When Mr. Kaufman's 8.09% and 8.37%

return rate is applied to book value there is no possible way to achieve the growth inherent in the
implied annual total returns related to average market prices of $24.079/$28.l23 absent a huge
cut in annual cash dividends.

Ms AherN explains that MI. Kaufman's CAPM Model is flawed in four respects. First,
Ms. Ahem explained that Mr. Kaufman incorrectly utilized geometric mean historical returns
and incorrectly utilized the total return on long-term goverNment bonds, instead of income
returns. She explained that only the arithmetic mean takes the standard deviation of returns
which is critical to risk analysis into account. The geometric mean is appropriate only when
measuring historical performance and should not be used .to estimate an investor's required rate
of return

Second, Ms. Ahem testified that both ratemakiing and the cost of capital are prospective
therefore, it is inappropriate to use historical yields as the risk-free rate in a CAPM analysis. The
appropriate yield to use as the risk-free rate is the prospective yield on long-term U. S. Treasury
notes

Third, Ms. Ahem stated that increasing the number of observations in a regression
generally increases the reliability.. of the resulting regression coefficients, including beta. Too
many observations especially of daily stock .price data, can .. introduce distortion. into the
regression, actually decreasing the reliability of die regression coefficients; Ms. Ahem explained
that Mr. Kaulinan implied that his use of different sources of beta is necessary because Value
Line's betas appear biased upward. Ms. Ahem testified that beta is the slope coefficient of an
ordinary least squares (OLS) regression of individual company market prices relative to a total
market index

Finally, Ms. Ahem discussed Mr. Kaw8nan's failure to alsOapply the empirical CAPM to
account for the fact dirt the Security Market Line (SML) as described by the traditional CAPM is
not as steeply sloped as the predicted SML. Ms. Ahem updated her cost of common equity to
1 l1.40% by applying the same four Cost of common equity models in an identical manner as in
herdirect testimony using current market data. Ms. Ahem updated her overall rate of return to
8.6%
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Settlement Agreement. The parties offered their Settlement Agreement, which
resolved all issues in this Cause. A copy of the Settlement Agreement is attached to this order

Test Year. As approved by the presiding officers in their December20
2006 docket entry, the Settlement Agreement reflects the parties' use of a cut-oft" date for
detennining Twin Lakes' rate base of June 30, 2006, and a test year ending December 31, 2006
with adjustments reflecting changes in Twin Lakes' operations in 20057 that are fixed, known
and measurable

Rate Base. The parties agreed to an original cost less depreciation rate
base for each utility, which they agreed is $2,180,964 for the water assets and $6,049,672 for the
sewer assets

Cost of Capital. There was no disagreement among the parties in their
preiled testimony that Twin Lakes' cost of long-term debt is 6.58%, or that such debt comprised

. of 18 from Petitioner's
Schedule. PMA-1 to Schedule 5 of the OUCC's Exhibit No. 1. The Settlement Agreement
reflects the parties' agreement for settlement purposes only that Twin Lakes' cost of common
equity is to be 10.155%. This results in the following weighted cost of capital to be used in this
case for rate malting purposes

58.11% of Twin Lakes' capital structure. Compare Schedule 1, Page l

Class of Capital
Common Equity
Long-Term Debt

10.15%
Weighted Cost

4.25%
Percent of total

41.89%
58.11%
100% 8.07%

Approved Return. The Settlement Agreement provides that Twin Lakes
should be authorized to earn an 8.07% return on its original cost, depreciated, (1) water utility
rate base of $2,180,964 and (2) sewer utility rate base of $6,049,672. Under the Settlement
Agreement, the net operating income shall be $176,004 in the case of Twin Lakes' water utility
and $488,209 in the case of Twin Lakes' sewer utility

Revenue Adjustments Under Current Rates. As shown in Settlement
Schedule 7 oftheparties' settlement, the parties agreed that two categories of adjustments should
be applied to Twin Lakes test year revenues under current rates. First, they agreed upon a
customer normalization increase of $1,636 for the water utility and a decrease of $20,613 for the
sewer utility. Second, they agreed to add $1,040 to water revenues and $1,933 to sewer revenues
for customer growth from the end of the test year through the rate base cut-off of December 31

Expense Adjustments. The four-page Schedule 8 of the parties
Settlement Agreement contains the details for 13 proposed adjustments to TwiN Lakes
operations and maintenance expenses during the test year. These 13 categories included wages
payroll tax, employee benefits, bad debt, rate case amortization, depreciation, amortization of
contributions in aid of construction ("CIAC"), utility receipts and federal and state income taxes
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Depreciation Rat_es. Twin Lakes accepted as part of  the Settlement
Agreement the OUCC's position that one composite rate should apply to all of Twin Lakes
depreciable utility assets in service. The parties agreed that that rate should be 2.0% for all water
plant and, consistent with this Commission's current standard depreciation rate, 2.5% for all
sewer plant. Based upon these depreciation rates, pro forma annual depreciation expense was
$299,003 for the sewer utility and $107,050 for the water utility

Amortization of CIAC. Twin Lakes accepted as pair of the Settlement
Agreement the OUCC's position with respect to amortization of CIAC

Return Under Current Rates. The Settlement Agreement provides that
Twin Lakes should be allowed to increase its water rates $198,485 and its sewer rates $67,463
The resulting rates as agreed upon in the Settlement Agreement, reflecting a 24.02% increase in
water rates and a 4.52% increase 111 sewer rates

5 Service Quality Issues. At the field heariNg, customers offered verbal testimony
critical of aspects of Twin Lakes' service since its last rate case. Some of these customers, as
well as other customers, also submitted written and/or visual evidence describing discharges of
untreated sewage, including pictures purporting to represent instances of discharges into the
Intervenor's lakes, and backups into customer'.s basements. These concerns were also raised
within the Intervenor's pre-settlement testimony

Paragraphs 5 through 7 of the Settlement Agreement reflect the parties' resolution of the
Intervenor's issues. Of greatest concern to the Commission and the Intervenor, as well as to
Twin Lakes and the OUCC, have been instances of sewer discharges from manhole #307. While
Twin Lakes' ongoing investments have reduced the instances of sewer discharges in the rest of
its system, such Mat during the 22 months from August, 2003 until June, 2005, there were no
reported instances of sewer discharges, Twin Lakes has committed to making further investment
intended to eliminate during normal operating conditions discharges from manhole #307 and the
nearby manhole #306. The Settlement Agreement also calls for Twin Lakes to pay $5,000.00 to
the Intervenor, spread over two years, for purposes of re-stocldng with fish one or more of the
lakes within the Intervenor's subdivision

DiscusSion and Findings. Pursuant to the Commission's procedural rules, and
prior determinations by this Commission, a settlement agreement will not be approved by the
Commission unless it is supported by probative evidence. 170 lAC 1-1.1-17. Settlements
presented to the Commission are not ordinary contracts between private parties. United States
Gypsum, Inc. v. Indiana Gas Co., 735 N.E.2d 790, 803 (Ind. 2000). Any settlement agreement
that is approved by the Commission "loses its status as a strictly private contract and takes on a
public interest gloss." Id. (quoting Citizens Action Coalition-v. PSIEnergy, Ire., 664 N.E.2d 401
406 (Ind. Ct. App. l 996)). Thus, the Commission "may not accept a settlement merely because
the private parties are satisfied, rather [the Commission] must consider whether the public
interest will be served by accepting the settlement." Citizens Action Coalition, 664 N.E.2d at 406

The water rate iriCreasc was calculated uslmg the incorrect gross .revenue conversion factor. See Note 4, i n t o
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A. CIAC Adjustment. Before addressing the service quality issues that have been
raised in this Cause, we inst address the proposed treatment of CIAC. The OUCC proposed, and
Petitioner accepted, an adjustmeNt to amortize CIAC- This adjustment consisted of two
components: the .amortized CIAC expense reduced Petitioner's depreciation expense on its
income statement, and Petitioner's rate base increased by $475,043 for water and $856,892 for
sewer as "accumulated amortization of CIAC."

Before addressing the .issues raised in the present Cause, we will provide the background
of Twin Lake's past rate cases. On April 17, 1991, the Commission, in Cause NO. 39050,
approved 23.14% and 64.84% increases to Twin Lake's water and sewer rates, respectively. The
Commission also noted that while there was little dispute as to the rate increases, "there was
extensive evidence concerning service problems allegedly incurred by Petitioner's customers."
In re Petition of Twin Lakes Utilities, Inc., Cause Nor 39050, 1991 PUC Lexis 128, at *34 (Apr.
17, .1991). Accordingly, the Commission required Twin Lakes to conduct an engineering study
of its sewer system and establish a preventative maintenance program to periodically check the
sewer system for damage arid infiltration. The Commission also found dirt Petitioner's cleaning
program whereby Petitioner would clean ten percent of its sewer system annually was "not
adequate," and that the sewer system deficiencies noted in the 1990 Pitometer smoke testing
report should be "immediately corrected." Id. at *57.

Most recent1y,2 in Cause No. 42488 (Mar. 31, 2004) ("2004 Order"), the Commission
approved a Settlement Agreement between the parties that are involved in the present case. In
that case, the Commission approved a settlement that provided a 9.07% and 40.89% increases to
Petitioner's water and sewer rates, respectively. In addition, Petitioner committed to spend
$500,000 on an inflow and infiltration remediation program through 2007, "to further diagnose
and remediate residual instances of inf low and inf iltration (I&I) into its sewer system, as
warranted." 2004 Order at 4. In its Order, the Commission noted that customers complained of
sewer discharges that had been ongoing since its prior rate case.

The Commission has addressed the issue of amortizing CIAC on several occasions, most

recently in Petition oflndiana~American Water Co., Cause No. 42520, at 91-93 (Nov. 18, 2004).
As the Commission explained in that Order, Indiana's current policy of allowing depreciation on

CIAC is consistent with the broader goals of Indiana Code Section 8-1-2-19. In Indiana-

American, the Commission declined to adoptthe OUCC's position to amortize CIAC, although
the CommiSsion did recognize that agoNizing CIAC May be considered for a troubled utility or

Furthermore, any Commission decision, ruling or order - including the approval of a settlement -

must be supported by specific findings of fact and sufficient evidence. United States Gypsum,
735 N.E.2d 790 at 795 (citing Citizens Action Coalition v. Public Service Co., 582 N.E.2d 330,

331 (Ind. l99l)). Therefore, before the Commission can approve the Settlement Agreement, we
must determine whether the evidence in this Cause sufficiently supports the conclusion that the

Settlement Agreement serves the public interest, .

2 TwinLakesalso sought a rate increase ̀ m 1992, which waslimitedto its water rates. See In re Petition of Twin
Lakes Utilities, Inc., Cause No.39573, 1993 PUC Lexis 106(Mar.10, 1993).
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utilities with small rate base. However, at the hearing in this Cause, Ms. Gemniecke stated that
those concerns are not presentwith Petitioner.

The Presiding Off icers also questioned MS. Gemmecke concerning The proposed
"accumulated amortization of CIAC," which provides a Nearly $1.3 million dollar increase to the
combined water/sewer rate base of Twin Lakes. Although she described this increase to rate
base as a remedy for "intergenerational inequities," we are not convinced that this proposed
treatment does not constitute retroactive raternaldng. Typically, when CIAC is amortized, the
amortized amount reduces the revenue requirement. At the same time, the same amount is added
into rate base. Over time, the amount added to rate base will accumulate and offset, to some
extent, CIAC. The Settlement Agreement's treatment of CIAC, and specifically, the $1.3 million
of accumulated amortization, in essence gives Petitioner over eleven years worth of amortized
CIAC at once. At the same time, Twin Lakes' customers have not received the benefit of
amortized CIAC, through a reduction of the revenue necessary, for the past eleven years.

Accordingly, the Commission does not accept this aspect of die Settlement Agreement
Petitioner indicated in its response to July 10, 2.007 Docket Entry that it would not have accepted
the OUCC's proposed treatment of CIAC absent the provision of accumulated amortization. As
we stated in the Indiana-American Order, we are not averse to reconsidering our existing policy
after careiiil consideration. However, even without the accumulated amortization, the evidence
of record does not convince us to depart Horn our long-standing policy on CIAC depreciation in
aNs Cause.

B. Rate Base and Revenue Requirement. With these changes, Petitioner's rate
base is shown in the following table:

Rate Base

Description Water Sewer

Utility Plant in Service as of 6/30/06
UPIS itemsadded 7/1/06 - 12/31/06

$ 5,113,324
209,419

$11,649,676
382,124 ;

4»¢ Less: Accumulated Depreciation
. Net Uulny Plant in service

(1,200,765)
4,121,978

(2,652,667)
9,379,133

Add: Capital items added 7/1/06 - 12-31-06 net
of retirements (not posted to books)

AccuMulated Amortization of CIAC
121,069 77,907

I

3 . .
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Less: Additional Dear. through 12/31/06 (6 mos) (53,525) (149,502)

Contributions in Aid of Construction (2,061,761> (3,734,590)

Deferred Income Taxes (430,947) (389,717) i
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Unamortized Income Tax Credits (41,863) (41,050)

Customer Deposits (765)
654.186
51Add: Worldng Capital

(750)
141.431
51

Total Rate Base 705.921 $5.192

The pro-fonna revenue and expense amounts are shown in the table below

Water
$984.778

15

Sewer
504.852
55

(18) (17)

Revenues Residential
Revenues Commercial
Late Fees
Miscellaneous Revenues
Connection Meter Fees
New Customer Charge
NSF Charge
Cut-off Charge
Total Operating Revenues 014.110 572.195

485.981
5

94.625
10.015

109.482
14

92.789

107.357
21

Operations and Maintenance
Bad Debt Expense
Taxes Other Than Income

IURC Fee
Property and other. general tax
Real Estate Tax
Personal Property Tax
Utility Receipts Tax
Franchise Tax (SOS report) 2

107.050 299.003

(567)
37.350

(1,304)

Depreciation
Amortization ofCIAC
Amortized Investment Tax Credit
Income Taxes - Federal
Income Taxes - State
Total Operating Expenses

Net Operating Income

876.442

$137668

1.153.130

In addition to the changes that result from the disallowance of the Amortization of CIAC. the deduction for "Taxes
Other Than Income (other than URT)" in the sewer tax calculation was changed to $211,536 from
$222,547. This change was made because it was apparent drat the Utility Receipts Tax (URT) was included
the $222,547 total Taxes Other Than Income in the Settlement Schedules when it should have been excluded
while the Real Estate Tax amount of $9,820 was not included in the total for Taxes Other Than Income but
should have been
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Water (13,500 gallons) Sewer (flat rate)
Current bimonthly charge $43.74 $80.53
New bimonthly charge $53.47 $84.59

Petitioner's revenue requirement is calculated as follows

Revenue Requirement
Water Sewer

Original Cost Rate Base
Times: Weighted Cost of Capital

705.921
8.07%

192.870
8.07%

Net Operating Income Required
Less: Adjusted Net Operating
Income

137.668 419 065

(29,113) (374,660)

Additional NOI Required 108 555 44.405

Gross Revenue Conversion Factor 1.6933 1.6933

Recoxmnended Revenue Increase 183 811 75 189

Percent Increase 2224% 5.04%

The billing impact for a residenhlal customer on a 5/8 inch meter, based on 13,500 gallons of
usage bimonthly for water utility customers, is shown on the following table

C. Service Quality. The Commission remains concerned with the overf low
prob1erns.Petitioner has experienced with its sewer system. The Commission first addressed
these problems in Cause No. 39050, 1991 Ind. PUC Lexis 128 (Apr.. 17, 1991) ("l99l Order").

. in that Cause, denoted the infiltration problems with the sewer system resulted in ovedlows
lam gnnaqnhlqles .amid sewagebackups into ébasernents. As a.reSu1t, we ordered Petitioner to
=unde1rtake an engineering study of its sewer system end develop a preventative Maintenance plan
to periodically check the entire sewer system for "damage, water infiltration, cracks, leaks and
-settling of pipeS." 1991 Order at *57. .

i

In Pet:itioner's last rate case in Cause No. 42488 (Mar. 31, 2004) ("2004 Order"), the
Commission approved a settlement by which Petitioner committed to invest $500,000 into its
sewer system to remedy infiltration Problems. We stated that the "installation of a new sewer

\."r

4 The settlement schedules for the water utility reflected "Additional NOI Required" of $114,800 multiplied by the
"Gross Revenue Conversion Factor" of "1.6933." However, the actual gross revenue conversion factor used in.
the settlement schedules calculation was 1.72896. The revenue increase calculation in the Order used a Gross
Revenue Conversion Factor of 1 .6933.
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force main in August, 2003, is anticipated to significantly reduce if not eliminate such
discharges." 2004 Order at 4. As part of the settlement approved in the 2004 Order, Petitioner
committed to submit quarterly reports as to its progress in addressing the infiltration problems

In this Cause, Petitioner again is facing continuing infiltration problems, resulting in
surcharging manholes, sewer backups into resident's basements, and untreated sewage flowing
into nearby waterways. .While the Settlement Agreement calls for the remediation of two
manholes, "Twin Lakes continues to face the fact that much of its system is still comprised of
Transite pipe that is prone to failure with age..." Petitioner's Verified Response to Docket Entry
Questions, at 2. The 1992 Engineering Study recommended die installation of flow monitoring
devices "[i]f problems associated with inflow and iriiiltration persist following manhole repair
and that "[a]reas requiring attention are easily identified from the flow information obtained
Petitioner's Ex. 8 at 13. Petitioner further stated "that all the repairs .called for in the 1992
engineering study have been made." Petitioner's Verified Response to Docket Entry Questions
at 2. It is unclear why Petitioner has been unable to resolve the continued problem of infiltration
in the Fifteen years following the 1992 study, two Orders from this Commission specifically
addressing this problem, and a significant amount of resources Petitioner has devoted to this
issue

Accordingly, the Commission establishes a subdocket proceeding to address the
continued infiltration problems with Petitioner's sewer system, pursuant to Indiana Code Section
8-l~2-58. The subdocket shall be assigned Cause Number 43128 Sl and captioned as follows
IN THE MATTER OF THE COMMISSION'S INVESTIGATION OF TWIN LAKES

UTILITIES. lnc.'s SEWER SYSTEM INFLOW AND INFILTRATION While the
Commission is fully aware that the planned remediation of Pinhole #307 should address the
surcharge issues, it appears Petitioner's Transite pipe is a significant contributor to the underlying
infiltration problems. Twin Lakes acknowledged as much in its July 16, 2007 Very?
ReSponses to Docket Entry Questions: "Twin Lakes continues to face the fact that much of its
system is still comprised of Transite pipe that is prone to failure with age." It is apparent that
Twin Lakes must take a more active role in addressing the infiltration problem rather than what
has historically occurred through attempts to remedy problems following significant customer
complaints. The purpose of the subdocket will be to examine the appropriateness of prioritizing
the replacement of Transite pipe based on the flow data thorn flow monitoring devices discussed
in the 1992 Engineering Study. If that data is not available, the subdocket shall examine aN
appropriate--timeframe for the installation of flow monitoring devices or other monitoring
activities and a timeframe for collecting data that would demonstrate the areas in which
infiltration is occurring. In addition, the subdocket will address whether an increase in the
current cleaning schedule of its sewer system, on percentage of system cleanedper year, would
be appropriate

Finally, although we find that Petitioner's sewer revenues should increase by 5.049
Petitioner shall not implement its sewer rate increase until it completes the remediation project
with respect to Manhole #307, which is the surcharging manhole depicted in the photographs
submitted to the Commission at the field hearing and in Intervenor's case-in-chief This should
provide Petitioner additional incentive to quicldy address the overflows associated with that
manhole, and is appropriate given the. service problems Petitioner's customers have faced
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I hereby certify that the above is a true
and correct copy of the Order as approved.

3. Upon tiling, in this Cause, a verified statement that the remediation project for
Manhole #307 is completed, Twin Lakes shall be allowed to increase its sewer rates by 5.04% on
an across-the-board basis. Prior to placing these rates into effect, Petitioner shall ile a revised
tariff with the Comlnission's Water/Sewer Division. These rates are effective for applicable
sewer service on and after Water/Sewer Division approval of the tariff.

APPROVED= JAN 1 6 2008

4. A subdocket is hereby established to address the inflow and infiltration issues
associated with Petitioner's sewer system. In order to address procedural matters and the
iNformation that is available or should be obtained, the Commission shall conduct a Technical
Conference at 1:30 on February 28, 2008, in Room 222, National City Center, Indianapolis,
Indiana. Appropriate staff should be present to participate in the discussion.

.D. Approval of Settlement Agreement. With the modifications noted herein, the
Commission kinds that the terms of the Settlement Agreement are generally reasonable,
supported by the evidence of record, and are M the public interest. With regard to future citation
of the Settlement Agreement, we find the Settlement Agreement and our approval of it should be
treated in a manner consistent with our finding in Richmond Power & Light, Cause No. 40434
(Mar. 19, l997) and the terns of the Settlement Agreement regarding its non-precedential effect.
The Settlement Agreement shall not constitute an admission or a waiver of any position that any
of the parties may take with respect to any or all. of the items and issues resolved therein in any
future regulatory or other proceedings, except to the extent necessary to.enforce its terms.

2. Twin Lakes shall be allowed to increase its water rates by 22.24% on an across-
the-board basis. Prior to placing these rates into effect, Petitioner shall tile a revised tariff with
the Commission's Water/Sewer Division. These rates are effective for applicable water service
on and alter Water/Sewer Division approval of the tariff

GOLC., LANDIS, AND SERVER CONCUR: HARDY AND ZIEGNER ABSENT:

IT Is, THEREFORE, ORDERED BY THE INDIANAUTILITY REGULATORY
COMMISSION that:

shall be effective on and after..the.date of its approval.

The Settlement Agreement attached hereto is approved as modified herein.

t
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Brenda Howe,
Secretary to the Commission
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STATE OF INDIANA

INDIANA UTILITY REGULATQRY COMMISSION FILED
IN THE MATTER OF THE PETITION OF )
TWIN LAKES UTILITIES, INC. FOR AN _, )
INCREASE IN ITS RATES AND CHARGES )
FOR WATER AND WASTEWATER UTILITY )
SERVICE )

JUL G 8 ZDD7

lr~1blAnA UTILITY

CAUSE no. 4312 EGULATORY COMMISSIOn

4

SETTLEMENT AGREEMENT

The undersigned parties ("Parties"), in compromise and settlement of the issues in

this Cause, enter into this settlement agreement ("Settlement"), pursuant to which they agree that:

Water Utility Income under Current Rates. Petitioner's pro forma water

utility operating revenue was $830,300 under current rates. Operating and Maintenance

Expense, including bad debtsexpense and after pro forma adjustments was $491 ,868. Taxes

other dlan Income Tax, including property tax, IURC fee, and utility receipts tax totaled

$226,566. Depreciation, net of amortization of Contributions in Aid of Construction was

$65,815. Amortization of Investment Tax Credit was $(567). Federal and state income tax

expense was $(11,389) and $(2,039) respectively. This resulted in total pro forma operating

expenses under current rates of $769,095 and a net operating income of $61 ,204 as shown iN the

schedules attached hereto as APp¢ndix A.

2. Agreed Water.Rate Increase. Petitioner should be authorized to revise its

water utility rates to produce $176,004 of net operating income, which will require $198,485 of

additional water utility operating revenues over test year proforrnarevenues, a 24.02% increase

inwater utility revenues. The increase, computed as shown in Appendix A, is based on an

original cost depreciated water utility rate base of $2,180,964 and a rate ofretum of 8.07%,

reflecting a 10.15% cost of equity and a 6.58% cost oblong term debt. The $114,800 difference

1
r
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between proforma net operating income under present rates of $61 ,204 and Petitioner's

authorized operating income of $176,004 was converted to a revenue increase by using a revenue

conversion factor of 1 .6933, as shown on Sch. IW of Appendix A. The water rate increase

authorized should be across the board by an equal percentage to all customers

Sewer Utility Revenue and Expense under Current Rates. Petitioner's pro

forma sewer utility operating revenue was $1,497,005 under current rates. Operating and

Maintenance Expense, including bad debts expense and aiizer pro forma adjustments was

$475,106. Taxes other than Income Tax, including property tax, IURC fee, and utility receipts

tax totaled $233,378. Depreciation, net of amortization of Contributions in Aid of Construction

was $205,639. Amofcization of Investment Tax Credit was $(1,304). Federal and state income

tax expense was $106,255 and $30,966 respectively. This resulted in total pro forma operating

expenses under current rates of $1,0486638 and a net operating income of $448,367 as shown in

due schedules attached hereto as Appendix A

Agreed Sewer Rate Increase. Petitioner should be authorized to revise its

sewer rates to produce $488,209 of net operating income, which will require $67,463 of

additional sewer utility operating revenues over test year revenues, a 4.52% increase in total

sewer operating revenues. This increase, as shown in Appendix A, is based on a sewer utility

rate base of $6,049,672 and a rate ofretum of 8.07%, reflecting a 10.15% cost of equity and a

cost of long term debt. The proforma net operating income diEerence of $39,842 was

converted to a revenue increase by using a revenue conversion factorof 1 .6933. See Sch. IS of

Appendix A. The sewer rate increase authorized should be across the board by an equal

percentage tO all customers. Petitioner should also continue to use its present billing

Methodology rather than convert to a volumetnlc billing methodology based on water

BDDBOI 4806028v3
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consumption. Petitioner agrees that as part of its next general rate case, Petitioner shall provide a

study to s.uppo1t a volumetric rate for sewer service for consideration by the Commission.

Remediation of Sewer Discharges. Petitioner recognizes an ongoing

problem of sewer discharges 80m two of the manholes on its system, Nos. 306 and 307, within
H

the Lakes of the Four Seasons subdivision. Petitioner has engaged engineers to study this

problem and design a solution ("Remediation Project") toward the end that discharges from

these manholes will be eliminated during normal operating conditions. Normal operating

conditions do hot include, among other things, grease or any other foreign objects causing

obstructions in any of the lines leading to dxese manholes, Twin Lakes has agreed to complete

the design of the Remediation Project and tile for construction permit(s) with the Indiana

Department of Environmental Management by February 28, 2008, with the bidding process

expected to be completed within sixty days of Twin Lakes' receipt of all necessary permits for

the Remediation Project. Twin Laces has acknowledged that time is of the essence and agrees to

proceed With due diligence in order to complete the Remediation Project by December 3 I , 2008.

To the extent matters beyond Twin Lakes' control cause a delay in the permitting and/or

eohstruction of the Remediation Project, then the December 3 l , 2008, completion date would be

extended accordingly

6 Subsequent Rate Relief Twin Lakes agrees that, if it initiates a general

request to increase its sewer rates in another case prior to completion of the Remediation Project

and after implementing the rate adjustment called for in the Parties' settlement Rf the instant

cause then higher sewer rates resulting from such a subsequent rate case would not take effect

until completion of the Remediation Project. The Remediation Project will be considered

complete upon inspection by Twin Lakes and release from construction to operations

BDDBOI 4806028v3
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Restockinlz of Lakes. Twin Lakes agrees to make two payments of

$2,500.00 each to the Lakes of the Four Seasons Property Owners' Association ("LOSS"), with

the first payment to be made within think days ofdme issuance by the Indiana Utility Regulatory

Commission of a final order accepting the Parties' settlement of this cause, and the second
L u

payment to be made within twelve months of the first payment, for a total payment amount of

1

$5,000.00. LOFS agrees to use these payments to restock with fish one or more lakes within the

LOFS subdivision.

Remedy for Breach. Should LOFS conclude that Petitioner is in breach of

this Settlement, LOFS may seek redress from eidier a court of general jurisdiction or the Indiana

Utility Regulatory Commission for such alleged breach.

Support for Settlement. The Parties agree that this Settlement is in the

public interest and that the Indiana Utility Regulatory Commission ("Commission") should enter

in the foam proposed by the Parties a final order approving this Settlement. The testimony and

exhibits preiiled in this Cause, along with the profiled settlement testimony accompanying this

Settlement, constitute sufficient evidence to support this Settlement, and such testimony and this

Settlement should be admitted into evidence. The Parties hereby waive cross-examination of the

witnesses giving such testimony.

10. Non-Precederitial Effect. This Settlement is entered into solely for

purposes o f this cause and shall not be cited by any Party against another Party in any iilture

proceeding other than for the purpose of enforcing the terns of this Settlement.

11. Commission Approval of Settlement. If the Commission does not approve |

i

this Settlement without a material change unacceptable to the Parties, this Settlement shall be

null and void.

4
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Entered into as of the ad day of July, 2007.

OFFICE OF UTILITY.CONSUMER
COUNSELOR

By:
, Att'y No. 22184-49

Asslstant Consumer Counselor
D ill

IN LAKES UTILITIES, INC.

By:
r

"\.

Clayton C i11er, Att'y No. 17466-49
BAKER ANIELS, LLP
300 n. Meridian St., Suite 2700
Indianapo1is,.1N 46204

. Tel: 317.237.1444
Fax: 317.237.1486 1
email: ccmi11er@bakerd.com

LAKES OF THE FOUR SEASONS PROPERTY
OWNER'S ASSOCIATION

By:

h !

811099 Atr'ynQ_1\6509-41 .
BQSE g m Js LLP
2700 First Indiana Plaza
135 N. Pennsylvania Street
Indianapolis, IN . 46204

-85
8.
84
1
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6/28/2007

Schedule IW

Page l ofl2

TWIN IAKES UT!LITIES_ INC

CAUSE no. 43128

OUCC's RevenueRcquixcnxusnt

We

PerSuppkmcntal

Petitioner

Sl 858.593

Rcfuumcc

178.679

Settlcmeut

$1,180,964

160.582

(53,163)

176.004

2 I3.762

I .s mc

s388.470

48.36%

4s3o%

1.6933

5164.041

l14.800

I .6933

$198.485

Original Cast Role Base

Times: Weighted Cos! of Capital

Net Operating Income Required

Las: Adjusted Net Opmulng lmsmnc

Amount to Balance to Pelitionds rumbas

Additional NDI Required

Gross Revenue Conversion Factor

Rdommmded Revenue Increase

Pelitioncr's Calculated Pefemtage lnarzse (dau request #44)

OUCC Puuenlage lease - Calculated l9_85% 2492%

Rate Impact - 13,500 glums bimonthly: Supplemental

Petitioner Settlement

Avg, per monde

S5242

$26.2 I

Gross Revenue Cnmvusiun Fader

Proposed By

By P:-.titinner

3361,493

2

Supplencntal

Pctilionu

$3 s8.470

Proposed

Runes

By  o u c c

S164.04 I

Scnlemcnl

s198.485x

2

3

4

s

6

Drscripxinn

Gas Revenue Change

Bad Debts Charge

Subtotal

IURC Fen (2007 Fiscal Year Ending)

Subtotal

Sm: U\ility Rmccipu Tax 0.4% of\inc 3)

0.l0&2098%

0.578851

99.421254

0.1062%

99.3150%

L39l9%

7

a 30,341

12.136

32,336

97.913 l %

8.44\8"A 13_848 l6.756

31

9

10

Subtotal

Slain Adjusted Gras Receipts Tax (B,5'Aoflin: 5)

Utfliiy/Conunissinm Tax (Pd w/p [e]) (3.4% up' line 7)

Unknown amount to balance (approx. 8% afrevcnue incllzic)

Sub\o\a]

Padua! Income Tax (at34%) l13_959

89.4 s l49

30.4D7%

Change In Opualing Income szo'/.sz7 smm6a 59.0577'/ S96.B79 Sll7.22I

12 Gross Revenue Conversion Fader L6933

Settlement -Final SchedWes.xls



fi/28/2007 Sctrlexmmt

Schulule IW

Page 2 of Z

TWIN LAK]8 UTlLlTIES_ [NC
CAUSE NO. 43128

Reconciliation of Na Opiating humane Stzlcmaxt AS

Supplcmmml
Pedtionu'

Pa
Dnzcription Scalemau

Opiating Rsvcnucs

Water Revenues - Residential

Total Opuzling Ravenna

14J43

m.0as

Gpuating Expcnsasc

Solaris & Wages

New cmployncs alluralzd w/taxa and bazcfixs

Pay ro\\ Taxes

Employee Bmciits

Opaaring Exp chg ro Play

Consumer Prime Index Huns:

Amuniution of Rate Case l8q;¢ns4=
Md: Reading Alladlidn

Bad Dcbls Expense

IURC Fa:

Utility Receipts Tax

Dcprzziation

Aumnizalinn ofConm\>utions in Aid Rf Consnuntion

lncomn Taxes - Federal

Income Taxer - State

(12,287)
(6,709)

91

3

(10,604)
(6,769)

(11 l,63x)

(38,969)

(9,873)
(41,735)
(53.314)
(7-I .%0)

195.055)
(9,873)

(41r»5)
(59.029)
(23,521)

Total Opcxaring Expense (42,474) (164,331) u53,3;~_s)

TotalNet Opcnting Income Adjustments S44 s l67,009 Sl56.002

Seniement - Final Sd\edu1es.xls



Schedule IS
Page 1 of f

TWl 'N  L4K E 8 U TI I JTI Y 3.  I N C
CAUSE no .  43122

OUCh Rsvcaue Requirement

Supplemental
Pctitinna'
S5.530,819 $6,07I,559

Settlement
$6,049,672

477,863
322

464.474 488109

(13,917)
1.6933

Dao-iuxion
Original Coax Rate Bas:
Time: Weiyzted Cost of  Capital
Nd Opult ing kicome Rquircd
Less: AdjustM Nd Opuatihg Income

Amount In Balaam to Pcritionds munhus
Additional NOI Required
'l"un=s Gas Rsvcauc Convnsfon Faanr
Recommaxded Revenue Incase

Pdticnds Calculated Paccnmgc lnuasc (data :mum #44)

OUCC Pacemage  luca :  .  Caku la red

Pnccmag; Increase Requested

155.830

1.75539

$273,684

19.73%
567.463

19.73%

Supplgmanal

Petitioner Settlement
Rzsidrmlinl (Flat Rat:
bimonthly)
Conuuexcial 260% ofWatn' bil l

13,500 bi-monthly gluons

S96,42

s 7 a 5 5

Gross Revenue Conversion Facer

Factor

Pmposcd By
By Petitioner

s7.s3,z17

Supplemental
Petizicner

.S27l_6B4
By OUCC

(s23,566)

(136)

Senlcanm!
1

2

3

4

5

6

0. l062% 269

Description

Gas Revenue Change

Bad Debts Charge

Subtotal

IURC Fee (2007 Fiscal YE! Ending)

Subtotal

Stale Utility Rcccipls Tax (l_4% of line 3) $3.524.58

l00.0000%
u 5784%

99.4216%
o. l062%

9 9 3 1 5 4 %
I .391gy,

7

8 $21 .076.79

as

97. 98534
8.4418% (1,989)

9

10

Subzmal

Slate Adgusled Gross Rcaipls Tax (8.5%oflin: 5)

Unity/Commission Tax (Pct alp [=]) (14% Rf lim: 7)

Uhlmown amount ro balance (=pvw>t- 8% ofruvenue incxusc)

Subtotal

Federal Income Tax (at34%) 94.274.6 I 80,278
89.4817%
3 0 . 4 B 8 % (7,170) 20.525

l l Change In Opcmting Income
59.0579% ( S l3 , 9 l 7 ) $39,842

\2 Gloss Revenue Convccsion Factor 1.6933

element - Final Sehedu iesmis
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5/2.8/2907

TotalNe1 Opelaling Income Adjustmcnls

Total Opaaring Expense

Teal Operating Revalue

Opualing Epensggg

Opcxating ilcvmuiit

Sewer Revaxucs - Rs idmdal

Description:

Sglarics & Wages
New employees allocated w/taxes and baxefits
Payroll Taxer
Employee Benefits
Opiating Expense chg to Plan!
Consumer Price Index lnaeasc
Amonizgition of Rate Case Expense
Meta' Reading Allocation
Bad Debts Expense
IURC Foe
Utility Receipts Tax
De-prcdaxinn
Amortization of ClAC
Income Taxes - Federal
Income Taxes - Slate

TW TN I AK E S  u T r L me s ,  mc .

CAUSE NO. 43128

8 2 4 1
Reconciliation of Nd Opaaiing Inc cm: Stalcmmt Adjustuzuzts

Supplcnncntal
Petitioner

(379,338)

(520,613)

(26,48l)
(21998)

(20,613)

58,715

21.352

65,434

4,341

5,249

242

s,43 x

1,655

Pa'
OUCC

$79,378

(518,680)

(98,058)

502
0

(664)
0

(12,049)
6,709

197

(20)
(45,302)

(6,543)
(78,426)
35,224
(3,738)

(18,680)

6.053

Pa-

Settlement

(Sl8,680)

$49,353

(68,033)

6,493
14,064

771
0

(820)
0

(10,399)
6,709

191
(20)

(45,3m)
4[ ,297

(93,365)
20,188
(7,x47)

(1s,6S0)

Settlement
Schedule lS
Page Z of 2
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Settlement

Schedule 2
Page 1 of 2

TWIN LAKES UTILITIES, INC.
CAUSE no. 43128

Balance Sheet as of .Tune 30, 2006

Assets and Other Debits:
Fixed Assets :

Utility Plant In Service
Less: Accumulated Depreciation
Net Utility Plant In Service
Acquisition Adjustment
Acc um. Amortization of Acquisition Adj.
Construction Work In.Progress
Total Utility Plant In Service
Abandoned Plant
Total Plant

Water

$5,113,324
1,200,765
3,912,559

0
0

38,805
3,951 ,364

Sewer

$11,649,676
2,652,667

8,997,009
0
O

225
8,997,234

3,951,364 8,997,234

Combined
$16,763,000

3,853,432
12,909,568

0
0

39,030
12,948,598

0
12,948,598

0 0

265
423,487

423 752

Other Assets and Investments
Current and Accrued Assets:

Cash and Cash Equivalents
Accounts Receivable
Accounts Receivable ~. Other
Amortizable Expenses
Inventory
Prepaid Taxes

Total Current and Accrued Assets
Deferred Debits

Deferred Rate Case Expense (net of Amt
Deferred Tank Mtnce Exp (Net ofA1z1orI
Deferred .letting Sewer Mains (Net of Abort)

Total Assets and Other Debits $4.058 007

19.698
86.945

19.316

6.723
39.023.273

39.014
86.945

6.723
$13,505,032

0



Settlement

Schedule 2
Page 2 of 2

TWIN LAKES UTILITIES, INC.
CAUSE NO. 43128

Balance Sheet as of lune 30, 2006

Water Sewer Combined

9 1 $ 7,139,647
5,575,650

4

12,715,297

8,830
(6,349,826)

1,515
3,453

427,439

Liabilities and Stockholders Equity:
Stockholders Equity:

Common Stock
Undistributed Earnings
Current Income
Total Stockholders Equity

Long Term Debt
Total Long Term Liabilities
Currentand Accrued Liabilities:

Accounts Payable
Accounts Payable -Assoc. Companies
Customer Deposits
Customer Deposits - interest
Accrued Taxes - Indiana Gross

. Accrued Property Taxes

Accrued Taxes - Indiana Sales Tax
Accrued Taxes - Federal Income Tax
Accrued Interest

Total Current andAccrued Liabilities
Deferred Credits:

Unamortized ITC
Deferred Tax - Federal
Deferred Tax - State

(5,908,589)

82,913
881,023
(52,852)

Total Deferred Credits 911,084

2,058,911
\Contribution In Aid Of Construction - Water

Contn'bution In Aid Of Construction - Sewer
Total Liabilities and Stockh9ldeLs.Equity

4$
3,730,294
3,730,294

2,058,911
3,730,294

s 13,50.6,-997

4
Elh
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Settlement
Schedule 3

Page 1 of 1

TW IN LAKES UTILITIES, INC.
CAUSE NO. 43128

Income Statement For The Year Ended June 30, 2006

Onemtinz Revenues:

Water/Sewer Revenues Residential
Waten'Sewer Revenues Comznemcial

s

Water

815,906
Sewer

$1,504,196

Total

$2,320,102

0

Late Fees
Miscellaneous Revenues
Connection Meter Fees
New Customer Charge
NSF Charge
Cut-off Charge

1,a14

(18)
227

3,281
12]
290

7,662 15,476

(35)
450

6,5o0
240
575

(17)
v 223
3,218

119
285

Total Operating Revenue 823,702 1,515,685 2,343,308

OperatingExpenses:
Salaries and Wages
Payroll Taxes (from pa wks [e] on taxes)
Pension & Other Benefits
Purchased Power
Maintenance & Repair
Maintenance Toting
Meter Reading

Chemicals
Transportation
Operating Expose charged to Plant
Dutside Services - Other
Office Supplies & Other Office Expenses
Rent .
Insurance
Om0e utilities .
Regulatory Commission Expense (42488 rate case abort)
Uncollectible Accounts
Miscellaneous

154,31 l

12,795
28,057

108,298
73,835
8,134

13,550

19,344
24,134

(19,758)

7,787
13,869

133
21,209
8,008

22,894

4,647
(15,914)

s151,316
12,547
27,5 la
66,327
78,118

33,366
0

18,968
23,665

(19,375)

7,636
13,600

130
20,797
7,853

22,449
8,395

(15,605)

305,627
25,342
55,570

174,625
151 ,953

41,500
13,550

38,31 z
47,799

(39,133)
15,423

27,469
263

42,006
15,861
45,343
13,042

(31,519)

Total Operations and MaintenanceExpenses 485,333 457,700 943,033

Depreciation
Amortization of CIAC

116,923
0

257,706
0

374,629
0

221 ,446 800,279 1,021,726
-4

Net Opergtipg Income Bcfsfore Income Taxes
'1`

Taxes other than Income:
Utility/Commission Tax

Property.and othergeneral taxer (Corp)
Real Estate Tax .

Personal Property Tax
Utility Receipts Tax
Franchise Tax (SOS report)

AmortizatioN of Investment tax credit
Income Taxi - Federal

IncomeTaxes - State

879
94,625

10,015
109,482
36,606

2

(567)
47,640
21,483

1,588

92,789
9,820

107,357
66,133

2

(1,304)
86,067

38,813

2,461

187,414
19,835

216,839

1022739
4

(1,871)

133,707
60,296

V

Total Operating Expenses

Net Income from operations s
791,189

32,513 $

1,116,671

399,014

433,148

$431,527

Gtha D8duci;&na:
Inlerwt doling conshuctinn

lnxerest on Debt

Net Coxpcnte Income

303

83,215
(51,005)

696

191,852

206,466

. 999
275,067

155,461
4

K u:
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so

Descrintionz
Utility Plant In Service as of 6/30/06
UPIS items added7/1/06 _ 12131/06 posted KO books
Las : Accumulated Depraziation
Nd Utility Plant in Service 6/30/06

Add:

Less: AdditionalDepreciation lhmugh 12/31/06 (6 months)
Contrlluutionsin Aid of Construction

Accumulated Amortization of CIAC
Deferred Income Taxes
UnamortizeiiIncome Tax Credits
Customer Deposits

Total New Utility Plantar Service
Add: Workkxg Capital(See Below)

Total O\'igina1~C<>st Rate Bass

Dmcriotion
Pm-forma Precut Rate Open;ions and Malmtenance Expense
Lmé: Pay ml] Taxes
Less: Bad Debts (Uncollectable Accounts) Expose

Less: Purchased Power
Adjusted Operation and Maintenance Expense
Tunes: 45 day method
Working Capitzxlkcquinrment

Capital items Added 7/1/06 - 12/31/06 relof
retixcments (not posted to books)
Additions through March2007 (General Ledger Addition

Twln LAKES UTILITIES, INC.
CAUSE NO. 43128

Water
Calculation of Rate Base as of June 30, 2006

Updated Though December 31, 2006

Working Capital Calculation

.-l-l

6/30/G6
Bstitioner

.Petitions
$572,355

17,730
4,647

s5,113,324

$1,694,562

(32,519)
Z,058,9l1

1,200,765
3,912,559

765
1,625,813

68,749

434,749

549,988
0.125

$68,749

90,311
84,849

Supplemental
Petitioner

s5,113,324
$209,419
1,200,765

$4,121,978

$1,858,593

(39,896)
2,061 ,761

765
1,789,469

69,124

430,948

121,069
0

$2,178,679 .

1

w e

$5,113,324
. 3209,419

x,200,765
$4,121,978

OUCC

OUCC
467,698
13,307
4.647

54,149
395,595

0.125
$49,449

53,525
2,961,761
(475,043)
430,947
41,863

765
2,129,229

49,449

121,069

Settlement
Sc hedu l e r
Page 1 of 1

Settlement

Settlement
485,98 l

13,307
4,647

54,149
413,879

0.125
$51,735

s5,113,324
$209,419
1,200,765

$4,121,978

$2,180,964

53,525
2,061,761
(475,043)
430,947
41,863

765
2,129,229

51,735

121,069

l
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Sc[Ilcm¢!1l
Schedule IS

Page I n i l

TW IN LAKES UTILITIES, mc;

CAUSE no. 43128

Sewer

Calculation offal/: Base as of June30, 2006

Updated Through Dccanbe1¢31, 2006

6/30/06
Petitioner

12/31/06

Petitioner
Pct

OUCC Settlement

511,649,676

'i

Description:

Utility Plank In Service as.of6/30/06
UPIS items added 7/1/06 _ 12/31/06 posted no books

Less; Aanunulatcd Dcpnxiation

No! Utility Pham in Service 6/30/06
2,652,667
8,997,009

$11,649,676

$382,124
2,652,667

9,379,133

$11,649,676

$382,124
2,652,667

9,379,133

$11,649,676

$382,124
2,652,667

9,379,133

Jo:

1

Add:
66,026

164,256
(248,854)

3,730,294

77,907
0

(133,990)
3,734,590

77.907 71,907

Capital items Added 7/1/06 - 12/31106 ne! ofretirememts (not

posted to books)

Additions LhmughMarch 2007 (General Ledger Additions)
Lass: Additional Depreciation assets though 12/31/06 (6 months)

Contributions in Aid of Construction
Accumulated Amortization of clAc

Deferred kxcomc Taxer (69.18%)
Unamorlized Income Tax Credits

Customer Deposits

Total NCI Utility Plant In Service
Add: Working Capital (Sc: Below)

393,422 389,717

750
5,351,679

64,846

750

5,465,973

64,246

125,581

3,734,590
(856,802)

3a9,7/7

41,050

750

6,022,153

49,406

149,502

3,734,590

(856,802)
389,717

41,050

750

5,998,233
51 ,439

Total Original Cost Rate Base §5,4i6,525 $5,530,,19 56,071,559 $6,049,672

Working Capital Calculation
I

Dwcdplion .
Pro-fonna Present Rat: Operations and Maintenance Expense

Less: Payroll Taxes

Less: Bad Debts (Uncollectable Amounts) Expense
Less: Purchased Power

Adjusted Operation and Maintenance ExpenSe
Times: 45 day method
Working Capital Raquiremenl

Petitioner
S544,5S2

I7 3 8 8
8,395

518,769
0.125

$64,846
L.

OUCC

$449,856

13,049

8.395
33,164

395,248
0.125

$49,406

Settlement

5466,123

13,049

8,395
33, I64

411,5 I6
0. 125

S5 I ,439

x
I
I
I

'.

l

f
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Settlement

Schedule 5
Page 1 of I

TWIN LAKES mlunes, mc.
CAUSE NO. 43128

Capita] Structure

Amount
Percent of

Total Cost
Weighted

Cost

10,15%
6.58%

Dsczipticn
Utilities, Inc. &Subsidiaxils

CommonEquity
[And Tam Deb!
Total

129,721,867

180,000,000
309,744,867

41.89%
58.11%

- 100.00% *i

4.25%

3.82%
8.07%

Synchronized Intmst Cdculadon
Water

1

Dnscriudonz
Total Original Cost Rate Base~Ses; Sch. KW
Timer: Weighted CostofDebt

As Of
12/31/2006

S2,I80,964
3.82%

Synchronized Inuznzel Expense $83,313

Synchronized InteractCalculation
ewer .

Dcscriotionz
Total Original Cost RateBase-Sec Sch. IS
Times: Weighted Cost of Debt

As Of
12/31/2006

$6,049,672
3.82%



I

t

5/2B/2007

Lara Fans

Miscellaneous Revcmm

Connection Meter Fgcs

New Customer Charge

NSF Ch=fs=

cm-<>ff CMIBC

. Total Opcxaxing Rcvcnum

Depreciation

Amortiniion of CXAC

Amortized Invaunem Tax Crsdil

lhcome Tags - Federal

Income Taxer State

Total Opcxfiling Expmscs

Net Operating Income

Bad Dcbls Expense

Taxer other than Income:

Utility/Commission Tax .

Pmpcrty and other general taxes (Corp)

Real Estele Tax

Pnsmval Pmpcrty Tax

Utility Receipts Tax

Flanchise Tax (SOS rvzpon)

Opuztions and MaiMcnanzc

Salaries & Wages

New employees allocated w/taxa and b¢neE\s
Payroll Taxer

Emplnycn Bmctivs

Opemling Exp chg to Plan:

Amonizaliun fRau: Case Expense

Meter Reading

Operating Exp¢nscs:

Operating Rcvenus:

Water Rcvcnuez Rmidcntial

Dcscriotion:

Ware: Rcvenus Commcrvzial

Year

Ending

6/30/06

I 16,923

0

(567)

47,640

21,483

922,420

(S94,797)

ss02,917

480,686

7,8 xi

08)
217

3,282

121

290

827,673

879

94,615

10,015

ID9,4B2

36,606

2

12,989

4 , 47

Two LAKES mmes, INC.
CAUSE no. 43128

. wAT E t l

Pm~fonna Not Operating lnanm: Statemcm

Adjushncnrs

(59,029)
(use)

(153,325)
s\ss,oo2

8,195

14,343

907

0

(837)

(I6_604)

(6,709)

(25,055)

(9,873)

(41135)

Si ,636

s1,040

2.677

91

3

8-1

8-1 (4)

8-2

8-3

8-4

8~6

8-7

s-lx

8-12

8-10

Sch.

Rcfl

s-a

s-9

s-7

8_5

1- I

7-2

107,050

(4,255)

(567)
(I L389)

(2,039)

769,095

$61,204

s

Pun-forma

Piescnt

Rates

485.981

7,814

(18)
227

3.282

12 I

290

830,300

805,594

882

94,625

10,015

109,482

11,55 x

7.

12,989

4,738

Adiusunsnts

60,387

16,756

x1,265 .

Sl 11,22 I

$193,489

198,485

x

1,877
9

2,763

3,120

1,149

211

Sch.

Rafi

I

I

I

l

1

1

I

1

P1o~fom1z

Pmposad

Rates

Scnkemenr

Schedule KW

Page 1 of l

9,691

(kg)
227

3,282

121

290

1,028,785

107,050

( 4435)
(567)

481997

l4,7!7

850,360

$178,425

$999,083

485,981

1,093

94,625

10,015

109,482

14,314

2

i6, l09

5.886

:

1

i

I

r



S/28/2087 Setilanent

Schedule IS

Page I of X

TW IN LAKES UTILITIES, INC.

CAUSE no. 43128

SEW ER

Pro-forma Net Operating Income Siainnent

Description :

Year

Ending

6/J0/2006 Adjustmaxks
Sch.

Ro ll

Fin-forma

Pitscut

R a la Adj\ls!!DQlls

Sch.

R e l

Pro-fnnna

Pruposcd

Rates

Operating Rnvcmacs:

Sewer Revenues - Residential s1,451,xs8 (S20,6 Hz)

1,933

7-1

7-2

s 1,432,708 $64,730 l s I ,497,438

1 :

use
346

I

l

Scwsr R:venu¢ - Cammcrcial
L a u :  F m

Miscnllaneons Rcvunufs

Connection Mean: Fem

New Customer Chute

NSF Charge

Cu!-ot1ICharge

52.808

7.662

( IN)
E u

3118

119

bxs

52,808

7.562

(17)
223

3,218

HE

zag

1

55,194

x_oos

(17)
223

3,21 s

119

285

Total Operating Rev rues 1,515,685 (18,680) l,491,00S 571463 I ,564,468

Opiating Expenses:

Operations and Maimmancc

S a la d ;  &  W a g :

New employee allocated w/taxes and bcncEts

Payinll Taxes

Employs B:nz:FILx

Opualing Expense chg to Plant

lunnNiration nfRale Cos: Expense

Meier Reading

449,105 466,113 466,113
6,493

14_064

77 I

0

(820)

(101199)

6,709

s-1

8-\(a)

s-2

x-3

8-4

8-6

x-1

Bad Debts Expénsr: 3,395 197 1-5 x.s92 390 I 8,983 i

(20) s-s I ,568

92.789

' rz I 1,640

91.789

1,sxs

921789

9,820

107.357

66 (4sJozl
107.157

z I

IURC Fez

Taxes other than lncume:

Utility/Cmnmission Tax

Pmputy and other g\:nr.n\ taxes (what is this?)

R l Estate Tax

Personal Pmpcaly Tax

Utility Receipt.-s Tax

Franchise Tax (SOS report) z

107357

20.83 I

2

41,197

(93,365) 8-10

(L304)

299.003

(93,365)

(1,344)
126,77920,525

Depreciation

Asnoniutinn nfCIAC

Amonizd lnvcsNncnl Tax Credit

income Taxer - Federal

lacombe Taxes - Stat:

Total Opaaling Expenses

Net Opaaling Income

38_Bl3
1.1 l6_671

s399.014

20.188

(7,847)

(68,033)

$49,353

8-13

299.003

(93,165)

( I  . s o
1o¢s,zs5

30.966

!_048_638

$448,367

27.62 I

sa9_s4z

l,076,2§9
$488,209



so

s

(1)
Customer Normalization

To adjust test year residential revenue for customer additions` during the tat year (7/l/05 - 6/30/06).
Water'

$817,542

815,906

$1 ,636

Pro forma
Less Test Year (sch 2)
Adjustment - Increase

To adjust for growth through December 31, 2006 (Source: Data Request Response)
Residential
Customers M of 12/31/06
Less Customers as of 06/30/06
Growth since test year
Times Average Bill (annual):

Avg Bi-monthly usage (l ,000 gallons)
Bill for avg gallons (I3.33 * z.27/+13.09
Times Six billings per year
Annual average residential - current price

RevenueAdjustment based on Fixed, Known, Measurable Growth

(2)
Customer Growth Revenue Undated to December 31 . 2006

TW IN LAKES UT ILIT IES, INC.

CAUSE no. 43128

Revenue Adjustments

1333
$4335

x 6

Water

3,070

3,066

4

$260.10

$1,040

w

1

Sewer
$1,483,583
1,504,196
(520,613)

Settlement
Schedule 7
Paget of 1

Sewer
3,058
3,054

4

$483.18

$1,933

| r

a

r
i

r



49,51%

(\)
Waals Smlsncnl

Based on Petixionefs requested salaries and wages in Cause 42488, adjusted form% wage increase inch year.

50.49%

SewerWater
Alloc to

Twin lake

$273,807 $138,911
1

From Petitioner sRequest in42488 3134,896

140,292
145,904
151,740

\57,809

144,467
150,246
156,256

162,506

$284,759
s296,150
5307,996
$32031 s

2004 . 4% increase
2005 - 4% Lncnease
2006 -4% Increase

E - 4% Increase

Iris: Test Year 154,311$305,627 151,316

6,49381195Adjusuncnl $141688

49.51450.49%Salariu:

Sewer

(1 H)
Addition al Emplnyzcs allocated

Before Allusion
Allow to

Twin Lakes$36,400
67,600

Adminishalive Assistant
Regional Director - Mid-west

Warn

|
8,446
l6,208
128,654
22.08%

14.06414,343528,407

Taxes - F1cA, HUT SUTA
Insurance, Pension, Bene§1s
Tolal
Tm: Allocation % to Twin Lakes
New Employeescosts as allocated

4

(2)
Pavel Tax

To adjust payroll tax \o proforma levels. (Based on Adjuslxncnt I salaries as udjuslmenI la includes payroll taxes.)

. 50.49%

.Plus: HJTA
Plus: SUTA

Pm Fianna Payroll Taxer

Pro-Fomxa Salaries & wags
time employers FICAlml¢

Pro f%rma FICA he

TWIN LAKESUTILITIES,INC.
CAUSENO. 43128
WATER& SEWER
Ecpensc Adjusnncms

Alloc. To
Twixt lakes

$320,3 I5
7.65%

$24,504

421
2,os5

$27,020

Water
Sl62;506

7.55%
Sl2,432

S212
$1,058

$13,702

Settlement
Schedule 8
Page I of 4

49.51%

Sewer
5157,809

7.65%
$12,072

$208
51,037

s u m s

as
».

. 1 :Tcst Y r Payroll Tax Expense
'Adjusunent - Inmmse/(Decrease)

$25,342
$1,678

92,795
S907I

$12,547
$771

(3)
Emnlowc BcneEIs

h i
4
I

Adjust bcnetits topraforma amount
I

I
i
1
I

:Bcnetils allncawé to water and sewer
Las Test Year Expense
Adjustment to testyear expense

Allow. To
Twin 1.ak¢s

S55,570
55,570

so

Water
50.49%

$28,057
28,057

so

Sewer
49.51 'A

$27,513
27,5IN

so

r

i

l Ha ll l ullmllll_I111
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Settlcmcn!

Schedule 8

Pages off

TWIN LAKES UTHITIES, INC.

CAUSE no. 43128
WATER & SEWER

Expose Adjustments

(4)
Capitalized PavI'DlL Pavel Taxer and Benefits

Adjust OpcmHng Expense foramount ofpayrull and payroll related expense items anticipateto be capitalized. (Basedon capitalizationratios from test

year) ' . .

Test year operating expense charged tn plant in test year (Petitioner's schedule B, page l of 4 "Per Books")
Divide by tel our salaries, taxes, and benefits (Po-:titionel's schedule B, page 1 off "Per Books")

Percentage often year salaries, taxes and benefits that were capitalized.

(839,133)

386,539
-10.12%

4

Pro Forma salary, taxes and he reEls (#1,2 &3 above)

Times capitalization percentage firm above
Pro forma capitalized payroll, payroll taxes and bcncfsts

$401,906
_l0_l2%

(540,790)

Pro Ronna
Lass test year

Adjustment to test year

Total

($40,790)
(S39, I33)

(Sl ,657)

Water'

50,49%

(s20,595)
(SI9,758)

(5837)

Sewer

49.51%
(520,195)
(519375)

(5820)

(5)
Bad Debts Exncnsc

Tint Year rate revenue
Test Year Bad Debts (Uncollaztiblc Accounts)

Uncollectible Percentage Calculated

Water

$8D2,9 l7

4,647

0.5788%

Sewer
al ,4518388

8,395

0.5'/84%
2
I;
.;

Pro Forma Revenue

TimesUncollectible Percentage above
Pro Fonna Proposed bad debts (uncollectibleAccounts)

Less: Pm Fonda Pmpssed bad debts
Adjustment -Inuuasc .

Pro FormaCurrent Rates

818,583

0.5788%

4,738
4,647

91

1,485,516

0.5784%

8,592

8,395
197

(5)
Rate Case Amortization

To adjust for unamortized :ate case expense.

Legal Fen (Clayton Miller - Bakers & Danfpls, LLP)
Total

S40,000

50.49%
Water

sz0,196

495 I %
Sewer

$19,804

Customer Notice:

Postage (3,104 notice x 3915)
Paper Stock (3,104 notices x .0526¢)

1,21 I

163

1,374

6] I

so
694

599

81

680
Travel

44 Gwling(xpvrmnila° s2.so/gal 21°-v4)
m w 1 ~ ¢ w ! s 4 ¢ n m a v s ° ¢ = @ 1 w w d w = 4 w - ~ >
1*="=l C=1=4$290 whip:2 ==i»=)

72

960
400

1,431

36

485

202

7 8

35
41s
198
709

Water Service Co. Personnel: Amount

Swvc Lubennzzi $2,670

K. Wertz 1,125

Michael Dryianski l 1,400

LS 4,300

LY 1,000

M M . 1,360

JB 1,150

Total WSC Personal 23,015
Cost of Capital Witness (P. Ahem) 71000

Costs of Mailing and Copies 200

Unamonizcd amount of prior me case expense (the balance will betilly amoztizced in April, 2007)

His

30
25

200

l o0

40

40

40

:ale

$89
45

S7

43

25

34

29

1 , 348

5 6 8

5 , 7 5 6
2 , 1 7 1

5 0 5

6 8 7

5 8 6

1 1 , 6 2 0

3 , 5 3 4

1 0 1

1 , 3 2 2

.  5 5 7

5 , 6 4 4

2 , 1 2 9

4 9 5

6 7 3

5 7 4

1 1 , 3 9 5

3 , 4 6 6

9 9

1'8
-__

(

Cost ofcunent and unamortized late case expense

. Amortized over 3 years

pm forma proposed rate case expense

Less: Test Year

Adjustment - Decrease s

73,020

3

24,340

45,343

(21,003) s

36,868

3
12,289

z̀2,894

(10,604) _s

36,152

3

12,051

22,449

(10,399)

ll III mull I'll\ lHIII\lll\l



Seu\em=n!
Schedu\c 8

Pages of 4

Settlement

Schedule 8

Page 3 off.
TWIN LAKES UTILMES, INC.

CAUSE NO. 43128

WATER & SEWER

E=<p¢1>5= Adjustments

(7)
Meter Rcadinz Allocazfon

:war utilities. This adjustment reflects OUCC recommendationto charge for sewer sewicc based on

ired. (Based on c:spita\ization ratios from test

a] amount)

50.49%

Water

56,241

13,550

(56,709)

49.51%

Sewer

$6,709

0
$6,709

(539,133)
386,539
-10.12%

$402,906

-10.12%
(540,790)

@>
IURC Fee

Water

2,677
0.1062098%

$2.84

Sewer

(Sl8,680)
0. I062098%

(S Q

Total
(540,790)

(839,133)

Water
50,49%

(s20,595)
(519,758)

(( R14

Sewer

49.5\%
(520,195)

(519375)
(3820)

1

(9)
Depreciation Expcnsc

and aurhoxiznd depreciation rates.

Sewer

51 ,451 ,388
8,395

05584%

'06

Water

S5, I13,324

330,488

91 ,290

Sewer

$11,649,676

460,031
149,576

l
[

r

Water
5802,917

4,647

0§788%

Pro Forma Current Rates

818,583
0.5'I88%

4,738

4,647
91 I

\,485,5\6
0.5784%

8,592

8,395
197

9
5,352,522

1.00%

107,050
I 16,923

($9,873)

I 1,960,13 I

150%

299,003

257,706
$41,297

(10)
Amortization of CIAC

e 50.49%
Water

S108196

49.51%

Sewer
519,804

Water

($2,061,76 I)

2.00%

(54 l,235)

S0
($4l,235)

Sewer

($3,734,590)

2.50%

(593,365)

S0
(593,365)599

611

82
694

680

485

202

77.3

475
\98

709

3 4 s

5 6 8

5 . 756

2 . 1 7 1

S05

6 8 7

5 8 6

11 . 610

3 , 534

1 0 1

3 2 2

5 5 7
5 . 6 4 4

1 2 9
4 9 5

6 7 3
5 7 4

1 1 , 3 9 5

3 . 4 6 6

36.868
36.152

12,289
22.894

(10,604)

12,051
22.449

,gt



Settlement

Schedule 9 W

Page 1 off

Twln LAKES UTILITIES. INC
CAUSE no; 43128

Water
Current and proposed rates

Base Facility Charge

Rates
Petitioner
Proposed

OUCC
Proposed Settlement

Meter Size
5/8" & 3/4

Facility
Charge

$13 .09

Facility
Charge

$19.02

Facility
Charge

$15 .62

Facility
Charge

$16 .23

104.71 152.17 124_98 129.86
not currently needed

not currently needed
not currently needed

Volume Charsze

Rates
PetitioNer
Proposed

OUCC
Proposed Settlement

Per11,000 gallons

billed bi-1:nond1ly

Unmetered Water Service

Current
Rates

Petitioner
Proposed

OUCC
Proposed Settlement

Flat rate for unmetered public
dr inking fountain $34.47 $50.09 $41.14 $42.75

I u I l\l\l\l lll



Settlement

Schedule KW

Page 2 of 2
TWIN LAKES UTILITIES. INC

CAUSE no. 43128

Service Charges

Current
Rates

$20.00

$10.00
$35.00

4Petitioner
Proposed

$20.00
$10.00
$35.00

OUCC
Proposed

$20.00

$10.00
$35.00

Settlement

$20.00
$1000
$35.00

$25.00 $25.00 $25.00 $25.00

New Customer charge
NSF check charge
Meter fee (Outside Reader)
Reconnection charge

If service is disconnected by the
Company for good cause

If service is disconnected at the
customer's request $25.00 $25.00 $25.00 $25.00

(plus the base facility charge for
thcperiod of disconnectioN if the
customer asks to be reconnected
within 9 months of disconnectioN)

Connection Charge (in addition to new customer charge)
Residential

Commercial (5/8" retell
Commercial (larger than 5/8" meter) Greater of $475 or achlal cost of meter and installation



4'

. :~
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Settlement
Schedule 9 S

Page 1 of 1

Twln LAKES UTILITIES. INC
CAUSENO. 43128

Sewer
Current and Proposed Rates

Current OUCC
Proposed

$80.53

Petitioner
Proposed

$95.23
Settlement

$84. 17Flat Rate Sewer - Residential
Per 1,000 gallons
Commercial - minimum
Commercial - above

$73.82
200% of water bill

$94.55 $77.16

Billings are bi-monthly

Service Charges

New Customer charge
NSF check charge

$20.00
$10.00

Petitioner
Proposed

$20.00
$10.00

OUCC
Proposed

$20.00
$10.00

Settlement

$20.00

$10.00

Reconnection.charge

Actual cost of disconnection and
reconnection, the estimated cost of winch
will be fhnuished to customer with cut
off DOtiCC

Connection Charge (in addition to new customer charge)

Residential

Commercial (5/8" meter)

Commercial (larger than 5/8" meter)

$716 $716
$716 $716

Greater of $716 or actual cost of meter and installation

$716
$716
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STATE OF INDIANA FILED

INDIANA UTILITY REGULATQRY COMMISSION MAY 0 9 ZQQ7

INQIANA UTILITY

RE8EJi.»=AT98y §Qmm1sslon
CAU§E no. 43128

IN THE MATTER OF THE PETITION
OF TWIN LAKES UTILITIES, INC. FOR
AN INCREASE IN ITS RATES AND
CHARGES FOR WATER AND WASTEWATER
UTILITY SERVICE .

)
)
)
)
)

SUBMISSICN OF PRE-FILED TESTHVIONY

Intervenor, Lakes of the Four Seasons, by counsel, hereby submits the pre-filed testimony

and exhibits of Robert Campbell.

Respectfully submitted,

» I 41452
Nildci G Shoultz, # 6509-46
Counsel for Lakes of due Four Seasons

4
CERTIFICATE OFSERVICE

The undersigned certifies that a copy of the foregoing has been served upon the following
counsel of record electronically, this gut day of May, 2007:

Dan LeVay, Esq.
Indiana Off. of Utility Consumer Counselor
Indiana Govt Center North, Rm. N501
100 N. Senate Avenue
Indianapolis, IN 46204
dlevav@oucc.in.gov

Clayton C. Miller, Esq.
Baker & Daniels
300 North Meridian Street
Indianapolis, IN 46204
ccmi11er@bakerd.com

Nikld Shoultz 16509

sa6345__1

r
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IN THE MATTER OF THE PETITION
OF TWIN LAKES UTILITIES, INC. FUR
AN INCREASE IN ITS RATES AND
CHARGES FOR WATER AND WASTEWATER
UTILITY sERvicE

INDIANA UTILITY REGULATORY COMMISSION

TESTIMONY OF ROBERT CAMPBELL
On Behalf of Intervenor,

Lakes of the Four Seasons Homeowner's Association
Pre-Filed May 8, 2007*

STATE OF INDIANA

)
)
)
)
)

QAUSE NO. 43128

I.4¢
ea
I.\
V
I

*Pursuant to the Presiding Officers' docket entry dated May 3, 2007, the Intervenor's pre-filed testimony was due on
May 8, 2007, which was a state holiday on which the Commission's offices were closed. As such, this testimony was
Bled on May 9, 2007.

r Testimony of Robert Campbell
Cause No. 43128

Page l of 13
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l Q- PLEASE STATE YOUR NAME AND ON WHOSE BEHALF YOU ARE
TESTIFYING

My name is Robert Campbell. I am the Community Manager of Lakes of

due Four Seasons Property Owner's ASsociation. My business address is 1048 N

Ldceshore Dr. Crown Point, IN 46307. I am testifying on behalf of Lakes of die

Four Seasons Property Owner's Association ("LOSS"), which is an association of

property owners that receives water and sewer service from the Petitioner in this

cause, Twin Lakes Utilities, kc. ("TLU"). The majority of TLU's customers are

residential and are located within the LOFS development

12 Q, PLEASE EXPLAIN YOUR RESPONSIBILITIES AT LOFS

I am responsible for the day to day operations of the Property Owners

Association and the day to day operation of Lakes of the Four Seasons Golf and

Country Club, which is wholly owned by the Property Owners Association. As

part of my responsibilities, I interact with the owners on their problems and

concerns, including the service of TLU. Shave served in this capacity at LOFS

for over five years. Prior to then, I was employed by LTV Steel as Manager of

Operations. Shave a Bachelor of Science degree from Norther Illinois

University

23
24

Q- WHAT IS THE PURPOSE OF YOUR TESTIMONY?

The purpose of my testimony is to provide LOFS's perspective on TLU's

rate increase request currently before the Commission, including LOFS's ongoing

service quality concerns that LOFS believes the Commission needs to address as

part of any rate relief the Commission affords TLU. My comments will focus on
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three major areas: (1) sewer discharges onto LOFS property, (2) health concerns

created by TLU's sloppy oversight Of its subcontractors' work, and (3) the quality

of water TLU provides to its customers. If these problems are not connected, TLU

will again reap the bene'dt of a rate increase while continuing to provide

unreliable sewer service that is not reasonably adequate. Just. three years ago

TLU's sewer rates were increased by 40.89%, and now due seek an additional

sewer rate increase of 18%. My testimony concludes with LOFS's

recommendation for an order requiring TLU to meet certain service quality

standards and implement remedies to the problems identified herein as a condition

of the rate relief sought by TLU

12
13

14

Sewer Discharges

Q- WHAT IS THE FIRST AREA OF CONCERN THAT YOU CONTEND
TLU HAS FAILED TO ADEQUATEY ADDRESS?

The first area of concern is TLU's persistent sewer discharges onto LOFS

property

Eackgrouna'

I am aware that for over thirteen years, sewage from the manholes in the

TLU system has overflowed during rain events. The longstanding nature of the

problem is evident from this Commission's 1991 Order in a prior TLU sewer rate

at the field hearing held on March 4, 1991, approximately ten of

Petitioner's customers testified regarding service problems which they had

encountered or observed, some of which were recent and some of which occurred

years ago. The problems included sewage backups in basements, sewage

ovedlows from manholes aNd experiences of low water pressure." IURC Order

Testimony of Robert Campbell
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9

1 Dated Apn'Z I7, 1991; Cause No. 39050; are. I7. The Commission noted TLU's

2 response to the complaints in the 1991 case: "Petitioner did not deny that there

3 have been service related problems incurred by some of its customers. However,

4 Petitioner contended that the problems were not as extensive Gs LOFS witnesses

5 implied and that the Petitioner has taken significant steps to eliminate or minimize

6 due problems." Id. at 20. As the Commission might recall, in its 1991 Order, it

7 required TLU to perform a comprehensive engineering study of its sewer utility

8 system within one year from the date of the order. Id. at 23. The Commission

9 also noted that TLU's position in the 1991 proceeding was that "it will not add

10 new sewer customers if to do so would cause additional problems for its existing

11 customers. Thus, if it wants to add new customers, Petitioner knows that it will

have to take certain actions to upgrade its collection system, depending on where

the new customers are located." Id. at 24. Additionally, the Commission found

that "a preventative maintenance program is needed to check periodically the

entire sewer system for damage, water infiltration, cracks, leaks and settling of

pipes" and ordered TLU to file with. the Commission and the OUCC within six

months of the Order, a preventative maintenance program. Id. of 25

Ultimately, the Commission found that "the evidence is more than sufficient to

find that the service problems are unreasonable and should be rectified." Id. at

25

In my pre-filed direct testimony submitted in 2004 during TLU's last rate

increase request (Cause No. 42488), I testified that because of the number and

severity of sewage backups that LOFS residents continued to experience through

2004, I did not believe TLU had rectified the service problems identified in the
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early 1990's. Additionally, noted that TLU added anew sewercustomer of

significant size (the .Terry Ross Elementary School) without resolving the

discharge issues that plagued LOFS for over a decade. As noted by the

Commission's 1991 Order, our property owners' association raised the same

concerns in 1991: "the LOFS witnesses asserted that the Petitioner was

attempting to add new customers to its systems even though, in the LOFS

witnesses' opinions, the Petitioner was not able to provide adequate and reliable

service to its existing customers." Id. at 16

Q- WHAT WAS THE RESULT IN THE 2004 TLU RATE CASE?

With regard to the sewer discharge issues, TLU "recognize[d] that there

have been past incidents of sewer discharges within the Lakes of the Four Seasons

subdivision and commit[ted] Te takings variety of steps designed to alleviate this

problem." (See Cause No. 42488,= Settlement at p.3). TLU agreed to spend at

least $500,000 between 2003 through 2007 on a program designed to diagnose &

remediate sewage discharges, including relining certain portions of sewer mains

and conducting certain lift station repairs, all "with specific actions detennined

based on TLU's business decisions." Id. TLU also agreed to submit quarterly

reports explaining the steps taken to address the discharge issues

In its order approving the 2004 Setdernent Agreement, the Commission

noted that "of greatest concern to the Commission and the Intervenor, as well as

to Twin Lakes and the OUCC, have been Past instances of sewer discharges

within the Lakes of the Four Seasons subdivision. Twin Lakes' installation of a

new sewer force main in August, 2003, is anticipated to significantly reduce if not

eliminate such discharges." IURC Order Dated March 31, 2004, Cause No

Testimony of Robert Campbell
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1 42488.

2 Q- HAVE THE SEWER DIS CHARGE PROBLEMS BEEN RECTIFIED

3 AS A RESULT OF TLU'S COMMITMENTS?

4 A. No. While I have no evidence that TLU failed to undertake the projects it

5 agreed to perform as a result of the last rate case, unfortunately, those prob eats

6 have not solved the problem. It is unfair for TLU's customers to shoulder rate

7 increases for sewer service of over 58% over a six-year period when TLU has not

8 remedied service quality issues identified by our residents over if teen years ago.

9 Q- PLEASE DESCRIBE THE SEWAGE PROBLEMS EXPERIENCED BY

10 LOFS RESIDENTS SINCE THE LAST RATE INCREASE IN 2004.

11 In response to LOFT discovery, TLU reported that between March 31,

12 2004 and March 15, 2007, it received over ninety (90) incident reports from

13 customers involving sewer service. Of those, at least forty-five (45) involve

14 complaints of sewage bacldng up into customers' homes. In due majority of Moss

15 cases, however, the incident report shows a determination by TLU that the back-

16 up is not TLU's fault. Given the long history of sewage backups and exploding

17 toilets in our subdivision, I find it unbelievable that many of the problems are not

18 caused by TLU's system.

19 We also continue to experience surcharging manholes where raw sewage

20 spews from manholes and Hows directly into lakes that are used for Fishing,

21

22

swimming, and boating. In LOFS, the sewer system is not commingled with

storm water by design. Absent a Problem with the TLU system, a heavy rain

23 event should not result in surcharging manholes. In the 2004 rate case, I testified

24 about this very issue. Since the 2004 rate case, TLU has been cited at least six (6)

r

L
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11

10

13

12

14

15

16

4

3

6

2

9

7

8

5

1

Health Concerns Created By Sloppy TLU Oversight

Q-

times by the Indiana Department of Environmental Management ("IDEM") for

problems (which pose health hazards aNd devalue our property) for over a decade

2005, November 29, 2006, and March 14, 2007. I have `mclu,ded as Exhibit RC-

two manholes that overflowed, causing raw sewage to flow into Lake Holiday. I

rainfall. I questionhow this could be the case when the sanitary sewer system is

violations. Additionally, I am aware that as recently as April 25, 2007, there were

residents have a difficult time understanding how an 18% rate increase for sewer

sewage overflows that violate its NPDES permit. The dates of those IDEM

separate from the storm sewer system. In any event, TLU has known about these

citations were July 15, 2004, July 19, 2005, December 1, 2005, December 14,

expect TLU will claim that the April 25, 2007 overflow was the result of heavy

WHAT IS THE SECOND AREA OF CONCERN THAT YOU CONTEND

and still has not fixed the problem. As one might expect, I and mc LOFS

1 to my testimony copies of the IDEM documents that correspond with those

service is justified under these circumstances.

I

g

I

17 TLU HAS FAILED TO ADEQUATEY ADDRESS?

18 A. I recently became aware of a situation caused by TLU that poses serious

19 potential health hazards to our residents and leads me to question TLU's attention

20 and diligence in its operations. This past November, TLU replaced a sewer line

21 on Kingsway Drive within the LOFS subdivision. TLU hired a contractor who

..

F

.

.
:
I.

22 apparently did not remove the sewer old pipe, but instead broke it up and left it in

23 the ground, commingled with the back-H11 used for the new line. In March of this

24 year, LOFS residents reported seeing broken pieces of the old pipe on the surface

r
\

l  l l  I l u l l l N l l l l
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l and protruding from where the replacement occurred. Some of the Pieces were

2 nearly pulverized and other pieces were deteriorated and fialdng. We were

3 concerned that the old pipe contained asbestos drat could be harmful if it became

4 airborne or was ingested. Qn March 27, 2007, LOFS hired DLZ Engineering to

5 inspect the site and to test the pieces 'ofbreken pipe. After testing the samples of

6 broken pipe, DLZ informed us that the pieces contained 26% and 34% asbestos

7 respecitvely. Attached as Exhibit RC-2 is a copy of the DLZ letter and analysis.

8 According to a U.S. Environmental Protection Agency ("EPA")

9 publication on asbestos containing material (attached as Exhibit RC-3), asbestos

10 presents a significant risk to human health as a result of air emissions. It appears

11 that EPA regulates certain asbestos s containing material, depending upon whether

12 the material is "friable," which means it has been deemed to readily release

13 asbestos fibers when damaged or disturbed. If a material is deemed to be a

14 "Regulated Asbestos-Containing Material," EPA has established guidelines for

15 handling and for demolition or renolvation` activities. It appears that certain

16 material can become friable if it is subjected to intense vealer conditions such as

17 thunderstorms, high winds, or prolonged exposure to high heat and humidity. I

18 am certainly no expert on this subj et, but it appears to me that we should be

19 concerned about broken sewer pipe that was left exposed over the winter,

20 especially now that the pipe has tested positive for containing asbestos.

21 When asked in discovery what steps it took to prevent human exposure to

22 asbestos as a result of the pipe replacement project, TLU responded that it

23 "expected its contractor to undertake all customary and reasonable measures with

24 respect to asbestos encountered during .the course of performing the repair

4

Testimony of Robert Campbell
Cause No. 43128

Page 8 of 13
l  l  l H l I Ill III II ||1|1_'_1_-



work." When asked what stepsTLU has taken to eliminate and ameliorate any

future human exposure to asbestos as a result of the repair work, TLU responded

on April 9, 2007 that it is "not aware of any remaining health hazard relating to

that work." (See Exhibit RC-4)

I ind it amazing that TLU would hire a contractor that apparently had no

idea or concern for die proper way to handle asbestos containing pipe. What is

more concerning is the fact that, even after our residents testified about this

concern at the February field hearing in this case, TLU has done nothing other

than send out a person to pick up the large pieces of exposed, broken pipe. One

would think that prudent utility practice would dictate that TLU either do the

work themselves in order to control such unimportant project or employ

competent subcontractors. One would also expect a utility of TLU's size to be

aware of applicable EPA regulations, and to take every precaution to ensure the

health of its customers - even if a subcontractor was involved. Instead, LOFS has

taken the initiative and borne the expense of investigating and determining the

extent of the health hazards caused by TLU's activities

17 Water Oualitv Concerns

18
19
20

Q- WHAT IS THE LAST AREA QFCQNCERN THAT YOU CONDEND TLU
HAS FAILED TO ADEQUATELY ADDRESS?

LOFS residents have, for years, endured poor water quality from TLU. A

water softener is an absolute necessity for LOFS residents because of the

incredibly hard water TLU supplies. Unfortunately, because of the hardness of

TLU's water, costly water heaters typically only last three to four years. Shave

lived in LOFS for thirteen years and I just recently installed my third hot water

Testimony of Robert Campbell
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1 heater, I understand that the deterioration of the tank is due to the quality of water

2 supplied by . It seems to me that this not a very long life for a hot water

3 heater. My experience is not unusual in Lakes of the Four Seasons

4 Additionally, as was discuéséki at the February Held hearing in this case,

5 the residents are concerned about the existence of ha1n1i3.11 substances in doe

6 water, including but not limited to E. coli bacteria. Among the requests at the

7 field hearing, and in LOFS 's discovery, was a list of the dates when TLU

8 conducted water quality tests for the potable water for LOFS, and for each test,

9 the substance or chemical for which the test was conducted. TLU's data

10 responses only showed that tests were conducted for levels of fluoride, iron, and

11 chlorine. While I am not intimately familiar with all of the testing requirements

12 of the Indiana Department of Environmental Management, I am reasonably

13 certain that testing is required for ia 1i1yriad of other substances and cheunicals.

14 Based on its response, I question whether.TLU is testing for contaminants that

15 could be harmful to our residents' health.

16 It would appear reasonable to me that if our residents' water rates are

17 going to increase by 45% as TLU requests (not to mention the 9% water rate

18 increase approved in 2004), TLU should be required to implement measures that

19 reduce the water's hardness and ameliorate the excessive wear and tear on

20 customer's water heaters and to present proof that TLU is testing for and abiding
i
I.
F

21 by all state and federal regulations for safe levels of all chemicals, substances and

22 contaminants in the potable water supply.

Q- WHY SHOULD THE CQMMISSIQN CONSIDER THESE CCNCERNS AS
PART OF ITS DETERMINATIONINTHIS CASE?

23

24
25

|
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It is my understanding that, like all regulated utilities, TLU is required to

provide reasonably adequate and reliable service to its customers. LOFS believes

it is fundamentally unfair for its residents to pay higher rates to TLU when TLU is

not providing reasonably adequate or reliable service to its customers. This

conclusion is supported by the fact that in its last two orders adjusting TLU's

rates, this Commission considered similar (if not identical) concerns from LOFS

residents and ordered TLU to take several steps to improve its service quality. It

is significant that many of the senfiee quality issues raised by residents in 1991

and re-raised in 2004, are still present today

10 Q- HOW SHOULD THE COMMISSION ADDRESS THE CONCERNS YOU
IDENTIFIED ABOVE?

I recommend that the Commission take one or all of the following actions

and in doing so, condition any rate relief approved in this cause accordingly

Order TLU to implement a plan within sixty (60) days of die Commission's

Order that will eliminate go sewer discharges on LOFS property within twelve

(12) months, and report to the Commission and the parties to this cause

monthly on the status of the plan's implementation until the discharging is

corrected. As part of this req1iirement:TLU should be required to identify and

report to die Commission why the preventative maintenance program ordered

by this Commission in 1991 and the steps taken as a result of the 2004 Order

have been unsuccessful in eliminating sewer back~ups and surcharging

manholes. TLU should pay for these costs out of meir own pockets and not

those of LOFS property owners

Because TLU failed to remedy the discharge problem after having over

Testimony of Robert Campbell
Cause No. 43 I28

Page ll of 13



\

1 fifteen (15) years to fix it, in my opinion TLU ought to be fined for every

2 additional future discharge. understand that this Commission may not have

3 the authority to impose such a r;8M.edy; In the alternative, recommend that

4 the Commission either: (1) award TLU an incentive in tk;e form of an

5 increased annual incremental rate Cf return for each of the next three (3) years

6 that TLU's system experiences no sewer discharges, or (2) prohibit TLU from

7 connecting any additional customers until it presents proof to this Commission

8 and the parties that its system experienced no overflows for at least one year.

9 Because of TLU's failure to remedy the problem despite the studies and

10 investment required in its last two (2) rate cases, this time I recommend that

11 die Commission take a more aggressive role in enforcing its requirements so

12 that the sewer discharge issues are actually eliminated. In my opinion, the

13 Commission should imposea rémedi that will produce a solution to these

14 decade-old sewer discharge problems, rather than a remedy that requires more

15 investment but fails to cure the problem.

16 Order TLU to remove all present or future unused underground asbestos-

17 containing pipe in a maimer thatdoes not create a health hazard, and to

18 remediate any sites where asbestos-containing material is present, consistent

19 with applicable EPA guidelines.

20 Order TLU and its subcontractors to adhere to all state and federal guidelines
e

\

%

21 on removal of Transite pipe when they do sewer repairs. A11 sites should be

22 cleaned up to existing state and federal standards.
L_ .

9 ~. ,l . .
23 Order TLU to implement measures .that reduce the hardness of TLU's water in

24 an effort to eliminate excessive wear and tear on customer's water heaters and
r

J
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submit quarterly reports to the Commission and the parties to this proceeding

on the status of TLU's execution of the plan

Order TLU to present proof, on a quarterly basis, that it is testing for and

abiding by all state and federal regulations for safe levels,of all chemicals

substances and contaminants in the potable water supply

DOES THIS CONCLUDE YOUR TESTHVIONY?

Yes. it does

12 884278 l

Testimony of Robert Campbell
Cause No. 43128

Page 13 of 13



EXHIBIT RC-1

r



°°" 7 'W af-4 6'-18¥=*ak
To Cwals. \ 2)
CoJDlpL Co.

Phone 4 PU163\9U

Fax 41 Fhuci

l

4I-4-D 119..,_ 4-in

'v .¢€aE1¢=*»<I " W / 4

.i
s o4

a

INDIANA. D~EPAMrMENT QF ENVirONMENTAL rAN.A.GEMEN'r
. We nwkebxdiana deaner,hwltfzierplace M Eva

i

l_
I
I
!

| II | . .. I
g

»

Joseph E Konan
Govrznor

\
i

. I Lori .FE Kaphw
Cumuodadone

. R46n1d@M
ssxsv ""sA1»=n»a=.sules\
M m M 4.!iMi\\46§l0'-9201
<#1?w4w@# .
(888$M$=892 nnrvee
a1#>'11'r¢w41 Fax .July 15, zao4

I*i

7 o a z  0 5 1 0  0 0 0 4  2 6 3 0  0 1 3 4
I
I
:

I

I.

on

w-..nu=mv¢nn¢
UWi6im»lN€ .

P. o. Bm<.6s6
M'°ii¢=\=¢l,IL-60448

an

I

9

\
. .  a

a

Q I

{..|
Yacc

ea, loatnd at €xr.wvn Point.,Y niwa

i
l
f

owns remix nugget Niouwlv 1-
a w n p 6 M L a k e . : .

G H " " M M "  . f . dFEnn!nomnnen!zd
RJI4°1nilGEm;¢enuednumedu!inl§a¢»8un6fTw&Laqmliiilltid . 1h»=w-=»¢ww
wus9nndi:¢bb4lp~inmn1ntpIC 1344-2'-2. ForyourigibruwWlion,m4inaaaoldzu\cewi&IC 13-14$,wuuu¢n=ly¢rm=
Mpe6imui's~po\HdQ¢.hdoir:ins@e°1ima

°[s9p¢6£... . . s. 'on
g
:
;
s
4
\. . »

£8£.w~
a
4

and.wilt U~n=f¢=wa m m¢=Qw=¢.¢fj,

l
i
n

\
0 . Of¢r&aeom:e~ufillc Wspdatibq,aani w w u o w M n w 6 S O ) W & g ' § M i a at&a

P@°pértyof209ILHIddmVnl1qn ¥€W1§.§lsonotnd.lha1n880cecluetedm.&¢sdWep¢npa:ty@ 04.  WASSO
v»w»¢=p¢~nap~np¢fx;f.wmma. nmssow uevinmiam »few¢pw=»a¢ra==n. s. 1. aanazm s-2-aa).Rx

g..
, .
u

WiUu1dd:qf(30}dayso£;eedpnofmia tam-, 1=viiW=1l4°l4ild==¢l=n4¢i°n~
aado£&b.raguiiuunag\ulI|te4 oj1»u.~.m|us3bc|ubunnimdm thisoiam FalNu:a¢aiwp¢nda IytU \hisYioI5Enln
Lauer we xuarnhn.r-&u:=;1.w MEm'¢.o8e¢ ufniafofcunum; w ee: auvr¢upomaan a4»1aw=ma my
quntioas no b&d¢Rm»u(219) '757~0265. Think re Wryour imndnn m.\hishil8br.

I

r
I
I
a

I
I

g

Bi'iw¢h
__ME¢e otlWatc:I' Quality

I34¥=P9§dmnsS¢¢d9n¢I1i¢£

Post4t* Fax Nolie

Re:

pammnigy F=w1°¥=='

-Jr
I

I



o m 1998 £5

T o
.

"1 <&$ 4.RA.:. . *'*"'l` W§H
I

§3aJDeipi»_1.*
\J co.

etwf :Pl"4".Rf

Fax i rear #5

UTILITIES. INC Postflt* Fax Note

MId\iv=esL;§alns\s1 cm
EG¥B¢er.$5B
NI¢l§€\'iil.~.lL 60448
9487 see-aaazrnnna
(toe) amass Fax

Au»guet` 16. 2004 E=aesim l !e .&c§efzmadman
70622938 anno 7~j§6.  8771

Mr.  Nid< Ream
IDEM-Norihwest  Regional  OfEoe
881 s Virginia Ave., Suite 1
M e r r i e l l e .  I N  4 5 4 1 0 -9 2 0 1

lhsbe¢ttlan~Sum marywiolatiori L8t£e=r~.Resn,dnse
T w i n  L a k e s  U t l u u e s .  L u c .  -  N P L J E S  #  z n o w i r e

Dear Mr.  Ream

as-a

eta no: s e a .  Q |
rte by unlhnewn saurrsés.  ' l ihese large

same of  MS grease and i t

on-summaryniola1ion Lenee dated July 15
sewer averl fowvs (SSG) thaioccurréd at

w  c a u s e d  b y t h e m c
i n . . . .

. _ . . -on July 2 "

at .; :ease
1 ~ths.ntff8g @:r=i#Juby@~ ~-. We 1éttingivacfcrew

Asrequlred, this letter is In response to the lnspeciiqn
2604, 8hd=r@ceived on July 19~, 2064. The sanitary'
2091 Hidden Valley Drive on July 2'""an1=d July1".ws»|a+
reI8tjval'yl.l~éfgé.stones pla¢;ecHn~t£1e..
ston ..1=ellecte@.§rease.and~ alesel¢éa-§a¢nmlv. thru
and :Ne Asa was soapjlaed. Unf<5'ff2sir¥a'19¥¥a~l*1'éie€1I:
!rav€ledd8wnstream to our nit stéctien, 6881 '. 4
again reryt9vddlthis be e a11d'=

same then, we have neaurnea Ru th-e.sité-tb~|e déan .&4e'rrsar1 again. é?i3'1l1r>rwahlv~ televiseit.
This iawhen the two large stones were dlseovévied and removed. WE ds load ad a few
sbcilonsof main that are "bellied." J4ul\th0dgh these sections are a eanéém. it lsgaekteved that
theywill not iMpede the now. Hzvweveh ttneeessary. we wit! again clean the m in as we gather
bidsand evaluate our options toaddréssxtrfe *'b8llléd" mestiena

W$..trus;.ttiar you4in4' Guz'~a§%iiQrisqppr@p§8té..lt3€W.ha¢i'é My questiané or concerns
lilease~wm'zaet me.-a1 d1a'c@iai1at essen

Sineégeiy

D a m n  Y o
Regional aDj:éctor of  Operat ions

R e :

Lisa Crossest. UI
Chris .montg¢mery,  UI



» - ».

5'

.. . .
_

, i

I

I

1

1_
I!..

i

i

- Quinn-

Mfrdldl E. Daniels, Jr
Govuwr

Mama: w. Easrzrly
Eizmxnnlssiaaa-

l'°'tU. 1352 1-me 1 108 -»-14 1lu,ré m u r a

8;
INDIANA DEPARTMENT o1= ENVIRONMENTAL MANAGEMENT

We make lnaliama a deanen hed!!/*iier place lb live.

:far a8.:l:5»

7002 Oslo onus 0n27 n a y

-mlIo

i
r
I

July 19,  zoos

. _,.,.~..

Ur L ,1L1B5 no

a

I06N<mh
.Mai .quai

z32» see
4sx.aca7

ww»u.R<~.g6>fl¢i&en1
(800¥.

1

is
|

I
1

nguvc

i

ME.Dgauin yvwu Regional Dimewor
win Um, Ut i l izes
p. o. Bali: 656
na~uwm1n.en¢¢s

g
i
s
iQs
I

»* ;1

L 8

; x
4 4

•
9 InspectionSwmiwum=H»»&w

-ram .
nrnws Pmxnniz No. 1949951116 3
£§nuvirtLP6ixi¢.

4

2
}

z
E

s

ileamr Mr. Young:
¢

I E
I

»

8.8 am Puma,

!

i Type ai 1u,sp¢¢£1€}i1= R8¢0uT1aissance inspection

I 3

Rcsuks ot'~3blzxs;iec\ion:
31

|

i
2 i

1
.E

. . .0°J\=ns844429054r=91¢§¢°Wi~¢ "F WM D¢v@xwl\'=°§°fEuviv°ww

Indiana. p~uIlil1nlll. m. M.j'3;-I44»2. -Fuqua;
withIc 13-z4>s;n¢|mnirya&w~in»pmi»»'¢p¢°~iaaawnw.

°n1w=4.2§0G- Awdmir. bypass!
J\Hl¢ of2905:.

Mmm@=v1w°L
tdawazi van unm

5"¢ygIq.|lg§g|nm;dnn, 'ma¢aco¢da=nce

Vistaulons w-duurMh:auu¢|=l4In1iu¢¢h|h4sdlr|»

VIuhli¢§u 0§wrv¢4aniwlll0!W!ul!db& of
Nswunmum.

own mm u .nameafn 8¢l,gmy5¢w€,Q,,,-flw¢3.1mg¢¢m-M4
A d M 8 M z h s h l o w h f r - I »2¥104¢h¥¢vl11

I .

1w==1.26w¢& 8ewrPl¢lB
1lmc.'7¢ 2804: Ssiwerlllug
S¢pwm6a~ 271L}004: 5cwe1r1'1ug
Femur iv.z0e5= Saws: Plug
January. 3. 2815: Bypass ofueamgnsnttiuazo high flows
hams 4, 2885: Bsyjiass of ueaunzivl due to liigli flaws
.¥4me4.290S: 8894 manlwle 307

g
I
i
!

5

Areview ofdinluw uzeurd dam fxnm Inna. zoos sho-.vs~'*'up indlues we daiiqes
ccnnspdnéing w&h an rainfall. This Hundicauss pomltid inflowlprubkms will the ¢¢>!I¢¢=inq: system. This
is uriolNiem dt'¢hepe:uzit,P~aztH.B. Ld amé 327 lAC 5-1-8(8)

I

01/zwns

x

An Equal Opgorunxiw Bmii¢r=¢

Re

nm Rfrvrla-



07/28/u5 FRI 13252 FAI 1 708 328 3855 UTILITIES INC 444 'WIN uzzzs

WMM 63*1.@@ee¢rr¢¢¢'1¥=¢98'¢11f3 4 1@T*?Ms4.sx#1¢==H4.
tiwaéh to flais48: 1==ihm= rd wsmand

adnqumaiy margin pr=a=== diréa
wm=w§1¢»s=BamnasaI9r=1sv-e465 you for vs

no Ms mama:

Rikklgmdebush. Qhief
CbmplihirqeBWwh
omen ofwacw Quality

Enelosura

Cf: My. 9c8nk Kdlddbziej,Prusldsnt

Raw; CauuuIphcl1,..Diii:¢tor



uazsr, 18535=* .42.

T13 C2585-45'
I441!-W\*Peru J

CaJDoDl.
.

I
. .

P1'wns4 pawn:

F@1
r w » * * '. . . 3

1
I

Fan. •

¢ :\: .I
a
1
I
l

1 "
i

! I
Iu

I
- 1
4 I

,:"° 3

ll
I

8 ,!
3,8

."1
I
Ir

::==8

*r':~»

1
r

LI

. t
?

4
E
I

5

5

i
3

i

Re:

F!9?B¥*==§§@ u
494 14
g°w 14499 D iane

68)3€B3B'35.Fax

\

THIS 1ewam iN gespqrnse Isa Mr. Rid! &wddausn's dhtad .»~=l 19, 29953 Ana iS
go: a ca¢rd4w ¢f~ Mn "me

Augus t  18,  2.005

Dear  M r .  Ream:

N : .

W E
lirlk#i8¢ié!pdts¢.l1l4.

nnmss, IN.

I • J a •
1?hlaqe»»i~waag¢seaawd4uria2"'_.n¢»ev'°an¢seman=ner21".ofzuu4.a=
17'!'*o1=2¢le5wem\num¢ldiamle3* w 1nsmaglamnnn.

an .Ju6¢o?-.. . . . .n.3~w§§b$.ail-'iilbwaseof.gr¢a3e.
19§Hgiq§a] Fwrai@tI=\erEeil9m'klri5 &&&§°a=aWan~ @f.u»amla1su id :
~o¢ .818l;=&ad.sa99€WL 1=ruwatm»luw@u=:ws&usedus4pw¢amis_

89&1&9.sMiedMp.9 14ldl8iBpiae4¥. wen
M", ws; .m F9WI9BI¢°.2B§.&8,oftfS8*fl° °mmas-

S=;sm¢»a\@af2?°nfzamaa waguaawdnn;|_4p|¢at¢m=isvaa5~J@u4|uL \|94lyuenthis
.agaiuain .. g,==¢ ix.

dm§mwamtm&~sel9gea i d  wee - 1*£a&4=d\~ n o .

Ms

Inn.
Parfait 84: nrwuafr-ns

r=~ein:,La1ea

rwviolation Letter Re§IJ¢riSe

I
z

s

post-It* Pox Note

:Abba-4»4A»¢§ ¢ *

" f z 6 a a ~ ~1 .-

7871

43 ifQ S .

"r-ut-9

.~~~--i--

6882
8468~2naa #ax

i

8

8
3
s
I

. 1.

9-4:9

so mans

- r§ ;ng f ¢ . IQ Em
.4 .:QW fapért 98%.-'ifed

l l  as  February

21

nnmvan
' a e i e i a t n

n ' . l i u l n u n e

l _ u ] l 1 l i \ I .
u u u u n w n f

uguux

I f

:

.

4

s
i

i

i

l ; ~

l l
a s

`

g t
I
r

.1S

!
4

a

f

a
1

Janwqrazao WM*PBypass-O\lu'neeurd€sl'ndnr.thedateufI¥\e . '  . tobs. lwwlary
1a4".20e5, Aoowrbimzatlonofrairuafad snowmeitpiuducedhighNbias. u¢»1w=¢¢exhe
drmaperrtion aitha plsrztwmaintdn the bialQdcat*uunru4=wu1It3¢. ThaW . wane
sw¢¢essnuli¢*avaia»pgawast;°ur¢¢souds. QursalnpIarRsul£§luel.ehigl1e.tl1al'\usll8l. but
m»m»m#in. ¢ s 4 .. . . .

,nl¢le~4*', 2°¢5nafas~¢au=e¢~ny.z;9lind1esd1eam anus. was
brought eondtidmstlwsl budunz . kW: resulted

iflifpass oF June41h

\

1

i I5 .i

t 2

F

9
=.

I
1
z

l
s

x
1
I.

no

r

I

?
I
I

z

I

u

1

9 I

5

r

...w

G Q

L

s

I

1

I



08/18/05 THU 12:30 FAI 1 ws 323 38:35 UTILITIES INC

I

in high flows. As a last nesart, we famed most of theflaw through the Hal* of our plant that
Mn Heller handle peek ti¢ws au¢.~slwt.tl1e air affto th9.¢tl'ler to maintain We
biological community ihlriét theplant. These wéré éucétéssflil in avoiding
a washout-of solids. om samgile leszdts Were higher than usual, bu! still Within parameters
The June 4", zoos, SSO wasultimately caused by four manholes that wale subrnewed
during.the Welsh 11oedlcooditinna As a solution. these manholes were ray$ed and resealed
This work was in progresS dung your visitas noted in your report
Potential lrifliow problems -~We.l'\ave Spent 1.8 mllllan dollars in the last six years on
locating and 1fernnvlring ofinfiuw (and inllltratién) within our odlecliun system. We
have inaqé 9|'!l=59¥-UWQW5Q our éoéxinuitihentto Mae. peak flows rerlaains 'strong

I most tha£3¢etu.wil(.tinr! 'our respwuses.tb ihqsejssues apfihapriate. Wshave to tmplemeni
both Immediate and larzg-tgr1»n=solutl0i1s. This omgtiing commitment Lisa raul. d -in adrastic
drop in.the number and frequency of and bypass events

If you shvouki have any questions or eowieems. please contra meat (708)8283832.

Sincerely
TwinLake Utilities. Inc

Déofin Yount . . . .
Regional Di¢ykzr of QperatiCshs

P " . ".=©peIa:m»;s alofU89-
cbris 1

E?léé3ideriE ...her
. s.ot ry

I I IIIIIIII Illll Illllll IIIII "__-



. :

r 1
I I

i.
\
\
1.

4' 'q

f.1

,~*
\

8
14_.

1
3 f
2 I

i .J

8

.

1
' !

I

i

I

!E

;.i

s
1

i/

E

E

1

I

!
\

I

s

T/wma: W. Earrerly
Commissioner

H
Mitchell E Daniels, Jr.
Governor

ow/-_-» ».;..

On October 14 and 18, 2005, a representative of .the Indiana Department of Environmental
Management, Nonhwesl Regional Office, conducted a complyaint investigation of Twin Lakes Utilities,
.located at Crown Point. Indiana. This inspection was conducted purs.uar\t to IC 13-14-2-2. For your
information, and in accordance with IC 13-14-5, 21 summary of the inspection is provided below:

Mr. ChrisMontgomery
Twin Lakes Utilities
9201 Eafst 1123" Averse
CroWn Point, N46307

Type of Inspection:

Dear Mr. Montgomery:

Over the course of the inspection. i t was noted that on October i4, 2005. solids were observed
escaping overclarifier weirs. visibly traveling through the chlorine contactchamber,Ami exiting the outfall.
The loss of solids was no longer noted of October 18, 2005. The-lossof solids was a vilalazion of Lhe
permit, Partl. A. 2. a_ .

Results of Inspection:

VIA CERTIFIED MAIL

.4

3
INDIANA DEPARTMENT o1= ENVIRONMENTAL MANAGEMENT

WemakeIndianaa cleaner, healthier place to live.

X

7002 0510 0002 5827 3187

Complain: InveSxjgarion

Violations were observedbut corrected during the inspécnion
Violations were observed I
Violations were observed.and will be refereed to the Office of
Enforcement.

December 14, 2805

Re: Inspection; Summary/Violation 1etler

Twin- I./2ikkts Utilities-

NPDES PerInxt No INOE)371768

Crown PqainE.Lake County

109 Nhnjt Senate Avenue
Indianapolis, Indiana46204
(J17)232-8603
(800)-45 i -6027
www. lN.igov/idern

r

I
I

5
i

There were concerns over a film noted in the reeeivihg stream which was visible from the head of
S;pny~Run, near the facility outfall, taapproximarely no hundred. (200) yards' downstream where the film
caught upon a tree in the stream- The tree had also captured- non-.biodegraditble itérhs ciprnmonly assoeihxed
with sewage. It coo-Id not bedeterminedat the ti-meQf inspecting if the facility was the k:ause~of the film or
the ro biodegradable items.
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Tuesday. DeceMbers, 2005

Ikaf Mr.

Mr. Nlclidu Ram . ..
lhdlana Dqzunmeni of En viii:¢an*mnu\l Management
X00 W. Sen-uve Arius
Indilnaiialis.Indiana46264

RE: m»p¢¢uon. Su'nnln4ryNloiatioh setter Twin
NPDES4i¥NOOB'11 TO

Anthony R. Fix _
Operadona Manager - Twlh LAke§.Utilldes.

x
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INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT
We make Indiana a cleaner; healthier piace to live

Mitchell E Do/zieLs. Jr
Govemof

100 N€>rt.hSenatc Avenue
lndianapvgilis, Indiana 46204
(3l7) 232-8603
(800).45 l x6027
www.LN§gnv/idgm

Thoma: W. Ea.:/erly
Cornmissiencr D ec em b er  1 4 .  2 0 0 5

VIA. CERTIFIED MAIL 7 0 0 2  0 5 1 0  0 0 0 2  S 8 2 7  3 1 8 7

Mr. Chris Montgomery
Twin Lakes Utilities
9201 East 123" Avenge
CroWn Point. 1n.46307

Re: Ihspeelgion Sunn1~nn@aryN1olation Letter
TWin"LdEes.IUtilities
NPDES Permit No EN00371762
Crown Point, Lake County

Dear Mr. Montgomery

On October 14 and 18, 2005, a representative of the Indiana Department of Environmental
Management Northwest Regional Office, conducted a complaint investigation of Twin Lakes Utilities
located at Crown Point. Indiana. This inspection was conducted pursuant to IC I3-14-2J2. For your .
information-. and in accordance with IC 13-14-5, a summary of the inspection is provided below

Type of Inspection X CoMplain: fnvesrigation

Results of Inspection? X Violations were observed but corrected during the inspection

Violations were observed
Violations were observedland will be referred to the Office of

Enforcement

Over the course of the inspection, it was noted that on October 14. 2005, solids were observed
escaping over clarifier weirs. visibly traveling through the chlorine contactchamber, and exiting the outfall
The loss of solids was no longer noted on October 18, 2005. Theloss of solids was :l .vikalsldon of Le
permit. Part I. A. 2. a :

There were concerns over a film noted in the receiviixg stream which was vi'si~bl§%from thehead. of
Stony~Run, near the facility pulzfull, to-ap

with sewage. IL c<:iu.~ld net badeterinincd aL the. iime Qf inspeetipq ifthc facility was the cause.of the film or
the nombiodegrarlnble items

atppzoqcimaxely :we hundred (2005 yuaraovvnmm whoa the film

caught upon a use in'lhe-stream. The tree had also captured non .biodegramdhble ineilirs cpnnnuon-ly anocihxcd

Rer}v'Ird Paper 8 An Equal Opponunily Employer
Please Rer*y1'1e a



Within thirty (30) days of receipt of this letter, a written detailed explzmatlon, ciocumenting
compliance with each of the rcquiremenfs listed above, must be submitted to this office. Failure to respond
adequately to this Violation Letter may result in a referral to IDEM's Office of Enforcement. Please direct
any response to this letter and any questions to Nicholas K. Ream at (219)757-0265. Thank you for your
attention to this matter.

*

Sincerely,

Kick Rmfdebush, inspections Section Chief
Compliance Branch
Office of Water Quality

I

1
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An affiliate .of Utilities, Inc.
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Co11pqrate.GH'ices:
2335 S9:ida:s~Road
nanabmok, H;60062
pp (847)498-6440
Fax (847)498.2066

IndiaixaDflicéz
9201 E. 128"l Avgpue
Crown point, n~r§.46307
pp (2193988.3~18
Fax (219)988-8789
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Wednesday, January 5, 2006
.

II w
\ n\9 l

n

» 1.
l

Dnn;J¢a.

Mr. Nicholas Rearm
Indiana Depeuhmmt of Environmauttal Managelnncnt
100 N. Senate Avenue
Indiaananpolis, Indiana 46204

I

4' »L

RE; IngpectibnSunnxin~aryNiulalti1on Letter Twin Lakes Utilities
NPDES #1n0037176

i
a

-
I

DeaU'~Mr. Ream:
I
I
I
a

i"I
.=9-1 letter fs response to your written notiifiwtinn dated 12/14/05, alnufd is*in1lem1ded to Satisfy

your requirement for aresponse witixin lilirty (30) days'ofreceipt. x
f.»
j ;

r
i
I
I

Regarding the bio-solids encamping over the c1a:i5.er weirs, this was address with
iNcreased RAS :ms and athorough cleaning of the clauffieurs. As noted iii your letter, this was

addressed before your returnon 10/18. Akthwlsh it could not be dctuernnilrmdd if the Elm and non-
biodegradabie itenasnohed 'm the receiving stream were &om this facility, We will be installing a
nmawb@ . ehtonirie am no flgmabte can escape. Tins
Beale-=w=i11 Is¢> serve to swp~;any~n¢8@¢;g firm escapiNg nm oontactilsbanlber

.°I. ;

we Qpé ofourslxdge to see if
&1g~.£n'3l1¢~s\udg¢.is <:awln§EiQd1e floating slu¢fge.p:9BEenisé

Regards

I

Anthony RL Fox
Operations Manager - Twin Lakes Utilities

s
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ll F INDIANA DEPARTMENT o1= ENVIRONMENTAL MANAGEMENT

We majcé Indiana a cleaner, health ier place to live.

l Mitchell E. Daniels, Jr.
GDV¢THOl'

100 North Senate Avenue
Indianapolis, Indiana 46204
(317)232-8603
(800)451-6027
www.IN.g\>v/idcm

Thomas' IK Easterly
Commissioner

11 x
l November 29, .2066

* 2:
"2

VIA CERTIFIED MAIL 7 0 0 2  0 5 1 0  0 0 0 3  0 0 2 6  9 3 1 1 1

Charles Alexander, Area Manager
Twin Lakes Utilities
9201 East 123"' Avenue
Crcwu Point, IN 46307

Inspection SummaryNiolationLet ter
Twin Lakes Utilities
NPDES Pénnit Number1N0037176
Crown Point, IN 46307

Dear Mr. Alexander:

On September 1.5 and September 22, 2006, a representative of the Indiana Department of Environmental I
Management, Northwest Regional Office, conducted an inspection of Twin Lakes Utilities, located near Crown Point,
Indiana .
13-14-5, a summary of the inspection is provided below:

This inspection was conductedpursuant to IC 13- 14-2-2. For your information, and in accordance with IC

I

I

Type of `[nspeci*i6n.

Results of Inspection:

X Complaint Investigation

X
Violations were observed but corcectcd during the i.nspectio1:L
Violations were observed .
Violations were observed and will be referred to the Office of Enforcement.

\

A sanitary sewer overflow (SSO) occurred from manhole 307 on September 13, zoos after an approximately
four (4) inch rainfall event. The ground impacted by the SSO had.since been cleaned with rakes and lime had been
applied. The overflow violated Yhe permit, Part ll. B. 1. a and 327 IAC 5-2-8(8) for failure to maintain the collection
system. . . 1 ;

ff.
Within ¢h;r¢y(30) days of receipt of fhjs letter, a written detailed explanation, documenting compliance with

each of the requirements listed above, mustbe submitted to: Indiana Dcpt.lofEuvironmental Management, OfEcc of
Water Quality- Mail Code 65-42, 100 Nqrtli Senate Avenue, Indianapolis, IN 46204-2251. Failure to respond
adequately to this Violation Letter may result in a referral to IDEM's OHio of Enforcement. Please direct any
response to this letter and any questions to Nicholas Ream at (219)757-0265. Thank you for your attention to this
matter.

\.

Sincerely,
u

l

i
1
I

pg, 3. Robert S1Inn1 .
Deputy Director
Northwest Regional Office
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I
I
I
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NPDES Permit #:

o©8 ') VS Dl

1. i ..:4 *I 1 arl c *
. I . . . . . . . -. - | ... . . . ;.. . . . ¢ .. ... .. .

ClassIHcaUon Per Pannier:

W-ca-2 = lndustl'ylSernl-Public
4 : Siale.*Federal

Facllily Type Code:
1 = Munldpallty

3 = Agricultural

/W, Major
IJ Mlnor

>2
This Is to notify you that on G O  I 7 / 7 / / 0 1 9 (month, day, year) an Inspection of the sped fed Iadllty was conducted by the undersigned

repreaentatlve of the Indiana Department of Environmental Management, Offlca of aler Quality.

TYPE oF INSPECTION (may Induce mare than one): Complaint (J)
Compliance Evaluation Inspection (C) MultI-medla Screening Evatuetton (M)
Reconnalssance Inspection (R) ______ Comblned Sewer Overflow Inspection (Y)

Industrial User Inspection (I) Compllance Sempllng Inspection (S)

Sanlla Sewer Overflow Insnectlon ) Other

Name aled Local on of

uw€

a l l lnspec\ed:(numben street, city, zip code)
\

47/W! 1. \Z
c,lLowwvo»»~n'\ HJ 4c,§o"7

County:

Recelvlng WaterslPOTW:

£et-gq"3QA\~Ii*¢'\ GF
3;mv§*»= 'QvU

PermllExpiratlon Date:

j-/3l /Z> Q

Name(s) of On-Sita Representatives:

(_',\¥+¥fLu£ /U,gypwm;yL
Tll16(s):

M4294 I"**<N»'\€»8*£
Phone:FM) 98 as ,35xi
Fax' )(

Certified Operator: Number:

\O"578
Class:

Part Tamsp=Fun Time

Date:Renewal E ectiv

x < 19
E " " " " " ' C 8 Z § < > / a z Hours p r Week:

4  6

Contacted: W Yes

Name and Address of Responslbla Oftldak

OIMQA8 M94
9 2 , 0 3  i  1

¢/Low¢J

(number street, cry, zip code)

»°¢JD5Q~
l ` L5 " ' L  we  r'Pol MV, 1 »J 44307 Fadlzty Design Flow:
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GND

Areas Evaluate I I

(S = Sallsfacto , M = Marginal, u = Unsallsfacldry, N = Not Evaluated, NA : Not Appllmble)
IRécelving Waters Apse Rance u-

Effluent Appearance 6
Parr l l
CSOISSO ( S e w e r  O ve r f l o w

9 Faclllty/Slla
Operation
Maintenance
Sl i d  a Dis oral• »

l I I 1 I

I

Self-Monitoring Program
Flow Measurement
Laboratory
Records/Re ons

ArI I » I I

,J
NAFJl\)
NMI\J

l

'9@~u6@® 9/1404
N P D E S  F A C I L I T Y  N O T I C E  O F  I N S P E C T I O N

Slate Form 47989 (RSI5-OB)

INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

i 1 Compliance Schedules
Pralrealment
Effluent Llmlls Violations
Other

These findings are considered preliminary and identify specific compliance Issues discovered during The above-noted inspection that the
designated ager! of IDEM believes may be a violation of a stalule(s), rule(s) or permlt(s) Issued by IDEM

SINGLE MEDIA INSPECTION
(5)No flotations were discovered with respect to the particular Items observed during the Inspection.

Violations were discovered but connected during the tnspectlon. (4)
Vlotatlons were discovered and require a submittal from you andlor follow-up Inspection by IDEM.
Vlolallons were discovered and may subject you lo an appropriate enforcement response. (1)
Addlllonal information/revlew Is required to evaluate overall compliance. (6)
Potential Drobtems were discovered or observed. (3)

(2)

Dlslributbn: While - IDEM Public Fda; Canary -OPPTA(it OPPTA assistance requested); Pink - OwnevlAgen\ R r4san\s&va; Gala - lnspaclur

Page 1 o f



Addlljonal Commehis Regarding Unsatisfactory Ratings - including Rule or Per nil CIlallon(s);

4

--u
-- al-

Comments Regardlng Marglnai Ratings - Conduslons and Recommendations:

@ xo .Ql=l§'.?s€?:..L4;f:2Y>_J082_Qf¢L 'b._Qb2

8:1 t&¢ 9¢-1 _in _3t4- _&¢¢¢¢_¢1qqQ u$¢$8¢Qtt¢¢q¢ QW -sq;-_un:lv-asm;haun' -l¢»¢ Q---¢_--Q1:9-¢v_»¢¢¢-_-luu----I

>4

Multi-Media Screening (please nole that a muitl-medla screening is not a comprehens\va evaluation of the compliance status of Me facility):

Mulls-media screening not conduct:\ad.
No violations were obsawed during the limited mulls-rnedfa screening conducted by IDEM.

Potential violations were dlscuvered but corrected during the Inspection.

Potential problems were dlsoovered and ma be further investigated.
Pollution Prevention .

Pollution prevention Is the preferred meansof environmental protection In lndlana. The goal d pollution prevention is to promote changes In business and
commercial operation. especially manufacturing processes, so that lndlana businesses Increase productivity, generate lass environmental wastes, reduce their
regulatory responsibilities and become more profitable. Your paNlclpatlon In lndlana's pollution prevention program is entirely voluntary. If you have any
pollution prevention questions, you may contact our Ofllce of Pollution Preventlon and Technical Assistance (OPPTA) at (317)232-8172 or (BOC)988-7901, or
visit OPPTA's Web site at wwf/.ldem n. ov/oppta/p2/, Would your company like to be contacted by IDEM's Off loa of Pollution Prevsntlon and Technical

Assistance? Yes No
l

in addition to the compliance esslstance ottered by IDEM's individual programs. IDEM's Compllance and Tachnlcal Asslstance Program (CTAP) offers tree,
contldentlal compliance assistance to regulated entitles, including small businesses end munldpalitles, throughout lndlans. In the future, if you would Ilka to
request free, oonlidential compliance assistance, call (317)232-8172 or (BDO) 988-7801, or visit CTAP's Web site at httpzlfwww.ldem.1N.govlctapl.

-» , Summary and Correction Information

4
fadlily should correct any violations noted as soon as possible. Violations Identified and

A written inspection summary will be provided within 45 days.
in accordance with IC 13-14-5-4, attars not evident to IDEM at
the time of the inspection might pal be Included In eller the
verbal or wrllten inspection summary.

' »
Tams

4
D

aUOut: l

Phone Number: Date:

w ) 7 9 » o z M 9  / L 7 , ~ o Q

Slgnalurel

M A Ln ' 'u»
resentaiiueMtler

Dale:Title:Sig l re:
/ / 8 755a9

J 'Ah., .¢/¢/'

Phone Number:

H) <Y8"~8'0/

A summary of violations and concerns noted during the Inspection was verbally communicated Io the undersigned representative during the Inspection. The
erected during the Inspection may still be died as vtolatlons.

Wrltten report croWded at the conctuslon of the Inspection.
If upon subsequent review, any changes Io this report are
deemed necessary, a revised report will be sent to the

subject faculty wtthtn 45 days.

l ll q ' » .  I  .

Printed Name:

l\.')\6%l4)
11 I v |

Printed Name:

L - » 4 l ¢ , . z
lrlDEIVl InternalUse:

Director-1a=  \Section Chief or Regional
Enforcement

thee

For:

0 Follow-up
NPDES Permits

Dale:

4 / / 5 / 0 64

.

\4PN~\~'j\?® 1704,

a

:
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This Is II

32'

notify you that on " \ §  I ( J O (month, day, year an Inspection of the specttted fadltty was conducted by the undersigned

fBp*'8§BntatIve of the Indiana Department of Environmental Management, Ofttce o aler Quality.

TYPE OF INSPECTION (may tndude more than one): Complaint (J)
C .mpllance Evaluation In sped rt (C) Multi-media Scraentng EVagtuattnn (M)
Reconnaissance inspection (R) Combined Sewer Overitow Inspection (Y)
Industrial User Inspection (I) Comptlanca Sampling Inspection (S)
Sanitary Sewer Overthrow Inspection (V) Other

` Y 1 J u J148 Z. w&93F32
Name and Location of Faclllty inspected:(numbe:; street, city, zip code)

U ` t1

c»/L»<,J»Jvo»/wi w 1-lw6o"l
Co.un i f y: mm/(é

Receiving WaterslPOTW:

9ZFt5T' 3K2/\-N44 GF
3`ro r MQ

Permit Expiration Date:

'j/13 \/057
name(s) of On-Sita Representatives:

QWtrua-3 AL94/'****> E
Tllle(s)I

4 4 YY\¢'l4JA(bzzlw
Phone: c2U\>'(3'2r -3013
Fax: )(

Certified Operator:

WY
Number:

\ 4 3 7 8
Class:

'WP FU" Time Part Time

Renew Ef?it7e8ile. ° " a " ! § 8  / o f ' Hours per Week:

4 o
Name and Address of Responsible Official: (number street, city, zip ma)

rxfwflree ,4vLE~<14 we Quiz
* ' v s \  2 - l7,=st=' Q:
C8.»Lm~J'?»fl~fE", \ N 4W307 Facility Design Flow:
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.Areas Evaluate

M = Marglnal, U ='-Unsallsfadory, N - Not Evaluated, NA = Not Apr lléabla)(S = Satisfactory,

Classlllcatlon Per Permit:NPDES Permit #~

: n  o 0 3 - 7  I  7 6 4 542 = industry/Sem!-Publlc
D 4 = SIaté7FedafaI

"Facility Type Code:
1 = Municipality
3 = Agricultural48 3212;£2?Ma}or

Mlnor

Receiving Waters Appearance
Effluent Appearance
P e t i t
CSOISSQ (Sewer Overflow)

v. : . , .
1 .

A) Facility/Slle
Operallon
Malntananoe
Sludge Disposal

lIns coliPrelimina

,J ItSelf-Monlloring Program
Flow Measurement
Laboratory
Records/Reports
eenin Finding s *

N
M

\

171

N P D E S  F A C I L I T Y  N O T I C E  O F  I N S P E C T I O N

Slate Foml 47989 (RB I5-DE)

INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT
Inn

_5.
.S.

*J ICompllanca Schedules
Pretreatment
Effluent Llmlls Violations
Other

*These Iindlngs are considered preIImlnary and ldsnllfy specltic compIIanca Issues discovered during the above-noted Inspection that the
designated ager! of IDEM baIIevas may be a vlolaIIon al a slalule(s), n.zle(s) or parmII(s) Issued by IDEM

SINGLE MEDIA INSPECTION

(5)No violations were discovered with reaped lo the parllcular Items observed during the Inspection.
Wolallons were discovered but corrected during the Inspection.. (4)
Vlolalions were discovered and require a submlllal from you and/or follow-up inspection by IDEM.
Violations were discovered and may sublecl. you to an eppropriale enforcement response. (1)
Addllional lnformallon/revlew Is required to evaluate overall compliance. (8)
Potential problems were discovered or observed..(3)

(2)

nuuinuuoat mms- IDEM pubicl»111; &n:ly. opp'rA (4 OPPTA assslanm nquamd); pink -OunsdAgll\i R
Pags 1 al

enlativn; Gad - lnspecxof



Additional Comments Regarding Unsatisfactory Ratlngs - including Rule or Permit Cl{aI]on{s):

4

n
-

Comments Ragardlng Marginal Ratings - Conclusions and Recommendations:
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Multl-Medta Screening (please note that a mulls-medla screening is nut a comprehensive evaluation of the compliance status of the facility):

Multl-medla screening not conducted.

p a Na violations were observed during the limited multi-medla screening conducted by IDEM.

Potential violations were discovered but Corrected during the inspection.
Potential problems were dlsoovered and may be furtherlnvestlgated.

»1. .¢:_. . . _. -\. u "-'.u.:'_ 1..~,1,.""i. .  ' \ . . . .Pollution Prevention'

A

Pollution prevention is the preened means of environmental protection in Indiana. The goal of pollution prevention is to promote changes in business and
commercial operation, especially manufacturing processes, so that tndlana businesses increase productivity, generate lass environmental wastes, reduce their
regulatory responsibilities and become more profilable. Your paNlclpatlon In lndlana's pollution prevention program is entirely voluntary. If you have any
pollution prevention questions, you may contact our Office of Pollution Prevention and TechnlcalAsslstance (OPPTA) at (317)232-8172 or (800) 988.78D1, or
vfslt QPPTA's Web site at www.ldem,lN. ovlopptalpzl. Would your company like to be contacted by IDEM's Office of Pollution Preventlon and Technical
Assistance? Yes No

I |

In addition lo the compliance assistance offered by IDEM's individual programs, IDEM's Compliance and Technical Assistance Program (CTAP) offers free,
oonlidenlial compliance assistance to regulated entitles, including small businesses end mu nldpalilles, throughout Indiana. In the future, If you would like to
request free, conlidsnllal compllanca assistance, call (317)232-8172 or (800)988-7901, or visit CTAP's Web Alta at hHp:l .ldem.lN.gov/clapl.

1 Summary and curecticn lnfarmatiorw

p p Written report provided al the conclusion of the Inspection.

If upon subsequent review, any changes to Ills report are
deemed necessary, a revised report will be sent Io the
subject facility within 45 days.

A summary of violations and concerns noted. during the inspection was verbally communicated to the undersigned representative during the inspection. The
facility sir Id con H ii any v = r ms n pled == seen as pos 5b n_ Vio~U *' i Identified and coil E .ed during the inspection may sllll be cited ms v n = s.

A written inspection summary will be provided within 45 days.
In accordance with IC 13-14-5-4, matters not event to IDEM at
the time of the inspection might not be included in either ahs
verbal or written inspection summary.

IDEM Representatives
TimePhone Number.Signature:

l Q A Out:

Dale:

4 197 -o°zz/-2' 9~/'S 'UQ
Printed Name:

M14. 1<.J A
OwnerlAgent Representativeftillez
Purled Name' Tulle: Phone Number:

4'

IL ,4
lure:

r' 4~»~ /4~~~- M 6091 9864¢/r 'I Z;  4 -0l1¢, 4. I1/¢x4=~<J
For men Internal Use:

Dates For:pity Director'

///Q 4,8 Follow-up

NPDES Permits

U Enforcement!

0 Other

Section Chief or Region



INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT
OFFICE OFWATER MANAGEMENT

C o m p l a i n t  I n v e s t i g a t i o n  R e p o r t

100 NORTH SENATE AVENUE
p. o. BOX S015
INDIANAPOLIS. IN 4620643015IDEM

General Information

Name of Alleged Responsible Party:
Twln Lakes UP//Hes

Date Reported:
9/13/06 (Io OER), Q/14/06 Io inspector

Address and Direcllons

9201 East 123"' Avenue
Crown Pol ff. IN 46307

County'
Lake

Recaivlng Streams.

East Eranch of 8Iony Run

l i s p . ,  x O t he rReceived by: RRR; RLP, RAC, Cler:
Specify name of Inspector, Clerical or Other:
Spill Ume

Parson,Latter, Internet,X Phone,Vla:
Fax, Referral
Referred by:

Publlc OfficialComplalnantType: Individual; x Anonymous; Yes V23 NoReport to Complainant):

KGComplainant's Name'
NA

PhonaNumber
NA

Address:
NA

Clay:
NA

Basement Backup;Nature of Complaint: Water Pollution; x NPDES Facility Failure; Septic Tank Pending;

Description of Compialnt:
A SSO is occurring from a manhole

Responsible party: (To be completed by Inspector)
Twin Lakes UUIiliBs

AddresslLocatlon:
9201 East 1257" Avenue
Crown Point, /N 46307

Clay:
Crown Pol rt

Response

x

(vlsi0I. First Response Date: 9/15/05

Date'll. Investigation 8/15122/06

Date:Ill. Closed A. No Action Needed t. No Problem Observed
2. NPDES Facility Corrected

9/22/05

B. Referred lo Other Agency

Contact: Phone Number:

ear10/10/0GDate:1. ISNL LetterC. Compliance Aelton

2. OATS Referral Date:

#
Date:D. Enforcement Referral

10/10/08Date:IV. Report Sent

(RH0-u3)



PAGE O F
(Complaint: 2 OF Z)IDEM OFFICE OF WATER MANAGEMENT

C o m p l a i n t  I n v e s t i g a t i o n  R e p o r t

Flndlngs of Investigation

Name(s) of individual(s) contacted: Titla(s):
)
)

Phone-
Fax:

(
(

u )
>

Phone:
Fax'

(
(

1

Phone'
Fax'

(
(

)
)

Nature of problem found during lnvestlgallorx.

Yes NoSamples taken? NoYesPictures taken?

Yes NoIs condition a State Water Quallty Violation?

)Does facility discharge wasiawaler without a valid NPDES permit? Yes No (Permi t#:

Yes NoDoes facility need an NPDES perrnlt?

Comments »

Name(s) and Signature(s) of lnspector(s)' Date' OHlcefllelephone:



|

INDIANA DEPARTMENT OF ENVYRONMENTAL
MANAGEMENT
Indiana Government Center-Norlh
100 N. Senna Ave.
Indianapolis, IN 48204
Telephone: (317)232-8503 or
Toll Free: 1-800451-6027 (within Indiana)
ht1p:ll\wAv.lN.uovf am/

rt

YES

'LT

Q

_1'.j;,

- :El-.
8;-123;

* W
894

@no

Are there any visible emissions (except steam) from any stack or vent?
If YES, identify process, vent or stack, description of emissions (color, duration,
constant vs. intermittent), time, and weather conditions (e.g. wind direction).

YES Ono

v • I
==I'~ .

. 4 .
* *

*;-

.=°§'-F, .I

=2=. : -

. L - ,

Is there any activity generating dust?
If YES, Identify if dust was seen crossing the property lines, identify the source of the
emissions, description of emissions(color, duration, constant vs. in!ermitten0, time,and
weather conditions (e.g. wind direction).

ll

: . =

. '.* 2 YES ENO
..1

is there any evidence of open burning?
If YES. describe if burning is/is not occurring at the time of the Inspection and describe
materials and amounts burned.

.at

NOYES
/A

Are solvent contalner(s) closed when not in use?
If no, describe containers and location (e.g. booth number, department, etc).

NO
:5-

YES

N/A~@

Are filters securely in place when spray booth(s) are in operation?
If no, describe problems with'filters(e.g. no filters, sagging filters, torn, etc)and
describe location or identification of the spraybooth (e.g. booth number or department.

- -r. .
i

z

3

i

81
31

I

1
I
1

. I
I

2

i

Zi

;
I

.i
I

I
e

I
1

E

|

Inspector:

SIC Codes for Facility (Primary and Others):

Description of Major Processes:

Please Print Legibly or Type

Facility Contact:

Facility Name:

pa

Jan

MULTIMEDIA SCREENING CHECKLIST:
Air, Water, Industrial Waste, Underground Storage Tanks and
Toxic Release Inventory
State Form 50865 (R2 I 4-05)
INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

/\)\<;m4 "Z¢1~¢f

69.4A1311

WIN LI\\¢'@
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MM

I*<U?7(I'<v~>9 c.
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Date of  lnspectionz Q/zz/<34
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v

Are any ndustrial process Wastewaters being generated at this facility?

If YES, specify:
Description of Wastewaters:

NOYES

891

rD
3*8£
§fI"-
:. ii.,.»;=»..
o 1 1

' ,.,§¢i.
:"1.'

.r "j

Does any process wastewater discharge to a POTW collection system (i.e.

sewer?
If yEs, specify:
Does the facility have a wastewater/industrial user permit?

YES NO

=-r
.l.*\L
I °1..'..

¢us

NOYES

c *..:
\1 '

~.a;.-

|'

Does the facility have a direct discharge (from industrial process, Industrial
'wastewater treatment or non-contact cooling water) to a receiving water near the

facility?
If YES, specify:
A) Does the facility have a NPDES .Permit? YES NO
B) Is the receiving water being impacted (e.g. discoloration of

water/sedimenVsoils, foaming appearance, oily lsheen, solids, floatables,odor
etc.)?

YES NO
UNABLE TO DETERMINE e.EcAusE;

If YES, describe the impact:

DOCUMENT WITH A PHOTOGRAPH.

YES841 NO

Was any indication observed that process materials such as cleaners, solvents,
paints, lubricants, etc. are escaping through floor drains?

If YES, specify:
Description of materials:

\
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I

I

;
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z.l
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Multimedia Screening Checklist
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is ... 5
424..p»

8 :_re

YES I239vo
.' '-: §
. §81,

21

.9 -1-
gr?

-Sitg-
*Hs*-s
3 :
So*
Gs-°~̀@

14

.. *M
: ti
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.___ 3

11

Although the actual SIC Code is a [our-digit number, Rule s regulates the primary category group (l.e., the list Mo digits of the Sta Code) In many
cases:;__
"Only gasoline service stations that act as truck stops or plazas and have on-site vehicle maintenance activities are potentially regulated under
Rule s.

.g
'J5~.

»<
=3 In addition to SiC Code designation, several narrative categories of lndustflal activities are also potentially regulated under Rule s. These narrative
:- categories include: (1) hazardous waste treatment, storage, or disposal fadlilles, (2) landfills. land apply ton sites, open dumps, and transfer

. l stations, (3) steam electric power generating facilities; (4) wastewater treatment plants wllh a design flow of 1,coo,ooo gallons per day or more that
are not in an MSG regulated by 327 lAC 15-13; and (5) agricultural chemical fertilizer and pesticide distribution fadlltles meeting certain storage
thresholds and upon referral by the DISC.

YES /E3-no- . . \
-  & . 2 .

Fe J  3_ .

3 ?
L '  ;§ -

D oes  t h e  f ac i l i t y  h ave  an y on g o i n g  o r  p r op os ed  l an d  d i s t u r b i n g  ac t i v i t i es  g r ea t e r
than  ,or  equal  t o one (1 )  ac re?

If YES, specify:
A) Has the facility applied for Rule 5 permit coverage under 327 lAC 15-5 (Storm Water
Associated Wash Construction Activityj? YES N O
B) W ere any signs of erosion or off-site sedimentation into waters of the state from
construction sites observed? YES N O

. Describe the general eppearance (i.e. foam, oily sheen, solids and floatable, color or odor) of any
observed discharge of storm water.

DOCUMENT WITH A PHOTOGRAPH

R¢qu.lated industrial Apt.!vl¢y Categorigfs Regulated lndus! [ i3£.A;:t lvi . Categories
Adilvlfy Dksérlptlbn-sic 963,- Aguvlty Dgsnriptibn -SIC Oode*

10xx Metal mining 33xx Prima metal lndUstries
13xx Oll8nd gas extraction 34xx Fabricated metal products
-14xx Nonmetallic minerals. except fuels 35xx Industrial machinery and equipment

Elec!ron\c & other electric equhiment2Dxx Food and kindred products aexx
21xx Tobacco products 3'/xx Transporlatlon equipment
22xx Textile mill products 38xx Instruments and related produels
23xx Apparel and other textile products 39xx Mlsqellaneous manufacturing industries
24xx Lumber and wood products 40xx Railroad transportation
25xx Fumlture and fixtures 41xx Local & interurban passenger transit

Paper and allied products 42xx26xx Trucking and warehousing
United States Postal Sewlce27XX Prinllng and publishing 43am
Water transporlatlori28xx Chemicals and allied products 44xm
Transportallon by air29x4 Petroleum and coal products 45xx

3D:o< Rubber & miscellaneous plastic
products

5015 Motor vehicle parts, used

Scrap and waste materials31xx Leather & leather products Sosa
azxx Stone, clay, and glass products 5541 Gasoline sewlce stations'*

.1.?,-1

1

I3E
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Multi.media Screening Checklist
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NO;;1 88
F!:\

: .48.4 -g .
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;=88.

-488.

Is the facility's drinkingwater (drinking water showers, eafeterla, etc.) supplied
by a municipal (public or.privafe,) water system?

If yEs, then do not Hllout rest of this section.
A) If NO, does the facility have its own drinking water s stem for employees
(drinking water, showers, cafeteria, etc.) YES d o
B) If.answer lo 1.A is YES, is the source of the water supply surface water or
ground water? Surface Ground
Cl If more than 25 employees, verified that they have a PWSID #?

YES NO
If the facility is a public water supply and has a PWSID #, is the well head on-
site?

A) If YES, was the well head area observed? YES NO
B) If answer to 2.A is YES, was the area within a 200-foot radius of the well head free of
visible contamination sources? YES NO
C) If answer to 2.B is NO, please describe: dd

DOCUMENT WITH A PHOTOGRAPH

Multimedia Screening Checklist
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Are you current l y  repor t i ng  to  t he Tox i c  Re lease Inventory  ( repor t s due July 1)?

Note: If answer to Question 1 Is YES, than do not fil l out rest of this section.

Y E S
Q., __

- -'4»88.._ I
Quo

I f  answer t o  Quest ion 1  i s  NO,  then do you have 10 or  more employees induc ing

o  i ce  s t a f f ?
I f answer to question 2 is YES, then are you a member of any gf the following Standard Industrial

Classi fications?

341'-1.
P . . -
:

T , - . 1

¢l

4

* r .r
1 -
l -=l=-*
_ Ur

' \  £8

i  §
3 8 . *
44:81:8

i-i4
~.,;-

= :. - _ - l

1 '
I .

.2»:.
1 . . ,

.
.
JI (

.

-.11-":
43.
. *-i
491:és4..=n.-31
T .  u

bl#
»

'¢.
I

C hec k  I f
M e m b e r

Of  SIC
G r o u p '

S I C
C at egory
(2 digi t )

Standard Industrial Description Check if
Member
of SIC
Group

SIC
Category

(2 digit)

-Standard lnduslrid Description

10 Metal Mining 31 Leather and Leather Products

12 Coal Mining 3 2 Stone,  C lay ,  Glass  and Concrete
Produc t s

20 Food and Kindred Products 33 Prlmarv  Metal  Indus t r ies

21 Tobacco Produc ts 34 P PF abr l l e d Metal Products, ex c ep t
M ac h ine ry and Transportation
Equipment

2 2 Text i le Mill Products as Industrial and Commercial Machinery
and Computer Equipment

23 Apparel and Other Finished Products
made from Fabrics and Other Similar
Materials

36 Electronic and Other Electrical
Equlpment and Components

24 Lumber  and Wood Produc ts 37 Transportation Equipment

25 Furniture and Fix tures 38 Measuring. Analyzlng and Conlroillng
Instruments, Photographic. Medical &
Optical Goods, Watehes, Clock

2 6 Paper and All ied Products 39 Mlscellaneous Manufacturing
Industries

27
A

Prinllng. Publishing. and Allied

P duds

49 Electric, Gas and Sanllary Service

28 C Icals and Allied Products 51 Wholesale Trade-Non-durable Goods

29 Petroleum Reflnlng and Related
Industries (Coal Products)

73 Business Services

au Rubber and Miscellaneous Plastics
Products

N A None of the A b o v e

-/
n . ~. "AD D H I Q N AL Q O M M EN TS

Multimedia Screening Checklist

N o te:  i f  an swer  to  Qu est i o n  1 I s  N O and  YES t o  Ques t i ons  2 and 3,  p lease forward a  c o p y  o f  c o m p l e t e d  m u l t i m e d i a
i n s p e c t i o n fo rm t o  OPPT A.
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Are you currently repoMNg to the Toxic Release Inventory (reports due July 1)?

Note: If answer to Question 1 is YES, than do not fill out rest of this section.

YES $340
8, 3 _ c I

358."

If answer to Question 'i is NO, then do you have 10 or more employees including
office star*f?

13

If answer to question 2 is YES, then are you a member of any of the following Standard Industrial

Classifications?
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Check sf
Memb.Er
Qf.slc
Group'

SIC
Category
(2 digit)

Standard Industrial Description Check if
Member
of SIC
Group

SIC
Category
(2 digit)

Standard Industrial Description

10 etaI Mininq 31 Leather and Leather Products

12 Coal Mining 32 Stone; Clay, Glass and Concrete
Products

20 old and Kindred Products 33 Prima Metal Industries

21 Tobacco Products 34 Fabricated Metal Products, except
Machinery and Transportatlon
Equipment

22 Textile Mill Producls 35 Industrial and Commercial Machinery
and Computer Equipment

23 Apparel and Other Finished Prbducls
made from Fabrics and Other Similar
Materials

I S Electronic and Other Electrical
Equlpmenl and Components

24 Lumber and Wood Products 37 Transportation Equipment

25 Furniture and Fixtures 38 Measuring, Analyzing and Controlling
Instruments; Photographic, Medical &
Optical Goods, Watches, Clock

26 Paper and Allied Products 39 Miscellaneous Manufacturing »
lnduslrles

27 Prinllng. Publishing, and Allied
Products

49 Eléclric, Gas and Sanitary Service

28 C emicals and Allied Products 51 Wholesale Trade~Non-durable Goods

29 Petroleum Retiring and Related
Industries (Coal Products)

72 Business Services

t o Rubber and Miscellaneous Plastics
Products

NA None of the Above

Multimedia Screening Checklist
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Note: if answer to Question 1 is NO and YES to Questions 2 and 3, please forward a copy of completed multimedia
inspection form to OPPTA
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W INDIANA DEPARTMENT UF ENVIRONMENTAL MANAGEMENT

We make Indiana a cleaner, healfhierplace to live.

Mitchell E Daniels, Jr;
Governor ~'

Thomas PF( Easterly
Commissioner M arch.  14,2007

100 North Senate Avenue
Indianapolis, Indiana 46204
(3 I7)232-8603
*(800)451-6027
www.IN.gov/idem

4

VIA CERTIFIED MAIL 7002 0510 0003 8209 1299

Charles Alexander, Area Manager
Twin Likes Utilities
9201 Easy123"* Avenue
Crown Point, IN 46307

1.llsD€c /Violation Letter i

Ewn Point.IN 46307

Dear Mr. Alexander

On January 24, 2007, a representative of the Indiana Department of Envi.rom'nenta1 Management, Northwest
Regional Office, conducted an inspection ofTwirx Lakes Utilities, located near Crown Point, Indiana. This inspection
was conductedpursuant to IC 13-14-2-2. For your information, and in accordance with IC 13-14-5, a summary of the
inspection is provided below

Type of lnspeciion Complaint Investigation

Results of Inspection Violations were observed but corrected during the inspection.
Violations were observed
Violations were observed and will be referred to the Deice of Enforcement

A sanitary sewer overflow (SSO) occurred behind 2095 Hidden Valley into Big Bass Lake on January 9
2007. The ground impacted by the SSO had since beenapplied with lime and cleaned with rakes. The loss of sewage
into the environment was a violation of the permit, Part II. B. l. a and 327 IAC 5-2-8(8) for failure to maintain the
collection system

.Within think (30) days cf receipt of this letter, a written detailed explanation, documenting compliance with
each of the requirements listed above, must be submitted to: Indiana Dept. of Environmental Management, Office of
Water Quality ._ Mail Code 65-42, IO() North Senate Averse, Indianapolis, IN 46204-225 l . Failure to respond
adequately to this Violation Letter may result in a referral to IDEll's Office of Enforcement. Please direct any
response to this letter and any questions to Nicholas Ream at (219)757-,Q265. Thank you for your attention to this
matter

Sccrdly

J. Robert Simmons
Deputy Director
Northwest Regional Office

IRS/ukr

Recycled Paper 8

*'*

An Equal Opportunity Employer

Re:

Pfeasc Recycle
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Additional Comments Regarding Unsatisfactory Ratings - Including Rule or Pernell Cltatlon(s):
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Comments Re ding Marginal Ratings - Conclusions and Recommendation :

9%

Multi-Media seraenln (please note \Hal a multi~medla screening Is not a comprehensive evaluation of the oompilance status of Me facility)'

f>&'> Multl-media acreenlng not conducted.
No violations ware observed during the llmlked mull-media scfeenlng conducted by IDEM.

Potenlial vlolallons were discovered but corrected during the InspectIon.
Potential problems were discovered and may be further investigated.

Pollution Prevention

Pollution prevention Is the preferred means of environmental protection In lndlana. The goal of pollution prevention Is to promote changes in business and
oomrnerdal operation, especially manufacturing processes, so that lndlana businesses Increase productivity, generate less environmental wastes. reduce their
regulatory responsibilities and become more profitable. Your participation in lndlana's pollution prevenllon program is entirely voluntary. If you have any
pollution prevention questions, you may contact our Of lice of Pollullon Preventlon and Technical Assistance (Oppl'A) at (317)232-8172 or (800)988-7901, or
visit OPPTA's Web s Le www.ldem.lN.govlopptdp2/. Would your company like to be contacted by IDEM's Office of Potlutlon Prevention and Technical
Assistance? Yes No.e..

ClmpltanceAssistance

In addition to the compllarzce asslstanca offered by IDEM's individual programs, IDEM's Compliance and Technlcal Asslstance Program (CTAP) offers free,
confidential compliance assistance to regulated entitles, lndudlng small businesses and munldpalitles, throughout Indiana. in the future, If you would like to
request free, con lldentlal compliance assistance, call (317)232-8172 or (Ann) 988-7901 , or visit CTAP's Web alto at hhpd .ldem.lN.gov/ctapl.

,*,L. Summary and Correction Information

The

25
A summary of violations and concerns noted during the Inspection was verbally communicated to the undaréslgnad representative during (he lnspactlon.
facility should correct any volallons noted as soon as possible. Wolatlons ldentillad and erected during tha Inspection may still be cited as vlolallons.

A written inspection summary will be croWded wllhln 45 days. Written report provided at the conclusion of the tnspecllon.
in accordance wolf IC 13-14-5~4, matters not evident to IDEM at If upon subsequent ravlew, any changes to this report are
the time of the Inspection might not be Included in alter the deemed necessary, a revised report will be sent to the
verbal.or written lnspedlon summary. subject facility within 45 days.

DEm8epresentative:~

Signature:
g

4 Out:»e¢' 11-14v \\,! 4
resentatiueMller

Tlme

Dale'/
/X407

Phone Number: Dain:

{17751.0mg \/1, /07
T\tl I

#Z/~(
Phone Number'

m- 85' 5<v/ 8

Printed Name'

MC OL

JI At
or IDEMInternalUse:

I Date: For:Section Chief or Regional e .Ty Dlreclorz
MFallow-up

NPDES Permlls
Enforcement
Other879 4 3 6. OF

Disl11 w!ion' Whizz - :ram WWe Flu: Canary - OPPTA IYPOPPTA assvszanee raquaslad); pink - OwnerlAglnl R esanl:liva, Gold - Inspudot
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LOFS POA

F!PR-28-2867 15.5a
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En6lnE18Rs .-AacHrrL2cfS - Sc;1§.l4IT1s1s
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Aper 20, 2007

Mr. Cleveland (vii fax: 2.19=988-;3§40)
Lakes of the Four Séaboné P;'operty'='Owti¢ts Assodiaisien
IQ48 n.Lakeshore Di'ilve
Crown Point, In-246307

AsbestosPipe. Sgnnpling
Lake. Rf the'Four Seasons
DLZ PrpjM NO..0264-2043-70

Dear Mr. Cleveland

Stove Winters (IDEM Asbestos Building Inspector No. 196628076),. . . . an Indiana .Department of
Environmental Management (IDEM) Accredited Asbestos Building Inspector and employee of DLZ
Indiana, 1.112 (DLZ) was On-site at the Lake of Four Seiaéons on Mm-ch 27, 2007, DLZ was informed
that the sanitary line located along'Pin<:hur3t S:reet.was recently replhced and that the old sanitary line
was believed to have consisted of an asbestos .containing :transite dnafcrial. A representative from the
Lake of Four SeasoNs, Ron Betwell, iNdicanzd that they believed the asbestog. containing transxte pipe
was not removed outbroken-up anxicomnxingled in with the backfill used for the new line

DLZ observed multiple pieces of rt-ie piping that were p.rotruding through the surface in the backfill area
In addition. ssvad
piiingwasunucwcxnd aplginnutimnrtelyiixweighlinchelbeluwvthesuiiloeincuneoitbntlssltpits.

at Enwirolzuiental Saiiau fol' nigh The :quits of the analysis iiidicaied flint the samples contain
26% i n d 34% asbestos. la

1pilswerea.u:ava@edin\hegam8inysevvm°beék5l1axea§ Apieqeof&euanske
DLZ

oolloclcda munplehmaun twoaepldwalepiecesdiipiqg amdsubmitted thc sannples 1oAGM Engirding

A¢=ep5zd\he1nbormory8unlyticdludtlisa4achd

If you have any guesiibng, .please free to-contacl oi,ir.9fiice

Sincerely

DLZ INDIANA LLC

Anthony I. Kchning; RE
Project Manager

SteVe Waters

ma¢»qglnasmo4anpu»unna6v gamma.pipfaznor-a4-ao4¢l=~¢l¢¢u -wa1=.=pb51.an¢

RE:

7m'l Indiar3apol\s Blvd. • Hammond, Indiana 46324 (219) B?\5-1750. l
With Offices 'Wmroughout The Midwest

wi/vw§dlz.oom

FAX (249) 8415-1755
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DI.z INDIAIIA, LLC .
22.11, EAST. JEFFE€R.SON' BLVD •
SOUTH BEIIIJ, IIIDIAIIA 4-6615

LOCATION: gt

LAKE QFFOUR SEASON
1

ACM nnG1:m.RniG an n1~ni11zo1naEz1'rAL- smnvmns
PROJECT#2 12141

.-DATE or 339031:

, . APRIL 11, 2007

PREPARED BY.:
I

i

ACM EnG11*iEERn~rG as ENVIRONME1~*rrAL SERVICES
. . .  26598 U.S. 20 WEST

SOUTH  BENB ,  IN  46628

LA8 TDODEZ 101977
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MTB.<2lufuc'r!on
In April 2007, ACM Elogineedng 8s Envirtmxncntal Services rccdved. bull: samples of suspect
aabcahps eontainingbuihding zuxsntcarisnl §roum D1ZT:ndia::la, LLC.. Three are to 'be annlqnacrfby
ACM Engi.neailu,g 85 Bhxvirvf-f-¢xxta1 possible asbestos content

The attiéhcd grepprt quantifies the Fibrous :materials found in each samp1e~sub1:u.it:ted for
analysis. A complete Fibrous analysis of samples is giver for €>nI"\'\ aarnpie jblluwed; by a
brcélcdcvwn analysis of any sub-sazznplcs fur heterogeneous material

Thy: Erst culuxrua.is the clint sample icleutiisatzion

The second cqluxnn is the laboratory sample number. Thu: laburatnry number for Rh: overall
sample annalgais la a rxqsunabar. The lahoratoqr nunubrsr fullowmd by a letter designation
(A,B,C. etc.) indicaics a mlb-san;p.1a aNalyaia

The th5Jt\t:ll column is 81: sample idcnfiicatlon, which indicates whether the sampleis
homogeneous or heterogeneous, .the color of the sample, and the physical description
(cementitipua, fibrous, cloth, etc.)

The fourth cbluzmz indicates rkie types and percentages of asbestos idnntiiiedin tb£h saunnple
or sub-sample

The isth column iudicaxes Me types and pcrcéntagcs of non-asbestos idcniified M the simple
or sub-sample

The sisactbcoluzsnzi indicates Elie types aumdlpvzréeniages ofnon-asbestos, non-'£ibr0\1s material
Ir; the sample or sub~sample

The seventh cnhmulx incHoates the types.and percentages of nov.-asbeatas fibrous material in
the sample or sub-sample. Fiidaroua matamiial Will :inf necessarily total 100% of the sample

There will be dashes (-~»-) Ir) each column wbcn notfhling is detected

All analyses and quamiizlcaticnmyms are Pu-rforxvhcd in accordance with the u-s..Enviranm=n;a1
Protection Agen.cy'a "Method for the Dctcauzaination of gabestcaa in Emails: Building Matex'ialB`
EPA/600/R-93 /116

The method utilizes atercuqfcopigzsul <~:zau:nin.ati.on of the bulk samnqales, as we'll ea utilizing the
polarized light microscope and the central stop dispersion staining method.

If applicable, please be advised that the Stereo Scope/PIM methods have li1:uita1tions
regarding Hoof die anzdysis for asbestos eqntent. Historically, the production of floor tile has
in<:1u8.c¢3. the grinding of taB¢stos into submicroscopic portions. Therefore, this method of
analysis may pro duce incorrect resmilts for trista of floor tile which produce negative Ending
for asbestos
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Gross samples are examined under a 10X or ZOX stervcscbpe where hcmoganeizy
ineecl for sub-samples), texture- and /or alncyothéxf distinguishing characteristics are
determin¢d-

: ..
I
1 ..
._

I
J

Sub-sainplea are prepared if needed. Any fibrous material is mounted in high
dispersion oil for further microscope oxamtzadori utile¢a:ing polarized light microscopy.
Pay possible asbestos Fibers are analyzed for morphology. color and pleocnhroism,
index of refraction parallel god perpendicular to elongation, hireirlngenoe, extinction
characteristic and sign of siongaiiocn, and any other distinguishing characteristics .

.obsuz-ved.i
IE

I I
s
I To determine the refiraacive index. the cartful stop =tadnlmg method is used,

as WeM as xna.t¢:\1i1t1g with re8ra'c;i.ve index Qil and using light matching the sodium D
line wavelength. Identiiicatipn of nnda.sb4:stn=s, spades is less rigorous, as they are of
secondary interest. . _1

,281

\
!
I
I
i
l
I

The per¢:mgg¢ of Asbestos anugi other ibroua materials arc than derterzzrined accdrdihg
to sample area. coverage and thickness. The limit of qualiicaiion is on; percent [1%).
The a.bove is recorded cm. the lab-antory analysis sheet and maintained for three years. i

i

!E
= }* :

To.; error involved,for repurtcd pércentagee of fibxvusia 100% error for 1% to S%, 50%
crrbi' fc3r.5% to 20%, and 25% error for 20% to 1D0%. A11 pcrccntagca will be reported
in a range indicating error or a single: value, in which case the above cur should to:
applied. When the value. 1%or gicatnr in rzzpoirted this illdlcat/JB asbestos is present M
the sample. . . .

.I
Assnsros QmWacg:xgxZA'1~xQn: .
The FEatures sf the various £oi'mls of asbestos are as fo1J.ows:

8 i1 .

LJ

CHMMOTHE: Thinul fibers and ber bundles with bath straight and wavy secticma.
The ends of bundles tend to be iraqi. sign of elongation is positive, refractive indices

. are 1.493-1.560 (alpha) and~1.668-1.717'(gsu;:msz], and hiretirixmganrxoe of 0-009-0.016.
' .It is ccuninonly referred to as blue' asbastqs. . .

i;
AMDSITBL: Straight them singly: fibers Ami bundles of such Fibers-usually with cleanly
'broken ends on individual Abe;:s, positive sign. of elongation, refractive indices of
1.653-1.696 (alpha) and 1.655-1.729 (gamma), and bire8r1ngence of 0.020-D.033.

. Fibers exhibit parallel e::tinc1ion,- .

4
S.;
1.
18r~

11:
4 .

. .  i_. ' CROCIDOLIT§:. Sizgnilqsr 'm Mparpholog to amosite, but is disaingllishcd by nepiive.
' sig; of tlongatkzn, blue to blue-gmmo plcochroic coloration, re&'acdve indices of 1.654-
1.701 (alp11HJ and 1.66a~1.71'r.Igamnal, and birefriangamcc. of 0.009-0.016. It iS
conanmooly referred to as blue asbestos.

1 I
* 1

ANTHOP M E : mQg.'pho1ogy to amnsite, but has rciiactivc indices of
1595-1.652 (alpha) sind 1.615-1.676 (galena), anrhophylite Ebcrs show parallel
extinction ar;d positive sign of elongation. ' .

I
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TREMOLITE[ A;CT'!11¢O¥§l1'E, SERClE§ .
Transparent, elongated fmréwed prisms, usually with uneven, jagged ends and
.=H1°<>rt1 sides; with oblique (C-26 Bcgrée) to parallel endincgion and positive elongation

rciractive indices are 1.899-1.668 (a1pha]'sind 1.622-1.688 (ga111Ina} and. birn§ringence
is 03320-0.028

SAMPLE RBfrEu~¥'rxo1~r .
Samples will be retained for 6 'moxiths unless otherwise ilnstvucted. Aftear this period
the szmpl¢(s) will p° disposed of appr'opnlately. Upon written request, the Samples will
be returned by mail or delivery for a nominal fee to cover postage and. handling. There
Would be Ne charge for samples picked~up at ACM Engineering a-. Mzxvirorzrnental
Scrviecs

mscdssxOn .Ann 1zEco1nau\n<:gm4'rxozzs
In nu:der` to reduce the risk of introduizirig asbestos fibers into the air, care should be
Izkcn not to disturb the alsbpstos containing building ruatezisls. It rcagxovation
demolition or other activities might disturb known asbestos containing building
materials, a reputable asbestos consultant should be contacted to help effectively
design and irnplemem; an asbesfcs management program

Report prepared by Patrick 'r. Gri1§n

(Sighatn

ACMI Enghaeerhog ba BZnvtzonmental Services
Preddei:l.t]CEO
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Analysis of Suspect Asbestos cnnfaininw Buiidfnq Mater1iaIS

CLiENT: A1-u=u.'rrzc:AL METHOD' EPA/6004R-93/118nu: INDIANA
2211 EASTJEFFERSDN
SOUTHBEND, INDIANA46615 ply,e,_p l;AB CODE #: 1D1977

MATRIX: BULKCLIENT PROJECT'

DATE OF SAMPLE:

LAKE oFFOUR SEASDN

03/27/07 DATE OF ANALYSIS! 04/11837

SAMPLE sxTE= LAKE OF FOUR SEASON ACH PTROJECT #1 12141

k:LIEwr
SAMPME
NUMBER

La§\B
SAMPLE
NUMBER

NON FIB
not
Adam

FIB
non.
ACBM

HA-1/S11 070s47/

HA-11s-2... 0705479

S/=im=pLElD£NT\FlCATlQN

GRAY F\BRQUSMATERU=»L

GRAY Fu-1=RousMATERIML

MSBEST CELL

28'X»C - - -

25%C

8%CR

74%

65% p"'l-lvv1

/HOROSCOPISTI . vf%v'% 1 4%/o7
ACM ENGINEERING s. Env1Rot4lv\a4'rAL SERVICES 25585 US 20 WEST, SOUTH BEND. INDIANA 48828

. TELEPQ-fO§~IE (574)2:a4»a4as FAX (574)2a4~aaun .

DATE:

r
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Analysis of Suspect Asbestos Coniainizsing Materials

Ach RNGMEERMG a EwnRo141n=n'rAL SERVICES pemoascr HO.: 158141

DEscRrp'non OF ANY PROBLEMS ENCOUNTERED IN THE SAMPLE ANALYSIS: NODE

cnaaaceonnmwrs nnsgzgnxrrorl

AS8ESTQS MATEBIAL8

ACBM : ASEESTOS CONTAINING BUILDING MATERIAL
czm1'so'r1LE
AMOSITE
CROCIDOLITE
ANTI-IOPHYLITE
ACTINOLITE

NO ASBESTOS DETECTED

Ho1w~Asm;~sfr DS1mAfr1c121A1s

CELL= CELLULOSE
FrazaousGLASS
MINERAL WOOL
SYNTHETICS

cc r I ' r on

CERAMIC FIBERS
non~1=I8 NON-ACM - NON FIBROUS NON ACBM
F18 NDN ACM =l FIBRQUS NON ACBM

Franous QUANTITIES DONOT NECESSARILY ADD UP TO 100%
REMAINING QUANTITIES ARE COMPOSED OF NON-FIBROUS ROCKS
BINDERS ANDMISC. MATERIALS

THIS REi=oR'r'mtJsT NOT BE USED BY THE CLIENT TO CLAIM PRGDUCT
ENDORSEMENT BY NVLAP OR ANY AGENCY OFTHE U-S. GOVERNMENT

THIS REPORT RELATES' ONLY TO THE ITEMS ABOVE

THIS TEST REPORTMUST NOT BE RrzvmnucmnEXCEPT m FULL
wm-1ou'r THE WRITTEN CONSENT OF ACM ENGINEERING & ENVIRCNMENTAL
SERVICES

ACM ENGINEERING & Ezwmom4:E:n'rA1, SERVICES DCES NDT Dn:v1A'rE FROM
THE TEST METHOD DESCRIBED IN THIS REPORT
ACM ENGINEERINGat. ENVIRONMENTAL SERVICES DOES NOT DEVIATE FROM
THE 'rEs'r METHOD DESQRLBED IN THIS REPORT

H m m H ll l ll I II IIlllllllllllllllllllllHllll_
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ASBESTOS/NESHAP REGULATED ASBESTOS CONTAINING MATERIALS GUID... Page l of 7

I Taney'
Asbestos ~5

ms. Er v§ranmanrta§

Serving Alabama, Florida, Georgia, Kentucky, Mississippi, North Carolina, South Carolina,

Tennessee ,

Contact Us IPrint Version Search:I ...

EPA Home>ReqIoI'\ 4> Al£> Asbestojs> ASBESTOS/NESHAP REGULATED ASBESTOS
CONTAINING MATERIALS GUIDANCE

ASBESTOSINESHAP REGULATED
ASBESTOS CONTAINING MATERIALS

GUIDANCE 1

1. INTRODUCTION:

Section 112 of the Clean Air Act (CAA) requires EPA to develop emission
standards for hazardous air pollutants. in response to this section the
Environmental Protection Agency (EPA) published a list of hazardous air pollutants
and promulgated the "National Emission Standards for Hazardous Air
Pollutants" (NESHAP) regulations. Since asbestos presents a significant risk to
human health as a result of air emissions from one or more source categories, it is
therefore considered a hazardous air pollutant. The Asbestos NESHAP (40 CFR
61, Subpart M) addresses milling, manufacturing and fabricating operations,
demolition and renovation activities, waste disposal issues, active and inactive
waste disposal sites and asbestos conversion processes.

:

:

x
»

In the initial Asbestos NESHAP rule promulgated in 1973, a distinction was made
between building materials that would readily release asbestos fibers when
damaged or disturbed and those materials that were unlikely to result in significant
fiber release. The terms "friable" and non-friable" were used to make this
distinction. EPA has since determined that, if severely damaged, otherwise non~
friable materials can release significant amounts of asbestos fibers.

Friable asbestos-containing material (Act), is defined by the Asbestos NESHAP,
as any material containing more than one percent (1%) asbestos as determined
using the method specified in Appendix A, Subpart F, 40 CFR Part 763, Section 1,
Polarized Light Microscopy (PLM), that, when dry, can be crumbled, pulverized or
reduced to powder by hand pressure. (Sec. 61.141)`

Non~friable ACM is any material containing more than one percent (1%) asbestos
as determined using the method specified in Appendix A, Subpart F, to CFR Part
763, Section 1, Polarized.Light Microscopy (PLM), that, when dry, cannot be
crumbled, pulverized, or reduced to' powder by hand pressure. EPA also defines
two categories of non-friable ACM, Category l and Category ll non-friable ACM,
which are described later in this guidance.

1

I

P
n .

i

"Regulated Asbestos-Containing Material" (RACM) is (a) friable asbestos material,
(b) Category i non-friable ACM that has become friable, (c) Category I non-friable
ACM that will be or has been subjected to sanding, grinding, cutting or abrading, or
(d) Category II non-friable ACM that has a high probability of becoming or has
become crumbled, pulverized, or reduced to powder by the forces expected to act
on the material in the course of demolition or renovation operations.

z.
»

I
The purpose of this document is to assist asbestos inspectors and the regulated

05/03/2007



ASBESTOS/NESHAP REGULATED ASBESTOS CONTAINING MATERIALS GUID... Page .2 of 7

community in determining whether or not a material is RACM and thus subject to
the Asbestos NESHAP.

The recommendations made in this guidance are solely recommendations. They
are not the exclusive means of complying with the Asbestos NESHAP
requirements, Following these recommendations is not a guarantee against
findings of violation. The EPA intends for owners/operators to be reasonably certain
whether or not they are subject;to the NESHAP. in the end, if a question arises,
determinations of whether aSbestos containing materials are regulated by the
Asbestos N'ESHAP are made by EPA inspectors on site. w

2. FRIABLE ASBESTOS-CONTAINING MATERIALS:
4

Due to their high tensile strength, incombustibility, corrosion and friction resistance
and other properties, such as acoustical and thermal insulation abilities, asbestos
fibers have been incorporated into over thirty-six hundred (3600) commercial
products. Thermal system, fireproofing and acoustical insulation materials have
been used extensively in the construction industry.

Thermal system applications include steam or hot water pipe coverings and thermal
block insulation found on boilers and hot water tanks. Fireproofing insulation may
be found on building structural beams and decking. Acoustical insulation
(soundproofing) commonly has been applied as a troweled-on plaster in school and
office building stairwells and hallways. Unfortunately, with time and exposure to
damaging forces (e.g., severe weather, chemicals, mechanical forces, etc.), many
asbestos-containing materials may become crumbled, pulverized or reduced to
powder, thereby releasing asbestos fibers, or may deteriorate to the extent that
they may release fibers if disturbed. Since inhalation of asbestos fibers has been
linked to the developmentof respiratory and other diseases, any material which is
friable, or has a high probability of releasing fibers, must be handled in accordance
with the Asbestos NESHAP_..g . x

a

The following work practice should be followed whenever demolition/renovation
activities involving RACM occur:

;

»

Notify EPA of intention to demolish/renovate,

remove ail RACM from a facility being demolished or renovated before any
disruptive activity begins or before access to the material is precluded;

;..L
|\

keep RACM adequately wet before, during, and after removal operations,

conduct demolition/renovation activities in a manner which produces no visible
emissions to the outside air, and

handle and dispose of all RACM in an approved manner.

3. non-friable ASBESTOS-CONTAINING MATERIALS:
2:
i s
. .

Because of the resilient nature of asbestos, it is used in materials exposed to a
wide variety of stressful environments. These environments can cause the
deterioration of binding materials and cause non-friable materials to become friable.
For example, asbestos-cOntaining packings and gaskets (Category I non-friable
ACM) used in thermal systems may be found in poor condition as a result of the
heat they have encountered in petrochemical handling facilities, which may have
miles of transfer pipes and fittings which contain asbestos gaskets and/or packings,
profound degradation of the ACM may occur due to exposure to organic-based

r

05/03/2007
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liquids and gases or to corrosive agents used to chemically clean these lines.

When non-friable ACM is subjected to intense mechanical forces, such as those
encountered during demolition or renovation, it can be crumbled, pulverized, or
reduced to powder, and thereby release asbestos fibers. When non-friable
materials are damaged or are likely to become damaged during such activities,
they must be handled in accordance with the Asbestos NESHAP.

There are two categories of non-friable materials: Category I non-friable ACM and
Category ll non-friabie ACM. ` .

CATEGORY l non-friable ACM 4

Category I non-friable ACM is any asbestos-containing packing, gasket, resilient
floor covering or asphalt roofing product which contains more than one percent
(1%) asbestos as determined using polarized light microscopy (PLM) according to
the method specified in Appendix A, Subpart F, 40 CFR Part 763. (Sec. 61_141)

Category I non-friable ACM Must be inspected and tested for friability if it is in poor
condition before demolition tO 'determine whether or not it is subject to the Asbestos
NESHAP. If the ACM is friable, it must be handled in accordance with the
NESHAP. Asbestos~containing packings, gaskets, resilient floor coverings and
asphalt roofing materials must be removed before demolition only if they are in poor
condition and are friable. .

The Asbestos NESHAP further requires that if a facility is demolished by intentional
burning, all of the facility's ACM, including Category I and ll non-friable ACM, be
considered RACM and be removed prior to burning (Sec. 6l.145(c)(10)).
Additionally, if Category I or Category ll non-friable ACM is to be sanded, ground,
cut, or abraded, the material is considered RACM and the owner or operator must
abide by the following (Sec. 61.145(c)(1 )):

(i) Adequately wet the material during the sanding, grinding, cutting or abrading
operations.

(ii) comply with the requirements of 61.145(c)(3)(i) if wetting would unavoidably
damage equipment or present a safety hazard.

(iii) Handle asbestos material produced by the sanding, grinding, cutting, or
abrading, as asbestos-containing waste material subject to the waste handling and
collection provisions of SectiOn 61.150.

CATEGORY ll non-friable AMA

Category II non-friable ACM is any material, excluding Category I non-friable ACM,
containing more than one percent (1%) asbestos as determined using polarized
light microscopy according to the methods specified in Appendix A, Subpart F, 40
CFR Part 763 that, when dry, cannot be crumbled, pulverized, or reduced to
powder by hand pressure. (Sec. 61141)

Category ll non-friabie ACMs (cement siding, Transite board shingles, etc.)
subjected to intense weather conditions such as thunderstorms, high winds or
prolonged exposure to high heat and humidity may become "weathered" to a point
where they become friable.

The following table lists examples and other relevant information about Category l
and Category ll non-friable ACM.

K
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ASBESTOS/NESHAP REGULATED ASBESTOS CONTAINING MATERIALS GUID... Page 4 of 7

TABLE 1. non-friable ASBESTOS PRODUCTS

From EPA Guidance entitled"Guidance for Controlling Asbestos- Containing
Materials in Buildinqs"(Purple Book), appendix A, Page A-1, EPA 560/5-85-024.

1

Except for the following, Section 61 .145(c) of the Asbestos NESHAP requires that
each owner or operator of a demolition or renovation activity involving RACM
remove all such material from a facility being demolished or renovated before any
activity begins that would break up, dislodge, or similarly disturb the material or
preclude access to the material for subsequent removal.

ACM need not be removed before demolition if it:

(i) Is a Category I non-friable ACM that is not friable.

(ii) Is on a facility component that is encased in concrete or other similarly hard
material and is adequately wet whenever exposed during demolition .

r
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ASBESTOS/NESHAP REGULATED ASBESTOS CONTAINING MATERIALS GUID... Page 5 of 7

(iii) Was not accessible for testing and therefore was not discovered until after
demolition began and, as a result of the demolition, cannot be safely removed. If
not removed for safety reasons, the exposed RACM and any asbestos
contaminated debris must be treated as asbestos-containing waste material and
kept adequately wet at at all times until disposed of

(iv) Is a Category H non-friable ACM and the probability is low that the material will
become crumbled, pulverized, (or reduced to powder during demolition

4. INSPECTION PROCEDURES TO DETERMINE THE POTENTIAL FOR FIBER
RELEASE FROM non-friable ASBESTOS-CONTAINING MATERIALS

Members of the regulated community (i.e. abatement contractors, industrial
hygienists, building owners 8. operators, etc.) should become familiar with these
procedures as they are designed to enhance compliance with the AsbeStos
NESHAP

GENERAL INSPECTION PROCEDURES

1. Identify all non-friable suspeCt'ACM and determine whether it is Category I or ll

2. If it is Category I non-friable RACM

is it in "poor condition? [Is the binding of the ACM losing its integrity? is the ACM
peeling, cracking, or crumbling? (Remember, friable ACM may not appear in poor
condition.)]

Is it friable?

Collect a piece of dry ACM and seal it in a transparent, reclosable sample bag

Apply hand pressure and observe if the ACM falls apart to the extent that it is
crumbled, pulverized, or reduced to powder. Does it occur suddenly, all at once?

Send representative samples of the RACM to an analytical laboratory which is
able to test them for the presence of asbestos according to the methods specified
in 40 CFR Part 763 Subpart F,'Appendix A

Ask the owner/operator if any ACM or RACM has been sampled and analyzed. If
so, determine where the samples Were taken and ask if the methods of
demolition/renovation were considered when assessing the fiber release potential
of the material.Will it or has it been subjected to sanding, grinding, cutting or
abrading?

3. If it is Category ll non-friable ACM

Has the material been crumbled, pulverized or reduced to powder or is there a
high probability that it will be crumbled, pulverized or reduced to powder during the
demolition/renovation operations, thus rendering the material friable and subject to
the Asbestos NESHAP?

If Category ll non-friable ACM has been or will be crumbled, pulverized, or
reduced to powder by demolition or renovation forces, take representative samples
and send them to a laboratory to test for the presence of asbestos according to the
method specified in 40 CFR Part 763, Subpart F, Appendix A
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s 5. SPECIFIC INSPECTION PROCEDURES:

CATEGORY I non-friable ACM

Packings and Gaskets

These materials are often very difficult to find because they are usually placed
inside ovens, doors, pipes, boilers, etc. Often a packing or gasket is discovered
during a stripping or demolition activity. For example, some boilers have an
asbestos containing paraffin wax packing between the steam lines that travel
between the mud and fire boxes, The paraffin binding of the packing may
decompose due to the high temperatures, and render the,packing friable. Observe
all of the packing and note areas that are in poor condition( Packings in poor
condition appear dry and discolored, and fibers may be visible.

A representative piece-of asbestos-containing packing material (in good or poor
condition) should be removed with a utility knife and sealed in a transparent,
reclosable bag. Apply hand pressure to the packing in the sample bag to determine
if any portion is crumbled, pulverized or reduced to powder. If the material simply
deforms, but does not crumble or reduces to a powder, then the material is
considered non-friable.

Resilient Floor Covering

There is a wide variety of resilient floor covering applications that contain asbestos.
The most common are linoleum flooring and vinyl asbestos tile (VAT). VAT is most
commonly found in either a9"x9" or a 12"x12" square size. The 9"x9" VATs are
normally found in older buildings because they were manufactured earlier than the
12"x12" VAT's; however, floor tile sizes and resilient floor covering applications vary
greatly since many buildings have been re-tiled several times.

I

In order to determine if a resilient floor covering is in poor condition look for
sections or tiles which are cracked or peeling to the extent that they are crumbled.
Floor coverings in poor condition can often be found near doorways or
loading staging areas where the floor has sustained a lot of stress and traffic. If the
floor covering is in poor condition, collect a small representative sample and seal it
in a transparent, sample bag. Hand pressure should be applied to determine if the
material can be crumbled, pulverized, or reduced to powder. If it can, the material is
considered friable. Resilient .floor covering that will be or has been sanded, ground
or abraded is subject to the Asbestos NESHAP. a

Asphalt Roofing Products

Asbestos-containing roofing felts have been widely used in "built-up" roofs. Built-up
roofing was used on flat surfaces and consists of alternating layers of roofing felt
and asphalt. The roofing felt consists of asbestos paper saturated and coated with
asphalt. Asphalt-asbestos roofing products made from roofing felt coated with
asphalt were reportedly used on residential structures for only a short time (1971-
1974).

a.
».,

I

To determine if an asphalt roofing product is covered by the Asbestos NESHAP,
examine the RACM to spot any areas where the material is in poor condition and
friable.

If possible, sample areas where hers can be seen protruding from the matrix of
the asphalt. The sample should be sealed into a transparent, reclosable sample
bag and hand pressure applied to see if the sample can be crumbled, pulverized, or
reduced to powder.

05/03/2007
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Asbestos Cement Pipe and Sheet Products

Asbestos-cement (A-C) pipe has been widely used for water and sewer mains and
occasionally used as electrical conduits, drainage pipe, and vent pipes. A-C sheet,
manufactured in fiat or corrugated panels and shingles (Transite board), has been
used primarily for roofing and siding, but also for cooling tower fill sheets, canal
bulkheads, laboratory tables, and electrical switching gear panels. If these ACM are
crumbled, pulverized or reduced to a powder, they are friable and thus covered by
the Asbestos NESHAP. Broken edges of these material typically are friable. The
fractured surface should be rubbed to see if it produces powder.

CATEGORY ll non-friable ACM

If Category ll non-fnable ACM has not Crumbled, been pulverized or reduced to
powder and will not becomes during the course of demolition/renovation
operations, it is considered non-friabie and therefore is not subject to Asbestos
NESHAP. However, if during the demolition or renovation activity it becomes
crumbled, pulverized or reduced;to Powder, it is covered by the Asbestos NESHAP.

gf-
_...
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TWIN LAKES UTILITIES, INC
CAUSE ~no. 43128

LOFS Data Request Set No. 1

Request 1-10

What steps, if any, has Twin Lakes Utilities taken to eliminate and ameliorate any
future human exposure to asbestos as a result of the repair writ referenced at
pages FH28-29 of the transcript to the public field hearing conducted in this
cause on February 6, 2007?

Response

Since the removal and replacement of the old piping during the course of the
referenced repair work, and subsequent clean-up of the site, Twin Lakes Utilities
is not aware of any remaining health hazard relating to that work

Prepared by

Responding V\Atness(es): Chris Montgomery



TWIN LAKES uTlLmEs, INC.
CAUSE no. 43128

LOFS Data Reusest Set No. 1

Request 1-11

Is Twin Lakes Utilities willing to reimburse the Lakes of the Four Seasons for the
fish it kills caused by sewage discharges into the subdivision's lakes during the
past three years? If the response is no, please explain why not.

4

Response:

TLU objects to this request on the ground that it assumes fish have been killed
because of sewer discharges from TLU. Without waiving its objection, TLU
further responds that fish kills may occur as a result of a variety of factors.

Prepared by:

Responding Witness(es)t

3/15/2007Date of Request: Due Date; 3/26/2007
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NAL
STATE OF INDIANA

INDIANA UTILITY REGULATORY COMMISSION

IN THE MATTER OF THE PETITION
OF TWIN LAKES UTILITIES. INC. FOR
AN INCREASE IN ITS RATES AND
CHARGES FOR WATER AND WASTEWATER
UTILITY SERVICE RENDERED BY IT

CAUSE no. 42488

APPROVED: MAR* 8 1 ZBB4

BY THE COMMISSION
Larry S. Landis, Commissioner
Gregory S. Colton, Administrative Law Judge

On July 29, 2003, Twin Lakes Utilities, Inc. ("Twin Lakes") filed its petition initiating
this cause in which Ir seeks Commission approval of an increase in its water and sewer rates
The presiding officers convened a prehearing conference and preliminary hearing, September 10,
2003, at which Twin Lakes and counsel for the Indiana Office of Utility Consumer Counselor
("OUCC") appeared. Also at the prehearing conference, the presiding officers granted a petition
to intervene tiled by the Lakes of the Four Seasons Property Owners Association ("Intervenor").
On September 17, 2003, we issued our Prehearing Conference Order.

On September 29, 2003. Twin Lakes preiiled its testimony and exhibits constituting its
case-in-chief and a motion to clarify or amend our Prehearing Conference Order. Additional
briefing by all parties ensued, and on November 14, 2003, Twin Lakes and the OUCC filed a
Joint Motion to Amend Prehearing Conference Order. The Intervenor opposed the joint motion,
and on November 26, 2003, the presiding officers vacated the procedural schedule and ordered
the parties to appear at a hearing held on December 17, 2003, at which all parties appeared and
presented testimony on an appropriate cut-off date for Twin Lakes' accounting, engineering and
rate base evidence. On December *3. 2003, we issued our Second Prehearing Conference Order
granting in par's that motion, and pursuant to that order, Twin Lakes filed supplemental direct
testimony on December 30, 2003. The OUCC and Intervenor filed responsive testimony on
January 20, 2004, to which Twin Lakes filed rebuttal testimony, February 3, 2004.

Pursuant to notice duly given and published, the presiding ofticem conducted a field
hearing at the Jerry Ross Elementary School in Crown Point, at 6:00 p.m. CST, February 12,
2004, at which the parties and members of the public appeared. The OUCC offered several
exhibits at the field hearing, and additionally was granted leave to late file additional field
hearing exhibits that the OUCC might subsequently receive from members of the public. These
exhibits were ivied on February 19, 2004.

At the March 4, 2004. evidentiary hearing, Twin Lakes, the OUCC and the Intervenor
announced their resolution of all issues in this case and offered into evidence as Joint Ex. No. 1
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their settlement agreement and supporting schedules ("Settlement Agreement").' Pursuant to
the Settlement Agreement, all of the testimony and exhibits that had been profiled was admitted
into the record, without objection, and each party waived its right to cross-examine witnesses
Twin Lakes' Director of Regulatory Accounting, Steven M. Lubertozzi, testified in support of the
Settlement Agreement, and at the request of the Presiding Officers, agreed to late-file an exhibit
describing Twin Lakes' compliance with certain aspects of this Cornmissionls 1991 order in
Cause No. 39050, which exhibit was tiled on March 12, 2004

Having considered the evidence and the governing law, we now find that

Notice and Jurisdiction. Notice of the tiling of Twin Lakes' petition as well as
of  each of  this Commission's hearings was given as required by law. This Commission
authorized Twin Lakes to provide water and sewer service by orders in Cause Nos. 33766, issued
February 18, 1975 and 35611, issued May 18, 1979. Twin Lakes is a public utility as defined by
1.C. 8-1-2 1(a)(2) and (a)(3), and we have continuing jurisdiction over the rates Twin Lakes may
charge for its utility service. I.C. 8-1-"-61. Accordingly, we have jurisdiction over both Twin
Lakes and the subject matter of its petition

Petitioner's Characteristics. Twin Lakes provides water and sewer disposal
service to approximately 3,000 customers within a rural area straddling the Lake and Porter
County line. Most of Twin Lakes' customers are residential and located within the Lakes of the
Four Seasons development. Twin Lakes is a subsidiary of Util i ties, Inc., which also owns
several other utilities nationwide, including two others in Indiana: Lincoln Utilities. Inc. and
Water Service Company of Indiana

Relief Requested and Prof i led Testimony. This Commission last established
base rates for Twin Lakes water service in our order in Cause No. 39573. issued March 10, 1993
C'1993 Order"), and for sewer service in our order in Cause No_ 39050, issued April 17, 1991
("1991 Order"). Twin Lakes alleges that the revenue it receives as a result of these rates is no
longer adequate to cover its operating costs and provide it with a reasonable return on its
investment in its utility facilities. According to the testimony profiled by Twin Lakes' witnesses
Petitioner should be allowed to increase its water rates by 16.03% and its sewer rates by 48.34%
The only other party to retile evidence as to the adequacy of Twin Lakes' current rates, the
OUCC, agreed that the current rates are inadequate, but disagreed that the amount of the increase
sought by Twin Lakes was warranted. Instead, the G'UCC's witnesses proposed increases of
6.43% and 32.33% for water and sewer service, respectively. The Intervenor raised concerns
that related only to the quality of the services provided by Twin Lakes

Settlement Agreement In compromise of their various positions, the parties
offered their Settlement Agreement, which resolved all issues in this Cause. A copy of  the
Settlement Agreement is attached to this order. The parties also jointly filed their proposed font
of final order on March 11, 2004, and requested its adoption. For the reasons set forth below, we
find that the Settlement Agreement is in the public interest and should be approved

Joint Exhibit l. introduced into the record at the hearing. contained a number of handwritten corrections. Later
that same day, the parties jointly filed a corrected copy with original signatures, requesting that it be substituted
for the marked-up copy. The corrected copy, marked Joint Replacement Exhibit i, is attached to this Order



a. Test Year. As approved in our Second Prehearing Conference Order, the
Settlement Agreement reflects the parties' use of a cut-off date for determining Twin Lakes' rate
base of October 31, 2003, and a test year ending December 3 l, 2002, with adjustments reflecting
changes in Twin Lakes' operations in 2003 that are fixed, known and measurable.

b. Rate Base. The parties agreed to an original cost less depreciation rate base for
each utility, which they agreed is $1,736,901 in the water side and $5,771,557 on the sewer side.

c. Cost of Capital. There was no disagreement among the parties in their retiled
testimony that Twin Lakes cost of long-term debt is 7.24%, or that such debt comprised 59.76%
of Twin Lakes' capital structure. Compare Schedule 1, Page 1 of 18 from Petitioner's Exhibit
PMA-1 to Schedule 5 of the OUCC's Exhibit No. 1. The Settlement Agreement reflects the
parties' compromise that Twin Lakes' cost of common equity is l0.25%, resulting in the
following weighted cost of capital to be used in this case for rate making purposes:

Class of Capital
Common Equity
Long~Term Debt

Percent of total
40.24%
59.76%
100%

Cost
10.25%
7.24%

Weighted Cost
4. 12%
4.33%
8.45%

d. Approved Return. We find that the Settlement Agreement as respects Twin
Lakes' rate base, cost of capital and return is reasonable and should be adopted by the
Commission. Specifically, we find that Twin Lakes should be authorized to ham an 8.45%
return on its original cost, depreciated of (1) water utility rate base of $1,736,901 and (2) sewer
utility rate base of $5,77l,557. The operating income we approve is $146,768 in the case of the
Twin Lakes water utility and $487,697 in the case of the Twin Lakes sewer utility.

e. Revenue Adjustments Under Current Rates. As shown in Settlement Schedule 7
of the parties' settlement, the parties agreed that Twin Lakes' test year revenues under current
rates should be increased by four adjustments. First, they agreed upon a customer normalization
increase of $21,497 for the water utility and $37,954 for the sewer utility. Second, they agreed
to add $10,034 to water revenues and $14,061 to sewer revenues for customer growth, exclusive
of the new school in Twin Lakes' service territory, from the end of the test year through the rate
base cut-off of October 31, 2003. Third, revenue from the aforementioned new school was
accounted for by adding $2,897.33 to water revenues and $5,794.66 to sewer revenues. Finally,
the parties agreed upon an adjustment for commercial sewer revenue of $1 ,866.

f. Expense Adjustments. The six-page Schedule 8 of the parties' Settlement
Agreement contains the details for 14 proposed adjustments to Twin Lakes' operations and
maintenance expenses during the test year. These 14 categories included wages. payroll tax.
employee benefits, employee education, employment finder fees, insurance, non-recurring
expenses. depreciation, utility receipts and federal and state income taxes, and customer
normalization.

g. Rate Case Expense. The parties agreed to a three~year amortization of Twin
Lakes' rate case expenses in this cause. Noting their intent that Twin Lakes recover the entire
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amount of its rate case expense. but no more, the parties agreed that in the event Twin Lakes
does not commence a rate proceeding with respect to its water and sewer rates within three years
after the effective date of our final order in this Cause, Twin Lakes will file an amended rate
schedule designed to decrease its water revenues by $10,370 and its sewer revenues by $10,226.
We find this term of the parties' Settlement Agreement is reasonable, and that Twin Lakes should
comply with this term.

h. Return Under Current Rates. Having accepted the foregoing revenue and expense
adjustments as reasonable, we find that Twin Lakes. under its current rates. is not eating an
adequate return on its original cost water and sewer utility rate bases, We find that, as set forth
in the Settlement Agreement. Twin Lakes should be allowed to increase its water rates by
$68,429 and its sewer rates by $414,286. The resulting rates as agreed upon in the Settlement
Agreement, reflecting a 9.07% increase in water rates and a 40.89% increase in sewer rates, are
supported by the evidence and reasonable.

5. Service Quality Issues. At the field hearing, nine customers offered verbal
testimony critical of aspects of Twin Lakes' service since its last rate cases. Some of these
customers, as well as other customers, also submitted written and/or visual evidence describing
discharges of untreated sewage that have been ongoing since the last rate case, including pictures
which the customer claimed represented instances of discharges into the 1ntervenorls lakes. They
described discharge events, most or ail of which apparently predate installation of a new sewer
force main in August. 2003. Other concerns included odor problems. All of these concerns in
addition to the concerns about the proper restoration of areas disturbed during Twin Lakes 2003
force main project were referenced in the Intervenor's prettied testimony.

Paragraphs 6 through 9 of the Settlement Agreement reflect the parties' resolution of the
Intervenor's issues. Of greatest concern to the Commission and the Intervenor, as well as to
Twin Lakes and the OUCC. have been past instances of sewer discharges within the Lakes of the
Four Seasons subdivision. Twin Lakes' installation of a new sewer force main in August, 2003.
is anticipated to signif icantly reduce if  not eliminate such discharges. As the Settlement
Agreement evidences, Twin Lakes has committed to invest a total of at least $500.000 in the
aggregate over the period 2003-2007 to further diagnose and remediate residual instances of
inflow and infiltration t"I8c1") into its sewer system, as warranted. Included in this amount are
the costs of certain projects estimated to total $'l2,5,000, which are already in progress. The
Settlement Agreement provides additional detail about Petitioner's investment commitment. As
pan of its program to reduce inflow and infiltration (1841), Twin Lakes recently re-lined a section
of the sewer main to provide further relief to those customers who have been most impacted by
sewer discharges. Twin Lakes further committed to reporting quarterly to this Commission as
well as to the OUCC and Intervenor its progress addressing I&l.

We find the parties' proposed resolution of the Intervenor's service quality concerns to be
reasonable. and that Twin Lakes should f i le a quarterly report with this Commission's
Gas/Water/Sewer Division setting forth the steps taken to address l&I pursuant to paragraphs 6
and 7 of the Settlement Agreement. Such reports should also be served on the OUCC and the
Intervenor, and should continue through the fourth quarter of 2007.
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The Commission takes favorable notice of Petitionerls commitments intended to address
I&I problems and improve service levels, and to provide the Commission rd OUCC periodic
reports, as set forth in the Settlement Agreement. At the same time, the Commission also notes
that testimony at the f ield hearing seems to indicate a lack of  awareness by the uti l i ty's
customers of the grievance and complaint mechanisms available to them, and suboptimal
handling of customer complaints. Therefore, in addition to the reporting commitments stipulated
in the Settlement Agreement, the CommissioN directs Petitioner to provide all customers with a
printed notice ("Notice"), in the form of a statement insert or freestanding communication
delivered individually by mail to each customer of record. This Notice shall be written in plain
language and be subject to prior approval by Commission staff. Said Notice shall include a
complete description of Petitioner's own procedures and standards for handling of customer
inquiries and complaints, including any opportunities for appeal available to customers if
Petitioner's initial response is deemed unsatisfactory. This Notice shall also include brief
background information on the OUCC and the Commission, as well as information on how to
contact either or both organizations after having contacted Petitioner and in the event a customer
feels that Petitioner has been unresponsive in handling a complaint or inquiry, The toll-free
telephone numbers of both organizations shall be included, and displayed prominently so that
they stand out visually from the text of the Notice.

We find that Petitioner should provide such notice to its customers at least annually. and
should also provide evidence of that fact to the Commission. Petitioner should distribute the first
such annual notice within ninety (90) days of the date of this Order.

Finally, Petitioner is directed to continue reporting to the Consumer Affairs division the
receipt and disposition of customer complaints on a quarterly basis through the fourth quarter of
2007, and thereafter to annually file a report on customer complaints, pursuant to 170 lAC 8.5-2-
5(d).

6. Compliance with 1991 Order. Ordering paragraphs 4 through 7 of the 1991
Order (Cause No. 39050) contained certain conditions. At the evidentiary hearing in the instant
Cause, the Presiding Officers noted that the passage of time had made confirmation of Twin
Lakes' compliance with those conditions problematic, but requested Twin Lakes to check its
records to try to determine whether it had made a good faith ef fort to comply with those
conditions.

As we have already found in Finding Paragraph 8, on page 6, of our 1993 Order, Twin
Lakes had "complied with the relevant ordering paragraphs in our Order in Cause No. 39050" as
of the date of that Order. These relevant paragraphs included our order that Twin Lakes 1) tile
with the Commission the annual reports of customer complaints as well as quarterly reports of
customer complaints and their disposition, 2) submit to the Commission, the OUCC and the
Intervenor plans and a timetable to rectify water pressure problems, and 3) implement a meter
testing program. We have no basis in the instant proceeding for revisiting these findings from 11
years ago

A fourth condition not covered in our 1993 Order, contained in ordering paragraph 6 of
the 1991 Order. directed Twin Lakes to submit to the Commission, the OUCC and the Intervenor



an engineering study of its sewer system within one year of the date of the 1991 Order. Twin
Lakes' late-filed exhibit requested by the Presiding Officers included a copy of the engineering
study performed in compliance with the aforementioned condition from our 1991 Order. We are
therefore satisfied that Twin Lakes complied with that term of the 1991 Order

IT IS. THEREFORE, ORDERED BY THE INDIANA UTILITY REGULATORY
COMMISSION that

The parties` Settlement Agreement attached hereto is approved in all respects
with the clarification that with regard to future use, citation, or precedent of the Settlement
Agreement, we find that our approval of the terms of the Settlement Agreement should be
construed in a manner consistent with our finding in In Re Richmond Power & Light, Cause No
40434. dated March 19. 1997

2 Twin Lakes shall be allowed to increase its water rates by 9.07% on an across
the-board basis and its residential sewer rates by 40.89%. Twin Lakes commercial sewer rates
shall continue to be based on water consumption. Petitioner shall tile with the Gas/Water/Sewer
Division of the Commission new schedules of rates and charges before placing in effect the rate
increase authorized herein, which schedules, when approved by the Gas/Water/SewerDivision
shall be effective and shall cancel all previously approved schedules of rates and charges

Twin Lakes shall tile quarterly reports with this Commission's Gas/Water/Sewer
Division within 30 days of the end of each calendar quarter through '70()7 concerning its inflow
and infiltration program, and should serve copies of such reports on the OUCC and Intervenor

Twin Lakes shall comply with Finding Paragraph No. 4.g. of this Order and the
related provision of the Settlement Agreement, which may require Petitioner to file an amended
rate schedule under certain circumstances

Twin Lakes shall distribute to its customers the annual Notice required in Finding
Paragraph No, 5. and shall annually file with the Commission, the OUCC and Intervenor
evidence of continuing compliance with the requirement

Twin Lakes shall submit quarterly summaries of consumer complaints with the
Commission's Consumer Affairs Division, as directed in Finding Paragraph No. 5

This Ordershall be effective on and after the date of its approval

MCCARTY. HADLEY AND RIPLEY CONCUR: LANDIS AND ZIEGNER ABSENT
APPROVED

MAR 3 1 2804

I hereby certify that the above is a true and
of the Qfder as approved

Secretafv IO the mission



GHIGINAI. F\LED
STATE OF INDIANA MAR 0 4 2004

INDIANA UTILITY REGULATORY COMMISSION \NDlANA UT\L\TY

REGULATORY COMMISSION

IN THE MATTER OF THE PETITION
OF TWIN LAKES UTILITIES. INC. FOR
AN INCREASE IN ITS RATES AND
CHARGES FOR WATER AND WASTEWATER )
UTILITY SERVICE RENDERED BY IT

CAUSE NO. 42488

SUBMISSION OF SETTLEMENT AGREEMENT AS REPLACEMENT FOR
SETTLEMENT AGREEMENT FILED EARLIER TODAY

At the evidentiary hearing this morning, all parties to this cause sponsored Point

Exhibit 1, consisting of their Settlement Agreement and accompanying Appendix A containing

water and sewer schedules, which joint exhibit was admitted into the record. The document

submitted contained various hand-written edits initialed by each party's counsel. These same

parlies now file the attached clean copy of their Settlement Agreement in which each of the

hand-written edits has been made.

It is the intention of the parties that the attached clean copy of the Settlement

Agreement serve as a replacement for Joint Exhibit l. The text of the attached clean copy,

including the schedules, is, with one exception, identical to the document admitted as Joint

Exhibit 1. The one exception concerns a minor alteration of the language at the end of the first

sentence of paragraph number 6 and at the beginning of the second sentence of that same

paragraph, which alteration had been previously agreed to by the petitioner and intervenor and in

which the Office fUtility Consumer Counselor acquiesces.
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Respectfully submitted,

INDIANA oFFICE OF UTILITY CONSUMER
COUNSELOR

By:
8 Att'y 22184-49

Assistant Consumer Counselor
Ind. Office fUtility Consumer Counselor
100 North Senate Avenue, Room N-501
Indianapolis, Indiana 46204-2215
(317) 233-3237

TWIN LAKES UTILITIES, inc.
W

By:
/M <z*

n \ 4 r
Fred E. S/illegal, Att'y No. 185-49
Clayton QMil1er, Att'y No. 17466-49
Baker & Daniels
300 North Meridian Street, Suite 2700
Indianapolis, Indiana 46204
(317) 237-0300

LAKES OF THE FOUR SEASONS PROPERTY
OWNER'S ASSOCIATION

By:

t};»»~<3~ 3i G. Shoultz, *\1t'y N 6509-41
J. Christopher Janek. Att'y No. 18499-49
Bose McKinney & Evans, LLP
2700 First Indiana Plaza
135 North Pennsylvania Street
Indianapolis, Indiana 46204
(3 I7)684~S000
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STATE OF INDIANA

INDIANA UTILITY REGULATORY COMMISSION

IN THE MATTER OF THE PETITION
OF Twln LAKES UTILITIES, INC. FOR
AN INCREASE IN ITS RATES AND
CHARGES FOR WATER AND WASTEWATER )
UTILITY SERVICE RENDERED BY IT

CAUSE NO. 42488

SETTLEMENT AGREEMENT

The undersigned parties ("Parties"), in compromise and settlement of the issues in

this Cause, enter into this settlement agreement ("Settlement").pursuant to which they agree that

Water Utilitv Income under Current Rates. In the test year, Petitioner

under current rates and after profonna adjustments, had total water utility operating revenue of

$757,200. operation and maintenance expense of $407,740, IURC fee expense of$78", property

tax expense of $126,781 depreciation expense of$83,972, utility receipts tax expense of

$10,558 and federal and state income tax expense of`$15,767 and $5,33 l, respectively, for total

proforma operating expenses of$650,937and net operating income of$106,268, as shown in the

workpapers attached hereto as Appendix A

Increase Authorized. Petitioner should be authorized to revise its water

utility rates to produce $146,768 of net operating income, which will require $68,429 of

additional water utility operating revenues over test year proforma revenues, a 9.07% increase in

revenues. The increase, computed as shown in Appendix A, is based on an original cosl

depreciated water utility rate base of$1 ,736,901 and a rate ofretum of 8.45% reflecting a

10.25% cost of equity and a 7.24% cost of long term debt. The $40,500 difference between

proforma net operating income under present rates of $106,268 and Petitioner's authorized

operating income of$146.768 was converted to a revenue increase by using a revenue

INIMANZ R23771vJ



conversion factor of 1 .6896, as shown on Sch. IW of Appendix A. The water rate increase

authorized should be across the board by an equal percentage to all customers.

Sewer Utility Revenue and Expense under Current Rates. In the test year,

Petitioner, under current rates and after pmfoina adj ustments, had sewer utility Qperating

revenue of$l ,055,488, operation and maintenance expense <>f$454,5é3, IURC fee expense of

81,109. property tax expense of $125,021 , depreciation expense of $2i22834, utility receipts tax

of$14_72l and federal and state income tax expense of$(4,9'/0) and $215, respectively, for total

operating expense of$813,013 and net operating income oi`$"'424475, as shown in Appendix A.

Increase Authorized, Petitioner should be authorized to revise its sewer

rates to produce $487,697 of net operating income, which will require $414,286 of additional

sewer utility operating revenues over test year revenues, a 40.89% increase in residential

revenues and a 39.39% increase in total operating revenues. This increase, as shown in

Appendix A, is based on a sewer utility rate base 0f$5,771,557 and a rate ofretum of8.45%,

reflecting a 10.25% cost of equity and a 7.24% cost of long term debt. The proforma net

operating income difference of$245,222 was converted to a revenue increase by using a revenue

conversion factor of 1 .6894. See Sch. ]S of Appendix A. The rate increase authorized should be

a 40.89% increase in residential rates across the board and a 39.39% increase in total operating

revenues.

Rate Case Expense Related Reduction. The parties have agreed to a three

year amortization orate case expense in this Cause. It is the intent of the parties that Petitioner

recover the entire allowed rate case expense of $61,788 and no more. In the event that Petitioner

does not commence a rate proceeding with respect to its water and sewer rates within three years

after the effective date of the final order in this Cause, Petitioner shall file an amended schedule

2
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orates and charges designed to decrease its revenues by the amount of $10,370 in the case of its

water rates and $10,226 in the case omits sewer rates.

Remediation of Sewer Discharges. Petitioner recognizes that there have

been past incidents of sewer discharges within the Lakes of the Four Seasons subdivision and

1 1

commits Io taking a variety of steps designed to alleviate this problem. Foremost among these

steps already taken has been the installation of a new sewer force main at a cost of nearly $1 .4

million, which was put into service in August, 2003. Petitioner has also undertaken an inflow

and infiltration remediation program consisting of sewer main replacements, relining of sewer

mains, jetting, and televising sewer mains, conducting smoke tests, analysis of lift station Mn

times during significant rain events, re-lining manholes axle replacement of manhole covers with

covers designed to divert rainwater, and excavation of sewer mains, with specific actions

determined based on Petitioner's business decisions. Petitioner further commits to spending at

least $500,000 on this program for five years from 2003 through 2007, with projects prioritized

in a manner to minimize or eliminate sewer discharges expeditiously. Specific projects already

in progress and included within this $500,000 commitment include re-lining portions of the main

near East Lakeshore Drive and sections near Happy Valley Drive, at an estimated cost of

$I35_000, repair of Lift Station F at an estimated cost of$l5,000, and Petitioner has allocated

4 approximately $65,000 for additional projects as part of this program. Of the approximately

$"'/5,000 remaining, Petitioner commits to spending Ar least $175,000 on remediation projects.

Reporting and Remedy for Breach. Petitioner shall rcporl quarterly

through 2007 to the Commission and the other parties to this Settlement its actions as part of the

inflow and infiltration program referenced in paragraph #6, above. Should LOFS conclude that

3
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Petitioner is in breach of Luis Settlement, LOFS may seek redress from either a court of general

jurisdiction or the Indiana Utility Regulatory Commission for such alleged breach

Sewer Vents. Petitioner agrees to bury the blue plastic barrel and as much

associated piping as is engineering y feasibleinstalled at the Kingsway Drive sewer vent

referenced on page of 8 of LOFS' witness Robert Calnpbell's profiled testimony and pictured in

Exhibit RC-3. Petitioner further agrees to continue working with LOFS to address their

members' concerns about the aesthetics of the remaining sewer vents in the subdivision

Landscaping. Petitioner agrees co use its best efforts to direct it's

landscaping contractor to restore by June I, 2004, pursuant to the specifications previously

presented by Petitioner to LOFS, the areas that were disturbed during construction of the force

main referenced in paragraph #6, above.

10. The testimony and exhibits profiled in this Cause constitute sufficient

evidence to support this Settlement, and such testimony and this Settlement should be admitted

into evidence. The Parties hereby waive cross~examination of the witnesses giving such

testimony.

This Settlement is entered into solely for purposes of this Cause and shall

not be cited by any Party in any future proceeding other than for the purpose of enforcing the

-.4 terns of this Settlement.

4
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12. If the Commission does not approve this Settlement without a material

change unacceptable to the Parties, this Settlement shall be null and void.

Entered into as of the 4th day of March, 2004.

OFFICE OF UTILITY CONSUMER
COUNSELOR

By:

r' z
By: l

TWIN LAKES UTILITIES, INC.

7/~ WE

By:

LAKES OF THE FOUR SEASONS PROPERTY
OWNER'S ASSOCIATION

5
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Seltiement Schedules
TWIN LAKES UTILITIES. inc

CAUSE NO 42488

Settlement
Schedule kw
Page 1 of 2

OUCC's Revenue Requirement
Water

son
Original Cost Rats Base
Times: Weighted Cost of Caplial
Net Operating income Required
Less: Adjusted Net Operating Income
Additional NO! Required
Gross Revenue Conversion Factor
Recommended Revenue Increase

Par
Petrtionar
st.832.000

8.99%
154.813
59.950
94.862

158557
$159,897

Supplemental
Petitioner
51.788.8-64

8.99%
160.875
67.551
93.215

1.68557
$157, T20

Per
OUCC

$1.736.901
8 45%

146.758
106,268
40.500
1.6896

568.429

OUCC
Moral(Less)

($51.963)
0.54%

(14_10B)
38.507

(52,715)
0.00403
$88

Sch
Ref

Percentage Increase 22.34% 21 95% 9 07% 12.88%

Rate Impact - 13,500 gallons bimonthly
Cufrenl
$40.08

Per
Pelhioner

$49 03

Supplement I
Petitioner

$48.88

Settlement

$4372

OUCC
More/(Less)

(SS 16)

Gross Revenue Conversion Factor

1
2

Descrinhon
Gross Revenue Change
Bad Debts Charge (35%)

Proposed
Rates

By OUCC
ss8.429

246

3 IURC Fee (2004 Fiscal Year Ending) 011002240%

Factor
Proposed By
Pelilloner

100 QQg0%
0 3600%

99 5400%
0 0000%

Factor
Proposed By

OUCC
100. 00O0%

0.3600%
99 54<>ov.
o 1 100% 75

4
S

Subtotal
Stale Utnhty Receipts Tax (st 1.4%)

go 6400~v.
1 4ooo'v..

99 .53RD%
1 3950'v. 955

G
7

Sublokal
Slate Adjusted Gross Receipts Tax (55%) 98 2400"/.

8 35o4%
98. I350%

8.4600% 5,789

8
g

Subloial
Federal Income Tax (al 34%)

a9.889ev.
30 5625%

89.6750%
30 4895°/a z0,8s4

10 Change In Operating Income .593271"/e '59.1855% $40,500-l_"

1 1 Gross Revenue Conversion Factor
1 .6855 1 6896

-4
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Settlement
Schedule KW
Page 2 of 2

TWIN LAKES UTILITIES. INC
CAUSE NO. 42488

WATER
Reconcil\alk>n of Net Operating Income Statement Adjustments

Descdplion
Per

Peiilroner
Supplemental
Pethnoner

Per
OUCC

OUCC
Morel(Less)

Operating Revenues
Water Revenues Residential
Water Revenues - Commercial
Forfeited Discounts
Miscellaneous Revenues

so 0
0

$10,034
2,597

810.034
2.897

0

Total Operaimg Revenue
o 12.932 12.932

Operating Expenses
Salarles a Wages
Payroll Taxes
Employee Bene5ts
Employee Education Exp
Employment Finders Fee
lfllsUf2DcE Expense
Non-recurring Expense
Amonlzalion of Role Case Expense
Customer Normalizalnon
IURC Fee
DeprecialioN
Utility Receipls Tax
Income Taxes - Federal
Income Taxes - Slate

9.939
2.750
7.084

296
o

5, 101
0

10.370
O
0

12. 105
10,020

(29,045)
(3,245)

10.000
770
139
298

0
5, 140

0
10,533

0
0

11,284
10.020

(29,263)
(3.305)

8.680
229
084
296

(497)
5,101

(8,667)
10,370
5_217

14
(9,794)
10,558
(8,480)
3,397

(1.320)
(2,541 )

(55)
(2)

(497)
(39)

(8,667)
(163)

5,217
14

(21,078)
538

20,783
6.702

Total Operating Expense
25,375 24,616 23.soa (1,109)

Total Net Opera ling Income Adjusimenls
(s2s_37s) ($24.616) (310,577) _.§14,040

-4
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Settlement
Sdwedule is
Page 1 of 2

SetzrmnamSdaadules
l̀wln LAKES UTILITIES. INC

CAUSE NO. 42488

OUCC's Revenue Requirement

Supplemental
Petitioner
S6.410,902 $6,150,409 $5_771_557

M»or8l(Less)
($388,852)

576.340
192.590

553.821
193.525

487.697
242.475

0
245.222

(56,124)

Original Cost Rate Base
Times: Weighted Cost of Capital
Nat Operating income Required
Less AdjustedNe! Operating Income

Less. Commercial increase
Additional NOI Required
GrossRevenue ConversionFactor
RecommendedRevenue Increase S535.155

345.432
1.65540

5582.192

(14,863)
(10G,2t1)
000403

$167,906

Percentage Increase Overall
Percentage Increase Residential 60.36% 40.89% 19_45'%

Rate Impact Supplemenlal
Petitioner Settlement More/(Less)Current Petllbner

(11.13)Residential (Flat Rate
bimonthly )
Commercial 200% al Water bill

Gloss Revenue Conversion Factor

Factor
Proposed By

Proposed

I
2

Factor
Proposed By
Pelnlxuner

10000009/
08500°A

99.6500°A

mo .0000"A
0 3500°A

99 6S00"/
o 1100%

By OUCC
$414,286

4

Descnpllon
Gross Revenue Change
Bad Debts Charge (35%)

Subtotal
IURC Fee (2004 Fiscal Year Ending)

5
s

Subtotal
Slate urn Receipts Tax (al 14~v. times line 3)

99.6500°A
1.4000%

99 5400°A
1 395194

7
B

Subtotal
Stale Adjus\ed Gross Receipts Tax (85% limes line 5)

98.250044
8.3513%

98 1449"A
8 4»B09"A 35.052

89.a988%g
10

Sub\olal
Federal Income Tax (34% limes line 9)

BE 6B40"/¢
30 4926°A 126.326

11 Change In Operating Income 59.3332% 59 1914°A $245222

12 Gross Revenue Conversion Factor



Settlement
Schedule is
Page 2 of 2

TWiN LAKES UTILITIES. INC
CAUSE no. 42488

Recondllation of Net Operating Income Slalemenl Adjustments

Descripikm Pdilionef
Supplemental
Petitioner More/(Less)

OperatingRevenues
Sewer Revenues <Resudenllal
SewerRevenues - Commercial
Forfeited Discounts
Miscellaneous Revenues

so $14,051
$5.795

514.061

Total OperatingRevenue 19.B56

OperatingExpenses

(1,185)
(2,467)

(491) (491)

(16,139)
10.225 10.226

(15,139)
10.226

Salaries 8. Wages
Payroll Taxes
Employee Benefrts
Employee Education Exp
Employment Finders Fee
Insurance Expense
Non-lecurring Expense
Amortization of Rats Case Expense
Customer Nofmalizalron
IURC Fee
Depreciation
Utilrly Receipts Tax
Income Taxes - Federal
Income Taxes - Slale

52.735 47.302 (21,151)

(76,389)
(14,027)

(70,324)
(12,389)

26. 151
14,721

(37,881)
(1,878) 10.491

Total Oparahng Expense 1 1.220 13.331 19.123

To laiNet Operating Income Adpstmenls 81- 3201. ($13_331)



Settlement
Schedule 2
Page t of 2

TWIN u\KEs UTILizEs. INC
CAUSE no, 42488

Balance Sheet as of December 31. 2002

Water
$4,079,327

949.118
3.130.209

0

Combined
$13.068,285

2.913.181
10.155.104

0

3.130.209

Sewer
$8,988,958
1.964.063
7.024.895

0
0

99.605
7.124.500

99.605
10.254.709

0
10.254109

Assets and Other Debits
Fixed Assets

Utility Plant In Service
Less: Accumulated Depredation
Net Utility Plant In Service
Acquisition Adjustment
Acc um. Amortization of Acquisition Adj
Construction Work In Progress
Total Utility Plant In Service
Abandoned Plant
Total Plant 3.130.209 7.124.500

0 0 0

O
295.508

Other Assets and Investments
Current and Accrued Assets

Cash and Cash Equivalents
Accounts Receivable
Accounts Receivable - Other
Amortizable Expenses
Inventory
Prepaid Taxes

Total Current and Accrued Assets
Deferred Debits
Total Assets and Other Debits

0 295.508
90.977

$10.641 .194$3,130.209 $7.124.500



Settlement
Schedule 2
Page 2 of 2

Twin LAKES UTILITIES. INC
CAUSE NO. 42488

Balance Sheet as of December 31. 2002

Water Sewer Combined

$ 5,963.145
4.692.340

10.655485

32,260
(4,252,366)

2,115

(72,073)

Liabilities and Stockholders Equity
Stockholders Equity

Common Stock
Undistributed Famines
Current Income
Total Stockholders Equity

Availability Fees - 1997
Availability Fees - Sewer
Availability Fees Water
Long Term Debt
Total Long Term Liabilities
Current and Accrued Liabilities:

Accounts Payable
Accounts Payable -Assoc, Companies
Accounts Payable - City
Customer Deposits
Accrued Taxes Indiana Gross
Accrued Property Taxes
Accrued Taxes - Indiana Sales Tax
Accrued Taxes - Federal income Tax
Accrued Interest

Total Current and Accrued Liabilities
Deferred Credits:

Unamortized ITC
Deferred Tax - Federal
Deferred Tax _ State

3,078
(4,286_986)

89,461
392,378
(57.411)

Total Deferred Credits 424,428

1 ,373,059Contribution In Aid Of Construction - Water
Contribution In Aid Of Construction - Sewer
Total Liabilities and Stockholders Equity $ $

2,475,207
2,475,207

1,373,059
2,475,207

$ 10,541,193
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Settlement
Schedule 3
Page 1 of 1

TWIN LAKES UTILITIES. INC
CAUSE no. 42488

Income Statement For The Year Ended December 31. 2002

Oneratim Revenues
WaterlSewer Revenues Residential
Water/Sewer Revenues Commercial
Forfeited Discounts

Miscellaneous Revenues

Waler
$ 700,908

15.672
4.262

2.830

Sewer
$956383

32.846
4.750

3.699

Total
51.656392

48.517
9.012

529

Total Operating Revenues 722.772 997.678 1 .720.450

Ooeratino Expenses
Salaries and Wages
Payroll Taxes (from pet wks on taxes)
Pension & Other Benefits
Purchased Power
Maintenance & Repair
Maintenance Testing
Meter Reading
Chemicals
Transportation
Operating Expense charged to Plant
Outside Services - Other
Office Supplies 8. Other Office Expenses
Rent
insurance
Ounce Utilities
Regulatory Commission Expense
Uncollectible Accounts
Mrscetlaneous

127.921
11.488
24,325
97.173
35.869
4.221

016
12.520
16.041

(11,608)
8,999

13.138
B00

1B,6'l0
5,538

372
2.590
2.814

s128.142
11.328
23.987
44.818

120.477
40.162

254.063
22.816
48,312

141 .989
156.346
44.383
9.016

24.886
it .859

(23,055)
17.873
25_093
1 .589

36,961
11 .198

739
6,085
5,589

12.346
\5.818

(1 1.447)
8.874

12.955
789

18,351
5.560

367
3.495
2,775

Total Operations and Maintenance Expenses 379,927 436,795 818,722

Depreciation
Amorlxzation of CIAC

93,766
0

196,183
0

289,949
0

Ne! Operating Income Qefore Income Taxes 249,079 364,700 613,779

Taxes other than Income:
Utility/Commassion Tax
Real Estate Tax
Personal Property Tax
Franchise Tax (SOS repos)

Income Taxes - Federal
Incomer Taxes - Slate

768
8,286

118.482
15

24,247
1,934

1 ,0a7
8.171

115,835
15

32,71 1
2.093

1 ,855
16,457

235,317
30

56.958
4,027

Total Operating Expenses
Net Income from operations $

627,425
95,347 _L

793,890
203,788

314,644
$299,135

Other Deductions:
Interest during construction
Interest on Debt

Net Corporate Income

(1 ,220)
55,201
41 ,see

(2,737)
124,537
81_.988

(3,957)
179,738
123,354

r



Settlement
Schedule KW
Page 1 of 1

Twin LAKES uTILITiEs, INC
CAUSE no. 42488

Water
Calculation of Rate Base as of December 31. 2002

Updated Through October 31, 2003

Ofigina!
Petitioner

Supplemental
Petitioner Settlement

Description
Utility Plant In Servicer as of 12/31/02
Less: Accumulated Depreciation
Nat Utility Plant in Service 12/31/02

$4,078,270
948,817

3,129,453

84,079,327
949,118

3,130,209

$4,079,327
949, 118

3, 130,209

Add: Capital items Added 1/1/03 through 10/31/03
Water Service Corporation (net of depreciation)

135,618
52.955

91 ,591
53.366

91 ,591
50,430

2,712 1,832Less: Additional Depreciation on Items added in 2003
2003 depreciation on UPIS as of 12/31/02
Contributions in Aid of Construction

Deferred Income Taxes (30.82%)
Unamortized Income Tax Credits (30.82%)
Customer Deposits

Total Net Utility Plant in Service
Add; Working Capital (See Below)

1 ,373,059

178,001

1 ,373,059

179,554

1 ,065
1,763,189

68,809

1.073
1,719,648

69,217

1,832
68,450

1,373,059

103,237
27,572

0
1,698,080

38,821

Total Original Cost Rate Base $1 ,832.000 $1 ,788,867 $1.736,901

Working Caoitat Calculation

Description
Pro-forma Present Rate Operations and Maintenance Expense

Less: Purchased Power
$407,740

97,173
Adjusted Operation and Maintenance Expense
Times: 45 day method
Working Capital Requirement

310,567
0.125

$38,821

r
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Settlement
Schedule IS
Page 1 of 1

TWIN LAKES UT1LfTlES. INC
CAUSE no. 42488

91
Calculation of Rate Base as of December 31 . 2002

Updated Through October 31,2003

Original
Petitioner

Supplemental
Petitioner Settlement

Descrinlion
Utility Plant In Service as of 12/31/02
Less; Accumulated Depredatlorx
Net amity Plant in Service 12/31/02

$8.990.014
1864.365
7,025,649

$8,988,958
1.964.063
7,024.895

$8,988.958
1.964.063
7.024.895

Add: Capital items Added 1/1/03 through 10/31/03
Water Service Corporation (net)

1.930.773
52.214

1.574_899
51 .803

1574.899
49.729

40.545 35.173

2.475.207

Less: Additional Depreciation on Items added in 2003
Depreciation on 12/31/02Updated to 10/31103
Contributions in Aid of Construction
Disallowed AFUDC work order 1 16-90-09
Deferred income Taxes (69.18%)
Unamortized Income Tax Credits (69.18%)
Customer Deposits

Total Net Utility Planl In Service
Add: Wad<ing Capital (See Below)

156.967

2.475.207
O

155.413

35.173
182.619

2.475.207
42.569

231.730
61.889

050
5_334.856

76 036

1 .042
5.084.762

75.647
5.720.336

51 221

Total Original Cost Rate Base $5_41D.9D2 $6. 1604409 $5.771 ,557

Working Capital Calculation

Description
Pro-forma Present Rate Operations and Maintenance Expense
Less: Purchased Power
Adjusted Operation and Maintenance Expense
Times: 45 day method
Working Capital Requirement

$454,583
44.816

409,767
0.125

$51 ,221

r



Settlement
Schedule 5
Page 1 of 1

.Iv/rn L°=KES UTILITIES, inc .
CAUSE NO. 42488

Capital Structure

Amount
Percent of

Total Cost
Weighted

CostDescription
U\il\ties_ Inc. a Subsidiaries

Common Equity 40.24% 10.25% 4.12%77,650,144

115,319.616 7 24%Long Tenn Debi

Trial 192,969,760

59.76%

100.00%
9 4

4.33%

8.45%

Synchronized Interest Calculation
Water

4

Descrintionz
Total Original Cost Rate Base~See Sch KW
Times: Weighted Cost of Debi

As of
12/31n002
$1 ,736,901

4.33%

Synchronized Interest Expense $75,208

Synchronized Interest Calculation
Sewer

Descriolion:
Total Original Cost Role Base-See Sch IS
Tamest Weighted Cos! of Debt

AS of
12/31/2002
$5,771 .557

4.33%

Synchronized lnlefesl Expense $249,908

r



Setllemeli
sweuma aw
Page 1 of 1

Twln LAKES uTILizEs. INC
CAUSE NO. 42488

Pm-forma Net O1Derat1ng Income Statement

12mr2002 Rates Adiustmems

Memling Revenues
Wait Revenues - Residential $700,008

15.672

$21 ,497 s 731 .539 S797.aaa

Waiaf Revenues Commercial
Fodaited Diswurvls
Miscellaneous Revenues

Total OcevaltngRevarvua

Operating Bcpenses

379.927

(497)

Opesalions and Maintenance
Salanss a Wages
Payroll Taxes
Evv\r>*°y°6 Benefds
Employee Education Exp
Employment Finders Fees
Insurance Expense
Non-Reaning Expenses
Amortization al Rate Case Expense
Cuslcmev Normalrzahon

(8,567)
10.370

Ban Debts Expense

IURC Fee

pvvnefly Tal 125.783 126.783

Dapreciahon
Utxliiy Recalls Tam

(9,794 ) 83.972 83.972
11.512

24.247 (B.480]Income Taxes . Federal
Income Tales - Stale
Teal Operating Expenses
Ne! Operating Income

627,425 550932 27,929 678361
s146.75a
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WAN LAKES UTILITIES, INC
CAUSE NO. 42488

SEWER
Pro-$urTna Na! Opeluliug Income Slaiemai

Year
Ending

12/31/2002 Adbustments
Sch
Ref

Pro-forma
Pvaswx
Rates Adiuslmanls

Scow
Ref.

Pl'O'fCI1\'\B
Pmposai

Rates
Descnotloff

Opening Ravenuesi

Sewer Revenues - Residential $956,383 $37,954
14_081,,
.Sk/95

7-1
7-Z
1-3

s 1 ,00a.399 $410,486 1 $1 _41s,8a5

was
1.934

7-4
1

q

40,507
5,684
3,699

1  m am a

Sewer Revenues - Commercial
Fmfened Dnswunzs
Miscellaneous Revenues

Total Opening Revenues

32,a46
4,750
3,899

997.578 19,856

aa,s4o
4,750
3,699

1_055.4a8 414,288

Operating Expenses 4

435.795 454.583 454.583
Operations aM Mmntenancs

Salaries & Wages
Payrol Tax2$
Employee Bene!i1$
Employee EducationE142
Employment Flrdels Fees
Insurance Expense
Non-Racurmg Expenses
Amonlzatbn ofRale Case Expense
Cusiomef No:rrnaMza\\-on

8,560
225

8,985
292

(491 )
5,030

ms, 139)
10,226

3.098

8-1
B-2
B~3
B-4
B-5
5.5
B-7
8~B
5- \4

I

1.450 I 1 ,450
Bad Dshls Expense

1 .087 22 B»-9 1,109 456 1 1.565
IURC Fee

125.021 125,021 125,021
Property Tax

Dewedaiivn
\Jemmy Receipts Tax

196,183
9

25,151
84,721

B-10
8.1\

222.334
\4,721 5.780 1

222,334
2fJ_501

32.711
2.093

(4,970) 126.126 1 121.357
Income Taxes Federal
Income Taxes _ Slate
Total Operalnruq Expenses
Net Onafahng Income $203,788

(37,681 )
(1.878)
19.123

$733
813.013
242 475

169.064
3245.222

982.077
5487.597
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TWIN LAKES UTILITIES, INC.
CAUSE NO. 42488

Revenue Adjust&rner»ts

*L
(1 )

Customer Normalization
To adjust test year residential revenue for customer addhions during the test year.

Water
2,942

6
17,652
17,125

527
$40.79

$21 ,497

12/31/02 residential customers
Times number of annual billings
Pro forma number of billings for test year
Less: test year number of residential billings
Additional billings
Times average residenital bill (bi-monthly)
Adjustment Increase

Sewer
2,909

6
17,454
16,790

664
$57. 16

$37,954

(2)
Customer Growth Revenue Updated to October 31. 2003

To adjust for grovvih through October 31, 2003 (Source: S. Lubertozzi Growth Analysis Exp. To Suppl.
Testimony)

Residential
Customers as of 10/31/03
Less Customers as of 12/31/02
Growth since test year
Times Average Bill (annual)

Water
2,983
2,942

41
$244.74

Sewer
2.950
2,909

41
$342.96

Revenue Adjustment based on Fixed, Known, Measurable Grovel $10,034 514,061

(3)
Commercial Customer Growth Revenue Updated to October 31. 2003

To account for School's 2-2' meters and estimated usage.
Commercial

Sewer

$

Water
839,100

2.08
1 ,745_33

New School's Annual Usage (gallons)
Current Price per 1,000 gallons
Total usage charge at current rates
Plus Bi-monthly fixed charge ($96) times 6 to
annualize times 2 meters
Adjustment to reflect new School usage

1,152.00
$2,897.33 $5,794.66

(4)
Pro-Forma Commercial Sewer at Proposed Rates

To adjust commercial sewer for 200% the rate al proposed commercial water.

$20,253
x 2

Commercial Water at proposed rates
Multiplied by 200%
Pro Forma Proposed Sewer Revenue
Less Pro forma Current Rate Sewer Revenue
Adjustment .. Increase

40,507
38,640
$1 ,866

.t
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T\mn LAKES UTILITIES, inc.
CAUSE NO 424aa

WATER 4 SEWER
Expeswsc Adjustments

(1)
Waves

To adjust labor expense to show iNs normalization d wages (of payroll Increases.

50.35% 49_55%

JQ*9 TIUE Test Year Code
Allow to

Twin lakes Water Sewer

it

Test Year Wages and Salaries (SE50
dlrecl) $177,707 Mme $177,707 $89,475 $88,232

Test Year Allocated Salaries (SE 50)
Sal-lL AdmlrVAcclg
Set-DLCustaner Service
1 3ddx\IOl'18l customerser
Tata! Saianes from SEBO

$1 ,354,111
196,233
43,500

1,593,844

1 (z 21=n.1
2 (21.472%)
2 (21 47254)

29,926
42.135
9_340

81.401

15,058
21,215
4,703

40,985

14,a58
20,920
4,637

40.41 s

Compuisr Salaries (SE 51 ) 211,488 4 (2 030%) 4,293 2162 2,132

Total Salades (direct and allocated)
Plus 3% pay Increase

1,983,039 263,402
7,902

132,523
3,979

130.779
3.923

Pro forma wages and salaries 271804 136.501 134,702

Less; Test Year Expense
Adjustmevwl . Increase

254,063
$17.24!

127,921
$8,680

126,142
$8,560

(2)
Pavel Tax

To adiusl payroll lax lo pro longa \eve's

Pro-Fonma Salaries 8. wages
times employers FICA rate

Pro forma PICA tax

Total Allocated
5271.304

7 65%
$20,755

50.35v..
Water
s136.601

7.65%
10,450

0
212

1,055
11,717

49 65%
Sewer
s134_702

7.65%
510.305

0
209

1,040
14,554

Plus; FUTA
Plus: SUTA

Pro Forma Payroll Taxes

421
2.095

23.27 I

Less: Test Year Expense - FICA
Less: Test Year Expense - FUTA
Less: Test Year Expense - SUTA

Total Test Year Payroll Tax Expense
Adyuslmenl - Increase/(Decrease)

20_43s
358

2,022
22_B 16

$455

\G,289
Lao

1,018
11 ,we

$229

14145
178

1,004
11,a2a

s226

l O

r
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TWiN LAKES UTILITIES. INC.
CAUSE NO 42488
WATER & SEWER

Expense Adjustments

(3)
Emobvee BQIWQHIE

To ad;usl employee berlellts lo 2003 levers (seIHnsured).

A ar e .
45.56%
45.56%
45.56%
45.56%

3 0 0 %

Adjustment
$13,265

(727)
93

249
216

4

600
29
7

296
3

38

Adjusted
Balance

$42,381
(2,323)

298
795

7,417

Health Ins. Relmbursemerxls
Employee Insurance Deductions
Health Costs 8. Other
Denial
Persian Ccf!t11bulions
Deferred Compensation
Heath Insurance Premiums
Dw1a1Premiums
Term Life Insurance
ESDP ComnbuUon
D4sabllity Insurance
Other Emp Pens a Benefits

Totals
Adyustmem Increase

Balance per T/B
29.115
(15961

205
548

7,201
0

1.318
53

241
9.852

113
1,253

48,312

45.55%
45.56%
3.00%
3.00%
3.00%
3.00%

1_91a
92

248
10.148

116
4,291

62.381

Wa\er %

Sewer %

50.35%

45.55%

s14,059
$7,084

$5,985

(4 )
Emolovee Educat ion Expense

To account for ongoing education expenses 50 35'/u
Waler

49 65%
SewerTotal

$12.Boo
90%

$11,520
5 101%

ssaa
0

$588 $296 $292

Danny Delgado ( 4 classes @ $3,200 each)
@ 90% Reimbursement
Total Estimated Expense
Cone 5 Allocation%

Estimated Allocation of Education Exp.

Less: Test Year Expense
Adjustment - increase

(5 )
Empk>vmenl Finders Fees

To ad;usl expense lo an average annual amount
amount #6389006

Total
Average of 4 yeast

50 35%
Water

49 65%
Sewer1999 331.460

2900 26,757
2001 2a.250
2002 54.900

Tera! 5141.367
Multiplied by Code 1 Percentage for Twin Lakes
Pro Forma Finders Fee Expense

Less: Test Year
Adiustmenl - (Decrease)

$35,341.75
2 21 %

T81
1.769

_ 459881 t5-197) (5491)

1
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TW\N LAKES UTIUTIES. INC
CAUSE NO, 42488
WATER a SEWER

ExpenseAdjustments

II¥$UY8l'\CB EXD87'IS€
To adjust insurance expense to pm forma levels

49.65%

Water
S'f1167_B9B2002 Insurance Expense for WSC

Estimated % Increase In 2003 (per kwclcas)
Estimated Insurance Expense for WSC
Cos! 11 Anncalron %
Estimated Allocation of Insurance

$1598.519

Less; Tea\ Year Expense
Adjustment - Increase $10.131 35.101

NOll\'RBG1FTlI\Q Expenses
To veduee expenses for Les! year items that are non-reoJn'1ng

Description Voucher

Luna Camel & bhnri 1125/2002 $1.9sow B314B'15532

Amervclean 1/14/2002

carpet for customer
lorgoa to tum ARt station
on for wed<end
Areadltem W ater
Hours + MSD Anti
Anl imcroblal  Sewer 775491 I 308 00 B3726'10145

Mlke V ader
8961 E 124th
CL Crown
Pam!
3420 Chevy
Chase Circle

C P
Mldlelle &
Vincent Lenlinx
12404 Wayne

Ameficlean 1/23v2002

property damage water
restoration lot
residence

property damage water
loss al above
residence

7758490 1522.96 84607.10146 Sm. C P

Vmcenl LenUru
12404 Wayne

1149.44 8460790146  S E C PAmericlean 1/22/2002 7758490

property damage from
American 7758490

pmpeny damage from

Bob Zappia
12405 Wayne

7B6.79 97116-10146 S(
Michelle
Vamef 8961 E

2,756 BD 9711s_10146 1241h ClAmeficlean 7/9/2002

Df0leny damage from
AmeNded 7/9/2002 7758490

Lenci 12404
3321.45 9711540148 Wavne St

Kevin Mulch 9/18/2002 775401 1 Nan-Recurrinq

Kevin Miss 9/18/2002

Jetted 2a.000 (act
sewer Mann @1 .5oRoo!

Refunded .kited
20.000 feel. sewer
main @1 .50/loo!

Televised Inspection

7754011

30,000.00 112942923

Journal Emmy
Sellremenl

(7_500.00) Aqreenwm Non-Recumng

Main's Sewer Teslin 9/1G/200 775401 1 2_000000 2426'1G105

PfDperly damage from

Americlaan 10/25/2002 7758490 98 98 6i60"10146

Non-Reammq
R Alters 1761
Broadacle
Barb Alters

property damage from

Ameftdean 9/20/2002 1.130.40 45-10'10146 Blcadacre

Sewer Adjustment - (Decreasel
Less. 1/2
Less addluchal
Settlement Adlustmenl

6537.954 831
518.977.42
52 . 839  I  91 , 815 . %  |

(s16_13a.88)
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TWiN LAKES UTILITIES, INC
CAUSE NO. 42488
WATER 8 SEWER

Elpetlse A»dIuSlmen0s

m Continued
N011-Reqggnnq Exnense§

Waler
Vander Date Acct # amount Voucher

4/2»442002 6355030 $14 68 90079l00611 Nan-nacumrtqHoch Company

Hoch Company 4/1912002

Desainiion
Sales tax anPodcel
Color. Chlorine Rail
Sales lax onj§,cwder
Ptlluws " 6355030 608 90079110611 Non-fecumng

Hoch Comnanv
Ulrlch Ch€mk:a{

712/2002
12/2/2002

6355030
6181010

785 956B1'00611 Non-recurfinq
300 OO a306.07s2s arms-coded

Ulrich Ch€fv1k:aI 12/2/2002

Sales lax on powder
Pillows & Rust remover
Conlabwer d0pos1l

Sales Tax on treatment
daemirals 6181010 9.72 8306°Q762€ Non-eacurnrq

Mike Vamp
8961 E 12401
ct, Crown
Poirri859909

659909

1,984.70 465142213CNA Insurance

CNA Insurance

9/30/2002

9/30/2002

properly damage

pmpe1\y damage 5,994.92 -1651* 12213 Vwvaenl Lenlini
Bob Z8PP4B
12405 Wayne
St.CNA Insurance 9/30/2002

Water Adjus\men\ . \Oec1eas¢l
Less
SetUemeM Adjuslmerwl

DfGt>¢'=f\ydamage 659909 1.511.75 4B51l12213
($9.830\
$1,153

($5,557)

i n
Rate Case Amcmzanon

To adjust for unamodlzed rate case expense.

Pro-Icumz Rate Case Expense xo be Amortized
Divide Dy. 5 . Years
Pro-forma Rate Case Expense
Lesst Tesl Year
Adjustment . Increase

Trial
$61 ,788

3 .0
20.595

0
20,596 $

Water
$31.110

an
10.370

0
10,370 s

Sewer
sa0.s78

3.0
10,226

0
10,225

(9)
luRe Fee

To nofmalnzeUnlityRegulatory CommrsslonFees
Sewer

s19.856
0 .001100224

$21 85

Additional Revenues
Rate (ODH00224)
Adjustment - lrluease

Wale
17.932

0.001100224
$1423
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TWIN LAKES uT1LmEs.  INC.
CAUSE NO. 42488
WAT ER 4 SEWER

Expense Adjustments

(10)
Devfeaatb n Expense

To upda\a depreaanon expense, ref lect ing additional plant and aulhorlzed depredaNon rates.
Sewer

58_9889958
12,058

105,961
1,574,899

www Plant n Service per books . 12/31/02
Add: Allocated Share of WSC Campuiefs (SE51) Code a

Allocated Share al WSC Property & EqulpmeM Code 5
Pro-Fo¢ma Pf°l¢cis

Water
$4,019.327

12,228
107,455

9 I ,58

Lessee AFUDC 1990 - 199B on project completed m 1990
Less: Land

Vehicles (nnduded in oomposlle rate per Cause 839050, 39573)
Tubal D¢:pfeciab\e Plant In Samoa
Deprsdallon Rate
Pro-Foma Plant Deprecxalion expense
v 15|`1»|,.»

91,9B2
190.686

4,198,619
2.00%

83,972
4 4 5 2 6

257457
83,972

42,569
151,982

9042-7
10,587,325

z. 10%
222,334

991821
Q4-,aol

222,334
Vohiclu Dnpfuciahon at 25%

Total Pro Forma Depreaahon Expense

Less: Test Year
Adjustment . \rxcreasel(Decrease)

93,76-5
(9,794)

196,183
$26,151

(1 'J
Uhlilv Recenats Tax

To adlusl laxes to current condrtiorls

WATER
Ulihly Receipts Tax
Less: Test Year

Adjustment - Increase

Pro Forma
Gross

Reccipls
$757,200

Less Bad Debts
2,590

Less 1l'2 of
$1000

exemption
shoo

Taxable
Amount

$754,110
Times Rate

1 40%
Adiuslrnent

$10,558
O

s I o .sea

S E WE R
Ulilny Receipts Tax
Less: Test Yea:

Adjustment _ lncsease

Pm Forma
Gross

Reeerpks
$1 ,055,4B8

Less Bad Debts
3,495

Less 1/2 of
s1000

exemption
ss00

Taxable
Amount

so ,051 .493
Times Rate

1 40%
Adlustmenl

$14,721
o

$14,721

(12)
Federal Income Taxes

To adjust Federal Income Taxes to Pro-folmaPresent Rate amount
Sewer

Pm-~Folma
Present Rates

Water
Pro-Fovma

Present Rates

Total Revenue
Less:

s 757,200 1 ,055_488

$249,90875,20a

408.522
83,972

126,783
82.715
10.558

157
5_785

46.372

Synchfomzed Interest

Opefstlon and Maintenance Expense
Depfedahon
Taxes other thanIncome

Ne! inane before income laxes
Indiana Unllly Receqsls Taxi

sub-total
Indiana AdlusledGross Income Tax
Federal Taxable Income

455,692
222,334
125,021

2.533
14.721

(12,188)
2.429

(14,617)

Fevderal Tax Rate
Sub-total

34.00%
15.767

34.00%
(4,970)

Pro Forma Present Rules Federal lr\¢:an1e Taxes
Less Test Year
Adjustment . (Decrease)

15.767
24.247
(8,480)

(4,970)
32 711

s 3/ , 581
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TWIN LAKES UTILITIES. INC,
CAUSE no. 424aa
WATER a SEWER

Expense Adjustments

(13)
State lvw0me Tax

To adjust Slate Income Taxes lo Pro-forma Prcseni Rakeamount.

Water
Pro~Fofma

Pr:sem.Rales

Sewer
Pro-Forma

Present Rates

Federal Taxable Income
Add; Taxes Based on Income:

Uhilty Receipts Tax
State Adjusl8dGross IncomeTax

Slate Taxable Income
Rain

Indiana Adjusted Gross Income Tax

46,372 (14,517)

10.558
5y85

52,715
8.50%
5,339

14,721
2,429
2.533
850%

215

Less Test Yeaf
Adfustmem . Increase s

1,934
3,397 s

2,093
(1,878)

(14)
Cuslqmer Non-nalizaUor» Exnqnses

To adiusl for increased ofperaUng costsdue lo increased customers during lest year and since 1/1/03.

Pro forma annual increase In wales usage Like Io new azslomers

Number al Additional BalI»r:gs:
Nomrahzed vvithun 1c5l year
Normalized hmm test year to 1DU1/03

Total additional bolhngs
times average bill usage In gallons

527
246

773
13,842

Sewer
654
246
910

Pro Forma additional Gallons pump¢d
Plus Pro Forma admlienal Gallons pumped - school
Total addmonalgallons lo be pumped & treated
Divide by lest year gallons pumped (water) l#bdlings(sev4er)
Percentage lnaease

10_699,525
839.100

11.538.625
242,532,760

4 76%
1s,790
542%

Purchased Power
Purchased Chemicals

Total
Tirnes Percentage increase Ironabove
Adiustmen! - increase

Walel
$97. I73

12,520
109,693

4 76%
55,217

Sewer
$44,816
12.346
57,162
5 42%

$3,098

(

let



Settlement

TWIN LAKES UTlLlTlES. INC
CAUSE no. 42488

Current and proposed rates

Base Facilitv Charge

Current
Petitioner

Petitioner Suppleme
Settlement

Meter Size
5/8' a 3/4

Facility
Charge

$12. 00

Facility
Charge

Facility
Charge

Facility
Charge

not currently needed
not currently needed
not currently needed

300.00
e0ooo

117,45
220.22
357.03
734.05

327.21

Volume Charge

Currsnl
Rates

Petitioner
Petitioner Suppleme
Proposed tal Settlement

Per 1,000 gallons

billed bi-monthly

Unmetered Water Service

Current Patihoner
Proposed Settlement

Flat rate for unmetered public
drinking fountain

Service Changes

Rakes
Petltioner
Proposed

$26.74
$1337

SeMement

525.00 $33.42 $25.00

New Customer charge
NSF check dwarge
Meter fee (Outside Reader)
Reconnection charge

If service is disconnected by the
Company for good cause
If seduce is disconnected at the
cus\omef's request

(plus the base facility charge for
the periodof disconnection If the
customer asks to be
reconnected within 9 months of
disconnection)

$33 42

Connection Charge (in addllion to new customer charge)
Residential
Commercial (5/8' meter)
Commercial (larger than 5l8' males Greater of $475 or actual cost of meter and Installation

l l lllllll I
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TWIN LAKES uTILizEs. INC
CAUSE NO. 42488

Sewer
Current and Proposed Rates

Flat Rate Sewer - Residential

Current
Rates
$57.16

Suppleme
Petitioner tal
Proposed Petitioner Settlement

$95.12 $91.65 $80.53

Commercial
Commercial

minimum
above minimum

$57.16
200% of water bill

$94.55 $87.48 $73.82

Billings are bi-monthly

Service Char<Jes

New Customer charge
NSF check charge

Current
Rates
$20.00
$10.00

Petitioner
Proposed

$26.74
$13.37

OUCC
Proposed

$20.00
$10.00

Reconnection charge:

Actual cost of disconnection and
reconnection, the estimated cost of
winch will be furnished to customer
with cut-off notice

Connection Charge (in addition to new customer charge):
Residential $716
Commercial (5/8" meter) $716
Commercial (larger than 5/8" meter) Greater of $716 or actual cost of meter and installation

L
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Utilities, Inc. fLA and LA Water Service, Inc.
Page 1 off

Kimberley Hawkins

Buddy Stricter [Buddy.Stricker@LA.GOV]

Sent: Wednesday, January 02, 2008 8:29 AM

To: Kimberley Hawkins

Subject: Utilities, Inc. of LA and LA Water Service, Inc.

From:

Ms . Hawkins, good morning and happy new year. I am providing on behalf of the
Louisiana Public Sex-vice Commission a response to your message below.

The LPSC regulates "Utilities, Inc. of Louisiana" and "Louisiana Water Service,
Inc. ", both as water and wastewater utility providers in Louisiana. Currently both
are in "good standing" with the LPSC. In my experience as primary water/wastewater
analyst, the regulatory staff and outside counsel of UIL and LWS are very
responsive and cooperative . Though over the years UIL/LWS have been involved in
disputes with other utilities (due to territorial rights issues, etc.) , and in a
few cases some issues with the LPSC, there have been no major violations by and/or
major penalties levied against either by the LPSC of which I am aware. In general
I view UIL/LWS in a positive light with respect to its regulatory practices and
compliance with the LPSC's regulations.

Additionally, for information concerning UIL/LWS compliance with safe drinking
water guidelines, health and environmental issues, you may wish to contact the
Louisiana Department of Health and Hospitals-Office of Public Health at (800) 256-
4609, and the Louisiana Department of Environmental Quality-office of Environmental
Compliance at (225) 219-3710.

Finally, please be aware that the proceeding is based strictly on my experience
with UIL/LWS and not an official position of the LPSC. Many of our staff handle
complaints, filings, etc. from UIL/LWS and may have other input. Let me know if
you have any other questions.

-1

Buddy Stricker
Utilities Assistant Administrator
Louisiana Public Service Commission
Gaivez Building
602 N. 5th Street, 12th Floor
Baton Rouge, LA 70802
P.O. Box 91154
Baton Rouge, LA 70821-9154
(225) 342-5710
(225) 342-4221 fax
Buddy.Stricker@Ia.gov

Original Message

Greetings! Utilities, Inc. recently purchased Perkins Mountain Water Company and
Perkins Mountain Utility Company (collectively, the "Perkins Companies") here in
Arizona. The Perkins Companies currently have pending applications for water and
wastewater Certificates of Convenience and Necessity before the Arizona Corporation
Commission (ACC) . As part of its review of the Perkins Companies' applications,
the ACC Staff requested a list of 'other jurisdictions that Utilities, Inc. aha/or

1/'YJ/"»r\r\0



Utilities. Inc. of LA and LA Water Service. Inc Page 2 of 2

its affiliates provide water and/or wastewater services to the public. Your state
was identified. The ACC is interested in getting feedback from your state
commission, whether positive or negative, concerning Utilities, Inc. and/or its
affiliates that operate within your state, i.e are they in good standing with
your commission, have they been cited by your state' s drinking water and/or
wastewater regulatory agency, etc Your response would be greatly appreciated
For your convenience, an excel spreadsheet is attached to this e»mail which has the
names of Utilities, Inc.'s affiliates by states

Please respond to Kimberley Hawkins at khawkins@azcc:.gov
<mailto:khawkins@azcc.qov> or mail to Arizona Corporation Commission,
Washington Street, Phoenix, AZ 85007

1200 W

Kimberley Hawkins
Administrative Assistant I
Arizona Corporation Commission
U t i l i t i e s  D i v i s i on
Pp: (502) 542-0854

CONFIDENTIALITY STATEMENT

The information transmitted is intended only for the person or entity to which it is addressed and may contain
confidential, proprietary, and/or privileged material, Any review, retransmission, dissemination or other use of, or
taking of any action on reliance upon, this information by persons or entities other than the intended recipient is
prohibited. If you received this in error, please contact the sender and delete the material from all computers.
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\

NOTICE OF INVESTIGATION AND ¢
NOTICE OF PREHEARING CONFERENCE

On February 1, 2006, the Public Utilities Commission ofNevada ("Cot:amission") voted
.I

to open Docket No. 06-02001, an investigation into the practices and procedures of Uti1ities, Inc.

of Central Nevada regarding its water and sewer operations. This docket was opened as a result

of a Petition filed by due Regulatory Operations Staff of the Commission ("StaFf') in Docket No.

05-12029.

This matter is being conducted by the Commission pursuant to the Nevada Revised

Statutes ("NRS") and the Nevada Administrative Code ("NAC"), Chapters 703. and 704,

including but not limited to NRS 704. 120.

NOTICE IS HEREBY GWEN that, pursuant to NAC 703 .655, the Commission has

scheduled a PREHEARING CONFERENCE in this docket to be held as follows:

THURSDAY, MARCH 2, 2006

10:00 am.
Hearing Room A
Public Utilities Commission ofNeva.da
1150 East William Street
Carson City, Nevada 89701

VIA VIDEOCONFERENCE TO:

Hearing Room A
Public Utilities Commission of Nevada
101 Convention Center Drive, Suite 250
Las Vegas, Nevada 89109

r
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The purpose of the prehearing conference is to formulate and simplify issues involved in

this proceeding and set a hearing and procedural schedule. At the prehearing conference, the

Commission may take any action auth<m'zed by NAC 703.655, and may rule on any pending

petitions for leave to intervene.

This matter is available for review at the Offices of the Commission: 1150 East Wil1ia1n
l

Street, Carson City, Nevada 89701, and 101 Convention Center Drive, Suite 250, Las Vegas,

Nevada 89109 n

Interested and affected persons may tile 1) comments in writing, 2) petitions for leave to

intervene, or 3) notices of intent to participate as a commenter pursuant to NAC 703.491 at either

of the Commission's oHices on or before Wednesday. March 1, 2006.

By the Commission,

()lAw»§tZb/ 4
CRYS ALJACKSO

,» co Ste/vw
, Commission Secretary

Dated: Carson City, Nevada
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BEFORE THE PUBLIC UTILITIES COMMISSION OF NEVADA

Investigation into the practices and procedures of )
Utilities, Inc. of Central Nevada regarding its water )
and sewer operations

Docket No, 06-02001

PROCEDURAL ORDER

The Hearing Officer in this docket makes the following findings of fact and conclusions

flaw

On February 1, 2006, the Public Utilities Commission of Nevada ("Commission")

voted to open Docket No. 06-02001, an investigation into the practices and procedures of

Utilidcs, Inc. of Central Nevada ("UlCN") regarding its water and sewer operations. This docket

was opened as a result of a Petition filed by the Regulatory Operations Staff of the Commission

("Staff") in Docket No. 05-12029

This matter is being conducted by the Commission pursuant to the Nevada

Revised Statutes ("NRS") and the Nevada Administrative Code ("NAC"), Chapters 703 and 704

including but not limited to NRS 704,120

The Commission issued a public notice of this matter in accordance with state law

and the Commission's Rules of Practice and Procedure

Staff is participating in this proceeding as a matter of right

On March 1, 2006, a Petition for Leave to Intervene was filed by UICN, and a

Petition for Leave to Participate as a Commenter was filed by PV Land Investments, LLC

On March 2, 2006, a duly noticed prehearing conference was held in this matter

At die prehearing conference, the Hearing Officer granted the Petition for Leave

to Intervene of UICN and the Petition for Leave to Participate as a Commenter of PV Land

Investments, LLC

8 At due prehearing conference time parties agreed to the following schedule
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a)
issues in dispute by UICN and Staff will be filed with the Commission and served on dl
parties of record on or before Friday, May 26, 2006.

A STIPULATION and/or WRITTEN COMMENTS on the remaining

b) SiMULTANEOUS PREPARED DIRECT TESTIMONY by UICN and
Staff will be filed with the Comnaissioniind served on all parties of record on or before
Wednesday, August 2, 2006.

C) SIMULTANEOUS PREPARED REBUTTAL TESTIMONY by UICN
and Staff will 'oh filed with the Commission and served on all parties of record on or
before Friday, August 25, 2006.

d) A HEARING will be held onWednesday, August 30, 2006.

Pursuant to NAC 703.051 and 703.690, the Hearing Officer shall issue

appropriate interim orders.

THEREFORE, it is ORDERED that:

The procedural schedule outlined in paragraph 8 above is ADOPTED.

The parties shall serve any documents filed in this docket upon PV Land

Investments, LLC who is participating in this proceeding as a commenter pursuant to NAC

703.491.

The Commission retains jurisdiction for the purpose of correcting any errors that

may have occulted in the drafting or issuance of this Order.

By the Commission,

9

NANCY WENZEL, Hea§4ng Officer

Attest: 84 Sfzd Jwcféavwf)
CRYS AL JACKSON, Commission Secretary

illllllliy\\\\ ll§¢,\\1!§§.90Z
_.-' "- *

PUCDated: Carson City, Nevada
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LIONEL SAWYER & COLLINS

ATTORNEYS AT LAW

1100 BANK OF AMERICA PL°lA

50 WEST LIBERTY STREET

RENO, NEVADA 89501

(775j.788-8656

FAX (775) 788-8582

lsc@liunelsawyef.com

www,Iione\sawyer.<:om
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JANET SUE BESSEMER
GREGORY R. GEMIGNANI
DOREEN SPEARS HARTWELL
UNDA M. BULLEN
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MICHAEL o. Knox
ERIN FLYNN
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mATYHEN B. CRANE
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CHRiSTOPHER CHILDS
MEREDITH L srovv
JOICE NIDY
DOUGLAS A. CANNON
RICHARD CUNNINGHAM
MATTHEW R. POUCASTRO
JACOB 0. BUNDICK"
ADAM D. SMITH
GARRETT D, GORDON
TREVOR HAVES
JENNIFER J. Di-MARZIO
PEARL GALLAGHER I
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"ADMITTED IN TX ONLY

SAMUEL s. LIONEL
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(1915-1996)

JON R, COLLINS
(1923-1987)

RICHARD H. BRYAN
JEFFREY P, zucxER
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ROBERT D. FAISS
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HARVEY WHITTEMORE
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eAu FERENBACH
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KIRBY J. SWTH
COLLEEN A. OOLAN
JENNIFER A. SMITH
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LAUREL E. DAVIS
DAN R. Raxsan
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l'4C\WARD E. COLE
PAUL E. LARSEN
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LYNN s. FULSTONE
RORY J. RAID
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CRAIG E ETEM
TODD E KENNEDY
MATTHEW E WATSON
SHAWN M. EUCEGUI
EMIUA K. CARGILL
G. LANCE COBURN
JOHN M. NAYLOR
ELIZABETH R. BRENNAN
wILliAm J. MCKEAN
ELIZA BETH BRICKFIELD

August 7, 2006 QF counseL
ELLEN WHITTEMORE
BRIANHMRRIS
LAURA J. THALACKER
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(775)7884646
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HAND DELIVERY

Crystal Jackson, Commission Secretary
PUBLIC UT1LMES COMMISSION OF NEVADA
1150 E. William St.
Carson City, Nevada 89710

Re: . Utilities Inc. of Central Nevada; Docket No. 06-0200 I

Dear Crystal :

Accompanying this correspondence are an original and ten copies of a Reply to Motion to
Close Investigation for Utilities, Inc. of Central Nevada, Docket No. 06-02001. Please accept the
Reply br f i l ing and return a conformed copy ref lect ing receipt  by the Publ ic Ut i l i t ies
Commission of Nevada to our courier.

Should you have any questions or require additional information, please advise.
LI

Sincerely,

,Q
Shawn M. Elicegui, Esq

Enclosure
cc: Parties of Record

_ LA: VEGAS, n!vAoA 89101 . 11a:1 )kJ-Ill . tAx |7 f2\ 1u.1 u:

CARSON cITy DFFICEZ 410 SOUTH CARSON STREET CARSDN CIYY. NEVADA svalol I (175) 851-2115 . FAX (TTS) au-2119

WASHINGTON, DC DFFICEZ 101 CONSTITUTION AVENUE NW, SUITE too . WASHINGTON. DC 20001 . (202) 7424264 s FAX (201) 142-4255

LA 8 vas-ss orncr.. was BANK or nntnlca »Llsz:. :in soul roufnn HREE1
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Investigation into the practices of lllilities, Inc. of Docket No. 06-0200 I
Central Nevada regarding its Water and sewer
operations

BEFORE THE PUBLIC UTILITIES COMMISSION OF NEVADA

Reply to Motion to Close Investigation

ooOoo

1 4

r"" "\-_,.-
L- )

t

7

8

. 13

Utilities, Inc. of Central Nevada ("UI~Central Nevada") replies to the ~;@eg=i5£O

UI-Central Nevada has met with
9

10

11

12

13

14

15

16

17

Operation Staffs Motion to Close Investigation.

representatives of the Regulatory Operations Staff ("Staff") frequently since this proceeding was

initiated. Those meetings have, from the perspective of UI-Central Nevada, proven beneficial.

Accordingly, UI-Central Nevada supports Stalls motion and offers only the following

comments on the list of "changes and pledges" made by UI-Central Nevada.

With respect to item 3,1 UI-central Nevada recognizes the importance of the capital

planning process. In this regard, UI-Central Nevada intends to keep Staff apprised of its capital

planning process and currently intends to request Commission approval of master plan projects

where the Commission's approval of such projects results in such projects being "deemed to be a

prudent investment," much like when the Commission authorizes an electric utility to acquire
18

19
and construct a project pursuant to section 704.751 of the Nevada Revise Statutes. When the

Commission's approval does not have such an effect, there is little incentive for UI-Central
20

21

22,

Nevada to seek Commission approval of a master plan or master plan projects.

With respect to item 5,2 UI-Central Nevada will evaluate such projects, once again,

however, absent a determination by the Commission that U1-Central Nevada's acquisition and

24
construction ofbackbone facilities would be prudent, UI-Central Nevada is reluctant to shoulder

the risk attendant to the construction of facilities that are not necessary to serve existing
25

customers.
26

27 1 "UICN intends to actively request Commission approval of master plan projects."
Staff Motion at l.

LIONEL SAWVER
a COLLINS

ATTORNEYSAT UMW
HAD EANK OF ANTERICA pmzml

50 WEST LIBERTY ST.
RENO_

NEVADA 89501
(n5)1ae» new

23

1



With respect to item 13, UI-Central Nevada has already filled Customer Service

Representative positions and the Operation and Maintenance "Laborers" positions have been

reclassified as "Operation Technician" positions. With respect to item 15, the Vice President of

Operations position has been reclassified as the "Chief Operating Officer." Finally, with respect

to item 17, UI-Central Nevada confirms that it has frequently met with members of the Nye

County Planning Commission, as well as members of the Nye County Planning Department

Moreover, UI-Central Nevada intends to meet with Nye County representatives as needed, but

notes that meetings are not necessarily scheduled every month

Based on the foregoing, UI-Central Nevada respectfully requests that the Commission

grant Staffs motion and close this investigatory docket

LIONEL SAWYER & COLLINS

By
hewn M. Elicegui

Nevada Bar No. 5939
1100 Bank of America Plaza
50 West Liberty Street
Reno. Nevada 89501

yr .

Attorneys for U1-Central Nevada

Future master plans will look at investments in backbone facilities." L
LIONEL SAWYER

a COLLINS
ATTORNEYS AT ow

WM BANK DF AMERICA PL4llx
300 scum FOURTH ST 2

NEVADA 89101
(797) Jawaau



Central Nevada has already filled Customer Service

ration and Maintenance "Laborers" positions have been

positions. With respect to item 15, the Vice President of

led as the "Chief Operating Officer." Finally, with respect

ems that it has frequently met with members of the Nye

ll as members of the Nye County Planning Department

s to meet with Nye County representatives as needed, but

y scheduled every month

Central Nevada respectfully requests that the Commission

vestigatory docket

LIONEL SAWYER & COLLINS

ICATE OF SERVICE

;ployee of Lionei Sawyer & Collins, and not a party

n, and that on May 26, 2006, I served a true and

)MOTJON To CLQSE INVESTIGATION by

with postage prepaid to

By
hewn M. Elicegui

Nevada Bar No. 5939
1100 Bank of America Plaza
50 West Liberty Street
Reno. Nevada 89501 Diana L. Wheeler

Attorneys for U1-Central Nevada

Ms will look at investments in backbone facilities." Id



By:

.PUBLIC UTILITIES COMMISSION OF NEVADA
REGULATORY OPERATIONS STAFF

w

4

1 Based on the foregoing, Start" recommends that the Commission grant this Motion and close

2 this docket. ,

3 RESPECTFULLY SUBMITTED this 14"' day of August, 2006.
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David Noble, Assistant Staff Counsel
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PROOF OF SERVICE

I hereby certify that I have this day served die foregoing document upon all parties of record

in this proceeding by electronic mail to the recipient's current electronic mail address and mailing a

copy thereof, properly addressed to

Shawn M. Elicegui, Esq
William J. McKean, Esq
Lionel Sawyer & Collins
50 West Liberty Street, Ste. 1100
Reno. NV 89501
selicelluifzillionelsawvencom
wmckean@1ionelsawver.com
I.a_crossett@utilitiesinc-usa.com

DATED at Carson City, Nevada,.9n'tl%' 14*" day of August, 2006

An employee of the Public Utilities

Commission of da



BEFORE THE PUBLIC UTILITIES COMMISSION OF NEVADA

Investigation into the practices and procedures of )
Utilities, Inc. of Central Nevada regarding its water )
and sewer operations

Docket No. 06-02001

At a general session of the Public
Utilities Commission of Nevada
held at its of5ces on September 13

PRESENT : Chairman Donald L. Soderberg
Commissioner Jo Ann P. Kelly
Commissioner Rebecca D. Wagner
Acting Commission Secretary Mandi Galli

ORDER GRANTING MOTION TO CLOSE THE INVESTIGATION

PROCEDURAL HISTORY

On February 1, 2006, the Public Utilities Commission of Nevada ("Commission")

voted to open Docket No. 06-02001, an investigation into the practices and procedures of

Utilities, Inc. of Central Nevada ("UICN") regarding its water and sewer operations. This

docket was opened as a result of a Petition filed by the Regulatory Operations Staff of the

Commission ("Staff") in Docket No. 05-12029. Staffs petition contended that UlCN's

practices and procedures were incompatible with a certified utility company's obligation to

provide reasonably adequate service and facilities in its service territory. Staff cited major

concerns, such as UICN's planning for customer growth, service territory size and

characters sties, resource planning, service commitments, adequacy of personnel and local

management, and customer relations

2. This matter is being conducted by the Commission pursuant to die Nevada Revised

Statutes ("NRS") and the Nevada Administrative Code ("NAC"), Chapters 703 and 704

including but not limited to NRS 704.120

3. The Commission issued a public notice of this matter in accordance with state law

and the Commission's Rules of Practice and Procedure

1.
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4.  S ta f f  i s  par t i c ipat ing in  th i s  proceeding as a  mat ter  o f  r i ght .

5 .  On March  1 ,  2006,  a  Pet i t i on  f o r  Leave t o  I n t e rvene was f i l ed  by  U ICN,  and  a

Pet i t i on  for  Leave to  Par t i c i pate  as a  Commenter  was f i l ed  by PV Land Investments ,  LLC.

6.  On March 2 ,  2006,  a  du ly  not i ced prehear ing conference was he ld  i n  t h i s  mat ter .

7 .  A t  t he prehear ing conference,  t he Pres id ing Of f i cer  grantee the Pet i t i on for  Leave

to In tervene of  UICN and the Pet i t i on for  Leave to  Part i c ipate as a Cormnenter o f  PV Land

Investments ,  LLC .

8 .  On March 9,  2006,  the Pres id ing Of f i cer  i ssued a Procedura l  Order set t i ng dates for

f i l i ng test imony and for  ho ld ing a hear ing.  The hear ing date was set  for  August  30,  2006.

9 .  On  Augus t  2 ,  2006 ,  S t a f f  f i l ed  a  M ot i on  t o  C l ose  t he  I nves t i ga t i on  ( "M ot i on" ) .

Staf f  states that  i t  had requested the invest igatory docket  in order to review the pract ices and

procedures of  UICN regard ing i t s  water and sewer operat ions.  Staf f '  s  concerns were (1)

p lanning for  customer growth,  (2)  serv ice area s ize,  (3)  resource p lanning,  (4)  w i l l -serve

commi tments,  (5)  personnel ,  and (6)  customer (publ i c)  re la t ions.

10.  Staf f  states that  UICN met  wi th Staf f  on several  occasions to address the above

concerns,  and Staf f  requests the docket  be closed because those concerns have been addressed

to the point  that  the invest igat ion is no longer necessary.

1 l .  The changes and promises made by UICN inc lude:

Track ing o f  new customers '  impact  on  i n f ras t ruc ture ,

Too ls  f o r  moni to r i ng  remain ing sys tem capac i t i es '  imp lementa t i on  by
December 31 ,  2006,

Commission approval of master plan projects,

d . Reevaluat ion of  master p lan by June 30,  2007;

Future master  p lans w i l l  rev iew investment  i n  backbone fac i l i t i es ;

Creat ion of  internal  5-year p lan to t rack capi ta l  investments needed for
growdu,
Update  t o  Commiss ion on progress o f w at e r r i gh t s  s tudy by  March 1 ,  2007
(quarter ly updates thereaf ter);

b .

a .

f.

c.

e.

g .

II
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h. Support for approval of domestic well credit program by Division of
Water Resources,

i . Research continued use of reclaimed water in the community,

j- Update the Commission as to accounting system progress by March 1,
2007 as it relates to improved meter reading and data management
(qilaxterly updates thereafter),

k . Implementation of plan to identify excessive water use by June 30, 2007;

Regional Vice-President, Regional Compliance and Safety Manager,
Regional Business Manager, Regional Project Manager, and Regions
Executive Assistant positions have been created and filled since January 1,
2006;

in. Customer Service Representatives, Operation and Maintenance Laborers,
and Construction Inspectors' positions have been created and are yet to be
filled;

Regional
authon'ty,
approval ,

Vice-President has more discretionary decision-making
thus eliminating the need for inefficient prior corporate

Corporate approval that is necessary for certain issues is now placed on a
fast track through due Regional Vice-President and Vice-President of
Operations,

p . Customer service has been reorganized under the Regional Vice-President
and is providing increased access and accountability,

q. UICN and Nye County Planning Commission meet on a mondlly basis to
work on issues as they develop,

The Regional Vice President has met with numerous developers and
continues to support dieir developments, and

s. New standard operating procedures have been implemented to streainnline
the entire application process for new water and wastewater service for
both developers and individuals.

12. On August 6, 2007, UICN filed a Reply to Staffs Motion to Close Investigation

("Reply'.'). In its Reply, UICN clarifies and desires to amend some of the changes and its

promises as delineated in Staffs Motion:

1  .

11.

o.

r.

r
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UICN states that relative to item c, it intends to keep Staff apprised of its
capital planning process and intends to request Commission approval of
master plan projects where the Commission's approval results in such
projects being "deemed to be a prudent investment." Should Commission
approval not have such an effect, no incentive exists for UICN to seek
Commission approval...ot?~a master plan or master plan prob acts

UICN states that relative to item e, the acquisition and construction of
backbone facilities that would not be deemed prudent investments by the
Commission cause UICN's reluctance to assume 'the risk attendant to the
construction of facilities not necessary to serve existing customers

UICN states that relative to items 1. m. and o. it has filled its Customer
Service Representative positions, and its Operation and Maintenance
Laborers" positions have been reclassified as Operation Technician

positions. The Vice-President of Operations' position has been
reclassified as the Chief Operating Officer

UICN confirms that relative to item q, it has frequently met with the Nye
County Planning Commission and the Nye County Planning Department
and wil l  continue to meet with them as needed, but not necessari ly
monthly

13. On August 14, 2006, Staff filed a Reply to Utilities, Inc. of Central Nevada's

Response to Motion to Close Investigation. Staff states that clarifications UICN made in its

Reply do not necessitate denial of the Motion. UICN has undertaken many steps to address

the problems that instigated this investigation, not die least of which was lack of long range

planning for customer growth in its certificated service territory. Staff expects UICN ro meet

with Nye County representatives as needed and to continue the ongoing dialogue it has

fostered with these representatives in order that the utility is properly informed about proposed

development and growth in its service area

14. On August 29, 2006, Procedural Order No. 2 ("Order") was issued providing a

schedule for filing comments and/or exceptions and answers to the comments and/or

exceptions to a proposed draft order which was attached to the Order

15. On August 30, 2006, Staff filed Comments in which it supported the proposed

order as written
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16. On September 8, 2006, UICN filed Comments supporting the proposed order as

women

COMMISSION DISCUSSION AND FINDINGS

17. Staff indicated that the concerns off raised when it requested that an investigatory

docket be opened have been addressed to the point that it no longer believes that it is

necessary to continue with this investigation. UICN supported Staff's position but provided

comments regarding resource planning related issues to Staff's list of "changes and pledges

which were included in its motion to close the docket. Staff indicated that it still believes the

investigatory Docket should be closed given UICN's comments in its response to its Motion

18. The concerns which intidated this investigation have been addressed except for the

Resource Planning issue. The Commission notes that resource planning regulations do not

exist for water and sewer companies. Accordingly, the concerns raised by UICN can not be

prescriptively remedied. However, the Commission has recently submitted a Bill Draft

Request to add a new section to the Statutes that would authorize resource planning for water

or sewer companies with annual revenues in excess of one million dollars. Until such

regulations exist, the Commission must address requests by water utilities on a case by case

basis and take appropriate measures to ensure just and reasonable rates.

19. The Commission believes that UICN has addressed the concerns raised by Staff

where possible. Therefore, the Commission accepts Staffs recommendation dirt Mis docket

should be closed.

20. The Commission Ends that it is in the public interest to close Docket No. 06-

02001.

THEREFORE, it is ORDERED that:

1. The Motion to Close the Investigation filed by Regulatory Operations Staff of due

Commission is GRANTED.

2. The Commission Secretary is authorized to close Docket No. 06-02001.

r

4.

I
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3. The Commission retains jurisdiction for the purpose of correcting any errors that

may have occurred 'm the drafting or issuance of this Order

Page 6

By the Co

DONAL ERBERG. Chairman

JOANNP LY. Commissioner

41 1
REBECCA D. WAGNER. Comm1s§1oner

Attest Cm5 M _ m;//>2w»
CRYSTAL JACKSON, Commission Secretary

Dated: Carson City, Nevada
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(SEAL)
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January 29, 2008

COMMlSS(ONERS
LORINZO L. JOYNER

JAMES Y.KERR ll
HOWARDN. LEE

WILLIAM T. CULPEPPER, m

Kimberley Hawkins
Arizona Corporation Commission, Utilities Division
1200 West Washington Street
Phoenix. Arizona 85007

Dear Ms. Hawkins

Thank you for your email inquiry on December 20, 2007, on behalf of Blessing Chukwu
concerning our experience with Utilities, lnc.in No.rth Carolina

Utilities, Inc., through its wholly~owned subsidiaries, currently serves approximately
40.000 water customers and 29.000 wastewater customers in North Carolina. It is our
second largest provider of water service and our largest wastewater provider

The North Carolina Utilities Commission currently regulates the following subsidiaries of
utilities. Inc

s

Elk River Utilities, Inc. (Docket No. W-1058)
Carolina Water Service, Inc. of North Carolina (Docket No. W-354)
CWS Systems, Inc. (Docket No. W-778)
Carolina Trace Utilities, Inc. (Docket No. W-1013)
Transylvania Utilities, Inc. (Docket No.W-1012)
North Topsail Utilities, Inc. (Docket No. W-1143)
Carolina Pines Utility, Inc. (Docket No.W-1151)
Bradfield Farms Water Company (Docket No. W-1044)
Nero Utility Services, Inc. (Docket No. W-1152)

You may review our orders and other public documents related to the aforementioned
Utilities, lnc.'s subsidiaries at our website (www.ncuc.net) by utilizing our "Docket
Search" feature located in the "Docket Information" section

The most recent general rate case proceeding by the largest North Carolina subsidiary
of Utilities, Inc. was the application by Carolina Water Service, Inc. of North Carolina

430 North Salisbury Street • Raleigh, North Carolina 27803
(919)733-4249

Facsimile Not 1919)733-7300
www.ricuc.net

Telephone No:
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Ms. Kimberley Hawkins
Page 2 of 2
January 29, 2008

(Docket No. W-354, Sub 297), The Commission iSsued its final Order related to that
proceeding on July 5, 2007. You may review the details of that proceeding at our
website

I hope you find these references to the specific docket numbers.helpful as you examine
your state's opportunities with Utilities, Inc. If I can .be of further assistance, please fee!
free to contact me

Sincerely

M llnlL12-6wv»'1_)

Freda Hilburn
Senior Financial Analyst



Carroll R. Leach
519 Dotsi Drive
Brevard, NC 28712
December let, 2007

North Carolina Utilities Commission
Attn: Ms.Renee Vance
430 N. Salisbury Street
Raleigh, NC 27603

1 5

F[LED
£¥C042007

Ref: Docket No. W-1012, Sub 9
Carroll R. Leach vs. Transylvania Utilities Company Inc.

As 9fnc, ¢vwf=w¢s¢'§"'mg§%

(1)-In my formal complaint against TUI dated Aug 13"', 2007, I stated that there are

occasional water pressure surges, usually following TUI doing work on the water line,

which are so strong that these surges will rupture the main line leading into

my house. I went on in the same paragraph to indicate three different times when I had

experienced these water line raptures. The dates indicated were Dec-2006, April-2007

and August 2004. TUTs legal counsel Mr. Ayers, stated 'm Respondents Reply to my

complaint- Reference their paragraph # 7- " TUI has reviewed its operation records and

determined that no pressure surges occurred during the time periods that Mr. Leach

contends he experienced service line raptures. TUI also has determined that service in the

areawas not o/7Iine during the periods whenMr. Leach complains of pressure surges."

Now MI. Ayers, in response to my request for additional information, states in their

paragraph labeled- RESPONSE TO PARAGRAPH 11 - As. TUI repaired a service line leak

near Mr. Leach's house onAug 22n 2004that required it to shut off the water

(914)
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to Mr. Leach's house for approximately 1.5 hours ".

Question: Why did TUTs legal counsel first deny that service had been shut 08 only to

I
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later acknowledge t&1a1 it had in fact been shut et '? I am inclined to believe that whoever

is providing Mr. Ayers with information concerning TUTs water system is being

evasive in answering certain questions when it is believed Thai the answer might support

my contention regarding pressure surges;
*i

(II)- In paragraph labeled- RESPONSE TO PARAGR.APH II - Mr. Ayers, states that

"TUI has no record of leaks or repairs made on the service line at Mr. Leach's house in

August 2004

In my request for additional information, I stated that "I was told by the plumber who

repaired my leak that there was do a leak on TUTs side of the meter. I told Mr. David

Madlin about this problem. About amonth later I called TUI to tell them that the leak on

their side of the meter had still not been repaired. It was taken care of shortly after this

ca11". I agree that there were no line repairs made by TUI during the month of August.

The repairs were not made until either September or October of 2004.

Question: my original question remains unanswered, what other than a pressure

surge could possibly have caused the line to rupture on both sides of the meter at the

same time?

It is again my opinion that someone has been less tlharx forthright in providing Mr. Ayers

with the answer to this questioner. I had indicated that the leak in their line was first

reported to TUI in August and that no repair was made until approximately a month later;

therefore, it couldn't have been repaired in August. Mr. Ayers should have explored

whether or not any repairs were made in either September or October.

r
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(3) - I have not heard Mr. Ayers answer to the incident I described occurring on

November 151. as the Respondent bas until December 5m in which to answer.
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PENNSYLVANIA
PUBLIC UTILITY co1v1m1ss1on

Harrisburg, PA 17105~3265

Public Meeting held September 28, 2006
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COIDII]iSSiOI1€IIS Present: w

8

.Wendell F. Holland, Chairman
James H. Cowley, Vice Chairman
Bill Shane
Kim Pizzingrilli
Terrance J. Fitzpatrick

EXTRA GDPY
FGLDER

Application of Penn Estates Utilities, Inc.,
Utilities, Inc. of Pennsylvania and
Utilities, Inc. -- Westgate for Approval of Stock
Transfer Leading to a Change in Control of their
Parent Corporation, Utilities, Inc.

A-210072F0003
A-210063F0003
A-230013F0004
A4210093F0002

OPINION AND ORDER 4"
BY THE coMm1ss1on=

Before the Commission for consideration and disposition is the record

developed in this proceeding following the reconsideration and remand directed by the

Commission in the Opinion and Order entered March 31 , 2006, at these dockets.

r
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History of the Proceedingl
1

I
\

f
L
I.

On August 17, 2005, the Joint Application of Penn Estates Utilities, Inc.

(PEUI), Utilities, Inc. of Pennsylvania (UTP) and Utilities, Inc..-. Westgate (UIW)

(collectively, Applicants) was filed with the"CoInmission requestinft approval of the

transfer of stock of the parent corporation. The Applicants are subsidiaries of Utilities,

Inc., which is a wholly owned subsidiary of Nuon Global Solutions USA, Inc. (NGSU).

As proposed, the acquisition was structured so that Hydro Star, L.L.C. (Hydro Star)

acquired 100% of the stock of NGSU from Nuon Global Solutions USA, (BV) (NGSU

BV). As a result of a 2001 transaction, Utilities, Inc. became a wholly owned subsidiary

of NGSU, which is a wholly owned subsidiary of NGSU BV, which is a wholly owned

subsidiary of N.V. Nuon. NGSU and NGSU BV have no business or operations other

Dian their ownership of Utilities, Inc. The transaction for which approval was sought

involved a shareholder substitution between NGSU BV and Hydro Star. The resulting

structure is that Utilities, Inc. and the Applicants are indirect wholly owned subsidiades

of Hydro Star.

l
?

I

On October 3, 2005, the Office of Consumer Advocate (OCA) tiled a

Protest to the Joint Application. Among the reasons for the OCA protest were allegations

regarding the quality of serveice widiin the UIW service territory. On January 23, 2006,

the Applicants and the OCA filed a Joint Petition for Approval of Proposed Settlement

(Proposed Settlement). The Proposed=Sett1ement conta'med several conditions designed

to alleviate service problems in the UIW service territory. (See,I.D. at 4-5). By Initial

Decision dated January 3 l, 2006, Administrative Law Judge Jones found that the

Proposed Settlement was in the public interest and recommended approval of the Joint

The history of this proceeding is summarized from the Initial Decision of
.Administrative Law Judge Angela Jones. The complete history may be found at pages 1
through 3of that Initial Decision.
632419
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Application. (Id. at 7-8). On February 28, 2006, Administrative Law Judge Jones' Initial

Decision became final by operation of law

On March31, 2006, the Commission entered an Opinion and Order at these

dockets which determined that this proceeding should be reconsidered (March 31 Order)

The Commission expressed concern regarding the public .interest findings relating to aNs

transaction due to the status of the acquiring party as an equity investor. (March 31 Order

at 1). Because of that concern, the Commission reopened the record for the receipt of

additional information and directed the Office of Trial Staff (OTS) to intervene. The

Commission directed the Parties to address ten specific issues

(1)
(2)
(3)
(49=

(5)
(6)

U)
(8)
(9)
(10)

The capital to be allocated to ongoing operating and maintenance expenses

Corporate governance/Sarbanes Oxley compliance

The expected term of ownership

The buyer's experience as an owner and operator of water and wastewater

utilities

The community presence of the buyer

The complex nature and objectives of die various affiliated relationships

involved

The fees paid to and service performed by affiliates

The use of leverage to eliminate or maximize income tax liabilities

The transparency on corporate structure issues, and

Entity creditworthiness

(March 31 Order at 2)

We note dirt although we decided to reconsider our prior approval of this matter
our March 31 Order expressly provided that "the status quo approval of the application
remains in effect..." (March 31 Order at 2)
632419
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A prehearing conference was held before Administrative Law Judge Jones

on May 8, 2006. The Applicants, OTS and OCA, appeared. A further hearing was held

on May 22, 2006, where it was determined that the OTS would present written Direct

Testimony on .Tune 16, 2006, and the Applicants, if they chose, would present Responsive

Testimony online 23, 2006. The OCA indicated dirt it would not present any testimony

in this portion of the case. The Direct Testimony and OTS Exhibit No. l of the OTS were

submitted on June 14, 2006. Responsive Testimony by the Applicants was submitted on

July .10, 2006. On August 4, 2006, the Parties filed a Point Stipulation of Testimony and

Exhibits and requested that the OTS' Direct Testimony and OTS Exhibit l, and the

Applicants' Responsive Testimony be admitted into the record. On August 14, 2006, the

OTS and the Applicants tiled a Joint Motion to Close the Record, indicating that there

was no need for cross~examination or additional evidentiary hearings. The OCA agreed

with the Motion.

i
:
;1
r

The record in the remanded preceding is now before the Commission for

disposition.

Discussion

:
I
I

. As set forth above, wedirected theParties to address ten specific issues.

The OTS propounded two rounds of discovery which sought responses horn the

Applicants to each of the ten issues. The Applicants' responses are set forth in OTS

Exhibit 1. In addition, the OTS' Direct Testimony summarizes the Applicants' responses

and concludes that there is sufficient evidence on the record for this Commission to reach

a determination on each of the issues. The Applicants' Responsive Testimony indicates

agreement with the OTS' Direct Testimony and provides additional information regarding

632419 4
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the public interest standard by which the transaction is to be reviewed. We will address

each of the issues in turn.

The Capital to be Allocated to Ongoing Operating and Maintenance Expenses

V u

OTS Exhibit l provides information regarding amounts of operating and

maintenance(O&M`) expenses for the years 2002-2004 and the average for the three

years. The Applicants stated that died anticipated,that the O&M expenses would continue

to increase over time, however, they did not anticipate filing a base rate case in die

irnrnediate future other than to satisfy the conditions of the Proposed Settlement relating

to UIW service upgrades. (OTS Exh. l at 1, Applicants' Responsive Testimony at 3).

The testimony and information provided in response to this issue does not

suggest a need for any additional conditions on the underlying transaction. Important

factors inthis determination are the anticipated length of time of commitment as well as

the commitment to retain current operational management of the operating companies .

Those issues are addressed below.

Corporate Governance/Sarbanes Oxley Compliance

Based upon OTS Exhibit 1 and the OTS' Direct Testimony, it appears that

most of the entities involved in this transaction arena subj ect.to Sarbanes.-Oxley

requirements. (OTS Direct Testimony at 6, OTS Exh. 1 at 2, 26). However, to the extent

that Sarbanes-Oxley is applicable to American International Group, Inc., of which Hydro

Star is a part, American International Group, Inc., is in compliance. (Id.). The Applicants

do not disagree with OTS on this issue but state that whether Sarbanes-Oxley

certiticadons extend to Hydro Star is not settled

Ur
t o

4w..
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The evidence gathered on this issue does not indicate that any additional

conditions are necessary for the transaction. As noted, most of the entities involved are

not subj et to Sarbanes-Oxley requirements. In addition, we reiterate that several

statements in the remanded proceeding serve tO assure dies Commission and the operating

companies' customers Mat management teams will not change, nor will the corporate

approaches of Me operating companies be affected. The transaction is intended to be

transparent to Pennsylvania customers. (Applicants' Responsive Testimony at 7). Thus

the additional evidence on corporate governance and Sarbanes-Oxley compliance

indicates that no additional conditions are necessary in this regard

The Expected Term of Dwnership

The Applicants provided information that Hydro Star's expectation is for a

return of principal over a reasonable period of time with return on investment

commensurate With the regulated rate of return. (OTS Exp. 1 at 3, OTS Direct Testimony

at 7). Hydro Star's investment approach seeks stability, stable cash flowand good

downside protection. Economic or regulatory factors may lengthen or shorten the

expected investmenthorizon, but there is no indication that Hydro Star is investing for a

quick Mt." In this regard, Hydro Star employs a relatively conservative approach. (Id.)

This issuedoes not suggest the need for any additional Conditions on the

transaction. We specifically note die Applicants' commitments to the improvement of

service quality in the UIW service temltory as further corroboration of the expected

ownership term. (See, I. D. at.4-5)

632419



The Buyer's Experience as an Owner and an Operator of Water and Wastewater

Utilities

Again, the Applicants stress that there will be no change in the operations

management of the Applicants, and current management teams will remain in place after

the transaction is closed. Nor will the transaction result in any direct ownership or control

over the Applicants. (Applicants' Responsive Testimony at 7). HoWever, the Applicants

do provide information relating to water and waste water experience of the buyer in this

transaction. AIG Highstar Capital II, L.P.' and Hydro Star specifically have substantial

experience with regulated entities, including water and wastewater utilities. In particular

Highstar Managing Director John Stokes has "extensive experience in the water business

over seven years. He was President and CEO of a business that owned 22 regulated water

and wastewater utilities, in addition to providing engineering, construction, operations

and related services to municipal utilities across much of the U.S. and Canada." (OTS

Exp. l at.4, Applicants' Responsive Testimony at 8-9)

Given the evidence that there is intended to be no change 'm the operational

management or control of die Applicants, together with the information relating to the

experience of senior personnel in the Buyer's investor structure, no additional conditions

on the transaction are necessary regarding this issue

The- Community Pressnee of the Buyer

The Buyer has no community presence with regard to the jurisdictional

operating companies involved. As structured, the transaction is not expected to change

that. However, "it is Hydro Star's intent to encourage and aid Utilities, Inc. and the

Highstar Capital II, L.P. is an investor in Hydro Star
632419



uris fictional utilities to continue their efforts and practices wide regard to utility

outreach, especially the Customer Advisory Boards." (OTS Direct Testimony at 9)

At this point in time, particularly in view of die Applicants' establishment

of Customer Advisory Boards as set forth the Proposed Settlement, there does not

appear to be any need to impose additional conditions on this transaction

The Complex Nature and Objectives of the Various Affiliated Relationships

Involved

Hdyro Star is a newly created entity, created for the sole
purpose of purchasing NGSU stock from NGSU BV. AIG
Highstar Capital II, L.P. (Highstar) and its affiliates are
investors in Hydro Star. I-Iighstar's affiliates include AIG
Highstar Capital II.Prism Fund, L.P. and AIG I-Iighstar
Capital II Overseas Investors Fund, LP., which were created
for the purpose of providing investment vehicles for certain
groups of Limited Partners. Highstar is a fund sponsored by
AIG Global Investment Group (AIGGIG). A turd's sponsor
is the entity that typicallystands behind the general partller's
obligations with respect to the fund and is required to commit
a certain percentage of capital to the fund. In the case of
AIGGIG and Highstar, AIGGIG stands behind the obligations
of Highstar. The Applicants have indicated dirt AIGGIG
through its affiliates, has an obligation to commit no less than
10% of the aggregate capital to Highstar. AIGGIG is an
indirect subsidiary of American International Group (AIG)
Neither AIG nor AIGGIG will have any direct control over UI
or the operating companies. In addition, neither AIG nor
AIGGIG 'will own a majority of the limited partnership's
interests in Highstar

The foregoing sets forth the corporate/partnership relationships in this

transaction and is taken verbatim from die OTS Direct Testimony at 10-11. As we set

632419



forth in our discussion of Issue 3' relaMg to the anticipated term of ownership, the

Buyer's objective is a conservative investment with returns commensurate Will the

regulated rate of returN and a return of principal stated over a reasonable horizon. Again

the record on this issue does not suggest that any additional conditions need to be placed

on the transaction

The Fees Paid to and Service Performed by Affiliates

In response to this issue, the Applicants state that every affiliate transaction

is governed by affiliated interest agreements approved by the Commission. Specifically

each of the operating companies has enteredyinto an approved agreement with Water

Service Corp. (WSC). WSC is an affiliate of Utilities, Inc. WSC provides executive

engineering, operational, accounting, legal, billing, regulatory, and customer relations

services to all of Utilities, Inc.'s subsidiaries. The operating subsidiaries pay Wscthe

cost of those services without markup. Theactual dollar amounts are set forth in the

ApplicaNts' Annual Reports on tile wide the Commission. There is no intent to change

this structure after the .transaction closes. (OTS Direct Testimony at 12)

Given the representation that the current operations will not be altered post

transaction, and the affiliated interest agreements have been approved by die

Commission, we see no need for additional conditions relating to this issue

The Use of Leverage to Eliminate or Maximize Income Tax Liabilities

Again, the Applicants stress that the transaction is intended to be

transparent to the customers of the Applicants. The transaction will have no tax

632419
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consequences to the ratepayers in Pennsylvania. The Applicants will continue to use the

jurisdictional statutory tax rate for ratemaking purposes. (OTS Direct Testimony at 13).

E
E
I

There is no indication that any additional conditions need to be placed on

the transaction regarding this issue. In any event, to the extent this particular issue

becomes relevant, it will be managed in a raternaldng context. *

E
I¥
E.
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8
p
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The Transparency on Corporate StruCture Issues

Initially, the Applicants indicated that they were unclear as to what was

required in response to this issue. Further inquiry by the. OTS elicited the response that

AIG was die subject of significant investigations regarding certain corporate practices and

had reached settlements resulting in the payrrient of more than one billion dollars in

restitution and penalties as well as mandated reforms of various accounting practices.

(OTS Exp. I at 91-131).

l

f
8

l
t
f

Ourconcern related more to the particular operating companies withiN our

jurisdiction and the immediate parent. However, the information supplied 'm response to

Issue Nos. 2, 3, 4 and 6 are responsive and indicate that no additional conditions need to

be placed upon the transaction. We add that while AIG's history is of great concern, we

note the Applicants' assurances that the current operating structure and management

teams .wi.1l.remain. Also, we note the Applicants' assuraucesthat the transaction is-

intended to be transparent to Pennsylvania.

:

I
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Entity Creditworthiness

In response to this issue, the Applicants provided information showing the

Moody's Standard & Poor's and Fitch's long-term debt and Financial strength rating for

AIG. Based upon the ratings as set forthfih AIG's 2005 Annual Report, it appears that

creditworthiness is not an issue

Conclusion

The foregoing discussion indicates that there is no need for additional

conditions to be placed upon this transaction as a result of the record developed on

remand. Accordingly, we will adoptthe Initial Decision Of Administrative Angela Jones

in aNs matters However, we must indicate our concerns regarding the operations of the

Applicantsyplarticularly that of UIW, which were replete with violations of water

potability standards and inadequate of service. These problems were not corrected until

the Applicants were confronted by the OCA in the context of this proceeding

The record before us contains emphatic representations that the transaction

is in the public interest, in part, because the acquiring entity will provide UIP, PEUI and

UIW with enhanced acquisition to capital and financial resources backed by the Buyer

(See,LD. at 6, Applicants' Responsive Testimony at 8). The Applicants state: "These

financial resources will only enhance the ability of die operating subsidiaries in

Pennsylvania to grow and to continue to meet their service obligations." (Id.). Based on

these representations in the record, it appears that the Applicants' Pennsylvania

operations will not deteriorate. We certainly expect that there will not be any repetition of

the UIW experience both as to severity and the time required to rectify the problem

632419



Based upon the foregoing discussion, we will adopt the Initial Decision of

Administrative Law Judge Angela T. Joneswliich approved the Proposed Settlement and

the underlying transaction as it is in die public interest; THEREFORE,

Although we are approving the transaction as conditioned by the Proposed Settlement

we will continue to monitor the Applicants' jurisdictional service quality.

I

g

I

i.

l
Q.

9 EITIS ORDERED: i
1

. 1. That the Initial Decision of Angela T. Jones dated January 31 , 2006

at these dockets is adopted as the Commission's action in this matter.

2. That the terms and conditions contained in the Joint Petition for

Approval of Proposed Settlement submitted by Penn Estates Utilities, Inc., Utilities, Inc.

of Pennsylvania, Utilities, Inc.... Westgate and the Office of Consumer Advocate tiled on

January 23, 2006 at diesel dockets are approved.

That the Protest of the Office of Consumer Advocate at dlese

dockets is deemed withdrawn.

4. That the Joint Application of Penn Estates, Inc., Utilities, Inc. of

Pennsylvania and Utilities, Inc. »- Westgate for Approval of Stock Transfer Leading to a

Change in Control fUtilities, Inc. is approved as set forth in our Order at these dockets

entered February 28, 2006.

4 We also note that the matter of Horvath, et al. v. Utilities, Inc.

C-20055305; has become final and enforceable.
632419 12
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5. That the Colnmission's Bureau of Fixed Utility Services shall

monitor compliancewith the conditions of the Joint Proposal for Settlement referenced in

Ordering Paragraph No. 2 and shall report to the Commission upon completion of those

conditions .

E
i

4
E
E
f;
T.
1

;

i

u

6. Upon the filing of the Bureau of Fixed Utility Services' report

referenced in Ordering Paragraph No. 5, this proceeding shall be marked closed.

i

i

T

E
i
i

i
3.
sQ

s
E1.

9:
8
i

l

BY THE COMMISSION,

4

[
i

James J. McNulty
Secretary

(SEAL)

QRDERADQPTED-. September 28, 2006
_ .

ORD ER ENTERED : DCT D 2 21305

!

!
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PENNSYLVANIA PU8L1C UTILITY COMMISSIQN
HARR1S]3URG_~}>ENNSYLVAN1A 17105

DGCUMENT
FOLDER

Application of Penn Estates Utilities
Inc., Utilities, Inc. Of Pennsylvania
and Utilities, Inc. 'T Westgate for
Approval of Stock Transfer Leading to
a Change in Control of their Parent
Corporation, Utilities, Inc

Public Meeting March 16, 2006
Mar-20064:-0006
Docket Nos.: A42 l 0072F0003

A-23@063F0003
A-230013F0004
A-210093F0002

STATEMENT OF CHAIRMAN WENDELL F. HOLLAND

° *°'"'lator,.I am concerned about whether this transaction is in the public interest

Having the benefit of over 25 years of diverse experience in the water industry,l am troubled

over what appears to be a recent trend in the regulated water industry, that is, the entry of equity

investors into the industry. I am concerned that the only purpose of these kinds of transactions

may be to attempt to realize a quick profit by "flipping" the acquired company. I worry that

these equity investors may have little, if any, utility managerial experience, consequently, there

could be dire consequences for the quality of utility service for ratepayers in the short and long

Background

Procedural background

This is a stock transfer Hom Noon Global Solutions USA, Inc. to Hytho Star, LLC a

subsidiary of the corporate family of American International Group (AIG).' In an Initial Decision

In the instant case, Penn Estates Utilities, Inc. (PEUI), Utilities, Inc. of Pennsylvania (UIP) and Utilities

Luc.-Westgate (Westgate) are Pennsylvania utilities currentlyownedby Utilities, Inc. (UI), who is in turn owned by

Noon Global Solutions USA, Inc. (NGSU, Inc.), a subsidiary. ofNGSU BV. The common stock fUtilities, Inc

which is 100 percenteontrolled by NGSU BV, is being transferred to an unrelated entity, Hydro Star, LLC (Hydro

Star)..Hydro Star is a subsidiary of AIG Highstar Capital H, L.P. (Highstar H). Highstar ll is a member Of the AIG

Global Investment Group (AIGGIG), an affiliate of American International Group, Inc., (AIG), one bf the largest

insurance and investment firms in the world
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1dated January31,2006, Administrative Law Judge Angela T. Jones approved a Settlement

reached by the parties, namely the Office of Consumer Advocate aNd the applicautCoznpanies.

No Exceptions Were tiled a11d..the Decision became effective by operation Of law on February 28,

2006. .

i
4
1
i
I
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i
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Company Profile q

i
4

The operating jurisdiationaI water and wastewater utilities involved in this matter are

Penn Estates Utilities, Inc., Utilities Inc. of Pennsylvania and Utilities, Inc.-Westgate.

I
t

{

i

Penn Esrarerufilities, Inc. provides water and Wastewater services to

approximately 1,275 customers and 400.-"avai1abilit5t' service customers in its

authorized service territory 'm portions of Stroud arid Pocono Townships in

Monroe County;

Utilities Mc. of Pennsylvania provides wastewater service to approximately 941

customers and two elementary schools-in its authorized service territory in .

portions of West Bradford Township in-Chester Countyq and

Utilities, Inc-Westgate provides water service to approximately 670 residential

and comrnerciad customers in its authorized service territory near the City of .

Bethlehem.

AIG is a multinational insurance and financial services conglomerate operating in about

130 countries with a market cap of approximately $160 billion. The record in this proceeding

demonstrates that AIG has a complex organizational structure. This is typical f0r.equity

investors. -Ar the top is AIG, Inc,` under which is AIG Global InveStment group. I-Iighstar is a

member of the AIG Global Investment Group and is a limited partnership which, along with

other affiliates, buys and sells portfolio companies and manages equity ids.

According to recent press reports,

State and Federal authorizes announced on February9, 2006, a more than

$1.6 billion pact with American International Group, INC; over alleged

t

2.

2

s
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accounting improprieties.... In their lawsuit, the authorities alleged that the

company and former managers,"u1c1uding former AIG Chief Executive

Maurice R. "Hank" Greenberg, used improper accounting maneuvers to polish

the company's financial results in recent years

The report continues that

The [IB l .6 Billion] Settlement, split evenly between the SEC and New York

State Authorities, would be one of thelargest iN f1nance~industry regulatory

settlements with a single companying US history

The pact settles civil fraud charges tiled by New York Attorney General Eliot

Spitzer and the New York State insurance Department The SEC hasn't filed

charges against AIG,it is expected toile and settle allegations Of accounting

fraud with the company simultaneously

The huge payout is expected to include fines, restitution and business

practice changes.. AIG will pay $700 million in disgorgement and $100

million in penalties to the SEC...About $375 million will compensate AIG

policyholders who may have beeN injured because of alleged bid rigging for

some commercial insurance contracts in recent years

In sum, the corporate structure is complex and lacks transparency. Ir may not be in the

public interest to have these regulated utilities as a part of an organization structured if this

Discussion

It is appropriate to examinethis matte and there is considerable precedent questioning

the involvement of equity investors iN the utility industry. The experience in the electric utility

industry is instructive

Wall Street .Touznal Online, February 9, 2006

Wall Street Journal Online, February 9, 2006
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The Arizona Corporation Commission (ACC) rejected the proposed takeover of Tucson

EleOtdc Power Company by Sage Mountain LLC and the investment inn of Kohlberg Kravis

Roberts 85 Co., I.P. Morgan and Wachovia Capital Partners. In denying the proposal, the

Arizona Commission reasoned that oversight and corporate governance would have been

weakened substantially by the proposed holding structure, and the reorganized entity as a whole

lIg
8

would have bad greater debt.

| '

3
II
a

4

Similarly, wheN faced with comparable circumstances, the Oregon Public Utility

Commission rejected the proposed takeover of Portland General Electric (an Enron company) by

Texas Pacific Corporation, a group of private investors. The Commission held that the

transaction was not in the public interest because of excessive debt, short term ownership, non-

finalized transaction terms, and a lack of transparency.

Combined, these cases illustrate that even where domestic buyers are mainly US based

fids, therein an overriding concern that they are strict equity investors with limited utility

operating experience and a possible short term ownership horizon.

In light fall of the circumstances, reopening this matter is appropriate. I expect the

parties to the re-opened proceeding to examine the following issues:

9
n o

•

The extent of capital to be allocated to ongoing operating and maintenance expenses,

Fees paid to and services performed by affiliates;

Corporate governance/Sarbanes Oxley compliance,

The expected term of ownership,

The buyer's operating water and wastewater operations experience , »

The use of leverage tO eliminate or maximize income tax liabilities,

Extent of transparency on corporate structure issues,

Community presence;

The complex nature and objectives of affiliated relationships, and

Entity creditworthiness.

4

4

*f
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Examination of these issues will enable me to determine whether this transaction is 'm the

public interest.

,64,/~ 14/ w e
DATE

% <4
WENDE LF. HOLLAND, CHAIRMAN
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PENNSYLVANIA PUBLIC UTILITY COIVHVHSSION
HARRISBURG, PENNSYLVANIA 17105

DOCUMENT
FOLDER

Application of Penn Estates Utilities,
Inc., Utilities, Inc.. ofPelmnsylvania
and Utilities, Inc; - Westgate for
Approval of Stock Transfer LeadiNg to
a ChaNge in Control of their Parent
Corporation, Utilities, Izic.

Public Meeting March 16, 2006
.Mar-2006-C-0006

.Docket Nos.: A-210072F0003..
»A.230068qF0003
A~230013F0004
A~210093F0002
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MOTION OF CHAIRMAN WENDELL F. HOLLAND

By operation of law, the Initial Decision of Adminisuatrve Law Judge Angela.T. Jones,
'm the above captioned proceedingbecame a final action of the Commission on.February28,
2006. '  Upon further consideration, I believe this Commission under Section 703(g) of the Codes
should reconsider that actionpending iirNiher review of the merits of that Initial Decision.

As a regulator, I am concerned about whether this transaction is in the public interest.
Having the benefit of over 25 years of diverse experience in the water industry, I amtroubled
over what appears tO be a recent trend in the regulated water industry, that is, the eNtry of equity
buyers into the industry. Many issues come to mind that I believe warrant further scrutiny-for
example: ,

a

Capital allocated to ongoing operating and maintenance expenses;

Corporate governance/Sdrban Oxley compliance;

Tire expected term of ownership;

The buyers experience operating water and wastewater experience

CoMmunity presence; and

The complex nature and objectives of affiliated relationships.

To facilitate this exam lm.action, I believe it is appropriate that the Comndssion, in
accordance withSection 305(b)(1) of the Code,3 direct the Once ofTrid staffto intern e in
this matter; .

THEREFORE, I MOVE:

1 66 Pa. C.S. § 332 Gt)
.= 66 Pa. c.s. §7o3,g)
a 66 Pa. C.s. § 306(b)(1)

r
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1 ) That this case be reconsidered pending fu;rt&1er review of the merits,

2) That the Office of Trial Staff intervene in this matter,

3) That due process considerations be afforded to all parties who will be provided with
the opportunity to cormnent, and £

8
4) That the Office of Special Assistants prepare the appropriate Opinion and Order. ¢

s
I

4

law /4) 2004,
DATE

4441! 15 69M
WENDELL F. HOLLAND, CHAIRMAN
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PENNSYLVANIAPUBLIC UTILITY COMMISSION
HARRlSBURG,PENNSYLVANIA 17105

APPLICATION OF.PENN
ESTATES UTILITIES, INC.,
UTILITIES, INC. OF
PENNSYLVANIA NDUTILITIES,
INC.._ WESTGATE FOR
APPROVAL OF STOCK
TRANSFER LEADING To A
CHANGE IN CONTROL OF
THEIR PARENT
CORPORATION, UTILITlES, INC.

Public Meeting March 16, 2006
MAR;2006-C-0006
Docket Nos. A-210072F0003;
A.-120063FD003; A-230013F0004;

. A-210093FD002
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DISSENTING STATEMENT OF
COMMISSIONER TERRANCE J. FITZPATRICK

5
I
I

On its own Motion, the Commission today reconsiders its final Order of
February 28, 2006, granting the above-captioned ApplicatiOn. The rationale for this
action is concern over the intentions and the structure of the new corporate owners.

I agree with the Motion adopted by the Majority to the extent that, in an
appropriate case, we should fully explore the ramifications of "equity investor" control
of regulated public utilities. in my view, however, this is not an appropriate case to
explore these issues, because the Commission has already issued a.final Order
approving a Settlement Agreement between the Qffice of Consumer Advocate (OCA)
and the Applicants, and granting the Application. I note that the Settlement resolved
OCA's concerns regarding service quality and rates. The Majorityls action of
reopening this matter may disrupt the settled expectations of the parties, may deprive
them of the benefits of the Settlement, and appears to threaten a significant delay in
resolution of these. issues; .With regard to the last point, while the Motion establishes
a comment procedure, it appears to me that hearings may be required to resolve
factual issues in the analysis required by the Motion

On balance. I believe that the better course of action would be to address
issues regarding "equity investor' control on a prospective basis, rather than to
reopen this case to consider these issues. Accordingly, l respectfully dissent

DATE: March 16. 2006 '  /_¢»»¢~.- J .  F - , § ¢ , ; ¢; , 4
TERRANCE J. FITZPATRICK

COMMISSIONER
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PENNSYLVANIA PUBLIC UTILITY CGMMISSION
HARRISBURG, PENNSYLVANIA 17105-3265

~OCUMENT
FOLDER

Application of Penn Estates Utilities, Inc., .
Utilities, Inc. of Pennsylvania and Utilities, Inc. '- .
Westgate for Approval of Stock Transfer Leading
to a' Change in Control of their Parent
Corporation, Utilities, Inc.

PUBLIC MEETING
MARCH 16, 2006

MAR-.2006-C-0006 ..
Docket No, A-210072F0003

A-220063F0003.
s A-z30013F0004

A-210093F0002

DISSENTING STATEMENT OF
COMMISSIONER KIM PIZZINGRILLI

. I respectfully dissent from reopening this case. The Commission has strong
policy of favoring settlements, Consistent with that policy, Joint Petitioners in this case
engaged in negotiations to settle issues raised by the Office of Consumer Advocate, The
.ongoing discussions resulted in a Joint Settlement. The Office of Consumer Advocate
submits that the Settlement is in the public interest.. The Initial Decision of the
Administrative Law Judge became final by operation flaw 'on February 28, 2006.

It is the role of this Commission to ensure that strong corporate governance
structures rein place in any Pennsylvania utility company. lt.is also our responsibility
to ensure that terms of all Settlement Agreements. are ret and that utilities provide safe,
reliable and- reasonably priced utility service for PennsylVaniaconsumers. The
Settlement Agreement resolved the issues regarding service quality and rates raised by
the Office of Consumer Advocate. .

I fully support the concerns and issues raised regarding equity investors entcnng
the utility industry; Rather than reopening this particular case and delaying the benefits
of the Settlement, I would have preferred to open a generic proceeding to fully assess the
effect of equity owners in the utility industry. ..

-4
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Kimberley Hawkins

Carrie Muddy [Carsie.Mundy@state.tn.us]

Tuesday, January 22, 2008 10:11 AM

Kimberley Hawkins

Darlene Standiey

Subject Fwd: RE: Tennessee Water Service

Attachments: States Survey on Utilities, lnc.doc

Ms. Hawkins
I am responding to your E-Mail that was forwarded to me from Darlene Standley of our Utilities Division. I have
researched our files and have found no complaints filed with us against Tennessee Water Service in the last ft
years, is in good standing in Tennessee with our agency and is current with all required annual fees. I hope this
helps
Carsie Mundy
Chief-Consumer Services Division
Tennessee Regulatory Authority
800-342-8359 ext. 157

>>> "Kimberley Hawkins" <KHawkins@azcc.Gov> 1/18/2008 2:45 PM >>>
Thank you Ms. Standley and I did notice that you do regulated one of the
companies that is associated with Utilities, Inc. which is Tennessee
Water. I'm not sure if you got the original email that was sent out on
or around December 21. 2007, I went ahead and attached it to this email

Original Message
From: Darlene Standley lmailto:Darlene.Standley@state.tn.usl
Sent: Friday, January 18, 2008 11:55 AM
To: Kimberley Hawkins
Subject: RE

Ms. Hawkins

Attached is a listing of the gas, electric, water and wastewater
companies regulated by the TRA. This list can also be found on the
TRA's web page http://state.tn.us/tra/telecom.htm under list of
regulated utilities

Thanks

Darlene Standley, Utilities Division Chief Tennessee Regulatory
Authority 460 James Robertson Parkway Nashville, TN 37243-0505
darlene.standley@state.tn.us

>>> "Kimberley Hawkins" <KHawkins@azcc.qov> 1/18/2008 12:29 PM >>>
Ms. Standley do you have any association with the companies listed on



ATTACHMENT K

THE UTILITIES' RESPONSE TO BNC 2.12 AND
2.13 INCLUDING COPIES OF JUDGEMENTS:

Louisiana
Nevada
Indiana
Virginia
Illinois A-F
North Carolina
South Carolina A-I
Florida A-V
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RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY

TO ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS

DOCKET NOs. W-20380A-05-0490. SW-20379A-05-0489
February 8, 2008 (Response Supplemented March 21, 2008)

BNC 2.12 In March 2007, the Illinois Commerce Commission in Docket No. 06
0360, citied five (5) affiliates of Utilities, Inc., for failure to comply
with Commission Orders and with Commission Rules. Please provide
a history of Citations issued by regulatory agencies in other
jurisdictions against Utilities, Inc. and/or any of its respective
affiliates since the year 2000

Response: Utilities, Inc. is a holding company that owns the stock of approximately
90 operating utilities in 17 states. As such, to the best of my knowledge
and belief there have been no citations that have been issued by
regulatory agencies against Utilities, Inc. in connection with utility
compliance obligations. With respect to its utility operating company
affiliates, the requested information is set forth below for each of the
applicable states

Arizona

Georgia

Kentuekv

Louisiana . On August 11, 2004, the Louisiana Department of
Environmental Quality issued a Compliance Order to Louisiana Water
Service, Inc. following an inspection by the Department. A copy of the
Compliance Order is attached

On May 21, 2002, the Louisiana Department of Environmental Quality
issued a Compliance Order to Utilities, Inc. of Louisiana following an
inspection by the Department. A copy of the Compliance Order is
attached

Mississippi None

New Jersey None

Tennessee None

86232966



RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION .

STAFF'S SECOND SET OF DATA REQUESTS
DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489

February 8, 2008 (Response Supplemented March 21, 2008)

Nevada -  On October 25, 2000, the Public Utilities Commission of
Nevada ("Conmlission") issued an order in Docket No. 98-0-5008 relating
to an application by Spring Creek Utilities Company to withdraw from its
Capital Projects and Hydrant Fund. During the review of this application,
the Colnmission's Regulatory operations Staff identified three compliance
issues including a failure to obtain a permit to construct pursuant to the
Nevada Utility Environmental Protection Act ("UEPA") for construction
of a 500,000 gallon storage tank. Spring Creek Utilities Company entered
into a Stipulation wherein it agreed to pay a $5,000 fine that would be
suspended for three years and expunged if the utility obtained all
necessary construction permits and there were no further violations of the
UEPA. A copy of the order is attached.

On October 17, 2006, the Commission issued an order approving a
Settlement Agreement and Stipulation Agreement between the
Commission Staff and Spring Creek Utilities Company relating to a
Petition for an Order to Show Cause that alleged that Spring Creek
Utilities Company failed to provide reasonably continuous and adequate
service to its customers. A copy of the order is attached.

Marvland None

Pennsylvania None

Indiana - On August 24, 2004, as pM of an order involving the sale of
assets and approval of an acquisition adjustment, the Indiana Utility
Regulatory Commission ("Commission") found in Cause No. 41873 that
certain records of Indiana Water Services, Inc. ("IWSI") were being kept
out of state (in Northbrook, Illinois) contrary to the requirement that a
utility's books be kept in the state and not be removed except upon
conditions prescribed by the Commission. [WSIdid thisbecause one of its
Indiana affiliates, Twin Lakes Utilities, had already been given permission
bathe Commission to keep its books in Illinois. The Commission found
dirt notwithstanding its authorization for the affiliate to keep its books and
records out of state, IWSI should have asked for permission. The
Commission did not require IWSI to transfer the books and recordsback to
Indiana, but merely ordered that [WSIwould have to pay the costs of the
Commission and the Office of Utility Consumer Counselor related to any
necessary visits to Northbrook.

r
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RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION

STAFF'S SECOND SET OF DATA REQUESTS
DOCKET NOs. W-20380A-05-04901 sw-20379A-05-0489

February 8,2008 (Response SupplementedMarch 21, 2008)

Virginia On January 21, 2005 Massanutten Public Service Corporation
("MPSC") tiled an application with the Virginia State Corporation
Commission ("Commission") under the state's Affiliates Act requesting
approval of a water services agreement with Water Service Corporation
("WSC") (an affiliate ofMPSC) under which MPSC ahaWSC had already
been operating. At the time MPSC and WSC had entered into die
agreement, MPSC was exempt from the Affiliates Act because it did not
meet the financial threshold that would have required approval of the
agreement. On April 20, 2005, MPSC tiled a request to withdraw its
application because certain provisions of the agreement needed to be
revised. On April 21, 2005, the ComMission granted the application and
dismissed the case without prejudice. By order dated June 7, 2005, MPSC
was directed to file a new application with a Revised Agreement. MPSC
tiled a new application for approval of the Revised Agreement in Case No
PUE~2005-0063. On October 19, 2005, the Commission issued an order
granting approval of the Revised Application. In its order approving the
Revised Agreement, the Commission found that MPSC and WSC had
been operating under the prior agreement which had not been approved by
the Commission and ordered that MPSC "take the necessary steps to
ensure that prior approval is obtained by the Commission under the
Affiliates Act for any future affiliate transactions." A copy of the order is
attached for your convenience

On March 15, 2006, MPSC, entered into a Consent and Special Order
("Consent Order") with the Virginia Department of Environmental Quality
to resolve alleged violations of environmental laws and regulations
MPSC without admitting or denying the factual findings or conclusions of
law contained in the Consent Order, agreed to perform the actions
described in Appendix A to the Consent Order and to pay a civil .charge Of
$19,700. A copy of the Consent Order is attached

Illinois - On January 3, 2007, the Illinois Environmental Protection
Agency ("EPA") accepted a Compliance Commitment Agreement
proposedby Galena Territory Utilities, Inc. ("Galena") to resolve a notice
of alleged violations under the Illinois Environmental Protection Act. A
copy of the EPA's acceptance letter is attached as BNC 2.12 IL-A

On March 21, 2007, the Illinois Commerce Commission ("Commission")
issued an order in Docket No. 06-0360 relating to Apple Canyon Utility
Company, Cedar Blue Utilities, Inc., Charmer Water Company, Cherry
Hill Water Company and Northern Hills Water Company ("coIlectively

8623296.6



RESPONSE OF PERKINS MOUNTAXN WATER CCIVIPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS

. DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489
February 8, 2008(Response Supplemented March21, 2008)
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"C'ompanie5"). The Commission found, in part, that the Companies failed
to maintain and file on April 7, 2005, continuing property reports
("CPRs") as was required by the Commission. The Companies had
testified that the in-house data base system that was designed to track the
CPRs did not interface properly with other older systems and there was a
delay in getting the data entry work completed in time for the April 7,
2005 deadline. Notwithstanding, the Commission issued an order that
required drat future rate base additions for the Companies must be
supported by CPRs and assessed a civil penalty totaling $5,000. A copy
of the order is attached as BNC 2. 12 IL-B.

i

On May 18, 2007, Circuit Court for the 15th Judicial Circuit of
Stephenson County, Illinois, entered an order (No. OCH96) approving a
Consent Order between the Illinois Environmental Protection Agency and
Northern Hills Water and Sewer Company ("Northern Hills") wherein
Northern Hills,without admitting the allegations of violations contained in
the complaint, agreed to comply with the conditions of die Consent Order
and pay a civil penalty of $9,750. The allegations of the complaint were
that Northern Hills had violated various provisions of the Illinois
Environmental Protection Act relating to its waste water treatment plant in
Freeport, Illinois; A copy of the Consent Order is attached as BNC 2.12
IL-C.

On August 30, 2006, the Commission issued an order in Docket No. 05-
0452relating to an application for a 2.95 acre extension of the CC&N for
Galena Territory Utilities, Inc. ("Galena") to provide sanitary sewer
service to an existing 71-unit condominium development contiguous to its
existing service territory. In approving the application, the Commission
found, in paN, that Galena had provided service prior to the issuance of
the CC&N and ordered Galena to pay a $1,000 fine. A copy of the order
is attached as BNC 2. 12 IL-D.

On July 12, 2005, Circuit Court for the Nineteenth Judicial District of
Lake County, Illinois, entered an order (No. 05CI-11009) approving a
Consent Order between the Illinois Environmental Protection Agency and
Charmer Water Company ("Charmar") wherein Charmer, without
admitting the allegations of violations contained in the complaint, agreed
to comply with the conditions of the Consent Order and pay a civil penalty
of $5,000. The allegations of the complaint were dirt Charmer had failed
to obtain a construction permit for a hydropneumatic storage tank and

J
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RESPONSE OFPERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA coRpoRAT1on COMMISSION

STAFF'S SECOND SET OF DATA REQUESTS
DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489

February 8, 2008 (Response Supplemented March 21, 2008)

3
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A copy of the Consent Order isoperate such tank without a permit.
attached as BNC 2.12 IL~E. 4

On or about November 6, 2003, the United States Environmental
Protection Agency and Northern Hills Water and Sewer Company
("Northern Hills") entered into a Consent Agreement and Final Order
("Consent Agreement") in Docket No. CERCLA-05-2004 wherein
Northern Hills, without admitting or denying the factual allegations of the
complaint, agreed to pay a civil penalty of $1,000 for failing to timely
report release of chlorine from its Freeport facility. A copy of the Consent
Agreement is attached as BNC 2. 12 IL-F.

North Carolina - Although not a citation per Se, on April 15, 2085, the
North Carolina Utilities Commission ("Commission") issued an order
granting a partial rate increase in connection with an application by
Carolina Water Service, Inc. of North Carolina ("CWS") for a water and
sewer rate increase in Docket No. W-354, Sub 266. As part of this rate
case review, the Commission found that CWS had not complied with
several requirements. Although the Commission specifically ruled in its
order it was not appropriate to impose any penalties, it did take some of
these items into consideration in setting rates and further ordered CWS to
comply with the requirements in the future. A copy of this rate case order
is attached as BNC 2.12 NC.

i

South Carolina - Attached (as identified) are copies of Consent Orders
entered into between the South Carolina Department of Health and
Environmental Control ("DHEC") and the Utilities, Inc. affiliates listed
below. Pursuant to DHEC regulations to address system deficiencies
through their enforcement process, Consent Orders would be issued to
identify, correct and in many cases, assess civil penalties as part of the
standard process.

Note: Six (6) of the nine (9) Consent Orders below involved Utilities
Services of South Carolina, Inc. which was acquired by Utilities, Inc. in
2002 which had some .deficiencies that were previously identified by
DHEC.

O Utilities Services of South . Carolina, Inc. (Charleswood
Subdivision) ...No. 06-098 DW, June 15, 2006. No civil penalty
was required if the utility complied with the Consent Order. BNC
2.12 SC-A

a'
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RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION

STAFF'S SECOND SET OF DATA REQUESTS
DOCKET NOs. W~20380A-05-0490,SW-20379A-05-0489

February 8, 2008 (Response Supplemented March 21, 2008)

Florida - Attached (as identified) are copies of "short form" settlements
entered into between the Florida Department of Environmental Protection
("DEP") and the Utilities, Inc. affiliates listed below. Pursuant to DEP
regulations that address system deficiencies through its enforcement
process, settlements would be entered into to identify, correct and in many
cases, assess civil penalties as part of the standard process.

O

o

o

o

o

o

O

o

o Sanlanda Utilities Corporation (Weldva Hunt Club WWTF) -No.
OGC-06-0800, June 16, 2006. A civil penalty totaling $2,500 was
agreed to. BNC 2.12 FL-A

o Eayside Utility Services, Inc. -No. OGC 06-2421-03-DW, March
6, 2007. A civil penalty totaling $2,200 was agreed to. BNC 2.12
FL-B

Utilities Services of South Carolina, Inc. (Purdy Shores) -No. 06-
225 DW, December 4, 2006. No civil pena1ty"was required if the
utility complied with the Consent Order. BNC 2.12 SC-B
Utilities Services of South Carolina, Inc. (Barney Rhett
Subdivision) ..- No. 05-149 DW, October 18, 2005. No civil
penalty was required if the utility complied with the Consent
Order. BNC 2.12 SC-C
Utilities Sen/ices of Soufh Carolina, Inc. (Foxwood Subdivision) -
No. 05-099-W, July 21, 2005. An $8,400 civil penalty was agreed
to. BNC 2.12 SC-D .
Carolina Water Service, Inc. (Glenn Village II Subdivision).... No.
05-094-DW, July 19, 2005. No civil penalty was required if the
utility complied with the Consent Order. BNC 2. 12 SC-E
United Utility Company, Inc. (Briarcreek Subdivision I WWTF) .-
No. 04-180-W, October 6, 2004. A $3,000 civil penalty was
agreed to. BNC 2.12 SC-F
Carolina Water Service, Inc. (River Hills Subdivision) .-No. 04-
l 40~W, July 30, 2004. A $9,600 civil penalty was agreed to. BNC
2.12 SC-G
Utilities Services of South Carolina, Inc. (Farrowood Estates) -
No. 04-073 DW, April 6, 2004. No civil penalty was required if
the utility complied with die Consent Order. BNC2.12 SC-H
Utilities Services of South. Carolina, Inc. (Washington Heights) ..
No. 04-072 DW, April 6, 2004. No civil penalty was required if
the utility complied with the Consent Order. BNC 2.12 SC-I

I
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RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION

STAFF'S SECOND SET OF DATA REQUESTS
DOCKET NOS. W-20380A-05-0490, SW-20379A-05_0489

February 8, 2008 (Response Supplemented March 21, 2008)

O Mid-County Services, Inc..- No. OGC 06-1742, November 22
2006. A civil penalty totaling $4,500 was agreed to. BNC 2.12

o Miles Grant Water and Sewer Company -.No. OGC 06-1249, July
17, 2006. A civil penalty totaling $350 was agreed to. BNC 2.12

O Miles Grant Water and Sewer Company -.-No, OGC 06-0302, May
2006, A civil penalty totaling $600 was agreed to, BNC 2.12 FL

O Miles Gram Water and Sewer Company -No. OGC 04-0892, Idly
9, 2004, A civil penalty totaling $600 was agreed to. BNC 2.12

o Sanlando Utilities Corporation (Wekiva Hunt Club F) --No
OGC 02-1204, August 27, 2002. A civil penalty totaling $4,650
was agreed to. BNC 2.12 FL-G

Attached is a copy of a "short form" settlement entered into between the
Florida Department of Healdl and the following Utilities, Inc. affiliate
pursuant to DEP regulations

O Cyprus Lakes Utilities, Inc No. OGC 06-653PW5055A
December 13, 2006. A civil penalty totaling $1,200 was agreed to
BNC 2.12 FL-H

Attached (as identified) are copies of Consent Orders entered into between
the DEP and the Utilities_ Inc. affiliates listed below. Pursuant to DEP
regulations that address system deficiencies through its enforcement
process, Consent Orders would be entered into to identify, correct and in
many cases, assess civil penalties as part of the standard process

o Sandy Creek Utility Services, Inc...No. OGC 07-1887~03-DW
January 22, 2008. A civil penalty totaling $1,225 was agreed to
BNC 2. 12 FL-I

O Utilities, Inc. of FIorida -.No. OGC 06-100-51-pw, June 8, 2006
A civil penalty totaling $500was agreed to. BNC 2. 12 FL-J

o Miles Grant Wafer and Sewer Company .- No. OGC 05.287.
March 20, 2006. A civil penalty totaling $500 was agreed to
BNC 2. 12 FL-K
Utilities, Inc. of Eagle Ridge-No. OGC 05~2747-36-DW, January
30, 2006. A civil penalty totaling $2,000 was agreed to. BNC
2.12 FL-L

O
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RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION

STAFF'S SECOND SET OF DATA REQUESTS
DOCKET NOs. W~20380A-05-0490, SW-20379A~05-0489

February 8, 2008 (Response Supplemented March 21, 2008)
I .
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o Alfalfa Utilities, Inc....No. OGC 05-0505, June 22, 2005. A civil
penalty totaling $3,500 was agreed to. BNC 2_}2 FL-M

The following related to Florida Public Service Commission
("Commission") rate case orders for the following Utilities, Inc. affiliates:

O Utilities, Inc. ofSandalhaven - Docket No. 020409-SU, Order No.
PSC-03-0602-PAA~SU, May 13, 2003.. The Commission found
that the Company entered into a modified contract with a country
club to provide reuse that included an annual fee of $4,000
intended to cover the increase in cost for testing and operating the
reuse system, which was not included in the original contract. The
Commission subsequently leaned that the charge was not included
in the Company's tariff. The Company subsequently requested
approval of a tariff covering the fee. The Commission did
recognize that the $4,000 annual fee, paid in quarterly amounts of
$l,000, benefited the remaining customer base by reducing Me
portion of the revenue requirement generated from residential and
other general use customers. In the rate case order, the
Commission found that i) a show cause proceeding would not be
initiated since the Company properly recorded the revenue from
the charge, ii) the Company submitted a proposed tariff once it was
informed that it did not have a tariff on file; and iii) die
Commission wanted to encourage reuse. The Commission did not
assess any administrative penalty and put the Company on notice
that it may only charge those rates and charges approved by the
Commission. The relevant pages from the Commission's order are
attached as BNC 2.12 FL-N.

Utilities, Inc. Subsidiary Settlement - On December 23, 2004, the
Commission issued an order approving a settlement agreement
("Agreement") tiled by Utilities, Inc. ("U]"). The Agreement was
in response to Docket No. 040316-WS that- was opened by the
Commission to bring all of UI 's Florida subsidiaries into
compliance with Rule 25-30.115 following findings by the
Commission in prior orders that UI 's Florida subsidiaries were not
in compliance with the books and records requirements. A copy of
the order and Agreement is attached as BNC 2.12 FL~O.

Alafaya Utilities, Inc...... On February 15, 2007, due Commission
issued Order No. PSC-07-0130~SC-SU in Docket No. 060256-SU

r

86232965



RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAlN UTlLlTY COMPANY
TO ARIZONA CORPORATION COMMISSION

STAFF'S SECOND SET OF DATA REQUESTS
DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489

February 8, 2008 (Response Supplemented March 21, 2008)
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.approving an increase in rates and charges for Alafaya and
initiating a show cause proceeding. The order to show cause
alleged various violations and proposed' fines totaling $4,200. The
relevant pages from the Commission's order are attached as BNC
2.12 FL-P »

Cyprus Lakes Utilities, Inc. On March 5, 2007, the Commission
issued Order No. PSC-07-0199-PAA-WS in Docket No. 06025'7~
WS approving an increase in rates and charges for Cyprus and
initiating a show cause proceeding. The order to show cause
alleged violations of prior Commission orders regarding books and
records requirements and proposed a fine of $3,000 The relevant
pages from the Comnlission's order are attached as BNC 2.12 FL-
Q.

Sanlanalo Utilities Corp. - On March 6, 2007, the Commission
issued Order No. PSC-07-0205-PAA-WS in Docket No. 060258-
WS approving an increase in rates and charges for Cyprus and
initiating a show cause proceeding. The order to show cause
alleged that Cyprus failed to notify the Commission of a project
suspension and proposed a fine of $500. The relevant pages from
the Commission's order are attached as BNC 2.12 FL-R.

Labrador Services, Inc. - On July 16, 2001, the CommissiOn issued
Order No. PSC-01-1483-PAA-WS in Docket No. 000545 granting
certificates and ordering that the 2000 annual report be filed and
the annual regulatory assessment be paid. In its order granting the
certificates, die Commission found that Labrador was in apparent
violation of its Certificate, annual report and regulatory assessment
requirements. The Commission concluded, however, that under
the circumstances that gave rise to these apparent violations no
order to show cause proceeding was necessary. The relevant pages
from due Commission's order are attached as BNC 2.12 FL~S.

Labrador Services, Inc. - On February 14, 2007, the Commission
issued Order No. PSC-07-0129-SC-WS in Docket No. 060262 WS
denying a rate increase, ordering a refund of interim rates and
initiating a show cause proceeding. The order to show cause
alleged violations relatingto adjustments to Labrador 's books, and

86Z3296.6
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RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY

TO ARIZONA CORPORATION COMMISSION
STAFF'S SEQONDSET OF DATA REQUESTS

DOCKET NOs. W~20380A-05-0490, SW-20377A-05-0489
February 8, 2008 (Response Supplernented March 21, 2008)

I
t

meter~re1ated issues and proposed a fine of $3,500. The relevant
pages from the Commission's order are attached as BNC 2.12 FL~
T.

i8
1
g

Utilities, Inc. of Florida - On June 13, 2007, the Commission
issued Order No. PSC-07-0505-SC-WS in Docket No. 060253~WS
approving an increase in rates and charges and initiating a show
cause proceeding. The order to show cause alleged that the utility
was serving customers outside of its certificated area and that it
had not kept its books and records 'm compliance with Commission
rules. The order proposed fines totaling $8,250. The relevant
pages from the Colnmission's order are attached as BNC 2.12 FL~
U.

Miles Grant Water and Sewer Company - OnNovember 5, 2002,
the Commission issued Order No. PSC-02-1517-TRP-WU in
Docket No. 020925, approving a bulk irrigation class of service.
As part of the order, the Commission found that the utility had
initiated a new class of service prior to receiving Commission
approval. The Commission found it was not necessary or
appropriate to issue an order to show cause under the
circumstances. The relevant pages from the Commission's order
are attached as BNC 2.12 FL-V.

Prepared by: Michael T. Dryjansld
Manager, Regulatory Accounting
Utilities, INC.
2335 Sanders Road
Northbrook, IL 60062

r
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RESPONSE OF PERKINS iVlOUNTAlN WATER COMPANY
AND PERK!NS MOUNTAIN UTILiTY COMPANY
TO ARIZONA CORPORATiON GCMMISSEON

STAFF'S SECOND SET OF DATA REQUESTS
Docxc.¢8T NOs. W-203'0A-05-0490. SW-20379A-05-0489

February 8, 2008

BNC 2.18 Please provide a copy of all Consent Orders entered into by Utilities
Inc. and/or any of their respective afiiiiates with any regulatory
agencies since the year 2000

R€SPOIlS€1 Please see the response to BNC 2.12 to the extent applicable

Prepared by: Michael T. Dryj an ski
Manager, Regulatory AccountiNg
Utilities. Inc
2335 Sanders Road
Northbrook, TL 60062

8623296. x
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BNC 2 .12 LA

STATE OF LOUISIANA
DEPARTMENT OF ENVIRUNMENTAL QUALITY

OFFICE OF ENVIRONMENTAL COMPLIANCE

IN THE MATTER OF

LOUISIANA WATER SERVICE, INC.
ST. TAMIVIANY PARISH
ALT ID NO. LA0049794

ENFORCEMENT TRACKING NO.

WE-C-04-0189

AGENCY INTEREST NO.

PROCEEDINGS UNDER THE LOUISIANA
ENVIRUNMENTAL QUALITY ACT,
La. R.S. 30:2001, ET SEQ.

*

*

*

*

*

*

*

*

*

*

*

19474

COMPLIANCE ORDER
:
i
I The fol lowing COMPLIANCE ORDER is issued to LOUI S I ANA  WATER

SERVICE, INC. (RESPONDENT) by the Louisiana Department of Environmental Quality (the

Department), under the authority granted by the Louisiana Environmental Quality Act (the Act)

La. R.S. 30:2001, et seq., and particularly by La. R.S. 30:2025(C), 30:2050.2 and 30:2050.3(B)

FINDINGS OF FACT

The Respondent owns and/or operates a privately owned treatment facil ity serv ing

Kingspoint Subdivision located at 650 Voters Road in Slidell, St. Tammany Parish, Louisiana

The Respondent was issued LPDES permit LA0049794 on or about May 27, 1997.. Louisiana

Pol lutant  Discharge El iminat ion System permi t  LA0049794 was modi f ied on or about

September 5, 1997, to correct typographical e1T0rs. The permit expired on or about May 26



Date of
Overflow

Overflow Location Overflow
Amount

Cause of Overflow

02/14/04 1329 & 1407 Admiral
Nelson - 1470
Hillaly, Slidell, LA

< 100 gal. Li& station pump failure.

2/8/04 200 Foxbriar < 100 gal. Stopped 8" sewer mom.

1/1/04 1407 Admiral Nelson,
1413 Kings Row,
1470 Hillary

1,500 gal. Pump failure at the Montgomery St. station.

12/25/03 301 Brooldlaven Ct. 100 gal. Grease blockage in sewer main.

9/27/03 1404 Montgomery
Blvd.

100 gal. Grease blockage in the sewer main.

9/20/03-
09/23/03

650 Voters Road i2Unknown

r
Electrical breaker tapped.

I

2002. The Respondent submitted an application for renewal of LPDES penni LA0049794 on or

about October 24, 2001, therefore LPDES permit LA0049794 was administratively extended.

LPDES permit LA0049794 was reissued to the Respondent on oriabout February 20, 2004, with
g
8

1

an effective date of March 1, 2004, and which shall expire on April 30, 2009. Under the terms
4;

and conditions of LPDES permit LA0049794, the Respondent is authorized to discharge treated

sanitary wastewater from its facility into W-14 Drainage Canal, thence into Salt Bayou, thence

into Lake Pontchartrain, all waters of the state.

II.

Inspections conducted by the Department on or about September 25, 2001, and December

25, 2003, and a subsequent file review conducted by the Department on or about April 1, 2004,

revealed that overflows had occurred as reported by the Respondent- The overflows are as

follows:

r

2



8/11/03 209 & 215 Brookter
st.

< 200 gal. Mom line blockage.

7/8/03 650 Voters Road 100 gal. Heavy rainfall during Hurricane Bill.

6/8/03 209 Brookter Dr. < 200 gal. Pump failure due to resets tripping out.

4/28/02 Manholes at Foxbriar,
fFoxcroi't, Hollow
Rock, and Tiffany St.

50,000 gal. Power out to Iiiistation due to underground
lines hit by boring crew.

1

4/3/02 201 Brookter St. 500 gal. Sewer main clogged with grease.

2/9/04 650 Voters Road < 100 gal. Blockage of sewer main.

11/26/01 Liftstation across
60111 125 Kingspoint
Blvd.

12,000 gal. Power outage.

11/26/01 #1 sewer lift station
across from 125
Kingspoint Blvd.

12,000 gal. Power outage,

8/19/01 Lifstation on
Kingsport Blvd.
Across from Rainbow
Center

180 gal. Heavy grease build-up caused float to stick.

5/17/01 Kingspomt Blvd.
Bridge crossing the
W~l4 canal.

100 gal. Ground washed away causing 8" sewer force
main to crack.

6/4/00 Kingspoint Blvd.
Bridge crossing the
W- 14 canal.

300 gal. Repair clamp broke off.

10/22/99 #2 liftstadon < 40,000 gal. Pumps quit due to vacuum leak.

6/3/99 Chaucer sewer lift
station

Unknown Electrical maliimction that caused breaker to
trip .

g
2

'it

1

Each discharge not authorized by LPDES permit LA0049794 is in violation of La. R.S. 30:2075,

La. R_3. 3012076 (A) (1), La. R.S. 3022076 (A) (2>, LAC 33:IX.501.A, LAC 33:IX.501.D, and

LAC 33:IX.2355.A. Each failure by the Respondent to properly operate and maintain its

sewerage system is in~ violation of LPDES permit LA0049794 (Part I, Page 2, and Part IH,

3

8i
g
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Section A..2 and B.3.a), La. R.S. 30:20'16 (A) (3), LAC 33:IX.501.A, LAC 33:IX.2355.A, and

LAC 33:IX.2355.E.
8
E
i

A.
:Lu

III.

An inspection conducted by the Department on or» about September 25, 2001, revealed
*

2
El
n
3
sthe Respondent was not properly operating and maLltaining its faci l i ty. Specifically, the

1

Respondent did not have a thermometer 'm the refrigerator containing the laboratory samples.

The Respondent's failure to properly operate and maintain its facility is in violation of LPDES

permit LA0049794 (pan IU, Sections A.2, B.3, and C.5), La. R.S. 3022076 (A) (3), LAC

33:13x.5Q1,A, LAC 33:IX.2355.A, aIld LAC 33;m.2355.E..

An inspection conducted by the Department on or about September 25, 2001, revealed

the Respondent was not maintaining proper records. Specifically, the Respondent failed to

maintain temperature logs for the refrigerator containing the laboratory samples and no chain of

custody forms were available prior to January 2001. The Respondent's failure to properly

maintain records is violation of LPDES permit LA0049794 (Part III, Sections A.2 and ca)

La. R,S. 30:2076 <A) (3), LAC 33:IX.501.A, LAC 33:IX.2355.A, and LAC 33:D(.23S5..T.2.

v.

An inspection conducted by the Department on or about September 25, 2001, revealed

the Respondent was not properly sampling. Specif ically the Rsspor;dgqt's chain of custody

records for July 6, 2001, and September 6, 2001, indicated 3-hour composite samples were taken

at 9:00 am when LPDES Permit LA0049794 spcciries that the f irst portion of the composite

sample shall be collected no earlier than L0 am. Each failure by the Respondent to properly

sample is in violation of LPDES permit LA0049794 (Part I, Page 2, Part H, Section :D.2.d, and

|

in

Iv.
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Date Parameter Permit Limit Reported Value
12/97 Fecal Coliform

(Weekly Avg.)
400 colonies/100 ml 15,400 colonies/100 ml

02/00 BODY (Weekly Avg,) 30 mg,/L 41 mg/L
08/01 Fecal Coliform

(Wieldy Avg.)
400 colonies/100 ml 37,600 colonies/100 ml

09/01 Fecal Coliform
(Weekly Avg.)

400 colonies/100 ml 660 colonies/100 ml

11/Ol Fecal Colifomu
(Weekly Avg.)

400 colonies/100 ml I 13,000 colonies/l00 ml

Part HI, Sections A.2 and F.24.e) La. R.S. 30:2076 (A) (3), LAC 332IX.501.A, 311d LAC

332IX.2355.A

VI

An inspection conducted by the Department on or about September 25, 2001, revealed

the Respondent was not sampling as required by LPDES penni LA0049794. Specif ically, the

Respondent failed to sample Dissolved Oxygen (DO) for the monitoring periods of January 2001

and February 2001. Each failure by the Respondent to sample is in violation of LPDES permit

LA0049794 (PaN I, Page 2 of 2, and Part HI, Section A.2) La. R.S. 302076 (A) (3), LAC

33:IX.501.A_ and LAC 33:]X.2355.A

VH

An inspection conducted by the Department on or about September 25, 2001, and a

subsequent f ile review conducted by the Department on or about April 7, 2004, revealed the

following effluent limitations violations as reported by the Respondent on Discharge Monitoring

Reports (DMRS)

Each effluent limitation violation constitutes a violation of LPDES permit LA0049794 (Part I

Page 2, and Part IH, Section A;2), La. R.S. 3022076 (A) (1), La. RS. 3012076 (A) (3), LAC

33:IX.50l.A LAC 33:IX.501.D, and LAC 33:IX.2355.A
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COMPLIANCE ORDER

Based on the foregoing, the Respondent is hereby ordered : i
E
gf

To immediately take, upon receipt of this COMPLIANCE ORDER, any and all steps

necessary to meet and maintain compliance with LPDES permit LA,0049'/94 and Water Quality

Regulations.

H.

The Respondent shall submit to the Enforcement Division, within (60) days after the

receipt of this COMPLIANCE ORDER, a comprehensive plan for the expeditious elimination

and prevention of such non-complying discharges as mentioned in Paragraph H of the Findings

of Fact section of this document. Such a plan shall provide for specific corrective actions taken

and shall include a critical path schedule for the achievement of compliance within the shortest

time possible.

HI.

To submit to the Enforcement Division, within thirty (30) days after receipt of this

COMPLIANCE ORDER, a written report that includes a detailed description of the

circumstances surrounding the cited violations and actions taken or to be taken to achieve

compliance with the Order Portion of this COMPLIANCE ORDER.

THE RESPONDENT SHALL FURTHER BE ON NOTICE THAT:

The Respondent has a right to an adjudicatory hearing on a disputed issue of material fact

or of law arising from this COMPLIANCE ORDER. This right may be exercised by filing a

z

I.

6

I.
5



written request. with the Secretary no later than thirty (30) days ager receipt of this

COMPLIANCE ORDER

II

The request for an adjudicatory hearing shall specify the provisions of the

COMPLIANCE ORDER on which the hearing is requested and shall bn'efly describe the basis

for the request. This request should reference the Enforcement Tracking Number and Agency

Interest Number, which are located in the upper right~hand comer of the first page of this

document and should be directed to the following

Department of Environmental Quality
Office of the Secretary
Post Office Box 4302
Baton Rouge, Louisiana 70821-4302
Attn: Hearings Clerk, Legal Division

Re: EnforcementTracking No. WE-C-04-0189
Agency Interest No. 19474

III

Upon the Respondent's timely filing a request for a hearing, a hearing on the disputed

issue of material fact or of law regarding this COMPLIANCE ORDER may be scheduled by

the Secretary of the Department. The hearing shall be governed by the Act, the Administrative

Procedure Act (La.R.S. 49:950, et seq.), and the Department's Rules of Procedure. The

Department may amend or supplement this COMPLIANCE ORDER prior to the hearing, after

providing sufficient notice and an opportunity for the preparation of a defense for the hearing

This COMPLIANCE ORDER shall become a final enforcement action unless the

request for hearing is timely filed. Failure to timely request a hearing constitutes a waiver of the

r

7
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Respondent's right to a hearing on a disputed issue of matenlal fact or of law under Section

2050.4 of the Act for the vio1ation(s) described herein. E
g
9

The Respondent's failure to request a hearing or to file an appeal or the Respondents
it

withdrawal of a request for healing on this COMPLIANCE ORDER shall not preclude the.

4

Respondent from contesting the Endings of facts in any subsequent penalty action addressing the

same Vio1ation(s), although the Respondent is stopped from objecting to this COMPLIANCE

ORDER becoming a permanent part of its compliance history.

VI.

Civil penalties ,of not more than twenty-seven thousand five hundred dollars ($27,500)

for each day of violation for the violation(s) descdbed herein may be assessed, The

Respondent's failure or refusal to comply with this COMPLIANCE ORDER and the provisions

herein will subject the Respondent to possible enforcement procedures under La. R.S. 302025,

which could result in the assessment of a civil penalty in an amount of not more than fifty

thousand dollars ($50,000) for each day of continued violation or noncompliance.

VII.

For each v iolation described herein, the Department reserves the right to seek civ il

penalties in any manner allowed by law, and nothing herein shall be construed to preclude the

right to seek such penalties.

NOTICE OF POTENTIAL PENALTY

Pursuant to La. R.S. 30:2050.3(8), you are hereby notified that the issuance of a penalty

assessment is being considered for the violation(s) described herein. Written comments may be

(

V.

1.

S

n
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filed regarding the violation(s) and the contemplated penalty. If you elect to submit comments, it

is requested that they be submitted within ten (10) days of receipt of this notice

11

Prior to the issuance of additional appropriate enforcement action(s), you may request a

meet ing wi th the Department to present any mi t igat ing ci rcumstances concerning the

violation(s). If you would like to have such a meeting, please contact Chad Keith at (225) 219

3773 within ten (10) days of receipt of this NOTICE OF POTENTIAL PENALTY

III

The Department is required by La. R.S. 30:2025(E)(3)(a) to consider the gross revenues

of the Respondent and. the monetary benefits of noncompliance to. determine whether a penalty

will be assessed and the amount of such penalty. Please forward the Respondent's most current

annual gross revenue statement along wi th a statement Of  the monetary benef i ts of

noncompliance for the cited vio1ation(s) to the above named contact person within ten (10) days

of receipt of this NOTICE OF POTENTIAL PENALTY. Include with your statement of

monetary benefits the med1od(s) you utilized to amlve at the sum. If you assert that no monetary

benefits have been gained, you are to fully justify that statement



1
1

l

This CONSOLIDATED COMPLIANCE ORDER & NOTICE OF POTENTIAL

PENALTY is effective upon receipt. g
g9

Baton Rouge, Louisiana, this / /  d a y  o f  /  / ' [  9 4 4 / '
> 2004. 8;

If

I
3

_ I1'/r 4/T
/Haféld Leggy, ph.b.
Assistant Secretly
Office ofEnvironnlental Compliance

u

Copies of a request fore healing and/or
related correspondence should be sent to:

Louisiana Department of Environmental Quality
Office of Environmental Compliance
Enforcement Division
P.O. Box 4312
Baton Rouge, LA 70821 -43 12
Attention: Celina Cage

c: Mr. Charles Faultry
U.S- Environmental Protection Agency

Bill Hathaway
Regional Sanitation Director

r
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BNC 2,12 NV

BEFORE THE 1>u8LIc UTILITIES CGZWHVHSSION OF NEVADA

In re application from SPRING CREEK UTILITIES COMPANY )
to withdraw $131,993.33 from its Capital Projects Fund and
$39,366.36 from its Hydrant Fund

Docket No.98-5008

At a general session of the Public Utilities
Commission ofNevada. held at its offices
on October 19, 2G00

PRESENT: Chairman Donald L. Soderberg
Commissioner Richard M. Mclntire
Commission Secretary Crystal Jackson

COMPLIANCE DRDEB,

The Public Utilities Commission of Nevada ("Conrrnission") makes the following

findings of fact and conclusions of law

On May 5, 1998, Spring Creek Utilities Company ("Applicant") filed an

application, designated as Docket No. 98-5008, with the ComMission to withdraw $131,993.33

from its Capital Projects Eund to reimburse Applicant for amounts expended on the construction

of a 500,000-gallon storage tank and on a 3-H.P. water booster, and to withdraw $39,366.36

from its Hydrant Fund to acquire and install sixteen.(l6) foe protection hydrants

This application comes within the authority and jurisdiction of the Commission

pursuant to Chapters 703 and 794 of the NRS and Nevada Administrative Code ("NAC") and, in

particular, 704.600(4)

The Commission issued a public notice of this application in accordance with

Nevada law and the CommissioNs Rules of Practice and Procedure. No protests were filed

pursuant to this public notice. Pursuant to the provisions of NRS 703.320, the Commission may

dispense with a hearing under these circumstances

The Commission's Regulatory Operations Staff identify the following issues

(1) Applicant had not deposited the fund receipts into interest-bearing accounts, as required by

Nevada Administrative Code ("NAC") '/04.600(4); (2) certain taps were charged less than the

tariff rate of$350, resulting in a al:xoMail of $14,400 in the projects account; (3) Applicant did

I J oq t l l
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Docket No. 98-5008 Page 2

not file for a permit under the Utility Environmental Protection Act ("UEPA") to construct the

storage tank, as required by Nevada Revised Starred ("NRS")704.865,

5. Staff has discovered that Applicant has since transferred the funds to interest~

bearing accounts. Statements issued by the American National Bank and Trust Company of

Chicago dated July31, 2000, show that the Capital Improvements Fund had a balance of

$321,909.37 and the Fire Hydrant  Account,  $54-5,327.75.

6 . A St ipulat ion,  at tached hereto as  At tachment 1,  was  reached to deal  wi th the

remaining issues as follows: (1) Applicant will deposit $14,400 to make up the shortfall caused

by the under collections; and (2) Applicant agrees to a time of $5,000 for its violation of the

UEPA, to be suspended for live years. As such, if Applicant or any of its afdiiated utilities .

committed any UEPA violations within that period, the fine will immediately become due, and

if no Further violations occur, the fine will be expunged.

7. Staff recommends that the Commission approve the above-mendoned Stipulation

and issue a compliance order approving withdrawals of $131,993 .33 from the Capital Projects

Fund and $39,366.36 Nom the Hydrant Fund, such approvals being subject to the following

compliances: (l) Applicant will deposit S14,400.00 to the Capital Projects FUnd; and (2)

Applicant will file within 90 days of the order a plan identifying the number of hydrants required

to be installed at tixli build-out pursuant to Nevada Division of Forestry requirements, the

anticipated costs of installations, and its estimate of fire hydrant funding requirements to satisfy

the installation plan.

8. At a duly noticed agenda meeting held on October 19, 2000, the Commission

voted to accept the Stipulation. .

9. The Commission finds that it is in the public interest to accept the Stipulation to

flow Applicant to withdraw S la i,993.33 from the Capital Projects Fund and $39,366.36 Nom

the Hydrant Fund, subjec t to the compliances in the St ipulat ion as  descr ibed Nr paragraph 7,

above.

10. The Commission concludes that the provisions of NAC 704.600(4) have been

met .

a
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8THEREFORE, based upon the foregoing findings of fact and conclusions of law, it is

hereby ORDERED that:

1. The Stipulation, attached hereto as Attachment 1, and entered into by the Spring
2*
7
i

{
F

E

Creek Utility Company and the Regulatory (aerations Staff' in Docket No. 98-5008, is

APPROVED.

2.

s

Pursuant to the Stipulation, Spn'ng Creek Utilities Company shall: (l) deposit

$14,400 'm its.Capital Projects Fund to mice up the shortfall caused by the under collections, and

(2) tile within ninety (90) days of this Compliance Order a plan identifying the number of

hydrants required to be installed at iilll build-out pursuant to Nevada Division of Forestry

requirements, the anticipated costs of installation, and its estimate of fire hydrant finding

requirements to satisfy the installation plan.

The Commission retains jurisdiction for the purpose of correcting any errors

which may have occurred in the drafting or issuance of this Order.

By the Commission,

3.

ml Tacmw
CRY TAL JACKSON, Commission Secretary

Dated: Carson City, Nevada

Jojo 100
(SEAL)
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1 L 2. Spring Cnzuek should he authorized to wi1i:¢tarsv 3125,783.13 irvin its Capital .Pra3c:=ss

2 3 Fund fur the caoaitructiun oath: 588.800 galen water stung: May as descxihd in Exhibit "A" of its

a 71'*1=Pli===Si==@. Ana should additionally be .mbmzéa no wimamv s:s,2os2:> am its capanux Project: Fund

4 for the 30 HP booster pump, as described in `Bx}ulbit "B" of iN Application. Upon vtitiudnnvd of the

5 2 sum: so! fend: hun, Spring Clreak shall dspodtinro the Capital Project Fund Rh: $14,408 ahoadball

s firm Spring C!=1=k's u==¢== collections; afuw h°°k-vw f==.

7 : 3. Spring Craaknhouldbsauthndzledtovv'2rhdz:a:w&ouuntheHydr2|nIEmdthc:umof

, s L 510,479.91 far am inazalraziun of Eva (5) an hydunss is aumahed in Bxhibdz "c" ofiu Applisawion,

9 8 and should be addiriuvnially aufhorizd to wia1am~» ficum m:39814441 Fund $28,886.75 further instullndinn

10 . ofelzven (1 I) Lire bydnarnts as descxjbed in Exhibit "D" ofitv Applicaldcn.

11 4. Spring Crock agrees xo Baa, within 90 dm approval of Amy Stipulaiinsn or Cununiss8oa

12 = Cumdcxin this dndcd, aplm idcrrtifyingthanzzmber ofhydranrs xequixcdto be installed oz full build out
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BEFORE THE PUBLIC UTILITIES COMMISSION OF NEVADAE-3

ooOoo

4 11 Petition of the Regulatory Operations Sta8` for an Docket No. 06-03003
order to show cause why Spring Creek Utilities
Co. should not. be found m vmlation of its duty to
provide reasonable and adequate water service

5

6

I

Settlement AereemehtandStipulation

By anti through their respective counsel, Spring Creek Utilities Co. (the "Company") and

9 | the Regulattory Operations Staff of the Public Utilities Commission ofNevada ("Sta&}" and

10 I together with the Company, the "Partier') enter into this Settlement Agreement and Stipulation

l l B (the "Settlement Agreement")

12 WHEREAS, StaEl` tiled aPetition for an Order to Show Cause on March 6, 2006 (the

Petition")

14 WHEREAS, the Petition alleges, among other things, that the Company failed to provide

15 reasonably continuous and adequate service to its customers iN violation of aN order issued by

16 l the Public Utilities Commission ofNetvada (the "Conlmission") grainiting the Company certificate

17 of public convenience and necessity 841 (the "Allegations")

18 WHEREAS, the Parties have naria fat: opportunity to investigate the Allegations; and

19 WHEREAS, the Parties desire to resolve Docket No. 06~03003, the Allegations, as Well

20 as any claim, known or unlonown, arising from any act or omission of the Company, its officers

agents or employees (the "Claims") that could have been raised in the Petition

22 NOW THEREFORE, the Parties agree on the terms and conditions ser forth 'm this

23 B SettlementAg1reement as follows

24 The Company shall invest $25,000 (the "Investment") in a project that improves

25 the water system or systems serving Spring Creek before July 1, 2007. The Company shall not,

26 for the life of the Investment, request 'm any subsequent rate lnuaking proceeding that it cam a

27 return (a) on the Investment by including the Investment in its rate base, or (b) of the Investment

28 by including depreciation expense associated with the Investment in its revenue requirement.

I

I
I
I
I
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3

4

5

The Parties halve each ennemced into this Sefxieznent Agrecmernt Goldy for the

purpose of settling and compronnizsilng the Claims. Notixinng ccnIa':Lued in this Settlement

Aglreemnmnx or it;pex'fonn»anee slaall ¢v=ah=1==at¢d as an aclnaowledgement or

recognition of the validity of the Claims, liability, fixe existence of dannuuages or the amount of any

damages

7

9

10

11

12

14

16

17

18

19

20

22

2.3

24

The Company shall complete the capital improvemeNt projects Listed on Exhibit A

within 18 months of the day on which the .Commission approves this Settlement Agreement.

The Company shall complete the capital improvement projects listed On Exhibit B

before December 31, 2010. The Company shall specify a separate deadline for each one of those

capital improvement projects by January 1, 2907

If the Company fails to complete any one of the projects listed on Exhibit A

within 18 mouths of the day on which the Commission approves this Settlement Agreement or

any one of the capital improvement projects listed on Exhibit B before the deadline established

by the Company, it shall make a payment to the Commission in the amount of (a) $250 per day

for each day after the deadline until the capital improvement project is completed but not to

exceed $20,800 for any single project, or (h) 10 percent of the total cost of the project, whichever

of (et) or Tb) is less

A. The payment provided for in Paragraph 5 shall be the exclusive remedy for any

breach of this Settlement Agreement

The Company shall not be responsible for the payment required by Paragraph 5

for any failure or delay in completing a project Listed on Exhibit A or B to the event the failure

or delay is proximately caused by causes beyond that Company's reasonable control and

occurring without its fault or negligence, including, without limitation, an untimely regulatory

approval, an act of war, insurrection, riot, flood, earthquake, fire, casualty, act of God, quarantine

restriction or other effect of epldernic or disease, freight embargo, national banking moratorium

weathemzaused delay, lack of nansporcation attributable to any of those failures, or faiixne of a

supplier, subcontractor, or third-paNy to perform an agreement. Dates by which performance

obligations are scheduled to be met will be extended for a period of time equal to the time lost

26
27
28
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26

due to any delay so Caused

The Company shall provide Sta8` critical path timelines identifying tasks

necessary to complete each of the capital improvement path projects listed on Exhibits A and B

(eXcept for those that are either completed or substantially completed on the date of the

Commissionorder approving this Settlement Agreement) by the deadline established for the

project. The deadline for delivering the critical path timelines shall' be November 15, 2006 for

those projects listed on Exhibit A and January l, 200? for those projects listed on Exhibit B

Beginning on April 1, 2007, and on the Hist day of each quarter thereafter, the

Company shall provide Staff a report on the status of each project listed on Exhibits A and B as

of 10 days before the deadline for delivery of the report. Ii] with respect to any specific project,

a task identified in the critical path timeline was not completed by the task deadline, the report

shall explain how the Company intends to compensate for any such delay 'm an attempt to

complete the proem by the established deadline

If there is any change in any circumstance relating to any of the projects identified

on Exhibit B to be completed by the established deadline, any Party shall notify the other Party

and request a meeting to evaluate the timing of the project. If the Parties are unable to agree to a

modification of the deadlines contained on Exhibit B, then either Party may petition the

Commission for an order declaring whether the changed circumstances justify a modification of

the deadline established for the project.

The Conngpany acknowledges that the Cornrnission's order issuing the Company a

certificate of public convenience and necessity obligates the Company to provide reasonably

adequate and continuous service in its service territory

10. In consideration for the Company's promises set forth in this Settlement

Agreement, Staff shall not recommend, and the Commission shall not seek, a civil penalty for (a)

any Claim or (b) any alleged failure of the Company to provide reasonably adequate or

continuous service based on any act or omission of the Company, its oiiicers, employees or its

agents relating to capital improvement or maintenance project before that occurred or should

have occurred before December 31, 2010. Provided, however, that the Staff may recommend, or

A1'l'88!&'liAY\-410l
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regarding the settlement of all issues that were or could have been raised in this proceeding. If

the Commission does not approve the Settlement Agreement, the reins and providons of this

by facsimile signatures, each of which shall be taken to be an original.

Settlement Agreement axe not severable and the Settlement Agreement is withdrawn. If the .

Settlement Agreement is withdrawn pursuant to tints paragraph, nothing in the Settlement

Agreement shall be admissible 'm this proceeding or any other proceeding before the

12. The Settlement Agreementconstitutes the entireagreement between theParties

I

8s

Commission by any Party.

13. The Parties shall recommend and use their best efforts to advocate that the

Commission approve tI1e~Setdement Agmcemcnt.
-Ra

Date this day of October 2006.

Lionel Sawyer & Collins Regulatory Operations Stair

f

i
Br ,<%m /'Z

Shawn M. Elicegui
Lionel Sawyer & Colliers
50 West Liberty 311881
Rscno, Nevada 8950 I

By:
David Noble
Assistant Staff Counsel
Public Utilities Commission ofNevada
1150 East William Street
Carson City, Nevada 89701 -3109

1 the Commission may seek a civil penalty for any such act or omission if (a) the Company enters

2 into a consent decree with the Commission establishing a reasonable deadline for taking specific

3 action and the Company fails, neglects or geihses to comply with the deadline established by the

4 l concern order, or (b) Stair' seeks, and the Commission enters, an order establishing a reasonable

5 deadline for specific action and the Company fails, neglectslor refuses to comply with the

6 deadline established by such an order. '

7 11. This Settlement Agreement may be executed in any number of eounterpaxts and

8

9

10

l l

12

13

14

15

16

17

. 18
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20

21

22

23

24

25

26
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Counsel to Spring Creek Utilities Co.
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EXHIBIT A



1--INSTALLATION OF COVER BARS
ESTIMATED COST $6,500

2-ENGINEERING FOR TWO TWIN TANKS STATION BOOSTER UPGRADE
EsT1mA"n8D COST $40,000

3--SUPPLY WELL FOR CAPITAL IMPROVEMENTPROJECT ("C;£>") 100- 1
ESTIMATED COST $800,060

4--ENGWEERJNG FOR CIP 300~2
ESTIMATED COST S'/1.000

5-ENGINEERING FOR CIP 400-2
ESTIMATED COST $226,000

64-CIP zoo-1
ESTIMATED COST $278,000

7--crp 300.2
ESHMATBD COST $776,000

8-ENGINEERING FOR CIP 200-2
ESTIMATED COST $63,000

DETAILS OF ALL PROJECTS LISTED ABOVE ARE INCLUDED IN
SPRING CREEK UTILITIES COMPANY'S MASTER PLAN FILING
DOCKET NO. 04-11031
VOLUME I <RHPORT>
SECTION 9 (RECOMMENDED CAPITAL n~4pRov,*8mEr~IT PROGRAM)

II II I I I
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EXHIBIT B
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1--CIP (BXCLUDING WELL AND PIPING) 100~l
ESTIMATED COST $327,000

2*#CIP 100-2
ESTIMATED COST $1,0390000

3-»CI1P 200-2 (EXCLUDING ENGINEERING)
ESTIMATED COST $630,000

4-crp 300-1
ESTIMATED COST $1,392,000

s-cu> 400.1
ESTIMATED COST $89,000

6_.cIp 400-2 (EXCLUDING ENGINEERING)
ESTIMATED COST $2,263,000

DETAILS OF ALL PROJECTS LISTED ABOVE ARB INCLUDED IN
SPRING CREEK UTILITIES COMPANY' S MASTER PLAN FILING
DOCKET no. 04~I 103 I
VOLUME 1 (REPORT)
SECTION 9 (RECOMMENDED CAPITAL 1MPROVBM1-ZNT PROGRAM)



PROOF OF SERVICE

3

Thereby catifythatlhavethisdayservedthefumegoingdocumentuponall pautics ofreceurxiinthis
proceeding by eiectronicmail tithe xecipienrt's crmjent-dectronicmailaddress and mailing a copy iilfeiw£
pumperlyaddxessedtu

Shawn Elieegui, Esq
LIons, SAWYER & COLLINS
so Was: Liheny Street, so 1100
Reno. NV 8950 I
selicegui@1ionelsarw_yer.eom

Bradley Jordan
uTI1.1'1'n8s INC OF CENTRAL NEVADA
1240 East Son Street, #115
p8hmm9& NV 89048

DATED al Carson City, Nevada,on this I ' 7 ay of.Octobe(2006

14
An employee of the Publicjltilities
Commission otlN
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STATE OF INDIANA

INDIANA UTILITY REGULATORY comm1ss10>

)
)

) CAUSE NO. 41873

IN  T H E  MA T T E R  D F  T H E  J OIN T  P E T IT ION
GF LHWCULN UTILIT IES, INC. AND INDIANA
W ATER SERVICES,  INC.  FOR AN on  m in
A P P R O V I N G  A N D  A U T H O R I Z I N G  l i n c o L n
UTIL IT IES.  INC.  TO SELL ALL OF ITS
W A T E R  D IS T R IB U T ID N  F A C IL IT IE S  T O
INDIANA W ATER SERVICES,  INC.  AND
APPROVING AN ACQUIS IT ION
ADJ UST MENT  IN  CUNNECT ION

ORDERON REMAND

APPROVED: AUG 2 4 2004

BY THE COMMISSION
David E. Ziegler, Caumuissioner
William G. Divine, Administrative Law Judge

On November 22, 2000, Indiana Water Scwice, Inc. ("IWSI") and Lincoln Utilities, Inc
("1.inco1n") (collectively "Joint Petitione.rs") petitioned the Commission for approval of ]WSl's
acquisition of Lincoln's water distribution system ("Lincoln System" or '°IWS1 Syateln") and for
suthorizadon for IWS1 to cam a return on, and a mum of, the amount by which the $1.25
million puxlmhasc price ("Purchase Price") elxceecdcd Lincoln's book value. IWSI had cmzdidoned
its purchase of the propertyupon the Comxnissi¢n's griming the rnqucsted acquisition adjustment
rreaunems on 90% Rf the Purchase Price

The CozninissioU issued an order ("Order*') on December 19, 2001, approving the transfer
and authorizing IWSI to include in lm next rat: case an acquisition adjustment on which it would
be permitted to earn a ream equal to 90% of the Purchase Price, less the depecciated value Ar the
time of closing of the acquired wafer distribution assets. The Commission denied, however
IASI's request do to receive a return "of" any pan of such acquisition adjustment in its rates
The Indiana Office of Utility Consumer Counselor.("OUCC") pedtianed for a reheaxingand
reconsideration of the part of the Order authorizing the acquisition adjuslmcnt, which petition
was denied on Pebruaury 14, 2002. The OUCC then appealed the Order to the Indiana CoM Qr
Appeals ("Court")

Qn March 19. 2003, the Court reversed and remanded the Order, holding that theme was
insufficient evidence to auppmt the Commission's finding on the reasonableness of the Pumhasc
Price. Indiana Of*ice of Uzil. Consumer Counselor v. IJnco!n Utilities and INdiana Water Sang
784 N.B.2d 1072 (Ind. App. 2003). Although the. Court held there was substantial evidence to
Support our finding that the Purchase Price reeulled from alm's length negotiations between
willlmg. unaffiliated pennies, itcbserved that there was "virtually no other evidence of the value

A ream of such acquisition adjustment would have nccurrnd xhrbugh an amoniznrion of the amount in mes
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of Lincoln's assets." Id. at 1076. The Conn hold that any reliance on evidence of the utility's
value based on the price paid per customer was inconsistent with LC. 8-1-2-6, and remanded the
case for further proceedings in accordance with its opinion. Id. at 1077. In addition, and with
respect to the request for favorable rate making treatment on 90% of the purchase thrice, the
Court noted that the order contained "no clear-explanation of why penncitiing this acquisition
adjustment under these circuMstances does not violate the principle that a utility may not cam a
return on pFI0p8z1y in which it has made no investment....On remand, if the IURC again
addzcsses the: acquisition, it should include such an explanation." Id. ,

3. OUCC's Evidence. The OUCC presented testimony of its staff rncmbeus Scott A.
Bell Assistant Diwecxnar of the Ran:alScwcrlWatcz' Division' .DanaM. Lvésg Utility Analyst; ad
Edward R. 1<amflmaig,~ Lead Financial Analyst in the Rates/Sewe:nNVazcr DiviSion.

On rcxnand the Town of Mcrrillviile ("Mea°dllville") intervened in the proceeding. Upon
Mg:n'il1vi1}e's request, the Commission conducted a Held hearing in Maxi]lMIc on September 30,
2003. On October 30, 2003, the Commission conducted a further hearing in Indianapolis, at
which it heard testimony t3'om IWSI and the OUCC. Mcnillville psnicipated in mc hearing, but
presented no testimony. .

, Having considcredihe Court's March 19, 2003 opinion and having heard and considered
the additional evidence on remand, the Commission now finds that:

1. Notice. and 1u1'i§div¢s9n Proper and legal! notice of the proceedings in this Cause,
including the September 30, 2003 Field hearing and Lbe.Octobcr 30, 2003 hearing in Indianapolis,
was given. Since our pnl0r finding of jurisdiction over the paziics and subjccx manor of this
Cause, IWSI has closed an its purchase. of the Lincoln System and has bean providing water
utility service lo fonneu' Lincoln customers Th¢_CQmLr1i§siQn.bas i¥uisdiction over..;h¢Lpa11ics
and the subiecx matter of this case.

2 . Evidence Slam-ting RwsnnMlen of Puvdwte Price, pr remand, IWSI
introduced the testimony andmpout of an expert on utility valuation, Gcrjald ft Hénknau a
registnrcd professional engineer in Indiana and elsewhere. Mr. Hartman has pcrfonizaed more
than 300 valuation studies of utility property across the country over the past 27 years and
perfoxmod a reproduction cost new less dcpnaciation ("RCN1.D") study of Ute Lincoln system,
which ITS] entered into evidence. :Based on his study, Mr. Hauttmzén tesdtied that the Lincoln
System has a current RCNLD value of $1,695.958.

Mr. 8411 qidqued Mr- Ha1rti:ng1n'g RCNLD study. and argued that $182,160 should be
eliminated fromtnat valuanvni Teiving s1,513.t9ia. Mr. Bell noted that Mr. Hatmnnan assigned a
value to "the establishnxenf of routes Ana éustomexs; the exercise of managerial skill and
effleiency of the wolddome; and the rccouds of pnutitability of the fully functioning and
organized business." .MQ B¢ll chargcterizrd thleae items Qs "intangible aspic=ls" cm' "good win,"
and notegl thatl;C._ 8-1~2-6(b) such ileqlslo Qu insided a utiliIy'8 flip Value.
Mr. Sen receumrnended mom the inclusion of $87,uUO for organizational costs and $80,700 :or
other intangible costs, totaling $167,760. be. °2"=!u4'=Q.fx<1n1 gpngidgratictzg ii' ugly -[gif value
determination. Mr. Ben also that Mr. Haltnrnaln's s1se»0o valluatioo Rf cee'l8lin
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agreexmms between the utility and other entities be eliminated from the proposed RQNLD value,
arguing that those agreements are not tangible property.

Mr. Bell need Lhat Mr. Harman's valuation included a 22% markup for "Administration,
Legal, Intsresz, Taxes and other Overheads, Engineering, Surveying & Technical! Services, and
Construction Managcmcm and Inspection," which together totaled approximately $265.61
Aldlough he proposed no altemativc value, Mr. Bell3mas.concemed the markup was exccsszve.

8
E

IE
E

Mr, Bell argued that RCNLD studies have not been reliable when determining the fair
value rats base of a utility. He quoted several Commission omdcxa that criticized RCNLD studies
because they assume the utility's system would be reproduced in thesamo fashion if built today.
Mr. Bell slated that the Commission has never equated RCNLD values and fair value rate base
and has consistently found utilities' fair value rate bases to be significantly less than their
RCNLD values. To illustrstc his point, he included a table summarizing Commission Endings
in past late cases. . -.

Ms. Lisa tgsltifisd go; mit;¢u>8d far Lincuh; was not masongble. Ms. Lynn noted
that it ws= ._lS. . ._ , . .... ` _of
9on_shuctien1.'£ZL5Cl'1Jr¢.¢2&Gl\!d@d.hlum she nuaasine o9v8liic. 98 aulleu that mos: or me uiillty
pmpcny for whuih Utilities, mc. (me cospomatié harem of IWS1) agzesd to pay $1.25 million way
conuibulsd and thus not pan of its value for ratunaking purposes. She proposed that in light of
the nigh level of contributed play. Rh<=. fair wcahuznfxhe luZilitxwas $70,147.

is ug;-.ll gown that whq.l_ daa:nnim'ng_a udliws we iuaae, conuibutiqng m_ 4351

Ms. Lynn pointed to an earlier Commission order in which the Commission stared, "as a
matter of policy the Commission has dctcirunined that in addxcssing the reasonableness of an
acquisition price tic primary criterion to be used will be the fair value of the acquired utility as
determined by this Commission in the most recent rate case for that utility." Order, Cause No.
40103, May 30, 1996, page 15- Ms. Lynn noted that when Utilities, Inc. conditionally agreed to
Purchase Lincoln's facilities and franchise on October 24, 2000,.Lincoln's fair valle rate base
was $44,95l, as discussed by the Commission in Cause No. 39956. At the time the agreement
was executed on March 15, 2002, a man recent rate order had beam issued in Cause No. 40452.
However, the Order in Cause No. 40452 did not determine Lincoln's fair value, but instead relied
on the stipulation of Lincoln and the OUCC that a fair return of $9.902 was appropriate. Prim to
the closing date of Mardi 15, 2009, the Commission issued an Order in Cause No. 4l'7l0)U
finding .Lincoln's fair value rate base to be Linccdn's "investor supplied" engine cost rate base of
$33,049. Ms. Lynn provided documents establishing that before consummating its acquisition of
Lincoln, IWS1 had been pa*ovided the Tina! Grier in Cause No. 40452, and a copy of Lincoln's
petition in Cause No. 41710-U, in which Lincoln requested approval of a rate base value of only
532345,

Ms. Lynn stated that undoubtedly Utilities, Inc considcernd it too risky to pay $1.25
million for a plant with a fair value rats base of lessihan $50,000 without an assurance that i\
would be able to pm most Of its purchase price into rate base. She noted Utilities, Inc. had very
little to lose in agreeing to pay $1.25 million for the plant if the payment of that purchase price
was contingent on the Commissiorfs agreement to include 90% of that purchase pxicdin rate
base. Ms. Lynn tcstif3ed that Utilities, Inc. did not conduct a valuation study of LiJncolt1's assets

3
r
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before conditionally agreeing to the purchaseprice. She explained that :here is a cost associated
with such a valuation study and suxmiscd that a utility might wish Lo avoid that cost when there is
a strong likelihood that the rate making treatment on which the transfer depends would be denied.
Ms. Lynn noted that if the Commission determined Lincoln's fair value was 90% of $1.25
million, then Utilities, Inc, would be able lo a return on 90% of what it paid. But if the
Commission did not make such a determination, Utilities, Inc. woad have lost nothing but the
cost of entering into the agreznncm. "
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Ms. Lynn noted that in this remanded Cause IWSI paid Hartman and Associates for a
report to establish an RCNLD value of IASI's assets, which was Bled on July 3, 2003. Ms. Lynn
advised that this report did not express a fair value of the assets but merely an RCNLD value.
Because lair. Hartman's RCNLD- makes no allowance for CJAC, Ms. Lynn explained it is
necessary to deduct the value of CIAC from the RCNID when determining fair value.
Beginning with the RCNLD value provided by Mr. Hartman, Ms. Lynnmeduced that value to
reflect Mr. Bell's adjustments, and then multiplied the modified RCNLD by the percentage of
plant that was not provided by cuntribulion to the utility. Using this methodology, Ms. Lynn
proposed a fair value determination of $70,147. Ms, Lynn concluded that $1.25 million was not
a reasonable price to pay for the assets and such a price should not be considered the fair value of
the utility.
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Public's witneu3gy~qarg;{3niman N=yi=\ved,fr¢>m a Dolicy perggzpmivg why s h o d

banxsluded iu~m.uu= af,a.m;h Wmakiu Enpasea. Mr. Kau&rxA1I srausd
that "the xiii issue in. this cause from a po.jcy perspective is wnuhcr re .4 appwoprihtc to allow the
purchaser of a utility to change the fundamental character or treatment of CIAC throuQz the
purchase of a utility."

utility for ratcmakmg

Mr. Kaufman asserted that allowing a subsequent purchaser to recover, through rates, an
investment that includes the value of conmlbuted plant is mathematically equivalent to including
contributed plant 'm rate base when setting rates. In addition, Mr. Kaulinuan argued that the initial
owner in such a scenario would be earning an Undeselrved profit or windfall if he sold his utility
for a price that included the "educ" of contributed plant. Finally, Mr. Kaufnnacn argued that in is
the xauepaygza who will ulUmaluly finance this undeserved windfall through higher rates if the
subsequent purchaser is allowed no recover an aeqm'sition adjustment,

Mr. Kaufman asserted that allowing CIAC to be recognized during the sale of a utility
implies that there are two different fair value rat: bases: One for setting rates and one for
determining if the purchase price of a utility is reasonable. Mr. Kaufman added that fair value
does not change depending on its use, Mr. Kaufman them discussed how a policy that ignores the
fundancnental character of CIAC provides an .improper incentive for utilities to act] their assets.
Mr. Kaufman stated that a policy which ignores or changes the fundamental character of CIAC
when a utility is sold would create ba two-tiered system where any utility with a significant
amount of CIAC will be worth less Lo its initial owner-than it would be to any subsequent over.
Mr. Kaufman then asserted that any utility with significant CIAC would have to be sold for the
owner to maximize his value, My. Kaufman than concluded that the sale would not be based on
an inability to run the utility, but on the opportunity tO exploit the, value of contributed plant.

1 4
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4 IASI's Rebuttal Testianunv. On rebuttal, Mr. Hatrtman defended his RCNLD
study, noting his ptiillliry inpvzzs --aM unit costs antl 383: qgjéntities et the i5ro§e_-x_t}' he
yawning .irNhis-ease ~=-mQ uncontrovenerL He Noted that none of the fat>to1'$'id¢ntiflea by No
Bell as a basis fur discounting RCNLD values in other cases is present in this case. Speeitlcally
Mr. Hartman responded that Mr. BelTs crin'cism of RCNLD studies is the gm often asserted in
the case et large aystezns that have beeN constructed and added to over many years. He
observed that such criticism "does not apply tithe IWSI system, which is small and consists
solely of pipes and lnetets." He added that "there have not been significant advances in
technology, planning, efficiency of construction, shiftingof demands or other famous that would
cause this property to become non-functional Cr even partially non-functional,".and assented that
the IWSI sysUeun "cxxuld be readily replicated today, Ina single, relatively small project." Given
that the Purrchaae Price' was less than 75% of the RCNLD value of the plant purchased, Mr
Hartman gonelurjed thafNme P\11ch§%s9.,Pti4;e wwmamnable

IWSI dm introduced on rebuttal the testimony of Bfeven Lub.c:tozzi,lthe Diusclor of
Regulatory Accounting for Utilities, Inc.. He eountezed Mr. Kaufmazrs policy arguments
xuspecting'ClAC, noting use: MCwWMM .in »11.cas.==
swf# or by pnugusua _Bldill§U\3!l=wlL. ¥5=nt rn'n¢ni6lil.at
con'368E§ iii' iiiinsier or utilityasset; ro be in 'the pubic intowsl and. thus, to Ne =l;euu:.age<L

s genius Thu discmedon w gamut or derv
all of u;1.211=ln9=e\u\4ai=&G19u ¢M@n8-nn.  xnniéxiér i x °

Ccmgaqumation of Transaction_ An issue that arose in this remandcdpase
involved Joint Petitioners' decision to go Lhrough with the acer°sition. which closed cm Nam!!
15. 2002, Mr. Lubcxtoazi stated in his rebuttal testimony, "In rcliaunce on the Cclmmission's
assurance that oucha return will be allowed, IWSI. has purchaser! the subject property

In its proposed order, the OUCC took issue with Mr. Luberto2.zi's suggestion that IWSI
relied on the Commission's December 19, 2001 Order in this Cause when it decided to close on
the purchase of Lincoln's assets. The OUCC pointed out that at the time of the purchase, the
OUCC had ahead petitioned the Commission for reconsideration and on March 5, 2002, ten
days prior no do closing date, ad the OUCC had requested that a ecrtified copy of the transcript
and record be prepared for the Court of Appeals for appeal purposes. Thus, alccomding to the
ouch, IWSI was clearly on notice Max there was a strong likelihood that the Order would be
appealed and possibly rcvensed- Yet IWSI closed. At the heading, lisSI's witness Mr
Lubertozzi denied that IWSI closed because it was contractually bound to do so following the
Commission's December 19. 2001 order. Rather he stated that the decision to close was a
business decision. The OUCC argued that IWSI procecdedat its own risk, and the Commission
should not be constrained by IASI's asserted reliance on the December 19, 2001 Order. The
Commission agrees that IASI's decision to close on the txaxisaczion prior to the exhaustion of all
appeals should not constrain the Commission'8 decision on remand

6. Findings on. Fair Value. After reviewing the evidence relating to Mr. Hamlnan's
RCNLD study, we End that his RCNLD study was prepared using a reasonable method4JJ4>gy
However, ccxtain adjustments painted out by the OUCC's Mr. Bell are necessary, We find that
Mr. Bell has appropriately diminalcd $182,760 Mum Mr. I-1amt:tnan's RCNLD vlzdue of

"""U'\6 l")/I FIX 1 ID: UT1L1TIES, INC l P9GE:@86 R=94z



au6-24-2004 TUE 04:56 PM F8X NO

$1,695,958, becalm those items relate to intangible assets or goodwill. Thus, we find that the
:word cvidcxxcc supports a RCNLD valuation of $1,513,198

The Indiana Supreme Court and the Indiana Conn of Appeals have recognized that
RCNLD is one of sevcrd reasonable valuadqN mcthcxis that can be weed in determining fair
value. TheIndiana Supreme Court has said

the coins will not limit the Commission to any one or
more metthodzs of vadualion. be it pxudenz inveaunenc, original cost,
pzwsasent value, ax cost of reproduction. This coin has held that cost
of xeprodUcdon depreciated is a proper item to be considered under
the statute in giving at a fair value figure.

Public Service Cmmmlxsion v. City af lnd7anapoIllv, 131 NB.Zd 308, 318 Gnd. 1956)

In Indianapolis Warn v. Public Service C'om'n, 484 N.E.2d 635, 638-640 (Ind. App. 1985), the
Indiana Conn of Appeals explain that a fair educ detcsnninatiou by Ha: Commission is Not an
eitbex/or proposition behvecn Original cost and reproduction cost, but derives from consideration
of all kgitirnaze educ factor. indiana Counts. thsreforn, recognize a mxxuber of 1¢gnima¢¢
valuation methods that dm Commission should consider in determining fair value, one of which
is the RCNLD anncrthod

Our August 10, 1994 Order in Cause No. 39843, which recognized the Court of Appears
directive that fair value is not an either/or situation, discounted the value of a RCNLD study
because: "Such things as economics of scale when rebuilding plant anudtcclmological advances
in plant property items are major factors which affect any reproduction cost new study." Otdeac:
Cause No. 39843, August 10, 1994, p.6. In the instant Cause, however, IWSI has presented
evidence that the particular property being subjected to. a`RCN1.D valuation has not been
affected by technological advancements. IWSI has asserted that Lincoln is a snmadl distribution
system, without major ueauaent works, hydrants, storage and repump facilities. The pipes and
meters that constitute the majority of IJncoln's plant have not been affected by significant
advances in technology. he addition, Lincoln relies on another water utility as its source of
supply. Because of its simplicity as a small distribution system consisting prinmturily of in-gmund
pipes and above-ground meters, the reproduction cost of which can be more objectively
determined thank with more complex system coulnpoNenra, greater reliance can be placed on using
a RCNLD valuation as a fair value determination

The OUCC contactly noted that this Commission has yet to equate RCN:LD with fair
value, However, Joint Petitions: are not asking the Commission to do so in this case. They are
instead asking that the fair value be set Ar a level that represents at least 90% of the-$1.25 million
purchase pxicc paid for the utility. Such a valuation of $1.125 nni1lion.would represent roughly
74% of the RCNLD value determined above. While this figure mpxcsnnts a greater fraction than
has bottom seen in some other cases, the Cominissiort accepts Mr. Harnnnaxfs explanation that the
RCNLD valuation in this case should be closer to the fair value of the utility than what is sum in
cases involving other udlides
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Given, therefore, the accepted use of RCNLD as one of several legitimate valuation
methods, and a demonstration that aRCNLD study is likely to more accurately reflect fair vail
in this particular factual situadcm than it would in other more complex valuation situations, we
ind that the 0UCC's modified RCNLD study resulting in a $l,513,198vduadon is a reasonable

calculation of due value of Lincoln's assets and, therefore. that $1.25 million is a reasonable
ptuchase price. In addition, and unbalancing the interests of the ratepayers and the new owner of
the utility, the Commission finds that the fair value of $1.125 million that was previously
approved is still a reasonable fair value determination of the requested acquisition adjustment.
Although this figure is signiticandy lower them the utiiityls RCNLD valuation, it is a figure that
IWSI has indicated ix will accept

Request for Return of the Acqulélion Adluitqieqg In our December 19, 2001
Oncer, we found that the Joint Petitioners were unable to show that customers will receive a net
quantifiable benefit after taking into account the favorable accounting treatment being sought
and that, thCrcfosc, the JoiNt Petitioners should not be given_.thc requested return "of" the
acquisition adjustment. This .Ending was not disputed by any party and,.tn the extent our
December 19, 2001 Order was reversed by the Court of Appcds in its entigcty, we take this
opponunizy to restate that such acquisition adjustment on the ream "of" the purchase price
should be denied. In order to explain our position we also rcodopt and loincorporate our
discussion of that issue from the beginning of sub-section 5. C. 2. of the Decennbea' 19, 2001
Order to our finding that a return of the Inquested acquisition adjustment should be denied We
also readopt our prior langugxgc finding that a transfer of the utility assets from Lincoln to IWSI
is approved, which also was uncontested

Discussion. In its opinion remanding this case, the Conn stazod 'The IRC's
Order contains no clear esnplanaxion of why permitting this acquisition adjustxnem under thcsa
circumstances does not violate the principle ThaI a utility may not cam a return on property in
which it has made no investment On remand, if Lhe IURC again addresses the acquisition, it
should include such an explanation." OUCC v. Lincoln and IWSI, p. 1077

In its Reply to the OUCC's Proposed Order, IWSI claimed that permitting an acquisition
adjustment in this case would not violate the Courts stated principle that "a utility may not cam
a mum on property iN which it has made no investment." because hem IWSI will be coming a
temtrm on money it actually Mvxmdwhen it purchased the utility, While it is clear the dance of
utility pwpeuny may not include the value of contributed property in its rate base, IWSI points
out that it is not a done. The partial (96%) future recovery represented by the acquisition
a<§ustmcnt would represent a return on IWSl's very real investment in plant which is used and
useful in providing utility service to the public

In its proposed order, the OUCC repeats the argulnmznts made by its witnesses that the fair
value of an acquired utility should non include what was considered CIAC on the books of the
prior owner. The OUCC argued that including what was previously considered CIAC in the new
owner-'s fair value rate base unfdrly subjects the utility's ratepayers to higher :axes for the exact
same plaNt in service, and also unfairly allows a windfall profit to the former owner. The OUCC
asserted than iwo Court of Appeals cases clearly prohibit the inclusion of CSAC in fair value rate
base, South Haven Waterworks v. (Mice of Utility Consumer Counselor, 621 N.B.2d 653 (Ind.
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App.1993) and Lincoln' Urilizies v. Once of Uziliry Consumer COunselor, 661 N.E.2d 562 (Ind
App. 1996)

The Commission agrees that the cited cases establish the principle that a utility that
receives donated infrasmlcfure may not include the value of that infrasxmezure in its fair value
rare base. Be we End Lhat the Cause before us presents a diffezem imation -- one in which a
purchaser of donated property should, under certain circumstances, be allowed to emu a return
on the investment. In remanding this Cause, The Court of Appeals recognized that it may be
app:ropnlatc to allow an acquisition adjustment in certain situations involving the sale of CIAC
heavy utilities when it said

We do not dispute that approving this transaction may
make good economic sense. If CTAC were never includable in Lhe
fair market value upon the transfer of a utility, it would render
utilities with a high peurceutaga of CIAC virtually valueless, and
:More would be no incentive for larger, moreefficient companies to
acquire those lilceI..incoln, the small size and inefficiency of which
lender it untenable in the long term.

OUCC v. Lincoln and IWSI, p. 1077

Because Lincoln was unable to sufliciendy demonstrate any net benefit to ratepayers as a
result of favorable accounting treatment, we determined that Lincoln is not "small" or "troubled
in the context of perhaps qualifying for a mum "of" an ncquisidon adjustment However
Lincoln is, nonetheless, a snoall, family-owned utility and its owner desires to be rid his utility
obligations, The OUCC suggests that the contdbuted property, which the present-. owner has
always had to exclude from rate base, should continue to be excluded by any new owner. The
consequence of following the OUCC'S suggestion, however, is that 21 utility such as Lincoln
which consists of approximately 98% contributed prOperty, would be of little or no value to a
legitimate and qualified prospective purchaser. It follows tear. since the original owner made no
investment in almost the entire original plant, that the original owner not bellowed lo cam a
return on that donated property, which up until now ha been our consistent ratennaking approach
with aNs utility. But certainly the donated plant still has value, and it is not reasonable to expect
a larger, qualified utility to invest in a ffzrility that has such a small, or possibly even negative
rate base upon which to earn little, if any, mum. To not allow the character of what was CIAC
to change in this unique situation would be to invite not only the inability to sell such a utility
but the decline of the utility to a point that it does become "troubled," with all the human health
environmental, and financial concerns that accompany a troubled utility

Our decision to allow aN acquisition adjustment on 90% of the purchase price in this
Cause is unique mid fact-spwific. First,Lincoln is a small utility that, bccansc it is so heavily
weighted with GIAC, has rates that are well below those of a comparable utility with similar
non~contribut¢d infrsnstructtxre. Second, because almost dl of its plant is excluded fromm rate bas:
Lincoln has only Noniinal operating income. In addition, because of its size and limited value
due ca the exchwion of ClAC, Lincoln may have diffictxltyjn atuacting capital, These financial
factors could impact Lincoln's ability to perform needed maintenance and repairs, which puts
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Lincoln in a category of being prone to becoming a troubled utility. Third Lincoln is being
acquired by a large, qualified utility that should result in greater efficiencies and greater access to
capital, which should bring about tangible savings to customers over time. As such a utility
IWSI is in a position to cnsulc that Lincoln docs not become uonbled. Fourth, Lincoln has been
in operation for Many years and the vast majority of its plant has been carried on its books as
CIAC for those many years. We would be skeptical of the intentions of a young utility
operating primarily with donatedproperty, that wanted to quickly com}'ert the character of that
property for financial gain

We are likely to see Gluer "Lincolns" in the future. For example, the owners of small
utilities in subdivisions built years age, that contain water :mellor sewer infrastructure donated by
the developer, will desire to be rid of these udlides. While we realize that theme must be an
iMpetus for qualified purchasers to invest in such utilities in order to ensure continued and
adequate service, we also realize that there is no guarrantec that any pzanicular set of facts will
merit the approved we have granted herein. As it is in this Cause, any future dlctentncinalion of
this situation will be unique ad fact-specific

Pinally, the Comlnission's practice of awarding favorable acquisition adjustment
treatment is not incompatible with those statutes that govern valuation of public utilities
Although the OUCC contends that CIAC shouldneverbe included in the fair value rare base of
either the initial done or the subsequent purchaser of the utility, the OUCC seems to havenot
considered the provisions of LC. 8-1-30. That chapter gives the Commission the authority, in
certain circumstances, to force the sale of utility due topoorservice or other factors. in the
case of a forced sale, Lheperson acquiring the utility is required by statute to pay the fair gg8gl58g
value of the utility. Pdf market value by definition includes intangibles like goodudll and would
seem to also include the value of infnasnuctme previously donated to the utility. Thus, the
continuum of water utility valuation has two seemingly incompatible endpoints: at one end of
the speculum a utility is valued using fair value as defined by I.C. 8-1-2-6, which excludes CMC
and intangible assets; at the other end of thespectrum, a forced sale is to be based on the fair
market value of a utility, which would include those kinds of assets

However, the type of utility at issue in this Cause, and the level of acquisition adjustment
we are allowing for its purchaser, seem to fit appropriately between these two ends of the
valuation spectrum Lincoln is neither a well~developed,financidly-sotmd utility, nor a
candidate for a forced sale. And just as Lincoln. as autility, falls operationally and financially
somewhere between the best and worst, our determination on an acquisition adjustment falls
somewhere between these two corresponding valuation endpoints. In other words, utilities that
are Well-managed and that provide adequate semlce are valued using the fair value system
prescribed by statute. Those utilities that me determined by the Commission to possess
characteristics like those we have ascribed helrcilt to Lincoln may qualify for favorable
acquisition adjustment treatment that would allow at least partial recovery of investments above
and beyond what is typically deemed w constitute the utility's fair value. Finally, those utilities
that are poorly operated or are in poor condition are valued at fair mark value when forcibly
sold. Therefore, by falling somewhere in between these two statutory endpoints, our
determination with respect to the acquisition of Lincoln seems in harmony with the statutory
specmxm of utility valuation

Que-24-2fa<a4 4.54pr4n Fax ID:UTILITIES» INC pl:lGE:818 R=942



AUG-24-2004 TUE 04.67 PM FIX NO p; N

For the reasons stated, we determine that it was and continues to be an appropriate
exercise of our discretion Io grant Lincoln's purchaser favorable acquisition adjustment
treatment

Location of.Records. We also note that at the hearing during cross-examination
of Mr. Lubertozzi, we discovered that certain *i>f IWSI8 records an being kept in Nonhbrook
Illinois, which is contrary to the requirement of LC. B-1-2-25 that dl books, accounts, papers and
records are to be kept in the state and shall not be removedDem upon such conditions as may
be prescribed by the Commission. Mr. Lubertnzzi noted that 'Nevin Lakes Utilities had been
given pemmndssion by the Commission to keep its records in Nrntirbanonk. Illinois. YW\ile this may
be true, the authority we gave to Twin Lakes does not authorize another utility owned by the
same parent to take its records out of state. IWSI should have aslaed for permission but aid nm
Nonetheless, the .OUCC indicotcd ini¢s_3m¢;;n@;g1,g,nl1g;;hg5_j;.¢,u¢5J,¢L¢lm;@¢g_;g_gm_g;8n;i_ng
such authority under the same condjtiqns _we impose garerally. Therefore, our approval is
conditioned bnTW5TP°Wvé we cost; of the .CQl11Iwaaon
visits to `F4otrzh1:»ns6ij, Illinois as debemniincd by the Cummisdon Md the_ UULJC respectively
These costs would include rcasolidbk. tr ansputtnudn. idiigiNyaSnd nzreals

IT IS THEREFORE ORDERED BY THE INDIANA UTILITY REGULATORY
COMMISSION that

our puncrvious authorization .for Lincoln no sell all of its waiar distribution facilities
in IWSI is affinuncd

2. In connection with its purchase of all of the water.dist.ribution facilidcs of Lincoln
we afi inn our authorization for IWSI to record. for ranfélnnaking purposes, an- acquisit ion
adjustment reflecting the diffcnenoe between 90% of the purchase price (i.e., $1,125,000) and the
depnxiatcd value at the mc of closing of the assets acquired, calculated using the rel investor
supplied capita] approach used by the Commission tueatablish 1.inooln's rata base in Cause
No. 41710-U. TWSI shall not implcxntsnt this adjustment prior to our onitr in its next rate case

~3. This Order shall be effective cm and after the dale of its approval.

MCCARTY. HADLEY,R1PLEY AND zmGnE11conclJn= LANDIS ABSENT=
APPROVED= AUG 2 4 ZUU4

I hereby certify that the above is a true
and correct copy of the Order as approved.

40484 4439§ <4
Nancy E. MalnLl1ely
Secretary to the Commission
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WENT CCH Ti COMMONWEALTH OF VXRGINIA

STATE  CORPORATION  COMMISS ION

AT RICHMOND. October 19. 2005

APPLICATION OF
CASE no. PUE-2005-00063

MASSANUTTEN PUBLIC SERVICE
CORPORATION

For approval of transactions under Chapter 4
of Title 56 of the Code of Virginia

ORDER GRANTING APPROVAL

On January 21, 2005, Massanutten Public Service Corporation ("MPSC") filed an

application with the State Corporation Commission ("Colnmission") under Chapter 4 of

Title 56 of the Code of Virginia ("Code") in Case No. PUB-2005-00005 requesting

approval for the agreement under which MPSC will receive services provided by Water

Service Corporation ("WSC") that are deemed necessa1'yfor the performance of MPSC's

public service obligations. At MPSC's request, the Commission permitted MPSC to

Withdraw the application. By Order dated June 7,2005,MPSC was directed to file a new

application under Chapter 4 of Title 56 of the Code in connection with the services

provided by WSC to MPSC. On July 22, 2005, MPSC tiled a new application for

approval of sem'ces provided to MPSC by WSC ("Revised Ag;reernent")

MPSC is a Virginia public service corporation that provides water and sewer

services in and around Massanutten Village, located in Rockingham County, Virginia

MPSC first obtained a certificate of public convenience and necessity from the

Commission to provide such services in 1985. MPSC is a wholly owned subsidiary of

Utilities, Inc., a holding company that owns and operates water and sewer companies in
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17 states. WSC also is a wholly owned subsidiary fUtilities, Inc., that manages and

operates the water and sewer companies owned or operated by Utilities, Inc

Pursuant to Chapter 4 of Title 56 of the Code (the "Affiliates Act"), MPSC and

WSC are deemed to be "affiliates" within the meaning of the Affiliates Act because of

their relationship to Utilities, Inc, As such, MPSC is required to file for prior approval

under the Affiliates Act for any arrangements or agreements with WSC since MPSC's

annual operating revenues are equal to or greater than $500,000, pursuant to Chapter

10.2:l of Title 56 of the Code of Virginia ("Sma]l Water or Sewer Public Utility Act")

IVIPSC, therefore, requests approval under the Affiliates Act for the Revised

Agreement. The Revised Agreement provides for WSC to provide to the operating

subsidiaries ofUtilities, Inc., including MPSC, services to include executive, engineering

accounting, operating, construction, legal, and billing and customer relations services

The Revised Agreement provides for these services to be provided at cost, without any

profit. The Revised Agreement also prescribes the method of allocating costs among

water and sewer companies owned or operated by Utilities, Inc. The Revised Agreement

continues in effect until termination by either party upon 90 days' written notice

MPSC has been operating under an agreement for the provision of services by

WSC since January 1, 1987. At that time, approval was not required because IWPSC was

exempt &om the Affiliates Act pursuant to the provisions of the Small Water or Sewer

Public Utility Act. IWPSC does not meet, and has not met for many years, the Small

Water or Sewer Public Utility Act's financial threshold for exemption from the Affiliates

Act and, therefore, has filed this application seekingapproval of the Revised Agreement



Even though MPSC has been subj act to die Affiliates Act for quite some time, it

was not lentil Staff discovered in the course of MPSC's 2002 Annual Informational Filing

review that MPSC was operating under an agreement without Commission approval

MPSC subsequently filed for approval of the agreement in Case No. PUE-2005-00005

and the Revised Agreement under the Affiliates Act

MPSC represents that WSC is able to provide the services that MPSC needs due

to its centralized management system. As provided for in the Revised Agreement

charges that can be directly assigned to MPSC will be charged as such, while expenses

that cannot be directly assigned will be allocated among MPSC and its affiliates or in the

case of costs incurred with respect to a particular group of the operating companies

among the members of such group. Such costs will then be allocated based, among other

factors, on each coInpany's average number of customers, or customer equivalents, as

defined in the Revised Agreement. MPSC represents that the majority of costs will be

directly assigned Rom WSC with allocationsusedonly when it is not possible to directly

assign costs to each of the operating companies. Costs will be allocated among the

operating companies through the use of allocation codes

MIPSC states that, by being part of the Utilities, Inc., family, MPSC is able to

obtain services at a lower cost than MPSC could provide internally or through a third

party due to the economies of scale associated with Utilities, Inc

NOW THE COMMISSION,upon consideration of the application and

representations ofMPSC and having been advised by its Staff; is of the opinion and finds

that MPSC's participation in the Revised Agreement with WSC to obtain services

deemed necessary to provide its public service function is in the public interest and



should be approved. We believe that there are certain economies of scalethat could

result from MPSC's affiliation with Utilities, Inc., and firm obtaining needed services

from WSC. However, MPSC should evaluate services obtained from WSC on a regular

basis. Services for which a market exists should be evaluated as to the cost of such

services from the market to ensure thatMPSC is paying WSC the lower of WSC's cost or

the market price for such services. MPSC should bear the burden of proving during any

rate proceeding that it paid WSC the lower of cost or market for such services. Our

approval should include only those services specifically identified in the Revised

Agreement. Any other services, including any loans or other capital from affiliates to

MPSC would require separate approval

We are concerned, however, that MPSC did not file for approval of the agreement

in Case No. PUE-2005-00005 and the Revised Agreement until Staff discovered MPSC

had been operating under an agreement for the provision of services by WSC during the

course of its review. We, therefore, direct MPSC to take the necessary steps to ensure

that such violations of the Affiliates Act do not occur in the future

Accordingly, IT IS ORDERED THAT

(1) Pursuant to § 56-77 of the Code of Virginia, approval is hereby granted for

MPSC to obtain services from WSC pursuant to the Revised Agreement under the terms

and conditions and for the purposes as described herein

(2) Regarding services obtained from WSC for which a market exists, MPSC

shall make the necessary comparisons to ensure that it is paying the lower of cost or

market for such services obtained Hom WSC



(3) For purposes of cost recovery duringany rateproceeding, MIPSC shall

bear the burden of proving that the pricing policy as described in Ordering Paragraph (2)

was followed and shall maintain such records to support such compliance for Staff

review upon request

(4) The approval granted herein shall include only the specific services

identified in the Revised Agreement. Any other services, including loans or other capital

to IvIPSC from its affiliates shall require separate approval

(5) MPSC shall take the necessary steps to ensure that prior approval is

obtained from the Commission under the Affiliates Act for any future affiliate

transactions

(6) Any changes in the terms and conditions of theRevised Agreement firm

those described herein, including additional services, pricing, and allocation methods

shall require Commission approval

(7) The approval granted herein shall not preclude the Commission firm

exercising the provisions of §§ 56~78 and 56-80 of the Code of Virginia hereafter

The CoImission reserves the authority to examine the books and records(8)

of any affiliate in connection with the approval granted herein whether or not the

Commission regulates such affiliate

(9) MPSC shall submit an Annual Report of Affiliate Transactions with the

Commission's Director of Public Utility Accounting by no later than May 1 of each year

such date subject to administrative extension by the Director of Public Utility

Accounting. information to be included in such report shall include the name of the

affiliate, a descnlption of each affiliate arrangement or agreement, the dates covered by



such arrangement or agreement, and the total dollar amount for each service provided or

transaction conducted. The report, the first of which shall be due on or before

May 1, 2006, shall include all agreements with affiliates regardless of the amount

involved

(10) If General Rate Case Filings or Annual Informational Filings are not based

on a calendar year, then MPSC shall include the affiliate infonnation contained in the

Annual Report of Affiliate Transactions in such tilings

(11) There appearing nothing further to be done in this matter, it hereby is

dismissed

AN ATTESTED COPY hereof shall be sent by the Clerk of the Commission to

Donald G. Opens, Esquire, Troutman Sanders LLP, Troutman Sanders Building, 1001

Haxall Point, Richmond, Virginia 23219; and delivered to the Commission's Divisions

of Public Utility Accounting and Energy Regulation

lm
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SPECIAL ORDER BY CONSI'l"NT

ISSUED TO

IVIASSAN UTTEN PUBLIC SERVICE CORPORATION
(vrnxcs Permit No. vAn024732)

SHCHQ A: Pwrvon

This is a Coxzwcnl Spucinl Order issued wade: the authnwiry of Va. Corie § 62. 1
44,l5(8a) and (8dQt, btctwccn the Stain Watt-:r Control Board and Mazssanuttczn Public Scuxvicn
Corporation. for the ;ru1p(\s6 of rvssolving ccrtiin violations of environmental laws and

Unless the contrrxi clearly indicates otherrwisegtha fvllovving words and trams have rho
!nvvwuhng assigned fn them below:

"Vm Carin" means the Code of Virginia (1950), as amended

Board" means the Stay: Water Control Board, a permanent citizens' board of ten
Cummonwvaalth of Vhzggia as described ̀ mVa. Code §§ lC.1--I184 and 62 I_44.7

DsparUncrrl" or *T)EQ" means the Dep+arOI1Mt of Erlviromncntal Qualilyq an ngnucy
of the Coxumonwrrnlth ofVi:gin3a as dnncuribod in v Codc§ ]0_1-1183

'Dirtctot means the Dirkxtor of the Deparmnmnr of Environm.crl:;ll Quality

Order" means this document, also known as a Consent Spemiul Order

31iI1I 93133182 F99 01 3003/ i s / s o
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"MGD" means n1i1li<>n gallons par day.

"EQ basin" means oqualiication bum. .

"TRY" mean ToxicityReduction Evaluation.

"CTO" scams Ccniiicara no Opoxubc.

"TOP" means Toxicity Monitoring Pmgranmn.

"SMP" means Sludge Management Plan

"VDH" moans Virginia Dopuxhnczxt of lioalth

"I&.I" means inflow and Iniiluation.

"O&M" mcfans Operations and Maintenance.

"P,E.R." moans Preliminary En ginncrilng Report.

"Regulation" means the VPDES Pam: Rzgulaiiou 9 VAC25-31~10 at seq

'To:rmit" means Virginia PollmMuxt Discharge Elimination 3§'8tu1n Penni! No-
VA0024732 iaaund to Massanutnnnn, Which bccamn affective Novenubtr 20, 20(X) and
eucpircs November 20, 2005, Pmnnit limits include pH, biolclMuuical oxygen dcmmd
["BOD"}, total suspended solids ['TSS"], dissolved oncygcrn ["D.O."], ammonia, and
total residual chkirixxc t"TKC"]-

"Facility*' and "Plaut"m a the Massadtltveml STP loma in RucHnghm Fclnliy,
Virgina. .

"VRO" means the Valley Regions! Otiico of DEQ, located in Harrisonburg, Virginia.

"Masseur:an" means Masaanutten Public Sczvice Corponariou, which own; and
opurxtoa the Masatmuttcn Public So*/ioc: Cozpnration STP.

"Amendment" means the amczndmaxt to the 2G02 Orzricr that became dfuctivv
Scptcrnbc: 1, 2004.

"2002 €)rde1" means the consent special order that became nrifkective April 8, 2002.

"NOV" means Notion ofViolaliou.

"ST"P" :means sevvaggc trcarznent plant.
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DEQ issued a NOV on May 10,  2005,  to  Massanut tcn for  v io la t ions of  the
Amendmcnl fs schedule of  conxpl iaiznca including fai lure to submit  nppmvnblc as-bui l t
plane and spoci fkal ions for the upgsnwdcd Faci j i ty,  The NOW also ci ted Permi t
vzo iat ions for  th i l ure to  sample ad rnpnrt total cyamicio and di -2-efhylhcxyl  phrhnlate
Md f lai lurrc M address tachnioal  inspect ion dcdix: ic:nd¢B in a Likely manner in
accordance wi th Permit  raquixulnucnts.  (Nota:  total .  cyalnido and di»2-cthylhexyl

.Phfhra1Mc ware later rcmcuvod timauu Thx: Peanndt).

The 20052 Dvdcr requued Massnuutton to ccunplotn Thu conxstmCtion ofFs:ility upgnadn
by may 15,  2003,  w went 5101aL1 et-fluzznr limitations and m induct  azl l tu and ohzwonic
cmmiirmationd toxicity tnslt inmg :Mar the nomplctiun of Thx: new Faci l i ty.

Of August 16, 2002, the Virginia Dupartxncrnt ofHealtb canxiitionadly Iqaprovcd the
plans and rl3§.Je£xficatic»ns for die Fsoility upgprndo. Ono of the conditions of (he
approval was that a¢s~bui1r plans auld ape<:LEcaJ;icms were to be submitted to Ami
enpprxsvcd by flu: Vugjluia Dcpartznent oflHcalth prior to issuance of a CTO br the
upgraded Facility. ~.

TaLc Amcnémant Te the 2002 Order provided mcldit ioaua] tknsz for Massuxnxttcn an
submit  approvabbs as-bui l t  plans ,We gpmdt icat ions and coxmplntu ronstruct iun of  the
Fanil iry upggradu including the second flow esqualizlution basin. The Amczzdnunzxxt
rnquixed Msnssazumeu to submit aprpwvablo plans and apecizf icat ious for the upgraded
Faci l i ty by January "31,  2005. .

Fo l l ow ing Massanut l an Signing the Amn1nduuaut on July 03, 2004, it nrubmirzad
num/anus versions of the as»bui1t plans alum! speci ioarions both bei ioro and mite: the
IamlHry 31 ,  2005 due dfxtc for submit tal  of  sppurovablo plan:  and sposi f icat ions.

Mnssuzmttsn has boon in ormuntplianxzcs with the Permit's cfif lucut l i lnitatiorw six mc May
2003 _

On June 16,  2005,  DEQ met wi th Mansnnut tanu in an i n fo rmal  confuwncc to  d i scuss
the Nov,  the status Rf  the complet ion of  the new Faci l i t y and the submi t ta l  of  as-bui l t
p lans and spoci i i cat ians for  the new Fmci lhy Dur ing the June 16> 2005,  mer ing,
DEQ requested that  Maaaanut tcn submi t plane and schmduloa to address al l  of the
outstanding issuzzs regarding the new Faci l i ty.

By let ters dared July 8 and Ssptembctr 15, 2005, Maasanuttcra aubudttcrd to DEQ a
revigcd plan sand schodu]c of  compl iance for complet ion of  t ic Faci l i ty upgrades.
Sect ions of  th is plan Md schedule hive been incorporated into Appendix A of  t h i s
Oxdnr.

Massanuttan has meds substant ial  progxnss in cumplnt ing Thu upgnadod Faci l i ty,  but  i t
did not  submjx approvable plum and speci f icat ions by January 31,  2005 or naquost  1
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on November 22, 2005, Mnssanuttcn diverted xppmximatehy 0.5 MG of wastewatcr to
the now EQ basin which is presently under cclnsiruciion. The use of the: EQ basin has
not been aufhorizod tbqnugh the issuance of a CcMticale to Upenatn since the unit is
sdjl mods:conztructitan. Mass auuncu asserts that the diversion was Ilvacessary due to a

zoos, DEQ iasuod Nov No. w2005-11_v-0004 ro Masssmunan
citing the Scgprtexnber 16, 2005, nmaurhoxized/unpennined discharge of solids to Stntc

The NOV 8189 cited The
unautborizedz dischurgu of lapproncnnuaxnly 200 gallons of wnstawatar tn State vvatnrs
that dccurzraé on Scptembez 26, 2005, The October 28, 2005 mupcnnitred discharge
was DU! included within the November 9, 2005 NOV.

water which had an adverse impact on water quality,

On November 9,

On November l, 2005, Maasauuttcm suhnuittnd to DEQ for nnviavvand approval
anuthcr version Rf the as-built alarm ad apeoiEcatio¢l$ for the Facility upgrade, To
date, hownvar, Massanuttcn bash rt recdvai a CTO forIhc Facility upgrade rwquixud
by the Amendment

on October 28, zoos. Masaanuttcn rcparrcd to DEQ a t alc in 4 ibrcc main that lad to
1111 unauthorized dxschargc of appnoxjmntezly 200 gallons of waatnvvntnr/sewage to
surface warcrs. &whmgcwu apparently comuposad Pri1t1H2dIy of backwash water
from the water trrnstmcnt plant with some raw snwagu. Masuanurton took prompt
action to cleanup Thx: spill Md repair the line.

rzonditWnal 'CTO by }*cbnnx;.y 28, 2005, as required by the Ari¢ndnue:u£. The olllwr
ancillary problems ciicd in the NOV such as the lnspocticm and rcpoxting dctidefucies
banc been rezaolvcfl. The rcquixumocxlt to report total cyeunlidc and di~2-etthylhzncyl
pbLthalMc was subsequently dxappod Emma the Pcxnuit and M.ussaz1utt€n has addressed
the inuspcction deniicmxxdos by changing ocrtain opcratirmnl procodluna. .

On Ssplnuxbcr 16, 2005, Maasanutnuum wportod to DEQ a diaohnrgc of activated sludge
to Quail Run On September 16, 2005, DEQ Bwlllf conndunntud a.; imspoction of the
Facility and observed an ongnlng sludge spill to Quail Rim. DEQ advised
Maseanuncu w diam and pump accumulated :sludge Emma bl: stream.

On September 19, 2005, DEQ sta.&` condnrued the lnvostigaéon of the aativatcd sludge
spill and observed activated aludgn 'm Quail Run for a diatazuso of nppxuximateiy 1000
feel ciownstrczm &om the Facility. Massanutten eszimarai liszt 60,000-80,000 gallons
of mixed liquor was last in the avant. During the Scptomber 19, 2005 in5p¢:ct1on,
DBQ Mai noted that M18s8a.nu!1en was in the pxuoassOf swuncping and pumping aulis
from the sU'z>:M1. Massanutlen also indicatedThat a small 5381 kill was noted during the
dnanup of the stroanzx, The rnlnaso cccnlxrcd whnu tncpo covrudng It mc ad of a drain line
for an motivated sludge basin gave way. Apparently, this dunlin lino was taped and
bund to protest it during inc: Faci.1ity's comrlxuotiuu, but unlike the other' six Main
Linux, Ir was never uncnvend to properly install a valve aludra valve box. Mnssmutton

complctad Rh.: cleanup of the activated sludge: in the stream and installed the valve and
VllVC box.

r
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'2_ This Ordnur cancels and supeursedsa Chi: April 8. 2002 Order and theSoptumbur l, 2004
Anxemdmcnt.

On Jarnanuy 3, 2006, Massamxtten begun the unauthorized cpentiou (boron: roodving a
CTO) of the Second tzcntrneun train of the Facility. Mnussahnuutlcn asserts that tea use of
the second uearmem uM was necessary to treat ha Pnc:i1itsy'u hi8!mf ixzflwmzt Hows
mud cnmpunsatc for opcralional problqmn due in part to tihlnczltolxs growth
Nlznssamntten asserts that the use of the: second tzmmnwr train would allow Thu Facility
ro 1112181 more iuiluent more quickly Md thus reduce the time the BQ basin would be
utilized to ism the EQ blown work could be coampletad man: expeditiously
Massanuttcn asanrts that wiiahom the use of tea unwind Uunnunmnur Urlin to treat the
additional hnilucnt. the high influesut Hows and reduced trcanncut <:Hioiency could
increase the delays in completing the BQ basin work alum/or load to ~:18]uout Mmitation
oxceedmncaa The FoL:iLity's high influent flows are also atmbutabla No adclitinnad
nommorcial conmxztionn ad chaurxgua in seasonal use (i.e_ Erwnrx vacation to ski)

Accordingly, the Board, by virtue of the autllnrity granted it in Va. §62.1 -44. l 5(8a)
and (gd), ardors Maassmuttcn, and Maaaanuttcn agrees, to perform the actions
described in Appendix A of thisDniur. In sxidition, the Board orders Massanuttcn,
and Massanuttcn voluntarily ag;relr.::a, to pay a civil charge of $19,700 within 30 day; of
the affovtive data of the Over in écftlmuncnt oft ho violations cited in Luis Order.
Payment shall be made by check payable to rho "Tronsurur of V*18i1=1il". dclivunsd to:

Bizhcx on a transnnitrai lcrtnr or as a notation on the chord, Mamssanutteu shall; 1)

indicatelbnt Lbs check 15 subnaitxndpursuant to this Order, and 2) include its Federal
Idcntiication Number.

On Nuvcrnbct 19, 2005, Mssaanuttco emqacariunccd umauthsrrized/unnrperxnizted
discharges of wastewater firm the Facility ad Massanutwu again diverted

approvdmatnly 0.5 MG of wastcwata to the new EQ basin Muaaanurtuu nnscrtu that
do divnraxau was naccsusury duo to a high rainfall overt and was more cnvixouxnaultadly
protective since the action wduvvd the amount and duration of oveuzflowa of
wastuwata from the rxeatxncnt plan:

high rainfall avant and was more envixomnmially protective eire t'ho action
prevented the overflow of wastewaterMm the tmatn1GlJt 'plant

Rccoiptsa Control
Depamunnnt of Envimnmctntal Quality
Post Oflico Box 10150
RichnWnd, Virgianin 23240
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Fha Board may uwdif§r, x*»5v/zito, or amcuud the ()ndlrxr with the constant of Masssxxutton
tbs good cause shown by Massanuttcn, or Go its own motion. after notice mud
opportunity to be hcaxd.
This Order only addresses :use resolves those violations spwifically identified heroin
in Section C This Grdaf shzdl not preclude ha Board or the Director from taking any
motion a\xth.o1'ized bY IECW, including but not limited Bo: (1)186144 any action nuthorizod.
by Law rngwardhng anyadditional, subseqlwut, or subsequent}'y disacovemred violations
(2) sacking subsaqufam rorncdiatioiu of the iiucility as may Bo* authorized by haw;or (3)
tzddng subsequent action to mnforcu the Oxdnr. This Order shall not preclude
appropriate xmfonscmcnr acrionsby other fndaal, stats, or local rvvgulanouy authoritloe
Tb: matters not aridroeaned hcruin

For purposes of this Greer and uubaoqucntactions with respect to this Order
Ivhansamxnxcn admits the junrisdicticmal allegations contained heroin, and neither admits
nor drains the far tun! iindingms, :mud inclusions of law contained herein.

Ma.-ssanutten. aonseuts w venue in the Circuit Court of the City ofkichmatnd for any
civil acting taken Bo uufome the tcnma of this Order

MasannutteIn declares it has received fixer and due pwcoas Unzldsrr the Adn1inis»tn1=tive
Proc fas Act, Va Coda §§ 2.2~.4000 M .-f4q., andThu stateWarur Control Law Md Ir
wiivcs the right to any hearing Ur other adlnninistrative pmotzedinng authorized or
rpquiured by law or n::guJaltion, :Md to any judicial review of any isaun of fact or law

hcrcxiu Nothing haruin shall be construed as B waiver of the right to any
administrative proceeding For, or to judicial review of, any asticun taken by rhoBond
to eMorv:c this Order

Failma by Mxssanuttesn in comply with any of the terms of this Order shall conutituta a
violation of an ordcx of the Board. Nothing hnuuin uphill waive rho initiationof
appropai8te enforcement actions or the iasuannc of additional orders as appropriate by
Thx: Board or the Director as a result of such violatlofns. Nothingherein shlLll afikct
urppmpriarc enforvscmozn actions by any other federal. state, or local regulatory

H w y provision of this Ouior is found to be unnufolrooablo for any mason,
remainder of Rh: Order shall remain in tall force and elect

Massanuttcn shall be rvzsponsxble for failure to comply with any of the terms and
condidcms of this Order umnlcss compliance is nmnado ilnurpossxblo by earthquake, flood.,
other ala of God, war, atlikn, or such other occm.rr:nce Massanuttzn shall show that
such circumstances were beyond its control and not due to a lack of good fhitb or
diligence on its paLm. Muasmuncn shall nbtiiy the DEQ Regional Dixuctor in writing
when cinzunuatanccs an: anticipated to occur, are occurring, or have UCClJ1TCd nm may

a z a n ll 9003/L 0/so
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deshxy compliance nr Emma noncompliance with any rcquiremiena of the Order. Such
notice shall am Knuth;

the rcasnrzs for Lbs delay or noncompliance,

the projcntcd duration of any such inlay or noncompédanca;

go. the xnoasurus zakun axuldobe taken in pnuvmt or minamizu sunk delay or
Duncomphancc, alma 4

the tixnotable by which ouch measlxran will be implemented and the dare full
cozzqaliansze will be achieved.

Failure to so notify the Director of Ike Valley kegimnsl Ofiiae within 24 hours of
learning of any rendition above, which Maasnnxxtwu intro to ussamt will result in tea
impossibility ofwxnphanuo, ahsall cunstiruw a waiver of any claim to inabilitY to
comply with a racquiremeM of this Ordnur.

This Order is bilidling ow: the parties hereto, their sllnccssorsin intdcst, desdgpuca and
assigns. jointer and $e-vcnrally.

l g This Order shall become cffectivn upon exurutiouby both 'the Director or his deaiglnzc
andMa ~x<:v1urtou- Notwithstanding tea f<>®=»s°i=18- Massnnumcn ngrccsIo Bo twund by
any complimcc date which prlscndea the effective da1:e of this Order.

'Hein Order shall conrinun in eruct uunttil,

Massanuttcn petitions theVRO Director to lorminnre the Omticrr after it has
completed all rcquilumanns of thin Ordowr, and the Regional Director dctcxmiNcs
the! all rcquiremams of the Order have been satisfactorily completed; or
The Director, his designee, or the Board may tarminnrn this Order in his or in
:mm dincrrution upon 30 days written nofdca to Massanutten.

_

Tuxxznillntian of thin Ordnt, or of my obligation imposed in this Order, abnll not open:
to rclievx: Massanutten from its obligation to comply with any Stzamte, regulation,
pcunir condition, or far order, ccrti§can:, caztifiaation, standard, or naquircmcmt
Uthsrrwiso zpplicxhle.

1?. The uutiurl5fg,ncf} rrprescnrativn of hdaaaanuttcu ceniiios that Bo or she in a rosponsiblc
official authorized m altar into the terms and conditions of this Order ad to execute:
mud legally bind Massanutf/cu to this document. Any documents to be suhmittod
pursuant to zia Order shall be submitted by a rusponsibln official of Masaanuttun.

i 3 By its sigzmturc bola, MassamuNm voluntarily agrees to the issuance of
this Order 444 '

7
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, zoos.And it in so *ORDERED this day of

car iDnwo 14
tal Quwty

?,/L.o/'L_...

Depnmnam of En

Massammnn Public Service Corpuuation vohmtarily areca No the issuance of this Older.

By'

Title: __Q.g;.5u'zDC1..\ \IL ?

Date: //1

M¢»f *°*\ c..*. .4 '.. \.A.l°'\O..
SU-Lie of wmdu

/Couuiy of 19 P MQ " ' 8 3

The foregoing insltummznt was acknowledged before mc this _L?98¢d2y Of ..-

2004,

a
I by _{__,,gL.s'L_cQ1.~»(\\ P \

of
I

I (Name)

___ who is -SHE

(title)
I

Massanuttcn Pubic Service Corporation, on behalf of said company.

C t

Notxary Publ;c

»0 4
§€~1=

My commission expires'

ser z

4

gARY

PUB\_\G
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Colnupletion atSecond Equnnllzltion Basil!

As~bullt plan: and specifications

5.

4.

3.

2.

BY May 31, 2006, Masannuttcux shall complutn all work ncco08aI'y Rn' issuance of thns
CTO and request a CTO inspection fur die entire Facility upgiraadc.

Within 365 days following issuance of a CTO for the upgraded. Fa.ci1ity_ lvfasaanutbuu
:Mall complete acute and chronic counriinnmarioual toxicity testing. The acute aiuid
chronic ooniinnrniionad toxicity touting shall Bo .conducted on tour separate acts of 24-
hour composite samples of efilucnt tom Outfall 001, not co be coiuductnd mum
frequently than monthly, and shlall ingzludn samples collocbod during the mouths of
August and February. A testing lab having applicsblo, appruvad toxicity uauItlnixg
protocols on iilc with DEQ shrill do the coninuuaiimal toxicity testing. The acute
toxicity testing shall be: a "no observable aklvcuo concentnactions (acute) ("NOA8C")"
test with a passing and point of 100% ciilucult, narbnur than the LC50 testis, which wow
used in earlier acute toxicity testing of this I*ac:ility's discharge. In order to
successfully complctn con8nnuatio1naJ toxicity toatiuug, all toxicity tests shall comply
with the following cndpoinrts (NOABC -- 100%, "no obsuzvablo oftcct conceuUatzlon
(chronic) ("NO HC")" tea! > INC). Baoh net of four toudciry tests shall be one acMe
and one cluozzic for each test apenaias. The test rosuilts slasH Bo submitted to DEQ
within six weeks of the latest smnrzpling date.

my April 30, 2006,Massamuttun mall counuploto theimcahadon of the cqualizadan
basin liner and the notation equiplnrnent and puumrps.

Maaoannttnn boa subnuittod to DBQ for rcviaw Md approval the angnccring plane and
speciécadon fur the seafood equalization bad. Massanuitcn uhdl respond to
cnmmanm negaudLng the plans and speoidcatioams within 30 dnyu of recaipr o f written
comnwnts.

On November L, 2005, Mauzsanunan suhnmitteai to DEQ for review and appmmvd
another veuniou of the as~b*uilt plsunls ad apbnitioarions. Massunuttcn shall xvzpond to
any eornmunta on the as-built plums and spwi5udocns within 30 days of rocdipt of
written oonxmenxs .

3 :iii-1

APPENDIX A
scnznuus OF COh11"1L4LNCE

mAssA1v1rms:n PUBLIC SERVICE CORPORATION

9

1
s
s\

J

MASSANL N PSC

9

4

r. '99z€31l;»€ x

1

I

MARYLAND

l l 3003/£0/80

1

@1010



I

I
I
s

I

I

|

l

s

l

s

Elm'

09/07 /2008 08:52 Fu: 340 289 T088

-vo
*n

/&I Reduction Siudiea in the Collection System.

Reporting Requirements

Collection System I'VI.lJI:lagement Plan.

6.

9

8.

7
.

10

14

i n

13.

1 1

(fissure of the Did Plsunt Lsngoon #1

By Novumbcr30, 2806, Ma.»ssax1uttcn shall conncpldn the clwsurc of Lagoon #1 alma
roqucat a post closure inspection and amuomd the Facility sit: <iccd to indicate dm: a
closexi sewage lagoon aidbrtsou tHe pnopczty.

.ByDecnznber31,2006,Massanunon shall complete any necessary TV studies to
identify problem arczns m Puma 4

By Decnnnbtr 31, 2005, Massauxutten shall ccnmplets TV studios to identifyspecific
problem areas in Arno 3 (sub-basins8, 10, ad ll) (referenced in the maps submiitnd
toDEQ onOctober 9, 2003) .

By December31, 2006, Masaanutncn shall eomplcea repairs Ldfautiiicd in Area 3 (sub-
baaina 3, 10, and 1 1> as priodtizud in :in I8rl aludics.

By June 30, 2006, Massanuttclx shall oaxxxplvsto flow moe8nn':uncnt studjcs of' the
problmn areas in Area 4 (refcraucod in the maps subumittod to DEQ on October' 9,
2003) as determined in the Mid inspections.

By December31,2005,Maasdmxttcn shall ucunnrplntn rupzidru idrnn1ti§qd in A1108 1 (sub~
basin 7) as prioritized in the I&I studies.

By June38» 2007, Massanuttcn :shall ccnuplde repdns ideutiiiod'mAnna 4 as
prioritized in the rel studies.

Maasunuttcn shall submit quarterly prrogrcss rcpcnttx to DEQ, with the Finn report bing
due January 10, 2006. Subsequent Progress Reports will 'be dueby April10, July
IO, October 10 and Jamuuulry 10, along with the Fnr:i1ity'a Discharge Monitoring
Report until the cancellation of the Order. The quancrly progxnss rquoxtn shall
comm

By January 1> 2007, Massanuttnn shell subunit to DEQ fcxrx.€vi=w and approval its
plan far conducting fimno ongoing I8r_I work and the annual budge br the max! thur
years that will be allocated to cnmilwt that work- Massanuttan $hHL1l Iu8pon,d. to any
questions Conceiving the plan within 30 days or receipt of vvritton comxuwts.
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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
On its Own Motion

VS
Apple Canyon Utility Company, Cedar
Bluff Utilities. inc.: Charmar Water
Company, Cherry Hill Water Company
Northern Hills Water and Sewer Company

06-0360

Citation for failure to comply with
Commission Order and with Commission
rules

ORDER
By the Commission

The Procedural History

On April 7, 2006, the Staff of the Financial Analysis Division ("Staff") of the Illinois
Commerce Commission ("Commission") issued a Staff Report regarding whether Apple
Canyon Utility Company; Cedar Bluff Utilities, Inc.; Charmar Water Company, Cherry
Hill Water Company; and Northern Hills Water and Sewer Company (collectively "the
Companies") maintained continuing property records, as was required by the final Order
in docket 03-0398. All of these companies are subsidiaries of holding company
Utilities, Inc. ("Ul"). In that Report, Staff recommended that the Commission initiate a
citation proceeding to determine whether the Companies complied with the
Commission's final Order in Docket No. 03-0398. as well as with 83 Ill. Adm. Code 605
and 83 Ill. Adm. Code 615, and to determine what penalties should attach if any

The Commission then issued a Citation Order, dated May 3, 2006, requiring a
proceeding to commence to determine whether the Companies failed to maintain
continuing property records, as was required by that Order and Commission regulations
(83 iii. Adm. Code 605.10, and 83 Ill. Adm. Code 615, Appendix A). The Citation Order
also required a determination as to whether penalties should be imposed pursuant to
Section 5-202 of the Public Utilities Act, if any. The Companies filed a Verified Answer
on June 12. 2006

Pursuant to proper legal notice, an evidentiary hearing was held in this matter
before a duly authorized Administrative Law Judge of the Commission on December 6
2006. Steven M. Lubertozzi, the Chief Regulatory Officer for UI and its subsidiaries
testified on behalf of the Companies. Diana Hath horn, an accountant in the
Commission's Financial Analysis Division, testified on behalf of Commission Staff. At
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the conclusion of the hearing on December 6, 2006, the record was marked "Heard and
Taken."

The Parties' Positions

Staff's Position

Ms. Hath horn testified that onApriI 7, 2004, the Commission entered a final
Order in 03-0398 approving a general increase in water and/on sewer rates. (Staff Ex.
1.0 at 2-3.) That Order attached several conditions to approval of the Companies'
proposed rate increases, including: 4

Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company, and Northern Hills Water and
Sewer Company shall establish and maintain continuing property records
["CPRs"] in compliance with the Commission's rules, and must file a report
with the Manager of the Commission's Accounting Department as to the
successful implementation of the property record program within 12
months after the final order in this proceeding.

, The deadline specified for filing this Report was
April 7, 2005. However, the Companies did not file a Report until July 13, 2006, well-
over one year after the deadline. (ld. at 3.)

(Order docket No. 03-0398 at 26>,

Ms. Hath horn explained that the CPR Report filed by the Companies on July 13,
2006, establishes that the Companies now have CPRs that are updated for the years
2004, 2005, and 2006 to date. ,
request response DLH-2.01 that their database for continuing property
yet been updated for the years before 2004. (Staff Ex. 1.0 at 3).

However the Companies confirmed in Staff data
records has not

Ms. Hath horn also testif ied as to the reason utilities are required to keep
continuing property records. Continuing property records show the history of individual
assets. According to the Uniform System of Accounts for Water Utilities, 83 Ill. Adm.
Code 605, continuing property records are a system of preserving the original cost of
plant in a manner so that it is possible to identify, locate, and obtain the cost and age of
all used and useful property. Proof of the value of utility assets should be readily
available on the books of a regulated utility. This information is required when a
determination is made as to whether an investment is prudent and thus should be
Capitalized. It also is required when quantifying capitalization. (ICC Staff Ex. 1.0 at3¢l).
She stated that without continuing property records, the Companies violated 83 Ill. Adm.
Code 615. (Id.).

Ms. Hathhorn stated that, in the past rate cases, UI subsidiaries have failed to
maintain continuing property records. This failure resulted in personnel at UI
subsidiaries being unable to locate invoices to support rate base additions. Thus, in UI
rate case previous to docket 03-0398, the Commission disallovled unsupported rate
base. (Staff Ex. 1.0at 5). A continued failure to establish and maintain CPRs will result
in the same problem being repeated in the next rate case filed by a Ul subsidiary. (ld.).

r
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Ms. Hath horn explained that the Companies have made progress with their CPRs but,
they are not yet complete. (ld.) Therefore, she recommended that the Commission find
in this docket that the procedure that has been used in the past rate cases, to disallow
rate base additions that have no CPR evidentiary support, will be followed in future rate
cases. (ld.).

She also asserted testified that the.~Commission has the authority to impose civil
penalties upon the Companies pursuant to Section 5-202 of the Act, in accordance with
the criteria set forth in Sect ion 5-203 of  the Act. Those criteria are: (a) the
appropriateness of the penalty to the size of the business of the public utility, (b) the
gravity of  the violat ion; (c) any other mit igat ing or aggravating factors as the
Commission may find to exist, and (c) the good faith of the public utility in attempting to
achieve compliance after notification of a violation. (Staff Ex. 1.0at 6).

W ith regard to the size of  the Companies, Ms. Hath horn noted that the
Companies here are wholly-owned subsidiaries of  UI, and together, these f ive
companies provide water and/or sewer service to approximately 1,500 customers in
various Illinois counties. (Staff Ex. 1.0 at 6). Ms. Hath horn stated that the parent
company here, UI, is not a "small utility" as is defined by the Public Utilities Act. It has
24 Illinois subsidiaries, with 17,400 customers in this state. Also, UI owns and operates
approximately 81 water and/or wastewater systems in seventeen different states. In Ms.
Hathhorn's opinion, the size of the Companies' parent, up, is an aggravating factor that
the Commission should consider. (ld.).

As for the gravity of the violation, she testified that failure to maintain continuing
property records in compliance with Parts 605 and 615 results in the Companies being
unable to support increases to plant for plant additions that were made since the
Companies' last rate case, (ld., at 7). Ms. Hath horn explained that if the Companies
continue to maintain the CPRs on a prospective basis, they will have evidentiary
support for all plant additions from 2004 to the present. (Id.).

Regarding good faith, Ms. Hath horn asserted that the final order in docket 03-
0398 was not the first time that the Commission has required a UI subsidiary to maintain
a CPR system. (Staff Ex. 1.0 7-8). The Commission's Order in Apple CanyOn Utility
Co., docket 94-0157, (March 22, 1995, 1995 Ill. PUC Lexis 203) required some UI
subsidiaries to maintain Continuing Property Records using the "Will County Continuing
Property Records" as a model. (ld.). In addition, Ms. Hath horn stated that the
Companies were not diligent in complying with the final Order in docket 0:3-0368,
because that Order required the Companies to file a report establishing successful
implementation of CPRs by April 7, 2005. However, the Companies did not meet that
deadline and instead tiled several motions for extension of time to comply with the
Order. (Id.).1

l . . . . .
The Admlnlstratlve Law Judge was never served with a copy of any of theses motions. As a result, these

motions were never granted.

no

r
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Ms. Hathhorn recommended that the Commission impose a penalty on each of
Ive Companies in the amount of $1,000, for a total of 85,000. (Staff Ex. 1.0 at 9)

She stated that it was not Staff's desire to impose a large fine. Rather, imposition of the
fine here is to make it clear that this Commission requires utilities to follow its rules and
orders. (Tr. 39). She further recommended that in the final Order in this proceeding
the Commission advise the Companies that all of Ul's Illinois subsidiaries must comply
with the Commission's rules regarding the maintenance of CPRs, or, risk being subject
to disallowances of plant additions to rate base in future rate cases

The Companies' Position

Mr. Lubertozzi testified that after the final Order in docket 03-0398, UI created an
in-house database system, which would interface with Ul's existing systems and its
software and hardware. This database system was designed to contain the information
required for CPRs for Ul's subsidiaries. (up Ex. 1.0 at 2-3). However, there was an
unanticipated delay in getting the data entry work done. The hardware and software
that Ul and its subsidiaries use to track certain general ledger additions is a very old
system. It was not designed to be able to add the information that is required for
continuing property records. (Tr. 45). Therefore, Ul's management had its IT
Department create a log-in screen. Ul's IT Department also created ways that
personnel can track and try to control who implemented data and match that information
with information found on the general ledger. (ld.)

The biggest problem encountered was tracking invoices and general ledger
additions for 400 subsidiaries throughout the United States. It often took four to five
hours, or more, to search the system just to find one invoice in order to match up a
vendor with the corresponding dollar amount. Thus, dealing with problems with the
older system took much longer than the amount of time that was originally anticipated
(ld.). As a result, the Companies were unable to meet the April 7, 2005 deadline for
CPR implementation set forth in the final Order in docket 03-0398. (ld.)

Mr. Lubertozzi explained that Ul subsidiaries have now developed a CPR system
that is currently in place and functioning. This system has been implemented
retroactively through 2004. (up Ex. 1.0 at 3). In the Companies' CPR Report, the
Companies explained that Ul's management team has met with various consulting ft
to discuss acquiring new data management systems, including a new general ledger
and billing systems. Also, the new data management and billing systems can create
track, store and generate continuing property records. (ld.)

The Companies contended, in their Answer, that it made good faith attempts to
inform the Commission of the delay, which is a mitigating factor. (ld. at 4-5). Also, UI
the Companies' parent, was also recently acquired by a new parent, Hydrostar, LLC
(up Ex. 1.01). This new parent is committed to upgrading the hardware and software of
data management systems to improve functionality and to in prow the reporting
process, which will prevent data processing bottlenecks for Ul's subsidiaries in the
future. (ld.)
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With respect to Stafils recommendations, the Companies agreed that all of Ul's
regulated Illinois subsidiaries will not seek rate base additions that are not supported by
CPRs. (up Ex. 1.0 at 4). Further, for the purposes of resolving this proceeding, the
Companies agreed to pay civil penalties of $1,000 per Company, for a total of $5,000
for all of the Companies in question. (ld.)

The Companies also asserted that implementation of the CPR system described
in UI Exhibit 1.01 will occur for all of its Illinois subsidiaries. They further agree that no
Ul subsidiary will seek rate base additions that are not supported by CPRs. (UI Ex. 1.0
at 4)

Analysis and Conclusions

Based on the record. the Commission finds that the five UI subsidiaries at issue
Apple Canyon Utility Company, Cedar Bluff Utilities, Inc., Charmar Water Company
Cherry Hill Water Company, and Northern Hills Water and Sewer Company, failed to file
the CPR Report on April 7, 2005 as was required by the final Order in docket 03-0398
In fact this Report was not filed until July 13, 2006, fifteen months after the time it was

, now have CPRs in place for 2004 to the
present. Therefore, the Companies are now in partial compliance with the final Order in
docket 03-0398, as well as the Commission's rules regarding CPRs, at least with
respect for the year 2004, and forward

due to be filed. However the Companies

With respect to CPRs for the years before 2004, the Companies contend that
they, and their sister companies, intend to implement CPRs for the years previous to
2004. In light of this, the Commission finds that Staffs proposal, which the Companies
have accepted, to disallow rate base additions that have no CPR evidentiary support in
future rate cases filed by Ul subsidiaries, is reasonable

This Commission has authority pursuant to Section 5-202 of the Public Utilities
Act to assess penalties upon any public utility when it violates or fails to comply with any
provision of the Public Utilities Act, or fails to comply with any Commission Order, rule
or regulation. (220 ILCS 5/5-202). Staff recommended civil penalties of $1,000 for
each of the Companies, for a total of $5,000 for all the Companies. The Companies
have agreed to pay these penalties

Penalties are assessed penalties pursuant to Section 203(a) of the Public Utilities
Act, which provides, in pertinent part

In determining the amount of the penalty, the Commission shall consider
the appropriateness of the penalty to the size of the business of the public
utility, corporation other than a public utility, or person acting as a public
utility charged, the gravity of the violation, such other mitigating or
aggravating factors as the Commission may find to exist, and the good
faith of the public utility, corporation other than a public utility, or person
acting as a public utility charged in attempting to achieve compliance after
notification of a violation
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(220 ILCS 5/4-203(a)). We note that Staff reported that the five Companies together
provide water and/or sewer service to approximately 1,500 customers in various Illinois
counties. The Companies are thus "small utilities" under Section 4-502 of the Act. (220
laCS 5/4-502).

As for to the gravity of the violation, Staff posits that failure to maintain CPRs
results in an inability on the part of the Qompanies to support increases to plant for plant
additions made since their last rate Cases. However, according to the Companies,
except when a utility makes a rate filing, failing to maintain (8PRs has no significant
adverse impact on customers. We note that there is no evidence establishing that
customers were harmed. However, the Companies must fully comply with the Act, the
Commission's rules, and its Orders.

With regard to other aggravating factors, Staff asserted that the parent company,
UI, is not a small utility as defined by the Act, as it has twenty-four subsidiaries, with
17,400 customers in Illinois. This fact, Staff maintains, is an aggravating factor,
However, Mr. Lubertozzi's testimony established that the Companies encountered
unexpected difficulty when entering data for the CPRs, causing delay. (See, Tr. 44-46).
We also note that the Companies have expressed a commitment to support all plant
additions in all rate cases filed by UI subsidiaries. The Commission concludes that the
commitment expressed in this proceeding to implement CPRs across all of Ul's Illinois
subsidiaries, as well as the commitment not to seek rate base additions that are not
supported by CPRs, is sufficient to alleviate Staff's concerns. ,
irrespective of the commitment expressed, the law requires utilities to maintain CPRs.
(83 Ill. Adm. Code 60510, 83 ill. Adm. Code 615 Appendix A).

We also note that

With regard to good faith, Staff questioned the Companies' diligence and good
faith in coming into compliance with the CPR requirements, noting that Commission
Orders dating back to 1995 ha ve required implementation of CPRs. We also note that
a series of motions requesting extensions of time to file the Report in question were filed.
Because none of these motions were served on the Administrative Law Judge, none
were granted. The diligence of these Companies is questionable, when they continued
to file motions seeking extension of time, even after previous motions seeking
extensions had not been granted. However, the Companies have agreed to pay the
penalty recommended by Staff. Therefore, the Commission finds that the assessment
and the amount of the penalties appropriate for the gravity of the violation here. We
therefore conclude that the penalty of $1 ,000 per Company is reasonable.

We note that the parties are in agreement as to the two issues here, whether a
fine should be imposed, and how much that fine should be. \et, they filed refiled
testimony. The attorneys are advised, in future situations of this nature, to consider
stipulations, and other types of resource-saving procedures, such as, motions brought
pursuant to Sections 2-6t5(e) or 2-1005 of the Illinois Code of Civil Procedure. (735
ILCS 5/2-615(e) and 2-1005)).

r
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Findings and Ordering Paragraphs

The Commission, having considered the entire record herein and being fully
advised in the premises, is of the opinion and finds that

(1) Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company and Northern Hills Water and
Sewer Company provide Water and/or sewer service to the public within
the State of Illinois, and, as such, are "public utilities" within the meaning
of the Public Utilities Act

(2) the Commission has subject-matter jurisdiction and jurisdiction over Cedar
Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company and Northern Hills Water and
Sewer Company

(3) the recitals of fact and conclusions of law reached in the prefatory portion
of this Order are supported by the record and are hereby adopted as
findings of fact and conclusions flaw for purposes of this Order

(4) in future rate cases involving any subsidiary of Utilities, Inc., including, but
not limited to, Cedar Bluff Utilities, inc., Apple Canyon Utility Company
Charmar Water Company, Cherry Hill Water Company and Northern Hills
Water and Sewer Company, rate base additions shall be supported with
continuing property record evidentiary support

(5) pursuant to Section 5202 of the Act, Cedar Bluff Utilities, Inc., Apple
Canyon Utility Company, Charmer Water Company, Cherry Hill Water
Company and Northern Hills Water and Sewer Company are each
required to a pay a civil penalty of $1 ,000 each, for a total of $5,000

IT IS THEREFORE ORDERED by the Commission that in future rate cases
involving Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company and Northern Hills Water and Sewer Company
or any other Utilities, Inc. subsidiary, rate base additions shall be supported with
continuing property records

IT IS FURTHER ORDERED that pursuant to Section 5-202 of the Public Utilities
Act, Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water Company
Cherry HillWater Company and Northern Hills Water and Sewer Company are each
hereby assessed a fine in the amount of $1,000.00, for a total amount of $5,000.00
Said fines shall be paid by check payable to the Illinois Commerce Commission and
delivered to the Financial information Section of the Commission's Administrative
Services Division within thirty (30) days of the entry of this Order

IT IS FURTHER ORDERED that Cedar Bluff Utilities, Inc., Apple Canyon Utility
Company, Charmar Water Company, Cherry Hifl Water Company and Northern Hills
Water and Sewer Company shall file with the Commission's Chief Clerk a certification
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attesting that each Company has paid the ordered fine. Said certification is to be filed in
Docket No. 06-0360, served upon the parties to this docket and a copy is to be provided
to the Manager of the Commission's Water Department within thirty (30) days of the
entry of this Order.

IT IS FURTHER ORDERED that any petitions, objections or motions made in this
proceeding and not otherwise specificaliy disposed of herein are hereby disposed of in
a manner consistent with the conclusions contained herein.

= ¢

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final, it is not subject
to the Administrative Review Law.

By Order of the Commission this 21 st day of March, 2007.

(SIGNED) CHARLES E. BOX

Chairman

r
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IN THE CIRCUIT COURT FOR THE. 15TH JUDICIAL CIRCUIT
. STEPHENSON COUNTY, ILLINOIS

CHANCERY DWISION

i
!

PEOPLE OF THE STATE OF ILLINOIS ex rel.
LISA MADIGAN, Attorney General of the State
of Illinois, .

IEs
g
!

i

plaintiff, gI
1
I
I
I

No. aw 'a 4%
I

NORTHERN HILLS WATER and SEWER
COMPANY, an Illinois corporation,

F 0 IL. E @
STEPHENSON COUNTY, IL

I

E
!|

Defendant.

)
)
)
)
)

).
>
)
)
)
)
)
>
)
)
) MAY I 8 2007

CLERK oF me ¢.4 € T

CONSENT ORDER E1
Plaintiff; PEOPLE OF THE STATE OF ILLINOIS, ex rel. LISA MADIGAN, Attorney

General Of the State of Illinois, the Illinois Envirorunental Protection Agency ("Illinois EPA"), l

and Defendant, NORTHERN HILLS WATER and SEWER COMPANY ("Norther Hills"),

have agreed to the malting of this Consent Order and submit it to this Court for approval. The
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parties agree that the statement of facts contained herein represents fair summary of the E
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:levidence and testimony which would be introduced by the parties if a trial were held, The patties

further stipulate that this statement of facts is made and agreed upon for purposes of settlement 1
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only and that neither the fact that a party has entered into this Consent Order, nor any of the facts 3
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stipulated herein, sha11.be introduced into evidence in any other proceeding regarding the claims
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asserted in the Complaint except as otherwise provided herein. If this Court approves end enters

this Consent Order, Defendant agrees to be bound by the Consent Order and not to contest its

validity in any subsequent proceeding to implement or enforce its terms. However, it is the intent
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of the patties to this Consent Order that it be a.final judgment on the merits of this matter, subject

to the provisions of Section VIII.K ("Release from Liability") and Section VIII.M ("Modification
4

of Consent Order").

1. JURISDICTION
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This CouN has jurisdictionbf the subject matter herein and of the parties consenting

hereto pursuant to the'Illinois Environmental Protection Act ("Act"),.415 ILCS 5/1 et seq.

(2004).
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11. AUTHORIZATION

The undersigned representatives for each party certify that they artfully authorized by the
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party whom they represent to enter into the teens and conditions of this Consent Order and to

legally bind them to it.
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111. STATEMENT OF FACTS

A. Parties

1. On May 18, 2007, a Complaint was filed on behalf of the People of the State of
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Illinois by Lisa Madigan, Attorney General of the State of Illinois,on her own motion and upon

the request of the Illinois EPA, pursuant to Section 42(d) and (e) of due Act, 4151LCS 5/42(d)

and (e)(2004)_, against the Defendant.
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2. The Illinois EPA is an administrative agency Of the State of Illinois, created
r

pursuant to Section 4 of the Act, 415 ILCS 5/4(2004).

3. At all times relevant to the Complaint, Defendant was and is an Illinois

corporation in good standing that is authorized to transact business in the State of Illinois.
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B. Site Description
it

At all times relevant to the Complaint, Defendant owned and operated a waste water
4

treatment plant ("WWTP"), which services 183 homes in the Norther Hills subdivision of

Freeport, Illinois, and is located at 1438 West Fairview Road, Freeport, Stephenson County,

Illinois. (the "Facility"). The Defy=:ndant's corporate address is 6110 Abington Drive, Rockford,

Illinois.

C. Allegations of Non-Compliance

Plaintiff contends that theDefendant has violated the following provisions of the Act and

Illinois Pollution Control Board ("Board") Water Pollution Regulations:

Count I: Water Pollution, violations of Section 12(a) of the
Act, 41.5 ILCS 5/l 2(a)(2004);

Count II: Water Quality violations, violations of Section 12(a) of the
Act, 415 ILCS 5/12(a)(2004) and Sections 302.203, 304.105,
and 304.106 oldie Board's Water Pollution Regulations, 35 Ill.
Adm. Code 302.203, 304.105, and304.106,

44 Count III: Creating a Water Pollution Hazard, a violation of Section t2(d)
of the Act, 415 ILCS 5/l2(d)(2004);

Count IV: Permit Violations, violations of Section l2(t) of the Act, 415
ILCS 5/12(f)(2004) and Section 309.1.02(a) of the Board's

. Water Pollution Regulations, 35 Ill. Adm. Code 309. l 02(a),

3
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Admission of Violations

The Defendant represents that it has entered into this Consent Order for the purpose of

settling and compromising disputed claims vvithouthaving to incur the expense of contested

litigation. By entering into this Consent Order and complying wide its terms, the Defendant does

not affirmatively admit the allegations Of violation within the Complaint and referenced within

Section IILC herein, and this Consent Order shall not be interpreted as including such admission

Compliance Activities to Date

Defendant has taken the following actions at the Facility

Installed an alarm system to provide Notice of equipment failures and any
deviations in flow

Established an inventory ofreplacement parts and a replacement clarifier
drive unit on site

Conducts quarterly inspections of the clarifier drive unit; and

Completed a Phase I Engineering Feasibility Study

IV. APPLICABLLITY

This Consent Order shall apply to and be binding upon the Plaintiff and the Defendant

and any officer, director, agent, or employee of the Defendant, as well as any successors or

assigns of the Defendant. The Defendant waives as a defense to any enforcement action taken

pursuant to Huts Consent Order the failure of any of its officers, directors, agents, employees or

successors or assigns to take such action as shall be required to comply with the provisions of

this Consent Order

No change in ownership, corporate status ox-.operator of the facility shall in anyway alter
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Consent Order to any such successor in interest. This provision does not relieve the Defendant

with this Consent Order a condition of any such sale or transfer and shall-provide a copy of this

jointly request, and the Pladndffl in its discretion, may consider modification of this Consent

portion thereof. The Defendant shaLll make the prospective purchaser or successor's compliance

conveyance of title, ownership or

subject to this Consent Order,

C.

Order to obligate the proposed purchaser or operator to carry out future requirements of this

Consent Order in place of,

remain liable for performance of all obligations under this Consent Order. In appropriate

circumstances, however, the Defendant and a proposed purchaser or operator of the facility may

title, easement or other interest in the facility, the Defendant shall continue to be bound by and

the responsibilities of the Defendantunder this Consent Order. In the event of any conveyance of

In the event that the Defendant proposes to sell or transfer any Rea] property or operations

or in addition to, the Defendant.

the Defendant shall notify the Plaintiff 30 days prior to the

otherinterest, including a leasehold interest in the facility or a

1
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from compliance with any regulatory requirement regarding notice and transfer of applicable'

facility permits.

D. The Defendant shall notify each contractor to be retained to perform work required in this

Consent Order of each of the requirementsof this Consent Order relevant to the activities to be

performed by that contractor, including all relevant work schedules and reporting deadlines, and

shall provide a copy of this Consent Order to each contractor already retained no later than 30

days after the date of entry of this Consent Order. In addition, the Defendant shall provide copies

of all schedules for implementation of the provisions of this Consent Order to the prime
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vendor(s) supplying thecontrol technology systems and other equipment required by this

Consent Order

v COMPLIANCE WITH OTHER LAWS AND REGULATIONS

This Consent Order in no way affects the responsibilities of the Defendant to comply with

any other federal, state or local laws or reguladbns, including but not limited to the Act, and the

Board Regulations, 35 Ill. Adm. Code, Subtitles A through H

VI. VENUE

The parties agree that the venue of any action commenced 'm the circuit court for the

purposes of interpretation and enforcement of the terms and conditions of this Consent Order

shall be in doe Circuit Court of Stephenson County, Illinois

VII. SEVERABILITY

It is the intent of the Plaintiff and Defendant that the provisions of this Consent Order

shall be severable, and should any provision be declared by a court of competent jurisdiction to

be inconsistent with state or federal law, and therefore unenforceable, 816 remaining clauses shall

remain in full force and effect

am. JUDGMENT ORDER

This Court, having jurisdiction over the parties and subject matter, the parties having

appeared, due notice having been given, the Court having considered the stipulated facts. and

being advised in the premises, this Court tiniis the following relief appropriate

IT IS HEREBY ORDERED, ADJUDGED AND DECREED

Penalty
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1. a. The Defendant shall pay a civil penalty of Nine Thousand Seven Hundred 1
I

Fifty Dollars ($9,750.00). Payment shall be tendered at time of entry of the consent order or

before, to the Assistant Attorney General.

b. Payment shall be made by cerlified check or money order, payable to the

Illinois EPA for deposit into the Environmental Protection Trust Fund ("EPTF") .

c. The name, case number and the Defendant's Federal Employer

Identification Number ("FEIN"), shall appear on axe face of the certified check or money order.
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B. Future Compliance

1. Within 30 days of the entry of this Consent Order, Defendant shall retain an

engineer to prepare Plans, Specifications and a constructionpermit application that shall include

I
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upgrades to the Facility that address all compliance issues("WWTP Project").

Within 90 days of the AnNy of this Consent Order, Defendant shall submit the
i
!
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Plans, Specifications and a complete construction permit application for the WWTP Project to

the Illinois EPA, Division of Water Pollution Control Permit Section, for its approval. In

I
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addition, a copy of this application shall-be forwarded to the following:
I

-4

Charles Gunnarson
Assistant Counsel
Illinois EPA
1021 North Grand Avenue East
p.o. Box 19276 .
Springfield, Illinois 62794-9276

3. Within 60 days of the _Illinois EPA's approval and issuance of a Construction
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Permit, Defendant shall bid and award the WWTP project for construction.
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4. Within 24 months of the Illinois EPA's issuance of a final Construction Permit,

Defendant shall complete the WWTP Project and achieve compliance with all applicable permits
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and regulatioNs ("Final Compliance Date").

5. Within 3 months of the Illinois EPA's issuance of a Final Construction Permit, and
|

thereafter, once every 6 months, Defendant shall submit a Progress Report on the construction of
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the WWTP Project to the Plaintiffs as described in Section VIILH of this Order, until the Project
4 !
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is completed and operational.

6. From the date of the entry of this Consent~Order until the date the WWTP
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iProject is completed and operational, the Defendant shall employ its best efforts to' ensure the

eXisting VVWTP is maintained and operated in compliance with all applicable s1andards,and to
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Iproduce final effluent in compliance with its NPDES Permit. Such efforts include, but may not
i
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2be limited to, continuing to maintain an inventc>ry ofreplacement pans and a replacement
r
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clarifier drive on site and conducting quarterly inspections of the clatitier drive uriit.

Once the WWTP Project is complete, Defendant shall at all times operate its

upgraded wastewater treatment plant in accordance with. the terms of its NPDES Permit.

c . Stipulated Penalties
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1. If the Defendant fails to complete any activity or fails to comply with any
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response or reporting requirement by the date specified in Section VIII.B of this Consent Order,
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the Defendant shall provide notice to the Plaintiff of each failure to comply with this Consent

Order. In addition, the Defendant shall pay to the Plaintiff; for payment into the EPTF, stipulated

penalties per violation for each day of violation in the amount of $100100 until such time drat
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compliance is achieved.
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2. Following the Plaintiff' s determination that the Defendant has failed to complete

performance of any task or other portioN of work, failed to provide a required submittal,

including any report or notification, Plaintiff may make a demand for stipulated penalties upon

Defendant for its noncompliance with this Consent Order. Failure by the Plaintiff to make this
1 4

g

demand shall not relieve the Defendant of the obligation to pay stipulated penalties.
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I3. All penalties owed the Plaintiff under this section of this Consent'Order that have

not been paid shall be payable within thirty (30) days of the date the Defendant knows or should

have known of its noncompliance with any provision of this Consent Order.

a. All stipulated penalties shall be paid by certified check or money order,

f
!1
E
gI
!

I
s
Ipayable to the Illinois EPA for deposit into the EPTF and shall be sent by first class mail and

delivered to :
I

Illinois Environmental Protection Agency
Fiscal Services
1021 North Grand Avenue East
P.O. BoX 19276
Springfield, Illinois 62794-9276
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The name and number of the case and the Defendant's FEIN shall appear

on the face of the check. A copy of the certified check or money order shall be sent to: iI

44 Paula Becker Wheeler
Assistant Attorney General
Environmental Bureau .
69 W. Washington St., Suite 1800
Chicago, Illinois 60602

.
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The stipulated penalties shall be enforceable by the Plaintiff and shall be in

addition to, and shall not. preclude the use of, any other remedies or sanctions arising from the

failure to comply with this Consent Order

Interest on Penalties

Pursuant tO Section 42(g) of the Act, 415 ILCS 5/42(g), interest shall accrue on

any penalty amount owed by the Defendant not paid within the time prescribed herein, at die

maximum rate allowable under Section 1003(a) of the Illinois Income Tax Act, 35 ILCS

5/1003(a)(2004)

2 Interest on unpaid penalties shall begin to accrue from the date such are due and

Continue to accrue to the date full payment is received by the Illinois EPA

Where partial payment is made on any penalty amount that is due, such partial

payment shall be first applied to any interest on unpaid penalties then owing

A11 interest on penalties cowed the Plaintiff shall be paid by certified check, money

Order or electronic funds transfer payable to the Illinois EPA for deposit in the EPTF and shall be

submitted by first class mail and delivered to

Illinois Environmental Protection Agency
Fiscal Services
1021 North Grand Avenue East
P.O. Box 19276
Springfield, Illinois 62794-9276

The name, case number, and the Defendant's FEIN shall appear on the face of the

certified check or money order. A copy of the certified check or money order shall be sent to

10
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Paula Becker Wheeler
Assistant Attorney General
EnvironmeNtal Bureau
69.W. Washingtron St., Suite 1800
Chicago, Illinois 60602
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E. Future Use

Notwithstanding any other language in this Consent Order to the contrary, and in

consideration of the mutual promises and conditions contained in this Consent Order, including
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.the Release from Liability contained in Section VlII.K, below, Defendant hereby agrees that this

Consent Order may be used against the Defendant in any subsequent enforcement action or
4
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'permit proceeding as proof of a past adjudication of violation of the Act and the Board

Regulations promulgated thereunder for all vibrations alleged in the Complaint in dais matter, for

purposes of Section 39(a) and (i) and/or 42(h) of the Act, .415 ILCS 5/39(a) and (i) and/or

5/42(h). Further, Defendant agrees to waive, in any Subsequent enforcement action, any right to

contest whether these alleged violations were adjudicated.

F. Force Majeure

1. For the purposes of this Consent Order, force majeure is an event arising solely

beyond the control of the Defendant, which prevents the timely performance of any of the

requirements of this Consent Order. For purposes of this Consent order force majeure shall

include, but is not limited to, events such as floods, fires, tornadoes, other natural disasters, and

labor disputes beyond the reasonable control of the Defendant.

2, When, in the opinion Of the Defendant, force Majeure event occurs which caussirs

or may cause a delay in the performance of any of the requirements of this Consent Order, the
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Defendant shall orally notify the Plaintiff within toNy-eight (48) hours of the occurrence

Written notice shall be given to the Plaintiff as soon as practicable, but no later than ten (10)

calendar days after the claimed occurrence

Failure by the Defendant to comply with the notice requirements of the preceding

paragraph shall render this Section VI1I.F voidable by the Plaintiff as to the specific event for

which the Defendant has failed to comply with the notice requirement. If voided, this section

shall be of no effect as to the particular event involved

Within ten (10) calendar days of receipt of the vvrittenforce majeure notice

required under Section VIII.F.2, the Plaintiff shall respond to the Defendant in Writing regarding

the Defendant's claim of a delay or impediment to performance. If the Plaintiff agrees that the

delay or impediment to performance has been or will be caused by circumstances beyond the

control of the Defendant, including any. entity controlled by the Defendant, and that the

Defendant could not have prevented the delay by the exercise of due diligence, the parties shall

stipulate to an extension of the required deadline(s) for all requirement(s) affected by the delay

by. a period equivalent to the delay actually caused by such circumstances. Such stipulation may

be filed as a modification to this Consent Order pursuant to the modification procedures

established in this Consent Order. The Defendant shall not be liable for stipulated penalties for

the period of any such stipulated extension

If the Plaintiff does not accept the Defendant's claim of a force majeure event, the

Defendant may submit the matter to this Court within twenty (20) calendar days of receipt of

Plaintiffs determination for resolution to avoid payment of stipulated penalties, by filing a



E
I
2

1
II

petition for determination of the issue. Once the Defendant has submitted such a petition to the

Court, the Plaintiff shall have twenty (20) calendar days to file its response tO said petition. The
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burden of proof of establishing that force mcyeure event prevented the timely performance shall

be upon the Defendant. If this Court determiNes that the delay or impedixnentto performance has

been .or will be caused by circumstances solely beyoNd the control of the Defendant, including
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any entity controlled by the Defendant, and that the Defendant could not have prevented the
4

delay by the exercise of due diligence, the Defendant shall be excused as to that event (including Z
I\

any imposition of stipulated penalties), for all requirements affected by the delay, for a period of

time equivalent to the delay or such other period as may be determined by this Court.
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6. An increase in costs associated with implementing any requirement of this

Consent Order shall not, by itself, excuse the Defendant under the provisions of this Section

VI]I.F of this Consent Order from a failure to comply with such a requirement.

Dispute Resolution

1. UNless otherwise provided for in this Consent Order, the dispute resolution
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procedures provided by this section shall be the only process available to resolve all disputes

arising under this Consent Order, including but not limited to the Illinois EPA's approval,

comment on, or denial of any report, plan or remediation objective, or the Illinois EPA's decision

regarding appropriate or necessary response activity. Thefollowing are expressly not subj act to
iI
lI

the dispute resolution procedures provided by this section: disputes fegardingforce majeure,

which has separate procedures as contained in Section VIII.G above, where the Defendant has

violated any payment or compliance deadline within this Consent Order, for which the Plaintiff

13

i
8
;
8
8
g
I
II
I:

GO

r



may elect to file a petition for adjudication of contempt or rule to show cause", and, disputes

regarding a substantial danger to the environment or to the public health of persons or to the

welfare of persons

2 The dispute resolution procedure shall be invoked upon the written notice by one

of the parties to .this Consent Order to another describing the nature of the dispute and the

initiating party's position with regard to such dispute. The party receiving such notice shall

acknowledge receipt of the notice; thereafter the parties shall schedule a meeting to discuss the

dispute infohnally not later than fourteen (14) days from the receipt of such notice

Disputes submitted to dispute resolution shall, in the first instance, be the subject

of informal negotiations between the parties. Such period of iriformal negotiations shall be for a

period of thirty (30)calendar days from the date of the firstmeeting between representatives of

the Plaintiff and the Defendant, unless the parties' representatives agree, in writing, tO shorten or

extend this penlod

4 In the event that the parties are unable to reach agreement during the informal

negotiation period, the Plaintiff shall provide the Defendant with a written summary of its

position regarding the dispute. The position advanced by the Plaintiff shall be considered

binding unless, within twenty (20) calendar days of the Defendant's receipt of the written

summary of the Plaintiffs position, the Defendant files a petition with this Court seeking judicial

resolution of the dispute. The Plaintiff shall respond to the petition by filing the administrative

record of the dispute and any argument responsive to the petition within twenty (20) calendar

days of service of Defendant's petition. The administrative record of the dispute shall include
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the written notice of the dispute, any responsive submittals, the Plaintiffs written summary of its

position, the Defendants petition before the court and the Plaintiffs response to the petition.
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5. The invocation of dispute resolution, in and of itself, shall not excuse compliance

with any requirement, obligation or deadline contained herein, and stipulated penalties may be
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assessed for failure or noncompliance dLu'ing the period of dispute resolution.
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6. This Court shall make its decision based on the administrative record and shall not
4
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Idraw any inferences nor establish any presumptions adverse to any party as a result of invocation
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of this section or the parties' inability to reach agreement with respect tO the disputed issue. The i
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Plaintiffs position shall .be affirmed unless, based upon the administrative record, it is against !
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the manifest weight of the evidence.

7. As part of the resolutioN of any dispute, the parties, by agreement, or by order of
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this Court, may, in appropriate circumstances, extend or modify the schedule for completion of
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work under this Consent Orkier to account for the delay in the work that occurred as a result of
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dispute resolution

H. Correspondence, Reports and Other Documents

8l
s

Any and all correspondence, reports and any other documents required under this Consent

Order, except for payments pursuant to Sections VIII.A. and C. of this Consent Order shall be
I

4 submitted as follows:

As to the Plaintiff

Paula Becker Wheeler
Assistant Attorney General
Environmental Bureau
69 W. Washington St., Suite 1800
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Chicago, Illinois 60602

Charles Gunnarson

Assistant CouNsel

Illinois EPA

1021 North Grand Avenue East

P.O. Box 19276

Springfield, Illinois 62794-9276

Nancy Sisson

Field Operations Section

Illinois EPA

4302 n. Main

Rockford. IL 61103

As to the Defendant

Lisa Crossest

2335Sanders Road
Northbrook. Illinois 60062-6196

Paul Burris
2335 Sanders Road

Northbrook. Illinois 60062-6196

Madonna F. McGrath
Baker & Daniels LLP
300 N. Meridian St.. Suite 2700
Indianapolis, IN 46204

Right of Entry

In addition to any other authority, the Illinois EPA, its employees and representatives, and

the AttorNey General, her employees and representatives, shall have the right of entry into and

upon the Defendant's facility which is the subject of this Consent Order, at allreasonable times

for the purposes of carnying out inspections. In conducting such inspections, the Illinois EPA, its

employees and representatives, and the Attorney General, her employees and representatives

16



may take photographs, samples, and cQllect information, as they deem necessaly.

J. Cease and Desist

8
3
1
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3

3
The Defendant shall cease and desist from future violations of the Act and Board

Regulations that were the subject matter of the Complaint as outlined in Section III.C. of this 1
I
!I
iI
IConsent Order.

K. Release from Liability
4

I

IE
I

In consideration of the Defendant's payment of a $9,750 penalty and any specified costs
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Zand accrued interest, completion of all activities required hereunder, and its commitment to

Cease and Desist as contained in Section VIII.J above, the Plaintiff releases, waives and I
I
I

.discharges the Defendant from any further liability or penalties for violations of the Act and

Board Regulations that were the subject matter of the Complaint herein, The release set forth

above does hot extend to any matters other than those expressly specified in Plaintiff" s

Complaint filed on May 18, 2007. The Plaintiff reserves, and this Consent Order is without

prejudice to, all rights of the State of Illinois against the Defendant with respect to all other

matters, including but not limited to, the following:

a. criminal liability;

b. liability for future violation of state, federal, local, and common laws and/or
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regulations 2
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c. liability for natural resources damage arising out of the alleged violations; and

d. liability or claims based on the Defendant's failure to satisfy the requirements of'

this Consent Order.
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Nothing in this Consent Order is intended as a waiver, discharge, release, or covenant not

to sue for any claim or cause of action, administrative. or judicial, civil or criminal, past or future

in law or Ir( equity, which, the State of Illinois or the Illinois EPA may have against any person, as

defined by Section 3.315 of the Act, 415 ILCS 5/3.315(2004), or entity other than the Defendant

Retention of Jurisdiction

This Court shall retain jurisdiction of this matter for the purposes of interpreting and

enforcing the terms and conditions of this Consent Order

M. Modification of Consent Order

The parties may, by mutual written consent, extend any compliance dates or modify the

terms of this Consent Order without leave of court. A request for any modification shall be made

in writing and submitted to the contact persons identified in Section VHI.H. Any such request

shall be made by separate document, and shall not be submitted within any other report or

submittal required by this Consent Order. Any such agreed modification shall be in writing

signed by authorized representatives of each party, filed with the court and incorporated into tads

Consent Order by reference

Enforcement of Consent Order

Upon the entry of this Consent Order, any party hereto upon motion, may

reinstate these proceedings for the purpose of enforcing the terms and conditions Of this Consent

Order. This Consent Order is a binding and enforceable order of this Court and may be enforced

as such through any and all available means

Defendant agrees that notice of any subsequent proceeding to enforce this Consent
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Order may be made by mail and waives any requirement of service of process.

'Execution of Document

This Order shall become effective only whenexecuted by all parties and the Court. This
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Order may be executed by the parties in line or more counterparts, all of which taken together,
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WHEREFORE, due parties, by their representatives, enter into this Consent Order and

submit it to this Coui't that it may be approved and entered.

AGREED :
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STATE OF ILLINOIS

ILLINOISACOMMERCE COMMISSION

Galena Territory Utilities, Inc.

05-0452

Petition for Issuance of Permanent
and Temporary Certificates of public
Convenience and Necessity to
Provide Sanitary SewerCollection
Disposal and Service to a Parcel in
Unincorporated Jo-Daviess County,
IllinoisPursuant to Section 8-406 of
the Illinois Public UtilitiesAct; and
for approval of a related contract.

4

ORDER

By the Commission:

Procedural History

On July 22, 2005 Galena Territory Utilities, Inc. ("Petitioner" or "GTU") filed with
the Illinois Commerce Commission ("Commission"), a verified petition for a Certificate of
Public Convenience and Necessity pursuant to Section 8-406 of the Public Utilities Act
("Act"), to provide sanitary sewer service to a certain parcel in Jo-Daviess County,
Illinois. Galena Territory Utilities currently provides water and sanitary sewer public
utility service to approximately 2,058 water and 730 sewer customers in unincorporated
Jo~Daviess County, Illinois, commonly known as the Galena Territory. Galena Territory
Utilities is a public utility within the meaning of Section 5/3-105 of the Act, and is a
wholly-owned subsidiary of Utilities, inc., which directly or through operating
subsidiaries, provides water and wastewater services to more than 280,000 customers
in 17 states, including approximately 17,400 customers in Illinois.

Petitioner has been requested to provide sanitary sewer service to an existing
condominium development known as Long follow Point in an area of unincorporated Jo-
Daviess County, Illinois, which is contiguous to and in the .vicinity of the existing
certificated area of Galena Territory Utilities. The proposed service area consists of
approximately 2.95 acres and will contain no more than 71 condominium units. The
Petition requests a permanent certificate of service authority from the Commission
authorizing Petitioner to serve the parcel, under the standard rates, rules and
regulations that Galena TerritOry Utilities, Inc. has in effect. A temporary certificate of
service authority was issued to the Petitioner by the ComMission on September 14,
2005. There are no municipalities whose corporate boundaries lie within one and one-
half miles of the property.

before
On August 15, 2005 and December 7, 2005, pre-hearing conferences were held
a duly authorized Administrative Law Judge ("ALJ") of the Commission tits
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ices in Springfield. Illinois On April 17, 2006, an evidentiary hearing was held, and
appearances were entered on behalf of GTU and Commission Staff ("Staff"). GTU
presented the testimony of Steven Dif el, Regulatory Accountant for Petitioner. Staff
presented the testimony of Thomas Smith, Economic Analyst for the Commission, and
Michael Mcnally, Financial Analyst for the Commission. At the conclusion of the
hearing, the record was marked "Heard and Taken." A Proposed Order was served
upon the parties. Staff did not take exception to any of the substantive.findings within
the Proposed Order and proposed some additional language to clarify the Commission's
findings and the factual basis for the findings GTU indicated it had no objection to
Staff's additional clarifying language, and that the Company had agreed with Staff not to
oppose the adoption of the Proposed Order. Although GTU, disagreed with the legal
arguments advanced by Staff in support of the penalty finding, GTU had determined any
further effort required to sustain its position would not be worthwhile

Applicable Statutory Authority

Section 8-406(b) of the Act provides, in relevant part

No public ut i l i ty shall begin the construct ion of  any plant,
equipment, property or facility which is not in substitution of any
existing plant, equipment, property or facility or any extension or
alteration thereof or in addition thereto, unless and until it shall have
obtained from the Commission a certificate that public convenience
and necessity require such construction. Whenever after a hearing
the Commission determines that any new construction or the
transaction of any business by a public utility will promote the public
convenience and is necessary thereto, it snail have the power to
issue certif icates of public convenience and necessity. The
Commission shall determine that proposed construction will
promote the public convenience and necessity only if the utility
demonstrates: (1) that the proposed constructions necessary to
provide adequate, reliable, and efficient service to its customers
and is the least-cost means of satisfying the service needs of its
customers; (2) that the utility is capable of efficiently managing and
supervising the construction process and has taken sufficient action
to ensure adequate and efficient construction and supervision
thereof, and (3) that the utility is capable of financing the proposed
construction without significant adverse financial consequences for
the utility or its customers.

In addition to issues surrounding the issuance of the requested certificate, Staff has
also requested that a penalty be imposed upon GTU for providing service to an area
prior to obtaining a certificate to serve that area. The relevant statutory provisions
regarding this issue are as follows:

Section 5-202 provides that:

2
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Any public utility, any corporation other than a public utility, or any
person acting as a public utility, that violates or fails to comply with
any provisions of this Act or that fails to obey, observe, or comply
with any order, decision, rule, regulation, direction, or requirement,
or any part or provision thereof, of the Commission, made or
issued under authority of this Act, in a case in which a penalty is
not otherwise provided for, in this Act, shall be subject to a civil
penalty imposed in the Manner provided in Section 4-203. A small
public utility, as defined in subsection (b) of Section 4-502 of this
Act, is subject to a civil penalty of not less than $500 nor more
than $2,000 for each and every offense . . . . ,

... In case of a continuing violation, each day's continuance
thereof shall be a separate and distinct offense, .provided,
however, that the cumulative penalty for any continuing violation
shall not exceed $500,000, except in the case of a small utility, as
defined in subsection (b) of Section 4-502 of this Act, in which
case the cumulative penalty for any continuing violation shall not
exceed $35,000 . . .  ,

No penalties shall accrue under this provision until 15 days after
the mailing of a notice to such party or parties that they are in
violation of or have failed to comply with the Act or order, decision,
rule, regulation, direction, or requirement of the Commission or any
part or provision thereof, except that this notice provision shall not
apply when the violation was intentional.

Section 4-203 provides that:

All civil penalties established under this Act shall be assessed and
collected by the Commission. Except for the penalties Provided
under Section 2-202, civil penalties may be assessed only after
notice and opportunity to be heard. In determining the amount of
the penalty, the Commission shall consider the appropriateness of
the penalty to the size of the business of the public utility ... the
gravity of the violation, and such other mitigating or aggravating
factors as the Commission may find to exist, and the good faith of
the Public utility .. _ in attempting to achieve compliance after
notification of the violation

Uncontested Issues

A. Certificate of Public Convenience and Necessity

Galena Territory Utilities' verified Petition states that sewer service within the
proposed service area had previously been provided by the Long follow Point Owners

3
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Association, Inc. (the "Association" or "LPOA"), which represents the property owners of
the condominiums and is exempt from Commission regulation as a mutual association
The waste water generated within the proposed service area had been collected by the
Association and had been sent to offsite holding tanks. From these holding tanks, the
waste water flow was then taken via sludge hauling trucks for disposal at a treatment
plant. Over the years, the holding tanks had greatly deteriorated, and the Illinois
Environmental Protection Agency had indicated this operation should be discontinued
and the holding tanks should be removed as soon as possible. As a result, the
Association had determined the best interests of its members would be served by
undertaking to construct the necessary facilities to interconnect with Galena Territory
Utilities' existing sewer utility system

Staff analyzed GTU's proposal in conjunction with the requirements of 8-406(b)
of the Act. Staff Noted that no other utility was certificated to serve the proposed area
and that Staff was aware of .no other sewer utilities that have interest or capacity to
serve the proposed area. Staff analyzed the construction of the sewer system facilities
and opined that GTU had properly and adequately managed the construction, It was
the opinion of Staff witnesses that there was a demonstrated need for sewer service in
the area, and that GTU could provide that service on a least cost basis. Staff witness
McNally testified that GTU is capable of financing the proposed construction without
significant adverse financial consequences for the utility or its customers, whether or not
the Commission adopts Staff's proposal to require GTU to refund a portion of the sewer
construction costs. Staff therefore recommended that the Commission grant GTU's
request for a Certificate of Public Convenience and Necessity

Rules and Regulations and Conditions of Service

Staff recommended that the Company be directed to update its sewer and water
rules consistent with Staff Exhibit 1.2, Rules, Regulations and Conditions of Service for
Sewer Operations, and Staff Exhibit 1.3, Rules, Regulations and Conditions of Service
for Water Operations. The Petitioner accepted Staffs recommendation on this matter

IV. Contested Issues

A Refund of Sewer Construction Costs

Staff Position

Staff proposes that GTU immediately refund one and one-half times the annual
(or 18 months of revenue) to the LPOA. (Staff Ex. 1.0, p, 13) Staff also recommends
that GTU be required to use the guidelines as contained in ICC Staff Exhibit 1.2 for
purposes of making refunds to LPOA over the first ten years following the issuance of a
certificate in this Docket. (ld., at 14)

Staff notes that there are basically no codified sewer rules. However. Staff is of
the opinion that in the.recent past the Commission has used water rules as a guideline
for the regulation of sewer utilities. (ld., at 8) As a result, some sewer utilities have
rules that require investment by those utilities in contributed plant
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The rationale for the refund, which results in investment in plant by a utility, is
identifiable in basic ratemaking theory, under which utilities invest in assets to serve
customers, operate and maintain those assets, pay taxes, and accumulate funds
through the depreciation of assets in order that assets can be replaced when they are
worn out. (ld., at 9) Rates are then established to provide for the recovery of the
aforementioned costs, including a return on investment, from customers who are
receiving service. If a utility has no investment, the basic tenets of ratemaking become
open to question. Specifically, if there is no investment, then there is no opportunity to
earn return, no incentive to operate efficiently, and no assets to depreciate so that
funds might be accumulated for future replacement. In the instant docket, absent the
refunds advocated by Staff, the Company will have invested no funds in the plant at
issue. (ld., at 11)

Since no rules have been promulgated for the expansion of sewer plant, Staff
believes that the generic sewer rules developed from the Standards of Service for
Water Companies (83 Ill. Adm. Code Part 600) and particularly Service to New
Customers (83 Ill. Adm. Code 600.370) should be used as a guideline for sewer plant
expansions. (Staff  Ex. 1, p. 9) Water and sewer systems are similar and it is
reasonable to apply the same rules to the two systems. in Docket No. 00_0194. the
Commission stated that it has . , no difficulty interpreting Section 600.370(a) as also
pertaining to sewer supply plant ... (Order, p, 6, April 25, 2001) (ld., at 10) The
Commission's decision in this regard was challenged and was affirmed by the Third
Appellate Court. (See 331 Ill. App. 3d 1030, 772 N.E.2d 390 (2002))

GTU Position:

GTU takes exception to Staffs position that GTU should refund to LPOA an
amount equal to 18 months revenue from operations, or $24,927, in exchange for the
contribution of.the constructed lift station and sewer main to GTU. GTU is of the opinion
that to require this contribution would have the effect of increasing the total costs of
providing service, because customers will bear the additional cost of the return, interest
and taxes associated with the incremental plant investment. GTU further opines that to
implement Staffs proposal would fail to promote the public convenience, as required in
Section 8-406(b), as the lift station and main only serve one customer.

GTU also is of the opinion that this proposal to apply the water main extension
rule to the contribution of sewer facilities is unnecessary to promote the objectives
behind the Commission's water rule. GTU believes the main purpose of this water rule
is to protect the utility and its customers from paying for substantial investments in new
facilities that might not achieve expectations. This risk is not present in this situation, as
the risk had already been avoided when LPOA constructed and paid for the mains
necessary to connect to GTU's system, and proposed to contribute the facilities at no
cost, GTU also believes that the 10-year refund requirement used in the water rules is
not needed in this case. GTU notes that the possibility of any sale of the contributed
plant is extremely remote, as the nearest municipal facility is over 9 miles away. GTU
further notes that these contributed plant facilities constitute a relatively small portion of
GTU's total investment in utility plant, and GTU believes that imposition of this
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contribution rule is unnecessary to achieve the goal of having the utility provide efficient
utility service.

GTU further notes that according to the testimony, the requested refund would
amount to about 40% of GTU's annual sewer income being paid to a single customer.
As GTU notes that no utility can be compelled to provide service to customers outside
of its certificated area, to impose this Warge cost on GTU would strongly discourage any
utility from entertaining future requests by isolated customers who need utility service.

B. Assessment of a Penalty for Providing Service Prior to Certification

Staff Position:

Staff is of the position that GTU was providing service to LPOA prior to its
receiving a temporary certificate by the Interim Order in this Docket. (Staff Ex. 1.0, pp,
3-4) Yet,it did not request a Certificate until it filed the Petition in the instant docket on
July 22, 2005. On August 8, 2005, Galena was notified in a letter from Staff counsel,
Vladan Milosevic that it had been brought to Staffs attention that Galena may have
been operating as a public utility for approximately 18 months without a Certificate from
the Commission. (See Staff Ex. 1.1) The letter also informed Galena that it may be
subject to penalties for violating the PUA. At the status hearing on August 15, 2005,
Staff made a statement into the record in which it articulated its concern about GTU
sewing the proposed area since May of 2004 without a Certificate and recommending
that the Commission grant a Temporary Certificate. (See Tr., at 7-8) GTU received a
Temporary Certificate on September 14, 2005 authorizing it to provide service in the
proposed service area.

Staff recommends that the Commission impose a $1,000 penalty on GTU,
pursuant to its authority under Section 5-202 and 4-203 of the PUA, for operating within
the proposed service area prior to receiving a certificate of public convenience. (220
ILCS 5/5-202 and 4-203) Said operation without a certificate of public convenience and
necessity was in contravention of Section 8-406 of the PUA which prohibits utilities from
beginning construction of facilities without having obtained a certificate from the
Commission. (See 220 ILCS 5/8-406(b))

In making its recommendation Staf f  has taken into consideration the
requirements of Sections 5-202 and 4-203. The notice required by Section 5-202 was
provided by the letter from Staff Counsel mailed on August 8, 2005. The fifteen days
during which no penalty could accrue ran from August 8 through August 23. This left
the 20 days from August 24 until the Temporary Certificate was issued on September
14, 2005 for the penalty to accrued

Section 4-502 of the Act defines a small public utility as one that "regularly
provides service to fewer than 7,500 customers." Galena currently has 2,058 water
customers and 730 sewer customers, bringing it within the penalty limitations for a small
utility. (Staff Ex. 1.0, p. 17)
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Section 4-203 of the Act provides 4 factors for the Commission to consider when
assessing a penalty: 1) the size of the business of the public utility, 2) the gravity of the
violation, 3) other mitigating or aggravating factors, and 4) the good faith demonstrated
in attempting to achieve compliance after notification of the violation. As discussed
above, Galena is a small utility. However, GTU is the subsidiary of Utilities Inc., which
is not a small utility as defined by Section 4-502 of the PUA. Utilities inc. has 24
subsidiaries similar to Galena in Illinois,_with 17,400 customers in the state. (Staff Ex.
1.0, p. 18) Utilities lnc. should be "aware of the requirements of the Illinois Public
Utilities Act in regard to Certificates of Public Convenience and Necessity as it has
applied for and received Certificates from the Commission in the past. GTU should be
expected to adhere to the requirements of the Act. .,

The fact that the Petitioner acknowledged its failure and brought its failure to the
attention of the Commission should be considered as a mitigating factor. (Staff Ex. t.0,
p, 18) The fact that GTU received a Temporary Certificate within 37 days of receiving
the notice of violation is a demonstration of good faith. (Staff Ex. 1.0, p. 18-19) Finally,
the continuing nature of the violation of Section 5-202 should be considered. However,
Staff recommends that because of the foregoing mitigating factors it would not be
appropriate to fine the Petitioner on a daily basis. (ld.)

GTU errs in its reliance on Docket No. 02-0008 for the proposition that "neither
the Commission nor Staff considered the utility's provision of service prior to certification
to be a violation of the Act" (Galena IB, p. 8). The application for a certif icate of
convenience and necessity which formed the basis for Docket No. 02-0008 was filed
pursuant to a Settlement Agreement entered in Docket No. 00-0679. (See Commission
Order, p. 2, Docket No. 02-0008 (May 22, 2002)) The Procedural History in the Order
states, "The Company and Staff agreed that in light of the expedited schedule and the
fact that the Company is serving the two customers in the requested certificated area,
the issuance of a temporary Certificate is unnecessary." (ld., at 1) This discussion of
the procedural status of the docket is not the equivalent of a Staff position or a
Commission finding in a contested matter.

In order to understand the procedural history of Docket No. 02-0008, one may
review the procedural history of Docket No. 00-0679. In that docket, the City of
Columbia ("City") filed a complaint alleging that Illinois American Water Company
("lAWs") was providing water service outside its certif icated area. The parties
stipulated to the facts that IAWC was proving water service to two residences which
were outside of its certif icated area and that the service connections for the two
residences were within lAWs's service area. The City argued that the point of usage
rather than the point of connection was determinative of whether lAWs needed a
certificate to serve the two residences. IAWC argued that the fact that the point of
connection and metering point were within its certificated areas was determinative of
whether IAWC need a certificate to provide service. The parties ultimately resolved
their controversy by a Settlement Agreement which required lAw to request a
certificate of public convenience and necessity. There is no Commission Order ruling
on the issue as the Order entered reflects the Settlement Agreement Of the parties. it is
notable though that prior to the settlement by the parties, the Administrative Law Judge
("ALJ") had issued a Proposed Order (September 6, 2000), dismissing lAWs's
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arguments and concluding that IAWC had violated Section 8-406(b) of the Public
Utilities Act ("PUA") (220 ILCS 5/8~406(b)) by providing water service to residences
outside its certificated area. Staff notes that the Settlement Agreement, Briefs on
Exception and Reply Briefs on Exception were not filed and at the time the Commission
issued a Final Order, the issue was not contested. The Settlement Agreement reflects
the same position as adopted by the ALJ in the Proposed Order. The reasoning set
forth in the PropoSed Order is instructive and should be applied to this docket. Staff is
not aware of any other final CommissiOn order that directly addresses the issue.

5 4

GTU also argues that the Commission has permitted utilities to provide service
from a point within the existing service areas without requiring,a certificate for the areas
benefiting from the service. The cases relied upon by Galena are inapposite to the
issues before the Commission in this proceeding.

In Will County Water Company, Docket No. 87-0353 (Dec. 22, .1987) Will
County's request for a certificate of public convenience and necessity was denied and
the Commission ordered VVilI County to provide water service on a wholesale basis and
to Tile appropriate rate tariffs with the Commission. At issue in that docket were both the
willingness or obligation of various entities to own the distribution lines and compliance
with a municipal ordinance. The resolution crafted by the Commission provided water
service as needed without running afoul of the municipal ordinance. Those facts are not
similar to the facts in the instant docket and no question has been raised as to legal
impediments or provision of service on a wholesale basis in this docket.

Similarly in Illinois American Water Company, Docket No. 96-0494 (June 11,
1997) the Petitioner requested Commission approval of a wholesale contract. Contrary
to the Company's argument, GTU's provision of service to LPGA is clearly
distinguishable from wholesale service as was provided in those dockets.

Finally, the Petitioner argued that it would be unfair to penalize the Company
based upon notice provided by a Commission employee rather than "having the notice
considered as an agenda item at a public meeting of the Commission." (Galena IB, p.
9) No legal authority is provided for this argument. Section 5-202 of the PUA does not
state that the Commission must consider the notice at a public meeting. (220 ILCS 5/5-
202) It simply provides for the mailing of 'a notice'. GTU does not deny that it received
a notice but seeks to impose a greater burden on the Commission than is required by
statute. Given the purpose of the notice - notification of an entity that it is in violation of
a rule, order, decision, or requirement of the Commission - time is of the essence in
serving the notice so that the entity may bring itself into compliance immediately. The
notice, after all, is not the equivalent of a finding that an entity is in violation, it simply
provides the entity an opportunity to cure its violation before penalties may be
assessed. In this case, although GTU was notified that it may be in violation of Section
8-406, GTU did not bring itself into compliance within the 15 days provided by statute.

No public utility may serve customers outside of its certificated area without
having first received a certificate of public convenience and necessity from the
Commission. None of GTU's arguments have demonstrated that it was not a public
utility providing utility service from May of 2004 until September 14, 2005, during which

8
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time it provided sewer service to LPOA without a certificate of public convenience and
necessity. GTU was notified August 8, 2005 that it may be -in violation of the Act and
that it may be subject to penalties under Sections 54202 and 4-203 of the Act. GTU
failed to bring itself into compliance with the Act until September 14, 2005 when an
Interim Order was granted in this proceeding granting it a temporary certificate of public
convenience and necessity. GTU should be assessed a $1 ,000.00 penalty which takes
into consideration Petitioner's status as a small utility, its cooperation with Staff, the
speed (37 days) with which it attained a temporary certificate, and its relationship with
Utilities lnc., which is not a small utility and which should be aware of the requirements
of the Public Utilities Act.

GTU Position:

GTU is of the opinion that they did not provide service prior to obtaining a
certificate of service authority. GTU bases this on the fact that the construction of the
new plant to extend the LPOA's sewer facilities to a connection point with GTU's
existing certificated service area was performed by LPOA at their expense. GTU notes
that the Commission has previously held, in Docket 95-0238, that LPOA, as a co-
operative, did not need a certificate to provide utility service. GTU takes the position
that they have only sought a certif icate because LPOA desires to transfer the
responsibility for maintaining and replacing the lift station and main extension to GTU,
and that ownership of these facilities will not be transferred to GTU unless and until the
Commission has entered a final order granting a permanent certificate of service
authority to GTU.

GTU interprets prior Commission orders for the proposition that a utility may
provide service to customers at a point within its currently certificated service area even
though the area .benefiting from the service is located outside the certificated area.

GTU also objects to the notice of violation being given by a Staff attorney, rather
than having the issuance of a notice being considered at a public meeting of the
Commission. GTU is of the opinion that the power to issue a notice of a potential
violation should be a matter reserved to the Commission. GTU notes that when the
notice was issued by the Staff attorney, this Petition was already pending before the
Commission, and based on GTU's interpretation of other dockets, GTU had no reason
to know that their provision of service to LPOA was in violation of the Act.

v . Commission Analysis and Conclusion

The Commission first notes that the parties are in agreement that a Certificate of
Public Convenience and Necessity should be issued to GTU to provide service to the
Long follow Point Condominiums, located in the area described in Exhibit A to the
Petition. it appears that the subject property is in need of sewer services, having been
informed by the Illinois EPA to cease their prior method of handling sewage, that
Petitioner is well situated to handle service for the subject area, and there appear to be
no municipal facilities closer than 9 miles to the subject area.
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The parties are also in agreement that the Petitioner will adopt new water and
sewer rules, in conformity with Staff Exhibits 1.2 and 1.3

The two issues on which the parties have disagreement, are first whether GTU
should be required to make refunds to LPOA for a portion of the contributed plant
constructed by LPOA, and second, whether GTU should be fined for providing service
to an area outside their certificated "area prior to receiving a new certificate fromthe
Commission

The Commission first notes that it appears the parties are in agreement that
there are no codified sewer rules in use that would aid in the determination of this
matter. Staff urges the Commission to use the water rules to aid in determining this
matter. as discussed in Docket 00-0194. To use the aforementioned water rules in this
matter, GTU would be required to make a refund to LPOA for the contributed plant in
the amount of $24,927, which GTU notes would amount to approximately 40% of the
Petitioner's annual income. Under the sewer rules that Petitioner appears to be
operating under at the present time, no contribution to capital would be required. The
Commission notes that upon adoption of the updated water and sewer rules, this issue
should not be in question in any dockets in the future

Staff notes that the revenue received by GTU for services rendered to LPOA
would not have been considered in GTU's most recent rate case. and therefore Staff
believes that all this revenue should be available for investment in the main extension
GTU believes the testimony shows that to accept Staff's proposal would have the
negative effect of increasing the cost to provide service, and would have a chilling effect
on any future requests for small expansions to serve a single or a very few customers

The Commission, in this hopefully unique situation, is disinclined to require a
contribution to capital from GTU as requested by Staff. We note that under the sewer
rules in effect for GTU at the time of the construction. unlike the new rules to be
adopted, no contribution is contemplated. The Commission also notes that in this
situation, LPOA was under a mandate from the Illinois EPA to remedy their sewer
treatment situation, which they were able to do with the assistance of GTU. The
construction of the lift station and sewer main were undertaken by LPOA, and~ the
agreement between LPOA and GTU contemplates the facilities being given to GTU
upon a certificate being issued. While we recognize that GTU will be receiving these
facilities at a zero cost, this does not appear to give GTU any incentive to provide sub
standard service, nor the opportunity to seek a windfall in the future. While this
arrangement appears to have been structured differently than most additions to plant
with construction being handled by the customer in a service area in which the utility is
not certif icated, it is the hope of the Commission that this was done to ease the
environmental burdens of the condominium association, and not an attempt to
circumvent the Commission rules and regulations. The Commission further notes that
the best time to resolve the issue of refunds is prior to the issuance of a Certificate and
prior to the beginning of construction. It is unfortunate that in this case the Company
agreed to provide service and that construction was begun prior to the Commission's
authorization being granted
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On the issue of a penalty to be assessed for providing service prior to
certification, it appears clear to the Commission that GTU was infect providing utility
services to an area outside of the Petitioner's certificated area of service. The
Commission is also satisfied that the notice provided by Staff Attorney Milosevic was in
compliance with the rules, and that this notice entitled GTU to a 15 day period in which
to bring themselves into compliance. while GTU argues that a uti l ity is entitled to
provide service toa customer outside their certificated area, we agree with the position
of Staff that the cases relied upon by GTU do not stand for this proposition. The
Commission is also in agreement with Staff regarding the mitigating factors present in
this matter, but we also note that GTU apparently provided services to LPOA for
approximately 16 months prior to obtaining an interim certificate of service authority.
The Commission is ofthe opinion that the recommended fine of $1,000.00 is
appropriate in this matter.

r

VI. Finding and Ordering Paragraphs:

The Commission, after reviewing the entire record and being fully advised in the
premises, is of the opinion and finds that:

(1) Galena Territory U.tilities, Inc. is a public utility engaged in the business of
furnishing water and sanitary sewer service to the public in portions of the
State of Illinois and is a public utility within the meaning of Section 3-105
of the Public Utilities Act;

(2) the Commission has jurisdiction over the Petitioner and of the subject
matter herein;

(3) the recitals of fact set forth in the prefatory portion of this Order are
supported by the record and are hereby adopted as findings of fact,

(4) a Certificate of Public Convenience and Necessity should be issued to
Petitioner for the provision of sanitary sewer service to the area described
in Exhibit A to the Petition,

(5) Petitioner should, within 30 days after entry of this ,
implementing Rules, Regulations and Conditions of Service substantially
consistent with Staff Exhibits 1.2 and 1.3, with an effective date of not less
than thirty working days after the date of filing for service rendered on and
after their effective date, with individual tariff sheets corrected within that
time period if necessary;

Order file tariffs

(6) The Commission rejects Staff's recommendations for an initial refund and
for possible future refunds of sewer construction cost, and

(7) Petitioner shall, pursuant to Section 5-202 of the Public Utility Act, pay a
one of $1,000, which amount shall be paid to the Illinois Commerce
Commission within 30 days of the entry of this Order,

r 11



05-0452
I

IT IS THEREFORE ORDERED that, pursuant to Section 8-406(e) of the Public
Utilities Act a Certificate of Public Convenience and Necessity is hereby granted to
Galena Territory Utilities, Inc., to provide sanitary sewer service to the areas described
in the attachment to the verified petition filed in this docket.

IT IS FURTHER ORDERED that the Certif icate of Public Convenience and
Necessity hereinabove granted shall be the following:

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY
1

IT IS HEREBY CERTIFIED that the public convenience and
necessity require that Galena Territory Utilities, Inc. provide sanitary sewer
service to the area described in Exhibit A to the verified petition filed in this
docket.

IT IS FURTHER ORDERED that Galena Territory Utilities, Inc. shall serve such
customers under the standard rates, rules and regulations that Galena Territory Utilities,
Inc. has in effect.

IT IS FURTHER ORDERED that within 30 days after entry of this Order, Galena
Territory Utilities, inc. shall tile tariffs implementing Rules, Regulations and Conditions of
Service substantially consistent with Staff Exhibits 1.2 and 1.3 with an effective date of
not less than thirty (30) working days after the date of filing, for service rendered on and
after their effective date, with individual tariff sheets to be corrected within that time
period if necessary.

IT IS FURTHER ORDERED that pursuant to Section 5-202 of the Public Utilities
Act, Galena Territory Utilities is hereby assessed a fine in the amount of $1,000.00, said
fine to.be paid by check made out to the Illinois Commerce Commission and delivered
to the . Financial Information Section of the Commission's Administrative Services
Division within thirty (30) days of the entry of this Order.

IT IS FURTHER ORDERED that Galena Territories "Utilities, inc. shall file with the
Commission's Chief Clerk a certification attesting that the Company has paid the
ordered fine. Said certification is to be flied under Docket No. 05-0452, served upon the
parties to this docket and a copy is to be provided to the Manager of the Commission's
Water Department within thirty (30) days of the entry of this Order.

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-1 is of
the Public Utilities Act and 83 iii. Adm. Code 200.880, this Order is final, it is not subject
to the Administrative Review Law.

By Order of the Commission this 30"' day of August, 2006

(SIGNED) CHARLES E. BOX

Chairman

r 12
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P8OBLR OF THE STATE .OF IILn~1o1s
ex rel. LISA MADIGAN, Attorney
General  of  the .State of- j  i l l indis,

WATER COMPANY,
corporation,

nMinsniw. Attorney General of the Striate of I1.1i;1ois.=,

Environmental protection Agency

Charmar Water Company.,

Order 'arid submit i t Tb Thia Gb\irt for approval .

agree that the statement of
.s.. . WO

introduced by the parties- 5;-E Ra trial 'were held..

futt'her"s'§:ipu1ate that this. -statement of facts is made and

agreed upon for purp<3se's of 8éttlementz

IN 'rm CIRCHIT COURT FOR
LAKE COUNTY,

Defendant.

Plaintif f ,

1°1ai;1t:iff ,

t I

f

fé'cl:ls coii1:a:ineé1~ herein r'éj_a:r:esen'ts a-

of. the évidénge' .8i"46' .té8pimpixy which would he

PEUPLE oF sTA'rE: oF ILLINOIS,

have agreed tO the making of

a n

CGNSENT ORDER

)
)
J
)
)
)
}
)

I l l iNo i s  )
)
>
)

,~'

( . " I1 l i n o i s , E pA " )  I

nnMrzmvfa JUDICIAL DIsr11Ric:*r
ILLINQIS

No .

c

OF QS 1009
*

4

that neither the

The Parties

ex rel  . LISA

The partie3

and Defendant: r

t h e  I l l i n o i s

this Consent

Au 1 mms

f  ac t that a party has entered :Law 1: C6n8.e;riI.i order, her anyhis

of -the .f_éci;'3 stip1i11%Qd 1;e;¢ein ,-. Sltlaill be in.tirQduced into

evi&et1ée in any' Qthélr proeeesiing iégardiNg- c1a-inia- asserted

.iB .the (3dW2l;4i3rit -e=4s=ep1= as 9i;¥I&1tw2lééle prayided, herein'- If .-thy B.

i
r

r
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Court approves and enters this Consent Qrdar; .De:Eenda;';t..agrees

to be bound by 'the .Consent Qrfier and not. to contest its validity

in any subsequent proceeding. t:o .i@lement or enforce its terms

HOwever r it= is the it-ent of Ehe parties to. t:hi's Consent: order

t:haE it: be a firiafl. j-udgmelit. Bil. the. merits .of this marl;er

subject \;o the pirbvisiona of~see3;ion v11I.K ("Re1.eas.e -from

Liability" ) and Section vII1.m ("Modification .of Consent

Greer')

JURISDICTIQN

This Cud rt. has- ju'risd{c t̀:ion of tale Subject Matter herein

and .Of the parties -do8'r8énEing 1he:tel;o pursuant t o the I l l i n o i s

EnvironMental. PrO'rie.et;ion Act' ("Act:"), 415. ILCS '5/1 et seq

(2002)

l l . QAUTHORI ZATI ON

The unE3&rs.ig1;§ad r.e'present.atives for eaiczh P Ty rem:-tziiy that

they are f u l l y bY the party Whom '~:h§4Y represent t o

enter into the remS and .Condi liibns of tbis.cQnB¢Bg Order and t;o

l ega l l y  b ind  them to  i i ;

au crizec1

Ar



III D s'rA';rEz»:zn'z' GF FACTS

Parties

On. June 24, .2005 , a Complaint was f i l e d  o n  b e h a l f  o f

the 1Heop1e. of . the State of 'Illinois by Lisa, Madigan, A t t o r n e y

G e n e r a l  o f  t h e  S t a t e  o f  I l l i n c a i é  , on Ber own motion .and upon the

réc_{u€2s1z Of t h e Illinois: BPA, pursuant 't:c) Section 42 (d.) and (e)

o f  t h e  A c t ; , 415 IL S 5/42 (ft) a11c`i Ce) 1 against the DefendaNt

T h e  I l l i n o i s  E P A  i s an .admini's.tJrative agency of . the

State .o f  I l l ino is , created pursuaixtz to Section 4 of. the' Act , 415

ILCS .5/4

A t all t i m e s  r e l e v a n t  . t o  - t h e  C o m p l a i n t  , . Defendant

was a n d  i s i i a n  I l l i N o i s  ` c o r p o r a t 1 i c > n  t h a t i s au t ho r i z ed .  t : . o

transact business in the St;at:e Of ;E1'1.inc>;L8

Site Déscriptioh

At all times ré1.eir.811t ka M119 Complaint 9 D e f e n d a n t

timed 348-. 99-éqcaited. a jrcz. Water B'4pP1¥ (*'PWS" ). lc>9ate§1 ngrth

Of Gurney nortihea8az Lake' County., Illineis ( " f.;ac:il tty" o r

8ité.")

Th.€-: Ch3fT¥1335` pos..¢1i8.r=::Lhutipn ;a.ys'tém -c;¢nsi.s1;a. :cf nab

Shallow wella and 11.yt31iE9PI1¢UM8¥i'ic Bi;Qr1a9@ of aw.rQ mately seven

Ebousand five-=h1md;r:ed w,5.06) g.allQn.5

EVhe Charmar PWS c\n=z=ent1y '-'obtains water by rumpling

Erda two wélla .

1

3

wells- -#1 4152. -have.- na;t:u1'al-. E1uOr;Ede,. ̀ af1d the



water* from both wells lB tréafied with sodium hypochlorite arid

than the treated Water is .dist:ribut.&d thrqugbcxut the

di8t»ribut:1.on .syahexn

1 on Nczvémber..21I 2003 t he  I l l i no i s EPA inspected the

Chanhar PWS- discovered .that a .hydropneumattic storage tank

had' béeh rep1_é.g:ecl withpuiz °btaihing. aN .I11iné»i.s. EPA'i,s8}.1ed

cons'c.rucE:L¢>1i Permit .

1§1Iega;:iona of Non-=C'q1unp1:!§anc:a

p;.a'inu~iff~ coNtends 'that the Defendant has violalted- the'

fcil:loWing P1'Gv'i 5 ions o f  the  Ac t , I l l i l io i8 pol lut ion COntzrol

("Board") Public Water Supply "Regi1lat.ions .and it;he

.Il.l'inois;"EP.A ..Bublir: Water 'S11pp.1y Regulations
s
4

Count
o f

.. FAILURE TO OBTAIN A CONSTRUCTION.
PERMIT: Violatiion of Sectzicm 1.5.(;)
the- Aer, .415 ~11.cs- 5/15 fa) (2.oo2)..., .
Section 602.§1n-1 '(.a) of the Board. Buhlic-
Wdter supplY .R§9ul'a\:i<2ns..351 1.-11 - ,Adm-
Gdde s'o2... 101.4a.) , and `seet:iQn- .6-52.1-o1-(a)
.tit 'the Illinois-EPA Pi1blic~ 3Wa\=er' Supply
Régiiil i it ions-, 35 Ill . Code-
-632 . 101(a') ;

CouNt:
I

bl

V1Q1'at'i@1l_
Of-. the .Act:-,
.l2.aQ2) i. and
Pinhljigl
1111. Adm .

s

oHE1z8s;1:'Ins' wI'rHooT A :
of -Seatiilon 18_-(a) (2) `anrli (3)
.415 .rrgcs s71a5<~a) (21). and 1(8) .
»Sec:E:Lorr 602 ,192 cf 8:He Boélfq
'Water Supply' Regulations., .35
'Cbde- 5.0244 192.

a

§Ld:ntiib.i3ioi1 .of lio1.at:I.t:an.a

This Defendant: repre8énts mat  i t  has entered in to this 4

\

r
v

c

Boars

D

4

4

1

4 1

r

l



ConSent Order for the puu¢p0ge of Settling and compromising

disputed. claims without having to ilmllr the ebqieizée Rf contested

l i t i ga t i on . BY eméering Frito this Consent: Order and complying

with i ts  terms, the Defendant does not affirmatively admit the

allegations -of visdlation 'within the.comp1aint and referenced

Within section ~III.c He:tein,` ad this Conserit Order shal.1 not be

inte3:pretecli as irrcludiiag 5118.313 admission

APPLICABILITY

Consent Order sha l l apply .to and be bi9din9 upon the

151 azintziff and the defendant, ar1d= :any officer, clireczt;or , agent

Di* employee. of the nefendamz, as 'well as anysuccessors or

a85 ions of the Defenda31t¢. The..Defendant: waives as a defense to

any enforceerMant action talcén pursuaNt to this Ccjnsérit Girder the

f allure of any of its Qffic:r3:r;B, directors, 3.g€f1tS I employees

successors rm a58ig1r:x;=.1 to -take. such. f ac.t:.zLon- .as 'shall he required

to .comply with the provi.Bions- of this Consent' iOr'der

No chi1i1gie in ownerBh3;p, corpqrape s.t:at:iis~ or operator of the

t.a.¢i1i1=y éhéll .in ailarf way alter. i;he rez3'g;.Qia8ib.ili.ties o.f the

Defendant ulnder this .Consent Order . In the event of any

C;§5ii8rk§=,"Ya83LC:é of title , féEr3Qment or 0;t;h.er i.i1t3&re8t.. ;Ln.,.1;11.e iaciliuy

the DeeJ?1daIif: shall contiNue. Tb be bo1-1I4ii 1255? and 1 i e

for :pe?i€Qi¢rn8rxée Qr. 811 ,<=bliQ§=\1iiQn8 .Ufrdeuz r-his. Cbn8ent Order -

apprcvpria1;e ;::i.rcumsta;n;::.ea.,

This

IV;

however ..ti.hé 1988-xsiant ad a :prC>p08-e



purchaser or operator of the ;Eaci'lity Ney. jointly request, and

the Pla int i f f , in its discretion., may consider modification of

this Consent: Order: to dbligate the proposed purchaser Qr

Ope1-'au0r to carry out. futzure requirements- Of this Consent Order

place ¢f, or in ad6it:iQn to , the Defendant

In the éveiit that the- DefeNdant prépoées to sell or

transfer any- real property or operations subj act to this Consent

Orcier . the DefendaNt shlall ~not:if.y the Plaintiff 30 days prior to

the czonveyaiice' of t:itt.1e., ownership or .other ihtereati, including

leasehold' interest in; the..faciliizy Or ,a portion thereof. The

DefendaNt shall make 1;hB prospective pLir¢has.er of' sue¢essor'~'s

compliance with .this Consent Order a condition of any such sale

or transfer and .she-ll..proxri¢ié a copy of. this consent Order 'to

any Such .successor in interest: . This .pr.c>vision does ncétrelieve

the Ddfiandanti' from. compliance. With any :pggulatiefy 'ztequirgrnentz

regariiing. notice and transfer; of 3.pplic3blE¥ facility p ertnit s

coManIzxncla WEIZTH OTHER Laws REGULATIDNS

This Consent or8;eJc =in no way='afflec:t:s the-.responsihi1it:ieB .of. the

Défetld'ant to comply with ;ArLy; c)t;lier' .federal , state pr local laws

of re9111ati¢=)rls; includiNg but not limitéii 11.45 19118 1&<2t1, an.<1~ the

Board Kegulations, 323 111 . subiziules A through H

The pa1it.i asa'-rree 1;ha1'r the venue Q t vinyl 'ac:.\:ion. camnlenc ed. :in



purch.ase;c or operator of lethe facility May. jointly request, and

the Plaintiff, in i ts disc i 'etion, may consider modification of

this Consent .Order to obligate the proposed purchaser or

dperatzor to carry out. future- requirements of iihis Consent Order

Dr in addi t ion to, the Defendant
*

c . In the befit that the Defendant pré.po'ses to sell or
1

\

transfer any real property or operations subject to tibia Consent:

the DefendaNt shall -notify the Plaintiff 30 days- prior to

the czonveyaiice' of t i t l e , ownership or other interest, including

a 1eaSaho1d intérgSt in 1;he..fac:i1f§:y cir .a portion thereof. 'The

Defendant shall make the p;;'ospec:t;ive pwlrdha8er oi' successor'-'s-

.compliance -wit:h =this. Consent Order a condition of any such sale

or transfer and 'shall prbviiié a copy of. this Consent: Order to

any Such .successor in interest . Thins provision. does it? .relieve

the Deffendanti' -fzqpni. compliance. with -any rgggUlatiozy .reqzairgment

regariiling. notice' 'l11aNBfB38; of applicakile- facility permits.

v. co&LnncE wztus8 cimn8n Laws .1a1nD..REGu1.A'rIons

This Candent: or&er in no way='aEEec:i:s izhe--respansibilities nf- the

Defei1d'ant: to comply with aNy; O\31iez.' .federal v state or local lawgx

or refill at iQ1;8 I includitlg but not li.rr;i1;éd Ami the

Bu3Id Regulations, .35 111 A .1 CQGIQ I. Subtiitle8 A through .14 .

'The .par.t.i.¢s. agir?e lihatr the vague Gil any act ion corunrgnced fin...

*r
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requirements, then within 45 days of such receipt, Defendant

shall apply to 'the Il l inois EPA for a construction permit for

placement of its hydropneumatic .storage tank above ground.

b. If -within .90 days of entry of the Consent
.v

Order, Defendant fails to obtain a variance from the Lake

County, Illinois zoniNg. Bet: back reqguirerinente or an easement

that: complies with the Lake County, Illinois .zoning set back

requiremeNts, Defendant shall:

inunediately, but no' later than 7 days,

contact the Plaintiff and set up a meeting between the parties

to discuss alternative actions to be taken by Defendant to

comply with the rems of this Consent Order.

ii~. `withj.n 30 days of ̀ t:he' meeting with

Plaintiff required in Section VIII.B'.2.b.i. above, Defendant

shall submit .to Plaintiff for review and approval, a plan to

bring its public watt .supply intzeb compliance with a l l

applicable laws and rggulaiiiona ;

i i i .  i f Plainti ff disapproves Defendant's plan to

bring its public water supply into compliance with all

appt icalqie lowa and regulations, Defendant shall , within thirty

(3.0 ) days o f receiving such disapproval notification from
I

Plaintiff, .submit 'to Plaintiff a revised -f>l'an, which satisfies

pla int i f f 'B obi actions to- Defendant' s prior submittal .

9
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3 . Within 120 days from the issuance of all applicable

permits, including the construction permit from the Illinois EPA

and any other permits required to relocate Defendai'1t:'s

hydropneuiuatic tank above groin, 'Defendant shall initiate.-'and

complete -the relocation of its hydropneumatic storage tank above

ground according to the rems of the Illinois EPA issued

construction permit .

4 . Within 7 days of completing the relocation of its

hydropneuniatic storage tank above ground, Defendant: shall apply

to the Illinois EPA for a;n operating penni: for the operation of

its hydropneumatic storage talk . All actions required to be

completed under paragraphs 3 and 4 of this Section VIILB. shall

be completed .within no more than 127 days after the issuance of

all applicrablé permits, including the construction permit from

the Illinois EPA and..any other pe:r.'mit:s required to. relocate

Defendant'shydropneurnatic tank above ground ("Final Compliance

Dat:e") l

5. Upon the issuance of the operating permit required by

Section VIII..B.4 above I .Defendant slhLall at all times operate the

Charmer PWS in compliance with the. rems' and conditions of such-

Permit .

6. I f i n .the 'opinion of Defendant, it will be unable to

complete the work required in paragraph 3 of this' Section

10



I.€» B »

P*t6 i3§d.ii"i§ aa1ti3F'e a.soné mvIiy.~Def.¢bdann

before

p'é£ft5£=iri83:léé 88 -§.t:hé- 3:e`q\.1jJré`ifient:é. oi th:I§8 .Sectfbn \rI1?:l:...8 by.. the

t h a n  .6 0

t1es;::r::LPtion;:.=.....

afcted 1tii1e cliliggriize P.er=for;1ij,i1g.. =tHe°.requiiregiiiehta 'Sf tlitiss

i6h:§2j;,E1".-`thia- Défeiidéht ..;bias. failed; to éietnonstrate .that

sec3ti6N" am 9 B . ,hereiN •

the Office

uhe»rin4 Compliance iDa;e~.

ia lbwe 8 .  Def enfant

d a y s  b y  p r f s v i a i n g

» Th e . . . I1 1 in b ' i s -  E P A '  ma y  d e w th e  r e q u e s t

o f the Attorney General

and

The ..1;11=u101fs EPA s1ial.11...appxovle Qr déliy

.ff p.é§QlE65='lg;3;rig Elie réqnliregNentzs of' this

may. IBqLl€stz

a 1w'i:5.ttei:1 req'L1é8t: Tb

(2 )

with supporting facts ,

d e mo n s t r a t i n g  t : . h a t : .  De fe n d a n t  h a s

The request

i n to c:Qm1§I.ete

n o

extension 913 no mc;>re

l a t e r

s h a l l

t h e

than .30

I l l i n o i s

f o r

11)

p r o v i d e  a n

days

BPA

h a s

Séctipn NI11;.8 herein. Failizré. Defendant.. to'. ciomgily with this

'r'489\ii=:em.¢ii¢ Bhal l  p req§Lude .Défé l idé in t from tibhaining. an

ext? - I1s i0n ;.O f* .time under this paragraph .6 of. Section VIII .B

S t : ;LpuJ ,a ted  P ena l t i es

I f  ' the ' D e f e n d a n t f a i l s  t o  . c o m p l e t e  a n y  ' a c t i v i i : ; y  o r

f a i l s ts: ¢D\npl1r with any IzeBpon8e,. °r ' nepcirtinsr req\4i9=¢1!ié1§i= by

the d.a1;e Sp€icj,fied in Section VIIII.8.. Cf this consent. Qrder., ume

D e fe n d a n t : shall provide no.t::i;ce* to ft:he.'.P1aintiff. of .each f a i l u r e

t o '  c o mp ly  w i t h  t h is  .C o n s e n t  Or d e r . I n  a d d i t i o n , t he  Oe f e bda ht

Shall pay to  the.  P la in t i f f , f o r  p a y m e n t :  i n t r o '  t h e  E P T F

arid

11
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v

-éatipulatzed penalties per violation for each- day of violation in

the amoUnt of $100.00 until such time that; riqrrjplidgce is

achieved .

2. Following the Plaintiff's determination that. the

Defeiadantz .has fai led tzocompléte performance of any tzaisk or
!l

other pc$rl;i<jt1 of Work, failed to provide a required SUbMittal ,
4

including any reporli n o t i f i c a t i o n , P la int i f f  may make a

elemanii for Btip11.l3QtEd penalties upon Defendant for .i£t: s

noncompliance with this Consent. Order . Failure by the' Plaintiff

'to rhéjge t181is demaLnd -shall not -rélievg the .Defendant' of the

obligation to pay stipulated penal lz iés,

3. All Penalties .owed the Plaintiff oz18er' .this section of
»

-this Consent: -Order that "have 'Not been paid shall be payable

within" thirty (307 days at the date the Defendant knows or

shOuld have .known of its noncompliance Witi11'Ody ̀  prwi3i6n Qt

this Consent Order .

4. All stipulated .penalties 'shall -be paid by

certified check, money order or electronic fiJ,t1cli8 tr§8M§fe;':,

PaYable- *;§ the .IlliNois EPA for deposit inticb the EPTE aga shall

be- .sent ray .-.-ft,rst: g£l;a8s H1845-.]-1 unless submitted HY :electronic

funds transfer, and- delivered *to*

L I11~in<5is Erwi-.r¢n=!1e:u=a1 pfQt.éQ\ii¢4 Agers
Fiscal Services .
1021 North Girarid.Avenue Hast-1

12
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p.o. Box 19276
Springfield, Illihdis. 62794-9276

The name and number of the case and the

Defendant' 5 FEIN shall appear on the face of the check, copy

of the certified check. mcéney order or record of electronic

funds transfer and. any transmittal letter shall be sent: to

Stephen ~J. Sylvester
Assistant. Attorney General
Environmental Bureau
188 West- .Rariddlph st: to'"' Floor
Chicago, I l l i no i s  6D60 l

The sti}-_julaliged penal-t ies shal l  be enforceable- bY the

piainninff ad shal l  be in édditiop 1205. and shall not .PreC Ud8

any obhéi' remedies 61-. BanctioriS arisirig from the

failure to comply with this Consent .Order

Interest on Penalt ies

PUrSUant- to SectiOn. 42 lg) of the Act:, 415 ILCS

5/42(9) I intiereav; shall adcfue Tm. perlalllY amount: owed b the

Defendant not paid' within the ed herein I at the

uiaibcimum rate allowable under -Section .1003'.(a;) §Of the Illinois

Income Tax Act., 35, .ILCS 5./.lD03(a) (.20o2)

Intéréqt on u1;paid -pe11a1J:i¢=s. 8ha.l1.5 49491-14 .to a.¢=f=frL4=-=

from thegdate such. alie due and c¢ntinue to aggtué no the date

full. Payment: Ia received by the Illinois EPA

Where partial -payment: is made on any penalty amount:

time pre8c:r8;b

13
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that duei s , such .partial payment shall he. first .applied to any

intzegrest Cm unpaid .penalties than owing

All i;11;erest: on penalties owed the Plaintiff shall be

paid. by certified check, money order or electronic funds

t:ranEfez' payable to 'the Illinois EPA for deposit; in the EPTF and

shall be submitted. by first; class mail unless s'L1bmilt3ted by

electronic funds transfer, and .delivered to x

Ill inois Environmental Protection Agency
Fiscal Serrsriceé
1021. North Grant! Avenue East
p_Q'_ Box .19276
Sp8::Li:Igfie1d, J;111r;01s .62'794-3276

The name-. case. number.. and the Defendant' s FEIN shall

appear on the face of the certified check of' money" qrclei:-. A

copy of the certified. check, Jamey order or. record. of electronic

funds .transfer and any transmittal 1et:t:er shall he sent: t:.o

Stephen J. Sylvester
Aaaieténh Atilgorhey General
EnVironmental Bureau
1aB West Randolph .Sc 20
Chicago, Ill inois' 60601

Floor

Futzixrfe Use

NOt vi the t ending any Other -181194698 ix; this .Cons.e1:Lt= Grdar to

tihéi. ccmtrar3r, 'and . Ccpnta-iderat55911 of the. mutual promises and

conditicéNs cbnliaineid in Consent Order, the

ReleaSe from .Li$a,bi1Qit:y contained i n Section "VIII .,K.,- below

14
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l

Defendant hereby agrees that this Consent: 'Order may be used

agé{i'nst the Defendant: in any aubsequént enforcement action OI'

.permit proceeding ;a.s proof of a part: adjudication of violation

of the Act and the Board Regulations promulgated. hereunder fo r

-al l  violat ions- al leged in the Complaint in this matter, for
44

purposes of Section 39 (a) and (i) and/or 42 (h)" of the Act , 415
4

ILCS 5/39(a) and (LL) and/or 5/42 (h).. Further, DefeNdant agrees

to Waive; i n .any subs.equen\: enforcement action, any right: to

czontesti Whether these alleged violations -were adjudicated .

O

F . FOICB Majeure

For the Purposes of this ConseNt Order, force majeure

'is an évent- ~arisi18*3 palely -beyond the control .of the Defendant ,

which pi°ev¢nt.s toge t=ii11el'y p.erformancle of any of the .requirements

of this Consent; Order. For purposes of this Consent order force

majeure shall inc lude, but  i s  not  l im i ted to , eveI;Lt.£9 such _as

flOtzds I fires ,. toil:-i1a§Qes, .bt:1ier natural disaatéi's., -and' .labor

disp.1,1t.es bs~31rQnd. Me' rgagogxable c:ont,:r;o.1 of the Defendant;

When I in the 'opinion of the Defendant, a force majeUre
n o

event Joccurzs- ,which causes: or may cause: a .delay iN the

perfgazfrngiice, of any Qtr Eh.é'; .re.@ emQntQ. of this C0n8ent. §Qrder,

the nefenaarrn shall' Qrally notify the P1a:i;ntiEf witihih forty;-

eight: c4a)i hours of i:he= occurrence. Writ:t'en. notice: shall be

given to .-the. Plaintiff' as :soon as 'praa1;icab1e,-- rb1.1t.'.: ho latex 14114

.I.
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ten (10). Qalendar days after the claimed occurrence.

3. Failure by' the.Defendant to comply with the notice.-

'requirements of. the .Preceding paragraph Shall ;f:en'dez'.this

Section VIII.F voidable by théa Plaint.iff as to the specific

event: for w..hi¢h the Defendant has fai led to comply with the
4

notice requi rernent- 'If voided, this section shall be of NO
4

effect: .as to the particular event iNvolved.

4 . w:L1;hin ten (10) calendar days 'of receipt Of the

written force majkarire notice re quirggl under Section vI1J:.F..2 ,.

t:he~ z»1a:mt:Lft~ shall respond to the Defendant: in writing

regarding the defendant "s claim of delay Br impediment t o

performance. f the P la int i f f  agrees that tihé delay Qr

impediment to Performance has been or will be caused by

.circumsiqaqéos beyoNd the control of Cha. Defendan_t , including any

entity cpntroliled by the Defendant , and Qtihat the. Defendant: Child

not: have prevented the delay by the éxérqirse Of due .diligence i;

the partie; 54411 s t i pul a te
EQ exteNsion of Ethe. required

.deadli1ie ( B ) f~br a1l réqu:i;r&!I\¢8nt Cs)

period equivalent: to the delay actual ly .caused by such.

affected by the delay, bi? a

circumstances Sqcl; 31;:Lpix.lation IT13~Y 'be .i:L1¢§- 698: a .mcadif°zLca1:.it:n
4

,to this CQIIB.§;it§ .0:¢der .Qurisuaiiii to the -modification par:eE{urels-.

The; Defendant .shall not be
4

eétablgishiad. -this ConBeI1t:. order.

Pliable..tor fstipulateéi penalties for tiling period of' any such. 1

u

115,
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stipulated extension

If' -the Plaintiff does not accept the Defénd.ai;1j:"E tzlaiiim

of a; force majeure event, the Defendant. May submit Ethe; .Matter to

this Court within twenty (20) calendar days of receipt: of

Plaintiiff'~s determination for resolution .t:o. avoid payment of

stir-ated Penalties, -by filing a petit:ion for determination of

the issue Once the DefendaNt has sdbfnitted such a .petzitioh to

the f8¢ur1i, the Plaintiff .shall have twenty (20) calendar claw to

file _.ire response to 'Said petit ion. The burden of proof of

e8te;'B1:i.shing" 'that a force- maj sure event prevented t:he= .timely

performance *Shall be upon the Defendant If this Court

detérmineei tiiatz .the delay .or impedimeNt: to .perfonnanée has- been

will. "be caused by circum9Edi:1ces Solely beyond the;-cgriiigrtgl of

the Dé.Eénda1it , including. any: -entity- ¢pntro11'éd.by. i;h¢: Qéfendant:

and that. the Defendant: could ~nQt: have ~p:r:event'ecli. the 3€l'i:1y- by -the

e:cerciB€' of due diligence, the Defendant: shall be excused as. to

that' event .(ihclilding any .imlpi5siti,Qn of stipulated p~¢;.n811;'5;.e3)

for  a l l . eqqirémentz8 affected bY the delay, for .a. 921498 -.of t;im.e

eq\.1:{3r.a§L.éi11.t:. Esp-the delay Qr= ouch .other .period as may be

clei:e8:tmiiQhed$ by this .Court

An increase in caSts assoc:i.atied. with imp1ém¢IiiQi;;g any

req11iz.=é}1i¢r1t...of this Cnn8éazitg.. 'oilier .Qhalll not: ; by i t s .Ty.§'<='S<2148e

the defendam== .under the .Prem3i648 or 1;nis Sec.; ion. V.I1£- F -gf

17

1



this 'Consent Order from a..failure to comply with Sulch 'a

requi rement .

G. D:Lspute Resolution

UnlesS otherwise. provided -for in this Consent; Order,

the dispute resolutzipn procedures provided by this. section shall
*1

'be. the only process alvailablg to resolve all disputes .ai:'i'sing

including but not 1.imiL:ed- 'td theUnder this Consent: Order,

Illiricbis EPA' s approval , comment. on , or denial of any report: ,

p lan or  remed ia t ion ob ject ive , o r  t h e  I l l i n o i s  Ep A ' 8 .decis ion

regard ing appropr ia te  or  necessary  response  act iv i ty . e

féilowing are expressly not subj act to the dispute resQ11it;i,on

procedUres prov ided by this 3ect ion~ disputes regarding force

maiévrer which has :separate procedures- as contained in. Section

VIILF above; 'where 'the Defendant has violated any -payment or

fzbirgplzisanicze deadline within this' -Consent: Order,

PI aiintiif f may *elect t i f f i  _ E 3_. Petition f o r . adj Ue:1f.:at icon

c:oritefxipt or :Brule to show Qauae ; and , disputes. regarcfing a

.substantial danger- to -the environment' or tO the..ppblib health of

persons or  to  the  we l fa re Of persons .

1 The diSpute r&sl9l11}1ti,Qn..prQQ¢dure. shall. Tae .Invoked upon

tzhéwiritfeti notiCe-by one efi Blue' parties to tills Consent brdér'

'rd ~anoi:her ciescribing the' .nature Of ulna dispute;¢; -J8gd.. tri;

"initiating .p.ar1:y"s position with ragard r d su¢h dispu1;.e.- The

18
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party re.ceivir;g such Notice shall aclcnéWledge receipt of the

notice; thereafter the parties shall schedule a meeting to

discuss the dispute informally not later than fourteen- (14) days

iron the receipt: of such notice
AF

3 . DispUtes. sixbniitted to dispute. re8o1i.1.t.;i.pn shall , in the

first' instance , b.é the 'subject 'of infbrqlal néggkiatiiénS- héiiWeeri

Such -period of informal negotziatzions shall be for

I

the parties .

a period of thirty ( 0 ) calendar days from the date of Ehe ,firsts

nieei;8:n.g between representatives of tHe p1af;nuif§ and the

D3fend t | ulzilésta. the parties' representatives agree , 8.n

writ i ng 1 to shorten or extend Thia period.,

4 . In the event -that.Qthe parties are unable to reach-

agreement: clueing the informal -negotiatioN' peritwd, the .Plaintiff
I

shall provide t1i.e -Defendant with a written 's1;xijl;;a.;:y of' its

poeitzipn re9aIdiI13 tihé dispute; The positii;c;ii1..é8ir8.r;ced. by .the

Plaintiff shall be considered binding mnlléeas., within twenty (2.0')

Calendar days pf the -Defendant:'s receipt..of the Written Bunun3.rj,€

of the Plaint:iff.' S Position, the Defendant filjlés 4 petition with

this Court .seeking judicial resolution Q88 ftihe di;spu1=e Q EThe

Plaintiff shall respond to the pétitiorl by filing the

administrative record of the dispute and' any alrguMeixt: re.spQ4isive
1:

tie the peti13i9i1.withi;ri 1:?fen1=y. (20) €@1&Hdé? days of Bérvicé..Qr
l

DefendaNt '= a petition 4, The~admini8trative iecnrcl .of he dis9ute

19
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'shall include the written notice of the dispute , .any response ive

8ubtT\8.tt,al=B , the Plaintiff' s written summary .of i t s  p o s i t i o n , the

Defezidantzf 5. Petition before the court: and the Plaintiff's

response to the petitziCn.

dispute resolutziOn; in and GrThe invocation of
* l

itself, . shall not: excuse compliance. with any requirement,

obligation or deadline contained herein, a n d  s t i p u l a t e d

p e n a l t i e s May be assessed f o r  f  a l l u r e  o r  noncoMp l i a n ce  du r i ng

the PeriOd. of dispute. resolution .

1 Thy S Ebert .shall 'make .its deéisibn based on..the

administrative record and shall not draw any inferences ppr

establish any presumptions adverse. to any party as a result o f

invoCaiaioh of this section Br the .parties ' inability' to .reach

a9reém€r1*¥ with respect to the dispL;.tf;=;d i86.118 . The Plaintiff' S

position shall .be aifinned 841111883 ; chased. aipon the administrative

record, is against: the manifest weight of t:he= evidence,

AB part: Qr;the resolutiQn Of any <ii==?pu'~;e I the part;~ies'.,

Hy agreement., or by order of this Court , WY f ii appropri a't:.e

circumst onces , extend -or. modify the schedule for .cwupletiQn off

wt:1:12 under 1:1118 Cens.ent-- Order to accourit: .fait the -delay' iii: t:=he

work _.that =:>c<=i1rfed. is- 8a. result of disptiiie i;e§Q1iiliif-ln.
. | : c¥Qr e490>1'l=1&r>~<2-B:R@Q°rts ad. Other Do<:1111lérit$

A1:Ly. and all ¢orr¢8pQndence> rleporjta mid any ottherr docwllents

26
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required under this Consent Order, except; for Payments pursuant

to Sections VIII.A. and C.- of this Consent Order sha11Lbe

submitted as follows

As to the Plaintiff

Stephen J. Sylvester
Assistant Attorney General
EnviroNmental Bureau
188 west Randolph St 20
Chicago, Illinois 6o601

Floor

Jbqy Logan-Wilkey
Assistant Couhsél
Illsilnbis . EPA
1021 North' Grand Avenue East:
p-.o. Box 19276
Springfield, I l l ino is 62794.-9276

As t:€> the Defendant

Lin Cr¢9BBétt
Vice-'P1.7asidén1:-op.erab'i.ons
Gbarmar Vlatéi' CQ1jrrpa,ny
2335. Sanders -Road
N o r t h b r o o k .  I l l i h o ' i s 60063

Da-:sri-n.yount
Regional Director. of Operlat:1onS
Utilities.. 1Iic
Midwest Regional. Of-fice
Post Office. 'Box 656
mokena, Illinois 50445

Maddnixa F..M¢Grath
Baker .& Daxaiels
300-. Ndrtih .Héi'idié.h. sm;ee.c..; Suite .-2'zd.o
Indianapalis", Indiana. 46901

might or s-r11=ry

In 'addition to any other ....8.\1tT.]Z1C?ZUZ.Y.,, the .I11ip9iL8 EPA, i t s
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required under this Consent Order, except: =for payments pursuant:

Sections V1IJ:.A. and C.. of this Consent Order sha'11.be.

submitted as follows:

A s t o the Plaintiff

*L
.Stephen J. Sylvester
Assistant Attorney General
Enviroriméntal Bureau
baa Wes-t Randolph Sc. , .20"' F-Ioor
Chicago,  I l l i no i s  60681

o

EaSt:

»J'6.ay Logan-Wilkey
Assistiant CouNsel
Illilnbis EPA
1o21 North' GraNd AVenue
P~..O. Box 19276
Springfield, I11i=.Qi8 627949276

A s tO the Defendant:

Lisa Crossétt
Vice=4Presidén1:-operations
charmer *1¢*=ér' cwibanV
2335. Sanders -Road.
Northbnqook, Il l ihdi.s 60053

Da-min. youni-
Regidxiél Director. of
Utziiruie8, ire.. `
Mi8.west: Regional. Office
post Office. 'Box 656
:Modena,. I l l i no i s 60448

Opération8

iv

:Maddnixa F l 'MCGrath
Baker SL Daniela.
.390: 'NQiTliT4 .mérmian Stlléét.; Suite :2'Zd.D
I`ndi'anap@1i-s., Indiana. 46204

. I 1R=L91ii= <22 Eiibry

114. ad_clit,io;1 tn any other authority the I l l i n o i s  B P A . i ta

.21
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M. Modification of Consent Order

The parties may, by mutual written consent; , extend any

coMj.:l.iance '8ates or .mradi-fy _the terms of this Consent Order

A request for any modif icat iéih gl ial l  be

made ii i writing acrid aubmitied. to the contact .persons identif ied

without leave Of court .

*

in Sec:tion~VIII.H. Any _such request shall be made byzseparate
1

d0gumgnt I arid shall* not he' ~ubmitted within any ot:.her.r.eport: or

'submittal  required by this =Coi'£Bent: Dryer. Any such agrees

mqdif icat f icf i  shal l  be in writ ing , signed. by auth.OriZéd

repreaentat ives Qf each party; filed with .t:}:1e. court a;1i;1

incorporated -iNto this consent Order by reference .

Enforcement of Consent Order

Upon the entry Of this Consent Orders, any Partly

herétcx, upon motion, may reinstate t:h.e8e proceedings ECJZ' the

purpose of enforcing the -terms and condit:io11s .of. this Cbnaent:

Order. This Cons erit Order `is a binding and erifdxzceable :Wider of

Elis court- 8.i;d. maybe Ei'4fQrced as such t.h:cou§h ar;y; and. all

a§3.?a.i'1al:>1e meaiia .

Defendant agrees that notice cit any subaejquent

p'rc>ceejding= to enforce Consent Order may be ndefby mail. and

w€=1.iveB 843' refment Qt Eiervicé of proce88.

1

|
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Execution. of Document:

This Order Shall -become effect:t:i§ve only' -When executed by all

Parties and. the fourth This Order may be executed by' -the

parties. in one or more .cbunterpartzs, all of Whish taken

together , shall constitute one and the same .instrument

[The remainder of 'this page has been int;ent'id;:la1ly left- .b1aIik.]

4
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WI-IEREFbRE, the parties, by their representatives enter

:Lotto tb,i9 Consent Cher and -submit it to this Court that it nay

be approved and. entered

AGREED

FUR THE PLAINTIFF

PEOPIKE OF THE :5TAe1~8 CF ILLINOIS
ex 'rel I. LISA MADIGAN
Attorney General of the
State of Tllinbis

MATTHEW J. DUNN. chief.
Envirohniental Enforcement/
Asbestos Iii tigatzian Division

ILL INOIS ENVIRQNMJEINTAL
PROTECTI ON AGENCY

Environmental. Bureau
:AsBiétaa:1t: .Akiiiofney General

WILLLAM-N.. j:nGERsoLl}' .
Acting 'Chief Legal Qmmsel

Ultu l-S>

FOR THE DEFE:NDA1V'r

CHARMPKR WATER COMPANY

BY
LISA cRossET'It
Its: iTice-pre8idkant
Operations

J 'U D. G* E

26



WHEREFORE, 'the parties, by- .their representatives, enter
~.

ihtb -this CoNsent: Verde: and .subirult it to thia Court' that it 'may'

be approved and entered.

AGREED:
,.~-

FOR TM PLAINTIFF :
w

PBQPLE OH swivrs oP ILLINOIS
ex.-rel. LISA MADIGAN,
Attorney General of the
S.ti8t:e of Il l inois

4

u...ntJNn..Chief
Envy-rbnnientzal Exiforcemeixt/
Asbestos lj it igagion Divis ion

"ILLINOIS BNVIRONME;N'rAL
PROTECTION AGENCY ,

1zos1=;1.4AR1E CAZEAU, Chief
Envirogjimenizal. Bureau
Zxsgistant AtitaNjey Gengrdl

WILLIAM D.. -INGERSOLL
Acting chief. Legal Counsel'

DA'1:8: DATE :

FOR? THE: DBFmaDAm:
4
1

.QHARMAR ;9a49:8p; co1~4pAn;t

an

N._Lm PM-L1sA=. cRcéF'sE'r:n-..
Its Vice:--?reaiden:+
=@¢x4n1nm

i£?l1'b/ o=€
DATE:

I
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I 'i LI 3.8 £13 12:52 lake Malxdag 815 438 9586 P . 4

3

Chicmaa CAS 4T732-50-8 is a"haiarduus substance" as thauerm is defined under Section

16141 xx cf KXZRCLA, 42 §U.s.c. '96Q1f14;, with.a Ra-pmtable: qrram§t"y sf IQ pmmdg as indicates

.it 40 <;" K~,R Q39 8811. T&b§<3 '§('3".4

16. The ammmx of chiurine released from facility onAugust19. '*0U2 ¢xcceded the reportable

qzsaaazty sgmciiisd in 40 C.1".R. Part 392.

! Ion neleuac was om: fur which notice was required under .Section l03(a) of CI:1RCLA_ 42 U.S.C.

E 9x8£33€11̀).

Resaundent had knuwlcdzc al' :he icleusc. on August 19.2GG2 at appvox.imace3y 12408 ncxon

19. Resunndenc did her nnufy the *Sarional Response Comer of the rcleas=: until Aunt. S 'ilk..

12:51 nm.

Kespanriem:lid not. immcdiarcly notify the National Response Center as soon as Rcspandeut

knew as Lhe :dense

R<;sp\:ndéM's Faxlurc to ndtiiy imsiicdiatcly Luxe National Response Center Of' the release violated

Section l03(8) of CERCLA, 42 U.S.C. § 9603{a).

TE RMS OF S t§'rT L ET FFL NT

Northern Hills Water and Sewer Company consents to zs issuance of thls CAFE and Lhe

assessment of the civil penalty. admits thnjurisdictional allegaticms in the CAFE) and neirh¢r

8dmfLs rzor Dr:nies°the.* factual ullegatiems in the CARO.

23. NorthernHills Water and S¢vfer Company waives its right Lo an admimstrauxc or judmciai

hcan'n2 Ar. am xssuc or Inv» nr Fact set forthin the CARO. andwawcs is nghzs to uppual the

15.

2.1

Emu! Qrzifsr



i n v u s u s lake hnlzdau ms 498 3868

hum Hills Water and Sew =:rCompany cer's:f}es Rh L in :s complying fully with the CERCLA

pr;>vx<<;n"1S 21' sesuc

25. The parties consent to the terms of this CAIRO

6. Phe parties a.gr<:¢ that sealing :his accinn wntkoux funhér lirigatwn. upon Chu mms tn t%;is CAPS

fs la time pu¥§11¢ inzerwr

CiViL PENAl.TlES AND) FEES

mdefazxon of Rescan 3'..lT8€Z'Ili~:?.."Il to perform an environmental beneficial etpané

EEJSE: and. the Respandcnfs tznanciai condition and abitiry ro p= penury anuourxi, :he L

EPA agrees to mitigate Lhe pmposcd civil penalty rzmuunc of S"3.845 to '5

Within 31) d3Y> after Me effeecive mc Ar' :his CAFO, Respondent must. pay a $1,006 avi?

pcmalny for hf: CERCLA violation. Respnndcnt must pay the penalty by scndmg u cos!

rrifmd shack, payable to "U.S. EPA Hazaxdcrus Substance, Superfund," LQ

U.S. EPA, Raglan 5
ATTN; Superfund Acccmnting
9.0. Bax '?0"!53
Chicago. Illinois

2884 sew
.. Cr

The Lhcck must. reference Respondent s name. the decks! number of the cAFoGER

mi We bilhrze ds mzmzmr number 09344? DO 2/9

\ rransxmual Amer. stung Respondents name,cnnupictc add:-css. the cusp docket number and

Lhe billing dnwcurnenn number must accompany the pztgnnent. Respondent must send coplcs Rx" Rh

<:}~feL:k and mans mkxaé ierzer to

Rcgiunal E{es:'lx1§ Clerk {E. I9I}
LI.S. En\.'imnmental Prvtccticxn Agency, Region 5
7 Wes: Jackson Boulcvwd

Chicafln Iiimols 60604-5590



u rm 45 142439 19k9 Hal 815 4238 9588 p.6

.Tames Enlzmingar, (SC-63)
Office of Chemical Emcrgegcv
Preparedness and9r:ven:ton

U S ft: vamnmemai ?:'otcccion Ag¢ncv, Recon
West Laekson Bvulcvard

Chicaao.]lB1nnis 60604-3590

Andre Daugzwieiis, IC-141)
Otiicc at' Rcgi¢r=,:1I' Counsel
U .S. Environmental Protection ;.*»g¢?ucy, Region S
77 West Iaslcson Boulevard
Chicago. Hiinnis 60604-3590

This uiwii penury pa not dnductibk for federal tax purpescs-

1ilNorLhem I-hllsWaLer and Sewer Company dues not timely pay she civil penalty, or wry

stipulated pcnalti¢s dine under pamgrapiz 45, belch, the U.S. EPA. may bang an action in Cr I

any unpaid pardon of she pcnniny was merest, handling charges. nonpuynmnn panahics and the

Unitefi Swiss' enfarcfzmanz axpcnsc-as for:he collection action , The validity, amQunf and

zs§\pruprx;Ax\~:nes5. of £h4.: six at penalty are non rcvscwablc in a ¢:9I!ect1on action.

Pursuant to 31 CAB.. §9D LE. Rsspondcm. shall pay the followingcm any amount overdo.: umber

afros {`Ail0.

(ay huzcrusz xuil accrue can any amour overdue [rum :he dale :be :Mn lava.: v. ea du:
established pnrsuam. to 31 U.S.C. §37l7(a)(l).

l
J o J. A '

fib) Respondurar must gay 2 $15 handling charge each month that any potion of L"1c pfmalrv Ls
'Marc than 30 days past due.

(c) Rcspoziéierit must pay an additional penalty amomuat lheranwf sign percent per annum on
any gwxfndpal amount nu: paid within 90 days of the date that' this CAFE) ilas been enacted by the
Rcganal Hearinz- Clerk. This amount is in addition co amounts ha/: accrue under subsacuuns (al
3-Fld lb).

1 \

Northern Hills Water and Sow Cr Company must aube all notices and reports required by thy;

C.~\F(3 by Fxrsz class mm! Lo:



r\Q~* .u ow 1z'sap lake haladar 815 498 3360 pf?

la.m¢s Enwninger (SC-61)
OE? : :ff Chemical Bmergewsy
Preparedness and Prwcnzixan

U_.S. Envrranménial Protectiuh Asancv. Rezicn 5
T? Wes: jackson awe.
Qxicagmlliinois 606"0'4-3590 .

Ir: 4II
M ch :spun that Northern Hills We*er and Sewer Company submits as provided by this CARO.

xi mas: comfy Mizar the Tcpcm is we and campicie by indudmg, the foiiowirxg atatcmfm* simrd 'gm

one Qt 1:3 nficersz

I aa.-mmf} :her I am fumili-it with the iniewnarivrz in *his ducunzcnl .Md Thai, used
on my inquiry of Lhotse individuals respunsablg for obtaining the rnfonnanon, Liu:

ii°ormaulon is Mme and complete'to~ the best of my knowledge. r brow that. there
ax: significant penahies for submitting False in-Formalicm, including. the :>ussibrht»
of ones :Md ampzisorumxnn for know in violamimu*

13nv11io:~*;vu8nmf.Ly' IsnEFrc1.1LL Expx§.nr>1'rL°RE.s

35. Mxrthcm Hills Warcr and Séwcg Company has made,and agreed to connirxue. ¢m'ir<mment.»ll y

burrftficitil 6xpcmi§l.uuc (EBEN &§4ne4 Io t§r¢L===.1 Chu environment nr pubic kzcsdlh b_v replacing

the ch'orin¢ dzsmhution system. win lm a sodium hypochlorite distribution system.

343, At ins Peeper, Hhnois faczhzy. Norther Hills Ware: and Sewer Company has cnmpleled hr

EBE as Eqllowsz the Company has répiaced the valves, pumpsand has installed storage tanks to

Mid Chu sedum 31ypo¢l1£os'it¢.

Xarzhcrn 1131: Warm and Su».v~¢r Comp'.my hereby ccmfics that it has spam .it least 85.5180 I

purchase and Ensue tile above EBE equipment.

Narzhcu: Hills Water and Sawer Ccnnpany agrees t<> and shall ~::nn€inL1ousl8* use Ur operate the

BBB equipment for ten. years fellowing Alic date of this CAFO.

34. Nurtherrr Hiss Water and Sewer Company must rakésteps and moL*<¢ expenditures to keep dn-

56.

<3 ~=n=m operating effectively (Respnfldcnt eslimanes Loc cy/sl of zhfs as $964 per Ar)



3'tf:-*J , J  a *-4 Lake hmlmdau 815 438 95813 p. 8

7

Xurriwm Hills W'..u¢r and Sewer Company cerufics Lhaiit was not mquireci :Q perform or d<: viv

thc- BBE by am 134, regulation, grin, order. nr agreement, or as injunctive rsiief. Northern Hills

\7v'¢L¢r .ind Sewer Company ft£t1l'!Cr ceriifics that it Han nu' '1:cu:sc.d_ and v; not Ne !OU3'iN;' 1.

r..1eiv¢. credit for the EBE if: any other snforcemenl acticxr

AL The U.$. EPA may inspect the faciiicy Ar aziy time to bonito:;~Northem Hills Water and Sew Er

Comp.m_5~ls samplmncc-with das CARO's EBT.-?. reqmnrerncnts.

Each yum: _t~8urr&em Hills Water and Sewer Company musk submit to US. EPA an annual rennin

A n:Iu~ing the Cvsl awned tor the: pcr\»uJus year xoM.uut¢ln and opcnuc :no sud:um h»po».h1.Jxve

58 svsrc m

J Nanhcm Hills Waccr and s¢wer Company :must submit the annual repurz ca the US. EPA hw

September 80. The fin»t annual report is glue September 30, 2004.

44. Northern Hills Water and Sewer Ccuipany must submit an EBE curnpleuou :report Ra the U S.

EPA affair can year; 4Se5,>fcmber 30. 29143 This rejxm must contain Qu: infiowvana 1n{'cr11'zu€1 m.

a 'Derailed description of the EB18 as coznpieted;

b. De=.cripnlon of any upanmmg pmbkzrrts and the acziuns taken to connect the problems;

r Cercxfmcanon than Nanhlcrn Hills Water and Sew Er Company has cnmpMcd the BBE is
compliance with this CARO: and

d. Despnpnicn of the environmental and pub1ic.heakh bg:m:8Is resuMn,.¢ from- the EB E
(quantify the bcncfiis and polhxtinn reductions, it feasible).

Norther Hills Water and Sewer* Company must maintain copies of Ehe data for all reports

ubmizud no U.S EPA under mMs CAFO..blonhem Hills Waxer and Sewer Cumpunv must

p'Qv1d<~ the df3cxmée:nfatic>t1 Qt :my Ana 20 UB.EPA within sivan dens of e l8.S. FPA .5 r e c u r

far the ir:fut~ru:n8n .
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Norrlwm Hills Wluer and Sewer Cernpany certifies that is was xmomrequired to perform or ckweiop

EBE by ans law. rceuiataon, grant. c=rder_ Ar agreement, or as injunctive rciief. Nnnhcm I-hils

*Meier and S¢~-- er Comp~m} further nnifics Thai in ha: Ha' '4*cu£vc.d_ aM Is :we r1'rrz0uau fl» l

xezeave, credit forth EEE in any other enforcement action .

41. The of.;EIQA may §nspéct the face:i}ity~ 38: any time to monitor Norther H383 Water and Sewer

Cump.1nyls :amphanee w1lh~ tins CA.FO's EEE. n-zquiremsms.

Each year Narrhem Hills Waxer and sewer Companymusn submit Lo US. EPA an annual rennrr

xslsetfng the C-Jai ln€LI'£1'ed fur the: pcrynJus year lo m.uut.un and Gpesrutc mc sud: um h»poa.h1~1n1&

fa-:il s; stem.

x
?4nz1h¢m I-iiils Water and Sewer Company must submit the annual report to the U.S. EPA be

September 30. The tint znnnud. repot: is due September KG, 2084.

44. Norther PBIL; Water and Sewer €§c1mlpany must submit' Ag EBE ccunplcuon report re the U S

EPA after Mn yew; (September 343. 2024), Thx: report mbar cmxt8:1 the Eailowzns xnfcnnucmn

a Detailed description of the EBE as compteccd;

b. Descdpéon of any upenating pfnhlcms and the actions :Mama Lm coner Loc problems;

Cert: ficauon that Nmhcm Hills Water .Md Sewer Company has cornpluned the BBE in
compliance with this CAZFO: and

d. Desztnpukm of the environmental and public hsalrh bem:E1s :esuhing from the EB E
(quantify the bencRis and poHuh'nn.re.duc1ions, if feasible

Nofthem Hills Water and Sewer Curnpany must maritain copies of the data for all repcrls

;:Lori£t¢d no UP EPA under this CA FO. Ibfonhcrn Hills Wazcr and Sewer Company must

pervade the Mcunearzratxon of any d.ua so U.S. EPA within sewn dins of the U s. F8PAls recuesx

far loc ir11lunu.1zim1,
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If 1\3(>:&¢fz1 H4331 W.1L Cvmpmy vxolales Eng. r.~c1_u¢r<:me:1t :if Bus CAI-'O :'eL1r.n.. no

t he  BBE.  Nor thern  H i l l s Water and Sewer Cocrnpany must pay st ipulated pcnalt i tes to the United

States :ax io314;rw's

3 . so
EBE equipment  m any of  the cenyeers fnt lowing the dare of  th is CAPO, Narxhem H311
W.xL=:c anal S1:v» Cr Company must pay a supulauad penalty of 5500 for each such ;,c.zr
This is in addi t ion to the st ipulated penal ty provided m aubpuragrnph b. .  lxr lov.

t r Ncmthezn HUts Xvatzrimd Sewer Company fails :ocontinuousiy use or  operas  : he

b.  I f  NoM cm Hi l ls Water and Sewer Company fa.x1s to take steps and make expcnclmres
to keep the system operat ing cl i ielet ively in any of  the ten years fol lowing the dale of  this
CAFQ,  Nunhcm Hi l l s  Water and Sewer Company must  pay a st iputatad pcnalcy al ;  8 WE
tor cab such year This i s  in addi l ian so the st ipulated penal ty provided i .n sub

I f  Norther  IE  He Water  ancLSe&vcr Company fa i l ed in  t imely  saber any BBE

carnplecinn-repon as requinrd by paraglraph 44-. .  above,  Nuuhcm Hi l ls :Wawa and Scwc
Company must  put  a supulared per ai ry of  $10 for each day af ter the report  was due unt i l

summits the report

t i  I f  Nor hem Hi l l s  Water  and Sewer Company faded to  t imely  submi t  t he EBE annual
report  as rcquh'¢d **:~ par-.zgrup 43. ,  abnvc,  Northern I -hl ls Water and Sewer Compare
must pay a sl ipulaxed p€na1ry of $10 fm- cach day after the report was due unti l  in suborn
t h e  : c o m

445. The U.S,  EPA's d¢t¢:u1in:uions of  wherhe: 'Nerzhem I -EHS Water and Sewer Company

wnnnuonsh u<ed or opemrcd the EBT-T cquipmenr e:uisf~\rxr»ri*v who v\ir .'f4"1\€ *WH re 1*

tmpendxtures no keep the sy>1cm opcrarmg affecnvelv and xx hsnher any of the reqnireci EYE

rqaoris were complete amber d met ;  submi t ted wi l l b i nd  N o r  hem s Water and Saws

cGm:>2mv

M er  hem  H i l l s W a t e r and Snwef Cv.>mpany*§nust pay any scipnziawd pmmkies Wtiuin LE clays (At

ecéi Ying the us,EPA's wr i t ten demand for the penal t ies.  Nor hem Hi l l s  Water and Scwaz

€Iomprtuy w i l l  ow the merhnd of  payment  speci f ied in paragraphs BS arid 29.  able,  and my pug,

lnrercsl ,  hnndhnf '  charges.  and nonpuymun'  perul t ies cm any overdue amounts
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Gehcrai Provisions

A

-14 This CAN() sezfes the '£$.S. EPA's cairns tar civil pennlruss for the violations aiteced in the

Nudmirg in this CAFO rcsLn'cts the U,S.EPA's audaorirv to seek Northern Hills Water and S-:wer

CIamp.m §">.= complixtce as it CERCLA and ether applicable kt'.v"s and rcguhxlions.

This CAPS does not *affect Northman Hills Water and Sewer Company's responsibility to comply

with CERCL1. and other appiicablcFederal. sane and 1u~:,1L laws..Mdresulanions

This CARO us a "Enai order" for purples of' the ITS. EPA's Eniureemen: Response P¢1icy for

Scum: 103 Qr CERCLX.

lim C' \.Y'{'} Mrxd Nonhcvn Halls Water and Sum, Cr r ̀ Jmnm and ii al ..:tt°s\nr4 'Sn

assign so

Each person signing this cnnscnr agrcimcm certifies that he or she bas theautévsnriiy to *sign :his

nonscnt agrecmcntfar the party whom he Q: sh: rsptnsents and xo bind :her party to its terms.

Ltd: p-my agrees ts bear its own costs and tees, including-antomeys  ̀fees. in this action .

Thus VA FU cfm<n£urc4 the cnliremrcenaenz between the names

NC:[}\i'K'lg in this CARO is rended if:nor shall be construedac: ccmstituw the US. EPA apps ~.-.11

of the equipment or Lcchnatogy msmlled by Respondent in ccmneclimm w¥€h the EEE undca: the

£43133 GY this Ag,raemez1L

i i • » Nothing Ir: this CAFO is intendccino nor shall be cuuscxuW Io operate in any v,ay no resolve any

80.

AL

56.

crsmzml 1 1d:u3>1~, QS nb Rcs:>c»m1c::1L.
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SIGI'~€ATOR'.IES

Each .undersigned retprcsentuuve of a party to this Consent Aerecmenz and Final Order com "cs
that hr: or she la fully authorized to enter into :he terms and condirlons .of Lhxs Ccmsenr .\.<1rc<:n1cm
and Fznal Under and to band legally such party no ital: document.

F§'>r'31i=~spc*:§ticni

an--... 4
" v

_ } ./
Sdmumaciwr.

Prasidcni

A.Qfuaii Io Eu

S >~

clay al"6471-
P 20059

For Cfamplainmut:

-<-

\¢'*».\.£.»~ L~.\< Q J

Mark J. H<=L . Ihicf /
Office Rf' Chemical Emergencv

Preparedness and Pmvemion
Superfund Di vision
Region 5

Agwcd :Q this day <:1f \£>J°-@,r'. °008

r

n t./...._
velum E Mono. Diwléctor
Superfund Davxsiou
u.s EPA. Region 5

. L '

Aarcad xo sols
1;g £

dm ¢Jf

Le

"003 .



3"liOu,l8 DO i 2:5I4p lake hel bYs' 4§388- E560 9.12

Ii: the Matter of:
Nértherxx Hills Water ad Sewer"Company,
Freeport. Illinois 61032
DocketNo. ¥i?'i*f'z>f¥"3»lfiG4 o'(1n'¥

Final Order

The fu1:".:8cnn,*l.£ Consent Aiarlmmcnt is hereby approved and mcorporabad by fefctmxcv iII\t.(4

Lhié FINAI. QKDER. Rcsponqerxt is hereby URDI8RED to comply with all of U18 terms or̀  the

Foyrgning Consent Aarwmensl as agreed pa by the panics, ¢fFecrive fmmcdrafclv :man trim

this Ghnsent; AgreeI1t1¢8I1t and Final Gxcfer withthe Regional Hearing Clerk. This Order disposes

al" Lhxs.nza:tes pursuant to 49 C.P.1L §§22,18 and *pa

{33l1.=:- #J
* 3

Hz
- § _ 2'--»'/Q:f8,'

Thomas V. Skinner
Rc8ionai Adnminiszrator
U.S. Envxronmcncnl Pmtwtsun

Agency, Region '
77 West Jackson Boulevard
Chicago, Illinois 60604-3590
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El THE MATTER OF: .Northern Hills wafer and Sewer Company, Prezpon, Hlfnoxs
DGC T U : c».8acLA~=o5»~zaa4 8 _ 8 8  1

CERTIFICATE OF' SERVICE

lherehy cexuiy tkac I have caused the nri8inal of the Eoregaing Consent Agreement and Firm]
Grckzr (CARO) ro be #Tiled with the Rc8iunal Hnadng Clerk, .U.S. EPA, Region 5, '77 We:-21
Iac3Lscn Bouievwi, Chicago, .Illinois 60694, and ccpms al? the CAFO to be served upon the

pcmcscms ilwignaaxeed below. on the date below, by causing said copies co be déivwced by
,.'Icon:sit*ng in the U.S. Mail, first class. or cert18ed-return receipt requested, pcfstage prupahi :it
Chicago Hyannis. in envelopes addressed m:

4

Mr. Dennis Cloud
Utilities. Inc.
"" "T Sanders Road
Northbrwk, IL 69062

Larry Schumacimcr, Prcsidenc
Northern Hills Wrier and.Sewer Cumparsy
CIO Utilities, Inc.
2333 Sanders Road
Nanhbrouk. 1:L skins;

44 i

Madonna F_ McGrath, Esq,
Baker & Daniels
300 North Meridian Smear. Suite 2700
Lnciianupc-hs. IN 4£1294-HS"

This as each perscmls last known address.

I have further caused a copy of this CARO-to Be hand delivered ro Regina Kossek, Regional
Judicial Officer, u.s. EPA. Region 5, TT West Irmicson Boulevard, Chicago, Illinois 60604. in
the date. below.

.Ekuccf Ms
Q

7 cL1Ls of .f \€?.'flu*~91A.L2»,-'z

I)»*7£9\ Ym ./1:.r/3? -
9" Entzmilxger

b'.S. Envirunmcmai t&8on Aaanw
Rezion 5

*

2003 .
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Edward S. Finley, Jr., Hunton & Williams, P.O. Box t 09, Raleigh, North Carolina
27602

For the Using and ConsumingPublic:

Gina C. Holt and Robert B. Cauthen, Jr., Staff Attorneys, Public Staff - North
Carolina Utilities Commission, 4326 Mail Service Center, Raleigh, North Carolina
27699-4326

it

BY THE COMMISSION: On May 29, 2003, Carolina Water Service, Inc. of North
Carolina (CWS, Applicant, or Company) filed a .letter notifyiNg the Commission of its
intent to file a general rate case as required by. Commission Rule R1-17(a). On
April 28, 2004, CWS and the Public Staff of the Noah Carolina Utilities Commission
(Public Staff) filed a DaNial settlement in this and certain other proceedings in which
CWS, the Public Staff and other parties stipulated to the appropriate capital structure,
cost of capital and rate d return, and the allocation of certain rate case costs.among
various Utilities, Inc. subsidiaries, including CWS, for purposes of this and several other
proceedings. .

On July 7, 2004, CWS filed an application for a general rate increase in which it
sought Commission approval to increase its rates for water and sewer service in its
franchised service areas so as to produce a 28.07 percent increase in gross revenues
compared to the level of gross revenues produced from existing rates.

By Order dated August 5, 2004, the Commission declared this matter to be a
general rate case, suspended the proposed new rates for a period of up to 270 days
pending further investigation and hearing, and scheduled this matter for hearing in
Raleigh, Kill Devil Hills, Jacksonville, Charlotte, Asheville, and Boone, North Carolina.
The Company was required to provide customer notice of the hearings and the
proposed rate increase to all customers.

On August 18, 2004, CWS filed a motion to supplement its general rate case
application in which the Company requested Commission approval to include two stand-
alone utilities that are owned by Utilities, Inc. and that have rates that match CWS's
uniform rates in this proceeding. .

On August 20, 2004, the Commission entered an Order Accepting Revisions to
Schedules and Modifying Notice in which the Commission allowed CWS's request to
modify its application and required the alteration of the approved customer notice to
reflect this amendment to the application.

On September 14, 2004, CWS filed a Certificate of Service indicating that the
public notice had been provided in accordance with the Commission's procedural order.

r

2

l



Public hearings were held as scheduled. The following public witnesses testified
at the public hearings held in this case

October 4-Raleigh George Pence, Lawrence Lehr,
Florence Keith, Kaye Moore

Susan Bourland

October 6-Kill Devil Hills Alicia McDonald, Pat Couper,. Jim O'Connell
Suzanne Davis, Hugh McCain, Phillip Don beck

October 7-Jacksonville Lena Butler, Donald Shipley, Gwen Slade

October 14-Charlotte Steven Smith, Perry Rivers,"Robert Sitze
Ken Goodnight, Lynda Cay ax, Susan Noel
Cline McGee, Steve White, Susan Hambright
Jeffrey Adair, Don Cherry

October 20-Asheville Richard Braby, Warren Johnson, Dieter Hammer
James Hemphill, BillWest, Skip Williams
Ruth Heffernan, Richard Engle, James Tanner

October 21-Boone VWliam Kaiser, James Wood, Harvey Bauman
Larry Finnegan, Alex Popper

December 14-Raleigh Steven Smith

No party filed an intervention petition in the form required by Commission Rules
R1-5 and R1-19

On October 15, 2004, CWS filed the testimony and exhibits of Steven M
Luberto;zi, Director of Regulatory Accounting for CWS. On November 19, 2004, the
Public Staff filed the testimony and exhibits of Katherine A. Femald, Supervisor, Water
Section, Accounting Division, Windley E. Henry, Staff Accountant, Accounting Division
John R. Hinton, Financial Analyst, Economic Research Division, and Jay B. Lucas.
Utilities Engineer, Water Division. On December 3, 2004, CWS filed the rebuttal
testimony and exhibits of Carl Daniel, Regional \/Woe-President for CWS, Steven M
Lubertozzi, and Kirsten E. Weeks, Senior Regulatory Accountant for CWS

This matter came on for evidentiary hearing in Raleigh as scheduled on
December 14-15, 2004. The Applicant presented the direct testimony of Steven
Lubertozzi. The Public Staff presented the testimony of its witnesses Lucas, Hinton.
Henry, and Femald. The Company presented the rebuttal testimony of Company
witnesses Daniel, Weeks, and Lubertozzi



Subsequent to the hearing there were filings made by the Public Staff and the
Company pursuant to the request of the Chairman at the conclusion of the December
14 hearing

On January 4, 2005, Public Staff witness Fernald filed her late-filed exhibit

On January 5, 2005, the Company filed. revised rebuttal exhibits and schedules
and the latefiled exhibits of Company witnesses Lubertozzi and Weeks. The Company
also filed as a latefiled exhibit a memorandum from the office of
PricewaterhouseCoopers accounting firm. On January 7, 2005, the Company filed
amendments to the revised exhibits and schedules of Steven Lubertozzi and Kirsten
Weeks that it had previously filed. , On January 11, 2005, CWS filed the Affidavit of Carl
Daniel

On January 12. 2005, the Public Staff filed revised exhibits and schedules and
the Iatefiled exhibits and schedules of Public Staff witnesses Femeld, Henry and

Based on the application, the testimony and exhibits, and the entire record in this
proceeding, the Commission makes the following

FINDINGS OF FACT

General Matters

CWS is a corporation duly organized under the laws of and is authorized
to do business in the State d North Carolina. It is a franchised public utility providing
water and/or sewer service to customers in this State

CWS is properly before the Commission, pursuant to Chapter 62 of the
General Statutes of North Carolina, for a determination of the justness and
reasonableness of its proposed rates

The test Period appropriate for use in this proceeding is the twelve months
ended December 31, 2003, updated to June 30, 2004

CWS operates 81 water utility systems and 38 sewer utility systems, some
of which serve multiple subdivisions. These water and sewer utility systems are spread
throughout North Carolina. All of the service areas are mainly residential; however
some have retail and commercial customers receiving service

According to CWS's billing data, there were approximately 22,200 end-of-
period residential equivalent units (REUs) -receiving water utility service and
approximately 14,636 end-of-period REUs receiving sewer utility service
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6. There were approximately 1,820 end-of-period
customers in the Carolina Forest and Woodruff service areas.

water availability

7. CWS provides metered Water utility service to all of its water customers
except for approximately 1,233 unmetered or flat rate REUs in the following service
areas: Sherwood Forest, Misty Mountain, Crystal Mountain, Mount Mitchell Lands,
Watauga Vista, High Vista, High Meadows, Powder Hom, and part of Sugar Mountain.

8. CWS provides flat rate service to all of its residential sewer customers and
provides metered sewer service to all of its commercial seweii customers except for the
former Mercer Environmental sewer systems. CWS acquired the Mercer sewer
systems in July 2003, and the Commission granted separate rates based on the
existing Mercer rates in effect before the acquisition.

CWS's existing and proposed water service rates are as follows:

Monthlv Metered Service:

Base Facilities Charges (zero usage)
Existing

CWS's
Proposed

A Residential Single Family Residence $ 10.10 $ 13.75

Where Service is Provided Through a
Master Meter and Each Dwelling Unit
is Billed Individually $ 10.10 $ 13.75

\

I
I

9.10l

I

Where Service is Provided Through a
Master Meter and a Single Bill is
Rendered for the Master Meter
(As in a Condominium Complex) $ $ 12.39

Commercial and Other (Based on
Meter Size): 5/8" x 3/4" meter
1* meter
1-1/2" meter
2" meter
3"meter
4" meter
6' meter

$ 10.10
$  25 . 25
$  50 . 50
$  8 0 . 8 0
$151.50
$252.50
$505.00

$ 13.75
$  34 . 38
$  68 . 76
$ 110;02
$ 206.28
$ 343.81
$ 687.61

5

s

4

D.

C.

B.

9.

, r

I
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10.
unchanged.

Usage CharGe:

c .

B.

A

Monthlv Metered Service: Commercial and Other Non-Residential Users:

12.

Applicable only to property owners in
Carolina Forest and Woodruff Subdivision
in Montgomery County

11.

Availability Rates (semi-annual):

A

B.

Monthlv Flat Rate Service:

A

B.

Minimum Monthly Charge

Usage Charge/1 ,000 gallons
(based on metered water usage)

Base Facility Charges (based on meter size with zero usage)

CWS's existing and proposed sewer service rates are as follows:

The management fees of the Company will remain unchanged.

The miscellaneous charges and fees of the Company will remain

Single Family Residential

Commercial/SFE
(SFE is a single family equivalent)

Untreated Water/1 ,000 gallons.
(Brandywine Bay Irrigation Water)

Treated Water/1 ,000 gallons

5/8" x 3/4" meter
1" meter
1-1/2" meter
2" meter
3" meter
4" meter
6" meter

6

$ 4.55

$ 30.55

$ 10.10
$ 25.25
$ 50.50
$ 80.80
$151.50
$252.50
$505.00

Existing

$ 12.00

$ 21.65

$ 21.65

S 2.00

$ 3.03

q

$ 38.94

$ 5.80

$ 12.90
$ 32.20
$ 64.40
$103.00
$193.10
$321.80
$643.70

CWS's
Proposed

$ 16.34

$ 29,48

$ 29.48

$ 4.02

s. 2.66

I .I 4.4. I. ll.¢l.

.4

•

.ull;n .

7



I

.i
l

*4 E

4.

I

15. The appropriate level of accumulated depreciation for use in this
proceeding is $13,898,212, of which $7,622,463.is applicable to water operations and
$6,275,749 is applicable to sewer operations.

14. The appropriate level of total plant in service is $82,973,4D5, of which
$49,093,439 is applicable to water operations and $33,879,966 is applicable to sewer
operations.

13. CWS's water and sewer systems are adequately maintained and operated
and CWS is providing adequate water and sewer service.

A

Reqalwood and White Oak Estates Subdivision Service Areas:

A

Mt. Carmel Subdivision Service Area:

B.

Morathlv Collection Service Onlv
(When sewage is collected by utility and transferred to another entity for
treatment)

Monthlv Flat Rate Service:

D.

Residential Service
White Oak High School
Child Castle Daycare
Pantry
Circle K

Monthly Flat Rate Sewer Service:

Usage Charge/1 ,000 gallons
(based on metered water usage)

Monthly Base Facility Charge

Commercial/SFE

Single Family Residence

Sewer customers who do not receive
water service from the Company
(per SFE or Single Family Equivalent)

Per Dwelling Unit

r

Rate Base

7

L

$ 25.75
$956.00
$122.56
$ 67.18
$247.85

$ 4.01

$ 4.69

$11.00

$ 11.00

$ 30.55

$ 30.55

4

s 38.94
$1,218_50
$ 156.20
$ 85.60
$ 315.90

$ 5.11

$ 5.90

$ 14.00

$ 14.00

$ 38.94

$ 38.94



16. The appropriate depreciation rate for computer equipment additions
recorded after June 30. 2004. is12.50%

17. The appropriate levels of cash working capital are $425,911 for water
operations and $422,603 for sewer operations

18. The appropriate leveI~of'contributions in aid of construction (GIAC), net of
amortization, for use in this proceeding is $18,536,122 .for water operations and
$15,416,949 for sewer operations

19. In the Quail Ridge system, the Company undercollected connection fees
by $250 per tap from 1993 to 1996. In 1996, the Company realized its error, and began
collecting the correct fee

20. it is the responsibility of a utility company's management to collect its
authorized rates, inducing connection charges and plant modification fees (hereinafter
referred to as connection fees) and management fees

21. On October 12, 1992, the Commission issued an order in Docket No
W-354, Sub 111 (Sub 111) requiring that the Company file all new contracts within 30
days from signing with the Chief Clerk of the Commission

22. The order issued in Sub 111 also required that the Company obtain prior
approval to deviate from its uniform connection fees in both existing and new service
areas

23. Since October 12, 1992, the Company has waived connection fees for an
area in Mt. Carmel, and in the Windward Cove and Lamplighter Village South systems
without obtaining prior Commission approval to do so

24. Under the agreement with Huber Construction in the Mt. Carmel service
area, the Company has collected a $750 connection fee on behalf of the
Buncombe/Asheville sewer district (MSD), and has collected for itself a connection fee
of $1,055, which is $45 less than the uniform connection fee. The Company did not
obtain prior Commission approval to vary from its authorized connection fee in this
system

25. In its order issued on March 22, 1994, in Docket No. W~354, Sub 118 (Sub
118), the Commission required that CWS, once and for all, conform its tariffs to reflect
the connection fees.ac"1ually being charged. Furthermore, the Commission stated that
future deviations would not be tolerated

26. It is the responsibility of the Company's management to comply with the
Commission's orders and tariffs
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38. Just as the cost of money used by the Company during construction is
recognized through the calculation of an allowance for funds used during construction

37. CWS has failed to record reservation of capacity fees in CIAC on its
books, as required by the Commission.

36. For some systems, the Company has collected reservation of capacity
fees from developers for plant costs and capacity.

35.
has sold, it would be difficult to refund the gross-up collected in these systems. ,,,,
Therefore, these over-collections should be treated. as cost-free capital in this and all
future proceedings.

34.1 An interest rate of 10%, compounded annually, continues to be a just and
reasonable rate to use in calculating interest on utility refunds.

83. It is appropriate to require the Company to refund the gross-up collected
after June 12, 1996 to the current property owners.

32. The Company has collected gross~up on CIAC collected after
June 12, 1996, in the Cambridge, Southwoods, Matthus Commons, Lamplighter
Village South, and Bradford Park systems.

31. Although the contracts for Cambridge, Southwoods, Matthus Commons,
Lamplighter Village South, and Bradford Park did not specifically list the amount of
gross-up included in the total connection fee, these contracts were entered into during
the time that gross-up was required, and the fees set forth in the contracts included
gross-up.

29, The August 27, 1996, order also required that all water and sewer
companies which had collected gross-up after June 12, 1996, refund any amounts
collected to the contributors with 10% interest per annum and file a notarized report with
the Commission of the refunds made. v

30. The Company failed to file the notarized report on the gross-up refunds as
required in the August 27, 1996 order.

28. On August 27, 1996 the Commission issued an order in Docket No.
M-100, Sub 113, requiring that all water and sewer companies cease collecting gross-
up on ClAC received after June 12 1996.

27. In the systems where the Company failed to collect its authorized uniform
connection fees, and failed to obtain prior Commission approval to vary from those fees,
the uniform connection fees should be imputed.

Since the Company no longer has customer records for the systems that it 6,955 ,QQ

r
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(AFUDC), it is also appropriate to recognize the fact that the Company has the use of
the reservation of capacity fees by including these fees in CIAC in this case

39. The management fee for Covington Cross sewer operations is $1 OF per

40. The appropriate amount of accumulated deferred income taxes (ADIT) to
deduct from rate base in this proceeding is $2,920,893 for water operations and
$1 ,671 ,871 for sewer operations

. 41. CWS has included payments received by the Company in 2001, 2002
and 2003 as plant modification fees as taxable income for tax purposes

42. CWS has appropriately accounted for the plant modification fees

43. The appropriate amount of ADIT related to plant modification fees is
$554,465 for water operations and $422,257 for sewer operations

44. The appropriate amount of ADIT related to rate case expense to deduct
from rate base in this proceeding is $34,270 for water operations and $20,651 for sewer
operations

45. The appropriate amount of ADIT related to deferred maintenance costs to
be deducted from rate base in this proceeding is $136,231 for water operations and
$82,088 for sewer operations

46. The amount of pro forma plant additions included in the calculation of
ADIT related to depreciation should not be reduced by the amount of retirements

47_ The appropriate level of deferred charges for use in this proceeding is
$708,721, of which $482,129 is applicable to water operations and $226,592 is
applicable to sewer operations

48. The amount of unamortized deferred charges related to maintenance
items recommended by the Public Staff is appropriate for use in this proceeding

49. Based on a three year amortization period and total rate case costs found
reasonable elsewhere in this order, the unamortized balance of rate case expense to
include in deferred charges is $142,452

50. The appropriate level of cost-free capital for use in this proceeding is
$104,308, of which $48,481 is applicable to water operations and $55,827 inapplicable
to sewer operations

10
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51. CWS's reasonable rate base used and useful in providing service is
$30.372,584, consisting of utility plant in service of $82,973,405, cash working capital of
$848,514, Water Service Corporation (WSC) rate base of $256,584 pro forma plant of
$3,597.453 and deferred charges of $708,721 reduced by accumulated depreciation of
$13,898,212, CIAC, net of amortization, of $33,ss3,071, advances in aid of construction
of $44,780, ADlTof $4,592,764, customer deposits of $392,487, gain on sale and flow
back taxes of $289,628, plant acquisition adjustment of $'l,880,811, excess capacity of
$122,896 excess book value of, $2,295,948 cost-free c.apical of $104,308, and
allocation of CWS office plant costs of $436,187.

Revenues
1

52. The appropriate level of end-of-period water service revenue at existing
rates is $6,896,512 The appropriate level of end-of-period sewer service revenue at
existing rates is $5,356,689

53. It is appropriate to make adjustments to water consumption due to the
abnormal usage patterns during the test year.

54. The only billing record data available from the Company is for the years
1992, 1996, 2001, 2002, 2003, and part of 2004. Data from the annual reports is
available, but this information is not as accurate as the Company's billing records,

55.
month per water REU. Averaging sewer data from 2001, 2002, and 2003 yields 8,233
gallons per month per metered sewer REU.

Averaging water data from 2001 , 2002, and 2003 yields 5,300 gallons per

56. Based on an average consumption of 5,300 gallons per month per water
REU, the water consumption factor for use in this proceeding is 8.1 %.

57; The appropriate level of miscellaneous revenue to include in this
proceeding is fB271,553, of whim $208,366 relates to water operations and $63,187
relates to sewer operations.

58. Revenues from antenna space rentals are incidental revenues, and should
be included in miscellaneous revenue in this case. .

59. The appropriate level of uncolledibles is $64,407, of which $36 552 is
applicable to water operations and $27,855 is applicable to sewer operations.

60. Total revenue to be reflected in this proceeding is $12,460,347, of which
$7,068,326 is applicable to water operations and $5,392,021 is applicable .to sewer
operations. Gross service revenue is $12,253,201, of which $6,896,512 is applicable to
water operations and $5,356,689 is applicable 'to sewer operations. Miscellaneous
revenue is $271,553 of which $208,366 relates to water operationsand $63,187relates

an
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to sewer operations. Total revenue is reduced by uncollectible of $64,407, of which
$36,552 is applicable to water operations and $27,855 is applicable to sewer
operations.

Customer Growth

61. The appropriate level' of customer growth for use in this proceeding is
5.8% for water operations and 17.6% for sewer operations. -4

Maintenance Expenses
4

62. The appropriate level of salaries and wages to include in operation and
maintenance expense is $2,200,663, of which $1,373,215 is applicable to water
operations, and $827,448 is applicable to sewer operations.

63.
case.

The salaries for fifteen new certified operators should be included in this

64. The appropriate amount of purchased water expense is $395,489 before
any annualization and inflation adjustments.

85. The appropriate level of total maintenance and repairs for use in this
proceeding is $2,026,450, of which $577,333 is applicable to water operations and
$1 ,449,117 is applicable to sewer operations.

66. The appropriate level of deferred expenses to include in maintenance and
repairs is $194,976_ of which $129,961 is applicable to water operations and $65,015 is
applicable to sewer operations.

67. The Company has failed to provide evidence supporting any additional
deferred expenses above the amount included by the Public Staff in its final schedules.

68. The appropriate amount of sludge hauling expense is $865,918 before
any inflation adjustment.

69. Maintenance expenses should be reduced for operating expenses
charged to plant of $910,4144 of which $568,099 is applicable to Water operations and
$342,315 is applicable to sewer operations.

70. -The appropriate level of outside services - other for use in this proceeding
is $181,738, of which $128,284 is applicable to water operations and $53,454 is
applicable to sewer operations.

711 One-half of the legal fees for Pine Knoll Shores should be included in
maintenance expenses in this proceeding.

_ .1-2
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72. The appropriate level of operation and maintenance expenses is
$5,878,350, of which $3,028,299 is applicable to water operations and $2,850,051 is
applicable to sewer operations

General Expenses

73. The appropriate level Of salaries and wages to include in general
expenses is $696,863 of which $434,843 is applicable to water operations and
$262,020 is applicable to sewer operations

74
operator

It is appropriate to correct general salaries Tor reclassification of an

75. The salary of a project manager should be included in this proceeding

76. The appropriate level of rate case expense to include in this proceeding is
$71,226, of which $44,445 relates to water operations and $26,781 relates to sewer
operations

77. An adjustment to legal fees for this proceeding is appropriate

78. The appropriate amortization period for rate case expense is three years

79. It is appropriate to include health insurance, pension and 401(k) costs for
fifteen new operators and a project manager

80. The appropriate level of pension and other benefits to include in this
proceeding is $613,126 of which $382,591 relates to water operations and $230,536
relates to sewer operations

81. The appropriate annualization adjustment to be made in this proceeding is
$204,159 for water operations and $329,769 for sewer operations

82. The appropriate inflation adjustment to be made in this proceeding is
$175,557, of which $83,302 is applicable to water operations and $92,255 is applicable
to sewer operations

83. The appropriate level of general expenses is $3,038,065, of which
$1,730,751 is applicable to water operations and $1,307,315 is applicable to sewer
operations



Depredation and Taxes

84. The appropriate level of depredation expense for use in this proceeding is
$1,109,393, of which $731,150 is applicable to water operations and $378,243 is
applicable to sewer operations

85. The appropriate level of payroll taxes to include in this proceeding is
$209,134 of whid'l $139,148 relates to water operations and $69,986 relates to sewer
operations

86. Based on the other findings and conclusions set forth in this Order, the
appropriate level of state income taxes is $16,046 for water operations and $0 for sewer
operations

87. Based on the other findings and conclusions set forth in this Order, the
appropriate level of federal incorrie taxes is $67,686 for water operations and $0 for
sewer operations

88. The appropriate level of depreciation and taxes for use in this proceeding
is $2,176,186, of which $1,340,556 is applicable to water operations and $835,630 is
applicable lo sewer operations

Overall Cost of Capital

89. The appropriate capital structure to employ for purposes of this
proceeding consists of 57.B3%debt and 42.37% equity. The embedded cost of debt
associated with this capital structure is 7.28%

90.
10_7%

The cost of common equity capital to CWS for purposes of this proceeding

91. The overall fair rate of return that the Company should be allowed the
opportunity to ham on its rate base is 8.73%

Rates. Fees and Other Matters

92. The Commission finds that the Company's rates should be changed to
amounts, which, after pro forma adjustments, will produce an increase in total annual
revenue of $2,171,390. This increase will allow CWS the opportunity to earn an 8.73%
overall return on its rate base, which the Commission has found to be reasonable upon
consideration of the findings in this (Jrder

93. The connection charges and plant modification fees currently approved by
the Commission are set forth in the tariff sheets attached as Appendix A to this Order

14
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94. The Company should be responsible for installing all meters, and should
no longer accept meters from developers. When meters are installed, the Company is
authorized to charge a meter fee of $50 for 5/8 or 3/4 inch meters, and ac:tual cost for
meters greater than 5/8 or 3/4 inch, for all metered water connections.

95.
follows:

The metering of unmetered water systems should be accomplished as

CWS should solicit preliminary estimates from Qontractors to be used as a
basis for determining the approximate cost of installing meters.

This infoggnation should be provided to each homeowners association in
the unmetered areas.

If the homeowners association requests that meters be installed, CWS
should solicit bids from contractors.

The homeowners association should be allowed to review the final bid
amount.

If the homeowners association approves the project based on the final bid
amount, CWS should award the contract within 30 days of final approval
from the homeowners association and request approval from the
Commission for an assessment to recover the cost.

96. Management fees, reservation of capacity fees, payments for main
extensions, and other monies received to offset plant costs are CIAC, and should be
recorded as such on the Company's books and records.

93.* It is appropriate for the Company tO make entries on its books to reflect
the amount of CIAC found reasonable by the Commission in this case.

98. It would be useful to the Company and both the Commission and Public
Staff if there were separate subaccounts for each type of CIAC received by the
Company. -

99. Both depreciation expense and amortization of CIAC recorded on the
Company's books should be calculated based on the actual amounts of plant and CIAC
for that period.

100. Because the allocation of pension and 401(k) costs has been and will be
corrected in rate cases, it is unnecessary to require the Company to revise its allocation
of pension and 401 (k) costs on its books.

15
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101. The Company should begin recording revenues from antenna space
rentals in water operating revenues under Account 472 - Rents fromWater Property.

102. The receipt of plant modification fees should .be recognized in the
calculation of AFUDC.

I

1

103. The sludge hauling and other services provided by Bio-Tech, Inc. (Bio-
Tech) to CWS are affiliated transactions covered by G.S.~62--53, and a contract
between Bio-Tech and CWS should be filed with the Commission within 30 days of the
effective date of this Order. v

. 104. Utilities, inc. should also file contracts covering the affiliated transactions
between Bio-Tech and the North Carolina regulated companies other than CWS within
30 days of the effective date of this Order. The contract for each regulated company
should be tiled under the applicable docket number for that company.

» . 105, The Company should file all contracts or agreements it has with
developers that have not beer previously filed with the Chief Clerk of the Commission
within 90 days of the effective date of this Order, including but not limited to the
contracts for Southwoods / Brandywine, Windward Cove, Mt. Carmel - Harmony, Mr.
Carmel - Huber Construction, Lamplighter Village South - Marshall, and Bent Tree
(sewer operations).

106. The Company should file all future contracts and agreements within 30
days of signing or agreement.

107. The Company should evaluate its current practices and prepare a new
procedure that ensures that the Company will comply with the rules and regulations of
the Commission, in particular the rules concerning contiguous extensions and
franchises. The Company should file its procedure with the Commission within 60 days
of the effective date of this Order.

108.
Public Staff.

It is not appropriate to impose any penalties as recommended by the

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 1 - 3

These findings are in the Commission's official records and in the Company's
application. They are essentially informational, procedural, and jurisdictional in nature,
and matters that they. involve are not contested.

4.
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 4 - 12

The evidence supporting these findings is contained in the testimony of Public
Staff witness Lucan. The Company did not contest these findings.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 13

The evidence supporting this finding is contained in the testimony of Public Staff
witness Lucks and Company witness Daniel. Witness Lukas contacted the regional
engineers in each of the various regional offices of the Department of Environment and
Natural Resources, Division of Environmental Health, and each indicated that, aside
from occasionally exceeding various water qua fity parameters, CWS was substantially
in compliance with the regulations governing community water systems. Witness Lucas
inspected 17 water systems. At each location, he found the weft houses, treatment
facilities, and storage facilities to be well maintained.

V\htness Lucks also contacted each of the regional engineers of the Department
of Environment and Natural Resources, Division of Water Quality (DWQ), and each
indicated that he had a good working relationship with CWS. Other than occasional
violations of effluent limits, none of the regional engineers indicated that any of the
sewer utility systems were in noncompliance with DWQ's regulations. Witness Lucas
inspected 16 sewer utility systems operated by CWS and conducted that each facility
was being properly operated and maintained.

The Public Staff received numerous customer complaint letters. A large number
of the letters objected to the rate increase itself. Some indicated water quality and
water pressure problems. All of the water quality complaints, except for one, were for
aesthetic and not for health concems. These complaints are similar to those made by
customers al the public hearings held in various locations across the state in October
2004. The Public Staff recommended that CWS address the customer complaints in its
rebuttal and describe the actions it is taking to resolve these complaints.

I

The one complaint regarding health ooncerrls was made by a customer in
Riverpointe Subdivision in Mecklenburg County. This water system has aesthetic
problems, pressure problems, and has exceeded the limits for radioactivity. CWS has
addressed the high radioactivity by improving its water softening system. More testing
over a period of time is needed before the Commission can consider the radioactivity
problem solved. This issue is also part of the formal complaint filed by customers in
Docket No. W-354, Sub 279, and .the aesthetic and pressure problems will be
addressed by the Commission in that docket.

Company witness Carl Daniel addressed customer complaints in his rebuttal
testimony and indicated that the Company has either contacted or attempted to contact
all of the customers.who testified at the public hearings.

17
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Based on the foregoing, the Commission concludes that CWS's water and sewer
systems are adequately maintained and operated

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 14 - 51

The evidence supporting thesejindings is contained in the testimony of Public
Staff witnesses Lukas, Femald and Henry and of Company witnesses Daniel, Weeks
and Lubertozzi. The following tables summarize the amounts which the Company and
the Public Staff contend are the proper levels of rate base to be used in this proceeding

WATER OPERATIONS

Company Public Staff Difference

$49,093,439
(7,622,463)

387,569
(18,536,122)

(29,680)
(3,396,528)

(244,912)
(196,947)

(1 ,166,758)

$

(36,464)
(91 ,61G)

0
(654,233)

0
0
0
O

12.804

Plant in service
Accumulated depredatiori
Cash working capital
Contributions in aid of construction
Advances in aid of construction
Accumulated deferred income taxes
Customer deposits
Gain on sale and flow back taxes
Plant acquisition adjustment
Water Service Corporation
Pro forma plant
Deferred charges
Excess capacity
Excess book value
Cost-free capital
Allocation of CWS office plant cost

$49,093,439
(7,622,380)

424.033
(18,444,506)

(29,680)
(2,742,295)

(244,912)
(196,947)

(1 ,166.753)
160.108

1.511 .794
484.765

(122,896)
(969,448)

(27,934)
(272, 1811

1 .511 .794
497.569
(122,896)
(969,448)
(48,4B1 )

(272.181 )
(20,547)

Original cost rate base $19,834,202 $19,044.063 §_(_790. 139)
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SEWER OPERATIONS

Companv Public Staff Difference

Plant in service
Accumulated depreciation
Cash working capital
Contributions in aid of construction
Advances in aid of construction
Accumulated deferred income taxes
Customer deposits
Gain on sale and flow back taxes
Plant acquisition adjustment
Water Service Corporation
Pro forma plant
Deferred charges
Excess capacity
Excess book value
Cost-free capital
Allocation of CWS office plant cost

$33,879,966
(6,275,697)

419.661
(15,366,589)

(15,100)
(1 ,652,408)

(147,575)
(92,581)

(714,053)

$33,879.966
(6,275,749)

383,757
(15,416,949)

(35,100)
(2,033,28t )

(147,575)
(92,681)

(714,053)

$ 0
(52)

(35,904)
(50360)

0
(380,873)

0
0

2,085,658
238.474

0
(1 ,327,500)

0
(164, 006)

2.085.658
235.896

o
(1 ,327,500)

(55,827)
(164,006)

(2,578)
0
0

(55,827)
0

Original cost rate base $10,964,626 $10=439.032 £4

As shown in the preceding tables, the Public Staff and the Company agree on
the levels of plant in service, advances in aid of construction, customer deposits, gain
on sale, plant acquisition adjustment, Water Service Corporation rate base, pro forma
plant, excess capacity, excess book value, and allocation of CWS office plant cost
Therefore, the CommissiOn finds and concludes that the levels agreed to by the parties
for these items are appropriate for use in this proceeding

ACCUMULATED DEPRECIATION

The only difference between CWS and the Public Staff regarding accumulated
depreciation is due to an error made by the Company in calculating accumulated
depreciation on computer related equipment recorded on the books after June 30, 2004
through December 14, 2004. The Company. calculated accumulated depreciation on
computer equipment additions recorded after June 30, 2004, using .the composite
depredation rates of 2.12% for water operations and 2.01 % for sewer operations. In its
original application, CWS calculated depreciation on test year computer equipment
using a rate of 12.50% Public Staff witness Henry calculated accumulated depreciation
on all computer related equipment, including amounts added after June 30, 2004, using
the depreciation rate of. 12.50% for both water and sewer operations

There is no dispute between the parties oh the appropriate depreciation rates to
use in this proceeding. CWS simply applied the wrong depreciation rate to computer
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There is no dispute between the parties oh the appropriate depreciation rates to
use in this proceeding. CWS simply applied the wrong depreciation rate to computer

The only difference between CWS and the Public Staff regarding accumulated
depreciation is due to an error made by the Company in calculating accumulated
depreciation on computer related equipment recorded on the books after June 30, 2004,
through December 14, 2004. The Company calculated accumulated depreciation on
computer equipment additions recorded after June 30, 2004, u.sing .the composite
depredation rates of 2.12% for water operations and 2.01 % for sewer operations. In its
original application, CWS calculated depreciation on test year computer equipment
using a rate of 12.50%. Public Staff witness Henry calculated accumulated depreciation
on all computer related equipment, including amounts added after June 30, 2004, using
the depreciation rate of 12.50% for both water and sewer operations.

As shown in the preceding tables, the Public Staff and the Company agree on
the levels of plant in service, advances in aid of construction, customer deposits, gain
on sale, plant acquisition adjustment, Water Service Corporation rate base, pro forma
plant, excess capacity, excess book value, and allocation of CWS office plant cost.
Therefore, the Commission finds and concludes that the levels agreed to by the parties
for these items are appropriate for use in this proceeding.

Plant in service
Accumulated depreciation
Cash working capital
Contributions in aid of construction
Advances in aid of construction
Accumulated deferred income taxes
Customer deposits
Cain on sale and flow back taxes
Plant acquisition adjustment
Water Service Corporation
Pro forma plant
Deferred charges
Excess capacity
Excess book value
Cost-free capital
Allocation of CWS office plant cost

Original cost rate base

Item

ACCUMULATED DEPRECIATION

1

SEWER OPERATIONS

i

$10.964,626 $10,439,032 i1525594)

$33,879,966
(6,275,697)

419,661
(15,366,589)

(15,100)
(1 ,652,408)

(147,575)
(92,681 )

(714,053)
96,476

2,085,658
238,474

0
(1 ,327,500)

0
(164,006)
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$33,879,968
(6,275,749)

383,757
(15,416,949)

(35,100)
(2,033,281 )

(147,575)
(92,681)

(714,053)
96,476

2,085,658
235,896

0

Public Staff

(1 ,327,500)
(55,827)

(164,006)

$

Difference

0
(52)

(35,904)
(50360)

O
(380,873)

0
0
D
O
0

(2,578)
O

(55,827)
0
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correct amount of connection fee. Witness Fernald made an adjustment to impute the
difference of $250 per tap.

In her rebuttal testimony, Company witness Weeks opposed the Public Staff's
adjustment to impute connection fees for Quail Ridge. Although witness Weeks
acknowledged that the Company undercoflected connection fees in Quail Ridge, she
stated that attribution of the undercollection was not justified since the Company's
failure to collect the authorized connection fee was inadvertent. Witness Weeks further
stated that,' of the many connection fees the Company collects each month, from time to
time it will make mistakes. Witness Weeks also pointed out that the Company
discovered and rectified its undercoltections after 1996. In the alternative, witness
Weeks stated that if the Commission should impute the difference in connection fees,
then the Company should be allowed to assess the current property owners for the
amount undercollected.

In light of the foregoing, the Commission concludes that it should not approve the
Company's proposal to assess customers for underddarges.. the
Commission concludes that it is the responsibility of management Of the utility company
to collect its authorized rates, including connection fees, that it is not the responsibility of
the ratepayers to keep up with the fees that the Company is authorized to collect; that
there is no evidence that the customers were even aware that they were being
undercharged, and, finally, that the ratepayers should not be required to pay rates to
allow a return on plant investment that should have been recovered through authorized
connection fee collections. The Commission further concludes that since the Company
discovered its error" over eight years ago and did not propose an assessment at that

The Commission concludes that the Public Staffs adjustment to impute
connection fees in Quail Ridge is appropriate, but the Company's request to assess its
customers for its mistake is not appropriate. The applicable statute to be used in this
proceeding is G.S. 62-139, which states, "No public utility shall directly or indirectly, by
any device whatsoever, charge, demand, coiled or receive from any person a greater or
less compensation for any service rendered or to be rendered by such public utility than
that prescribed by the Commission, nor shall any person receive or accept any service
from a public utility for a compensation greater or less than that prescribed by the
Commission." It is clear from this statute that the Company has a duty to charge only
fees authorized by the Commission. Although the statute requires that customers not
receive a service for less than an amount prescribed by the Commission, it does not
address a procedure to be followed if a customer is undercharged or provide a penalty
for undercharges of the utility storer. In contrast, G.S. 62-19(b) provides the
procedure to be followed for the refunding of overcharges made by a public utility and
prescribes' a penalty for overcharges that are not timely refunded. Therefore,
G.S. 62-139 does not SUPPOH the Company's proposal to assess customers for
undercharges. Additionally, there is no evidence that the customers were even aware
that they were being charged fees that were less than those authorized by the
Commission, whereas the Company discovered its mistake over eight years ago

Additionally,



J

time, it should be stopped from assessing its customers, as it would not be equitable to
hold otherwise.

Mark Carlson (Carlson agreement) for an area in Mt. Carmel,
system, and the Lamplighter Village. South system. Public Staff witness Femald
testified that in the December 8, 1993, Carfson agreement and the November 18, 1993,
Windward Cove agreement the Company waived connection fees, subject to approval
of the North Carolina Utilities Commission. However, these agreements were never
filed with the Commission for approval, even though the order granting a rate increase
issued in the Sub 111 rate case required that all contracts with developers be filed with
the Commission within 30 days of signing. Witness Femald further testified that the
Company failed to disclose that it had entered into agreements waiving the connection
fees in Mt. Carmel and Windward Cove when it filed its amended tariff as required by
the Commission in the tap fee investigation in Sub 118. As to Lamp.lighter Village
South, witness Femald testified that on March 29, 2000, the Company sent a letter to
Marshall Properties agreeing to waive tap fees, and that this agreement to waive tap
fees was never filed with the Commission. Since the Company failed to file these
agreements with the Commission for .approval and deviated from its authorized tariff by
charging fees consistent with those set out in these contracts, Public Staff Witness
Femald made an adjustment to impute the authorized uniform connection fees of
$1,100 per connection in these systems.

The Public Staff also imputed connection fees related to an agreement with Mr.
the Windward Cove

In her rebuttal testimony, Company witness Weeks opposed the Public Staff's
adjustment, stating that the Commission has ruled that the terms of the contract control
the requirement to charge connection fees and that the fees should not be imputed
because the Company followed its contract and did not resort to the uniform tariff.
Witness Weeks further stated that it was unclear in 1993 whether the Company had to
file an agreement such as the Carlson agreement in advance for approval, since this
was not' a new subdivision or area for which a certificate application or contiguous
extension notification would be necessary. V\htness Weeks also testified that the Public
Staff's adjustment was unjustified simply because the Company failed to file a letter and
that the Company should not be punished for its failure to do so. Witness Weeks also
pointed out that in the Windward Cove and Lamplighter Village agreements, the
developer contributed all the facilities to CWS, and therefore, the developer provided
additional consideration. Finally, witness Weeks stated that the Commission's order in
Sub 128 placed the burden on both CWS and the Public Staff to conform CWS's tariffs
to the terms of arrangements and that the Public Staff has been aware of this letter for
11 years. Company witness Lubertozzi testified that the Commission had issued
requirements- concerning the filing of contracts in Sub 111, but all of the procedures
were under review in Sub 118. -

First, the Commission does not agree that it was unclear whether contracts or
agreements should have been filed in 1993. In the Sub 111 order, which was issued on
October 12, 1992, the Commission ordered the following
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Also, all new contracts in the future should refiled within 30 days from
signing, All contracts should be filed with the Chief .Clerk of the
Commission end a copy of each contract should be served on the Public
Staff. If any agreements are reached with developers regarding the
provision of utility service, but are not written or signed prior to being acted
on, CWS shall file with the Commission'a detailed written description of
the agreement within so days. of"entering into the agreement.

*

The Commission agrees with the Public Staff on this issue and concludes
that the Company should charge the uniform tap fee and plant
modification fee in all of its service areas unless it receives prior approval
to deviate from the uniform fees. This requirement should apply to both
existing and new service areas. The filing by CWS of contracts that
provide for non-uniform fees does not constitute Commission approval of
such fees.

82 Report of the NCUC Orders and Decisions 387, 502 (1992)

At the time the Commission issued the Sub 111 order requiring the filing of all
contracts or agreements, the Commission had already, on August 19, 1992, issued an
order initiating the tap fee investigation in Sub 118, so clearly the investigation initiated
in Sub 118 did not remove the requirement to file contracts. If anything, the Sub 118
proceeding should have made the Company even more aware of the importance of
filing contracts and obtaining approval from the Commission to vary from the uniform
fees. The Company did not except to the filing requirement set forth in the Sub 111
order and should have known that the requirement remained in force.

The requirement to file contracts in Sub 111 applies to QS developer contracts,
and even goes so far as to require that any verbal agreements be reduced to writing
and filed. There were no exceptions made for contracts that related to.existing service
areas. In fact, the requirement that the Company obtain prior approval to vary from the
uniform connection fees applied to both existing and new service areas, with a note that
the filing of contracts that provided for non-uniform fees did not constitute Commission
approval of such fees. Therefore, under the requirements set forth in Sub 111, the
Carlson and Windward Cove agreements, which waived the uniform fees, should have
been filed with the Commission to obtain prior approval for the non-uniform fees. The
contracts themselves acknowledge this requirement, since they state that the fees are
waived subject to the approval of the Commission. The Company clearly understands
this, since CoMpany witness Lubertozzi testified, "CWS is required to obtain permission
for charging connection fees other than the uniform connection fee and list these
deviations in its tariff. Otherwise, the uniform connection fee should apply. This was
thoroughly discussed in Sub 118 -



Since the Company failed to obtain prior approval to waive its uniform connection
fees, the next issue is whether the uniform fees should be imputed. The Company's
collection of connection fees, which vary from the amounts on its tariff, has been an
issue in past rate cases, culminating with the Sub 118 tap fee investigation. In the Sub
118 case, the Public Staff proposed the imputation of connection fees because CWS
charged connection fees based on the terms of its contracts as opposed to the
approved fees listed on its tariff. The Commission disallowed the imputation of the
unauthorized connection fees that were charged, because the Public Staff and the
Attorney General had been aware of this practice in prior proceedings but had not
proposed a ratemaking adjustment. The Commission determined that, because of the
Public Staff's prior inaction, it had essentially waived its right to impute connection fees
for ratemaking purposes with regard to any prior failure by CWS to seek and gain
approval of contractually set connection fees. The Commission, however, went on to
firmly state the following

Notwithstanding the many harsh admonitions and reprimands the
Commission has delivered over the years to CWS regarding its connection
fee practices and procedures, there is no reasonable basis, legal or
equitable, upon which to adopt the ratemaking adjustment through the
imputation of connection fees proposed in this case by the Public Staff
and Attorney General. The time has come to bring this longstanding saga
to an end. All parties, including CWS, the Public Staff, the Attorney
General, and the Commission, share responsibility for failing to pursue
these connection fee issues to a timely and reasonable conclusion. That
being the case, CWS will be required, once and for all, to conform its
tariffs on a subdivision-bv-subdivision basis to reflect the connection fees
actually being charmed by the Company and future deviations will not be
tolerated, but no imputation of connection fees will be ordered in this case

84 Report of the NCUC Orders and Decisions 632, 653 (1994)

The Sub 118 order also made it clear that contracts or agreements were to be
filed with the Commission and that any fees that varied from the uniform fees had to be
approved by the Commission. Specifically, the Sub 118 order stated

That CWS shall file and request approval of all future contracts with
developers within 30 days of signing said contracts, and in the case of
informal agreements or contracts that are effective without signing, CWS
shall file a written description of the terms of those agreements within 30
days of entering into such agreements. 'The requirements of this decretal
paragraph shall apply to all future contracts, including those covering
contiguous expansions. In all contracts that have provisions which allow
for connection fees (tap-on fees) and/or plant impact fees that differ from
the tariffed Uniform connection charges and/or plant impact fees or that
allow for special charges such as management fees, oversizing fees
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availability fees or other such fees not common to all service areas, the
referenced charges or fees shall be specifically brought to the attention of
the Commission to be approved or disapproved.

4 at 584.

Unfortunately, the Sub 118 order~did not bring this longstanding saga to an end,
as intended by the Commission. The Company continued to collect connection fees
that varied from its uniform fees without receiving Commission approval to do so.
Unlike the instances covered in the Sub 118 case, this is the first time that these
variances from the uniform fees have been brought before the Commission, since the
Company failed to file the agreements as required in Sub 111. The Company did have
an opportunity to resolve the connection fees covered by the Carlson and Windward
Cove agreements, but failed to disclose the fact that the connection fees had been
waived for these areas in the filing required in the Sub 118 case. The Company claims
that the Commission's Sub 128 order also placed the burden on the Public Staff to
conform CWS's tariffs to the terms of arrangements, and that a copy of the Windward
Cove agreement had been sent to Mr. Andy Lee of the Public Staff. First, the Sub 128
order only required that CWS and the Public Staff review the Schedule of Rates issued
in that case and notify the Commission of  any inconsistencies or errors by
June 24, 1994. This order did not place on the Public Staff, instead d the Company
the burden of filing Contracts with the Commission and obtaining Commission approval
in order to vary from the uniform fees

The Company appears to also assert that, instead of collecting a connection fee
as set forth in its tariff sheet, it can comply with its tariff by accepting plant in lieu of the
connection fee. The Commission does not accept this argument. Connection fees, by
definition, are to be paid in cash, and this is indicated on the tariff sheet when the
amount of the fee is shown in dollars. The Commission has clearly stated in the Sub
118 order that any fees differing from the tariffed uniform connection fees were to be
brought to the attention of the Commission to be approved or disapproved. Therefore, if
the Company wished to not collect its uniform connection fee in an area in cash. for
whatever reason, it should have applied to the Commission for approval to do so

The Company was clearly warmed in the Sub 118 case that no future deviations
from its tariffed fees would be tolerated. It is the responsibility of the Company to
comply with Commission orders and tariffs. Since the Company failed to do so, even
after being warned that no future deviations would be tolerated, the Commission
concludes that the authorized uniform connection fees of $1,100 per tap should be
imputed in mt. Carmel (Carlson agreement), Windward Cove, and Lamplighter village
South

Furthermore, the Commission again reiterates that no future deviations from the
Company's tariffed fees will be tolerated. Connection charges and plant modification
fees are rates, and as such, require Commission approval. The Company should



charge the authorized uniform connection charge and plant modification fee in all of its
service areas, whether existing or new, unless it receives prior Commission approval to
deviate from the uniform fees

In the arrangement with Huber Construction regarding another project at the Mt
Carmel system, the Public Staff made an adjustment to impute $45 per tap. Public Staff
witness Femald testified that in a letter discussing the project, dated July 12, 1996, the
Company states that it will collect a sewer connection fee of $1 ,805, of which it will remit
$750 to MSD, resulting in a connection fee for CWS of $1,055, -which is $45 less than
the authorized uniform fee of $1,100. Public Staff witness Femald further testified that
the Company never filed an agreement for this project with the ,Commission, either as
part of a contiguous extension filing or in response to the filing requirement established
in Sub 118, nor did the Company request approval to vary from its uniform tap fee

CoMpany witness Weeks testified that in the Mt. Camel system, CWS collects
the wastewater through its collection facilities in Mt. Carmel and transports it to MSD for
treatment and disposal. Witness Weeks further testified that the Company's collection
of connection fees after remitting $750 to MSD compensates CWS in the form of CfAC
and that CWS's remittance to MSD serves as a substitute for CWS's need lo own
wastewater treatment and disposal facilities. Witness Weeks stated that in actuality
CWS collected $1,805, more than the uniform fee, and that witness Femald simply
misstates the substance of the transaction in order to increase CIAC and reduce rate

On this issue, the parties disagree as to the substance of the transaction. It is
the Public Staff's position that the Company is collecting connection fees on behalf of
MSD, and therefore, the $1,805 fee collected consists of a $750 connection fee for
MSD, and a $1,055 connection fee for CWS. which is $45 less than the uniform fee
The Company appears to take the position that CWS is paying the connection fee to
MSD as parton its costs to provide service, and it is collecting a tap fee of $1,805, which
is $705 more than its authorized connection fee

As previously discussed,. the Company is required to obtain permission before
charging connection fees other than the uniform connection fee. in this instance, the
Company clearly varied from its authorized connection fees without obtaining
Commission approval to do so. Under the Public Staff's position, the Company
undercollected $45 per tap, and the issue is whether this difference should be imputed
Under the Company's position, the Company overcollecrted $705 per tap, and the issue
is whether the overcollection should be refunded. So first. the Commission must
determine the substance of the transactions involved

The July 12, 1996, letter to Mr. Huber, which was identified as CWS Fernald
Cross Exhibit No. 14, states that CWS will be responsible for sending the payment of
$750 per connection to MSD. There is also a handwritten note on the letter indicating
that $750 of the $1,805 wasserman to MSD for connection fees, leaving $1,055 for CWS
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Based on this letter, the Commission agrees with the Public Staff that CWS was
collecting a connection fee on behalf of MSD and that the connection fee collected for
CWS in this instance was $1,055, resulting in an undercollection of $45 per tap. In this
case, the Company should have collected its uniform tap fee, since it failed to receive
prior Commission approval to do otherwise. Therefore, the Commission concludes that
the undercollection of $45 per tap should be imputed. .

Refund Gross-Up
*I

On August 20, 1996, the Small Business Job Protection Act of 1996 was signed
into law. Section 1613 of this act restored the CIAC provisions that were repealed by
the Tax Reform Act of 1986 for water and sewer utilities, effective for amounts received
after June 12, 1996. On August 27, 1996, the Commission issued an order in Docket
No. M-100, Sub 113, in which it ordered:

t. That all water and sewer companies cease collecting gross-up on
collections of CIAC received after June 12, 1996.

2. That all water and sewer companies which have collected gross-up on
CIAC received after June 12, 1996, refund any amounts collected to the
contributors with 10% interest per annum within 30 days of the date of this
order.

3. That all water and sewer companies who have collected gross-up on
GIAC received after June 12, 1996, file a notarized report on the refunds
made within 60 days of the date of this order. The notarized report should
list the amount of gross-up collected on CIAC received after June 12,
1996, the interest on the refund and how it was calculated, and the total
amount, including interest, which was refunded.

86 Report of NCUC Orders and Decisions, 1 (1996)
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Public Staff witness Femald testified that the Company failed to file the notarized
report on refunds as required. Witness Femald also testified that the Company failed to
cease collecting gross-up as of June 12, 1996, in the Cambridge, Windsor Chase,
Southwoods, Lamplighter Village South,Wing hurst, and Matthews Commons systems.
Witness Femald recommended that the Company immediately cease collecting gross-
up on CIAC and that the Company refund all gross-up collected on CIAC since
June 12, 1996, to the current property owners, with 10% interest compounded annually.
Witness Femald also recommended that the gross-up collected in systems that have
since been sold to an entity exempt from regulation by the Commission be treated as
cost-free capital in this case.

was
Company witness Weeks testified that the Company determined that no report

due since it had stopped collecting gross-up on June 12, 1996. Witness Weeks
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also opposed making refunds as recommended by the Public Staff. Witness Weeks
testified that the contracts for Cambridge, Southwoods, and Matthus Commons did not
break down the connection fees into components, so that no portion of the fees were
expressly earmarked as reimbursement for income taxes. Witness Weeks further
stated that the developer was willing to enter into the transaction on the basis of the
financial terms agreed to and never expected to obtain a refund if thetas laws changed
in the future. Furthermore, witness Weeks testified that whoever bought the houses
paid what they felt to be a fair price"in light of market conditions. For the Windsor
Chase and VI/inghurst systems, witness Weeks testified that the Company did collect
grossed-up. fees after June 12, 1996, but should be allowed to retain the gross-up as
cost-free capital and a reduction to rate base. v
system, witness Weeks testified that, by the time the contract was executed, the Small
BUsiness Job Protection Act of 1996 had repealed the provision making CIAC taxable
as ordinary income, and the contract makes no mention of gross-up. Witness. Weeks
also points out that the Commission approved this contract on May 19, 1998, and no
mention was made at the time of the requirement that the contributor would pay any
unauthorized gross-up. Finally, witness Weeks states that the Public Staff 's
recommendation that the refund be made to the current property owner contradicts the
Commission's order in Docket No. M-1 O0,.Sub 113, which states that the refund is to go
to the contributor.

As to the Lamplighter Village South

The first area of disagreement between the parties concerns whether the
Company failed to file the notarized report required by the August 27, 1996 order. As
shown on the tap fee listing for 1996 filed with the Company's Form W-1, which was
introduced as Public Staff Weeks' Cross-Examination Exhibit No. 1, the Company did
refund gross-up collected after June 12, 1996, in most of its systems. Witness Weeks
admitted to this during crossexamination, Therefore, since the Company refunded
gross-up, it should have filed the notarized report on the refunds as required by the
Commission. ».

.  x

The` next area of disagreement concerns whether the Company continued to
collect gross-up after June 12, 1996, and if so, should the Company be required to
refund the gross-up collected. The Commission has previously dealt with the issue of
refunds of gross-up collected after June 12, 1996 in the Covington Cross case, Docket
No. W-354, Sub 171. in its Order Denying Motion for Reconsideration issued on
February 27, 2002, in that case, .the Commission stated:

In its Motion for Reconsideration, CWS seeks to remove the Commission
from oversight of the connection fee transaction between
contributor customer and CWS. The connectionfee is a tariff and it is
regulated and established by the Commission. When the Tax Reform Act
of 1986 (TRA-86) made utilities liable for paying taxes on CIAC, the
Commission required (in an Order issued on August 26, 1987, in Docket
No. M-100, Sub 113) the utilities to modify their tariffs to collect gross-up
for taxes on CIAC from the contributor' of the CIAC (whether it was a
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developer or a customer). The purpose of this requirement was to ensure
that the contributor of the CIAC paid the taxes on the contribution and not
the general customer base of the regulated utility. When the Small
Business Job Protection Act (SBJPA) of 1996 restored the tax treatment
of ClAC to its pre-TRA-86 status, the Commission issued an order (in
Docket No. M-100, Sub 113, on August 27, 1996).requiring utilities to
cease collecting gross-up for taxes on ClAC

In its contract with the developer in this matter, the contractually agreed
upon connection fee does not separate the connection fee amount into
distinct amounts for a connection fee and gross-up for taxes on CIAC
However, the $1,795 connection fee is equal to the product of CWS's
uniform connection fee of $1,100 multiplied by the Commission required
gross-up multiplier. This contract was entered into during the period of
time that CIAC was subject to taxation and it properly included provision
for collecting gross up for taxes on CIAC. However, the notification of
contiguous extension filed in this matter was filed after the Commission's
Order to cease collecting gross up. Therefore, the inclusion of gross up
for taxes on CIAC in this contract is in contravention of the Commission's
Order. The Commission clearly can and must require CWS to cease
collecting gross-up for taxes on CIAC and require the refund of any CIAC
gross-up collected after the date of the SBJPA

Order Denying Motion for Reconsideration, p. 5

As in the Covington Cross case, at the time the contracts for Cambridge
Southwoods, Matthus Commons, and Lamplighter Village South were entered into
CIAC was still subject to taxation and water and sewer utilities were required to collect
gross-up. The fact that a contract does not specifically list the amount of gross-up does
not mean that the Company did not comply with the gross-up requirement. For
example, in its report on connection fees filed in Sub 118, the Company stated that the
connection fees in the Cambridge contract included gross-up. The Commission's order
issued on August 27, 1996 clearly states that water and sewer utilities are to cease
collecting gross-up on CIAC, and the Company did not file exceptions or request
clarification of this order. The Commission finds that the Company had no authority to
continue collecting gross-up after June 12, 1996, and that the gross-up collected for
systems still owned by the Company should be refunded. The Commission further
concludes that the refunds should be made to the current property owners, consistent
with the refunds required in North Topsail in Docket No. W-1000, Sub 5, and Covington
Cross, Docket No. W-354, Sub 171. In the order issued on December 21, 2000. in
Docket No. W-1000, Sub 5, which dealt with the issue of whether Utilities. Inc. should
make refunds of overcollected gross-up on CIAC to contributors of the CIAC or to
current property owners, Hearing Commissioner Ervin concluded that, "as between a
developer and the initial purchaser, the developer is likely to have intended to sell the
property to a purchaser, essentially acted as the agent of the purchaser in paying the
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tap fee, and undoubtedly intended to recoup the gross-up and tap fee in the price
charged for the property. Similarly, as between homeowners, the tap fee represents
payment for an integral part of the property, the cost of which has been undoubtedly
passed on to each subsequent purchaser." The Commission concludes that the
reasoning employed in its previous orders is applicable to the case at hand and should
be utilized. CWS should make refunds of the gross-up that it overcollected to the
current property owner whose name or names are listed on the deed to the property

The Company also opposed refunding the gross-up at 10% interest compounded
annually. Company witness Weeks testified that a lower interest rate would be
appropriate, since it is unlikely that the contributor of the tap fee could have earned 109
on their investment. Witness Weeks further testified that since the Company is currently
issuing customer deposit refunds at 8%, it would be proper to use this rate as the
maximum rate for refunds of gross-up as well

The Commission conduces that the appropriate interest.rate on the refunds is
%, compounded annually, consistent with the refund of gross-up in other cases As

discussed by the Commission in Docket No. E-7, Sub 501, since 1981, when G.S. 62
130(e) was enacted, the Commission has consistently used 10% to calculate interest on
utility refunds. Since that time, interest rates have moved UP and down. The
Commission has used 10% notwithstanding the level of interest rates in the economy on
the theory that 10% provides for adequate compensation over the long term considering
the fad that a policy of tracking the general level d interest rates would lead to the
denial of fair compensation in times when the interest rates exceed the statutory cap of

% In addition, the use of a 10% interest rate is also appropriate because the
recipient of the return might have been able to avoid incurring higher cost debt, such as
credit card debt, whirl typically involves an interest rate of  more than 10%
Accordingly, the Commission is of the opinion that 10% continues to be a just and
reasonable rate

Based on the foregoing, the Commission concludes that the Company should (1)
immediately cease collecting gross-up as required by the Commission's order issued on
August 27, 1996, in Docket No. M-100, Sub 113, and (2) file, within 60 days of the
effective date of this Order, a plan to refund the gross-up collected in the Cambridge
Windsor Chase water system, Southwoods sewer system, Lamplighter Village South
and Winghurst systems to the current property owners with 10% interest compounded
annually

The last issue is what should be done about the gross-up collected in the
indoor Chase sewer system, Southwoods water system, and Matthews Commons

water and sewer systems, which have since been sold by the Company. Public Staff
witness Fernald testified that, since it would be harder for the~Company to make refunds
in systems that they no longer own, she is recommending that the gross-up be treated
as cost-free capital instead of requiring a refund. Witness Femald further testified that
the shareholders should not receive a windfall due to collecting gross~up when it had no

30



an

authority to do so. Witness Femald also stated on crossexaminatiorl that the gross-up
collected was not CIAC, and should not be treated as such in the sale of the systems.

Company witness Weeks testified that regardless of what was collected for
Windsor Chase and Matthew Commons, rate base should be zero, since the systems
were sold. Witness Weeks also testified that the Public Stafani's recommendation was
inconsistent with the matching principle.

Gross-up was established to pay taxes related to ClAc,- so that the .net effect of
the transaction to the utility should be zero. The collection of gross-up should not have
any effect on the net investment in a system by a utility. Furthermore, the Company
had no authority to collect gross-up after June 12, 1996. it is inappropriate to allow the
Company's shareholders to retain these monies, when they were collected without
authority, and are not part of the utility's net investment in the systems sold. The issue
is whether these funds should be refunded or treated as cost-free capital. The
Commission agrees with the Public Staff that, due to the difficulty in making the refunds
since the Company no longer has customer records for these systems, the gross-up
collected in these systems should be treated as cost-free capital in this and all future
proceedings,

Refund Bradford Park Overcollection

Public Staff witness Fernald testified that the Company overcollected tap fees in
the Stonehedge / Bradford Park systems and recommended that the overcollection be
refunded to the current property owners with 10% interest compounded annually. The
January 27, 1988 contract for the Stonehedge I Bradford Park systems stated that the
combined water and sewer connection fee would be $2,300 per single family equivalent.
Witness Fernald testified that at the time the contract was signed, water and sewer
utilities were required to collect gross-up on CIAC, and in its report filed on November
30, 1992, in Sub 111, the Company indicated that the connection fees for Bradford Park
were $441 for water operations and $971 for sewer operations, with the remaining
balance of the $2,300 being gross-up. Witness Femafd further noted that these
connection fees of $441 and $971 are the amounts currently authorized for Bradford
Park on the Company's tariff sheet.

Company witness Weeks opposed the Public Staff's recommendation, since the
Company collected its contracted amount for this system. Witness Weeks testified that
the Company ceased paying income taxes after 1996 and took the position that the way
the contracts were written permitted CWS to retain and continue to collect the fees
called for in the-agreements. Witness Weeks also testified that the fact that the Public
Staff and CWS disagreed does not mean that CWS disregarded the Commission's
order to cease collecting gross-up. Finally, witness Weeks stated that any
overcollection of tap fees benefits ratepayers by increasing CIAC and reducing rate
base, thereby keeping rates low



This is another instance where the Company continued to collect gross-up after
June 12, 1996. The contract for this system was signed during the period that gross-up
was required, and the amount of connection fees listed in the contract induced gross
up, as stated by the Company in its November to, 1992 report filed in Sub 111
Therefore. the Commission finds that the Company had no authority to continue
collecting gross-up in Bradford Park after June .1-2, 1996, and that the gross-up collected
should be refunded to the current property owners with 10% interest compounded
annually. The Commission further concludes that (1) the Company should immediately
begin charging its authorized connection fees in Bradford Park and (2) the Company
should file, within 60 days of the effective date of this Order, a plan to refund the gross
up collected in Bradford Park to the current property owners, with 10% interest
compounded annually

Resin/ation of Capacitv Fees

Public Staff witness Femald has included reservation of capacity fees that the
Company collected in Rutledge Landing, Stewart's Crossing, Avensong, Brawley
Farms, Canford Commons, and other areas in CIAC. Witness Femald testified that
these fees were received from developers for plant costs and capacity and therefore
should be recorded as ClAC. VWtness Femald also noted that in the orders recognizing
the contiguous extensions for Rutledge Landing, Stewart's Crossing, Brawler Farms
and Canford Commons, the Commission ordered that the reservation of capacity fees
be recorded as ClAC on the Company's books. Witness Femald testified that the
Company did not record the reservation of capacity fees as ClAC as ordered by the
Commission, but instead recorded 1/2 of the fee for Rutledge Landing on CWS
Systems' books and recorded the fees for Stewart's Crossing and Brawler Farms as
deferred credits on Utifities, Inc.'s books. Witness Femald also testified that the
reservation of capacity fee for Avensong had been recorded as miscellaneous income
on Utilities, lnc.'s books. Finally, witness Femald stated that the reservation of capacity
fees should be induced in CIAC in order to recognize the fact that the Company has the
use of this money

Company witness Weeks testified that, while the reservation of capacity fees
should be treated as CIAC, there is an issue of matching and timing. Vthtness Weeks
testified that if the reservation of capacity fees have not yet been used to fund the
construction of backbone plant, it is appropriate to book the funds as a deferred credit
and delay recognition of the funds as CiAC on the Company's books 'until the funds are
used to purchase plant in service. Witness Weeks further testified that the reservation
of capacity fees for Stewart's CrOssing, Avensong, and Canford Commons should be
included in ClAC since the systems are at build out and all customers have tapped on
On crossexamination_ witness Weeks testified that the reservation of capacity fees
should begin amortization in the year that the funds were used to purchase plant
Witness Weeks further testified that she began her amortization in the year the fees
were collected, and stated that she did not know the year the funds were Used
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Based on the foregoing, the Commission concludes that the appropriate level of
...reservation of capacity fees, Ne! of amortization, to include in GIAC is $285,230,
consisting of $136,764 for water operations and $148,466 for sewer operations.

As for the Stewart's Crossing, Avensong and Canford Commons reservation of
capacity fees, both parties agree that these fees should be included in CIAC in this
case, and the only issue is when the fees should begin amortization. While it is the
Company's position that the fees should begin amortization in the year the funds are
spent on plant and included in CIAC, this is not how the Company actually calculated
the amortization on its schedules, The Company did not know the year the funds were
used to purchase plant, and began the amortization in the year the funds were received,
which is inconsistent with the Company's own position, and results in the ratepayers
never receiving the full benefit of the fees. The fact that the Company was unable to
properly calculate the amortization illustrates the difficulty in keeping track of these fees
and determining when specific fees are used to purchase plant. Since the Commission
has found that reservation of capacity fees should be induced in CIAC upon receipt, the
amortization of the fees should begin in the year the fees are received. '

The parties disagree on when reservation of capacity fees should be included in
ClAC for ratemaking purposes. It is the Public Staff's position that these fees should be
included in GIAC upon receipt, while the Company believes that the fees should not be
included in ClAC until they are used to fund plant improvements. For Rutledge Landing
Brawley Farms, another areas, the Company takes the position that the reservation of
capacity fees should not be included as a reduction to rate base in this case, Since the
monies have not yet been used to purchase plant. These reservation of capacity fees
have'been collected from the developer and the utility has the use of this money until
the money is used to fund plant additions. When the Company constructs the required
plant expansions, such as expanding a wastewater treatment plant, thelCompany will
accrue interest during construction of the plant to recognize the cost of the funds spent
by the Company up to the time the project is completed and placed in service. At that
time, the plant costs, including AFubc, will be booked as an addition to plant in service.
Just as the cost of money used during construction is recognized by including AFUDC
in rate base, the fact that the Company has the use of the reservation of capacity fees
should also be recognized, either as part of or in a calculation similar to AFUDC or by
including the fees in ClAC upon receipt from the developer. Under the first option, the
calculation of the interest on the fees would begin as soon as the reservation of capacity
fees are received, and could continue for years, until the plant additions are constructed
and placed in service. Due to this, recognizing the receipt of the reservation of capacity
fees through this method is not a practical option. instead, the Commission 'concludes
that the reservation of capacity fees should be included in CIAC in this case, to
recognize the fact that the Company has the use of the fees.

r
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Management Fees

The Public Staff made an adjustment to include in ClAC management fees that
should have been collected since the last rate case, including management fees for 419
taps in the Cambridge subdivision and management fees for the Covington Cross
system. The Public Staff also recommended that management fees that the Company
overcollected in the Turtle Rock and Strathmoor systems be refunded to the current
property owners with 10% interest compounded annually

In her rebuttal testimony, Company witness Weeks agreed with the Public Staff's
recommendation to refund the overcollections in Turtle Rock and Strathmoor, but
proposed that the refund be made at an 8% interest rate. Witness Weeks opposed the
Pu'blic Staff's adjustment to include the Cambridge management fees .in CIAC
Although witness Weeks acknowledged that the Company did not collect management
fees in Cambridge when they were authorized to do so, she stated that the Company's
failure to do so was inadvertent. Witness Weeks further stated that, "of the many
connection and management fees the Company collects each month, from time to time
it will make mistakes." In the alterative. witness Weeks stated that if the Commission
imputed the management fees, then the. Company should be allowed to assess the
current property owners for the fees. Finally, witness Weeks testified that the Covington
Cross management fee of $1 OO per connection should be split between water and
sewer operations, and since the water system is under CWS Systems, only behalf of
the $100 fee should be included in CIAC in this case

The first difference between the parties regarding management fees concerns
the appropriate interest rate to be used in the calculation of refunds for the Turtle Rock
and Strathmoor systems. As previously discussed under the refund of gross-up section
the Commission has found that 10% continues to be a fair and reasonable rate for utility
refunds. Therefore, the Commission concludes that the Company should be required to
refund the overcollection of management fees in the Turtle Rock and Strathmoor
systems to' the current property owners, with 10% interest compounded annually, and
that the Company should file a refund plan within 60 days of the effective date of this
order

The next difference concerning management fees pertains to the fees for the
Cambridge system. As previously discussed, it is the responsibility of management of
the utility company to collect its authorized rates, including management fees.. The
Commission concludes that the Public Staff's adjustment to include the management
fees that should have been collected in Cambridge in CIAC is appropriate. The
Commission further concludes that the ratepayers should not be required to pay rates to
allow a return on plant investment that should have been recovered through authorized
management fee collections
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As to whether the Company should be allowed to assess the current property
owners for these fees, as previously discussed, there is no statutory authority for
assessing the customers for undercollections that were the result of the actions of the
Company. Furthermore, the fees in question were for the years 1993 through 1999, the
Company did not request an assessment until 2004, some five years later, and the
Company should be stopped from now seeking and recovering an assessment. The
Commission therefore concludes that'the Company is not entitled to assess the current
property owners in the Cambridge Subdivision for management fees that it failed to
charge. 8

Finally, the parties disagree on the level of fees to be included in CIAC for the
Covington Cross system. The Public Staff calculated the management fees for the
Covington Cross system based on a fee of $100 per lot, while the Company used both
$50 and $1 OF per lot. in her rebuttal testimony, Company witnessWeeks testified that
the $100 management fee should be split between water and sewer operations, and
since the water system is under CWS Systems, only one-half of the $100 fee should be
included in ClAC in this case.

The management fee for the Covington Cross sewer system is set froth in the
contract with the developer, which was filed in Docket No. W-354, Sub 171. This
contract is just for the sewer system, and clearly states that the management fee is
$100. On crossexamination, witness Weeks agreed that the $100 management fee
should not be split between water and sewer operations. Therefore, the Commission
concludes that the management fee for Covington Cross is $100 for sewer operations
Based on the $100 management fee, the management fees, net of amortization, to be
included in CIAC for Covington Cross are $8,857, as recommended by the Public Staff

Summand

Based on the foregoing, the Commission concludes that the appropriate amount
of CIAC_ net of amortization, is $18,536,122 for water operations and $15,416,949 for
sewer operations

ACCUMULATED DEFERRED INCOME TAXES

The parties disagree on the amount of ADlT to deduct from rate base.in this
proceeding. The Public Staff recommends an amount of $3,396,528 for water
operations, which is $654,233 greater than the Company's proposed amount of
$2,742,295 The Public Staff also recommends an amount of $2,033,281 for sewer
operations, which is $380,873 more than the Company's proposed amount of
$1.652,408. The differences in the level of ADIT recommended by the parties consist of
the following items

35



1

Item Water Sewer

ADIT - plant modification fees
ADIT - rate case expense
ADIT - deferred maintenance
ADIT - depredation

$ 524,691
4.751

(2,291 )
. 127,082

$ 302,814
2,864

(1 ,380)
75,575

Total $ 654.233 $ 380.873

ADIT - Plant Modification Fees

Witness Femald has removed from federal ADIT $670,712 and from state ADIT
$156,793 associated with plant modification fees received by the Company in 2001
2002, and 2003. CWS has included all cash payments received as tap fees as taxable
income for tax purposes and has included a debit balance in ADlT associated with the
receipt of plant modification fees. Vihtness Femald testified that CWS collects plant
modification fees for the expansion of and improvements for the utility system. Witness
Fernald testified that the Public Staff had requested CWS's external auditors' opinion on
the taxability of plant modification fees but has not received a response. Witness
Fernald removed an amount of ADIT related to plant modification fees based on
information available as of the date of her testimony because the Company had not
provided the basis for taxing plant modification fees under the tax law changes

CWS takes the position that plant modification fees are taxable income under the
Job Protection Act of 1996. CWS has treated plant modification fees as taxable income
and has actually paid tax on them. CWS has followed this procedure based on
consultation with its tax experts, PriceWaterhouseCoopers

On crossexamination, CWS asked witness Fernald to identify the authority she
relied upon in support of her position that the post-2000 plant modification fees were not
taxable. She identified the IRS final regulation issued on ,January 11, 2001. Witness
Fernald cited portions of the regulation exempting Contributions in Aid of Construction
from taxable income generally but listing as an exception customer connection fees

In particular, witness Femald cited Section (b)(1) on page 2255

(b) Contribution in aid of construction- (1) ln general. For purposes of
Section 118(e) and this section, the term contribution in aid of construction
means any amount of money or other property contributed toa regulated public
utility that provides water or sewage disposal service to the extent that the
purpose of the contribution is to provide for the expansion, improvement, or
replacement of the utility's water or sewage disposal facilities

Witness Femald also cited Section (b)(3)(i) on page.2255. This portion of the
regulation exempts from the definition of nontaxable CIAC customer connection fees

(3) Customer connection fee- (i) In general. Except as provided in
paragraph (b)(3)(ii) of this section, a customer connection fee is not a



contribution in aid of construction under this paragraph (b) and generally is
includible in income. The term customer connection fee includes any amount of
money or other property transferred to the utility representing the cost of
installing a connection or service line (including the cost of meters and piping)
from the utility's main water or sewer lines to the line owned by the customer or
potential customer. A customer connection fee also includes 'any amount paid as
a service charge for starting or stopping service.

In support of its position that plant modification fees are taxable, CWS relies on
other paragraphs of the same regulation. CWS relied upon paragraph (b)(4)(i):

(4) Reimbursement for a facility previously placed in service - (i) In general. If a
water or sewage disposal facility is placed in service by the utility before an
amount is contributed to the utility, the contribution is not a contribution in aid of

- construction under this paragraph (b) with respect to the cost of the facility
unless, no later than 5% months after the close of the taxable year in whir the
facility was placed in service, there is agreement, binding under local law, that
the utility is to receive the amount as reimbursement for the cost of acquiring or
constructing the facility.

CWS also cites Section (b)(5):

(5) Classification of rate raking authority. The fact that the applicable
ratemaking authority classifies any money or other property received by a utility
as a contribution is not conclusive as to its treatment under this paragraph (b)

In addition, CW S f i led as a la te  f i led exhib i t  a  memorandum f rom
PriceWaterhouseCoopers in which the firm stated that it agreed with CWS's tax
treatment of plant modification fees, The Public Staff lodged no objection to
Commission consideration of this late-filed exhibit. Specifically, Mr. Jerry Cahill stated
that, for the 2001 through 2003 tax returns, "plant modh9cation fees and tax/connection
fees were properly induced in taxable income on each tax return under the provisions
of Internal Revenue Code Section 118 and Income Tax regulations thereunder
Finally, Public Staff witness Lucas testified on crossexamination that CWS serves in a
number of subdivisions where the backbone facilities are in place before the residences
in the subdivision are completely built out Thereafter, infill occurs, and both tap fees
and plant modification fees are assessed when new residences make connection to the
water and sewer system This testimony supports CWS's position that
paragraph (b)(4)(i) is controlling. As a result the Commission concludes that CWS
appropriately treated the plant modification fees as taxableincome

Based on the foregoing, the Commission concludes that CWS has appropriately
accounted for such plant modification fees and that the appropriate amount of ADfT
related to plant modification fees is $554,465 for water operations and $422,257 for
sewer operations
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ADIT - Rate Case Expense

The Public Staff and the Company are recommending different amounts of ADIT
related to rate case expense due to the litTering levels of unamortized rate case
expense. Based on its conclusions reached elsewhere in this Order regarding the
appropriate level of unamortized rate case expense, the Commission conduces that the
amount of ADIT related to rate case expense to deduct from rate base is $34,270 for
water operations and $20,651 for sewer Operations.

9

ADIT - Deferred Maintenance

The difference in the level of ADIT related to deferred maintenance is due to the
different levels of deferred maintenance included by the parties in rate base- Based on
the level of deferred maintenance costs to be included in rate base determined
elsewhere in this C)rder, the Commission conduces that the amount of ADIT related to
deferred maintenance to be deducted from rate base is $136,231 for water operations
and $82,088 for sewer operations.

ADIT - Depreciation

i

I

The only difference between the parties in the calculation of ADIT - depreciation
relates to the amount of pro forma plant additions to be included in the calculation. The
Public Staff included the total amount of Pro forma plant additions of $4,654,673 in its
calculation, while the Company reduced the pro forma plant additions by the retirements
of $1 _057,221 before calculating depreciation.

The purpose of the calculation is to update ADIT to recognize the additional plant
included in the rate case. The Company will be able to claim on its tax returns
depredation, including the 50% bonus depreciation, for the total amount of plant
additions made, not just the amount net of retirements. Therefore, it is appropriate to
calculate the adjustment to ADIT - depreciation based on the total pro forma plant
additions

Summand

Based on the foregoing, the Commission concludes that the appropriate amount
of ADIT to deduct from rate base in this proceeding is $2,920,893 for water operations
and $1671,871 for sewer operations

DEFERRED CHARGES

The Company and the Public Staff have recommended different levels of
deferred charges as a result of maintenance expenses and rate case expense. As to
the difference in deferred charges related to maintenance expenses, in her rebuttal
testimony Company witness Weeks testified that Public Staff witness Henry omitted



deferred charges of $13,294 from rate base. On crossexamination, witness Weeks
stated that the $13,294 related to VOC testing. Public Staff witness Henry testified that
he did not include VOC testing in deferred charges in rate base since the Commission
has previously ruled that VOC tests are regular tests and should not be included in
deferred charges

In its final schedules filed on January 7, 2005, the Company increased the
deferred charges for maintenance 'items~from $403,546 to $575,791 In the 5, .__
schedules filed by the PubliC Staff on January 12, 2005, the Public Staff increased its
recommended level of deferred charges to $566,269, which is $9,522 less than the
Company's final amount

There is no testimony or evidence in the record explaining the difference
between the parties' recommended levels of deferred charges for maintenance items
At the hearing, the difference between the parties' positions was due to VOC testing.
The Commission has previously addressed the issue of deferred charges related to
VOC testing in prior rate cases. In the last rate case, Docket No. W-354, Sub 128 the
Commission found that an unamortized balance of VOC testing should not be included
in deferred charges, since the Commission had not authorized specific cost recovery of
voc testing expenses but instead had included a normalized level of ongoing costs
expenses

Based on the note on Late Filed Exhibit KEW 3 indicating that the Company's
amounts exclude VOC testing, it appears that the difference between the parties is no
longer due to VOC testing. However, the Company has not provided any testimony or
evidence that there are additional costs for which the Commission has authorized
specific cost recovery, instead of including a normalized level in expenses. Since the
Company has not provided any testimony or evidence supporting any additional
deferred charges, the Commission concludes that the amount of unamortized deferred
charges related to maintenance items recommended by the Public Staff is appropriate
for use in this proceeding

Elsewhere in this Order, the Commission has addressed the appropriate level of
rate case expense to include in this proceeding and the amortization period for those
rate case costs. Based on those conclusions, 2/3 of the rate case costs for this
proceeding should be included in deferred charges

Based on the foregoing, the Commission concludes that the appropriate level of
deferred charges to include in rate base is $708,721, consisting of $482,129 for water
operations and $226,592 for sewer operations

COST~FREE CAPITAL

As previously discussed under ClAC, due to the difficulty in making the refunds
since the Company no longer has customer records for the systems that have been
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sold, the gross-up collected in these systems should be treated as cost-free capital in
this case.

SUMMARY CONCLUSION

Based on the foregoing, the Commission f inds and concludes that the
appropriate. level of rate base for use in this proceeding is $30,372,584, of which
$19,542,600 is applicable to water operations and $10,829,984 is applicable to sewer
operations. 1

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 52 - 60

The evidence supporting these findings is contained in the.testimony of Public
Staff witnesses Henry, Lukas and Femald and Company witnesses Lubertozzi, Weeks
and Daniel. The following tables summarize the amounts which the Company and the
Public Staff contend are the proper levels of revenues to be used in this proceeding:

WATER OPERATIONS

Item Comoanv Public Staff Difference

Service revenues
Miscellaneous revenues
Uncollectible accounts

$ 6,747,099
133,966
(35_753l

$ 6,896,512
208,366
(36,552)

$ 149,413
74,400

(799)

Total operating revenues 6.845.313 7 068 3 $ 221014

SEWER OPERATIONS

Item' Comoanv Public Staff Difference

Service revenues
Miscellaneous revenues
Uncollectible accounts

$ 5,340,312
63 187

127.77m

$ 5,356,689
63.187

$ 16,377

Total operating revenues $ 5' 375 799

(85)

$ 16.292

As shown in the preceding tables, the Public Staff and the Company agree on
the level .of miscellaneous sewer revenues. Therefore, the Commission finds and
concludes thai the level agreed to by the parties for this item is appropriate for use in
this proceeding

i
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SERVICE REVENUES

The parties disagree on the best way to determine water and sewer
consumption. There is no dispute that the test year saw an unusually high rainfall.
Public Staff witness Hinton testified that his statistical analysis showed that the 63.03
inches of rainfall, and the 139 days of rain observed during the 2003 test year in CWS's
service area was abnormally high. "He maintained that this unusually high rainfall
contributed to a significantly lower number of gallons sold during the test year.

5 1

The parties generally agreed that an adjustment to the 2003`consumption
amount was in order. Calculation of the appropriate adjustment»was complicated by the
fact that the Company was only able to provide consumption records for the years 1992,
1996, 2001. 2002, and 2003. The Company recommended averaging the water
consumption per REU for all five available years. However, the Public Staff
recommended averaging the water consumption per REU Only for the years 2001,
2002, and 2003, because, as acknowledged by Company witness Daniel, some of the
Company's newer systems have appreciably higher water demand per connection as a
result of such features as in-ground irrigation systems and because total water
consumption increased every year from 1999 through 2002 before decreasing in 2003,
as shown by the Company's Annual Reports. . -

On cross-examination, Public Staff witness Hinton acknowledged that the level of
rainfall recorded in the Company's service area has ranged from a 30-year low in 2001
to a 30-year high in 2003. However, witness Hinton noted that the rainfall data
averaged over the past three years, 45.49 inches, was close to the rainfall data
averaged over thepast thirty years, 44.67 inches, and that the three-year average of
112 days of rain is close to the 30-year average of 114 days. The rainfall data is
presented in witness Hinton's Appendix A, page 9 of 12.

On the basis of the unusually heavy rainfall during the test year, the Commission
is convinced that the test period level of water consumption should be adjusted.
Because of the apparent increase in per customer usage over time, the consumption
amounts for the years 1992 and 1996 are no longer representative and should not be
used

Based on the foregoing, the Commission concludes that the best method to
determine water consumption is by averaging the water consumption per REU for 2001
2002, and 2003, resulting in an average consumption of 5,300 gallons per month per
REU, which is an 8.1% increase over the average consumption during 2003. Similarly
the best method to determine sewer consumption is by averaging the sewer
consumption per metered REUfor 2001, 2002, and 2003, resulting in an average
consumption for sewer operations of 8,233 per month per metered sewer REU. Based
on these average consumption amounts, the service revenues under existing rates are
$6,896,512 for water operations and $5,356,689 for sewer operations



MISCELLANEOUS WATER REVENUES

The parties disagree on the appropriate treatment of $74,400 of revenues from
antenna space rentals. Public Staff witness Femald testified that the Company
recorded these revenues on Utilities, lnc.'s books, while recording the legal expenses
associated with the leases on CWS's books. - Witness Femald further testified that,
since the revenues are from the rental of elevated storage tanks, whose costs are being
recovered from ratepayers, it is appropriate to flow the benefit of the lease payments to
ratepayers, similar to the treatment of pole attachment revenue for electric companies

Company witness Lubertozzi testified that the antenna lease revenues and legal
fees should be recorded in nonutility income (Account 421) and miscellaneous nonutility
expenses (Account 425), respectively, and should not be included in miscellaneous
revenues in this case. Witness Lubertozzi further testified that property on which the
antennas are connected belongs to the utility rather than the ratepayer and that the
rates paid by the customers do not entitle them to any equitable interest in the
Company's property. Witness Lubertozzi also testified that the Public Staffs position
does not consider the fact that the assets on which the antennas are attached were
contributed, and that the Company is not eating a return on the assets in question

The Commission agrees with the Public Staff that the revenues from antenna
space rentals are incidental revenues and should be included in miscellaneous
revenues in this case. This treatment is consistent with the treatment of pole
attachment revenues for electric companies, and with the treatment of antenna lease
revenues for Heater Utilities, Inc. The Commission does not agree that the appropriate
accounts for the leases are nonutility income and expense accounts, as stated by
Company witness Lubertozzi. Under the Uniform System of Accounts (USoA) for Class
A Water Utilities, which the Company should be following under Rule R7-35, revenues
from antenna space rentals should be included in water operating revenues under
Account 472~- Rents from Water Property. As stated in the USoA, this account shall
include rents received for the use by others of land, buildings and other property
devoted to water operations by the utility

The fact that the elevated tanks to which the antennas are attached may have
been contributed to the utility does not change the proper ratemaking and accounting
treatment of these revenues. If the tanks were contributed, the shareholders have no
investment in the property generating the revenues, and should not receive a windfall
from the leases. Also, if the tanks were contributed, the developers who contributed the
tanks recovered their costs through the sale of lots, so that, ultimately, the ratepayers
have paid for the tanks. Finally, even though the Company proposes to include the
revenues in nonutility income, the Company does not propose allocating any of the
costs associated with the tanks, such as maintenance, property taxes, and deprecation
expense, to nonutility operations

•



UNCOLLECTIBLE ACCOUNTS

The difference between the Company and the Public Staff regarding uncollectible
accounts results from the application of the uncollectible percentages to different levels
of service and miscellaneous revenues recommended by the Company and the Public
Staff. Having determined the appropriate level of service and miscellaneous revenues
elsewhere in this Order, the ComMission concludes that the appropriate level of
uncollectible accounts is $36,552 for water operations and $27,855 for sewer
operations

SUMMARY CONCLUSION

Based on the foregoing, the Commission f inds and concludes that the
appropriate level of revenues under present rates for use in this proceeding is
$12,460,347, of which $7,068,326 is applicable to water operations and $5,392.021 is
applicable to sewer operations

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 61
The evidence supporting this finding is contained in the testimony of Public Staff

witness Lucks and Company witnesses Lubertozzj and Daniel and is not contested in
this proceeding

EVIDENCE AND CONCLUSIONS FOR FlNDlNGS OF FACT nos. 62 _ 72

The evidence supporting these findings is contained in the testimony of Public
Staff witnesses Henry, Lucks and Fernald and Company witnesses Lubertozzi, Weeks
and Daniel. The following tables summarize the amounts that the Company and the
Public Staff contend are the proper levels of maintenance expenses to be used in this
proceeding

WATER OPERATIONS

Companv Public Staff Difference

Salaries and wages
Purchased power
Purchased water
Maintenance and repairs
Maintenance testing
Meter reading
Chemicals
Transportation .
Operating expenses charges to plant
Outside services - other

$ 1,373,215
560,302
422.317
577.615

$ 1,102,285 $ (270,930)
560,302
395,489 (25,828)

(282)

113.475
230.736
126,026

(568,099)
167.857

113.475
230.736
126.026

(456,015)
88,710

112,084
(79,147)

Total maintenance expenses 3,094.932 $ 2.829.879 $ (265,103)



SEWER OPERATIONS

Item Comoanv PubiicStaW Difference

Salaries and wages
Purchased power
Purchased sewer
Maintenance and repairs
Maintenance testing
Meter reading
Chemicals
Transportation
Operating expenses charges to plant
Outside services - other

$ 827,448
467,905
12,788

1,451 ,783
166,681

0
139,033
75,939

(342,315)
53,454

$ 664,196 $ (163,252)
467,906 0
12,788 0

1,341,033 (110,750)
166,681 0

O O
139.033 0
75,939 0

(274,778) 67,537
53,454 0

Total maintenance expenses 5. 2.854111 $ 2.546.252 812054651

As shown in the preceding tables, the Public Staff and the Company agree on
the levels of purchased power, purchased sewer, maintenance testing, meter reading,
chemicals, transportation, and sewer outside services - other. Therefore, the
Commission finds and concludes that the levels agreed to.by the parties for these items
are appropriate for use in this proceeding.

SALARIES AND WAGES

CWS has induced in salary and wage expense costs for additional employees
needed to comply with newly required daily chlorine testing. CWS witness Daniel
explained the need for the new employees; N.C. Division of Environmental Health
(DEH), pursuant to Rule #T15A: 18A. 1303(b)_ currently is requiring the daily chlorine
residual monitoring (365 days/year) of chlorine residuals of all entry points and in the
distribution system of water systems. Several of DEH's compliance inspection reports
of CWS systems noted deficiencies for water systems not conducting daily chlorine
checks.

Witness Daniel testified that CWS has evaluated the new DEH requirement to
determine the most feasible and economical way of complying with this rule. Due to the
significant number of CWS water systems and entry points spread across North
Carolina, witness Daniel testified that CWS would require an additional 15 certified
operators to conduct the daily chlorine residual tests of each entry point and in the water
distribution system. .

Witness Daniel testified that CWS had begun the hiring process for the 15
operators. CWS is advertising for additional operators throughout the state. CWS also
has implemented an Employee Hiring Incentive Bonus Program rewarding existing
employees who refer eligible applicants. If the referred applicant is hired and completes
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his or her probationary period, the referring employee receives an incentive bonus.
Witness Daniel testified that the Public Staff and 'the Commission Staff both are aware
of the new DEH requirement and the cost impact on the CWS customers and CWS as
well as other water companies throughout the State.

`lTie Commission determines that it should allow the costs CWS must incur to
comply with the new regulatory requirements to be included in salaries and wages
expense for rate-making purposes.. The new daily chlorine testing is a known and
measurable change that was in place before the hearing in this case concluded. CWS
has also, prior to the close Of the case, begun to undertake the steps tO comply with
these new requirements. Compliance with the requirements is not optional. CWS must
comply. These requirements are imposed on CWS by environmental regulators.
Should.the Commission refuse to allow recovery of these costs, CWS will be adding
significant costs to fulfill its service responsibilities to its customers that will not be
recovered through rates. This will result in immediate attrition and pressure to again
increase rates.

The Commission concludes that salaries of $434,182 for fifteen new certified
operators should be included in this case.

PURCHASED WATER
I
i

The parties disagree on the amount of purchased water expense. In its
application for a rate increase, the Company applied an inflation adjustment to the cost
of Purchased water to recognize price increases. The Public Staff agreed that
purchased water expense should be included in the inflation adjustment and made a
similar adjustment in its refiled testimony. At that point in time, the parties were in
agreement on this issue. However, in his rebuttal testimony, Company witness
Lubertozzi proposed an adjustment to purchased water expense to recognize increases
in the rates charged by seven CWS providers. Witness Lubertozzi also applied the
inflation adjustment to his adjusted level. of purchased water expense, including the
separate adjustment that he had already made to purdmased water- to recognize
increases in prices. Finally, in the f inal exhibits f i led by the Company on
January 7, 2005, the Company revised the calculation of the inflation adjustment to
exclude the adjustment that it had made to purchased water expense to reflect the
Increase In prices

The disagreement between the parties concerns how price changes for
purchased water should be recognized. This disagreement did not arise until the
Company filed its rebuttal testimony, at which time it proposed a new adjustment to
purchased water to recognize the increase in charges by its suppliers. Company
witness Lubertozzi testified that, after reviewing the purchased water invoices, he
determined that seven of the providers had increased either their base facility or usage
charges. Witness Lubertozzi adjusted purchased water expense to recognize these
price increases. Public Staff witness Lucan testified at the hearing that some of the
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items to which the inflation factor had been applied may have gone up by more than the
3.3% inflation factor and some may have gone UP by less than 33%. Therefore, he
recommended against pulling out a single item, such as purchased water and
increasing it independently of the others, .Witness Lucas also testified that he had not
been able to review all of the Company's purchased water invoices for 2003.

The Commission agrees with the.~Public Staff on this issue. The Company has,
in effect, made an adjustment to recognize price increases for purchased water twice,-
once through the inflation adjustment, and again by making a~separate adjustment to
purchased water expense for price increases. The Company appears to try to recognize
this problem in its final schedules, but only removes the adjustment to purchased water
from the inflation calculation, and not the total purchased water costs.

An inflation adjustment is made in order to recognize the overall increase in costs
for a variety of expenses. Some of these expenses may not have changed since the
test year. Some may have increased by less than the inflation adjustment, and some
may have increased by more. Separating a portion of one expense from the many
expenses adjusted for inflation is not appropriate. Therefore, the Commission
concludes that the appropriate amount of purchased water expense is $395,489 before
any annualization and inflation adjustments

MAINTENANCE AND REPAIRS

The difference in the levels of maintenance and repairs recommended by the
Company and the Public Staff is composed of the following

Item Water Sewer

$ (282)
0

$ (2,666)
(108,084)Deferred charges

Maintenance and repairs - sludge removal

Total
.7501

Deferred CharQes

The parties disagree on the level of amortization of deferred charges to include in
expenses. In her rebuttal testimony, Company witness Weeks testified that $72 was
missing from the Public Staff's recommended level of deferred expenses. Public Staff
witness Henry testified at the hearing that the error of $72 relating to the amortization of
deferred charges for water operations should be corrected. Based on the testimony of
the parties at the hearing, it appeared that they were in agreement on the .level of
deferred expenses to be included in this case. However, when the Company filed its
.anal schedules on January 7, 2005, it increased the level of deferred expenses from
$151,992 to $197,924. in the f inal schedules f i led by the Public Staf f  on
January 12, 2005, the Public Staff increased deferred expenses to $194,975, which is
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$2,948 less than the Company's final amounts; The Company has not provided any
testimony or evidence supporting the increase in deferred expenses. Since the
Company has failed to provide evidence supporting any additional deferred expenses
above the amount included by the Public Staff in its final schedules, the Commission
concludes that the levels proposed by the Public Staff are appropriate for use in this
proceeding.

Maintenance and Repairs - Sludge Removal

The parties disagree on the amount of sludge hauling expense, which covers all
expenses related to sludge transport and disposal. Public Staff witness Lukas
recommended a sludge hauling expense of $757,834, before the inflation adjustment.
The Company recommended that the sludge hauling expense remain at the test year
level of $855,918.

CWS relies on Bio-Ted1, Inc., an affiliated company, to dispose of a substantial
percentage of its sludge. Witness Lucks testified that CWS can accomplish its sludge
transport and disposal for less expense than using Bio-Tech. Bio-Tech charges 4 to
5 cents per gallon to dispose of sludge from the CWS sewer plants in the Charlotte
area. Witness Lucas testified that less expensive options exist in the Charlotte area.
Witness Lucas testified that Bio-Tech charges 4 cents per gallon for sludge disposal.
However, the Water and Sewer Authority of Cabanas County charges 3 cents per
gallon, and CMU dwarves 3.5 cents per gallon. According to witness LuCas, Bio-Tech
charges 5 cents per gallon to transport sludge to the Bio-Tech disposal site near
Columbia. South Carolina

Witness Lukas calculated that Bio-Tech's total sludge transport and disposal cost
during 2003 ranged from 7 to 10 lents per gallon for sewer plants in the Charlotte area
Witness Lukas calculated that an alternative provider CWS uses in the Charlotte area
charges 6.75 cents per gallon for transport and disposal. For CWS's Old Point sewer
plant in Pander County, Bio-Tech charges 10 cents per gallon, while the alternative
provider charges 8.93 cents per gallon. Witness Lucas recommends that CWS always
use the lowest cost option

CWS witnesses Daniel and Lubertozzi testified in opposition to witness Lucks
sludge hauling adjustment. They testified that CWS must look into aspects of .sludge
hauling services other than the bottom line costs. Reliability and quality also are
important

Witness Daniel testified that Bio-Tech has large sludge holding tanks and an
application site that are designed to allow Bio-Tech to haul .sludge 365 days per year
therefore, Bio-Tech's sludge hauling capabilities are much less affected by weather
Witness Daniel testified that smaller sludge hauling contractors do not have storage
capabilities and haul with smaller tank trucks directly to their disposal sites where the
sludge must be immediately applied
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Witness Daniel related instances where CWS had been denied service during
rainy conditions because the application fields were too wet. He testified that the
inability of these alternative providers to haul sludge lasted from one to several days
This placed the CWS plants in jeopardy of non-compliance. In contrast, Bio-Tech has
never denied service

Witness Daniel testified that Bio-Tech conducts a quality operation that protects
CWS against potential liabilities and reduces CWS's operations expense by providing
testing and reporting services other sludge hauling contractors do not provide. In
particular, Bio-Tech provides toxicity character leaching procedure (TCLP) testing on a
reoccurring basis, Other sludge hauling contractors require the utility to conduct this
testing at its own expense

Vwtness Daniel testified that Bio-Tech performs Microtox testing on every load of
sludge transported to its facility to ensure that Bio-Tech limits CWS's liability. This
testing insures that there is evidence that CWS's sludge is not hazardous to the
environment. Most other sludge hauling contractors require the utility to be responsible
for this liability

Witness Daniel testified that small waste haulers who directly apply sludge to
their fields require CWS to stabilize sludge to a 12 pH before it is hauled. Most sludge
has a natural pH of 6.8 to 7.5

CWS witness Lubertozzi testified that Bio-Tech provides a higher level of service
and more services than some of  the vendors identif ied by witness Lucks
Witness Lubertozzi testified that the Public Staff had failed to include in its analysis
whether the "local" providers can accommodate the amount of sludge CWS produces
Witness Lubertozzi conducted his own analysis and conducted that the charges by the
local providers as reported by witness Lukas were inconsistent with actual costs

V\A1en witness Lubenozzi contacted the local providers listed by witness Lucks
some advised that they do not perform the testing services Bio-Tech provides. Others
cannot haul sludge. Witness Lubertozzi testified that CWS would have to contract with
a licensed waste hauler

Vlhtness Lubertozzi communicated with Bio-Nomic, Inc., which reported .that it
would charge CWS 3 cents to 4 cents per gallon to haul CWS's sludge. Contrary to
what the Public Staff had reported, Bio»Nomic reported that it could not haul sludge for
2 cents per gallon because 2 cents per gallon would not cover the cost of fuel for the
hauling truck

Another local provider contacted by witness Lubertozzi reported that it did not
wish to haul the CWS sludge or to undertake the responsibility or liability for accepting
CWS's sludge. Other local providers stated that they too would be unwilling to accept



the CWS sludge at the price stated by witness Lucan without more information on the
percent to solid ratio, volume and frequency

Based on information provided by witness Lucks, witness Lubertozzi calculated
an average cost for all providers of $00923 per gallon, an average cost for providers
excluding Bio-Tech of $0.0967, and a Bio-Tech cost per gallon of $0.0876.
Witness Lubertozzi concluded from this analysis that the Public Staff analysis may be
skewed by vendors willing to quote a lower price in an attempt to obtain new business.
Witness Lubertozzi testified that price should not be the only Consideration taken into
account in determining whether sludge hauling costs should be recovered.
Witness Lubertozzi testified that management's decision to hire 'Bio-Tech was a prudent
one, and it is inappropriate to second guess this decision on the basis of hindsight as
the Public Staff has done.

The Commission concludes that it should reject the Public Staff adjustment and
include the full Bio-Tech test year costs in maintenance and repair cost. The Public
Staff investigation has been one to identify the lowest possible cost combination of
service without appropriate regard to other salient factors such as reliability and quality
of service. It is inappropriate to disallow actual costs on the theory that for some
sewage treatment plants a lower cost provider is available without obtaining assurances
that the low-cost alternative provider can provide a comparable level of service. If for
certain sewage treatment plants, CWS can save sludge hauling costs by using a local
Provider rather than Bio-Tech, but if CWS must incur additional costs for pH-balance or
testing, the net impact may be no net financial benefit at all. The Public Staff has failed
to include the additional costs in cost of service CWS would incur if it had not used Bio-
Tech but other providers that did not test or balance the pH,

Based on the cross-examination it appears that CWS has more options in the
Piedmont area than in the less populous areas of the State such as on the Easter
Seaboard. Obviously, CWS and its ratepayers benefit from the ability to have access to
a readily available, reasonably priced sludge hauling provider that will not withhold its
services for the difficult to serve routes,

Based on the foregoing, the Commission concludes that the appropriate amount
for maintenance and repairs expense is $577,333 for water operations and $1,449,117
for sewer operations.

OPERATING EXPENSE CHARGED TO PLANT

The only difference in the parties' levels of operating expenses charged to plant
relates to an adjustment made by the Company to increase maintenance salaries for
fifteen additional operators. Both the Company and the Public Staff used the same
methodology to calculate operating expenses charged to plant but disagree on the
amount of maintenance salaries that should be used in the computation of an ongoing
level of expense. Having determined the appropriate level of maintenance salaries

1
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elsewhere in this Order, the Commission concludes that the appropriate level of
operating expenses charged to plant is $910,414, of which $568,099 is applicable for
water operations and $342,315 is applicable to sewer operations

WATER OUTSIDE SERVICES OTHER

The only area of disagreement between CWS and the Public Staff concerning
outside services for water operations is related to legal fees for Pirie Knoll Shores (PKS)
incurred from 1995 through 2002. The Public Staff removed these legal fees from plant
in service and excluded them from test year expenses, while the Company also
removed these legal fees from plant in service but amortized them to expenses over a
seven-year period

The Public Staff argues that the legal fees associated with CWS's PKS litigation
are improperly listed under the category of organizational costs. The Public Staff
believes that these expenses, incurred between 1995 and 2002, should be accounted
for under the Other category, The Public Staff bases its proposition on the fact that the
legal fees do not fit under the category of organizational costs as defined in the Uniform
System of Accounts.2 Further, he believes that the fees should not be recovered from
the ratepayers as an expense because the utility's customers did not benefit from the
lawsuit

Although CWS agrees that the legal fees to do not fit neatly under the
organizational costs category, it nevertheless feels the costs should be amortized
CWS further alleges that the Public Staff has made a determination without
understanding the history of the litigation or the other issues addressed by the parties
Overall, CWS claims that the litigation was undertaken on behalf of its ratepayers and
the ratepayer's interests were benefited

The Commission, like the Public Staff and CWS, recognizes that the legal fees
do not fit within the definition of category costs provided by the Uniform System of
Accounts. However, the Commission does not entirely agree with both parties
regarding the litigation costs. It is clear from CWS description of the history that both
ratepayers and shareholders actually benefited to some degree from CWS' participation
in this litigation. As CWS indicated in its proposed order, in 1995 the Town approached
CWS abort transferring the water system. When CWS refused, the Town began
constructing a duplicate system paralleling CWS's lines. This led to a bevy Of court
proceedings in whim it was finally decided that the restrictive covenants upon which
CWS relied did not preclude the Town from building its system. The Town ultimately
Was unable to continue its efforts with the system

According to the Public Staff, the National Association of Regulatory Utility Commissioners (NARUC)
Uniform System of Accounts (USOA) for Class A water utilities `defines organizational costs as
all fees paid to federal or state governments for the privilege of incorporation and expenditures incident to
organizing the corporation, partnership or other enterprise and putting it into readiness to do business
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Total general expenses

Salaries and wages
Office supplies 81 other office expense
Regulatory commission expense
Pension and other benefits
Rent
Insurance
Office utilities
Miscellaneous
WSC expense adjustment
Interest on customer deposits
Annualization adjustment
inflation adjustment

The evidence supporting these findings is contained in the` testimony of Public
Staff witnesses Henry, Lucks and Femald and Company witnesses Lubertoni, Weeks
and Daniel. The following tables summarize the amounts that the Company and the
Public Staff contend are the proper levels of general expenses to be used in this
proceeding

Based on the foregoing, the Commission f inds and concludes that the
appropriate level of maintenance expenses for use in this proceeding is $5,878,350_ of
which $3,028,299 is applicable to water operations and $2,850,051 is applicable to
sewer operations

Based on the foregoing, the Commission concludes that the appropriate level of
outside services - other for water operations is $128284. `

The Commission believes, upon consideration of the entire record, that the legal
expenses in question were actually incurred in the course of the Company's operations.
In addition, the Commission believes that, while the legal expenses in question were
primarily incurred for the benefit of the Company's stockholders, they also had potential
benefits for the ratepayers for the reasons given by CWS. As a result, in the exercise of
its discretion, the Commission concludes that one-half of the legal fees in question
should be treated as an allowable operating. expense and amortized to rates.

Item

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS- 73 - 83

SUMMARY CONCLUSION

WATER OPERATIONS

as 1..675.88Q §1.592,153 s -(8;8.727&

$

51

Comoanv

431 ,734
203.702

46.004
382.591
35.696

202.068
100.749
45.235
(20,807)
14.768

149.210
84.930

$

Public Staff Difference

400,523 $
203.702
26.083

296,675
35.696

202.068
100.749
45.235

(20,807)
14.768

204.159
83.302

1

(31 ,211 )
o

(19,921 )
(85,916)

o
0
O

54.949
(1 _628)

o



SEWER OPERATIONS

Item Comoanv Public Staff Difference

Salaries and wages
Office supplies 8 other office expense
Regulatory commission expense
Pension and other benefits ,
Rent
Insurance
Office utilities
Miscellaneous
WSC expense adjustment
Interest on customer deposits
Annualization adjustment
Inflation adjustment

$ 260,147
122-,744
27,720

230,536
21,509

121 ,759
60,708
23,849
(12,537)

8,899
322,593
93,184

$ 24t ,340 $
122,744

15,716
178,765
21,509

121,759
60,208
23,849

(12,537)
8.899

329,769
88,061

(18,807)
O

(12,004)
(51 ,771 )

o
O
o
O
O
O

7,176
(5,123)

Total general expenses 5 1.281.111 .200558 fs 480.5291

As shown in the preceding tables, the Public Staff and the Company agree on
the levels of office supplies and other office expense, rent, insurance, office utilities,
miscellaneous, WSC expense adjustment, and interest on customer deposits.
Therefore, the Commission finds and concludes that the levels agreed to by the parties
for these items are appropriate for use in this proceeding.

SALARIES AND WAGES

The difference in the level of general salaries and wages recommended by the
parties relates to the following items

Item Water Sewer

Reclassification of operator
Project manager

$ 3109 $ 1 873
(20,680)

Total 21u 8071

The first area of difference between the parties pertains to reclassification of an
operator hired after the end of the test year from general salaries to maintenance
salaries. Both CWS and the Public Staff agree that this adjustment should be made but
disagree on the amount.that should be reclassified as maintenance salaries. Company
Witness Weeks reclassified $11,440 of general salaries to maintenance salaries while
the Public Staff only reclassified $6,458. The difference of $4,982 represents the
amount that was allocated to other North Carolirla companies by Public Staff witness
Henry and not included in his profiled exhibit aS general salaries. Both parties are in
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agreement on the percentage of general salaries that should be allocated to other North
Carolina companies. `

CWS' calculation of general salaries in its revised rebuttal exhibits begins with
the amount recommended by witness Henry in his refiled exhibit, which did not include
the $4,982 amount allocated to other North Carolina companies. lMtness Weeks
adjusted witness Henry's recommended~'general salaries to reclassify this new operator
and consequently, removed more general salaries than was allocated to CWS. The
Commission, therefore, concludes that $4,982 of salaries should be added back to
general salaries in order to correct the Company's error. .

. The remaining difference between the Company and the Public Staff involves the
salary Of a projectmanager. CWS is attempting to fill a project manager position to
meet increased regulatory requirements. At the time of his testimony, witness Daniel
was reviewing resumes of those seeking the position. Witness Daniel testified that the
duties of the project manager will include regulatory tracking and compliance, the
preparation of Consumer Confidence Reports, Vulnerability Assessments, NPDES and
PWS permit tracking and renewals, and annual reports. Also, this position will require
the development of a system wide database and its continued update.

In addition, the project manager will be accountable for providing operational
data as it pertains to the fling of contracts with the Commission. The project manager
will ensure that all CIAC is consistent with Commission approved contracts, which will
be accomplished by compiling and maintaining a data base of authorized connection
tap and management fees. The data base will be an essential tool to CWS and will be
available to the Public Staff in future rate proceedings so as to alleviate some of the
Public Staff concerns expressed in this case

The Commission concludes that a project manager position is needed to meet
increased regulatory requirements and that a salary of $55,000 for a project manager
should be included in this case

Based on the foregoing, the Commission concludes that the appropriate level of
general salaries is $434,848 for water operations and $262,020 for sewer operations

REGULATORY COMMISSION EXPENSE

The Company and the Public Staff differ on the appropriate amount of rate case
expense in essentially two respects. The first.involves an adjustment made by the
Public Staff to reduce the hourly rate for Mr. Finley's legal fees to $250 per hour

The Public Staff has adjusted the hourly. rate attorney fee to reflect what it
contends to be a reasonable fee level. The Public Staff has used a budgeted amount of
approximately $13,000 for legal fees. The Public Staff notes that Mr. Finley's hourly rate
is $380, a 52% increase from $250 hourly rate which he charged three years ago in the
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Total Environment Solutions, Inc. rate case, Docket No. W-1146, Sub 1. In the last
general rate case for CWS, the Commission found that the $220 hourly rate charged by
Mr. Finely for CWS was unreasonable and reduced legal fees recoverable in that case
to reflect an hourly rate of $175. The Public Staff claims that the legal fee hourly
amount is not reasonable and has recommended adjustments to $250 an hour

CWS argues that the fees it p.3ys~ are reasonable for a firm such as Hunton 8
V\Ailiams and is based on market conditions, years of experience, expertise and other
factors. CWS further argues that the Public Staff has not done a sufficient analysis of
the fee prior to acting to reduce it. MoreoVer, CWS argues that Public Staff has not
made any adjustments to the actual costs incurred by the company other than attorney

The Commission shares the Public Staff's concern regarding the issue of legal
fees and believes that legal fees must be reasonable. However, the CoMmission does
not agree with the Public Staff that $250 is a reasonable hourly attorney rate. In
considering the time and date of the last rate case, the Commission finds that $300 an
hourfor legal services is a reasonable fee .

The second area of disagreement involves the Public Staff's use of a five-year
amortization period for rate case expenses versus the Company's recommendation of a
three-year period

Public Staff witness Henry recommends that rate case expenses should be
amortized over five years He testified that seven years have passed since the
Company filed a rate case in the Sub 155 proceeding. Prior to that, three years passed
between the Sub 128 and Sub 165 rate case filings. Witness Henry testified that based
on these recent rate case proceedings, CWS has on average filed for a rate increase
every five years. Therefore, he testified, a five year amortization period for rate case
costs would 'be more appropriate than the Company's three year amortization period

CWS witness Lubertozzi testified in rebuttal. He testified that, based on a review
of the Company's prior filings,the average period between the Company's rate case
filings is three years. V\htness Henry only used the last three cases ,

The Commission concludes that it should amortize the costs over three years. A
review of the Commission's official files indicates the following history of CWS rate
cases: Docket No. W-354, Sub 16 (1981); Docket No. W-354, Sub26 (1983); Docket
No, W-354, Sub 39 (1985); Docket No. W-354, Sub 69 (1988), Docket No. W-354, Sub
91 (1989), Docket No. W-354, Sub 111 (1992), Docket No. W7354, Sub 128 (1994)
Docket No. W-354, Sub 135 (1995) (withdrawn), Docket No. W-354, Sub 266 (2004)
The average interval is approximately three years between cases. Historically, the
Commission has used a three year amortization period. If the amortization period is too
long, the costs of the case are not recovered from the ratepayers that were taking
service during the test year and who imposed on the Company the increased costs
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Based on the foregoing, the Commission finds and concludes that the
appropriate level of general expenses for use in this proceeding is $3,038,065, of which
$1,730,751 is applicable to water operations, and $1,307,315 is applicable to sewer
operations

The Company and the Public Staff are in agreement on methodology and the
inflation factor, but disagree on the level of expenses to which the factor should be
applied. Specifically, the parties disagree on the expense amounts for purchased
water, maintenance and repairs, and outside services - other that should be used to
calculate an inflation adjustment. Based on the Commission's findings reached

elsewhere in this Order regarding purchased water, maintenance and repairs and
outside services - other, the Commission concludes that the appropriate inflation
adjustment is $83,302 for water operations and $92,255 for sewer operations

Both parties are in agreement on the methodology and expense categories to
use in calculating an annualization adjustment. The parties disagree on thelexpense
amounts for purchased water and maintenance and repairs that should be used to
calculate an annualization adjustment. The Company and Public Staff also disagree on
the water consumption factor to apply to the annualization expenses. Based on the
Commission's findings elsewhere in this Order regarding purchased water and
maintenance and repairs and the appropriate annualization and consumption
percentages, the Commission concludes that the appropriate annualization adjustment
is $204,159 for water operations and 3348,792 for seweroperations

. The difference between the parties over pensions and other benefits arises from
differences over salaries and wages. Based on resolution of those issues above, the
Commission determines that the appropriate level of pensions and other benefits is
$613,128 of which $382,591 is for water operations and $230,536 is for sewer
operations

requiring the request for a rate increase nor the ratepayers who will be taking service at
the time the rates are adjusted, but by a future generation of ratepayers. The rate case
amortization period should be accurately matched to be recovered from the ratepayers
that will be taking service while the rates are in effect.

Based on the foregoing, the Commission determines an appropriate level of total
rate case costs to be $213,678. Based on a three year amortization period, the annual
level of regulatory commission expense to include in this proceeding is $71,226.

Han ill | lllrliI .I1ill\I

PENSION AND OTHER BENEFITS

ANNUALIZATION ADJUSTMENT

SUMMARY CONCLUSION

INFLATION ADJUSTMENT
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As shown in the preceding tables, the Public Staff and the Company agree on
the levels of amortization of ITC, taxes other than income, property taxes, regulatory
fee, and gross receipts tax Therefore, the Commission finds and concludes that the
levels agreed to by the parties for these items are appropriate for use in this proceeding

Total depreciation and taxes

Depreciation net of PAA & CIAC
Amortization of ITC
Taxes other than income
Property taxes
Payroll taxes
Regulatory fee
Gross receipts tax
State income tax
Federal income tax

Total depreciation and taxes

Depreciation net of PAA 8 CIAC
Amortization of ITC
Taxes other than income
Property taxes
Payroll taxes
Regulatory fee
Gross receipts tax
State income tax
Federal income tax

The evidence supporting these findings is contained in the testimony of Public
Staff witnesses Henry, Lucks and Femald, and Company witnesses Lubenozzi, Weeks
and Daniel. The following tables summarize the amounts that the Company and the
Public Staff contend are the proper lewis of depreciation and taxes to be used in this
proceeding

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 84 - 88

SEWER OPERATIONS

WATER OPERATIONS

$ 1.020.359 $ 940.448 79 911)

s 1_592,378 $ 1,470,524 §_<121.8541

$

$

Company

Comoanv

323.521
32.855

150.729

379,387
(208)

282.733
59.659

273.688

733,357
(311)

95.614
139.148

57.613
69.986

$

$

Public Staff Difference

Public Staff Difference

323.521
18.728
85,914

378,243 $
(208)

282.733
42,310

194.100

731,150 $
(311)

95.614
116,438

57.613
70.152

(14,128)
(64,815)

(17,349)
(79,588)

(22,710)

(1,144)
O

(2,207)

0
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DEPRECIATION NETOF PAA 8 ITC

The difference between CWS and the Public Staff regarding depreciation net of
PAA and ITC results from the parties' disagreement over the levels of ClAC that should
be deducted from plant in service in determining depreciable plant. Based on the
conclusions concerning CIAC reached elsewhere in this Order the Commission
concludes that the amount of Public Staff is
reasonable and appropriate for use in this proceeding.

depreciation expense proposed by the

"

PAYROLL TAXES
1

The difference between the Company and the Public Staff regarding payroll
taxes results from the parties' disagreement over the appropriate level of salaries and
wages to include in this proceeding. Having previously determined the appropriate level
of salaries and wages for maintenance expenses and general expenses, the
Commission concludes that the appropriate level of payroll taxes is $209,134, of which
$139,148 is for water operations and $69,986 is for sewer operations.

STATE INCOME TAX

The Company and the Public Staff are recommending different levels of state
income tax due to differing levels of revenues and expenses recommended by each
party. Based upon conclusions reached elsewhere in this Order regarding the levels of
revenues and expenses, the Commission finds and conduces that the appropriate
levels of state income tax for use in this proceeding are $15,046 for water operations
and $0 for sewer operations.

FEDERAL INCOME TAX

The Company and the Public Staff are recommending different levels of federal
income tax due to differing levels of revenues and expenses recommended by each
party, Based upon conclusions reached elsewhere in this Order regarding the levels of
revenues and expenses, the Commission finds and concludes that the appropriate level
of federal income to for use in this proceeding is $67,666 for water operations and $0
for sewer operations.

SUMMARY CONCLUSION

I Based on the foregoing, the Commission finds and concludes that the
appropriate level of depreciation and taxes for use in this proceeding is $2,176,185 of
which $1,340,556 is applicable to water operations and $835,630 is applicable to sewer
operations.
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 89 - 91

The evidence supporting these findings is contained in the Joint Partial
Settlement Agreement filed by the parties on April 28, 2004.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 92

The following schedules sumrnarizethe gross revenue and rate of velum that the
Company should have a reasonable opportunity to achieve based upon the increase
approved in thisOrder. These schedules, illustrating the Company's gross revenue
requirements, incorporate the findings and conclusions found fair by the Commission in
this Order.

I
I
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SCHEDULE I

CAROLINA WATER SERVICE, INC. OF NORTH CAROLINA
DOCKET NO..W-354, SUB 266

STATEMENT OF OPERATING INCOME AVAILABLE FOR RETURN
COMBINED OPERATIONS

For the Twelve Months Ended December 31, 2003, Updated to June 30, 2004

Item
Present
Rates

Increase
Approved1

After
Approved
Increase

Operating revenues:
Service revenues
Miscellaneous revenues
Uncollectible accounts

$12,253,201
271 .553
(64407)

$2,174,614
8.209

(11 .4331

14,427,815
279,762
(75,840)

Total operating revenues 12.450347 2.171.390 14.631,737

O5.878.350
3.038.065
1.109.393

(519)
O

5.878.350
3.038.065
1.109.393

(519)

Operating revenue deductions
Maintenance expenses
General expenses
Depr. net of PAA 8= CIAC
Amortization of ITC
Taxes other than income
Property taxes
Payroll taxes
Regulatory fee
Gross receipts tax
State income tax
Federal income tax

Total aper. revenue deductions

153.227
209.134
14.952

606.254
16.046
67.686

11 .092.601

O
0

2.607
105.057
138.578
641 .659
887.901

153.227
209.134
17.559

711.311
154.624
709.345

11.980502

Net operating income for return $ 1.367.746 $1283,489 $ 2.651 .235

9 9 4,94 9
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SCHEDULE II

CAROLINA WATER SERVICE, INC. OF NORTH CAROLINA
DOCKET no. W-354, SUB 266

STATEMENT OF RATE BASE AND RATE OF RETURN
COMBINED OPERATIONS

For the Twelve Months Ended December 31, 2003, Updated to June 30, 2004

Item Amount

Plant in service
Accumulated depredation
Cash working capital
Contributions in aid of construction
Advances in aid of construction
Accumulated deferred income taxes
Customer deposits
Gain on sale and flow back of taxes
Plant acquisition adjustment
Water Service Corporation
Pro forma plant
Deferred charges
Excess capacity
Excess book value
Cost-free capital
Allocation of CWS office plant cost

$ 82,973,405
(13,898,212)

848.514
(33,953,071 )

(44,780)
(4,592,764)

(392,487)
(289,628)

(1 ,880,811>
256.584

3.597.452
708.721
(122,896)

(2,296,948)
(104,308)
(436,187)

Rate base $ ___ 30, 372.584

Rates of Return
Present
Approved

4.50%
8.73%

l
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SCHEDULE III

CAROLINA WATER SERVICE, INC. OF NORTH CAROLINA
DOCKET no. W-354, SUB 266

STATEMENT OF CAPITALIZATION AND RELATED COSTS
COMBINED OPERATIONS

For the Twelve Months Ended December 31, 2003, Updated to June 30, 2004

*

Item
Ratio
%

Original
Cost

Rate Base
Embedded

Cost 4

Net
Operating
Income

Present Rates:

Debt
Equity

57.63%
42.37%

$17,503,720
12,868,864

7.28%
.73%

$ 1,274,271
93.475

Total 100.00% .$30_I372,584_ 35 1.367.746

Approved Rates

Debt
Equity

57.63%
42.37%

$17.503.720
12.868864

7.28%
10.709

$ 1.274.271
1876.964

Total $30.372.584 2.651.235

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 93

The evidence supporting this finding of fact is found in the testimony of Public
Staff witness Fernald and Company witness Lubertozzi. Public Staff witness Fernald
testified that she was concerned about how the Company determines what connection
charges and plant modification fees to charge customers, since there have been
instances when the Company did not collect fees in accordance with its tariff sheet
Witness Fernald stated that she had requested a copy of any lists, references, or other
documents used by the Company, either at its Northbrook office or at the North Carolina
offices, to determine the amount of fees to charge, but she had not received a
response. Witness Fernald also testified that the list of connection charges and plant
modification fees filed by the Company with its application did not reflect the tariff sheet
or the actual fees being charged. Witness Fernald recommended that the Company
prepare and file with its rebuttal testimony a complete and accurate list of all connection
charges and plant modification fees for review by the Public Staff and Commission so
that an accurate tariff sheet could be issued in this case
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Company witness Lubertozzi testified that the Company currently has a list of
authorized connection charges and plant modification fees, that the list is currently
being revised and updated, and that the revised and updated list would be provided
when the review was completed

The connection dirges and plant modification fees currently approved by the
Commission are set forth in the tariff sheets attached as Appendix A to this Order. As
previously stated in this Order, no future deviations from the CoMpany's tariffed fees will
be tolerated. The Commission concludes that the Company should carefully review the
connection charges and plant modification fees set forth in' these tariff sheets for
accuracy and file any comments or proposed corrections within 30 days. If  no
comments or proposed corrections are filed within that period, the proposed list of
connection charges and plant modification fees will be deemed approved

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 94

The evidence supporting this finding of fact is found in the testimony of Public
Staff witness Fernald, and Company witness Weeks. Public Staff witness Fernald
recommended that the Company be responsible for installing all meters, and no longer
accept meters from developers. V\htness Femald also recommended that the Company
be authorized to charge a meter fee of $50 for 5/8 or 3/4 inch meters, and actual cost
for meters greater than 5/B or 3/4 inch for all metered water connections. Company
witness Weeks agreed with the Public Staff's recommendations

EVIDENCE AND CONCLUSIONS FOR FlNDlNG OF FACT no. 95

The evidence supporting this finding for unmetered systems is contained in the
testimony of Public Staff witness Lucas. The Company did not contest this finding

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 96 - 99

The evidence supporting these findings of fact is found in the testimony of Public
Staff witness Femald, and Company witnesses Weeks and Lubertozzi. The Public Staff
made the following accounting recommendations concerning the recording of ClAC on
the Company's books

(1)

(2)

(3)

(4)

That the Company begin recording management fees as CIAC, not
revenues
That the Company begin recording all monies received for main
extensions or to offset plant costs as CIAC
That the Company begin recording all reservation of capacity fees as
CIAC on CWS's books
That the Company make entries on its books to reflect the amount of
CIAC found reasonable by the CoMmission in this case
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any witness Weeks agreed that the management fees and payments for
ons should be included in CIAC. Therefore, the Commission concludes
ipany should begin recording management fees'arld payments for main

to offset plant costs as CIAC on its books. Company witness Weeks
h the Public Staff's position that reservation of capacity fees should be
lAC on the Company's books. Elsewhere in this Order the Commission

it reservation of capacity fees are ClAC and should be treated as such in
therefore, the Commission concludes that the Company should begin
ervation of capacity fees as CIAC on CWS's books

That the Company begin making an entry at year-end to true up
amortization of CIAC to reflect the actual amount of CIAC collected during
the year

That the Company establish separate subaccounts for each form of CIAC
such as connection charges, plant modification ,fees, meter fees
management fees, reservation of capacity fees, contributed property, etc

by witness Lubertozzi .testified that the Company would reflect the
wade to CIAC in this case on its books and records. Therefore, the
includes that the Company should make entries on its books to reflect
i CIAC found reasonable in this case. As to establishing separate
Ir each type of CIAC, witness Lubertozzi testified that the "Company is
lying the possibility of adding the additional accounts recommended by
priding mechanism to ensure accuracy." As noted under the discussion
Company receives several types of CIAC, including meter fees
es. and connection fees. The Commission believes that it.would be
Le Company and the Commission and Public Staff if there were separate
r each type of CIAC received by the Company. `fTlerefore, the
includes that the Company should complete its evaluation of how
counts could be established and a recording mechanism to ensure
be erected, and file a report on its findings and recommendations with
within 90 days of the effective date of this Order

~~E

Company witness Lubertozzi opposed the Public Staff's recommendation
made on the Company's books to true UP the amortization of cIAo at
as Lubertozzi testified that the proposed recommendation will have no
preciation expense or amortization of CIAC on the utility's books and
y increase to amortization to CIAC would be offset by a corresponding
lciation expense. Witness Lubertozzi also pointed out that the Public
commendation to true-up utility plant in service at the end of the year
in Staff's recommendation would result in a mismatch of amortization
expense.. Based on witness Lubertozzi's testimony, it appears that
hg on its books an estimated amount for amortization of CIAC, the
estimating the amount of depreciation expense that it records. Both
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 102

The evidence supporting this finding of fact is found in the testimony of Public
Staff witness Henry and Company witness Lubertozzi. Public Staff witness Henry
testified that the Company does not take into account the plant modification fees
received as an offset to plant costs in its AFUDC calculation. Witness Henry
recommended that CWS evaluate how to appropriately account for the receipt of plant
modification fees in its AFUDC calculation and file a revised policy.

*4

Company witness Lubertozzi testified that the Company does not believe that an
offset to the construction work in process used to accrue ,AFUDC is appropriate.
Wrtness Lubertozzi stated that the plant modification fees represent less than 10% of
the total capital expenditures for the Utilities, Inc. subsidiaries operating in North
Carofina. Witness Lubertozzi also testified that reducing the basis used to calculate
AFUDC by plant modification fees assumes that the cost rate of these funds is zero,
and does not evaluate the opportunity costs that have been lost. In addition, witness
Lubertozzi contended that a cost rate of zero or a reduction of CWlP would result in the
Company paying customers interest on their plant modification fees as a reduction to
rate base over the lives of the assets placed in service. Finally, witness Lubertozzi
stated that the Company's current practice has been previously reviewed and approved
by the Commission and Public Staff

As previously discussed by the Commission, plant modification fees are collected
by the Company to cover the cost of expanding and improving backbone facilities
When the Company constructs these backbone facilities, it calculates AFUDC to
recognize the cost of the funds spent by the Company during construction of the plant
However, the Company fails to recognize the fact that, at the same time, it is receiving
or has received plant modMcation fees to cover these costs, so a portion of the
construction costs are funded through ClAC by plant modification fees, rather than by
the Company. Based on the foregoing, the Commission concludes that the receipt of
plant modification fees should be recognized in the calculation of AFUDC. Therefore
the Commission concludes that the Company should evaluate how to appropriately take
into account the receipt of plant modification fees and file its revised AFUDC policy
within 90 days of the effective date of this Order

As to the Company's implication that the impact of plant modification fees on
CIAC is immaterial, the Company's calculation has two flaws. First, the CoMpany
included all Utilities, Inc.'s North Carolina subsidiaries in its calculation, not just CWS
so it does not accurately reflect the impact of the plant modification fees on the
calculation of AFUDC for CWS. Second, the Company divided the plant modification
fees by total capital expenditures. The plant modification fees are to cover the cost of
constructing backbone facilities, and it would be more appropriate to divide the plant
modification fees by the annual cost of constructing new bad<bone facilities, not total
capital expenditures, including replacements, vehicles, and all other plant additions
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One of the reasons witness Lubertozi gave for not changing the AFUDC policy
was that the current policy had been previously reviewed and approved by the
Commission. However, witness Lubertozi was unable to point to an order where the
Commission approved the policy. Witness LubertoZzj did point to the recent rate case
order for Transylvania Utiiities, Inc. (TUI) in Docket No. W-1012, Sub 5 in support of his
statement that the policy had been approved. The Company's AFUDC policy was not
approved in that case. in fact, the stipulation in that case, which was filed on July 2,
2004, stated that "TUl agrees to evaluate how to appropriately take into account the tap
fees received as an offset to plant costs in its AFUDC calculation. TUl shall file its
revised AFUDC policy with the Commission within 60 days of the date that an order is
issued in this case." Even if the policy has been previously approved by the
Commission, that does not prevent the Commission from now recommending that the
policy be changed on a go forward basis.

1
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|Finally, the Commission disagrees with the Company's contention that a zero
cost rate or reduction in CWlP would result in the Company paying the customers
interest on plant modification fees. The result of recognizing the receipt of plant
modification fees is not to pay customers interest on the fees, but rather to prevent the
Company from receiving in rate base interest on funds that were paid for by CIAC and
not by the Company

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 103 - 104

The evidence supporting these findings of fact is contained in the testimony of
Public Staff witnesses Lucan and Fernald and Company witness Lubertozzi. The
Company has transactions with an affiliated Company, Bio-Tech, including transporting
and disposing of sludge. Public Staff witness Femald testified that in Docket No
W-1012, Sub 5, Utilities, Inc. agreed in the stipulation 'with the Public Staff that it would
reduce the affiliated transactions between Bio-Tech and its North Carolina regulated
subsidiaries, which would induce CWS, to writing, and file the contracts with the
Commission within 90 days of the effective date of the order in that case, but that
Utilities, Inc. had failed to do so. Witness Fernald recommended that the Company
immediately Tile the affiliated contracts with Bio-Tech, as required in Docket No
W-1012. Sub 5

Company witness Lubertozzi testified that the Company had reviewed its files but
could not locate a copy of the BiO-Tech contract Witness Lubertozzi stated that the
Company was hesitant to draft a new contract until the original contract had been
located, but if the original contract could not be located by the culmination of this rate
case, the Company would draft, execute, and file a new contract with the Commission
within 30 days of the final order in this case

The Commission concludes that the Company should file the affiliated contract
with Bio-Tech within 30 days of the effective .date of this Order. The Commission further
concludes that Utilities; Inc. should also file contracts covering the affiliated transactions
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between Bio-Tech and the North Carolina regulated companies other than CWS, as
initially required in Docket No. W-1012, Sub 5, within 30 days of the effective date of
this Order. The contract for each regulated company should be filed under the
applicable docket number for that company.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT nos. 105 -

The evidence supporting these findings of fact is found in the testimony of Public
Staff witness Fernald and Company witness Lubertozzi. Public Staff witness Fernald
testified that the Company is not filing contracts with developers within 30 days as
required by the Commission and that the Company is also serving customers in
contiguous extensions without first posting a bond. Witness Fernald recommended that
the Company f ile any contracts with developers not previously f iled with the
Commission within 90 days of the date of the order in this case. Witness Femald.also
recommended that the Company evaluateits current practices and prepare a procedure
that ensures that the Company complies with the rules and regulations of the
Commission, in particular the filing of contiguous extensions and posting of bonds
before serving customers. Witness Femald recommended that the Company .tile its
procedure with the Commission within 60 days of the date of the order in this case.
Finally, witness Fernald stated that the Public Staff was willing to assist the Company
with any questions on how to complete the forms or other matters, but ultimately, it is
the Company's responsibility to comply with Commission rules and regulations.
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Company witness Weeks testified that the Company did not intentionally neglect
to file the contracts referenced in Public Staff witness Femafd's testimony. Witness
Weeks requested that the Commission approve the contracts for Windward Cove, Mt.
Carmel - Harmony, Hem by - Tyson Construction, Mt. Carmel - Huber Construction,
Lamplighter Village South - Marshall, Bent Tree (sewer operations), and Mountainside
at Wolf Laurel as part of this proceeding. Company witness Lubertozzi testified that,
while the Company believes that it is current on all developer contracts, it is reviewing
all files to determine if there are any other outstanding contracts. Witness Lubertozzi
further testified that no other company is required to file contracts within 30 days of
execution and, that the current Commission rules prevent service to customers before
the contracts are addressed by the Commission. Witness Lubertozzi also testified that
the Company had recently put procedures in place to ensure that all contracts are filed
on a timely basis. Under these procedures, all executed contracts in North Carolina
have a routing sheet to ensure that the employee responsible for filing the contract
receives a copy. The Company also circulates a memo every two weeks advising all
responsible departments of the status of the filing, what documents have been received
from the developer, and what documents have been filed with the Commission
According to witness Lubertozzi, these follow up memos allow operations personnel to
review all open dockets at the Commission pertaining to extensions, and any
discrepancies are reported to the regulatory department and immediately corrected
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The Commission's orders in Docket No. W-354, Subs 111 and 118,which were
issued in 1992 and 1994, respectively, required that the Company file contracts or
agreements with developers within 30 days of the signing of the agreements. As noted
by Public Staff witness Femald and acknowledged by the Company, the Company has
not complied with this filing requirement. On the contrary, it has failed to file certain
contracts for approval, and for certain contracts that it has fled, the Company has failed
to file them within the required 30. days. The Company has requested that the
Commission approve the contracts that it had failed to file with the Commission as part
of this proceeding, noting that the contracts had been provided to the Public Staff
through discovery. However, these contracts have not been officially filed with the Chief
Clerk of the Commission, and not all of these contracts have been tiled as exhibits in
this case. Therefore, the Commission concludes that the Company should be required
to file any contracts with developers not previously filed with the Commission within 90
days of the effective date of this Order, including but not limited to the contracts for
Southwoods/ Brandywine, Windward Cove, mi. Carmel - Hem by, Mt. Carmel - Huber
Construction, Lamplighter Village South - Marshall, and Bent Tree (sewer operations).

The next question is whether the Commission should continue to require the
CoMpany to file all contracts with developers within 30 days. The Commission
acknowledges that no other water and sewer utility has a similar requirement, however,
this requirement was established due to circumstances specific lo this Company, and
the concerns and issues that caused the requirement to be initially established still exist.
Contracts relating to new service areas and contiguous extensions of existing service
areas are now required to be tiled by all water and sewer companies as part of the
contiguous extension notification or franchise application. However, the requirement at
issue here only requires the filing of the contract, not an entire application or notification
within 30 days. Also, as a separate matter, under the Commission's current rules and
regulations, a contiguous e><tension notification should be filed, and a bond posted,
before the Company begins sewing customers in the contiguous extension.
Additionally, - before the Company serves customers in a new service area, the
Company should have applied for and received approval from the Commission for a
certificate of public convenience and necessity in the new service area.

CWS is still not complying with the Commission's rules and regulations. The
evidence presented during the hearing on this matter reveals that CWS is currently
serving customers in contiguous extensions without having first posted a bond, and is
sewing customers in a new service area without first receiving a certificate of public
convenience and necessity. Specifically, the Company began sewing customers in the
contiguous extensions in Reedy Creek Run in February 2003, Brookdale in July 2004,
and Julian Meadows in May 2004. The Company also began serving customers, and
charging rates, in the L.arkhaven subdivision in February 2004. The Company has an
application for a certificate of public convenience and necessity for Larkhaven pending
before the Commission, but the Company failed to file a complete application, and, as a
result, the Public Staff and Commission have been unable to process this filing.

68

r

e

r



a

In defense of the foregoing evidence, witness Lubertozzi testified that the
Company has put into place procedures to ensure accuracy and completeness of filings
before the Commission. The Commission concludes that these procedures are not
working, since the Company still has not filed all the outstanding exhibits and
information for the pending cases where it is sewing customers. Upon review of the
Commission's files and records the Company has still not filed plan approval letters
from the Department of Environment and Natural Resources (DENR), or other
outstanding exhibits for the Larkhaven franchise, even though it is serving customers in
that system. "

Based upon the foregoing, the Commission is of the opinion that the requirement
to 'file contracts within 30 days of signing should not be lifted until the Company has
clearly shown that it has implemented procedures to ensure that it is complying with the
rules concerning contiguous extensions and franchises, that those procedures are
working, and that the Company is in compliance with Commission rules and regulations.
Therefore, the Commission concludes that the Company should evaluate its current
practices and prepare a new procedure that ensures that the Company will comply with
the rules and regulations of the Commission, in particular the rules concerning
contiguous extensions and franchises. The Company should file its procedure with the
Commission within 60 days of the effective date of this Order. Finally, the Commission
concludes that the Company should continue to file contracts or agreements with
developers in both existing and new service areas within 30 days from signing. These
contracts or agreements should be filed with the Chief Clerk of the Commission. If any
agreements are reached with developers regarding the provision of service but are not
written or signed prior to being acted on, the Company should file with the Commission
a detailed written description of the terms of the agreement within 30 days of entering
into the agreement. The Commission will consider granting relief from this requirement
upon approval of the procedures the Company has been required to file as described
above.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT no. 108

The evidence supporting this finding of fact is found in the testimony of Public
Staff witness Fernald and Company witnesses Lubertozzi and Weeks.. Public Staff
witness Femald recommended that the Commission consider whether the Company's
persistent failure to meet its legal obligations warrants penalties. The Commission's
orders in Docket No. W-354, Subs 111 and 118, which were issued in 1992 and 1994,
respectively, required that the Company file contracts or agreements with developers
within 30. days of the signing of the agreements. The Public Staff has confirmed that
CWS has not complied with this filing requirement, and has failed to file certain
contracts for approval, and for the contracts that it has filed, the Company has failed to
file them within the required 30 days.
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Svstem Date of Agreement/Letter

Southwoods/Brandywine
Windward Cove
mt. Carmel - Harmony
Hem by - Tyson Construction
Mt. Carmel - Huber Construction
Lamplighter South - Marshall
Bent Tree Sewer Operations'
Mountainside at Wolf Laurel

11/09/93
11/18/93
12/08/93
02/29/96
07/12/96
03/29/00
05/22/02
06/1 O/O3

*

The Public Staff has confirmed that CWS has not filed the above identified
contracts which it has entered into with developers within the 30 days as required by the
Commission. The Public Staff has Beamed that CWS is also serving customers in
contiguous emersions without first posting a bond. Specifically, the Company began
serving customers in the contiguous extensions in Reedy Creek Run in February 2003,
Brookdale in July 2004, and Julian Meadows in May 2004. CWS also began serving
customers, and charging rates, in the Larkhaven subdivision in February 2004.

l

According to the Public Staff, CWS has a history of noncompliance over many
years, much of which remains uncorrected despite the Commission's instruction and
reamings. The Public Staff argues that there are a significant ribber of detailed
examples of the CWS's failure to comply with North Carolina law and the Commission's
rules and regulations. The Public Staff believes this conduct should not be ignored.

CWS claims its omission to file the agreements was not intentional. CWS argues
that there is compliance with the Commission's rules and regulations. CWS points .out
that no other company is required to file contracts within 30 days of exertion and that
current Commission rules prevent service to customers before the contracts are
addressed by the Commission. CWS hasrecently put procedures in place to ensure
that all contracts are filed on a timely basis. Under these procedures, all executed
contracts in North Carolina have a routing sheet to ensure that the employee
responsible for filing the contract receives a copy. CWS argues that its inaction does
not rise to the level where the Commission should impose a fine or penalty. Moreover,
CWS suggests that the imposition of a fine does not recognize the procedures that the
Company has put in place to ensure that all contracts are filed with the Commission on
a timely basis.

Based on the foregoing, the Commission agrees with CWS. The Commission
does not take lightly CWS's failure to file 'its agreements and notices serving contiguous
areas. However; the Commission views CWS's omission to comply with North Carolina
law and the Commission's rules and regulations as unintentional. Without the necessary
intent to defy the law and Commission's rules and regulations, the Commission is
hesitant to levy any fine upon CWS. .
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IT IS, THEREFORE, ORDERED as follows:

1. That the Company is hereby granted an increase in its water service
revenues of $1263,253 and sewer service revenues of $911 .361 .

2. That the Schedule of Rates, attached hereto as Appendix A, is approved
for water and sewer utility service rendered by CWS on and after the date of this Order.
This schedule is deemed filed with the Commission pursuant toG.S. 62-138.

3. That the Company should carefully review the connection' Charges and
plant modification fees set forth in Appendix A and file any 'comments or proposed
corrections within 30 days.

4. That a copy of the Notice to Customers, attached hereto as Appendix B,
shall be mailed or hand delivered to all customers along with the next billing.

5. That the Company shall charge the authorized uniform connection charge
and plant modification fee in all of its service areas, whether existing or new, unless it
receives prior Commission approval to deviate from the uniform fees,

6. That the Company shall file any contracts with developers not previously
filed with the Commission within 90 days of the effective date of this Order.

7. That the Company shall continue to file QQ contracts or agreements with
developers in both existing and new service areas within 30 days from signing. These
contracts or agreements shall be filed with the Chief Clerk of the Commission. If any
agreements are reached with developers regarding the provision of service but are not
written or signed prior to being acted on, the Company shall file with the Commission a
detailed written description of the terms of the agreement within 30 days of entering into
the agreement.

8. That the Company shall evaluate its current practices and prepare a new
procedure that ensures that the Company will comply with the rules and regulations of
the Commission, in particular the rules concerning contiguous eXtensions and
franchises. The Company shall file its procedure with the Commission within 60 days of
the effective date of this Order.

9. That the Company shall immediately cease collecting gross-up as
required by the Commission's order issued on August 27, 1996, in Docket No. M-100
Sub 113

10. That the Company shall immediately begin charging its authorized
connection fees in Bradford Park
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11. That the Company shall, within 60 days of the effective date of this Order,
file a plan to refund the gross-up collected in the Cambridge, Windsor Chase water
system, Southwoods sewer system, Lamplighter Village South, WinghUrst and Bradford
Park to the current property owners with lo% interest compounded annually.

12. That the Company shall file a . plan to refund the overcollection of
management fees in the Turtle Rock and Strathmoor systems to the current property
owners, with 10% interest compounded annually, within 60 days of the effective date of
this Order.

13. That the Company shall immediately begin recording management fees,
payments for main extensions or to offset plant costs, and reservation of capacity fees
as CIAC on its books.

14. That the Company shall make entries on its books to reflect the amount of
CIAC found reasonable in this case.

15. That the Company shall complete its evaluation of how separate
subaccounts for each type of CIAC could be established, and a recording mechanism to
ensure accuracy, and file a report on its findings and recommendations with the
Commission within 90 days of the effective date of this Order.

16. That the Company shall make an entry on its books at yearend to reflect
the actual amount of depreciation expense and amortization of CIAC for the year. The
Company shall file with the Commission within 90 days of this Order a report detailing
the changes the Company will make to its calculation of depreciation expense and
amortization of CIAC.

17. That the Company shall immediately begin recording revenues from
antenna space rentals in Account 472 - Rents from Water Property

18. That the Company shall evaluate how to recognize the receipt of plant
modification fees in its AFUDC calculation and file its revised policy within 90 days of
the effective date of this Order.

19. That the Company shall f ile the contract covering the af f iliated
transactions between Bio-Tech and CWS, including sludge hauling and other services,
within 30 days of the effective date of this Order. -

20. That Utilities, Inc. shall also f ile contracts covering the aff iliated
transactions between Bio-Tech and the North Carolina regulated companies other than
CWS, as initially required in Docket No. W-1012, Sub 5, within 30 days of the effective
date of this Crder. The contract for each regulated company shall be filed under the
applicable docket number for that company
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21. That the Company shall be responsible for installing all meters, and
should no longer accept meters from developers.. When meters are installed, the
Company is authorized to charge a meter fee of $50 for 5/8 or 3/4 inch meters, and
actual cost for meters greater than 5/8 or 3/4 inch, for all metered water connections.

22.
follows:

The metering of unmetered water systems .shall be accomplished as

CWS shall solicit preliminary estimates from contractors, to be used as a
basis for determining the approximate cost of installing meters;

4

This information shall be provided to each homeowners association in the
unmetered areas within 90 days of the effective date of this Order,

If the homeowners association requests that meters be installed, CWS
shall solicit bids within 60 days of the response from the homeowners
association;

The homeowners association shall be allowed to review the final bid
amount; A

from the homeowners association and request approval from
Commission for an assessment to recover the cost: and

If the homeowners association approves the project based on the final bid
amount CWS shall award the contract within 30 days of final approval

the

23. That CWS shall file with the Commission a status report regarding their
progress on metering systems every six months after the effective date of this Order

ISSUED BY ORDER OF THE COMMISSION

This the 15 day of April I 2005

NORTH CAROLINA UTILITIES COMMISSION

¢bI<nL M.I'T\ouJ~<uI'

d.

c.

b.

a.

Gail L. Mount, Deputy Clerk
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APPENDIXA
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SCHEDULE OF RATES

CAROLINA WATER SERVICE, INC. OF NORTH CAROLINA

for providing water and sewer utility service in

ALL ITS SERVICE AREAS IN NORTH CAROLINA

WATER RATES AND CHARGES

METERED SERVICE

BASE FACILITIES CHARGES

Residential Single Family Residence $ 11.90

Where Service is Provided Through a
Master Meter and Each Dwelling Unit
is Billed Individually $ 11.90

Where Service is Provided Through a
Master Meter~and a Single Bill is
Rendered for the Master Meter
(As in a Condominium Complex) $ 10.90

Commercial and Other (Based on
Meter Size): 5/8" x 3/4" meter

meter
1-1 /2" meter
2" meter
3 meter
4" meter
6" meter

$ 11.90
$ 29.75
$ 59.50
$ 95.20
$178.50
$297.50
$595.00

USAGE CHARGE

Treated Water/1 ,too gallonsA.

B.

D.

c .

A.

B.

Untreated Water/1 ,000 gallons
(Brandywine Bay Irrigation Water)
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FLAT RATE SERVICE

$ 25.60Single Family Residential

Commercial per single family equivalent (SFE)

AVAILABILITY RATES (semi annual

$ 25.60

Applicable only to property owners in Carolina Forest
and Woodruff Subdivision in Montgomery County

METER TESTING FEE

S 14.40

$ 20.00

NEWWATER CUSTOMER CHARGE $ 27.00

RECONNECTION CHARGES

If water service is cut off by utility for good cause
if water service is disconnected at customer's request

$ 27.00
$ 27.00

MANAGEMENT FEE(in the following subdivisions only)

Cambridge
Southwoods/Brandywine at Mint Hill

indoor Chase
wolf Laurel

$250.00
$300.00
$ 63.00
$150.00

OVERSIZING FEE(in the following subdivision only)

Winghurst

METER FEE

$400.00

A.

B.

For 5/8 or 3/4 inch meters
For meters greater than 5/8 or 3/4 inch

$ 5o.00
Actual Cost
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UNIFORM CONNECTION FEES

The following uniform connection fees apply unless specified differently by contract
approved by and on file with the North Carolina Utilities Commission

Connection Charge (CC), per SFE
Plant Modification Fee (PMF), per SFE

$100.00
$400.00

The systems where connection fees other than the uniform fees have been approved by
the North Carolina Utilities Commission are as follows

Subdivision

$ 925;00

$ 825.00

$ 382.00

$ 150.00

$ 500.00

$400.00

$ 75.00

Abington

Abington, Phase 14

Bent Creek

Blue Mountain at Wolf Laurel

Britley

Buffalo Creek, Phase I, ll. Ill IV

Cambridge

Carolina Forest

Chapel Hills

Corolla Light

Eagle Crossing

Emerald Pointe/Rock Island

Forest BrooklOle Lamp Place

Harbour

Hestron Park

Hound Ears

Kings GrantNVillow Run

Lammond Acres

Monteray Shores

$ 300400

$ 500.00

lL.IL..'1 IIII II1llllIII1 l l l l l I l l I I I
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Subdivision CC PMF

Ilfvr 93 cy

*I

Monteray Shores (Degabrielle 'Bldrs.)

Monterray fl* `*®'t"P ld; I.)0,1)

Quail Ridge .

Queens Harbour/Yachtsman

Riverpointe

RiVerpointe (Simonini Bldrs.)

Riverwood, Phase GE (Johnston County)

Saddlewood/Oak Hollow (Summey Bldrs.)

Sherwood Forest

Ski Country

Southwoods/Brandywine at Mint Hill

Stonehedge (Bradford Park)

Victoria Park

White Oak Plantation

Vwdlife Bay

Williams Crossing

Vlhllowbrook

Winston Plantation

Vlhnston Pointe, Phase IA

Wolf Laurel

Woodruff

Woodside Falls

$ 0.00
s 0.00
$ 750.00
$ 0.00
$ 300.00
$ 0.00
$ 825.00
$ 0.00
$ 950.00
$ 100.00
$ 0.00
$ 441.00
$ 344.00
$ 0.00
$ 870.00
$ .0.00

$ 0.00
$11100.00
$ 500.00
$ 925.00
$ 0.00
$ 500.00

Se 0.00

$ 0.00

$ 0.00

$ 0.00

$ o .o0

$ 0.oo

$ 0.00

$ 0.00

$ 0.00

$ 0.00
$ 0 .00

$ 0.00

$ 0 .oo

$ 0.00

s 0.00

$ 0.00

$ 0.00

$ 0 .00

$ 0.00

$ 0.00

$ 0.00

$ 0.00

I

I

1
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Subdivision CC PMF

I f 614 'E 9

*I

Monteray Shores (Degabriefle Blurs.)

Monterray fl* ~+i>'i==P If 1jq11

Quail Ridge .

Queens Harbour/Yachtsman

Riverpointe

Riverpointe (Simonini Bldrs.)

Riverwood, Phase BE (Johnston County)

Saddlewood/Oak Hollow (Summey Bldrs.)

Sherwood Forest

Ski Country

Southwoods/Brandywine at Mint Hill

Stonehedge (Bradford Park)

Victoria Park

White Oak Plantation

vlmdnfe Bay

Williams Crossing

Wllowbrook

Winston Plantation

Winston Pointe, Phase IA

.Wolf Laurel

Woodruff

Woodside Falls

$ 0.00

$ 0.00

$ 750.00

$ 0.00

$ 300.00

$ 0.00

$ 825.00

$ 0.00

$ 950.00

$ 100.00

$ 0.00

$ 441.00

$ 344.00

s 0.00

$ 870.00

$ 0.00

$ 0.00

$11100.00

$ 500.00

$ 925.00

$ 0.00

$ 500.00

4

$ 0.00

$ 0.00

$ 0.00

$ 0.00

$ 0.o0

$ 0.oo

$ 0.00

$ 0.00

$ 0.00

°$ 0.00
$ 0 .00

$ 0.00

$ 0.oo

$ 0 . 0 0

$ 0.00

$ 0.00

$ 0.00

$ 0.00

$ 0.00

$ 0.00

$ 0.00

$ 0.00

i

l nu l1lh...l.L
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MISCELLANEOUS UTILITY MATTERS

BILLS DUE: On billing date

BILLS PAST DUE: 21 days after billing date

BILLING FREQUENCY: Bills shall be rendered monthly in all
service areas, except for 'Mt. Carmel
which will be billed bi-monthly, and the
availability charges in Carolina Forest
and Woodruff Subdivisions which will be
billed semi-annually.

FINANCE CHARGE FOR LATE PAYMENT; 1% per month will be applied to the
unpaid balance of all bills still past due
25 days after billing date.

CHARGES FOR PROCESSING NSF CHECKS; $15.00

NOTES:

1/ If a customer requests a test of a water meter more frequently than once in a
24-month period, the Company will collect a $20 service charge to defray the
cost of the test. If the meter is found to-register in excess of the prescribed
accuracy limits, the meter test charge will be waived. If the meter is found to
register accurately or below such prescribed accuracy limits, the charge shall be
retained by the Company. Regardless of the test results, customers may request
a meter test once in a 24.-month period without charge.

Customers who request to be reconnected within nine months of disconnection
at the same address shall be charged the base facility charge for the service
period they were disconnected.

3/ These fees are only applicable one time, when the unit is initially connected to
the system. .

Dwelling unit shall exclude any unit whid'l has not been sold, rented, or otherwise
conveyed by the developer or contractor building the unit.

I

4 .

21

r

0
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9

9

r

in Docket No.W-354, Sub 266, on this the 15
Issued in Accordance with Authority Granted Hg the North Carolina Utilities Commission

day of April, 2005.

1/

Q/

3

The utility shall itemize the estimated cost of disconnecting and reconnecting
service and shall furnish this estimate to customer with cut-off notice. This
charge will be waived if customer also receives water service from Carolina
Water Service within the same service area.

These charges shall be waivedjf sewer customer is also a water customer within
the same service area. .

The utility shall charge for sewage treatment service provided .by the other entity;
the rate charged by the other entity will be billed to CWS' affected customers on
a pro rata basis, without markup.

r

'1 L.-
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APPENDIX B
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STATE OF NORTH CAROLINA
UTILITIES COMMISSION

RALEIGH

NOTICETO CUSTOMERS
DOCKET no. W-354. SUB 266

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

Notice is given that the North Carolina Utilities Commission has granted Carolina
Water Service, Inc. of North Carolina (Applicant), an increase in its water and sewer
rates in all of its service areas in North Carolina. The rates approved by the
Commission are as follows and are effective for service rendered on and after the date
of this Notice

WATER RATES AND CHARGES

METERED SERVICE

BASE FACILITIES CHARGES

Residential Single Family Residence $ 11.90

Where Service is Provided Through a
Master Meter and Each Dwelling Unit
is Billed Individually $ 11.90

Where Service is Provided Through a
Master Meter and a Single Bill is
Rendered for the Master Meter
(As in a Condominium Complex) $ 10.90

Commercial and Other (Based on
Meter Size): 5I8" x 3/4" meter

A.

D.

c.

B.

1" meter
1-1 /2" meter
2" meter
3" meter
4" meter
6" meter

$ 11.90
$ 29.75
$ 59.50
$ 95.20
$178.50
$297.50
$595.00
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USAGE CHARGE

Treated Water/1 ,000 gallons

Untreated Water/1 ,too gallons
(Brandywine Bay Irrigation Water)

FLAT RATE SERVICE

Single Family Residential

Commercial per single family equivalent (SFE)

$ 25.60

$ 25.60

AVAILABILITY RATES (semi annual)

Applicable only to property owners in Carolina Forest
and Woodruff Subdivision in Montgomery County $ 14.40

METER TESTING FEE $ 20.00

NEW WATER CUSTOMER CHARGE $ 27.00

RECONNECTION CHARGES

If water service is cut off by utility for good cause
lf.water service is disconnected at customer's request

$ 27.00
$ 27.00

SEWER RATES ANDCHARGES

METERED SERVICE: Commercial and Other
A. Base Facility Charge (Based on Meter Size)

5/8" x 3/4" meter
1" meter
1-1/2" meter
2" meter
3" meter
4" meter
6" meter

$ 11.70
$ 29.25
$ 58.50
$ 93.60
$ 175.50
$ 292.50
$ 585.00

Usage Charge/1 ,000 gallons
(based on metered water usage)

c.

B.

A.

B.

B.

A.

Minimum Monthly Charge $ 35.50



APPENDIX B
PAGE 3 OF 3

Sewer customers who do not receive water
service from the Company/SFE . $ 35.50

FLAT RATE SERVICE: Per Dwelling Ung 5/ $ 35.50

COLLECTION SERVICE ONLY§": (When sewage is cQIIected by utility and
transferred to another entity for treatment)

Single Family Residence

Commercial/SFE

$ 12.75`

S 12.75

MT CARMEL SUBDIVISION SERVICE AREA (based on metered water usage)

Monthly Base Facility Charge
Usage Charge, per 1,oo0 gallons

$
$

4.69
4.08

REGALWOOD AND WHITE OAK ESTATES SUBDIVISION SERVICE AREA

Monthly FIat Rate Sewer Service

Residential Service
White Oak High School
Child Castle Daycare
Pantry

$ 35.50
$1 _118.00
$ 143.00
$ 78.00

NEW SEWER CUSTOMER CHARGE $ 22.00

RECONNECTION CHARGE

If sewer service is cut off by utility for good cause Actual Cost

ISSUED BY ORDER OF THE COMMISSION

This the 15'" day of April: 2005

NORTH CAROLINA UTILITIES COMMISSION

J = I < n L  M - T I \ o u m 3 r
»

9
v

A.

B.

D.

Gail L Mount, Deputy Clerk
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combined Raciiurn

inning

reveal that the combined Radium 226/228

residents of the Charleswood Subdivision, locatedin Richland County, South Carolina.

Proper operation and maintenance of the public water system (PWS) that supplies water to the

South

Utilities Services of South Carolina, Inc. (Respondent) owns and in responsible for the

annual

'rm STATE OF SOU'rH-CAROLINA BEFORE THE DEPARTMENT
OF HEALTH AND ENVIRONMENTAL CONTROL

Carolina Department of Health

IN RE: UTILITIES SERVICES OF SOUTH CARLQLINA, INC.
CHARLE5WOODSUBDIVISION

SYSTEM NIUMBER 4850008
RICHLAND COUNTY

averages

226/2.28 luring

(R-AA) that

the

CONSENT ORDER
06-098_Dw

compliance periods

seeded

sample

and

4

the

Environmental Control (Deparfinuent) records

results for the

maximum contaminant level

Respondent's
I

PWS

MCL)

produced

3"

for

2004 lune 2005 and October 2004 September 2005.

IN THE INTEREST OF RES OL . G THIS MATTER without delay and expense of

litigation, the Respondent ogees to the entry of this Consent Order, but neither agrees nor

disagrees with the FindingS of Fact and Conclusions of Law, and therefore, agrees that this Order

shall be deemed an admission of fact'and law only as necessary for enforcement of this Order by

the Department or subsequent actions relating to do Respondent by the Department.

FINDINGS OF FACT

Utilities Services of South Carolina, Inc. (Respondent) owns and is responsible for the1.

proper operation and maintenance of the public water system (PWS) that supplies water
r

ex



to the residents of the Charleswood Subdivision, located in Richlanrld County, South

Carolina

2. The Respondent's PWS consist of seven (7) wells, storage facilities, and a water

3_

distribution system that serves one hundred ninety nine (199) service conznecdonS.

The Responndent's PWS is required to be monitomlod on a quarterly basis for combined

Radium 226/228. The MCL for combined Radium 2.26/228 iS five (5) picocuzies/Liter

(pCt/L). Compliance for the MCL for combined Radium 226/228 is Based upon theRAA

result for four (4) consecutive monitoring periods. The referenced PWS experienced

violations when the RAA results for combined Radium 226/228 for Well G40719

exceeded the MCL for the compliance periods of April 2004 - March 2605, July 2004 -

.Tune 2005, and October 2004 - September 2005 as in&cated below:

.Monitoring Period
Apdl -Tune 20054
Judy- SepteMber 2004
October - Deeember 2004
January - March. 2005
April-:Tune2005 '
July - September 2005

Results
7.0 pc.i/I,
6.2 poi/L
6.9 poi/L
6.9 poi/L
2.4 pct/L
8.9 pct/L

RAA

7 pct/L
6 poi/L
6 pct/L

4. On March 21., 2005, the Department issued a Notice of Violation (NOV) to the

Respondent for the PWS exceeding the MCL-RAA for comlifned Radium 226/228 during

the April 2004 March 2005 compliance period indicated above. The NOV informed

the Respondent that it must issue public 11 notice to its residents as a result of the violations

and Subniit a copy of the public notice issued to the Department.

On 22, 2005, ha Department received a copy of the public notice for the April

2004 -.. March 2005 MCL exceedance.

l.

r

5.

1.

2



O11 January 9, 2006, the Department issued NOV's to the Respondent for the PWS

exceeding the MCL RAN for combined Radium 226/228 during the July 2004 .Tune

2005 éznd October 2004 - September 2005 compliance periods indicated above. The

NOV's informed the Respondent that it must issue public notice to its residents as a result

of tile violations ad submit a copy of the public notice issued to the Departm€r1t.

On February 10, 2006, the Department received a copy of the public notices for the July
I

2004 - fund 20.05 and October 2004 - September 2005 MCL exceedzmces.

8. 2006, Department stay held an enforcement conference with the

RespOndent. The possibility of a Consent Order was discussed.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the Department, pursuant to the State Safe

Drinldnxz Water Act, S.C. Code §§ 4-4-55-10 to M-55-120 (Rev. 2002), reaches the

following Conclusions of Law:

1. The Respondent violated the State Primarv DriNking Water Regulations, 24A S Code

Rags. 61-58.5(H)(2) (Supp. 2005), in that the referenced PWS exceeded the MCL

for combined Radium 226/228 .

TheState Safe Drinldng Water Act, S.C. Code Ann. § 44-55-90(8) (Rev. 2002), provides

for a civil penalty not to exceed Eve thousand dollars ($5,000.00) a day per violation for

any person violating the Act.

now, THEREFORE, IT IS ORDERED, CONSENTED TO AND AGREED, pmsuant to

the State Safe Dn'n1dn,<z Water Act,S.C. Code Ann. §§ 44-55-10 to 44-55-120 (Rev. 2002), that

the Respondent shall:

r

2.

7.

6.

Qu. March 14,

q
J

.C



Henceforth, operate and mainta°m the Chasrleswood Subdivision PWS in accordance with

applicable State and Federal laws and re;8,u1ations

Within tliirty (30) days of the execution date of this Order, to the Department for

review and approval a proposed schedule for the installation of the Radium 226/228

remov al  t reatment system. The schedule, upon Deparnnent approval, shall be

'mcorpérated into and become an .enforceable part of Ms Order. In accordance with the

approved schedule, 'the submittal package for the installation of the proposed Radium

226/228 removal treatment systcuzn for the Charleswood Subdivision PWS shall include

iN detail, the plans, 'basis for design (including cdcWations) .and speciiicatimms per the

State Primary DrinkinE Water Regulations, 24A S.C. Code Ann. Rags. 61-58.1 (Supp

2005). The submittal package shall. also include a completed application for a permit to

const1'uct

Within Eliieen (15) days of completion of the installation of the Radium 226/228 removal

treatment system for tile Charleswood Subdivision PWS, schedule an inspection with the

Department's Region 3 Columbia Environmental Quality Control office at (803) 896

0620 to obtain fugal approval to operate from the Department

THE PARTIES FURTHER STIPULATE that the Respondent shall pay a civil penalty of two

thousand eight hundred dollars ($2,800.00) should it fail to comply with any requirement

pursl i lant  to this Consent  Order, i nc luding any implementat ion s¢hedule approv ed by the

Depafunent. Such penalt ies shal l  be due and payable upon wri t ten notice 'to the Respondent

The Depart"tment's determination that a requirement has been missed shall be ;fillaL All penalties

du.e under this paragraph shall be made payable to the South Carolina Department of Health and

Environmental Control within thirty (30) days of notification by the Department. The stipulated



penalties set forth above shall be in addition to any other remedies or sanctions which may be

available to the Department by reason of the Responch-*:nt's failure to 'comply with the

requirements of this Order. The DepaItmenfs detcnninarion that the requirements have not

been met shall be anal

PURSUANT TO THIS communications regarding this Order and its nequilleuunents are

to 'include the Order number and shall be addressed as follows

Tyro
Bureau of Waer»Bnforé:en1ent Division
S.C..DepartMent of Health and Bnviromnemrai Control
2600 Bull Street
Columbia. S.C. 29201

IT  IS  FURTHER ORDERED AND AGREED that this Consent Order governs only Utilities

Services ofsouth Carolina k1c.'s liability to f ie Department' for sanctions arising &om

matters set forth herein and constitutes the entire `agree@ment between the Department and

Utilities Services of South Caurolina, Inc. with respect to the resolution and settlement of the

Matters set forth herein. e parties arc not relying upon any representations, promises

Understandings, or agreements except as expressly set forth within this Order

IT IS  EIJRTHER ORDERED AI*TD AGREED that failure to comply with any Pllovisioils of

this Order shall be grounds for further enforcement action pursuant to.f.he State Safe Ddnldng

Water Act, S.C. Code § 44-55-80(A) (Rev. 2002), 'to include the assessment of additional

civil penalties

[Signature Page Follows]



FOR THE SOUTH CAROLINA DEPARTMENT
OF HEALTH AND ENVIRONMENTAL CONTROL

944/`
Robert W. Kina. Jr..P.E
Deputy Commissioner
Environmental Quality Control

Date: 9 92/
Alton C.:Boozer
Chief. Bureau of Water

6-0746
Douglas B. 8 nard,i".E4*Diréstor
WaterEnforcement Division
Bureau ofWater

4140 6%
C Legal Counsel

Date: QW /3, 8004

I CONSENT

BruceHaas,Regions Director
Utilities Services of South Carolina, Inc
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the Department or subsequent actions relating to the Respondent by the Department

shall be deemed an admission of that and law only as necessary for enforcement of thisOrder by

litigation, the Respondent agrees to the entry of this Consent Order, but neither agrees nor

disagrees with the Findings of Fact and.Conc1usions of Law, and therefore, agrees that this Order

2005, October 2.004 - September 2.005 and January 2005 .- December 2005

226/228.and Gross Alpha particle activity during the compliance periods of July 2004 - June

reveal that the Respondesnt's- PWS No. 0150014 sample results produced ru.nn.ing annual

averages (RAA) that exceeded the maximum contaminant level (MCL) for combined. Radium

proper operation and maintenance of public water system IPWS) No. 0150014 that supplies

water to Me customers of Purdy Shores located in Abbeville County, South Carolina

proper operation and maintenance of public water system (PWS) No. 0150014 that

IN THE INTEREST OF RESOLVING THIS MATTER without delay and expense of

Utilities Services of South Carolina, Inc. (Respondent) owns and is responsible for the

Sou du Carolina Department of Health and Environmental Control (Department) records

Utilities Services of South Carolina, Inc. (Respondent) owns and is responsible for the

THE STATE OF SOUTH CAROLINA BEFORE THE DEPARTMENT
OF HEALTH AND ENVIRONMENTAL CONTROL

IN RE: UTILITIES SERVICES OF SOUTH CAROLINA, INC
PURDY SHORES

SYSTEM NUMBER 0150014
ABBEVILLE COUNTY

FINDINGS OF FA(IT

CONSENT ORDER
06_zzs_Dw

»w=4 n1~m



supplies water to Ute customers of Purdy Shores located in Abbeville County, South

Carolina

The Respondents PWS is required to be monitored .on a quarterly basis for combined

Radium 226/228. The MCL for combined Radium 226/228 is Eve (5) picocuries/Liter

(pCt/L). Compliance for the combined Radium 226/ 228 MCL is based. upon the RAA

result for four (4) consecutive quarterly samples. The referenced PWS experienced

violations when the RAA results for combined Radium 226/228 for Well Two (2)

(G01117) and Well Three (3) (G01 l18) exceeded die MCL for the compliance periods of

July 2004 - June 2005, October 2004 - September 2005, and January 2005 - December

2005 as indicated below

Monitorinsz Period (G01117)
July - September 2004
October - December 2004
January - March' 2005
April - June 2005
July - September 2005
October - December 2005

Results

16.4 poi/L
15.2 pct/L
18.3 pCi./L
21.3 pci!L

16pci/L
17 pct/L
18 poi/L

Monitoring Period (GOI 118)
July .- September 2004
October .- December 2004
January -- March 2005
April .- June 2005
July - September 2005
October .- December 2005

Results

8.7 poi/L
7_5 pct/L
1];.'7 poi/L
8.1 pct/L

8 pct/L
9 poi/L
9 pct/L

The Re$pond~ent's PWS is required to be monitored on a quarterly basis for Gross Alpha

particle acti\dty. The MCL for Gross Alpha particle activity is f1&een (15) pct/L

Compliance for Gross Alpha paNicle activity is based upon the RAA result for four (4)

consecutive quarterly samples. The referenced PWS experienced violations when the

R.AA results for Gross Alpha partricle activity for Well Two (2) (G01117) and Well Three



(3) (G0118) exceeded the MCL for the compliance periods of July 2004 ..._ June 2005

October 2004 -. September 2005, and January2,05 ... December 2005 as indicated below

Monitoring Period (GOI l l 7`)
July ... September 2004
October - December 2004
January - March 2005
April .-- lune 2005
July - September 2005
October - December 2005

Results

21 .9 poi/L
19.5 poi/L
39.9 poi/L
23.8 poi/L

21 pct/L
2'7 pCi/L
26 poi/L

Monitoring Period (G011183
July - September 2004
October - December 2004
January - March 2005
April -- June 2005
July - September 2005
October .- December 2005

Results

13.3 poi/L
30.2 poi/L
13.6 poi/L

22 pct/L
19 poi/L
18 poi/L

On April 6, 2006, the .Department issued Notices of Violation (NOV) to the Respondent

for PWS No. 0150014 for exceedanées of the MCL for combined Radium 226/228 and

Gross Alpha panicle activity during the July 2004 - June 2005, and October 2004

September 2005 compliance periods indicated above. The NOV informed the

Respondent that it must issue public: notice to its customers as a result of the violations

and submit a copy of the public notice to the Department

On May 9, 2006, the RespondeNt submitted a copy of the public notice to the Department

for the July 2004 June 2005. and October 2004 September 2005 MCI -v"°'=d°'~

for combined Radium 226/228 and Gross Alpha particle activity

On May 22, 2006, the Department issued an NOV to the Respondent for PWS No

0150014 for exoeedances of the MCL for combined Radium 226/228 and Gross Alpha

particle activity during the January 2005 - December 2005 compliance period indicated

above , The: NOV informed the Respondent that if- must issue public notice to its



I

customers as a result of the violations and submit a copy of the public notice issued to the

Depsirtmeht.

On June 16, 2006,the Respondent submitted to the Department a copy of the public

notice for the January 2005 .- December 2005 MCL exceedances for combined Radium
it

226/228 and Gross Alpha panicle activity.
4

On August  l ,  2006,  Department staff held an enforcement conference with the

Respondent. The possibility of a Consent Order was discussed.

CONCLUSIONS OF LAW

Based upon the above Findings , of Fact, the Department, pursuant to the State Safe

Drinking Water Act, S.C. Code Ann. §§ 44-55-10 to 44-55-120 (2002), reaches the following

Conclusions of Law:

The Respondent violated the State Pn'marv Drinkinfa Water Regulations, 24A S.C. Code

Ann. Rags . 61-58.5(HX2) (Supp. 2005), in that PWS No. 0150014 exceeded the MCL for

combined Radium 226/228 during the July 2004 -Jame 2005, October 2004 September

2005, and January 2005 - December 2005 compliance periods.

2. The Respondent violated the State Primafv Driuldlnz Water Regulations.24A s. Code

Ann. Rags. 61-58.5('H)(3) (Supp. 2005), in that PWS No. 0150014 exceeded the MCL for

Gross Alpha part icle act iv i ty during the July 2004 - June 2005, October 2004

September 2005, and January 2005 - December 2005 compliance periods

TheState Safe Drinldnz Water Act, S,C. Code Ann. § 44-55-90(3) (2002), provides for a

civil penalty not to exceed live thousand dollars ($5,000.00) a day per violation for any

8.

7.

person violating, the Act

c .

I
4



NOW, THEREFORE, IT IS ORDERED, CONSENTED TO AND AGREED, pursuant to

the State Safe Dnmin.ki11g Water Act, S.C. Code Amm. §§ 44-55-10 to 44-55-120 (2002), that the

Respondent shall

Henceforth, operate and maintain the Purdy Shores PYVS No. 0150014 in accordance

with applicable State and Federal laws and regulations

Within thirty (30) days of the execution date of this Order, submit to the Department in

writing which option listed below the Respondent has selected-to implement

Option A

A. Widen thirty (30) days-of the execution date of this Order, submit to the

Department for review and approval a proposed schedule for the installation of

the Radium 226/228 -and Gross Alpha particle removal treatment system. The

schedule, upon Department approval, shall be incorporated into and become an

enforceable part of this Order. In accordance with the approved schedule, the

submitted package for the installation of the proposed Radium 226/228 and Gross

Alpha particle removal treatment system for the Purdy Shores PWS No. 0150014

shall include in detail, the plans, basis foxxdcsign (including calculations) .and

specifications per the State Primarv DIiuldng Water Regulations, 24A S.C. Code

Ann. Rags. 61-58.1 (Supp. 2005). The submittal package shall also include a

completed application for a penni to construct

Option B

B. Wit8:ii1n thixiy (30) days of the execution date of this Order, submit to the

Department for review and approval a submittal package for the installation of a

new public supply wet] for the connection to Purdy Shores PWS No. 0150014



I

I

existing distribution system. The submittal package include in detail the

plans, basis for design (including calculations), and specifications per S Tate

Prilnnarv Drinking Water Regulations, 24A S.C. Code Ann. Rags. 61-58.1 (Supp.

2005). The submittal package shall also include a complete application for a

permit to construct. Within thirty (30) days of the issuance of the permit to
4

construct a test well, complete well construction. Within fourty~Eve (45) days of

receiving water quality test &om the test well, apply for a permit to construct a

follow-up well. Within (30) days of the issuance of the .permit to constrict the

follow-up well, complete construction.

Within fifteen (15) days of completion of implementing item A or B for the Purdy Shores

PWS Na. 0150014, schedule an inspection wvidu the Department's Region I Greenwood

EnWromnenta1 Quality Control office at (864) 223-0333 to obtain final approval to

operate from the Department.

THE PARTIES FURTHER STIPULATE that the Respondent shall pay a civil penalty of six

thousand cigllt-hundred dollars ($6,800.00) should it fail to comply with any requirement

pursuant to this Consent Order, including any implementation schedule approved by the

Department. Such penalties shall be due and payable upon' written notice to the Respondent

The Depzn*zment's detenninatiou that a requirement has not been met shall be final. All penalties

due uNder this 'paragraph shall be made payable to the South Carolina Department off-Iealth and

Environmental Control within thirty (30) days of nodiication by the Department. The stipulated

penalties set faith above shall be in addition to any other remedies or sanctions which may be

available to the Department by reason of the Respondent's failure to comply with the

3.

shall
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1

matters set forth herein.

Utilities Services of SouH1 Carolina,

matters set

Services of South

IT IS FURTHER ORDERED AND

to include the Order number and shall be addressed as follows:

PURSUANT TO THIS ORDER communications regarding this Order and its requirements are

been met shall be final.

requirements of this Order.

forth herein and constitutes the entire

Tera Cunningham
Bureau of Water-Enforcement Division
S.C. Department off-Iealth and Environmental Control
2600 Bull Street
Columbia, S.C. 29201

Carolina,

The

The Departmerlt's dete1°mina.ti'on that the .requirements have not

Inc.

AGREED

with respect

that this Consent Order

agreement between

to the resolution and settlement of the

1

q

representations, promises,

sancti.ons arising

gOV€I'HS

the Department

only Utilities

firm

and

.r

4

understandings, or agreements except as expressly set forth within this Order.

IT IS FURTHER ORDERED AND AGREED that failure to comply with any provisions of

this Order shall be grounds for further euforceInent action pursuant to the State Safe Driddnfz

Water Act, S.C. Code Ami. § 44-55-80(A) (2002), to include the assessment of additional civil

pc:na.1des_

r

7



FOR THE SOUTH CAROLINA DEPARTMENT
OF HEALTH AND ENVIRONMENTAL CONTROI

t/
Robert W. Kina; Jr.. P.E
Deputy Commissioner
Environmental Quality Control

Xlton C. Iiooze
Chief. Bureau of Water

//-z z- ac

I/~/7-414
Douglas Béliinarc P.E.,fI5irector
Water Enforcement Division
Bureau ofWater

6't-c 2'44a/»z,, y.
sal Counsel' 4

Bruce Haas. Regional Director
Utilities Services of South Carolina, Inc

I CONSENT

99/
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THE STATE OF SDUTH CAROLINA BEFORE 'THE DEPARTMENT oF HEALTH
AND ENVIRONMENTAL CGNTROL

IN RE: UTILITIES SERVICES OF SOUTH CAROLINA, INC.
BARNEY RHETT SUBDIVISION

PUBLIC WATER SYSTEM (4650018)
yam; COUNTY

i i

CONSENT ORDER
05-149-DW 4

Utilities Services of South Carolina, Inc. (Respondent) owns and is responsible for The .

proper operation and maintenance of the public water system (PWS) that serves the residents of

Barney Rhett Subdivision, located in York County, South Carolina.

A review of the Respondent's f ile by South Carolina Department of Health and

Environmental Control (Department) staff revealed that the Respondent failed tO properly

operate and maintain the Barney Rhett Subdivision PWS

I N INTEREST OFRESOLVING THIS MAITER without delay and elrpeunse of

litigation, the Respondlelnt agrees to the entry of this Consent Order, but neither agrees nor

disagrees with the Findings of Fact and Conclusions of Law; and therefore, agrees that this Order

SCI be deemed an admission of fact and law only as necessary for enforcement of this Order by

the Department or subsequent actions relating to the Respondent by the Department

FINDINGS OF FACT

Utilities Services of South Carolina, Inc. (Respondent) owns and is responsible for the

proper operation and maintenance of the public water system (PWS) that serves the

residents ofBaMey Rhett Subdivision, located in York County, South CarOlina



2. The Barney Rhett Subdivision PWS consists of a single groundwater well, a Water

distribution system, and forty-four (44) taps which serve a population of 0116 hundred

thirteen (113).

3. On October 1, 2002, the Respondent legally assumed ownership and responsibility for the

Barney Rhett Subdivision PWS.

v

4. On September 14, 2004, the Department con.dm:ted a sanitary survey of the Barney Rhett

Subdivision PWS, which resulted in Lam overall "Unsatisfactoryly' rating. The following

Xi! • ¢"'* areaswere rated as "Unset~isfat:tory":

A. Protection firm Contamination: the pad around the well is cracked and must be

replaced;
4

B. Storage Maintenance: the water storage taNk is in poor condition and must be

evaluated andup~graded.

5. On April 25, 2005, the Department conducted a sanitary survey of the Barney Rhett

Subdivision PWS, .which resulted in an overall "Unsatisfactory" mating. The fo11ov?ing

areas were rated as "Unsatisf lactory":

A. Protection from Contamination: the pad around the well is cracked and must be

replaced, and there is a hole in the Side of the casing, which must be repaired;

B. .Storage Maintenance: the water' storage tank is in poor c0udition 'and must be

evaluated and up-graded

5. On June 16, 2005, Department stailf .heI.d an enforcement conference with Bruce Haas, the

regional director for Utilities Services of South Carolina, Inc., to discuss the violations.

Bruce Haas stated that he is in the process of obtaining a contract With the City of Rack

Hill for the purchase of bulk water s¢rvice for both the Barney Rhett Subdivision and the

{

as

2



Hickory Hills Subdivision. The Hickory Hills Subdivision PWS (4-650025) is currently

intercommséted to ha City of Rock Hill via an emergency connection The possibility of

a Consent Order was discussed*

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, t~hé"Dcpar¥:nuent, pursuant to the State Safe Driluldlng

Wafer Act, S.C. Code Ann. §§ 44-55-10 to 120 (2002), reaches the tbllowztng Conclusions of
4

Law'

The Rl;»85z-andent violated theState Primary Water Re<,zulaiioff1s¢24A S-C. Code

Aron. Rags. 61-58.7(B) (Supp. 2004), in that it failed to properly operate and the

Barney Rhett Subdivision PWS .

TheState Safe Dri.n}d11<z Water Act,S.C. Code Ann. § 44-55-90(B) (2002), provides for a

civil psannlty not to .exceed Eve thousand dollars ($5,000.00)a day per violation for any

person violating the Act.

now, THEREFORE, IT IS ORDERED, CONSENTED TO AND AGREED, pursuant to

the State Safe W8t€I Act, S.C. Code Amm §§ 44-55-10 tO 120 (2002), Thai the

Resp indent shall '

1 » Henceforth, operate and maintain the Barney Rhett PWS in accordance with applicable

state and federal laws and regulations.

By October .1, 2005, obtain from the City of Rock Hill, documentation of its willingness

to provide bulk Water service for both the Barney Rhett Subdivision and Hickory Hills

Subdivision; and by October 15, 2005 submit an application to the Public Service

Commission (PSC) for 2lpp1'ov8.l of interconnections of the PWSs serving these

subdivisions with the PWS of the City of Rock Hill.

r

2.

1.

3



Currently Within may (30) days of the PSC's 8nLaI approval of the interconnections for bulk water

utility of service, submit to the Department 'for review and approval a submittal package for (a).the

connecticm of the Barney Rhett Subdiw'sion. PWS to the City of Rock Hill PWS and (b)

if necessary, for the permanent connection of the Hickory Hills Subdivision PWS to the

q »

City of Rock Hill PWS. The submiifal packages shall include in detail, the plans, basis

for design (including ca1¢u1adons) and specifications per State Primary Drrinldinz Water

Regulations, 24A S.C, Code Rags. 61-58.1 (Supp. 2004). The submittal packages

Code shall also:@c1ude a completéii application for a Permit to construct.

Ltain the Withinthirty (30) days of the issuance of the pennies to construct, complete the

connections of both the Barney Rhett SubdiVision PWS and Hickory Hills Subdivision

Les for a PNVS to the City of Rock Hill PWS,.and schedule an inspection with the DepaM11ent's

for any
I
I

Region 3 Lancaster Environmental Quality Control District office at (803) 285-7461 to

obtain final approval to operate firm the Department.

`Su.3Ilt to

i
I
I

that the

within ninety (90) days of the completion of the connections to the City of Rock Hill

?WS, have a South Carolina certified well driller properly' abandon the existing wells at

e Barney Rhett Subdivision PWS and Hickory Hills Subdivision PWS; submit well

applicable lose-out logs (Font 1903) to the Depamnent, and, contact the Department's Region 3

Lancaster Environmental Quality Gontrol District office at (803) 285-7461 to verify

llinguess aper 8.b3l1doI'LI11€Ilt.

Qty Hills TTES FURTHER STIPULATE that the Respondent shall pay a civil penalty of two

Service §v.e hundred My dollars ($2,550.00) should it fail to comply with any requirement

UP tiles
1

I

this Consent Order, .includiuug any implementation schedule approved by the

nnkmg

ions of

c p .

t}- Such penalties shall be due and payable upon written notice to the Respondent.



FOR THE SOUTH CAROLINA DEPARTMENT
OF HEALTH AND ENVIRONMENTAL CONTROL

art w. IM Jr; P_E
deputy Commissioner

Environmental Quality Control

Date

Date: Io/6 9//6

/ ,I
Douglas B7Ki1mard, P.E., Directly
Water Enforcement Division
Bureau of Water

Alton C. Boozer
Chill Bureau of Water

Date /0 -5

$4
Legal Conn el .6. Date

I/VVE CONSENT

, ~»-/ Date:
Bruce Haas, Regional Director
Utilities Services of South Carolina, Inc.

6
r
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HE STATE GF s00'1'8 CARGLI
BEFORE THE 1>EPA2RT1V1*ENT OF HEALTH AND Erw11>.o1~nv1:E nTAL CONTROL

IN RE: UTILITIES SERVICES OF SOUTH CAROLINA, INC
FOXWGOD SUBDIVISION

YORK CDUNTY

CONSENT ORDER
05-099 -W

Utilities Services of South Carolina, Inc. (Respondent) awns and is responsible for the

proper operation and maintenance of a wastewater treatment facility ) serving the residents

of Foxwood S11bdivision located in York County, South Carolina

The Respondent violated thePollution Control Act,S.C. Code Ann. §§48- L-10et seq.(1987

& Supp. 2002) amid National Pollutant Discharge Elimination System (NPDES) Permit SC0027189

in that it exceeded the permitted discharge limits for ammonia-tlitrogen (NH3-N), biochemical

oxygen demand (BOD), fecal coliform bacteria(FC),phosphorous and total suspended solids (TSS)

as specified in the NPDES permit

In accordance with approved procedures and based upon discussions with the Respondent

agents pr August 12, 2003, the parties have agreed to the issuance of this Order to include the

f̀ o11owin¢z'Findin2s ot'Fact and Conclusions of Law

IN THE INTEREST OF RESOLVING THIS MATTERwithout delay and expense of

litigation, the Respondent agrees to the entry of this Consent Order, but neither agrees nor disagrees

with the Findings of Fact or the Conclusion of Law; and therefore, agrees that this Order shall be

deemed au admission of fact and law only as necessary for enforcement of this Order by the



Department or subsequent actions relating to the Respondent by the Department

FINDINGS OF FACT

The Respondent owns and is responsible for the proper operation and maintenance of a

serving the residents ofFoxwood Subdivision located at 0.6 miles east ofS.C. Road

#674 and 1.4 miles north of S.C. Highway #160 in York County, South Carolina.

South Carolina Department off-Iealth and Environmental Control (Department) stalffissued

NPDES Permit SC0027146 to the Respondent, allowingit to discharge treated wastewater to

Sugar Creek to the Catawba River in accordance with effluent limitations, monitoring

reqllirements and other conditions set forth thelrezin

The Respondent exceeded the permitted discharge limits for BOD during March and .Tune

2004. The Rsspondelit also exceeded the permitted discharge limits for FC during January

and July 2004, and phosphorous during March, June, July and August 2004. The

Respondent reported these violations onDischarge Monitoring RecoNs (DMRS)submitted to

the Department

On March 18, 2004, Department Enfbrcememxt staff issued a Notice of Violation (NOV) to

the Respondent as .a result of violations of the permitted discharge limit for FC in January

2004. Since Bruce Haas, Regional Director for the Respondent common ed on the DMR for

January 2.004 that the sample collected on January 6, 2004, to be analyzed FC had

chlorine in it When collected, and_that the two (2) subsequent samples were well within

limits, nu response we requlilréd by the Department

On June 30, 2004, Department ErLtlorcement staff issued a NOV to die Respondent as a result

ofviolatious of the permitted discharge limits for BOD and phosphorous during March 2004



1

s
¢*

| Y

and phosphorous during May 2004. Since MI. Haas attributed the violations 'm March 2004

to higher tloiws and iswer water temperature glue to eighteen inches (18") of snow, and the

May 2004 violation to the WWTF not being designed to reduce phosphorous,-.no response

H

was required by the Department.

6, On October 14, 2004, Department Enforcement staffheld an Enforcement Conference with

Mr. Haas and the Respondezlt's attorney, Mr. John Hoofer. Mr. Haas indicated 1'11at.the

WWTF was not designed to meet the current phosphorous limits. Mr. Haas stated that the

Respondent needs to know if any of the other permit limits will change before making final

plans to upgrade the WWTF, the Respondent will have to delay the upgrade until it receives

a wasteload allocation from the Department. Mr. Haas attributed the July 2004 FC violation

to improper sampling by one of thelRe§pondent's operators; The Parties discussed the

issuance of a Consent Order containing a civil penalty.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the Department reaches the following Conclusions of

The Respondent violated the Pollution Control Act, S.C. Code Ann.§ 48~1-110 (d) (Supp

2004), and Water Pollution Control Permits, 24 S.C. Code Ann. Rags. 61-9.122.41(a)(1)

(Supp. 2004), in. that it exceeded the permitted discharge limits for BOD, FC and

phosphorous as specified in Part I.A.1 of the NPDES the permit

The Pollution Comxol Act, S.C. Code Ann. §48-1 -330 (1987),provides for a civil penalty

not to exceed ten thousand dollars ($l 0,000.00) per day oVviolation for any person violating

Law

the A.<:t or any rule, regulation, permit, permit condition, final determination, or Order of the



Deparimeut

NQW, THEREFORE, IT Is ORDERED, CONSENTED TO AND AGREED, pursuant tO the

Pollution Control Act, S.C. Code Ann. §.48_1~_50 (1987) and § 48-1-100 (supp. 2004),that the

Resp indent shall

Henceforth, comply with all pennitdng ad operating requirements in accordance with State

and Federal regulations

Within ninety (90) days of the execution date of this Order, submit to the Department three

(3) copies .of preliminary engineering report (PER) With a schedule ofimpiementation. The

PER shall be administratively and technically complete as required by applicable regulations

and prepared 'm accordance withStandards for Wastewater Facilities Construction, S.C

Code Rags. 61-67 (Supp. 2004). The schedule, upon Department approval, shall be

incorporated into 'and become an enforceable part of this Order. Completion of construction

per the schedule shall also become an enforceable part of this Order

'within thirty (30) days of the execution date of this Order, pay to die Department a civil

penalty in the amount of eight thousand four hundred dollars (."88,400.00)

THEREFORE IT IS FURTHER ORDERED AND AGREED that if any event occurs

which causes or may cause a delay in meeting any of the above scheduled dates for completion of

any specified activity, the Respondent shall notify the Department in writing at least one (1) week

before the scheduled date, descnlbing in detail. the anticipated length of the delay, the precise camise or

causes of delay, if ascertainable, the measures taken or to be taken to prevent or minimize the delay

and mc timetable by which those measures will be implemented

The Department shall provide written notice as soon as practicable that a specified extension



of time has been granted or that no extension has been granted. An extension Shall be granted for

any scheduled activity delayed by an event offoree majeure, which shall mean any event arising

8'om causes beyond the control of the Respondent drat causes a delay in or prevents the performance

of any of the conditions under thisConsent Order including, butnot limited to: a) acts of God, fire

war, insurrection, civil disturbance, explosion, b) adverse weather condition that couldnot be

reasonably anticipated causing unusual delay in transportation and/or Held work activities; c)

restraint by court-order or order of public authority; d) ilanability to obtain, after exercise of

reasonable diligence and timely. sublnnittal of all applicable. applications, any necessary

authorizations, approvals, permits, or licenses due to action or inaction of any governmental. agency

or authority, and e) delayscaused by compliance with applicable statutes or regulations governing

contracting, p1*ocL1rement or acquisition procedures, despite the exercise of reasonable diligence by

the Respondent

Events which are not force majeure includebyexample, but are not limited to,unanticipated

or increased costs ofperformance, changed economic circumstances, normal precipitation events, or

any person's failure to exercise due diligence in obtainiiug governmental permits or Iizlfxllin

contractual duties. Such determination will be made in the sole discretion of the Department. Any

extension shall be incorporated by reference as an enforceable part of this Consent Order and

thereafter be referred to as an attachment to the Consent Order

PURSUANT TO T HIS ORDER, all communication regarding this Order an.d its requirements

shall be addressed as follows

Tom I. Richmond
SCDHEC - Bureau of Water
2600 Bull Street
Columbia. S.C. 29201



THE RESPONDENT SHALL CONFIRM in writing the completion of Orderrequirements to the

above address within five (5) days of completion. The Order number should be included on all

checks remitted as payment of the civil penalty

IT IS FURTHER ORDERED AND AGREED that failure to comply with any provision of this

Order shall be grounds for further enforcement action pursuant to thePollution Control Act,S.C

Code A1m.§48-1-330 (1987), to include the assessment of additional civil penalties

IT IS FURTHER ORDERED AND AGREED that this Consent Order governs only Utilities

Services of South Carolina, Inc.'s liability to the Department for civil sanctions adding from the

matters set forth herein and constitutes the Andre agreement between the Department and. Utilities

Se(rvi=ces of South Carolina, Inc. with respect to the resolution and settlement of the matters set forth

herein. The parties are not relying upon any representations, promises, understandings, or

agreements except as expressly set forth in this Order

[Signature page follows]



OR THE SOUTH CAROLINA DEPARTMENT
OF HEALTH ANDENVMONZVrENTAL CONTROL

Iz//o5
8a'5ert W. X 444 P.E
Deputy Commissioner
Environmental! Quality Con tool

ton CfJTBo*ozer
Bureau Chief
Bureau of Water

Douglas ]{.)Kinard. 1'.E._ Director
Water Eniorcernent Division
Bureau of Writer

7//3»/

9 /ff or
DHEC LegalCounsel

WE CONSENT

UTILITES SERVICES OF SOUTH CAROLINA, INC

BrUce Haas
Regional TDirecto r

MY
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THE STATE OF SOUTH CAROLINA
BEFORE THE DEPARTMENT OF HEALTH MD ENV]jR0NM].8NTAL CONTROL

CAROLINA WATER SERVICE, INC.
GLENN VILLAGE II SUBDIVISION

sys'1i.I~;m»num3ER 3250058
LEXI~rGTON COUNTY

1 1

CONSENT ORDER
05.094.'ow

4

Carolina Water Service, Inc. (Respondent) owns and is responsible for the proper

operation and maintenance of the public water system (PWS) that supplies water to the residents

of the Glexin Village II Subdivision, located in Lexington County, South Carolina.

.South Carolina Department of Health and EnVironmental Control (Department) records

reveal that the combined Radium 226 and 228 sample results for the Respondent's PWS

produced running annual averages (RAA) that exceeded the maximum contaminant level (MCL)

for combined. Radium 226 and 228 during the compliance periods of July 2003 June 2004,

October 2003 * September 2004, and January 2004 - December2004.

In accordance with approved procedures, mc parties have agreed to the issuance of this

Greer to .include the following Findilngs of Fact and Conclusions of Law.

IN THE INTEREST OF RESOLVILNG THIS MATTER without delay and expense of

litigation, the Respondent agrees to the entry of this Consent Order, but neither agrees nor

disagrees with the Findings of Fact and Conclusions of Law, and therefore, agrees that this Order

shall be deemed an admission of fact and law only as necessary for enforcement of this Order by

the Department or subsequent actions relating to the Respondent by the Department.

r

1



FINDINGS OF FACT

1. Carolina Water Service, Inc. (Respondent) owns and is responsible for the proper

operation and maintenance of the public water system (PWS) that supplies water to the

residents of the.G1enn Village II Subdivision, located in Lexington County, South

Carolina.
11

2. The Respondent's PWS consists of two (2) wells and a water distribution system that
4

services One hundred ninety-six (196) taps and a primary population of six hlmdred (600)

residents .

3. The Respondent's PWS is required to be monitored on a quarterly basis for combined

Radium 226 and 228, The MCL for combined Radium 226 and 228 is five (5)

picocuries/Liter (pcvL). Compliance for the MCL for combined Radium 226 and 228 is

based upon the RAA result for four (4) consecutive .quarterly samples. The referenced

.PWS experienced violations when the RAA results for combined Radium 226 and 228

exceeded the MCL for the compliance periods of July 2003 - June 2004, October 2003

September 2004, and January 2004 - December 2004 as indicated below:

RAACompliance Period
July - September 2003
October - DeceMber 2003
January - March 2004
April - June 2004
July - September 2004
October - December 2004

Results
5.6. poi/L
2.6 poi/L
11.0pCi/L
6,4 pCVL
7_4 poi/L
9_7. pct/L

6 pct/L
7 pCUL
9 poi/L

On July 7, 2004, October 5, 2004, and December 29, 2004, Notices of Violation (Nov)

were issued to the Respondent for the referenced PWS for exceedances of the MCL for

combined Radium 226 and 228 during the compliance periods indicated above.

4.

a

2



On April 14, 2005, Department staff held an enforcement conference with the

Respondent to discuss the above-referenced violations. The parties discussed possible

remedies and the issuance of a Consent Order.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the Department, pursu2alt to the State Safe

Drinldna Water Act, S.C. Code Ann. §§ 4455-10 to 120 (2002), reaches the following

Conclusions of Law:

1. The Respondent has violated the State Primarv Ddnkling Water Regulations, 24A,S.C.

Code Arm Rags. 61-58.5(H) (Supp. 2004), in that the referenced PWS exceeded the

MCL for combined Radium 226 and 2.28 during the compliance periods bf July 2003

Tune 2004, October 2003 - September 2004, and January 2004 -. December 2004.

The State Safe. Drinking Water Act, s.c. Code § 44-55-90(B)(1) (2002), provides

for a civil penalty not to exceed five thousand dollars ($5,000.00) a day per violation for

any person violating the Act.

NOW, THEREFORE, IT IS ORDERED, CONSENTED TO AND AGREED, pursuant to

the State Safe Drinking Water Act, S.C. Code §§ 44-55-10 to 120 (2002), that the

Respondent shall:

1. Henceforth, operate and maintain the Glenn Village H PWS in accordance with

applicable State and Fedizral laws and regulations.

2. By September 15, 2005, submit to the Department a corrective action plan (CAP)

detailing the procedures and a proposed schedule for addressing the referenced PWS's

violations. This CAP will be reviewed by the Department, and upon approval, the CAP

and schedule shall be incorporated into and become an enforceable part of this Order.

2.

5.

*s4



PURSUANT TO THISORDER, communications regarding this Order and its requirements are

to illciude the Order numb Er and shall be addressed as follows

Jennifer Kellen
S.C. Department of Health and Environmental Control
Bureau of Water
Drioldug Water Enforcmngnt Section
2600 Bull Street
Columbia. SC 29201

THE PARTIES FURTHER STIPULATE that the Respondent shall pay a civil Pet12L1'fy of

ilnree thousand four hundred dollars ($3,40G.00) should it fail to comply with any r6 .qulrern

established pursuant to this Consent Order, including any implementation schedule approved by

the Department. Such penalties shall be due and payable upon written notice to the Respondent

The DeparMnenfs determination. that a schedule has been missed shall be ind; A11 penalties due

under this paragraph shall be made payable to the South Carolina Department of Health and

Environmental Coznirol within tihilrty (30) days of notification by the Department. The stipulated

penalties set forth above shall be in addition to any other remedies or. sanctions which may be

available to- the Department by reason of the Respondent's failure to comply with the

requirements of this Order. The~Department's determination that the requirements have not been

met sha.11 be Tina]

IT IS FURTHER ORDERED AND AGREED that this Consent Order governs only Carolina

Water Service, Inc.'s liability to the Department for civil sanctions arising from the matters set

forth herein and constitutes the entire agreement between the Department and Carolina Water

Service, Inc. with respect to the resolution and settlement of the matters set forth herein. The

parties are not relying upon any representations, promises, understandings or agreements except

as exp ressly set forth within dais Order

IT IS .FURTHER ORDERED AND AGREED that failure to comply with the terms of this

Order shall be deemed a violationfof the State Safe Drinking Water Act, S.C. Code AL n..1 § 44

4



55-80(A) (2002), and may subj act the Respondent to further enforcszmcnt actions to include the

assessment of additional civil peNalties

FOR THE SOUTH CAROLINA DEPARTMENT
OF HEALTH AND ENVIRONMENTAL CONTROL

7/W4"
it W. King, *.;i/,/i>.E

'pity Commissioner
Environmental Quality Control

Mt81 ozer
Bureau Chief
Bureau of Water

'7//2/05
Douglas B nar3P.E.. Drector
Water Enforcement Division
Bureau of Water

DHEC Lega4;§ounseI
y* 7/£4/05"

I/WE CONSENT

7//z/95'
Bruce Haas, Regional Director
Carolina \Voter Service, Inc



55-80(A) (2002), and may subj act the Respondent to further enforcement actions to include the

assessment of additional civil penalties.

FOR THE SOUTH CAROLINA DEPARTMENT
OF HEALTH AND ENVIRONMENTAL CONTROL

Date:W.,/, 444
/, 39 w. King,94/-;i'.E.

pity Commissioner .
Environmental Quality Control

4

Altffm C. Boozer
Bureau Chief
Bureau of Water

MY ¢~AAr8-m Date: *7//3/0§'

Douglas 8 44 P.E., D1rectr -
Water Enforcement Division
Bureauof Water

Date: *7 /z  5

R *11 ff' A/ *"
DHEC Lego{§lounsel I J Date:7§4~ Los'

.I/WE CONSENT:

6564,
Bruce Haas, Regional Director
Carolina Water Service, Inc

4 44 Date 7//a/of



THE STATE OF SOUTH CAROLINA
BEFORE THE DEPARTMENT OF HEALTH AND ENVIRGNMENTAL CONTROL

\
x

.. . . .. l H ,  4

IN RE: UNITED UTILITY COMPANY, INC.
BRIARCREEK SUBDIVISION I wwTF

CHEROKEE COUNTY

;
g
}

1

CONSENT ORDER
04-180-W

4

i
I

United Utility Company, Inc. (Respondent) owns and is responsible for the proper operation

5
i
I

and maintenance ofawastewater treatment facility (WWTF) serving the Briarcreek Subdivision g5
glocated in Cherokee County, South Carolina.

The Respondent violated thePollution Control Act,S.C. CodeAmL §§48-1- 10etseq.(1987

& Supp.2003), and National PollutantDischargeElimination System (NPDES)PermitSC0023736

.in. that.it failed Io._comp1y with the..pex°mitted discharge limits for ammoniamitrogen (NI-I3-N); as 8
I
i
i
a
8required by its 'NPDES Permit.

In accordance with approved procedures and based upon discussions with the Respondent's ii¥
i

agents on July 13,2004,the parties have agreed to the issuance of this Order to include the foilawing

Findings of Fact and Conclusions fLaw.
4.4

FINDINGS OF FACT

i

E

8
I
I

I
6
8
g
4
8

1. The Respondent owns and is responsible for the proper operation and maintenance of a
83

WWTF serving the Briarcrcek Subdivision located in Cherokee County, South Carolina

South Carolina Department ofHeaIth and Environmental Control (Department) staff issued

NPDES Permit SC0023736 to the Respondent authorizing the discharge of treated
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wastewater intoSpencers Branch to Gilkey Creek to Thicketty Creek to the Broad River in

accordance with the effluent limitations, monitoring requirements and other conditions set

forth therein.

'1
J . The Respondent reported violations of the permitted discharge limits for NHTN on discharge

monitoring reports (Drys) submitted to the Department for the SepteMber 2003 and

Februaly 2004 monitoring periods.
4

On October 31, 2003, Department staff. issued a Notice of Violation to the Respondent for

violations of the permitted discharge limits for NH;-N during September 2003. The

Respondent's agent included comments on the September 2003 DMR, attributing the NI-I3-N

violation to a blockage in the Return Activated Sludge (RAS) line.

The Respondent's agent included comments on the February 2004 DMR, attributing the

NH;-N violation to possible laboratory error, as the on-site field NI-I3-N to-:St kit did not detect

ammoniafzmd there were' no operational problems at the WWTF. The Respondent's agent

collected eight (8) additional NH;-N samples during February 2004, all of which reflected

NH;-N levels of less than one milligram per liter (1 mg/L).

Department staff held an enforcement conference with agents for the Respondent on July 13,

2004,to discuss the above-ciked violations. During the conference, the Respondent's agents

stated that the first NH3~N violation was caused by a blockage in the RAS line. Once the

blockage was cleared, NH;-N levels returned to compliance. The second NH;-N violation

was thought to be a lab error, but the contract lab did not have enough sample to re-analyze

both total nitrogen and NH;-N to confirm the Respondent's suspicions. The Respondent's

6.

5.

4.

operator collected eight (8) additional samples during that month., and all additional samples



reflected NH;-N levels less than one milligram per liter (1 .0 mg/L). The Respondent's agent

provided copies of the laboratory data venlfying the results of the additional N1-I3-N testing

The parties discussed the issuance of a Consent Order containing possible civil penalh'es

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the Department reaches tHe. fallowing Conclusions of

1

w:

11 A The Respondent violated thePollution Control Act, S.C. Code Ann. §48-1-110 (d) (Supp.

2003), andWater Pollution Control .P ennis,24 S.C. Code Ann. Rags. 61 -9. l2.2..41(a) (Supp.

2003), in that it failed to comply with the permitted discharge limits for NH3-N, as required

by NPDES Permit SC0023'/36.

The Pollution Control Act, S.C. Code Ann. § 48-1-330 (1987), provides for a civil penalty

not to exceed ten thousand dollars (310,000.00) per day Ofvioladon for any person violating

theAct or~any rule; regulation, permit, permit condition, Final determination, or Greer of the .

Department.

.now, THEREFORE, IT IS ORDERED, CONSENTED TO AND AGREED, pursuant to the

Pollution Control Act, S.C. Code Ann. § 48-1-50 (1987), and § 48-1-100 supp. 2003), that the

Respondent shall:

1. Henceforth., operate and maintain the WWTF in accordance wit31 the NPDES Permit and

Department regulations and guidelines.

Within thirty (30) days of the execution date of this Order, submit to the Department a

corrective action plan (CAP) addressing compliance with NH;-N limits. The CAP shall

includean implementation schedule which upon Department approval shall be incorporated

3

2.

2.

La

r



into and become an enforceable part of this Order

Witilin thirty (30) days of the execution date of this Order, *pay to the Department a civil

penalty in the amount of three thousand dollars ($3,0*D0.00)

PURSUANT TO THIS ORDER, conzmunications regarding this Oarder and its requirements, shall

be addressed .as.ilol1=ows

Heather L. Bearéi
Water Enforcement Division
South Carolina Department of Health and Environmental Control
2600 Bull Street
Columbia., South Carolina 29201

The Respondent shall confine, in writing, completion of Order requirements to the above acidness

within ten (1.0) days of completion. The Order number should be included on all checks remitted as

payment of the civil penalty

IT IS FURTHER GRDERED AND AGREED that if any event occurs which causes Ar may cause

a delay 111 m6eting.any of the above scheduled dates for completion of any specified activity, the

Respondent shall notify the Department in writing at least one (1) week before the schcdliled date

describing in cieiail the anticipated length of the delay, the precise cause or causes of delay, if

ascertainable, the measures taken or to-be taken to prevent or minimize thedelay, arid the timetable

by which those measures will be implemented

The Department shall provide written notice as soon as practicable that a specified extension

of time has been granted or that no extension has been granted. An. extension shall be granted for

any Scheduled activity delayed by an event of force majeure, which shall mean any event arising

from causes beyond the control of the Respondent that causes a delay in or prevents the performance

of any of the conditions under this Consent Order including, but not limited to: a) ac.ts of God, fire



vat, insurrection, civil disturbance, explosion, b) adverse weather conditions that could not be

eascmably auticipaied causing unusual delay in transportation and/or field work activities

esfraint by court order or order of public authority; d) inability to obtain, after exercise of

reasonable diligence and timely submittal of all applicable applications, any necessary

authorizations, approvals, pennies, or licenses due to action or inaction ofZmy governments agency

Mr aiitholity; and e) delays caused by compliance with applicable statutes or regulations governing

oisntracting, procurement or acquisition procedures, despite the exercise of reasonable diligence by

he Respondent

Events which are notforce majeure include by example, but are not limited to, unanticipated

>r increased costs ofperformance, changed economic circumstances, normal precipitation events, or

my person's f21i]l.l.T€ to exercise due diligence in obtaining governmental permits or hjlfilling

contractual duties. Such determination will be made in the sole discretion of the Department; Any

éitéNéiéifiliall b18"inccu-porated 'by reference as an enforceable part of dlis Consent Order and

hereafter be referred to as an attachment to the Consent Order

(T IS FURTHER ORDERED AND AGREED that this Order constitutes the entire agreement

between the parties with respect to the resolution and settlement of matters set forth herein. The

Jarties are not relying upon any representations, promises, understandings or agreements except as

xpresslyset forth within this Greer

United Utility Company, Inc. understands that this Consent Order governs only the liability for

evil sanctions arising from the matters set forth herein and docs not affect or purport to affect any

criminal liability or liability to any entity not a party to this 'Order

[T IS FURTHER ORDERED AND AGREED that failure to comply with any provision of this



Order shall be grounds for further enforcement action pursuant to the Pollution Control Act, S.C.

Code Ann. § 48-1-330 (1987), to include the assessment of additional civil penalties,

FOR THE SOUTH CAROLINA D1:PAR'rMENT
OF HEALTH AND ENVIRONMENTAL CONTROL

*

1

Date:

r'
_ 4'

Robert W.
Deputy Commissioner
Environmental Quality Control

King, Jr., p.E.

. é,;.»-I.. Date: 9/ '/
Alton C. Boozer
Bureau Chief
Bureau of Water

Douglas84 8 4 Dire or
Water Enforcement Division
Bureau of Water

Date:

In \

923, Ga .
DHEC Legal Counsel

Date: /30139

WE CONSENT:

United Utility Company, Inc.

Datex '  ? / 4 / o  5 8

6
r
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THE STATE OF SOD in CAROLXN
BEFORE 1731: DEPARTMENT OF Ava; ENV1;=:ONMENTAL CONTROL

IN RE: cAraoL11~4A WATER SERVICE
RIVER MLS SUBDIVISION

YORK COUNTY

CONSENT ORDER
04-140-W

Carolina Water Service, Inc. (Respondent) owns and is responsible for the proper operation

and maintenance of a wastewater collection system (WWCS) 'consisting of sewer lines and pump

stations (PSs) serving the residents of River Hills Subdivision located in York County, South

Carolina

1`hc Rcsoondcnt violated thePollution Control Act,S.C. Code Ann. §§48 1-10etseq.(198

& Supp. 2002) in that it discharged untreated wastewater into the cnvironmcot, including waters of

the Snake. 'm a manner other than in compliance with a pezzoit issued by the Department

In accordance with approved procedures and policy, the Deparrmcnr has dcnenmined their it

is necessary and appropriate ro issue this Order to include the following Findings of Fact and

Conclusions of Law

FINDINGS OF FACT

On November 5 , 2001 , the Rcspondenfs agent reported a Sanitary Sewer Overflow (SSO)

on Aurunm Cove Road. The SSO report indicated Ina: an air relief valve on a force main

malfunctioned, causing the SSO. The Respondents ager: estimated Zhan 'Svc hundred
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. . ~-'
(500) gallons of watewaxer ware spilled, although nom: Emma waters of the State. The

Respondents agents had a contragzor dean up the wastcwatnr and Lime the aufifaated area.

e report 'méicated that the relief' valve would be repaired or replaced. Tue Rcspondenrk

agent indicated than the relief valve was newly permitted and installed and was witlzisa the

warranty period.

2.. On No vccnabar 22, 2002. the Respondents agentreporbed a SSD at the manhole locatedat 12

Oakwood Lana. The rcpon indicated that approximazcly four hundred (400) gallons of

wutewarer was discharged and entered waters of the State. The repoxi also indicated that

roots present in the sewer lim: caused the SSO. The R@spondent's agents hired a contractor co

remove the roots from the sewer line. The Respondents agents cleaned up the debris and

limed the affected area.

°¢
J» On December 8, 2002, the Respond¢nt's agent reported a SSO at the PS located at 55 Marina

Road (PS 8426). The SSO report indicated that the transformer at the PS was out of sawicc

following an ice storm Thai had occurred. three (3) days previously. The RcspQndcnt had an

electnbian replace the 'cransforrnen Tue Respondents agents cleaned the affected area. The

report indicated that an undisclosed amount of wastewater entered waters of the State.

4. On Decsmbcr 24, 200?, the Rcspondcnn's agent rcponcd a SSO at the PS located behind 52

Fairway Ridge Road (PS #14). The SSO report a&ributedthc discharge to high flows caused

by heavy rains. The Respondent's agents also identified as a source of inflow an anposcd

sewer clean-out that appeared to have been damaged during golf course maintenance and

landscaping Lmdcrtaken by third parties at the golf course. The Responders agents stared

1*

2

M, .
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- ,
that this landscaping had the effect of increasing or diverting flows toward tins broken

cleanout and an adj accent manhole, ther;-.by exacerbating the inflow resulting from the heavy

Tae Respondents agents repaired the clean-out, gmlutcd and raised the manhole, and

cleaned the affected area. The report indicated that apprqximataigr ohM thousand (3,0(30).

gallons of wastewater were discharged, with wastewater entering waters of the Stare.

5. In a letter to the R¢spondent's ageoi dated Januar/7, 2003, Dcparsnent szafi' informed the

Resp and¢nt's agent nhaz the Department had rccdv-cd several letters from ircsidezzrs of River

Hills Subdivision who were concanad about the recent SSOs. Depa.¢ Lnuent staff requested a

detailed report from the Respondent regarding corrective: actions taken Cr planned to prevent

SS Os.

6. In a letter to Department rafi' dated Fabruary 7, zoos, the Respondeufs agent outlined i s

Contingency Plan for Pump Station Failure, Routine Pump Station Inspection and

Maintenance Program, Sewer Cleaning and Repair Program and Response Action Plan

On March 20, 2003, the Respondent's agent reputed a SSO at the manhole closestto PS #14

The report attributed the SSO to heavy rainfall, and indicated that the Respondent's agents

telev ised the sewer l ine and walked the l ine to look for inf i l tration sources. The

Respondent s agents lirued and cleaned the affected area. The SSO report indicated that

approximately two thousand (2,000) gallons of wastewater were discharged, and that the

wastewater mered waters of the State

In a letter ro Department staff dated March 26, 2003, the Respondcnfs ager: indicated

that the Rcspondcnfs employees had identiiicd an .area of sewer line that seemed ro b¢ the
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'smxrcé Qfmwt of the How that resulted in the SSO on March 20, 2883. The Respondents .

agent stated That the scctirm of line gras replaced on March 25, 2003 .

9, On.April 10, 2003, theRsspondenfs agent reported a SIG) at PS #26. The SSO report

attributed theSSO to inflow and infiltration(I&1) cans Cd byheavy rainfall, and indicated that

the Respo rider' s agentshad cleaned up the debris and bad televised the sewer line to locate

the source of the I&I. The report estimated that two thousand four hundred (2,400) gallons

of wastiwaier entered Waters of the State.

CONCLUSIONS OF LAW'

Based upon the above Findings of fact, the Department reaches the following Conclusions of

Law:

1. The Respondent violated due Pollution Control Act, S.C. Code Ax1n.§ 48~l~90(a)(Supp.

1987), in that it discharged wastewater into the emviromnent, including waters of the Stats,

in a manner other than 'm c0rr1pIizu1cc wir.h a permit issued by the Department.

2. The Pollution Control Act, S. Code Arm.§48~1-330 (1937), provides for a civil penalty

not to exceed tem 'thousand dollars (S10,000.00) per day ofviolatiorx for any person violating

-4

the Act or any rule, regulation, permit, permit condition, final dctennination, or Order of the

NO W, THEREFORE, IT IS ORDERED, pursuant no thePollution Control Act, S.C. Code

Ann §48-1-50 (1987) and §4-8-1 -100 (supp. 2002)~ that the Respondent shall:

Henceforth, comply with all permittuzg and operating requirements in accordance with

State and Federal regulations.

F

1.

DBpa1TT11€T'Kt.

c.

4 _
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Beginning immediately upon execution of this Order, within twenty-four (24) hours after

detection, or on the next business day# an SSO occurs on a weekend or holiday, orally report

to the Department all SSOs which enter surface waters of the State or which exceed Ive

hundred (580) gallons. Withfnive (5) days Mer each detection, submit a written rcpon to the

Department for any and all reportable S805 'Lu accordance with Dl-:il£C's Sanitary Sewer

Overflow or Pump Station Failure Report Form

Within sixty (60) days of the date ofexecutioo of this Order; begin development fan atidit and

a comprehensive management plan for the wasrewvater collection system (W'WCS). The

management plan shall include, 'but.is not limited to the following: l) expenditures related to

operation and maintenance costs, as well as repair work, to demonstrate a proper financial

onunftment to The WWCS: 2) PS inspection and maintenance schedules, 3) a sewer inspection

and cleaning program; 4)188 evaluations, including spacial flow monitoriNg of the danalianage:

basins for PS #14 and PS 2326; 5) rnaznhole inspections; 6) lags/records of daily operations; 7)

easemenUri~ght~of-way maintenance; 8) a spare parts inventory; and 9) any other components

necessary for proper operation and mainxanaoce of the WWCS

4. Within two hundred forty (240) days :bf the date of cxccuticfn date of :his Under, the

management plan shall be finalized and implernenxed

Within one hmndrcd eighty (180) days bf the date of execution of this Order, submit to the

Department a corrective action plan and schedule ro address priority deficiencies in the WWCS

(PSs, manholes line breaks/deterioration, <-:tc.). When approved by the Department, t21c

2.

schedule shall become an enforceable part of this Old
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6. Within one hundred eighty (180) days of the dare of execution of this Order, submit to the

Department a summary report of corrpciive actions taken to data addressing dcicfencics 'm the

WWCS. includinsr. but not limited to. an estimate of the amount of I&I clilMinaned in the

draiixase basins for PS #14 and PS #25. Within one hundred eighty (180) days thereafter, and

»'=1v subsequent one hundred eighty [180) days until the conclusion of the approved schedule

period, submit additional summary reports of such corrective actions

Within thirty (30) days of the execution date of this Order, pay to the Department a civil

penalty in the amount of nine thousand six hundred dolliazrs ($9,600.00)

PURSUANT TO THIS ORDER., all communication jagarding this Order and its requirements

hall be addressed as follows

Anastasia Hunter-Shaw
Water Enforcement Division
Bureau oflWat¢r
scD1-LEc
2600 Bull Street
Columbia. S.C. 29201

IT B FURTHER ORIDERED AND AGREED that failure to comply with any provision of this

Order shall be grounds for further enforcement action
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THE SUUTH CAROLINA OF
94m AND EaWMONMEr¢TAL CONTROL

4

.>-244
Robert W. King, II., P.E. `
Deputy Commissioner
Environmental Quality Control

DATE :

_:T '° ' \' 3 ,
628823 6, f l"5)5'2"".l"(.

Alton C. Boozer, Chief u
Bureau of Water

DATE:

M 964.44/' 4  - r » J \ K
Director, Water Enforcernenc Div ion

DATE: 7474/

Attorney for the Department
DATE:

WE CONSENT*

fan DATE:
Carolina Water Service, Inc.

r
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THE SOUTH CAROLINA DEPARTMENT OF
HEALTH AND Bnv1Ror~'mEr~*TAL CONTROL

4

Rohm w. King, Jr., p.B. '
Deputy Commissioner
Environmental Quality Control

DATE :

: - - . (L f 'Z"'
4,.9.1.

Alton C. Boozer, Chief v
Bureau of Water

DATE:

< 4 4
Director, Water Enforcement Division

DATE: 74749

Attorney for the Department
DATE : 7/2 3I/054

WE CONS »

i f
DATE:

Carolina Water Service, Inc.

r
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THE STATE OF SGUTH CAROLINA BEFORE THE DEPARTMENT OF
HEALTH AND ENV1;RON1WrENTAL CONTROL

IN RE: sERv1pEs OF SOUTH CAROLINA, INC.
FARROWUOD ESTATES (450012)

RIc1=11.Ann COUNTY g

4

CONSENT ORDER
04-073-DW

Utilities Services of South Carolina, Inc. (Respondent) owns, operates and

maintains a public water system (PWS) that serves the residents of Farrowood Estates in

Richland County, South Carolina.

Inspections of the Respondents PWS by South Carolina Department of Health

and Environmental Control (Department) staff revealed that the Respondent failed to

properly operate and maintain its PWS .

In accordance with approved procedures, the parties have agreed to the issuance

of this-Order to include the following Findingsof Fact and Conclusions of Law.

FINDINGS OF FACT

Utilities Services of South Carolina, Inc. (Respondent) owns, operates and

maintains a`public water system (PWS) that serves the residents of Farrowood

Estates in Richland County, South Carolina.

The Respondents PWS consists of two (2) groundwater wells, one (1) fifteen

thousand (15,000) gallon storage tank and a water distribution system that serves

one hundred fifty (150) service connections,

3. On October 1
I'

2002, the Respondent legally assumed ownership and

2.

1.

r



responsibility for the above-referenced PWS .

On June 12, 2003, Department personnel performed a Sanitary Survey of the

RespQnden't's PWS. The PWS received an "unsatisfactory" due to the

'following daiiciencies:

A. The current number of service connections exceeds the system capacity

with the largest well out of service.
1

B. The.Respondent has not repainted the storage tank located next to well #1 .

It has rust spots and needs to be addressed.

The Respondent has not properly maintained the well #1 well house. It

has a leak in the roof mud a significant amount of water damage.

5. On December 3, 2003, the Department issued to the Respondent Operating Permit

No. 4050012 requiring the Respondent to address water quantity and operation

and lnainteuazlce deficiencies at the PWS.

6. On March 4, 2004, per telephone conversation with Department staff, the

Respondent stated the deficiencies as listed in Item #4, B and C had been

addressed.

CONCLUSIONS OF LAVV

Based upon the above Findings of Fact, the Department, pursuant to the State

Safe Dxinkins \Vatel. Act, S.C. Code Ann. §§ 44-55-10 et seq. (2002), reaches the

following Conclusions of Law :

The Respondent violated theState Pximarv Drinking Water Regulations, 24A S.C.

Code Ann. Rags. 61~58.7 (Supp. 2003), in that it failed to properly operate and

maintain the PWS .

4.

1.

C.

2



11. The State Safe Drinking Water Act, S.C. Code Ann. § 44_55_90(bl (2002)

provides for a civil penalty not to exceed five thousand dollars ($5,000.00) a do;

per violation for any person violating the Act.

NOW, THEREFORE, IT IS ORDERED, CONSENTEN) TO AND AGREED,

.pursuant to the State Safe Ddnkinz Water Act, S.C. Code Ann. §§ 44-55-1G et seq.
5 4

(2002), that the Respondent shall:

Henceforth, operate and maintain the PWS in accordance with all applicable State

and Federal laws and regulations.

2. Within £i'r¢en (15) days of the execution date of this Order, notify the Department

in writing of your intent to resolve system capacity deficiencies by either

interconnecrdng with another approved PWS, installing a new we11(s) or through

redevelopment of the existing weL1(s).

If the. Respondent chooses to resolve system capacity through redevelopment at

the existing we11(s), the Respondent shall take the appropriate actions necessary to

obtain final approval to place into operation from the Department by August 1,

2004.

If du: Respondent chooses to interconnect with another approved PWS, the

Respondent shall take the appropriate actions necessary to obtain anal approval to

place into operation from the Department by September 1,-2004.

If the .Respondent chooses to install a new well(s), the Respondent shall take the

appropriate actions necessary to obtain final approval to place the new we11(s) into

operation from the Department by July 1, 2005.

By June 1, 2004, schedule an inspection to verify completion Qt; all operation and

4 '

3.

1.

4.

5.

6.

*s
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maintenance deficiencies as listed above in Item # 4, B and C under Findings of

Fact. The Respondent shall contact Department staff at the Central Midlancls

District at 803-896-0620 to schedule the inspection

PHE PARTIES FURTHER STIPULATE that the Respondent shall pay a civil

penalty of three thousand dollars (83,000.00) .should it fail to comply with any

requirement established pursuant to this Consent Order, iJ1c1u_ding any implementation

schedule approved by the Department. Such penalties shall be due and payable upon

written notice to the Respondent. The Dcparinnenfs determination that a schedule has

been missed shall be final. All penalties due under this paragraph shall be made payable

to the South. Carolina Department of Health and Environmental Control within thirty (30)

days of notification by the Department. The stipulated penalties set forth above shall be

in addition to any other remedies or sanctions which may be a.vai1ab1e to the Department

by reason of the Respondent's failure to comply with the requirements of this Order. The

Departments determination that the requireznents have not been met shall be final

IT IS FURTHER ORDERED AND AGREED that if any event occurs which

causes or may cause a delay in meeting any of the above-scheduled dates for completion

of any specified activity pursuant to the approved schedule, the Respondent shall lwtity

the Department in writing at least Eve (5) days before the scheduled date, if practicable

as determined by the Department. The Respondent shall describe in detail the anticipated

length of the delay, the precise cause or causes of delay (if ascertainable), the measures

taken or to be taken to prevent or minin1i.ze the delay, and the timetable by which the

Respondent proposes that those measures will be implemented

The Department shall provide written notice to the Respondent as soon aS



...reference as an enforceable part o f this Consent Order, and, thereafter, be referred to as

obtaining governmental permits or performing any other requirement of this Order o;r any

procedures, despite

procedure necessary

with applicable statutes or regulations governing contracting, procurement or acquisition

normal precipitation events, or failure by the Respondent to exercise due diligence in

an attachment to Loc Consent Order.

work activities,

Any extension shall be granted at the sole discretion of the Department, incorporated by

unanticipated or increased costs of performance, changed economic circurnstainccs,

inaction of any governmental. agency or authority; and e) delays caused bY compliance

applications, any necessary authorizations, approvals, permits, or licenses due to action or

obtain, after exercise of reasonable diligence and timely submittal of all applicable

could not be reasonably anticipated causing unusual delay

war,

control of the Respondent drat causes a delay in or prevents the performance of any Qr the

conditions under this Consent Order including, but not limited to: a) acts of God, fire

been granted. An extension shall be granted for any scheduled activity delayed by an

evellt of fot-ce majeure, which shall mean any event arising from causes beyond the

practicable that a specific extension of time has been granted or that no extension has

1171S1.1ITL.L°CtiOI1,

Events Which are not force majeure include by example, but are not limited ro,

IT IS FURTHER ORDERED

c) rcslxaint by come order or order of public authority; d) inability to

civil

the exercise of reasonable diligence by the Respondent.

to provide performance pursuant

d disturb once, o r

AND AGREED

explosion, b) adverse weather conditions

to the

in trzmspmtation and/or Held

provisions of this Order.

that

provision of' tiais Order shall be grounds r fLu'[h.€.T enforcement action to the

r

to

5
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pursuant



State Safe.Drilnkin»<z Water Act, S,C. Code Ann. § 4-4-55-80(a) (2002), to include the

assessment of additional civil penalties

PURSUANT TO THIS ORDER, all requirements to be submitted to the

Dezpartment shall be addressed as follows

Karfcn L. Ramos
Bureau of Water-Enforcement Division
S.C. Department of Health and Environmental Control
2600 Bull Street
Columbia_ S.C. 29201



THE SOUTH CAROLINA DEPARTMENT OF
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DATE
Robert W. Kilug, Jr., P.E.
Deputy Commissioner .
Environmental Quality Control V u

4

,~' DATE
Alton C.Boozer, Chief
Bureau of Water

'WE CONSENT:

8»~» Jo' >'84,~.»_~
Bruce T. Haas, Regional Director
Utilities Services of South Carolina, Inc.

DATE 3/2 >~f

.  \ L<T1"L l

Attorney for the Department
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Valerie A. Bewtterton, Director
Water Enforcement Division
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3. On October 2002,1, the Respondent legally assumed .owners1n`p and

responsibility for the above-referenced PWS .

.on June 12,. 2003, Department personnel performed a Sanitary Survey of the

Respondeufs PWS . The PWS received an "unsatisfactory' rating due to the

following deficiencies :

The curie=nt number of service conneedons exceeds the system capacity
4

with do largest well out of sem'ce.

has not cleaned the storage tank located next to Well#L

It is covered with lichens and needs to be addressed,

C, The Respondent has not properly maintained the well #2 well house. The

Weil house is dilapidated and in need of repair.

CONCLUSIONS OF LAW

Based upon the above Findings.of Fact, the Department, pursuant to the State

safe jg; .g Waiar Act, sec. Code Ann. §§ 44-55-10 et seq . (2002), reaches the

following Conclusions of Law:

The Respondent violated theState Primarv Drinking Water Regulations,24A S.C.

Code , . Rags. 61-58.7 (SUPP- 2003), in that it failed to properly operate and

maintain The PWS .

2. The State Safe Drinking Water Act, S.C. Code Ann. § 44-55-90(b) (2002),

provides for a civil penalty not to exceed Eve thousand dollars ($5,000.00) a day

per violation for any person violating the Act.

now, THEREFORE, IT IS ORDERED, CONSENTED TO AND AGREED,

pursuant to the State Safe Drinking Water Act, S.C. Code Ann. §§ 44-55-10 et sea.

r
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(2002), that the Respondent shall

Henceforth, operate and maintain the PWS in accordance with all applicable State

and Federal laws and 1°e,*Iu}ations

Within.flfteen (15) days of the execution date of this Order, notify the Department

in writing of your intent .to resolve system capacity deficiencies by either

interconnecting with another approved PWS, installing a new we11(s) or dmrough

redevelopment of the existing wel1(s)

If the Respondent chooses tb. resolve system capacity through redevelopment of

the existing we11(s), the Respondent shall take the appropriate actions necessary to

obtain final approval to place into operation firm the Department by December

15

If the Respondent chooses to interconnect with another PWS, the Respondent

shall We the appropriate actions necessary to obtain final approval to place into

operation from the Department by January 1, 2005

If the Respondent chooses to install a new we11(s), the Respondent shall take the

appropriate actions necessm' to obtain inal approval to place the new we1I(s) into

operation from the Department by September 1, 2005

By July 1, 2004, complete and schedule an inspection to verify completion of, all

operation and maintenance deficiencies as listed above in Item # 4, B and C under

Findings of Fact. The Respondent shall contact Department staff of the Ceniial

Midlands Environmental Quality Control District at (893) 896-0620 to sclmedmlc

the inspection

THE PARTIES FURTHER STIPULATE that the Respondent shall pay a civil



penalty of three thousand dollars ($3,000.00) should it fail. to comply with any

requirement established pursuant to this Consent Order, including any implementation

schedule approved by the Department. Such penalties shall be due and payable upon

written notice to the Respondent. The Depalllnent's determination that a schedule bas

been missed shdl be final. All penalties due under this paragraph shall be made payable

to the South Carolina Department of Health and Environmental Control tlalilrty (30) .

days of notificatioN by the Department. The stipulated penalties set forth above shall be

in addition to any other remedies or sanctions which may be available to the Department

by reason of the Respondent's failure to comply with the requirements of this Order. The

Department's determination that ds requirements have not been met shall be final.

IT IS FURTHER ORDERED AND AGREED that if any event occurs which

causes or may cause a delay in meetingany of the above-scheduled dates for completion

of any specified activity pursuant to the approved schedule, the Respondent shall notify

the Department in writing at least live (5) days before the scheduled date, if practicable,

as dctennined by the Department. The Respondent shall describe in detail the anticipated

length of the delay, the precise cause or causes of delay (if ascertainable), the measures

taken. or to be taken to prevent or minimize the delay, and the timetable by which the

Respondent proposes that those measures will be implemented.

The Department shall provide written notice to the Respondent as soon as

practicable that a specific; extension of time has been granted or that no extension has

been granted. An extension shall be granted for any scheduled' activity delayed by an

event of force majeure, which shall mean any event arising from causes beyond the

control ofthe Respondent that causes adelay in or prevents the performance ofanyof the

l
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conditicMs under this Consent Order including, but not limited to: a) acts of God, re,

war, insurrection, civil disturbance, or explosion, b) adverse weather conditions' that

could not be reasonably anticipated causing unusual cielay in transportation and/or Held

work activities; c) restraint by court .order or order of public authority; d) inability to

obtain after exercise of reasoxlable diligence and .timely submittal of all applicable
ft

applications, any necessary authorizations, approvals, permits, or licenses due to action or
4

inaction of any ggvemmental agency or authority, and e) delays caused by compliance

with applicable states or regulations governing contracting, procurement or acquisition

procedures, despite the exercise of reasonable diligence by the Respondent.

Events which are nQtforce majeure include by example, but are not limited to,

unanticipated or increased costs of performance, changed economic circumstances,

normal precipitation events, or" failure by the Respondent to exercise due diligence in

obtaining govenunental permits or performing any other requirement of this Order or any

procedure. necessary. to provide performance pursuant 'to the provisions of dis Order.

Any extension shall be granted at the sole discretion of the Department, incorporated by

reference. as an enforceable part of this Consent Order, and, thereafter, be referred to as

an attachment to the Consent Order.

IT  IS FURTHER ORDERED AND AGREED that failure to comply with any

provision of this Order shall be grounds for fuMier enforcement action pursuant to the

State Safe'Drinkin9 Water Act, S.C. Code Ann. § 44-55-80(a) (2002), to include the

assessment of additional civil penalties.

r
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PURSUANT TO THIS ORDER, all requirements to be submitted to the

Department shall be addressed asfollowsz

.Karen L. Ramon .
Bureau of Water-Enforcement Division
S.C. Department of I-Iealth and Environmental Control
2600 Bull Street .v
Columbia,IS.C. 29201 .

Q

THE SOUTH CAROLINA DEPARTMENT OF
AND E1w1Ron1v1En:rAL CONTROL 1

f?

74 . / Sr . /
Robert w. King, Jr., p.E.
Deputy Commissioner .
Environmental Quality Control

DATE

Alton C. Boozer. Chief
Bureau of Water

DATE 553/3/_/9 y

WE CONSENT

< 8 ,,,;..,. J

Bruce T. Haas. Regional Director
Utilities Services of South Carolina, Inc

DATE 3/2

DATE '§}7!{a'7
Attorney for the 'Department

\ ;&~Q ,l ~ -
Valerie A. Betterton.Director
Water En forcemeat Division

4

DATE '3 \ '30\e l
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CERTIFIED MAIL RECEIPT No. 7005 2570 0001 9833 7386
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Environmental Protection

Jeb Bush
Governor

Central District
8319 Maguire Boulevard, Suite 232

Orlando, Florida 32803-3767
Colleen CasUlle

Secretary

SENT VIA E-MAIL TO: p.c.fIvnn@utilitiesinc-u.sa.c0m

* H

April 20, 2006

SANLANDO UTILITIES CORPORATION
200 WEATHERSFIELD AVENUE
ALTAMONTE SPRINGS FLORIDA 32714

OCD~C4WW-06-03 DO

A.. NTION PATRICK C FLYNN
REGIONAL DIRECTOR

SUBJECT: SHORT FORM CDNSENT ORDER
Proposed Settlement of Weldva Hunt Club WWTP
OGC File No.: 06-0800

Dear Mr. Flynn:

The purpose of this letter is to complete the resolution of the matter previously identified
by the Department in the Warning Lmerdated January 13, 2006, a copy of which is attached. The
corrective actions required to bring your ,facility into compliance have been Pcrfonned. The
Department finds that you are in violation of the rules and statutes cited in the attached Warning
Letter. In order to resolve the matters identified in the attached Warning Letter, you are assessed
civil penalties in the amount of $2,250.00, along with $250.00 to reimburse the Department costs,
for a total of $2,500.00. .

i
=

E
I

The civil penalties are apportioned as follows: $2,000.00 for violation of Sections
403.121 (3)(b) and 403.i6l(1)(b), Florida Statutes, and Rules 62_620.300(5) and 62-4.030, Florida
Administrative Code, $250.00 for violation of Sections 4l.121(6) and 403.16l.(l)(b), Florida
Statutes, and Rules 62-620.300(5) and 62-4.030, Florida Administrative Code

The Department hclcnowiedges that the payment of these civil penalties M you does not
constitute an admission of liability. This payment must be made payable to the Department of
Environmental Protection by cashier-'s check or money order and shall include die OGC File
Number assigned above and the notation "Ecosystems Management and RestoratiOn Trust Fund
Payment shall be sent to the Department of Environmental Protection, Central District Office
3319 Maguire Boulevard, Suite 232, Orlando, Florida 32803-3767, within 30 days of your signing
this letter

Your signing this letter constitutes your acceptance of the Department's offer to resolve
this matter on these terms. If you elect to sign this letter, please return it to :he Department Ar the
address indicated above. The Department will then countersign the letter and file it with the Clerk
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Sanlando Utilities Corporation
OGC File No: 05-0800
Page 2

of the Department. When the signed letter is Sled with the Clerk, the letter shall constitute Baal
agency action of the Department which shall be enforceable pursuant to Section 120.69 and
403.121. Florida Statutes

If you d.o nor sign, and return this letter to the Department at the District address by May 8
2006, the Department will assume that you are not interested in settling this matter on the above
desoribed lerrns, and will proceed accordingly. None of your rights or substantial interests are
determined by this letter unless you sign it and it is filed with the Deparllnent Clerk

Sincerely

Vivian F, Garfein
Director, Central District

V`FG//ca

FOR THE RESPONDENT

I, Patrick C. Flynn, Regional Director, on behalf of Sanlando Utilities Corporation, HEREBY
ACCEPT THE TERMS OF THE SETTLEMENI OFFER IDENTIFIED ABOVE

By

Date: 8'//4'/46
/

l l
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Sanlando Utilities Corporation
OGC File No.: 06-0800
Page 3

FOR DEPz~'sRTIvH8NT USE ONLY

4

I 2006 in,Q/w* day of 9DONE AND ENTERED this
Orlando, Flonlda. 4

s STATE OF FLORIDA DEPARTMENT
or- ENVMONMENrAL PROTECTION

/
Vivian F. Garfem '

J

director, Central District

:
-I
I

FILED, on this date, pursuant to
§120.52, Florida stain-:s
with the designaicd Department
Clerk, receipt of which ishereby
acknowledged.

MM¢¢a48a¢¢/alwv C;/2.2/294
Clerk Date

VFG: ca

Enclosures

Copies iimaished to: Lea Crandall, Agency Clerk, Mail Station 35

r
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Department of

Environmental Protection
4
3

Jeb Bush
Govemfar

CBnUBI District
3319 Maguire Boulevard, Suite 232

Orlando, Florida 32803-3787

Colleen M. Castiile
Secretary

SENT VIA E»MAlL TO: p.c.f]vnn@utiIitiesirio-L1sa.com

1 4

January 13, 2006
1

SANLANDO UTILITIES CORPORATION
200 WEATHERSFIELD AVENUE
ALTAMONTE SPRINGS FLDRIDA 32714

WARNlNG LETTER No. OWL-WW-06-0002

ATTENTiON PATRICK FLYNN
REGIONAL DIRECTOR

Seminole County - DW
Wekiva Hunt Club WWTF
Wastewater Facilitv - Permit No. FL0035251

Dear Mr- Flynn:

The purpose of this fetter is to advise you of possible violations of law for which you may be
responsible, and to seek your cooperation in resolving the matter. A file review conducted on
December 29, 2005, of Wekiva Hunt Club WWTF indicates that a violation of Florida Statutes
and Rules may exist at the above described facility. A copy of the inspection report is enclosed
for your review, Department of Environmental Protection personnel noted the following at the
above described facility:

A review of the Discharge Monitoring Reports (DMRs) and records on file indicated the
following violations:

a. The total phosphorus monthly maximum results reported on the D001 DMRs for June,
September and October 2005 were 0.84; 1.1 and 0.54 mg/L, respectively, which
exceeded the permit limit of 0.5 mg/L.

b. The total phosphorus monthly average results reported on the D001 DMRs for June and
September 2005 were 0.84 and 0.67 mg/L, respectively. which exceeded the permit limit
of 0.4 mg/L.

iI
d. The annual average daily flow results to the percolation ponds (R001) reported on the

DMRs for August through October 2005 were 0.426, 0.432 and 0.418 MGD, which
exceeded the permit limit of 0;40 MGD.

c. The Carbonaceous Biochemical Oxygen Demand (CBOD5) monthly average result
reported on the D001 DMR for July 2005 was 5.2 mg/L, which exceeded the permit limit
of 5.0 mg/L.

r
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Saniarwdo Utilities Corporation
Warning Letter No. OWL-VWV-06-0002
Page 2

Section 403, Florida Statutes, provides that'

1

r

A.

r

I

Florida Statutes, Chapter 403.181 Prohibitions, violations, Intent. (1) It shall be a
violation of this chapter, and it shall be 'Prohibited for any person: (b) To fail to obtain any
penni required by this chapter or by rule or regulation, or to violate or fail to comply with
any rule, regulation, order, permit, or certification adopted or issued by the Department
pursuant to its lawful authority.I

r
4

B. Florida Administrative Code Rule 62-820.300 General Prohibitions. (5) A permitted
industrial or domestic wastewater facility or activity shall not be operated, maintained,
constructed, expanded, or modified in a manner that is inconsistent with the terms of the
permit.

I
l

Florida Administrative Code Rule 62-4.030 General Prohibition. Any stationary
installation which will reasonably be expected Io be a source of pollution shall not be
operated, maintained, constructed, expanded, or modified without the appropriate and
valid permits issued by the Department. unless the source is exempted by Department
rule. The Department may issue a permit only after it receives reasonable assurance that
the installation will not cause pollution in violation of any of the provisions of Chapter 403,
F.S,, or the rules promulgated thereunder. A permitted installation may only be operated,
maintained, constructed, expanded or modified in a manner that is consistent with the
terms of the permit.

r

\

The activities noted during the Departments file review and any other activities at your facility
that may be contributing to violations of the above described statutes or rules should be ceased.
Operation of a facility in violation of state statutes or rules may result in the potential liability for
damages and restoration, and the judicial imposition of civil penalties, pursuant to Sections
403. 141 and 403.161, Florida Statutes.

You are requested to contact Clarence Anderson or Daniel Hall of this office at (407) 893-3313
within 15 days of receipt of this Waming Letter to arrange a meeting to discuss this matter, The
Department is interested in reviewing any facts you may have that will assist~in determining
whether any violations have occurred. You may bring anyone with you to the meeting that you
feel could help resolve this matter. The Department has tentatively calculated penalties for the
violations addressed above and may discuss the penalties at the meeting

Please be advised that this Waming Letter is part of an agency investigation, preliminary to
agency action in accordance with Section 120.57(4), Florida Statutes, We look forward to your
cooperation in completing the investigation and resolution of this matter

for

Sincerely

Vivian F. Garfein
Director. Central District

VFG/ca
Ericlosure: Inspection Report
cc: DW Permitting Section

David O'Erien, DEEP/Tallahassee

C.
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Carroll, Bradley

"Attached (as identified) are copies of Consent Orders entered into between the Florida Department of
Environmental Protection ("DEP") and the Utilities, Inc. ("Ul) affiliates listed below. Pursuant to DEP regulations
to address any system deficiencies through its enforcement process, Consent Orders would be issued to identify,
correct and in many cases, assess civil penalties as part of the standard process."

J
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Charlie Crisp
Go vernox

94 §,§M1
Florida Department of

Environmental Protection left' Kottkam p
Lt. Governor

Northwest District
160 Governmental Center

Pensacola. Florida 32502-5794

M Michael W. Sole
Secretary

February 15, 2007

SENT VIA E-MAIL
p.c.f1ynn@uti1itieslmc-usa.com

Mr. Patrick Flynn
Bayside Utility Services Inc
200 Weathersfield Avenue
Altamonte Springs, FL 32714

Mr. Flynn

The purpose of this proposed Settlement (OGC File No. 06-2421-03-DW) is to resolve
the matters . concerning the Bayside Uti l i ty .Services Inc., wastewater
collection/transmission system, located in Bay County, previously identified by the
Department in the enclosed Warning Letter dated September 22, 2006. The Department
found that you Were in violation of Chapters 62~604.130(1) and 62-604.500(3), Florida
Administrative Code (Fla. Admin. Code) and Sections 403.088(1) and 403.161(1)(a)
Florida Statutes (Fla. Stat.) for the unauthorized discharge of sewage to surface waters on
March 10 and April 1, 2006. In order to resolve these matters, you are assessed civil
penalties in the amount of  $2,000.00, along with $200.00 for reimbursement of
Department costs, for a total of $2,200.00

The Department acknowledges that the payment of these civil penalties by you does not
constitute an admission of liability. This payment must be made payable to the
Department of Environmental Protection by cashier's check or money order and shall
include the OGC File Number and the notation "Ecosystems Management and
Restoration Trust Fund." Payment shall be sent to the Department of Environmental
Protection, 160 Governmental Center, Pensacola, Florida 32502-5794, within 30 days of
your signature

More Protection. Less Process
www,dep.sra1e,/l.us



Mr. Patrick Flynn
Page 2

Your signature on this letter indicates your acceptance of the Department's offer to
resolve these matters on these terms.If you elect to sign this letter, please return it to
the Department at the address indicated above. The Department will then countersign
the letter and file it with the Clerk of the Department. When the signed letter is filed
with the Clerk, the letter shall constihite final agency action of the Department that shall
be enforceable pursuant to Sections 120.69 and 403.121, Fla. Stat

If you do not sign and return this letter to the Department at the District address within
15 days of the receipt of this letter, the Depart-ment will assume that you are not
interested in settling these matters on the above described terms, and will proceed
accordingly. None of your rights or substantial 'interests are determined by this letter
unless you sign it and it is filed with the Department Clerk

Sincerely

Q
David P. Morris. P.E
Program Administrator
Water Facilities

DPM/18
End: Notice of Rights

Warning Ltd. ltd. 09/22/06



Mr. Patrick Flynn
Page 3

FOR THIS RESPONDENT:

I, Patrick Flynn, on behalf of Bayside Utilities, Inc., HEREBY ACCEPT THE TERMS OF
sE1'rLE1v1EnT OFFER IDENTIFIED ABOVE. g

1

i' . . "-B}":*.w»~'*""
D a t e : . 7

DONE AND ENTERED this

FOR DEPARTMENT USE ONLY

w
Co day of W/1479014 r 2007.

STATE OF FLQRIDA DEPARTMENT
OF ENVIRONMENTAL .PROTECTION

David P. MorreS, P.E.
Program Administrator
W ater Fml i r ies

Ll

Fla. Stat., with the designated Department

1'
9
5
\ ,

Eiled, on. this date, under Section 120.52,
ICllerk, receipt of which is hereby acknowledged .

9 / " f t , " 34 M 3' J4LQM 7
..Qr§<8rk Date

g l 1

Executed Copies furnished to:
DEP Office of General Counsel, Clerk (lea.crandall@dep.state.f1.\as)
DEP Panama City Branch Office
Scotti L. Haws, Regional Compliance 8: Safely Manager (slhaws@uiwater.corn)

i i

' Z N
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Department of
Environmental Protection

Jeb Bush
Governor

Northwest District:
160 Govemmend Center

Penasacda. Florida 32502-S794

Colleen M. Castilie
Secretzrv

September 22, 2006
SFNT VIA FMAll
p.c.flynn@utilitiesinc-usa.com

Patrick Flynn
Bayside Utility Services
200 Weathersfield Avenue
Altamonte Springs, FL 32714

Mr. Flynn

The purpose of this Warning Letter (hw DW 03-1539) is to advise you of
possible violations of law for which you may be responsible, and to seek your
cooperation in resolving these matters. On March 10, 2006, personnel from the
Department of Environmental Protection (Department) conducted a site inspection of
the pump station located at the intersection of 6301 Big Daddy Drive, and 901 Mariana
Drive, in Bay County. On August 23 and 24, 2006, Department personnel conducted a
site inspection of an uncapped sewer line at Lot DO in the Bayside Mobile Home Park
located on Big Daddy Drive, in Bay County. Department records and observations
indicate that violation(s) of Florida Statutes (Fla. Stat.) and Florida Administrative Codes
(Fla. Admin Code) might exist regarding the following

On March 10, approximately 500 gallons of raw sewage was overflowing
from a manhole On Big Daddy Drive. The flow entered into a ditch and
stormdrain that discharges into West Bay

On April 1, approximately 1000 gallons of raw sewage was overflowing from the
same manhole on Big Daddy Drive. The flow entered into a ditch and
stormdrain that discharges into West Bay

On August 23, approximately 1500 gallons of raw sewage was overflowing from
an uncapped sewer line at the Bayside Mobile Home Park, located on Big
Daddy Drive. The flow entered into a drainage ditch that discharges into West
Bay

Chapter 62_604.130(1>, Fla. Admin. Code, prohibits the release or disposal of
excreta, sewage, or other Wastewaters or residuals without providing proper treatment
approved by the Department or otherwise violating provisions of this rule or other rules
of the Fla. Admin. Code

3 f' r EFT* i 8 c : " I '¥ f . '5



Mr. Patrick Flynn
Page 2

Section 403.088(1), Fla. Stat., states that no person shall discharge wastes into
waters of the state without written authorization of the Department

Section 403.161(1)(a), Fla. Stat., states that it shall be a violation of this chapter
and it shall be prohibited for any person: to cause pollution, except as otherwise
provided in thos chapter, so as to harm orinjure human health or welfare, animal, plant
or aquatic life or property

Chapter 62-604.130(6), Fla. Admin. Code, states that it Le a prohibition to fail to
maintain equipment in a condition which will enable the intended function

Chapter 62-604.500(3), Fla. Admin. Code, states that all equipment necessary
for the collection/transmission of domestic wastewater, including equipment provided
pursuant to Rule 62-604.400(2), Fla. Admin. Code, shall be maintained so as to function
as intended

Section 402>.161.(1)(b), Fla. Stat., and Chapter 62-4.030,Fla. Admin Code, state
that it is a violation to fail to comply with any rule, regulation, order, permit, or
certification adopted or issued by the Department pursuant to its lawful authority

You are requested to contact Erica Mitchell at (850) 595-8300, extension 1186
or via e-mail, at Erika.Mitchell@dep.stafe.fI.us within 15 days of receipt of this Warning
Letter to arrange a meeting to discuss these matters. The Department is interested in
reviewing any facts you may have that will assist in determining whether any violations
have occurred. You may bring anyone with you to the meeting that you feel could help
resolve these matters

Please be advised that this Warning Letter is part of an agency investigation
preliminary to agency action in accordance with Section 120.57(5), Fla. Stat. We look
forward to your cooperation in completing the investigation and resolution of these
matters

Sincerely

David p. Morres.P .E
Program Administrator
Water Facilities

DP.M/ct

CC
FDEP Panama City Branch Office (marlane.castellano@dep.state.fl.us)
FDEP Panama City Branch Office (charlotte-ann.filloramo@dep.state.fI.us)
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]4:b Bush
Governor

SOUMW8{ District:
13051 North Telecom Parkway

Temple Terrace, FL 3363747926
Telephone: 813.632-7600

Coliecn N. Cuxiile
Secrcutry

Novcinbcr 28, 2006

W

CERTIFIED MAIL
.RECEFPT REQUESTED

7004 0750 0003 0516 xx8o

Mr. Patrick Fhgnn, Regional Manager
Mid- Couiity Sérvic¢8. Inc.
206. \V¢ali1cl1s1i¢ld Avenue
Almamonw Springs, FL 32714

Proposed Settlement of' Mid~County Services, Inc.
OGC File No. 06~l742
Mid-County WWTF
.Facility ID No. FL0034789
Pinellas County

Dc:1rMr. Flynn:

Enclowsacd is a Copy of the executed Consent Order, OGC File No. 06-1742, regarding the abdve-
rcfcnrnced facility. The ¢ffcclive date oftheConsent Order is November 22, 2006.

The payment of $4,500.00 in penalties :Md Department costsis do:nolater than December 9, 2086.

i n

Slnouhl youhave any quaszions, picas contact Ivlichclu Duggan Ar (813) 632-76480, cxwnsion335,
or via e-mail: n1ichc1c.dugg:m@dcp.smtc.fl.us.

Sincerely,

Thomas Gwcciardo
Environmental Manager
Domestic Wastewater Section
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Jeb Bush
Governor

Your signing this lesser ccnsticuxqzs Mid-County Sbrviccs, Inq.'s acceptance of the DepartmcnVs
offer to resolve this matter on these terms. If you elect to sign this lunar, please rclum it to the
Depanmcm an the pddregs indicaxed abovc.. Tli¢..D¢panm¢ntMII then. goumcrsign the Inner and
tile it with the Clerk oftlre Department. When the signed lertcrl is filed with Me Clerk. the letter
shall constitute Baal agency ucrion of the Depzmmcnx. which shall be en forccable pursuant to
Sections 120.69 and 403.121 . Florida Stagulcs.

The Department acknowledges that the payment cf these civil pcnalties by Mid-County Services,
Inc. docs not constitute an admission of liability. This payment must be mudepayablc to the
Department of Environmental Protcctionby cashier's check or money order and shall include the
OGC File Numbs assigned above and the notation "Ecosystem Management and Restoration
Trust Fund". Payment shall be so to the Dcpanmcnt of Environmental Protection, 13051 North
Telecom Parkway, Temple Terrace. Florida, 33637-0926, within 30 days of your signing this
letter.

The civil penalty of S4,000.00 is for violation of Section 403.l6l(l)(b), Florida Szatutcs, and
Rules 62-600.400(2){a) ad 62-600.410(6), Florida Administrative Code, in accordance with
Section 403. 12 I (4)(b), PloridaStamlcs.

The puzposc .of this letter 8 to complete the resolution of the matte# previously identified by the
Department in the Warming Letter Nm WL05-001 lDW52S\\{D, elated March 29, 2005,.a copy et
which is. attached. The corrective actions required tOuring the Facility into compliance have
been perfomxcd. The Department finds that Mid-.County Services, inc. was in violation of the
rules and statutes cited 'm the Warning Letter. fn order to resolve (he matters identified in the ..
Warning Letter, Mid-County Services, lite. is assessed civil pendtics in the amount of S4,000.00,
along with S500,00 to reimburse the Department costs, for a total of' $4,500.00.

Dear Mr. Flynn:

Mr. Patrick Hyun, Regional Manager
Mid ~County Services, Inc.
209 \Vca&hea'sficld Avenue
Ahamonme Springs, FL 32714

Re; Proposed Settlcancnt of Mid~County Services, Inc.
OGC File No. 064742
Mid~Coumy WWTF
Facility ID No. FL00347S9
Pinellas County
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Dept. of Environmental
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Coklcen M. Estelle

S ec rec y

A



* r 9*

Department of

l=Losu153"" Environmental Protecticwl
i f
we a

. ,»M.4»- :~t\»?~ev"'a-»~»-»-*;;, ..,,,¢. ,.*

job Both
Governor NOV 1

ukhvaesk Dislrid
Telecom PlanNcway

8'emY3le€ltrrace. FL 3363743926
235 Teaeplwwe: an-sez-1eco

All81)gl 23, 2006

Cdlevxn M. Casraile

Sétfctixry

as E
SQUTH

Mr.. Patrick Flinn, Regional Manager
Mid~County Scrvic¢s, Inc
200 \*Vcathers6eld Avcnuae
Altamonte Springs, FL 32714

2' s of [WAS ll

84M11'  8:36 Dept. of Environmental
Protection .

Nov 18 zoos
Proposed Sextlcancm of Micl-County Services, Inc
OGC File No. 06-1742
Mi¢i~County wwTF
Facility ID No. FL0034789
Pinzflas County

S o u t h w e s t  D i s t r i c t

Dear Mr. Flynn

The purpose .of this lcttetis to complete the rcsdltrtion of the matter previously identified bathe
Dqammenc in the Warning Latter No WL05-601 inwsnswp, 4141841 March 29, 2005,.a copy of
which is attached. The confectivg otitins rigquirzd lOuring. the facility into compiizmec have
beeN performed. The Deparimcm finds that Miz1 Counly Services, inc. Was in violmion of the
rules Ami statutes cited in the Warning I.e;tei~. In order to resolve the matters identified in the
Warming Letter, Mid-County Services, loc. is assessed civil penalties in the amount of S4,0UG.00
:along with S50U.00 to reimburse do Department. costs, for a trial of'$4,500.00

The civil penalty of $4,000.00 is for Wolalion of Section 403.l6l(l)(b), Florida Statuics, and
Rules 62-600.400(2)(a) anti 62~600.4l0(6),~FltM°da Administrative Code, in accordance with
Sccrion 403. 1z1(4X\>).Fauaaas1utu¢¢s

The Dcpanment acknowledges tltat the payment of those civil pcnaltics by Mid-County Services
Inc. docs not constitute an admission of liability. This paymerm must be made payable to the
Department of Environmental Protection bycashier's check or money order and shall include the
OGC File Number assigned above and the notation "Ecosystem Management and Restoration
TrustFund". Payment shall be sent to the Departmentof Environmental Protection, 13051 North
Telecom Parkway. Temple Terrace. Florida, 33637-0926, within 30 days al' your signing this
letter

Your signing this letter constitwtlcs Mid-County SCtviccs, Inc.'s acceptanceof the DepaxtxnatVs
offer to resolve this matter on these terns. lfycu elect to sign this letter, piwc return it to the

Department at the address indicated=.abcvc;. T%tc..H¢par;m¢nt-svill tltett-.cotmtcrsign the letter and
tile it with the Clerk cIltlle Department. We;-n the Signed lettcf is filed with the Clerk. the letter
shall constitute Final agency action of the Department. which shall be enforceable pursuant to
Sections 120.69 and403.12.1. Floritla Statutes

v-:zu ,;41 ,C'4\W we
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4 Prop<>s¢d Settlcmcnr of' Mid-Cuunly Services, Inc.

OGC File No. 064742
Mid-Cuuruy WWTF
Page 3 of 3

Persons who are not parties to this Consign*LOrd¢r but whose substantial interests arc affected by
this Consent Order have a right, pursuit to Sections 120.569 and 120.57, Florida Statutes, Io
petition for ext administrative hearing on it. The Petition must contain the information set forth
below and must be tiled (neccivW) at the Deparlntcnfs Office of General Counsel, 3900 Com-
ntonwealth Boulevard, MS-35, Talkthassa, Florida.32399-3000, within 21 days of receipt oftitis
notice. A copy of the Petition must also be mailed at the time of filing to the District Office
named above at the address indicated. Failure to tile a petition within the it days constitutes a
waiver of any right such person has to an administrative heating pursuant to Sections 120.569
and 120.57, Florida Statutes.

The petition shrill contain the following 'mformationz .
(a) The name, address, and telephone number of each petitioner; the Departments Consent Order
ideNtification number and the county in which the subject matter or activity is located; (b) A
statement ofltow and when each petitioner received notice of the Consent Order; (c) A statement
of how each petitioner's substantial interests -are affected by the Consent Order; (d) A statement
at the material facts disptttetl by petitioner, if any;.(e) A statement of facts which petitioner con-
'tends warrant reversal or ntoditiczttion at the Consent Order; (F) A statement of which rules or
statutes petitioner contends require revcrsd or modification of the Consent Order; (g) A state-
ment of the rclicl' sought by petitioner, stating precisely the action petitioner wants the Depart-
ment to take with respect to the Consent Order.

If a petition is tiled, the adniinistrativc hearing process is designed to formulate agency action.
Accordingly, the Dcparhncntk final action may be different from the position taken by it in this
Notice. Persons whose substantial interests will be affected by any decision of the Department
with regfaund to the subject Consent Order have the right to petition to become a party to the pro-
ceediNg. The petition :nest conform to the requirements spceilied above and be filed (received)
withiN 21 days at' receipt of this notice in the Oflicc of General Counsel at the above address of
the Department. Failure to petition within the allowed time frame constitutes a waiver of any
fish* such person has to ncqucst a hearing under Sections 120.569 and 120.57, Florida Statutes,
and to participate as a party .to this proceeding. Any subsequent intervention will only be at the
approval of the presiding ofliecr upon motion filed pursuant to Rule 28-106.205, Florida Admin-
istrative Code.

Mcdiaxion under Section 120.573, Florida Staiutcs, is not avaiiablc in this procwiing.

r

NOTICE OF RIGHTS
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s Environmental Protection

job Bus'h
Governor

Southwest. District

3884 Cocorzuz Palm Drive

Tampa, Florida 33619
Colleen N. Caxtiikz

$¢Ci'¢§1l'Y

March 29. 20o5

Mr. Patrick Flynn.. Rcgiomad Manage;

Mid-County Services, Inc

200~Weathersfield Avenue

Ahamonte Springs, FL 32714

Warming L¢llc¥ No. W105-00I IDWSZSWD
Mid-County WWTF
Facility ID No. FL8034789
Pinellas County

The purpose of this lever is .to advia¢Mid-County Services, Inc. of nQs$ilé1¢ violations oflgsv .for
which it' may bcdrespauxsible. and to sc¢k its cooperation in resolving Alie iuzillcrg "A tile review
conducted on March 1 l, 2005 of Mid¢CounLy WWTF indicates that a violation of Florida sou
utcs add Rules may exist at the facility. Department of Environmental PrOtection personnel ob
served the following

1. The Mid»County WWTF was inspected on June 21. 2004. Theta was a very noticeable and
persistent odor around the Doran Mobile Home Park clubhouse to the east and downwind of
the facility. The treatment facility hcadwoiks and dumpster appeared to be the source. Al
thovgli the 'dumpster was emptied during the inspection, the odor persisted for gt least.an hour
after

2. Betwcem Fcbnxary 2004 Ami February 2005., the Pinellas County Environmental Management

Division of Air Quality received 58 complaints of"odor from Me residents of Doran Mobile

Home Park in Pam Harbor. Rcpmcntativos from the Pinellas County Environmental Man

gerent, Division of Air Quality inspected the MiO-County WWTF 20 docs between Fcbnz

ary 2004 and February 2005, in response to continuing odor complaints. Odor was detected

during all 20 inspections. From the continued complaints, it appears that current operational

controls are not suffiOicnt to control the odors produced

five P/orcfrisn.Lax Procwm

Re:

Dear Mr; Flynn

Maze# an aqdef pa;:¢n



W amine Letter No. WLD5~001 IDWSZSWD
Mid~County Utilities WWTF
Page 3 of 3

Any activities at the Mid-County Utilities WWTF that may be contributing to violations of the
above-described statutes or rules should be ceased. Operation of a facility in violation of state
statutes or rules may result in ,liability for damages and rcstoraticn, and the judicial imposition Vt'
civil penalties up to $10,000.00 per viollmtiun per day pursuant to Sections 403.141 and 403.161
Florida Statutes

Please be advised chat this Warning Letter is pan of an agency `mvcszigazion, pmliminauy to
agency action in accordance with Section 1204.57(5), Florida Statutes. We look fonvard to your
eoopcrationin completing the: invtstigaliaoh Ana resblmion of this matt

You arc requested to contact Michele Duggan at the address indicated or telephone number (813)
744-6100, extension 335. within 15 days bf receipt of this Warning Letter to annngc a meeting to
discuss this matter. Wm Daptutmcnt is intcxeslcd in reviewing any facts Mid-County Services
Inc. may have that will assist in dctcrmianiug whether Amy violations have occurred. You may
bring anyone with you to the meeting that you feel could hip resolve this matter

DAG/md

cc: Shea Iackswu, Pinellas GountyBmtivamnentai Mnaaagcnienl

d

Sincerely yo ors

Dhbcmh A. Geoff
rector of Distzivct Mazufgcmsnt

outhwasl District
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Mr. Richani»*f'1~4R¢tz,
¥i£iI&tiv:suf'FitJri'd:r'

-@'»'5`!v1il¢s Grant Wzvzcr and Sewer (if ¢h'$'J#*"/
200 Wcalllersfield `A.v¢nuc
Alaamontc Springs, .FL 32714

The purpose of this letter is to complcic \loc re.soluLion of the matter previously idcntiiicd by the
Depanmem in the Warning Lauer dated April . IS, 2006; a copy of which is attached. The
corrective actins required to bring your tarziliry into compliance have been pcrionned. The

. DépunmCm 'tiniis that yan are in violation.oEth¢rulesand statutes cited in the auached Warning
Lctier. In order to resdlvc the matters identifiedihthe artaclicd Warning Lcxrer, you arc n8scW4
civil penalties iN due amount ofS250.08, hong with $100.00 to rcimbamc the Dcpanmemcosts,
fora total of S350.00.

CERTIFIED MAY. #7081 zsxo 0006 1575 3203
RETURN maIm' REQUEST ED

Re:

The Department acknowledges that the payment ofthcse civil penalties by you does not
constitute an admission of liability. This payment must be made payable to the Department
of Environmental Protection by cashier s check Ur money order and shall include the OGC
File Number assigned above and the notation "Ecosystcnms Management and Restoration-
Trust Fund". Payment shall be svmtto the Department of Environxnchtal Protection,
Southeast Florida District, 400 North Congress Avenue,.Su-i1e z00, West Palm Beach,
Florida 33401; within 30 days pl' yoursigning this loiter.

Your signing this letter constitutes youraccqNztnce of the Dcpartrncnt's ofTcr m resolve this
matter in these terms. It you elect to sign this letter, please return it to the Department at the
address indicated above. The Department will than countersign the letter and file it with the
Clerk of the Department. Wlttm the signed letter is liietl with the Clerk. the letter shall constitute
'final agency action of the Department, which shall be en liarccablc pursuant to Sections 120.69
and 403. 121, Florida Statutes.

- -.fl"°la

Proposer! Settlement DEP vs. Miles Grunt Water :Md Sewer
OGC No: 06-1249
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cc:

C10 Richard Ritz, Regional 8\I=xn:1gcr
Page 2 of 3

IT yum do not sign and recur this letter to the Deparuncn: ea the al:-ove referenced address within
30 days ofrcceipt. the Department wit! assume that you are not interested in settling this matter
on the above described zcrzns, and will proceed accordingly. None of your rights or substantial
interests are determined by this leper unless you sign in and it is 1314211 with the Department Clicrk.

_ .t22.4~' "

Kevin R. Neal
District: Dircclor

Q

KRL*QJL.{'IJT8!RS".

Sinccrelv,

Southerasi District Qiiicc
i

DrinkiNg Watv:r Section -' DEPfPSL
Jose Qalas - DEPIWPB .
Paxrlck Flynn - Regional Director, UliiiIias, Inc. ollFlorida: 200 Wcaihersiicld Avenue
Allamonlc Springs, FL32714
Scouyllaws - Regional Compliance, Utilities, Inc. of" Florida: 200 Wcalherstlcld Avenue
Alxamome Springs, FL 32714 .
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Clio Richard Ruiz, Regional Manage.
Page 3 oz' 8

FOR i¥IE.RL5lO\iDEN'i

1, Richard W. Ritz, HEREBY ACCEPT THE TERMSor THE SETTLEMENT OFFER
IDENTIFIED ABOVE.

toa r1~ L RIISPO\tDEI\l 1

Mr.;Ri¢13n.rd49l*r'R"é¥2
8.cgiona1.h»Ianag@14»

DONE A
Florida.

FILE D, on tbisdatc, pursuant to 8204524 Flucidu Stéltutcs, with the designated Dcpartmcm
Clerk, receipt of which is hereby acknowledged.

I 7 / 1 * - f " / '  .
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.Kevin R. Neal _
Disxdcl Dircclor
Southeast District Office

STATE OF l=LQa1DA DEPARTMENT
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CERTlFl'ED MAY g 7001 3510 0006 15753302
RETURN RECEIPT REQUESTED

\VARNINC I ETTFR(ileaGram *.-Vatcr and Sewer Camoan
Patrick Flynn, Regional Dirccior

\\ uhersticld A
-Nltaznonw Spn'rxgs, FL I 11

?'W
Miles Gran! Pull

91

WL D6"0B69P
- Martin Counts

Waler Svelte

RE: Failure to TiMe!vSubmiz Lead and Copper Sam 312 Results

Umar Mr. Flwkn

The purpose oz" thisletier is to advise you at' vinlarions ufiaw for vliich '-'au I¥\!.!y be rcsaonsib
ho sc¢k your ccopcralinu in rcsolvina the matter. Dccarlzner tfecorés indicate the t°oliowin

deficiencies for the referenced Public Water S3-stem

40 CFR 141 .96 (a) quires that waler systems report lead and copper monitoring. :Q suits to the
Department .wvithiu the Hrs! IQ days toliawving the and of the applicable monitoring period. The
lead and copper sampling resuias for 2905 urban uh to be submitted. so the Dcpanznem by
January 10, 3006; the Deparunctu did not receive the required results until March 2066

Funhcrmorle, Chapters 373 and 403, Florida Staiules (Pia, Stan), provide that is is a violation no
fail to obtain any permit or Lo viclale or fail to imply with a 1' rule egukatzon, order, permit, or
ccniticaliexx Wooled or issucti by the Department pursuant ro its lawiixi authority. Any activities
nm vo fuciliiv that may be conxdbuiiniz no violations ¢>i` the above-described statutes or rules
should be ceased

Violations of Florida Statutes or administrative rules may result in Iinbilixv for damages and
rcsruWfon, and the judicial imposition of civil penalties up mo $5,080.98 iolazian per d'£\_y,
pursuant lo Sections 403.l2¥. 403.161 and 493.860, Florida Statutes

18
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all ;ll'*.. requested so couzacz Ms. Roh;-'u James at (561) 68
lie '~V:amim8 Letter to arrange a meeting to discuss this mailer. The
zcsiving any facts you may have the' wt!! assist in d»e:<:r:nmmg
gcasrreai I
Lauer.

lease be advised Mat :his Warning Lazar is Para of an agency invcsligaziasx, preiinminary so
agency aexian in accordance with Session l"9..57{3), Féoriéa Szalutcs We look i'ar.vatd I your
afnpcration in completing The iuveszigsticii and reselutibn cf this matt¢r.

incerélv,

'Evin R. Neal
District Director
outhc8 District

L1L\1¢'L.»\H,~'.
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Charles LeGros. Drinking Waler Compliance Section, DEP/PSL

1.6737 xviihin l*° days of receipt at
T D-:parzmmu as 1n:a:'>*s1ad la

` ' vvh¢t8wr :my °.'ial.:Licms Mac
You may bring anyone v-'uh you o the meeting the: you fee! candid help resolve: this
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mis Cv,.I§ft;;s 62,15 Pp
.. Department of c,¢ 3H»Q8,8

Environmental Protection@ **;=.-s3°~s< au._ o-o

n
w

Jeb Bush
Govemar

Southeast District!
400N. Congress Avenue. Suite 200

wmpaun 8¢tach,,Florida 334m Colieen M. Castillo
Secretary

2086

CERTIFIED MAIL #vous 2570 nom 9681 9z369
RETURN RECEIPT REQUESTED

Mr. Patrick Flynn. Regional Direglar
Miles Grant Water and Sewer Gonvpdny
200 Weathersfxald Avenue
Altamonte Springs. FL 32714

Re: Proposed Settlement of DEP vs. miles Grant Water and Semier Company
OGC File .N\m'§b8l' os-0302

Dear Mr, Flynn

The purpose al this letter. sta tqmplqgu xf;n.r1=s<M¢n.¢¥. . .re" monitor for sue lie me Te .  w tp ub !
water system In in Iowan barandar qatar TheDepaNmem. that you aw in vigliribn pf ma ez-5so.s14.
Florida Admfflisirallofl Coda Ana 4p... a 141.i;:2m),. whom L.whim status that n so p¢rf<» Iuauasad
quaricriy monitaflng fondwiawig a pcdod in which me system mecaeds o.oato milligrams per liter for twaloacutib adds.
an order no resolve thy; maIer. you aid assessed In umamour as»soo.oo. along with $109.80 to raimbulse
the Dapanment eos ls. for a total of ssnzwu

the failure lo monitor for hakaacolic acids for the reiefancad pubrfc

a system must perform

The Depamwanl ackrmwmedges mum the pwtlwunlfai Hwso dull penalties by you does not conslltule an admission a liability.
This payment nast ah renado puynahte to M Department d Environmental Proiulatlon by casnlefs check or money ordain and
shat lnchlde the OGG File Number assigned' abcnia and the noiatkan 'Ecosystem Managnmenl and Rustoratian Trust
Fund". payment shall Ba son! lo the Department of Envlrnnmcnlal Prumctfon. Southopst Florida Disirld. 400 North
congress Avenue, Suite am. West palm Beach. Flcdda sam. within to op a your signing this luixor

Your signingmis new oonsaiustes your aceemnuea of thx. Dupanmem°s oft hr lo resolve this master on these terms. oz you
elect no sign this new. vleass 5* 19 Mn lbnpaiimant alma adqwesg lrmlqma above. The nepanmetn win than
couniwiign the lesser ans! Kiln it with Tim Q( ow. Qapgrlmuat; Women me dgfwd Jetty: is mea with u».c?=»k. ihe.1¢ttcr
shall eonsMula Una! agency action at the shall to anfoweeudsflo wfsuant so sections 120.69 and 403.121
Ftorfda Slaiules

If you do nm alga and rnlum this Under to Be D~eg>1mlua1l. n v ref otvcad ddaa thy
Department will assume that you are not intasenNad win Mis Ann: a scribed
accordingly. Nona al your rights or substawaiial inlsefests an determined by this letter Adams you sign it and it is med lm me
Deparimcnt Clerk

Qennnment al Mo above roicronced address within 30.days of receipt, the
ox inleresiedin sewing this matter on the above described terms, and will prococd

Sincerely

Kevin R. Neal
Disiria Director
SoW*l&8si Disliid Oiiice

KRNID NRBImb

Charles L4:Grv:>s DEPIPSL



Clark

FILED, on this dam, pursuant to §120.52, Florida Statutes. with the designated Oopartmcnl Clark. roeoip! of which is harohy
acknowledged.

. .

DONE AND ENTERED this

'"r3aitkx Flynn

F059 THE ;ql88p0l~.IOENT;

I .  pack  F lynn,  on  behal f  M Mi les Gr an:  Water  and Sex- .ur  Company,
SETTLEMENT OFFER IDENTIFIED ABOVE. .

DE P vs. Mine Gran: Wazar and Sewer Ccrnpany
Fi le No. 'OGC 06-0302
P a ge  2  o l d

FOR THE RESPONDENT:

Date

4I

day of

r

Kevin a.  r eal
Dlslrkl Dlmcloc
Southeast Distric!

STATE OF FLolql{)A DEPARTMENT
OF ENVIRONMENTAL PROTECTTIGN

, too__.  in West Palm Beach, Florida.

Dido

H E R E B Y  A C C E P T  T H E  T E R M S  O F  T H E

1

Do w
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Department of

Environmental Protection
L19

Job Bush
Governor

Southeast District!
400 N. Congress Avenue, Suiln 280

west Palm Beach, Florida 33401 Castillo

JUN 1 1 2004
cIznnnsu MAIL #lam zsna 0006 1575 1889
RETURN RECEIPT REQUESTED JT§UT!'ES. arc
Mr. Palnlck Flynn. ¥*"=8i°M1 Director
Mike Gram Water  :Md Sewer
200 Weadxcrsfield Avenue
Altamonte Spfinsf. Florida 32114

SUBJECT: Pnuplostd Sdzleuaezn oi'DEP vs. Miles Grant .Water and Scwex:
O G C File No.: 04-0892

Dem M r.  Flow

The pwlplose oflhis lcllcr is to cowplctc the resolution of the mane: previwsly idenli5cd by the Department in the
Waxwing Mun dated April.28. 2804. as copy of which is ntxacheld. 'flue comctivu ume; required to bringwe
facility into compliamrc have been pedormW. We Department lauds than you are in vidntiun of its mies and
statutes cited in the nalached Kunming Lcttnr In order no nrsolvc the mnllcls idcnnll'icd in the attached Kunming
Lauer, you are éssusud civil penalties in lim amount ol'$500.00. along with $100.00 to reimburse nb Dmpmnwm
costs. for a noun! ol'$600.00

The Dqaarunaent acknow1cdg<=s that the payment offhcse civil pcnaldes by yous docs not copstiune an adxuisaslun of
liability.. Tails payment must be made payable to the Dwpaxtmmzut of Eur*vi:=oanlnacn§ul Pruwctiou by ci1lsl\icr"s élieclt Ar
mommy awalmr :mol slutll include the OGC File Nuznbea* assigplnd alaowo and the nointion "Eeouysnesps Mann;
and R1=su.\tn!iQn Tmsz Fund*..Paynnl¢m!.shall be no the Dvpaxtlruelnt afEnvi:uanmaen:=l Pzoafeczinng
s ivan Dania. Yao ivan Congress Avenue, Sum:200, we Palm8i=a¢h. Flmiun 33401, wmtaau 30d43r= ofywur
xiguing this .lelvzf

Your signing lab liner consiinucs your acceptance of the Dsrparttnznfs Ulla* iovcsolvc. this n o w an llistsc sums

If you elm to sign this ka, please vcmm it Ru the Depalunnmnt an the address Indiana above. Tim Dlqnnmrnnuenr

will l lama ceuazcrsign the kltcrnnd ii l fe it  with :h¢.Clcrk ofslxcbcpsutsnnenu. Whexnhc I nna  i s  t i l ed  we  : he
Clerk. do Kata shall constitute Weal ~s=w=y action cl' the Deparuuenz, which shall be cnfoaceable pursuant so
Sections 120.69 and49El.121. Florida Sramtcs

lfymn du Una sign and Mum this l4:l!¢r lo nb Depenuncunan the above rcfennicmd azddru-as wilhin.30 days ufmx-ipx,
lbs D1:panmcnl will assume that you arc not intcrcsaed in sending this mattcron the above dqcn'beld tcxms. ma will
proceed accordingly. reno nl'your rights or submnriai intucsts we dcurmnilmueil by this knee utulcss you sign it and
it is Bled with law D¢l=W1"\W Cork.

Sincerely

A. Q
Kevin R
Disuicn Director
Soulhcasl District: Office

zatla
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r

<» . .

Fl1.lNCAND Ac1<now1.1»:t>Gm£r~"r
F D, an this cue, put$uanl toQue I 2052, Flun'du S\a\utc3;with xhcde§gtm1cd Dcmmmni Clerk, receipt otlwl1i¢b

xo" b can .'Ceded.
9 4/

.'14rk

|

Copies ftxmished to:

saws OF FLORIDA D181>Ak°rmEe4T
OIF ENVIRONMENTAL pgor['l5Q'['](jN

Kevin R. Neal
Disaricn Dircclor
Suuthcasz District Otf'ce

DONE AND ENTERED this

K

I. Patrick Flynn, on 5ch:¢lfo('Milt¢$ Gl'8m Water and Sewer, .IIHREBY ACCEPT THE! 'Rx-:runs OF TUE
ssrrnaaizwr OFFER IDENTIFIED ABOVE. 0

By:

..,,, ..

FOR THE RESPONDENT:

Miles Gram Waler and sewer
OGC File No 04 089°
Pégc 2 of 2

....»~/..

Q*

I ..*\
Puzxick Flynn

QM
v3.Arz, ' r l l / aah

4

y e s  n o  e

r "°""""""""""""*"*'""""""*"""""""""1T""T""""'""rlT11T*Il1 IT"l"mnnlllwlmmmmH"m 11 lllll lllIIIIIlllllII m11111.1111 IIII1Il I'll

4
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Larry Moxgpn, Office of Gcuexad Counawd, DENTAL
Kathy Curr. Agency Clcxk, MS #35, DENTAL
David O'Bricn. Enforcement Cooldinalor. Water Faciliiics, DEPITAL

be

I
I

FOR DEPARTME

1

d.ayof___

J

, -~

M I

[ S E  O N L Y

fr. 9- o
Dale

Data:

, M a i , in West Palm Beach.

¢

W

c

a'/4

Florida,

g
1i
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Jeb Bush
Governor

DcafiMr. Flynn'

SUBJECT;

As specified in Rule 62-640.650(3)(b), Flolrida fkdmirtistrative Code (F.A.C.), domestic wastewater
petmilccs utilizing land application sites to dispose of their residuals are rwquircd to submit to the
Dtzpartrnrmta Residuals Annual Summary no Inter' than February 19 of each year. In particular, this rcpon
is réquircd to summarize u pemtihcds ume application activities for the prier calendar year.

'You nm: requested um contact Debora House at (56 I)681-6782 within lillccn (15) #lays ofneccipt ofihis
Ltttcr ttazacrangc a martins tO discuss this matter. The Departmémis interested in rcdewing.any

facts you Mary lthw that WI95sistin ldétirrnnining whether any violzgtions linc ocsumcd. You may bring
anyone with you to tltc meeting that we t'ccl could help resolve this matter.

Q

Mr, Pairi¢kFIynn,'R:gional Diuzctor
Miles Grant. Wnta and Sewer
200 Weathcrsiield Avenue
Altamonte Springs, Florida 32714

11w;pulposc ofrhis lcucr is ro advise you ofpossihlc violations flaw for which you may be responsible,
and tn seek your coapwntion in resolving the maticr. A review of Dcpartmcn¢ tiles fur Alic above
a'¢llercnccd facility has rcvedcd the Rcsixiuals Annual Summary for the year 2003 was not received in a
tim¢1y manner as nequircd, indicating ihxn a violation of Florida Statutes and Rules may exist at the above
dacnlbd facility.

.CEHTIFIED MAIL n Yom zs 0006 1575 [926
RETURN RECEIPT REQUESTED

4

9 a

'I

APR 2 8 2004

Rqdduals Mnunl Summary, 2003

Department of
E n v i r o n m e n t a l  P r o t e c t i o n

9

r

Southeast Ulsuict
400 N. Canngwess Avenue. Suite 200

Wes! Palm Beach. Florida 33401

Miles Gram WWTF
Martin County
Permit No' FLAol3842

WARMNG LETTE R
we. 04-0086 D\V43SED

FE! E

*

t -

: m s

0

Colleen M, Castillo
Secretary



Miles Grunt WWTF
Warning Letta # WL 04-0086 DW43SED
Page 2 of 2

Please Hg advised that this Warning Letter is pan often agency invcstigatign, preliminary lo ngcney action

in nccanlancc with Scntion 12D;57(5), Florida Statutes. We look fonvard to your cooperation in
completing the invcsiigation aM resolution oftlds matter

Sincerely

John F. Moulton. III
Assistant Director of Districl Management
Southeast District

JFM/LA
s..

Maurice Barker, D18ptIIAl.
BradAkers. 1>¢»1m1¢ing/\vpa
Bill Thief. DFP/PST.
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ATTENTION DONALD RASMUSSEN
VICE PRESIDENT

l

SUBIECT;
>

Proposed Settlement of Wékiva Hum club wwT1=
OGC File Nb.: 024204

1

I

Dear Mr. Rasmussen:

The purpose of this letter is to complete the resolution of the matter previously identified
by the Department in the Warning Letter dated April 2, 2002, a copy of which is attached. The
corrective actions required' to bring your facility into compliance have been performed. The
Dcpanment Buds that you are in violation of the mies and statutes cited in the attached Wax--ing
Letter. in order to resolve the matters identified in the attached Warning Letter, you are assessed
civil penalties in the amount of 843400.00, along with S 250.09 to reimburse the Department
costs, for a total of.$4,650.00.

ad

The civil penalties are apportioned
403.121(3)(b). and 403.l61(1)(b)» Florida
403.121(4)(<:) and 403.161(1)tb). Florida
Administrative Cade; 52,400.00 far vioiatio
Florida Sxuuncs, acid Rule 62-620.300(5)., Flor

as follows: $1,500.00 for violation of Sections
Statutes; $500.00 for violation of Sections
Statutes. and Rule 62-520.610(20), FIon'da

n of Sections 403.l21(4)(b).and 403.161(l)(b),
Ida Admiuistmtivc Code.

-

t
i

The Department acknowledgesthat the payment of these civilpenaltiesby you does not
conslituxe an admission of liability. This payment must be mainlypayable to the Department of
Environmental Protection by cashier's check or money order and shall include die OGC File
Numberassigned above and the noftaiioh "EcogystcmsManagementand Restoration Trust Fund."
Payment shall be scar to the Department Of EnviromneOxal Protection, Central District Office,
3319 Maguire Bo\lI¢vi\l'd, Suite 232, Orlando, Florida 32803-3767, within 30 days of your
signing this letter.

3

T
FLOR A

o:\andcfson'co'»docs\w¢kiva hunk dub M:o.4oc I "Mare Praxetnwn, L-:xs Pf4J<css"

Prmsd c-rs paper.



VFG! 31

9/
.ran .qj1}1E RESPONDENT:

I, DoNald RasMussen, Vice President, on behalf of Sanlando Utilities Corporation, HEREBY
ACCEPT THE TERMS OF THE SETTLEMENT OFFER IDENTIFIED ABOVE.

Your signing this letter constitutes your acceptance of the Department's offer to resolve
this matter on these terms. If you elect to sigrt.tl1is letter, please rcmrn it to the Department at the
address indicated above. The Dcpanmem ttiill then countersign the letter and file it with the Clerk
of the Department. Wlren the signed letter is tiled with the Clerk, the letter shall constitute final
agency action at' the Department which shall be enforceable pursuant to Section 120.69 and
403.121 , Florida StatuteS.

.If you do. not sign and return this letter to the Department at the District address by August
30. 2002; the Department will assume that you are not intercstedfin settling this matter on the
above described terms, and will proceed accordingly. None of your rights or substantial interests
are determined by this letter unless you sign it and it is filed with the Dcpturfment Clerk.

By:

Saniando.Utilities 'Corporation
OGC .Pile No.: G2-1204
Page 2

Date:

DONE AND ENTERED this

7
39///p
1

.4

¢' 4*

FOR DEPARTMENT USE ONLY

$27

I

STATE OF FLORIDA DEPARTMENT
OF ENVIRQNMENTAL PROTECTION

day of

LI Q.
ivar/IF. Gar cm

' tor of District Management

Sincerely,

Datc

.r 'ah F. Garfcm
actor of District Management

I49-_

9 1 1 4 1

J

2002 v

Q



Sanlando Utilities Corporation
OGC File No.: 02-[204
Page 3

FILING AND AcKnowLEI>Gm1z:~rr
FILED, on this dale, pursuer xo
§120.52, Florida Statutes,
With the designated Depanmcnt
Clerk, receipt of which is hereby
Acknowledged.

u

Clerk

VFG: ca

Enclosures

Copies furnished to: Kadxy Carter, OGC
Steven Kelly, Wastewater Enforcement Coordinator
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Jeb Bush
Govcmor

M. Ron* Frumgois, MD. MSPH. PhD
S&rclnry

ES, :n C
SHORT FORM CONSENT oxwxaa

Novzxmbcr 21

Patrick Flynn.
Cypress Lakes Utilities, lm:
209 wcauiersncsa Ave
Altamonte Springs. FL. 32714

SUBJECT: Ptopnsxd Settlement otlCypx-cssLakes Ulilhics, Inc.Water System
OGC File # 06~653PW5035A

Dear Water Syslcm Owner

the purpose of this letter is to complete the resolution ofthc matter previously identified by the
Department in the Warning letter dated October 26, 2006, a copy of which is attached. The
Dtepanmcnt finds that you were in viokition of the rules :Md statutes cited in the warning letter
The corrective actions wquircd to bring your 13tcility.into compliance have biccn per formtzd. In
order to resolve the matters idcutiflcd iantheattached Wanting Letter, you are assessed civil
penalties in the amount of$7B0.00. along with $5GOJ:J0 to reimburse the Department costs, for a
total oi`Sl200.00

The Department acknowledges that the payment of these civil pcnadtitzs by you does not
constitute an admission of liability. This payment must be made payable to the Polk County
Health Department by cashiers check or money under and should include the OGC File Number
assigned above. Payment shall be sent to the Polk County Health Dcpnruuent, 2090 East Clowtrr
Street Barrow, Florida, 33830, within of 10 days al' your signing this lcttct'

Your signing this tenet constitutes yum' acceptance of the D¢*:pttnmcnt's uffcr to resolve this
matter on these terms. If you elect to sign this latter, please return it to the Dxrpattlncnt it the
address indieattvd above. .Dtkpartincnt will then countmign the littler ant! file it with the

Clerk of' the Dcpaxtment. When the signed 14;tt¢r is filed with the Cictrk, the letter slant] constitute
ffnul agcnizy action of the D\t:p»u1rtM¢nt'svhich shall be epsilon:cublc pursuant to Section 120.69 and
403. I21. Florida Statutes

Daudet O. Ilaighl. MI)
Uircclur

FOLK COUNTY HEALTH DEPARTMENT
Envinrnmeulal Engineering Dfvklua

:esc Eau. Ckmzr Stmt. Bamsv. Fl. 33.839-674 I
Phone (863)519.8330f Sc $834365 f Fwx4863)534-0245

pdnfeflen mwdev aw

EALTH

Lynn: M. Siulsikx, MD, MP! I
usissaux Dkwmr
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OGC 8 06~653}>\V5055A
P A G E  T wo

ii you do not sign and return this leucr to the Polk County. Health Department at2090 East
Clawer Street, Barlow, Florida 33830 by December 5, 2806, the Dcpanmcni will assume that
you are not interested in scaling' this mutter in the above described terms, and Will proceed
accordingly. None of your rights or substanlinl interests an: dctcnnincd by this letter unless you
sign it and it is tiled with the Depanmcru Clerk

1

Sin

Dliiluiil R. Ehzcnbeek. P.E
Profcssioluxl Engincéring Administrator

_I
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4
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y

OGC 06.6S3PW5055A
PAGE TWO

if you do not sign and return this letter Io taw Polk County. Health Depanmertt at 2090 East
Clown Street, Ban ow, Florida 33830 by December 5, 2006, the Department will assume that
you are not interested in scttlingthis matter 6'ri the above described terms, and Willproceed
accordingly. None of your rights or substantial interests aredetermined by this letter unless you
sign it and it is tiled with the Department Clerk.

r

Sin

Dblaill R.'Ehl¢nbcck, P.E.
Professional! Engincéring Administrator
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OGC# 06-653PW5055A
PAGE FOUR

Persons who are not parties to this Consent Order but whose substantial intereststrre atTecu:d by
this Consent Order have a right, pursuant to Sccdons 1200569 and 12{).57, Florida Statutes, to
petition for an administrative detenninution .bearing on it. The Petition mustcontain the
information set forth below, and must be filed (received) at the Department ofEnvironntentnl
ProtectioNs Of lice of General Counsel, 3900 Commonwealth Boulevard, .MS-35, Tallahassee,
Florida, 32399-3000, within twenty-one (21) days of ncccipt of this notice. Aeopy Of the
Petition must also be mailed at the time of filing to the DiStrict OfEol= above at the alddrcss
indicated. Failure to tile a petition with the 1w¢nty»one (2 I) days constitutes a waiver of any
fight such person has to an administrative hearing pursuant to Sections 120.569 and l20.5'7,
Florida Statutes.

Tate petition shall contain the following information:
a) The name, qddrcss, and telephone number ofeaeh petitioner; the Department's

Consent Order identification number and the eountyin which the sdtiject magic: or
activity is located;

bi A statement of how and when each petitioner received notice of the Consent Order;
e) A statement of how each pclitioner's substantial interests are affected by the

Consent Order;
d) A statement of the material facts disputed by petitioner, if any;
e) A statement .of.llacts wltich petitions contends warrant reversal or rnoditication al' the

Consent Order, . .
8 A statement ofwbich rules or statutes petitioner contends require reversal or modifica-

tion of the Consent Ordcr;
g) A statement of the relief sought by petitioner, stating precisely the action pctitioocr

wants the Department to take with respect to tote Consent Order;

Ito petition is med, the administrative hearing process is deigned to formulate ngwee
action. Acwndingly, the Department's final action may be dieT»:rent from the position taken
by it in this Notice. Persons whose substantial interests will be ntTeeted by any decision of
the Depanntent with regard to loc subject Consent Order have the right to petition to become a
pony to the proceeding, The petition must conform to the requirements specified above and be
filed (received) within 21 days of receipt of this notice in the Office ollOencral Counsel at the
above address of the Department. Failure to petition within the allowed tints Frame constitutes a
.waiver of any right such person has to request at hearing under Sections 120.569 and 120.57,
Florida Statutes, and to participate as a puny to this proceeding. Any subsequent intervention
will only be at the approval of the pnrsiding officer upon motion tiled pursuant to Rule 2s-
106.205, Floritiu Administrative Code. . .

Mcdiaxion under Section 120.573, Florida Statutes, is not available in this procedure.

I lllll I I
ll.

J

I in.

NOTICE OF RIGHTS

IT ITTTI ill]'] Iiini"'lnfl1l1iIIIl1 I I'll I I'll II IIIII IIIII II
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BEFORE THE STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

IN THE OFFICE OF THE
NORTHWEST DISTRICT

Complainant
OGC FILE NO. 07-1887-03-DW

SANDY CREEK UTILITY SERVICES, INC

Respondent

CONSENT ORDER

This Consent Order is entered into between the State of Florida Department of

Environmental Protection ("Department") and Sandy Creek Utility Services, Inc

("Respondent") to reach settlement of certain matters at issue between the Department

and Respondent

The Department finds and the Respondent admits the following

The Department is the administrative agency of the.. State of Florida

having the power and duty to protect Florida's air and water resources and to

administer and enforce the provisions of Chapter 403, Florida Statutes .("Fla. Stat,") and

the rules promulgated thereunder, Title 62, Florida Administrative Code ("Fla. Admin

Code"). The Department has jurisdiction over the matters addressed in this Consent

Order

Respondent is a person within die meaning of Section 403.031 (5), Fla. Stat

Respondent is the owner and is responsible for the operation of Sandy

Creek Ranch, a 0.075 million gallon per day ("MGD") annual average daily flow

complete mix stabilization advanced secondary domestic wastewater treatment facility

("Facility") with chlorinated effluent to a slow-rate public access sprayfield land



Sandy Creek Utility Services, Inc.
OGC File No. 07-1887-03-DW
Page 2

application to the Sandy Creek Ranch Golf Course. Residuals are aerobically digested.

The Facility is located at 2405 County Roa'd 2297, Panama City, Bay County, Florida and

approximately at latitude 30° 06' 10" North, longitude 85° 29' 21" West.

4. The Department f inds that Respondent operates the Facility under

Department Permit No. FLA010019 (" Permit"), which was issued on September 22, 2006

and expires on September 21, 2011.

5. The Respondent submitted an Agricultural Use Plan ("AUP") in 2002

which stated that residuals generated at the Facility would be land applied at an

agricultural site known as Gulf County Farms ("GCF"). Rule 62-640.650(3)(b) Fla.

Admin. Code requires a permittee using an application site to submit a Residuals

Annual Summary ("RAS") to the appropriate District Office of the Department on an

annual basis. The RAS shall include the total amounts of  residuals, nitrogen,

phosphorus, potassium, and heavy metals applied to each application zone.

6. The Department finds that, based on the 2004 and 2005 RAS; the method

used for vector attraction reduction is incorporation. A Residuals Site Inspection

conducted on August 4, 2005, of GCF, revealed that residuals were being piled on the

fields, and were not incorporated within the specified six hour time frame necessary to

meet vector attraction reduction requirements.

7. The Department  f inds tha t ,  based on  the  2004 and 2005 RAS;

Sorghum/ Sudan is to be grown on the fields at GCP as a summer crop. The August 4,

2005 inspection of GCP revealed that cover crops were not being sustained on all the

fields.

8. The Department finds that, based on the 2004 RAS, residuals generated by

the Facility and applied to GCF were not analyzed by a laboratory certified by the

Department of Health, under the National Environmental Laboratory Accreditation

Program ("NELAP"), for determining metal concentrations in residuals. Respondent's

l'
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failure to have the Facility's residuals analyzed as described above constitutes a

violation of Rule 62-640.650(1)(h), Fla. --Admin. Code, which states that any laboratory

tests required by this chapter shall be performed by a laboratory certified by the

Department of Health under Chapter 64E-1, Fla. Admin. Code to perform the test.

9. Rule 62-640.700(3)(f), Fla. Admin. Code states that if residuals which are

subject to the cumulative loading limitations of Rule 62-64=.700(3), Fla. Admin. Code

have been applied to an application zone, and the cumulative loading amount of one or

more pollutants is not known, no further applications of residuals may be made to that

application zone. According to the 2004 RAS, the laboratory contracted by the

Respondent for residuals analysis failed to properly analyze and report metals,

nitrogen, and fecal coliform. The Department finds that, although the cumulative

loading amount was not known for these pollutants, residuals generated by the Facility

were applied at GCP throughout 2004 and thus were applied in violation of Rule 62-

640.700, Fla. Admin. Code.

Having reached a resolution of the matter the Department and the Respondent

mutually agree and it is

ORDERED:

.10. Within thirty (30) days of the effective date of this Consent Order,

Respondent shall pay the Department $1,225 in settlement of the matters addressed in

this Consent Order. This amount includes $100 for costs and expenses incurred by the

Department during the investigation of this matter and the preparation and tracking of

this Consent Order. The avi] penalties are apportioned as follows: $375 for violation of

Rule 62-640.600(2)(a), Fla. Admin. Code; $375 for violation of Rule 62-640.750(2), Fla.

Admin. Code; and $375 for violation of Rules 62-640.650(1)(h), and 62-600.740(2l(e), Fla.

Admin. Code. Payment shall be made by cashier's check or money order. The

instrument shall be made payable to the "Department of Environmental Protection"

r
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delay, the measures taken or to be taken to prevent or minimize the delay and the

timetable by which Respondent intends to' implement these measures. If the parties can

agree that the delay or anticipated delay has been or will be caused by circumstances

beyond the reasonable control of Respondent, the time for performance hereunder shall

be extended for a period equal to the agreed delay resulting from such circumstances.

Such agreement shall adopt all reasonable measures necessary to avoid or minimize

delay. Failure of Respondent to comply with the notice requirements of this Paragraph

in a timely manner shall constitute a waiver of Respondent's right to request an

.extension of time for compliance with the requirements of this Consent Order.

13. Persons who are not parties to this Consent Order, but whose substantial

interests are' affected by this Consent Order, have a right, pursuant to Sections 120.569

and 120.57, Fla( Stat., to petition for an administrative hearing on it. The Petition must

contain the information set forth below and must be filed (received) at the Department's

Office of General Counsel, 3900 ComMonwealth Boulevard, MS# 35, Tallahassee,

Florida 32399-3000 within 21 days of receipt of this notice. A copy of the Petition must

also be mailed at the time of filing to the District Office named above at the address

indicated. Failure to file a petition within the 21 days constitutes a waiver of any right

such person has to an administrative hearing pursuant to Sections 120.569 and 120.57,

Fla. Stat.

The petition shall contain the following information:

(̀3) The name, address, and telephone number of each petitioner, the Department's

Consent Order identification number and the county in which the subject matter or

activity is located; (b) A statement of how and when each petitioner received notice of

the Consent Order; (c) A statement of how each petitioner's substantial interests are

affected by the Consent Order; (d) A statement of the material facts disputed by

petitioner, if any; (e) A statement of facts which petitioner contends warrant reversal or

t
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modification of the Consent Order; (f) A statement of which rules or statutes petitioner

contends require reversal or modification of the Consent Order; (g) A statement of the

relief sought by petitioner, stating precisely the action petitioner wants the Department

to take with respect to the Consent Order. .

If a petition is filed, the administrative hearing process is designed to formulate

agency action. Accordingly, the Department's final action may be different from the

position taken by it in this Notice. Persons whose substantial interests will be affected

by any decision of the Department with regard to the subject Consent Order have the

right to petition to become a party to the proceeding. The petition must conform to the

requirements specified above and be filed (received) within 21 days of receipt of this

notice in the Office of General Counsel at the above address of the Department. Failure

to petition within the allowed time frame constitutes a waiver of any right such person

has to request a hearing under Sections 120.569 and 120.57, Fla. Stat., and to participate

as a party to this proceeding. Any subsequent intervention will only be at the approval

of the presiding officer upon motion filed pursuant to Rule 28-106.205, Fla. Admin.

Code.

A person whose substantial interests are affected by the Consent Order may file a

timely petition for an administrative hearingunder Sections 120.569 and 120.57, Fla.

Stat., or may choose to pursue mediation as an alternative remedy under Section

120.573, Fla. Stat., before the deadline for filing a petition. Choosing mediation will not

adversely affect the right to a hearing if mediation does not result in a settlement. The

procedures for pursuing mediation are set forth below.

Mediation may only take place if the Department and all the parties to the

proceeding agree that mediation is appropriate. A person may pursue mediation by

reaching a mediation agreement with all parties to the proceeding (which include the

Respondent, the Department, and any person who has filed a timely and sufficient

r
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petition for a hearing) and by showing how the substantial interests of each mediating

party are affected by the Consent Order. The agreement must be filed in (received by)

the Office of General Counsel of the Department at 3900 Commonwealth Boulevard, MS

#35, Tallahassee, Florida 32399-3000, within 10 days after the deadline as set forth above

for the filing of a petition

The agreement to mediate must include the following

(a) The names, addresses, and telephone numbers of any persons who may

attend the mediation

(b) The name, address, and telephone number of the mediator selected by the

parties, or a provision for selecting a mediator within a specified time

(c) The agreed allocation of the costs and fees associated with the mediation

(d) The agreement of the parties on the confidentiality of discussions and

documents inixoduced during mediation

(e) The date, time, and place- of the first mediation~ session, or deadline for

holding the first session, if no mediator has yet been chosen

(f) The name of each party's representative who shall have authority to settle

or recommend settlement; and

(g) Either an explanation of how the substantial interests of each mediating

party will be affected by the action or. proposed action addressed in this notice of intent

or a statement clearly identifying the petition for hearing that each party has already

filed, and incorporating it by reference

(h) The signatures of all parties or their authorized representatives

As provided in Section 120.573, Fla. Stat., the timely agreement of all parties to

mediate will toll the time limitations imposed by Sections 120.569 and 120.57, Fla. Stat

for requesting and holding an administrative hearing. Unless otherwise agreed by the

parties, the mediation must be concluded within sixty days of the execution of the
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agreement. If mediation results in settlement of the administrative dispute, the

Department must enter a final order iNcorporating the agreement of the parties

Persons whose substantial interests will be affected by such a modified final decision of

the Department have a right to petition .for a hearing only *in accordance with the

requirements for such petitions set forth above, and must therefore file their petitions

within 21 days of receipt of this notice. If mediation terminates without settlement of

the dispute, the Department shall notify all parties in writing that the administrative

hearing processes under Sections 120.569 and 120.57, Fla. Stat., remain available for

disposition of the dispute, and the notice will specify the deadlines that then will apply

for challenging the agency action and electing remedies under those two statutes

14. Respondent shall allow all authorized representatives of the Department

access to the property and facility at reasonable times for the purpose of determining

compliance with the terms of dies Consent Order and the rules and statutes of the

Department

15. All submittals and payments required by this Consent Order to be

submitted to the Department shall be sent to the Florida Department of Environmental

Protection, 160 Governmental Center, Pensacola, Florida 32502-5794

16. This Consent Order is a settlement of the Department's civil and

administrative authority arising under Florida law to resolve the matters addressed

herein. This Consent Order is not a settlement of any criminal liabilities which may

arise under Florida law, nor is it a settlement of any violation which may be prosecuted

criminally or civilly under federal law

17. The Department hereby expressly reserves the right to initiate appropriate

legal action to prevent or prohibit any violations of applicable statutes, or the rules

promulgated thereunder that are not specifically addressed by the terms of this Consent
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Order, including but not limited to undisclosed releases, contaminationor polluting

conditions.

18. The terms and conditions set forth in this Consent Order may be enforced

in a court of competent jurisdiction pursuant to Sections 120.99 and 403.121, Fla. Stat.

Failure to comply with the terms of this Consent Order shall constitute a violation of

Section 403.161(1)(b), Fla. Stat.

19. Respondent is fully aware that a violation of the terms of this Consent

Order may subject Respondent to judicial imposition of damages, civil penalties up to

$10,000.00 per day per violation, and criminal penalties.

20. Entry of this Consent Order does not relieve Respondent of the need to

comply With applicable federal, state or local laws, regulations or ordinances.

21. No modifications of the terms of this Consent Order shall be effective until

reduced to writing and executed by both Respondent and the Department.

22. Respondent acknowledges and waives its right to an administrative

hearing pursuant to Sections 120.569 and 120.57, Fla. Stat., on the terms of this Consent

Order. Respondent acknowledges its right to appeal the terms of this Consent Order

pursuant to Section 120.68, Fla. Stat., and waives that right upon signing this Consent

Order.

23. This Consent Order is a final order of the Department pursuant to Section

120.52(7), Fla. Stat., and it is final and effective on the date filed with the Clerk of the

Department unless a Petition for Administrative Hearing is filed in accordance with

Chapter 120, Fla. Stat. Upon the timely filing of a petition this Consent Order will not

be effective until further order of the Department.

r
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FOR THE RESPONDENT

1;91.41a RaSI I lUbbe'nU F 4 1 4 1  c / 4  c
Vice  Pres laen t M e  G m # / r c  / J  I / z c c 7 7 ¢
Sandy  Creek  Ut i l i ty  Serv ices ,  Inc

DONE AND ORDERED this <~')8nc) day of llY\b\W"l» , zoolqp

pa/JsAooLA, F l o r i d a

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

M / J
W. Richard Panther
Distinct Director

Filed, on this date, pursuant to Section 12052, Fla. Stat., with the designated
Department Clerk, receipt of which is hereby acknowledged

lflJ1wA0~/'M 77, 21108

Copies furnished to

Lea Crandall, Agency Clerk (1ea.cranda11@dep.state.f1.us)
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BEFORE THE STATE OF FLORIDA
DEPARTMENT OP ENVIRONMENTAL PROTECTION

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTIQN,

IN TI-IE OFFICE OF THE
soU'IHwEsT DISTRICT

Complainant,

vs.

OGC FILE no. 06-1040-51-PW
Dept. of EI1V.i5'Q""1t:@ut3*-

P1'oteCti nm
Utilities, Inc. of Florida

)
)
)
)
)
)
)
)
)
)

JUN 12 2086
Respondent.

>

CONSENT ORDER Southwest Distain

This Consent Order is entered into between the State of Florida Department of

Environmental Protection ("Department") and Utilities, Inc. of Florida ("Respondent") ro reach

settlement of certain matters at issue. between the Department and Respondent.
..-

The DepaItmeht.tindS aid the'ReSpbndent admits die following:

1. The Department is the administrative agency of the State of Florida having the

power and duty to administer and enforce the provisions of the Florida Safe Drinldng Water Act,

Sections 403850 gt seq., Florida Statutes, and the rules promulgated thereunder, Title 62, Florida

Administrative Code. The Department has jurisdiction over the matters addressed in this

-4

Consent Order.

2. Respondent'is a person within the meaning of Section 403.852(5), Florida

Statutes.

3. Respondent is the owner and operator of a community water system, PWS#

6511423, located in Pasco County Florida which, serves the Summertree Water Plant ("system").

The Department finds that Respondent is in violation of Rule 62-550.310(3),

Florida Administrative Code ("Fla. Admin. Code"), which establishes the maximum contaminant

1 .
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level ("MCL") for total trihalomethanes ("TTy~lMs") as 0.080 milligrams per liter ("mg/L") and

the five haloacetic acids ("HAA5s") as 0.060 mg,/L. The running annual average-results for

samples collected from the system during the 2"" Quarter 2005 through the IS( Quarter 2006 and

analyzed for TTH1\/Is and HA.A5s are (Ill 05 mg/L and 0.078 mg/L, respectively

Having reached a resolution of the matter the Department and the Respondent mutually

agree and it is

ORDERED

5. Respondent shall comply with the following corrective actions within die stated

time periods

a. Within 60 days of the effective date of this Consent Order, Respondent shall

retain the services of a Florida-registered professional engineer to evaluate.f,he system and

cozistruét any modiicitidhsneeded to address the MCLviolation(s)z

submit an application, along wide any requixtd application fees, to the Department for a permit to

b. The Deparhnent shall review the application submitted pursuant to

paragraph 5a above. In the event additional information, modifications or specifications are

necessaigy to process the application, the Department shall issue a written request for information

("RFI") to Respondent for such information. Respondent shall accordingly submit the requested

4

information in writing to the Department within 15 days of receipt of the request. Respondent

shall proVide all infomiation.r.equeSted in gray additional .RFIs $sSu.ed by the Department within

15 days of receipt of each request.

c. Within 180 days of issuance of any required permit(s), Respondent shall

complete the modifications approved pursuant to the permit(s) issued in accordance with

paragraphs 5a. and 5b. above, and submit to the Department the engineer's certification of

OGC File No. 06- I040-51_pW
Page 2 of 1 l '
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completion of construction, along with dl required supporting documentation. Respondent shall

receive written Department clearance prior to placing the system modifications into service.

Respondent shall continue to sample quarterly for TIIHMs and HAA5s in

accordance with Rule 62-550.514(2)3 FIG. Admin. Code. Results shall be submitted to the

Department within ten (10) days following due month in which the samples were taken or Within

10 days following Respondent's receipt of the results, whichever is sooner. Additionally,

quarterly reports shall be submitted to the Department in accordance with Rule 62-550.821(12),

Fla. Admin. Code.

In the event that the modifications approved by the Department pursuant to

paragraphs 54 and 5b. are determined to be inadequate to resolve die MCL violation(s), the

Department will notify the Respondent in writing. Within 30 days of receipt of written

notification firm the Department that the resultsof the quarterly .sampling indicate that the

system modificatioNs have ct resolved tHe vioiaton(s),' ReSpndent 'aW submit' aNother

proposal to address the MCL vio1ation(s). Respondent shall provide all information requested iN

any RFIs issued by the Department wit&1i1n 15 days of receipt of each request. Within 60 days of

the date the Department receives the application pursuant to this paragraph, Respondent shall

provide all information necessary to complete the application.

f. Respondent shall continue to issue public notice regarding the MCL

viblalion(s) ey¢ry 90 days in acqordanqéwith RUle .62-§60.410(l),. Fla.AdMlm. Code, until the

Department determines that the system is in compliance with all MCLs. Respondent shall

submit certification of delivery of public notice, using DEP Form 62-555.900(22), to the

Department within ten days of issuing each public notice.

OGC File No. 06-1040-51-PW
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6. Within 15 days of the effective date of this Consent Order, Respondent shall pay the

Department $500 in settlement of the matters addressed in this Ccmsent Order. This amount

includes $500 for costs and expenses incurred by the Department during the investigation of this

matter and the Preparation and tracking of this Consent Order. Payment shall be made by
H

cashier's check or money order. The instrument shall be made payable to the "Department of
4

Environmental Protection" and shall include thereon the OGC number assigned to this Consent

Order and the notation "Ecosystem Management and Restoration Trust Fund."

7. Respondent agrees to pay the Department stipulated penalties in the amount of

$100 per day for each and every day Respondent fails to timely comply with any of the

requirements of paragraph 5 of this Consent Order. A separate stipulated penalty shall be

assessed for each violation of this Consent Order, Within 30 days of written demand from the

Department, Respondent shall makepayment. of the appropriate stipulated penalties to the

"Department of Enviréiuiiéntal Potectoix" by ¢ashi¢f's Check or moria orcier ind shall include

the OGC number assigned to this Consent Order and the notation "Ecosystem Management and

Restoration Trust Fund." Payment shall be sent to the Department of Environmental Protection,

Southwest District Office, 13051 N. Telecom Pkwy, Temple Terrace, FL 33637. The

Department may make demands for payment at any time aftenviolations occur. Nothing in this

paragraph shall prevent the Department from tiling suit to specifically enforce any of the terms

of.this CQnsent"Order..If the Detriment .is required to Him a lawsuit to rcgiéovez tipulated

penalties under this paragraph, the Department will not be foreclosed from seeking civil penalties

for violations of this Consent Order in an amount greater than the stipulated penalties due under

this paragraph.

OGC File No. 06- 1040-51-PW
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8. If any event, including administrative or judicial challenges by third parties

unrelated to the Respondent, occurs which causes delay or the reasonable likelihood of delay, in

complying with the requirements of this Consent Order, Respondent shall have the burden of

proving the delay was or will be caused by circumstances beyond the reasonable control of the

Respondent and could not have been or cannot be overcome by Respondent's due diligence.

Economic circumstances shall not be considered circumstances beyond the control of

Respondent,nor shall the failure of a contractor, subcontractor, materialmarx or other agent

(collectively referred to as "contractor") to whom responsibility for performance is delegated to

meet contractually imposed deadlines be a cause beyond the control of Respondent, unless the

cause of the contractor's late performance was also beyond the contractor's control. Upon

occurrence of an event causing delay, or upon becoming aware of a potential for delay,

Respdhdent. shall no;ify the Depamnent pally within 24 hours or by the next .workingday and

shall, within seven calendar days'ofbral notification tithe Department, notify the Department in

writing of the anticipated length and cause of the delay, the measures taken or to be taken to

prevent or minimize the delay and the timetable by which Respondent intends to implement

these measures. If the parties can agree that the delay or anticipated delay has been or will be

caused by circumstances beyond the reasonable control of Respondent, the time for performance

hereunder shall be extended for a period equal to the agreed delay resulting from suc'h

circtimStances.. Such agreement shall adopt all reasonable measures necessary to avoid or

minimize delay. Failure of Respondent to comply with the notice requirements of this Paragraph

in a timely manner shall constitute a waiver of Respondent's right to request an extension of time

for compliance with the requirements of this Consent Order.

OGC File No. 06-1040-51-PW
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Persons who are nor parties to this Consent Order, but whose substantial interests

are affected by this Consent Order, have a right, pursuant to Sections 120.569 and 120.57,

Florida Statutes, to petition for an administrative hearing on it. The Petition must contain the

information set forth below and must be Filed (received).at the Department's Office of General
4 1

Counsel, 3900 Commonwealth Boulevard, MS #35, Tallahassee, Florida 32399-3000, within 21

days of receipt of this notice. A copy Qr the Petition must also be mailed at the time of filing to

the District Office named above at the address indicated. Failure to tile a petition within the 21

days constitutes a waiver of any right such person has to an administrative hearing pursuant to

Sections 120.569 and 120.5'7, Florida Statutes.

10. The petition shall contain the following information:

The Name, address, and telephone number of each pa;itioner, the

Department's Consent Order identification number and. the county in which the subject matter or

activity is located;

b. A statement of how and when each petitioner received notice of the

Consent Order,

c. A statement of how each petitioner's Substantial interests are affected by

the Consent Order,

d. A' statement of the material facts disputed by petitioner, if any,

e. A statemérit of facts which petitioner cdntcn.ds.wanjaht reversal or

modification of the Consent Order,

f. A statement of which rules or statutes petitioner contends require reversal

or modification of the Consent Order,

OGC File No. 06-1040-5 LPW
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showinghow the substantial interests of each mediating party are affected by the Consent Order.

The agreement must be filed in (received by) the Office of General Counsel of the Department ac

3900 Commonwealth Boulevard, MS #35, Tallahassee, Florida 32399-3000, within 10 days after

the déadlirie as set forth above for the"5ling of a petition.
*

14. The agreement to mediate must include the following:

a. The names, addresses, and telephone numbers of any persons who may

attend the mediation;

b, The name, address, and telephone number of the mediator selected by the

parties, or a provision for selecting a mediator within a specified time;

c. The agreed allocation of the costs and fees associated with the mediation,

The agreement of the parties on the confidentiality o discussions and

documents introduced during mediation,

e. The date, time; and place of tale first mediation session,.of a deéidlihe for

holding the first session, if no mediator has yet been chosen,

f. The name of each party's representative who shall have authority to settle

or recommend settlement,

g. Either an explanation of how the substantial interests of each mediating

party will be affected by the action or proposed action addressed in this notice of intent or a
I

statement Clearly identifying.the Pétition.for hearing that each party has already Glad, and-

incorporating it by reference, and

The signatures of all parties or their authorized representatives. As

provided in Section 120.573, Florida Statutes, the timely agreement of all parties to mediate will

toll the time limitations imposed by Sections 120.569 and 120.57, Florida Statutes, for requesting

1
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and holding an administrative hearing. Unless otherwise agreed by the parties, the mediation

must be concluded within sixty days of the execution of the agreement. If mediation results in

settlement of the administrative dispute, the Department must enter a Tina] order incorporating

the agreement of the parties, Persons whose substantial interests will be affected by such a

modified Final decision of the Department have a right to petition for a hearing only in

accordance with the requirements for such petitions set forth above, and must therefore file their

petitions within 21 days of receipt of this notice. If mediation terminates without settlement of

the dispute, the Department shall notify all parties in writing that the administrative hearing

processes under Sections 120.569 and 120.57, Florida Statutes, remain available for disposition

of the dispute, 'and the notice will specify the deadlines that then will apply for challenging the

agency action and electing remedies under those two statutes

15. Entry of this Consent Order does not relieve Respondent of the need to comply

with applicable federal, state or local laws, regulations or ordinances

16. The terms and conditions set forth in this Consent Order may be enforced in a

court of competent jurisdiction pursuant to Sections 120.69 and403.121, Florida Statutes

Failure to comply with the terms of this Consent Order shall constitute a violation of Section

403.859, Florida Statutes

17. Respondent is fully aware that a violation of the terms of this Consent Order may

subject Respondent to judicial imposition of damages, civil Penalties up xo $5,000.00 per.day.per

violation, and criminal penalties, except as limited by the provisions of this Consent Order

18. Respondent shall allow all authorized representatives of the Department access to

the facility at reasonable times for the purpose of detemiining compliance with the terms of this

Consent Order and the rules and statutes of the Department

OGCFile No. 06-1040-5 I-PW
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19. All submittals and payments required by this Consent Order to be submitted to the

Depamnent shall be sent to the Florida Department of Environmental Protection, Southwest

District Office, 13051 N Telecom Parkway, Temple Terrace, FL 33637

The Dcpanrnent, for aNd in consideration of the complete and timely performance

by Respondent of the obligations agreed to in this Consent Order, hereby waives its right to seek

judicial imposition of damages or civil penalties for alleged violations addressed in this Consent

Order

Respondent acknowledges and waives its right to an administrative hearing

pursuant to Sections 120.569 and 170.57, Florida Statutes, on the terms of this Consent Order

Respondent acknowledges its right to appeal the terms of this Consent Order pursuant to Section

120.68, Florida Statutes, and waives that right upon signing this Consent Order

No modifications of the terms of this Consent Order shall be effective until

reduced to writing and executed by both Respondent and the Department

23. In the event of a sale or conveyance of the facility or of the property upon which

the facility is located, if all of the requirements of this Consent Order have not been fully

satisfied, Respondent shall, at least 30 days prior to the sale or conveyance of the property or

Facility, (1) notify the Department of such sale or conveyance, (2) provide the name and address

of the purchaser, or operator, or person(s) in control of the facility, and (3) provide a copy of this

Consent Order with all attachments to the new owner. The sale or conveyance of thefacility, or

the property upon which the facility is located shall not relieve the Respondent of the obligations

imposed in this Consent Order

This Consent Order is a settlement of the Department's civil and administrative

authority arising under Florida law to resolve the matters addressed herein. This Consent Order

OGC File No. 06-1040-51-pw
Pam: .IO of ll

24.

22.

20.



is not a settlement of any criminal liabilities, which may arise under Florida law, nor is it a

settlement of any violation, which may be prosecuted criminally or civilly under federal law

This Consent Order Isa final order of the Department pursuant to Section

120.52(7),FIoHda Statutes, audit is final and effective On the date filed with the Clerk of the

Department unless a Petition for Administrative Hearing is Filed in accordance with Chapter 120

Florida Statutes. Upon the timely filing of a petition this Consent Order will not be effective

until further order of the Department

4/9/06

FOR THE RESPONDENT

pl*/,J,\}
Title /LE 6/4441 om €471 Q

DONE AND ORDERED this $2444 day of AM A) £-

\*»,»¢»z~* &S\'*{ Florida

JACQUEUNE TAPPAN
uorA.nvrueuc . STATE Q' FLGQIDA
COMMISSION # DD497715

EXPIRES 12/7/2009
BONOED THRU \-aaa-nonnv1

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

D 4 c é h Getzo
District Director
Southwest District

Filed, on this date, pursuant to Section 120.52,F.S., with the designated Department Clerk
receipt of which is hereby acknowledged

Clerk

cc: Lea Crandall, Agency Clerk

,
Dept of Environmental

Protection

OGC File No. 06-1040-51-PW
Page 11 of 11
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E
BEFORE THE STATE OF FLORIDA

DEPARTMENT OP ENVIRQNMENTAL PROTECTION

8

Eg
E

E

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION,

IN THE OFFIEE OF THE
SOUTHEAST DISTRICT

E
Comal Hainan t,

òGc FILE NO. 05-2873

vs.

)
)
)
9
3

MILES GRANT WATER AND SEWER COMPANY,

Respondent.

)
)
)
)
)

CONSENT ORDER

This Consent Order is entered into between the State of  Florida Department of

-<Env ironmenta1 Protection ("Department") and Miles Grant Water and Sewer Company

("Respondent") Io reach settlement of certain matters at issue between the Department and

Respondent.

The Department finds and the Respondent admits the following:

The Department is the administrative agency of the State of Florida having the

power and duty .to protect Florida's air and water resources and to administer and enforce the

provisions of the Florida Safe Drinking Water Act, Sections 403.850 et seq., Florida statutes,

and the rules promulgated thereunder, Title 62, Florida Administrative Code; The Department

has jurisdiction over the matters addressed in this Consent Order.

1.

2. Respondent is a "person" within the meaning of Section 403.852(5), Florida

Statutes.

Respondent is the owner and is responsible for the operation of a community

public water system ("System"), PWS #4430917, located at 5418 SE Miles Grant Road, Stuart,

Martin County, Florida, which serves the community of Miles Grant.

3.

The Department finds that Respondent is in violation of Rule 62-550.310(3), Fla.

Admin. Code which establishes the maximum contaminant level (MCL) for total trihalomethanes

4.

r



Miles Grant Walcr and Sewer Company
Consent Order OGC Number 05-2873
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(TTI-IMs) as 0.080 milligrams per liter (mg/L). The average result for samples collected from the

System on July 29 2004 December 7 2004 March_31 2005 _and Iune._l§,._2005 and analyzed

for TTHMsis 0.129 mg/L.

Having reached a resolution of the matter the Department and the Respondent mutually
*

agree and it is

ORDERED:

Respondent shall comply with the following corrective actions within the stated

time periods:

Within 60 days of the effective date of this Consent Order, Respondent shall

retain the services of a Florida-registered professional engineer to evaluate the System and

submit an application, along with any required application fees, to the Department for a penni to

construct any modifications needed to address the MCL violation.

44

The Department shal l  rev iew the appl icat ion submitted pursuant to

paragraph 5.a. above. In the event additional information, modifications or specifications are

necessary to process the application, the Department shall issue a written request for information

("ROI") to Respondent for such information. Respondent shall accordingly submit the requested

information in writing to the Department within 15 days of receipt of the request. Respondent

shall provide all information requested in any additional RFIs issued by the Department within

15 days of receipt of each request. Within 60 days of the date the Department receives the

application pursuant to paragraph 5.a. above, Respondent shall provide all information necessary

to complete the application.

Within 180 days of issuance of any required permit(s), Respondent shall

complete the modif ications approved pursuant to the permit(s) issued in accordance with

paragraphs 5.a. and 5.b. above, and submit to. the Department the engineer's certification of

completion of construction, along with all required supporting documentation. Respondent shall

receive written Department clearance prior to placing the System modifications into service.

c.

5.

b.

a.

r
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Respondent shall continue to sample quarterly for TTHMs. Results shall be

submittedto theDepartment within ten (l0)days._ofRespondent'.s receipt of theresults.

In the event that the modifications approved by the Department pursuant to

paragraphs 5.a. and b. are determined to be inadequate to resolve the MCL v iolatioN, the

Department wi l l  noti fy the Respondent in wri t ing. W ithin 30 days of  receipt of  wri t ten

notif ication from the Department that the results of the quarterly sampling indicate that the

System modifications have not resolved the violation, Respondent shall submit another proposal

to address the MCL violation. Respondent shall provide all information requested in any RFIs

issued by the Department within 15 days of receipt of each request. Within 60 days of the date

the Department receives the application pursuant to this paragraph, Respondent shall provide all

information necessary to complete the application.

Within two years of the effective date of this Consent Order, Respondent

shall complete all corrective actions needed to resolve the MCL violation and submit written

certification of completion to the Department for all modifications.

g. Within 90 days of the effective date of this Consent Order, Respondent shall

initiate submittal of quarterly status reports to the Department. Respondent shall continue to

submit quarterly status reports until the Department determines that the System is in compliance

with all MCLs.

h. Respondent shal l  continue to issue publ ic notice regarding the MCL

violation every 90 days in accordance with Rule 62-560.410(1), Fla. Admin. Code, until the

Department determines that System is in compliance with all MCLs. Respondent shall submit

certification of delivery of public notice, using DEP Form 62-555.900(22), to the Department

within ten days of issuing each public notice.

6. Within 30 days of the effective date of this Consent Order, Respondent shall pay

the Department $500.00 in settlement of the matters addressed in this Consent Order. This

amount includes $500.00 for costs and expenses incurred by the Department during the

investigation of this matter and the preparation and tracing of this Consent Order. Payment

f.

e.

r
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shall be made by cashier's check or money order. The instrument shall be made payable to the

Department pf Fm ironmental Protection .Md shall include thereon the OGC number assigned

to this Consent Order and the notation "Ecosystem Management and Restoration Trust Fund

Respondent agrees to pay the Department stipulated penalties in the amount of

$100.00 per day for each and every day Respondent fails to timely comply with any of the

requirements of paragraphs 5 and 6 of this Consent Order. A separate stipulated penalty shall be

assessed for each violation of this Consent Order. Within 30 days of written demand from the

Department, Respondent shall mice payment of the appropriate stipulated penalties to "The

Department of Environmental Protection" by cashier's check or money order and shall include

the OGC number assigned to this Consent Order and the notation "Ecosystem Management and

Restoration Trust Fund". Payment shall be sent to the Department of Environmental Protection

400 North Congress Avenue, Suite 200, West Palm Beach, FL 33401. The Department may

make demands for payment at any time after violations occur. Nothing in this paragraph shall

prevent the Department from tiling suit to specifically enforce any of the terms of this Consent

Order. Any penalties assessed under this paragraph shall be in addition to the settlement sum

agreed to in paragraph 6 of this Consent Order

If  any event, including administrative or judicial challenges by third parties

unrelated to the Respondent, occurs which causes delay or the reasonable likelihood of delay, in

complying with the requirements of this Consent Order, Respondent shall have the burden of

proving the delay was or will be caused by circumstances beyond the reasonable control. of the

Respondent and could not have been or cannot be overcome by Respondent's due diligence

Economic circumstances shal l  not be considered ci rcumstances beyond the control  of

Respondent, nor shall the failure of a contractor, subcontractor, materialman or other agent

(collectively referred to as "contractor") to whom responsibility for performance is delegated to

meet contractually imposed deadlines be a cause beyond the control of Respondent, unless the

cause of the contractor's late performance was also beyond the contractor's control. Upon

occurrence of an event causing delay, or. upon becoming aware of  a potential for delay
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Respondent shall notify the Department's Southeast District Office in West Palm Beach orally

wLth.m 24 hmm s_ or by._..Lhe next .w.onk§ng day and shall, within seven calendar days of oral

notification to the Department, notify the Department in writing of the anticipated length and

cause of the delay, the measures taken or to be taken to prevent or minimize the delay and the

timetable by which Respondent intends to implement these measures. If the parties can agree

that the delay or anticipated delay has been or will be caused by circumstances beyond the

reasonable control of Respondent, the time for performance of one or more of the requirements

hereunder shall  be extended for a period equal to the agreed delay resulting f rom such

circumstances. Such agreement shall adopt all reasonable measures necessary to avoid or

minimize delay. Failure of Respondent to comply with the noticerequirements of this Paragraph

in a timely manner shall constitute a waiver of Respondent's right to request an extension of time

for compliance with the requirements of this Consent Order

Persons who are not parties to this Consent Order, but whose substantial interests

are affected by this Consent Order, have a right, pursuant to Sections 120.569 and 120.57

Florida Statutes, to petition for an administrative hearing on it. The Petition must contain the

information set forth below and must be filed (received) at the Department's Office of General

Counsel, 3900 Commonwealth Boulevard, MS# 35, Tallahassee, Florida 32399-3000 within 21

44

days of receipt of this notice. A copy of the Petition must also be mailed at the time of filing to

the District Office named above at the address indicated. Failure to tile a petition within the 21

days constitutes a waiver of any light such person has to an administrative hearing Pursuant to

"Sections 120.569 and 120.57, Florida Statutes,

10.
\

The petition shall contain the following information:

The name, address, and telephone number of  each peti t ioner: the

Department's Consent Order identification number and the county in which the subject matter or

activity is located,

a.

b. A statement of  how and when each petitioner received notice of the

Consent Order,

r
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the Copsgnt Order,

d.

c. A statement of how each petitioner's substantial interests are affected by

e.

A statement of the material facts disputed by petitioner, if any,

A statement offacts which petitioner contends warrant reversal or
Vi

modification of the Consent Order,

A statement of which rules or statutes petitioner contends require reversal

or modification of the Consent Order,

11.

L d

g. A statement of the relief sought by petitioner, stating precisely the action

petitioner wants the Department to take with respect to the Consent Order.

If a petition is filed, the administrative hearing process is designth to formulate

agency action. Accordingly, the Department's final action may be different from the position

taken by it in this Notice. Persons whose substantial interests will be affected by any decision of

the Department with regard to the subject Consent Order have the right to petition to become a

party to the proceeding. The petition must conform to the requirements .specified above and be

filed (received) within 21 days of receipt of this notice in the Office of General Counsel at the

above address of the Department. Failure to petition within the allowed time frame constitutes a

waiver of any right such person has to request a hearing under Sections 120.569 and 120.57,

Florida Statutes, and to participate as a party to this proceeding. Any subsequent intervention

will only be at the approval of the presiding off icer upon motion f iled pursuant to Rule 28-

106.205, Florida Administrative Code.

12. A person whose substantial interests are affected by the Consent Order may file a

timely petition for an administrative hearing under Sections 120.569 and 120.57, Florida

Statutes, or may choose to pursue mediation as an alternative remedy under Section 120.573,

Florida Statutes, before the deadline for filing a petition. Choosing mediation will not adversely

affect the right to a hearing if mediation does not result in a settlement. The procedures for

pursuing mediation are set forth below.

f.

r
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Mediation may only take place if the Department and all the parties to the

proceeding agree that mediation is appropriate person may pursue mediation by reaching a

mediation agreement with all parties to the proceeding (which include the Respondent, the

Department, and any person who has tiled a timely and sufficient petition for a hearing) and by

showing how the substantial interests of each mediating party are affected by the Consent Order

The agreement must be filed in (received by) the Office of General Counsel of die Department at

3900 Commonwealth Boulevard, MS #35, Tallahassee, Florida 32399-3000, within 10 days after

13.

the deadline as set forth above for the filing of a petition

The agreement to mediate must include the following

The names, addresses, and telephone numbers of any persons who may

14

attend the mediation

b The name, address, and telephone number of the mediator selected by the

parties, or a provision for selecting a mediator within a specified time

The agreed allocation of the costs and fees associated with the mediation

d The agreement of the parties on the confidentiality of discussions and

documents introduced during mediation

The date, time, and place of the first mediation session, or a deadline for

holding the Hrst session, if no mediator has yet been chosen

f The name of each party's representative who shall have auduority to settle

or recommend settlement

g Either an explanation of how the substantial interests of each mediating

party will be affected by the action or proposed action addressed in this notice of intent or a

statement clearly identifying the petition for hearing that each party has already tiled, and

incorporating it by reference, and

h The signatures of all parties or their authorized representatives.

provided in Section 120.573, Florida Statutes, the timely agreement of all parties to mediate will

toll the time limitations imposed by Sections 120.569 and 120.57, Florida Statutes, for requesting

As
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and holding an administrative hearing.

sixty da}s at the execution of due agreement It medxauon results in

Unless otherwise agreed by the- parties, the mediation

must be concluded within.

I

settlement et the administrative dispute, the Department must enter a final order incorporating

the agreement of the parties. Persons whose substantial interests will be affected by such a

modif ied f inal  decision of  the Department have a right to peti t ion for a hearing only in

accordance with the requirements for such petitions set forth above*, and must therefore file their

petitions within 2.1. days of receipt of this notice. If mediation terminates without settlement of

the dispute, the Department shall notify all parties in writing that the administrative hearing

processes under Sections 120.569 and 120.57, Florida Statutes, remain available for disposition

of the dispute, and the notice will specify the deadlines that then \will apply for challenging the

agency action and electing remedies under those two statutes.

15. Respondent shall allow all authorized representatives of the Department .access to

the facility at reasonable times for the purpose of determining compliance with the terms of this

Consent Order and the rules and statutes of the Department.

All submittals and payments required by this Consent Order to be submitted to the

Department shall be sent to the Florida Department of Environmental Protection, Southeast

District Water Facilities Program, 400 North Congress Avenue, Suite 200, West Palm Beach,

16.

Florida, 33401.

17. This Consent Order is a settlement of the Depar'tment's civil and administrative

authority arising under Florida law to resolve the matters addressed herein. This Consent Order

is not a settlement of any criminal liabilities, which may arise under Florida law, nor is -it a

settlement of any violation which may be prosecuted criminally or civilly under federal law and

which Respondent may defend.

18. The Department hereby expressly reserves the right to initiate appropriate legal

action to prevent or prohibit any v iolations arising after the date of this Consent Order of

applicable statutes, or the rules promulgated thereunder that are not specifically addressed by the

terms of this Consent Order.
*r
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19. The terms and conditions set forth in this Consent Order may be enforced in a

§g},gj.;_Qf._comp9tent_3unsg.1i_cdQn pursuant to..§ections ..120_6Q._.and 403 121 Florida Sl8.tLIl8s.

Failure to comply with the terms of this Consent Order shall constitute a violation of Section

403.859, Florida Statutes. *u

20. The Depamnent, for and in consideration of the complete and timely performance r
!
I
E
I
I

iI

Iby Respondent of the obligations agreed to in this Consent Order, hereby waives its right to seek

judicial imposition of damages or civil penalties for alleged violations.

21. Respondent is fully aware that a violation of the terms of this Consent Order may

subject Respondent to judicial imposition of damages, civil penalties up to $5,000.00 per day per

violation, and criminal penalties, except as limited by the provisions of this Consent Order.

Entry of. this Consent Order does not relieve Respondent of the need ro comply22.

with applicable federal, state or local laws, regulations or ordinances.

223. No modifications of the terms of this Consent Order shall be effective until

reduced to writing and executed by both Respondent and the Department.

24. Respondent acknowledges and waives its right to an administrative hearing

pursuant to Sections 120.569 and 120.57, Florida Statutes, on the terms of this Consent Order.

Respondent acknowledges its right to appeal the terms of this Consent Order pursuant to Section

120.68, Florida Statutes and waives that right upon signing this Consent Order.

25. This Consent Order is a final order of the Department pursuant to Section

120.52(7), Florida Statutes, and it is final and effective on the date tiled with the Clerk of the

Department unless a Petition for Administrative Hearing is filed in accordance with Chapter 120,

Florida Statutes. Upon the timely filing of a petition this Consent Order will not be effective

until further order of the Department.

r
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FOR THE RESPONDENT:

1 »4
Date

q/'F /.' I°` `§___/;'
t' >»2»»~-~

Patrick C. Flynn, Reginla
Miles Grant Water and e
200 Weathersfield Avenue
Altamonte Springs, FL 37214-4027

al Director
ewer Company 1

DONE AND ORDERED this day of f l  w v 20019, in West Palm Beach,Florida.

QSTATE OF FLORIDA DEPARTMENT
*OF ENVIRONMENTAL PROTECTION

Jo 5444}449,:If MAJ
Kevin R.. 681
District Director
Southeast District

r

FILED, on this date, pursuant to §120.52 Florida Statutes, with the designated Department
Clerk, receipt of which is hereby acknowledged..

r

,L K..
J - L9  - e  Q ,

<' /'E \ .
,

Clerk

I
JO I442.49/J Q 7\ .

I  I Date

Copies furnished to:
Larry Morgan, OGC/Tlh
Charles LeGros, FDEP/PSL

r
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OGC CASE t4umsER 05-2747436-OW

eel=ons THE STATE 0F FLORIDA
ospAa1n41sn~rr OF ENVIHONMEWTAL s=noTEcnon

STATE OF FLOFBDA DEPARTMENT
oF ENVIRONMENTAL PROTECTION

IN THE OFFICE OF THE
SOUTH DISTFHCT

Comp lai no nt
OGC FI.L€ NO. 05-2747-36-DW

VS

Utilities Inc. of Eagle Ridge
Respondent

CONSENT ORDER

This Consent Order is entered into between the Slate of F'lorida Departznerxr of

EnVirOnrhental Protection ('Department") and Utilities Inc. of Eagle Ridge ('Respondent') to

reach setilemerrt of ¢er1ain matters at issuebetween the Department and Respondent

The Department finds and the Respondent admits the following

The Deparlmsnt is the admiolstrartive agency of the State al Florida havingihe power

and duly to prated FIolida's air and water resources and to administer and enforce the

provisions of Ghaptar toa, Florida Statutes, and the rules promulgated thereunder,17119 62

Florida Administrative e. The Department has jurisdiction over the matters addressed in

Respondani is a person within the meaning of Seiction 40'3.03'l(5). Florida Statutes

Respiorident isth awnar and is respondbie for the .operation of M Eagka Ridge WWTP

0.818 GD extended aeration wastewater treatment facility ("Facility") with chlorinated

affluent to a swing-rate public access sway irrigation system. T h e F8.¢ility Is located Bl Iatit De

26°29' 84" N and wnmuwe 319 so' 45".W. Aeries Way. 'Fort www. FL

The Department finds that the Respondent operates the

penni number Fu¢ln144s8 whichexpires on October #4, 2008

Facility under Depgmment

1 .
s
=

458 it 3 awe
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5. The Departnzant finds that the facility has an on-going problem with odor control at the

facilliry resulting in complaints from the homeowners.. Department personnel detected a strong

odor at the surge tank during the May 25, 2005 inspection. F.A.C. Rule 62~600.410(8) states

that in the event that the treatment facilities pr equipment no longer function as Intended. areno

longer safe in terms M public health and safety. or odor, noise, aerosol or lightingfritz,

adversely a¥fecd the naighbouing developed areas at the levels prohibited by Rule

.&~600.400(2)(a), F.A.c.. corrective action (which may mlle additional maintenance or

modification at the xraanmem plant) shall be taken by the perrnittee. Other oorrectiva action may

be required to ensure oornpliance with the rules of the Department.

6. Having reached a resolution of the matter the Department and the Respondent mutually

agree and it is

ORDERED:

7. Hespohdenl shall comply with the fallowing corrective actions within the stated time

periods;

a. Wlihln puny (89) days after the effective date al this Consent Order, Fiaspiondant shall

retain the services of. a Florida prolessionalengineer for the purpose of;

(H) Studying, recommending, and Implementing corrections to the odor control

system at the facility. Collection and treatment of gases may be necessary print to the releaSe

of the gases to the environment,

(be Submit to the Department a scheduler dcorrectiervs to be made at the fadiityand

-a time frame for completions of corrections.

In the event of a sale or conveyance of the facility or of the property upon which the

.many is bwcated. n all of the requirements of this Ger sent Qrder have not been fully satisfied.

Respondent shall. at least ac days prior to the sale or convevyanee or the property or facility, (1)

notify the Department of soda sale of conveyance, (2) prowde the name and address of the

pumhasier, or operator, or person{s) In control of the gagmgy, and (3) provide a copy d this

r -2..

au

9.

I I Illlll

.1
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Consent Order with all attachments lo the new owner. The sale or conveyance of the facility. or

Me property upon which the Iacilily is located shall notrelieve the Respondent al thaobligations

imposed in this Consent Order

10 Within thirty (30) days of the effective dale of this Conserit Order, Respondent shall

pay the Department $2500 in settlement of the matters addressed in this Consent Order. This

amount includes $500 for costs and expenses incurred by the Department during the

investigation of this matter and the preparation and tracking of this Consent Order, The civil

penalty is apportioned as follows: $2000 lot the violation al Florida Administrative Gods Rule

62-600.410(8). Payment shall be Mada by cashiers check or money order. The instrument

shall be made payable to the "Department of Environmental ProtectioN" P O Box 2549. Fort

Myers, Fl. S 3902.2459 and shall include thereon the OGC number assigned to this Consent

Order and the notation "Ecosystem Management and Restoration Trust Fund

11 In lieu of making cash payment of S2000 in civil penalties as set fclih in paragraph 10

above, Respondent may elect to off~set this amount by Implementing a pollution prevention

project, which must be approved by the Department. A pollution praveniion protect must~be

either a source reduction. waste minimization. or on-site recycling. QI9ie<;t~ II. Flespondant

to implement a pollution prevention protect. Respondent shall notifytheMpaNiawi of

its election by cenilied mail within 15 days of the effective date of this Consent Order

Notwilhsianding, payment of the reruning $500 In costs must be paid within 80 days of the

active date of the Consent Order. If Respondent elects to implement a poNuiion prevention

project, thanFlespfondent shall comply with all of the requirements andtime frames in Exhibit I

12. Respondent agrees xo pay the Department! stipulated penalties in the 'amount of $100

per day for each and every day Respondent raHs to timely comply with any of the requirements

of Paragraphs 7 and 10 of this Consent Order. A separate stipulated nenallv shall be assessed

for each violation al this Consent Order. Within to days d written demand from the

Department, Hespwdent shall make payment of the appropriate siipWaied penalties Io 'The
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Department of Erxvimnmenlal Protection' by cashiers check or money order and shall include

thereon the OGC number assigned to this Consent Order and the notat ion 'Ecosystem

Management and Restoration Trust Fund." Payment shal l  be sent to the Department of

Environmental Protection, P.O. Box 2549, Fort Myers, FL 38902~2549_ The Department may

make demands for payment at any time after violations occur. Nothing in this Paragraph shall

prevent the Department tram filing suit to spedticalty enfbtce any terms of this Consent Order

Any penalties assessed undériliis Paragraph shat be in addition to the settlement sum agreed

to. in Paragraph 10 of this Cdllsérit Qriier..Ofilia Department is required to file a lawsuit to

recover stipulated penalties under this Paragraph, the Department will not be foreclosed t o m

seeking civil penalties for violations of this Cransent Order in an amount greater than the

stipulated penalties due under this Paragraph

13. If any event. including administrative or ludicialehdleruges by third parties unrelated to

the Respondent, occurs which Causes delay or ihé reasonable=likdH1ood of delay, in complying

with the requirements d this Consent8rder,~ Respondent shall have the burden of proving the

delay was or Ml be caused by cincumsiancee beyond the reasonable centre! of the Respondent

and could not have been or cannot be overcome by Respondents due diligence. Economic

circumstances shall not be censiderad. beyond the control d Respondent. nor

shall the Iain-re of a contraclor,.subContraotor, materlalhlawor other agent (calladively referred

to as 'contractor') to whom resppnsibi l f ty in; Wdvrmanwk delegated to meet contracnnaily

imposed deadlines be a cause beyond the warren of Respondent. unless the cause d the

oontrac!or's late performance was also beyond the contractor's control. Upon occurrence al an

even! causing delay, or upon becoming aware of a potential for delay, Respondent shall notify

the Department orally within 24 hours or by the nana working day and shall. mmhin seven

calendar days Moral notif ication tn the Department, notify the Department in writing oaths

anticipated length and cause of me delay, the measures taken or to be taken to prevent or

minimize the delay and the timetable by wliltzh Respondent intends to Implement these
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measures. If the parties can agree that the delay or anticipated delay has been or will be

caused by circumstances beyond the reasonable control of Respondent, the time tor

performance hereunder shall be extended for a period equal to the agreed delay resulting from

such dfcumstances. Such agreement shall adopt at! reasonable measures necessary lo avoid

or minimize delay. Failure of Respondent to comply with the notice requirements of this

Paragraph in a timely manner shall constitute a waiver of Respondents right xo request an

exienston of time for compliance with the requirements of this consent Order

14. Persons who are nd parties to this Gonsem Order, but whose substantial interims. are

affecleid by this Consent Order. have a right. pursuant to Sections 128.569 and 12051, Florida

Statutes, to petition for an administrative hearing on it. The Petition must contain the

infoirhaiiun ad foiili and must be tiled (re»z:ei>:ed) at Me Dgpanmazws Office at General

Geiunsd. Commonwealth Boulelwani.MS# as. Tallahassee. Florida a2as9»s0nn within 21

days of receipt d this notice. A GGPY of the Petition must alsobe mailed at thetima aw filing to

the DistziM Office named abele at the address lndicaied Failureto file a petitionwithin the21

days constitutes a waiver d any fight sudl person Was to an administrative hearing pursuant to

Sections 120.568 and120.572 Florida Statutes

The petition shall contain the following information

la) The name, address. andtelephonenumber of each petitioner; the .Department's

Consent Qldef identification mxnber and the eoaxnty in which the s~»*b4e<=¢ matter or activity is

located

Cb) A statement al how and when each petitioner received notice at the Consent

Order:

A _statsfnenx al haw Nada petitloneVs substantial interests are affectedby the

Consent Grderz

(dl A stalemeni of the rnateliall facts dlspuied by petitioner, it any
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measures. If the parties can agree that the delay or anticipated delay has been or will be

caused by circumstances beyond the reasonable control ox Respondent, the time for

performance hereunder shall be extended for a period equal to the agreed delay resulting from

such drcumsiances. Such agreement shall adopt all reasonable measures necessary to avoid

or minimize delay. Failure of Respondent to comply with the_ ncitica requirements of Mis

Paragraph in a tirndy manner shalt constitute a waiver of Respondents right to request an

extension of time for compliance vdlh the requirements of this Cionsent Order.

14. Persons who are not parties to this Gonsent Order, but whose substantial Interests. are

affected by this Consent Order, have a right, pursuant to Sections 120.569 and 120.57, Florida

Statutes, to petition for an administtfatlve hearing on it. The Petition must contain the

Isufariidalion séijoiih Below and must be feed (received) at the Depanmanfs Office.of Genes

Counsel,8900 Commonwealth Boulevard, MS# 35, Tallahassee. Florida 82899~a000 within 21

days of receipt of this notice. A copy al me Petition must alsobe mailed at the time of filing to

the District Office named above at the address lndcaled. Failure to lily a petition within the 21

days constitutes a wolver of any tight such person has to an administrative hearing pursuant to

Sections 120,589and 120.57, Florida Statutes.

The pmQn Shea contain the flowing information:

(a) The name, address. and telephone number of each petitioner; the Department's

Consent Qrder Identification mxnber and the county in which the subject maher or activity is

located.,

lb) A statement of how and when each petitioner received notice of the Consent

Order

cc)

Donsenr Qrder;

A ..sxawwanz d how evade petitionel4s substantial interests are affected by me

(dl A statement of the material facts dlspmned by petitioner, if any;

r .5-
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and any person who has tiled a timely and sufficient petition tor a hearing) and by snowing how

the substantial interests of each mediating party are affected by the Consent Order. The

agreement-must-be-liled-inireeeived by) the Glficeal Genaral-991444881-9£¥i4e~Depannaeniat

3900 Commonwaallh Boulevard, MS #35, Tallahassee, Florida 32399-6000, with-in TD days

after the deadline as set forth above tor the filing of a petition

The agreement to mediate must include the following

(a) The names, addresses, and telephone numbers at any persons who ray attend the

mediation

(b) The mama, address, and telephone number of themediator selected bY the parltes

or a provision for selecting a mediator within a specified time,

(c) The agreed allocation d the costs and -fees associated with the mediation;

(d) The agreement of the parties on the confidentiality of discussions and documents

introduced during mediation;

(a) The date, time, and place of the first mediation session, ora deadline for holding the

first session, if no mediator has yet been chosen:

ii) The -name of each pony's fepresohtative who shall have aulhorityzto settle or

recommend settlement, and

(g) Either an explanation o! how the substantial Interests of each mediatingparty wil la

alfeotecl by the action or proposed action addressed in this notice of Intent or astarement leady

Identifying the petition for hearing that each party has already filed, and Incorporating by

reference.

01) The signatures of all parties or their authorized representatives.

As provided In Section 120.578, Florida Siauutes, the timely agreefnentni an partiesno

¥
3
l

mediate will toll the time limitations imposed by Sections 120.589 and 12057, Florida Sllaitulés,

lot requesting and holding an administrative hearing. Unless otherwise agreed by the parties.

the mediation must be concluded within sixty days of the execution of the agreement ll

I

3
8
;
r
3
t
I.

;
8
¥
g
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order incorporating theagreement o! the parties. Persons whosesubstantial interests will be

mediation results in settlement of the

affected by sucha modified final dadsion of the Department have a right to petition for a hearing

only in accordance with the requirements for such petitions set forth above, and must therefore

file their petitions within 21 days d receipt of this notice. n mediation terminates without

settlement at the dispute, the Department shall notify all parties in writing that the administrative

hearing processes under Sections 120.569 and 120457, Florida Statutes, remain available for

dispositionof thedispute, and the notice will specify the deadlines that than will apply for

challenging the agencyaction and electing remedies under those two statutes.

property and iadliry at reasonable times forth purpose of determining compliance with the

terms of this Consent Order and the rules and.s¢atutes Rf the Gepanment.

15.

Ave. P.O. Box 2549, Fort Myers, FL 33902-2549.

16.

Department shall be gem to the Florida Department d Environments! Protection. 2295 Victoria

arising under Florida law to resolve the matters addressed herein. This Cons-ent Order is nora

17.

settlement of any criminal liabilities which may arise under Florida law, nor Is it a settlement of

any violation whldm may be prosecuted criminally or delly under federal law.

18 The Department hereby expresssty reserves the right ro initiate appropriate legal action to

prevent or prohibit any violations al applicable statutes. or the rules promulgated thereunder that

are not speclflcatly edtdresseOby the terms. of this Consent Qrder, Including but not limited- to

undisclosed releases. contamination or polluting conditions.

The terms and conditions set forth ii this Consent Order may be enforced in a court of

competent jurisdiction pursuantto Sections 120.69 and 40a.121 . Florida Statutes. Failure to

19.

Al submittals and payments required bY this Consent Older tobe submitted to the

Respondent shall allow all authorized representatives of the Department access to the

This Consent Order is a setilemenl of the Depgdmenfs civil and administrative authority

r

administrative dispute, theDepartment must enter a final

. 8 -
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comply with the terms of this Consent Order shall constitute a violation or Section 408.161(1 )(b)

Florida Statutes

20. Respondent is fully aware that a violation of the terms of this Consent Order may subject

Respondent to indicial imposition of damages. civil penalties up to.S10,000.0I) par day par

violation, and fximinal penalties

21. Entry cf thisConsent Order does not relieve Resporwdent of the need to comply with

applicable federal, state or local laws, regulations or ordinances

22. No modifications of the terms of this Consent Order shat be effective until reduced to

writingand executed by both Respondent and the Department.

Respondent acknowle4ges.and waives its right to an administrative hearing pursuant 19

Seutiions 120.569 and 12057, Florida Statutes, on the terms of this Consent Crier

23.

Respondent acknowledges its right to appeal the terms of this Consent Order pursuant to

Section t20.6B, Florida Statutes. and waives that right upon signing this Consent Order

THIS SPACE LEFT BLANK INTENTIONALLY
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24. This Gonsént Order is a final order of the Department pursuant to~Seclion 120.529)

Florida Statutes, and it is final and effective on the date filed with the Clerk of the Department

urdess a Petition for Administrative Hearing i_s filed in accordance with Chapter 120, Florinda

Statutes. Upon the iimeiy tiling al a petition this Consent Order will, not be effective until further

order of the Department

FOR THE RESPONDENT

86'
DA n=¢n¢.a WJ'\ulL ' WMM arc. c . F4/n ,4

Assistant-6pe=l aiiunsManage¢_. .
fL£6/0>~JA'C Olil€c'7u/L

Dome AND OFIDEFIED this 3> 46 day of : ' . J ' ? w u e - u f , 200

in Lee County, Florida

STATE. OF' FLORIDA DEPARTMENT
OF ENVI FIONMENTAL PROTECT{ON

6
Jon M. lgleha
Diraator of
District Management

FILING AND ACKNOWLEDGEMENT FILED,on this date, pursuant to §120.52 Flortd-a
Sta1!ii4as, with the daslgnatmd Bepariment Clerk, rmm8ipt 61 which Is hereby
altknowludged

PM-JN -3_06
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9 CERTIFIED HAIL RECEIPT NO. 7005 0390.00,02 0084 :mo

4

8320135 THB STATE OP
DEPARTMENT OF Env1Ror~zm1sn'rAL PROTECTION

RECgl\/ED

JUN 2 g 2005

@6ntraI nm. HEP
IN THE OFFICE OF THE
CENTRM. DISTRICT

STATE OF FLORHJA DEPARIMENT
OF ENVIRONMENTAL PROTEGTIUN,

)
.~)

>
_)Compiaimtnt,

.W OGC FILE NO. 05=-0505
vs. 1 1

*LLAFAYA unL1T:u8s, INC.
FACILITY ID: FLA011074,

1

Respondent.

)
)
)
>
)
)
)
)

CONSENT onnsg

This Consent Order is entered into benvcén Me State of Florida Department of

Environmental Protection ("Dcpanmcn:") and Alafaya Utilities, .Inc . ("Respondent") [O reach

senlemcm ofcertain madcrs at betwecnilre Department andRespondent.

The Dcpanmcm finis and :be Respondent admits the following:

The Department is the adnul'nistrarive agcucy of the Strut of Flork\a having me1.

power Md duty to protect Florida's air and water resources aW to admiNister and enforce the

provisions of Chapter 403, Florida Statutes, and the rules promulgated xhcrcundcr, Title 6?,

Florida Administrative Code. The .Dcpnrunent has jurisdiction over mc markersaddressed in this

Consent Orcler.

Respondcnris a person within the meaning of Section 403.031(5). Florida Statutes.

3 v x o owner aNd is responsible fer the operation of the Alaflmya

Utilgities WWTF, a 2.4 MGD Annual Average Daily Flow {AAD1=)- extended aeration wastewater

trcauncnr facility ("Facility") with chlorinated clflucnt to a 1.0 MGD AADF permitted capacity

rapid infiltration basin system, a 0.535 MGD JMMDF permitted capacity slow-rate public access

reuse system and a 1.5 million gallon wet wwthcr stnmngc tank. The Facility is located oz 1067
c

8
i
i
z

;

r

4

0gW;qg@R$gN\¢Q-,g065\,l,l,W co u5.asa5w»rava emf GQRR 5311l.l5.d4l6

2.

Responder is h



McKinnon Avenue. Oviedv, Seminole County, Plarida, 32765, Lati tude 28° 38' 26" North

Longitude 81° 11' 19" West

The Department ends thos the Respondent operates the Facility under Department

permit O. FLA011074, which expires :OU Marclx 16, 20099 The Department on

2004, Respondent discharged (spilled) raw untreated sewage fro m a break in the

collectiorzltransmission system force main to the Econioclchatchec River, Outstanding Florida

Waters

On December 257. 2004, the Department issued a Warning Letter, attached as

mibiI; 1, to thclRcspontlcnt for tmautbnrizcd discharge

Qu Ianuary 27, 2005, a meeting batten the Department and :he Rraspondcm was

held co discuss the issues addressed in the Warning Letter. During the meeting. the Respondent

slated that an engineer had CII 10 conduct an evaluation of 1llilf. section of the

colleclionltransmission system aaociaxaed with the break. In Eu letter dated February 4, 2o05, the

Respondent agreed to enter a Cmxssnt Qrcicr and rcqucszcd that the penalties be reduced

On February 23, 20054 .no Depnrnnuentt a settlement letter to 11W

Rftspbndexgt, which revised the In a lett¢r dazed Masrch 8, 2005, the Respondent agreed

to the .revised penalties

8 Having reached a resolution of the matter the Dcpariancnt and mc Respondent

mutually agree and it is

ORDERED

9 Within 1  0 days after the of this Consent Order, Respondent shall

submit an engineering report prepared a Florida professional engineer, which includes

proposed corrective actions to eliminate futxmelbreaks i n that seclioh of the collectiouluzmsmission

December 16,

4

N

2

be retained

effective date

by

OGC File No. 05-0505

finds 1hzn
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system assaciaiW with Me lvcfevcnccd force main break, to the Dcpanmcnt for rev iew and

{l~pp.[Q\,f a]_

10. Within 90 days tier the approval at' the engineering rcpon submitted in accordance

with Paragraph 9, above, Respondent shall complete the design and permitting, if required, for all

of Me modifications nclrsded to implement the corneczivc action recommended in the engineering
1

I¢DO'\'L

In the event that a permit is required to implement .the corrective actions: the engineer shall

euinplele an npp!ication for a Dcparimem waszcwaicr permit to consuucx Me modiiica!ians lisxcd

in the engineering report, if such as perms is required and submit the appl ication to the J

Department with the apprbpriatc fee; provide all rcqucstW infonuznion in writing within think

( 3 0 )  d a y s  a f t e r  r e c e i p t  o f  s u c h  a  r e q u e s t  i n  t h e  e v e n t  t h e  D c p a r l m e m  r e q u i r e s  a d d i t i o n

information 'm order ro process the washzvaatcr permit application; oversee the constmctima of any

modif ications to :M Faci l i ty, ef f luent disposal system, or collection syslcgm, submit to the

Dcpnnment an engineer's certification of completion stating that the construction of mociifrcations

to the Facility, effluent disposal system, or collection system have been constructed in accordance

with the provisions of the wastewater permit within 30 days of cnmplelion of conslnaction.

Within 2ND days of approval of the engineering rcpon or, if neccssm issuansc of

a wastewater pcvrnix to construct :nodMcations, Respondent shall implement the corrective actions

recommended m the cngimzering report referenced in Paragraph 9, above, IO again compliance

with the permitted requirements

12 Within 30 days of completing the implcuxenmdon of  the corrective actions

recommended in Me engineering report, Respondent shall submit a Notice of Completion of

Construction (if  a p(e:mi¢ was required) or a lcuer zicrtifying Lent the corrective actions were

implemented as approved by the Department. Upon clearance of the system, if  a pcnmir was

1

3 oi'1l OGC File N30._ 05-0505
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required or acknowledgement of mc ccnifying lctlcr, this Consent Order shall be terminated.

shall submit in writing no the Department a report containing information ccmzeming me sxarus

and progress of projlacts. being complexed under this Consent Order, information as to compliance

or noncompliance with the applicable requircmcms of this Consent Order including construction

requirements and effluent limitations, and any reasons for noncompliance. Such reports shall also

include a projection of  the work to be performed pursuant xo this Consent Order during the

4

fol lowing quancr.

folloxving the end of the quarter.

the Facil i ty is ldcaicd, if  all at' Qu: acquirements of

Facility ,

satisfied, Respondent shall, at least 30 days prior no the sale

of the purchaser,

Luis Consent Order with all auachme-ms to the new owner.

Facility, or the property upon which the Facility is locaxcd shall not relieve the Rwipondcnl of the

obligzuions imposed in this Conscm Order.

the Dcpartmexu $3,500.00

amount inchsdcs $500.00 for costs and expenses incurred by the Department during the

penalties are apportioned as follows: $3,000.00 for the violation of Scctivns 403.12l(3)(b),

investigation of this matter and the prcpannion and tracking of -this Consent Order. The civil

403.038(l)

Adminisu-axivc Code. Payment shall be made by cashicr's.check or money order. The instrument

1.3 q

14.

15.

(1) notify the Dcparuncm of such sale

and

Every calendar quancr nfncr Mc effective dale of this Consent Order, Respondzanr

In the evcm of a sale or conveyance of the Facility or of zinc progeny upon which

Within 30 :Jays of the effective dare of this Consent Order. Respondent shall pay

or operator,

403.16l(1)(lb). Florida Statutes (F.S.),

The rcpons shall be submitted no the. Department within think (30) days

in setdcmcnl of the matters addressed in this Consent Order. This

or pcrson(s) in control of the Facility, and (3) vi<>vi<l¢= a. www of

r

4 of11

or conveyance. (2) provide the name and address

this Consent Order have not been ful ly

and

or conveyance oF Loc property or

The sale or conveyance of  the

Rule

q

62-302.500(1), Florida

OGC File No. 054505

4.

¢.
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shall be made pay lblc to the "Dcparuncm of Environuucnlal Protection" and shall include thereon

the OGC

Restoration Tmsl Fund

requirements of Paragraphs 9,

s

p¢m1=>' shall be assessed for each violation of  this Consent Order. W ithin 30 days of  written

penalties

demand from Me Department, Respondent- shall make payment

and shall include thereon the OGC number assigned to this Consent Order and the notation

of

Orlando, Floriéd 32803-svsv. The. Dcparimenx may make demands for payment at any time after

"Ecosystem I\f1auagc'mcut and Restoration Trust Fund". Payment shall be sent ro the Department

viclalions

spcciiicnlly enforce any

shall be in addition to t he  s c t t l emcn l  s um ag r a  t o i n Paragraph

Dcparunent is required

Order in an amount greater than the stipulated penalties due under this paragraph.

Department wil l

collcctionflransmission system as

Department stipulated penalties for any

qualify as excusable discharges. Rcspnndem shall pay

250.00

Enviromnemal Protection. Central District Office,

16

17.

per

IO

number assiancd to.

occur.

"The Dcpanmcnt

day

Respondent agrees

Upon the ef f ect iv e date of  this Consent  Order,  Respondent  shal l  pay the

for each and every day Respondent fails to timely comply with any of the

not

Nothing in this paragraph Shall prevent the Department from Fling suit to

be

(O

terms of this Consent Order. Any penalties assessed under this paragraph

foreclosed from

tile a lawsuit to recover stipulated penalties under this paragraph,

th i s  Consem.Ordc r .nnd , the noxaz ion "Ecosys tem Marme m e M  an d

10, 11, 12, 13 and 15 of this Conscm Order. A separate stipulated

of Environmental Protection"

to pay tttc Department stipulated penalties in the amount of

J

referenced in Paragraph 9, above, to State waters that do not

future unpermitted discharges from Thai. section of the

seeking civil pcrmUics

. 5 ct'11

stipulated penalties as follows:

3319

by

Maguire Boulevard, Suirc 232,

cashier's check

15 of this

for

of the appropriate stipulated

violations

Consent Order.

OGC File Nb. 05-0505

or

of

money order

thys Conscnn

If the

the

,.....,.~..»--
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Eachpayfmcnt shall be received within

shall be made by cashier's check or money order.

this Consent Order and the.notation ".Eocsys\emMannsrcmcnt and Restoration Trust Fund". The

payment

3319 Maguire Boulevard, Suite 232, Orlnmio, Florida 32803~3'I67. The Department may make

"Department of Environmcmal Protection"

deuimzmds for payment at any time after violations occur. Nothing in this pazmgxuph shall

the

'Paragraph 15. of this Conscm Order.

Any pchaitics assessed trader ans paragraph shall b¢

stipulated pdnnltics underLuis paragraph,

penalties

due under this paragraph.

from

Incidents beyond mc reasonable cnnutol. of Respondent would include:

Deparunem

a

For the purposes of this Consent Order, an excusable discharge isa disehargethzn resulted

shall

temporary, exceptional incident

Amount per Dav her dischzxruc

for

a.

strikes.

$500

$1 ,0

842

s

violazio=ns of this Consent Order in

be sent to the

5,000

Exceptional acts of nature, including a 10-year, 24-hour stew event and lightning

,500

from

00

filing soil

Dcpnrtmcnt

to

J

specifically cnlbrcc

30 days of written demand

If the .Department is require to tile a, lnwsuim to xnewvcr

theDepartment will not be l'on.~closud from seeking civil

Rh

of Environmental Protection, Ccnifzil District Offictf.

and shall include thereon the OGC

ll( was

6 of 111

Dischnrue Vcslurne

an amount greater than

beyond

The instrument shall be made payable to the

up to 5,000gaIluns

5,001 lo 10,000 gallons

25,001 to 100,000 gallons

in excess of 100,000 gallons

10,001 no 25,000 gallons

in addition to

any

the reasonable couuol

of Loc

from the Department. Payment

the settlement

terms of

the

OGC File No. 05-0505

this Consent Order.

numberassiancd ro

stipulated penalties

sum arc d

of Respondent.

e

prevent

£0 in
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unrelated to the Respondent,

complying with Me requirements of this €oé§enl Order, Respondent shall have the burden of

Respondent :Md could not have been or cannot be overcome by Rcspondcm's due diligence.

proving doc delay was or will be caused by circumstances beyond the reasonable control o f the

Economic circumstances shall

contractually imposed deadlines be a cause beyond the control of Respondent, unless the cause of

nor

the Department orally within 24 hours or

the comracwr's late performance was also beyond the contractor's consol.

an event causing delay, or upon bcccming aware of a potential for delay, Respondent. shall uotilly

calendar days

anticipated length

minimize the delay and the timelabic by which Respondent intends

vrirculnstanccs beyond the reasonable consol of Respondent, the time for performance herczmder

If Lhe parties can agree :her Me delay or anticipated delay has been or will be caused by

shall be axtcnded for a period equal no the ggrccd delay rx.-sulning from such circunmsmnces. Such

agreement

Respondent

constitute a waiver of Rcspondent°s right to request an extension of time fur compliance with the

requirements of this Consent Order,

shall the fai lure of

13.

[O

b. Third party actions that could not be reasonably prevented, includ'mg vandalism .

shall

as

[O

It any event, including :administrative

of  oral noli8mtion

comply with

"contractor")

adopt 2111reasonable measures necessary to

and cause

a coNtractor, subcontractor, matcrialman

occurs which causes delay or the reasonable likelihood o f delay, in

the notice requirements

nor. be considered circumstances beyond the control of Respondent,

10

of  the

whom

r

KO

delay.

the

responsibility

Department, notify

by the next working day and shall. within. seven

the

7 of  11

measures taken

at'

or judicial challrzngcs by lhifd parties

for

this Paragraph in

pcrllom\ancc is delegated

a v i

(he

d

or IO

Department

or

IG

I

1

minimize delay. Failure

implement lhcsc measures.

other agent (collectively

be

a

OGc'Fi1c No. 05-0505

taken

Upon occurrence of

timely manner shall

in writing .

(O P'tcv¢u[

[O

of the

meet

or

of
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19. Persons who are not parties to this Consent Order, but wltosc substantial interests
are atTccted by this Consent Order, have z r ight, pursuant to Scetions 120.569 and 120,57,
Florida Statutes, to petition for an administrative hearing on it. The PeNtion must contain the
information set forth below and must be tiled (received) at the Depnrtntent's Office of General
Cotmscl, 3900 Commonwealth Boulevard, MS# 35, Tallahassee, Florida 323998000 within 21
'days of receipt of this notice. A copy of the Petition must also be mailed to the thine of tiling to
the District Otiiee named above at the addrcs§' indicated. Failure .to tiler petition within the 21
days constitutes a waiver of any right such person has to an administrative hearing pursuant to
Sections 120.569 and 120.57, Florida Statutes.

petition for

a timely and sufficient petition for a hearing) and by showing how the
substantial interests of each mediating party are affected by the Consent Cider. The agreement
must be f i led in  ( reec ived by)  the Off iec  o f Genera l  Counsel  o f  the Depar tment a t  3900
Commonwealth Boulevard, MS I/35, Tallahassee, Florida 3?399-3006. within 10 days after the
deadline as set forth above for the tiling of at petition.

The agreement to mediate must include the following:
(tr) The names, addresses, and telephone numbers of any persons who may attend the

mediation;

The petition shall contain the following information: •
(a) The Mme, address, and telephone number of each pczirioncr; the D4:panment's Consent Order
identitiwion number and the county in which the subject matter or activ ity is located; (b) A
statement of how and when each petitioner received notice of the Consent Over; (c) A statement
of how each pctitioocr's substantial interests are affected by the Consent Order; (d) A statement of
the material facts disputed by petitioner, if any; (c) A statement of facts which petitioner contends
wan-ant reversal or modification of the Consent Order; (I) A statement of which mies or statutes
petitioner contends require reversal or modification of the Consent Order; (g) A statement of tic
relief sought by petitioner. stating precisely the action petitioner wants the Depat'tmtent to take
with respect to the Cottsem Order.

If a petition is Bled, the administrative hearing process is designed to formulate agency
action. Accordingly. the Department's final action may be different from the position taken by it
in- this Notice. Persons whose substantial interests wil l  be affected by any decision of the
Department with regard to the subject Consent Order have the right to petition to become a party
to the proceeding. The petition must conform to tltc requirements specified above and be tiled
(received) within 21 days al' receipt of this notice in the Gfficc of Gctterd Counsel at the above
address of the Department. Failure to petition within: the allowed time frame constitutes- a waiver
of my right such person has to request a hearing under.Scetions 120.569 and l20.5'l, Florida
-Statutes, and lo participate as a party to this proceeding. Any subsequent intervention will onlybe .
at the approval or the presiding officer upon motion tiled pursuant to Rule 28-106.205, Florida

A person whose substantial interests are affected by the Consent Ondcr may file a timely
noon for an administrative hear ing under Sections 120569 ,We 120.57, MMe WM - or

may choose to pursue mediation as an alternative remedy uM Section 126.573, Florida Statutes,
Won the dwldlM for MM a petition. Choosing nncdNdon wil l  not adversely aw the r ight to a
hudw i f  med ian  docs  no t  resu l t  in  a  se t t lement .  The proca luw fo r  pursu ing  we ldon arc
set forth below.

Mediation may only take place if the Department aM all the parties to the proceeding
agree that ntediaUon is appropriate. A person may pursue mediation by reaching a me&u&n
agreement with all parties to the proceeding (which include the Respondcm, the Deparunent, and
w p m o n w b o m N M n W m

A

I
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(b) The name, address, and telephone number of the mediator selected by the "parties, or a
provision for selecting a mediator within a spccilied time

(c) The agreed allocation of the costs and fees associated with the mediation
(d) The agreement of the parties on the confidentiality of discussions and documents

introduced during mediation
(c) The date, time, and place of the first mediation session. or a deadline for holding the

list session, if no initiator has yet been chosen
(D The name of  each pnny'5 representat ive who shal l  have authori ty to sett le or

recommend settlement; and
(g) Either an explanation of how the substantial interests of each mediating party will be

affected by the action or proposed action addressed in this notice of intent or a statement clearly
identifying the petition for ixcatring that each party has already f i led, and incorporating it by
reference

(b) The signatures of all parties or their autltotrized representatives
As provided in Sedation .120.573, Florida Statutes, the. timely agreement of all parties to

mediate will toll the time limitations imposed by sections 120.569 and t20.51, Florida Statutes
for requesting and holding an adntinistrativclrearing. Unless otherwise agreed by the parties. the
mediation must be concluded within sixty days of the execution of the agreement. if  mediation
results in settlement of  die administrative dispute, the Department must enter a f inal order
incorporating the agreement of the parties. Persons whose substantial interests will be al'tlcc.tcd by
such a modify Ina!  decision of tote Depanunem ltatve a right to pctitioo for a hearing only in
accordance with the requirements for such petitions set forth above, and must therefore file their
petitions within 21 days of receipt of thisnntice. lf ntodiatiOn terminates without settlement of tote
dispute, the Department shall notify all to writing that Alic administrative hearing processes
under Sections 120.569 and 120.5% Florida Statutes, remain available for disposition of the
dispute, and the notice will specify the deadlines than then will apply for challenging the agency
action and electing remedies under those two states

the

terms of this Consent Order and the macs Ami statutes of the Dcpartxmsm.

Department shall

Manager, Wastewater Comp1i:mcelEnforccmem Secrinn,

Orlando, Florida 32803~3767.

authority arising under Florida law to resolve the matters addressed herein. This Comment Order i s

non a seldcmcnt of Amy criminal liabiliUa wlnich may arise under Florida law, nor i s it a

property

21.

and

Respondent Shall allow all

All submitiais and payments requital by this Consent Order to be submitted to the

This Consent Order is n seulcment of the D¢'parlmcnt's civil and administrative

facility at reasonable times for Rh; purpose of determining compliance with the .

be sent [0 the Florida Department of Environmental Proacction,

authorized rcprcsenxativcs

9 of 11

3319 Maguire Boulevard, Suite 232,

of the Department access
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sextlcnmcnl Qt' any violation which may

action to prevent or prohibit any violations

thenuuxalcr mm .are not spcciticzdly addrastd by etc terms of this Consent Order. including but

not limixcd w undisclosed releases. comaminazion or polluting conditions

court of coxnpclent jurisdiction pursuant to Sections 120.69 and 403 .

Io comply with the simms

403.l61(1)(b), Florida Sunutcs

subject Respondeprto judicial imposition of damages, civil penalties up Io $16,000;00 per day per

violation, and criminal penalties

will: applicab1¢ federal, stateor local laws, regulations or ordinance

tn writing. mild executedby both Respondent. and the Department

pursuant

Respondent acknowledges its right to appeal

120.68. Florida Statmcs,'and waives that right upon signing this Consent Order

Dcpaxtmcnt unless a Pc;i1ion for Administrative Hearing is tiled in accordance with Chapter 120

120.$2(7), Florida Statutes, and it is final Md 'effective on the date filed with the Clerk of the

24

25

26

29

xo Sections 120.569

The Department hereby expressly reserves the right to initiate appropriate legal

Respondent is fully aware that a

the inns and conditions sex forth in :his Consent Grdcr may be enforced in a

Entry of this Consent. Order does not relieve Respondent of :he need Lo comply

NO modifications of the terms of this Consent Order shall be effective until reduced

Rsespondcnt acknowledges and waives i ts right to an administrative hearing

This Consent *Order is a final order of the Dcpanmcnt pursuant so Section

of this

and 120.57, Florida Statutes,

be prosecuted criminally or civilly xmder federal law

Consent Order shall  consti tute

the terms of this Consent

of

10 of  l l

viqlalion of the rems of this Consent Order may

applicable statutes,

on the

121, Florida Statutes. Failure

rerrus

o r

Order

a

the rules

of this Conscm

v iolat ion of  Section

OGC File No. 0540505

pursuant

promulgated
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Florida Statutes. Upon the likely ming of a 'petition this Consent Order will not Rx: effective until

further order of the Depzmmem.

FOR THE RESPONDENT:

1

Patrick Flynn,
Regional Director._
Alnfaya Utilities, Inc.

FOR 1>1zpARTlvu:nr use ONLY

DONE AND ORDERED this 9.9444 day of //4»_£_ -v v 2005 O

¢

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

Vivizih F. Garfein
actor. Ccmral District

FILlI*¥G AND AcKnovvLEncmEn'r
FILED, on this date, pursuant
to §120.52, Florida Statutes
with the designated Department
Clark, receipt of which is hereby
:acknoWledged

Cle k Data

Copies furnished ro: Kathy Carter, OGC

4
DA' E

r
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s h a l l  b e  e f f e c t i v e  f o r  s e r v i c e  r e n d e r e d o n  o r  a f t e r t he  s tamped
a p p r o v a l  d a t e  o f  t h e t a r i f f  s h e e t s  p u r s u a n t  t o  R u l e  2 5 -
4 0 . 4 7 5 (1 ) , F . A . C . The s h a l l  n o t :  b e  i m p l e m e n t e d  u n t i l  w e
a p p r o v e  t h e  p r o p o s e d n o t i c e , a n d  t h e  n o t i c e  h a s  b e e n
r e c e i v e d  b y  t h e  c u s t o m e r s . T h e  u t i l i t y  s h a l l  p r o v i d e  p r o o f  o f  t h e
d a t e  n o t i c e  w a s  g i v e n  n o  l e s s  t h a n  1 0  d a y s  a f t e r  t h e  d a t e  t h e
n o t i c e  w a s  g i v e n .

r e v i s e d
rates

customer

If the utility files this reduction in conjunction with a
price index or pass-through rate adjustment, separate data shall be
filed for the price index and/or pass-through increase or decrease,
and for the reduction in the rates due to the amortized rate case
expense.

OTHER ISSUES

A . Show Cause

The utility entered into a contract with the Wildflower Golf
& Country Club (Club) on March 13, 1995, to provide reuse to the
Club at a rate of zero for 60 months from the date that reuse would
be available (September 30, 1995) . On November 7, 1997, the
utility and Club entered into a contract for reuse modifying the
March 13, 1995, contract. The November 7, 1997, contract included
an annual fee of $4,000 (to be paid in $1,000 increments
quarterly) , which was intended to cover the increase in cost for
testing and operating the reuse system, which was not anticipated
in the original contract. We discovered this charge while
reviewing the utility's rate filing for this case, and notified the
utility that this charge was not included in its tariffs.
Subsequently, the utility requested approval of the quarterly reuse
rate for the Club and provided a First Revised Tariff No. 16.0 and
~Original Tariff No. 17.5 reflecting the quarterly reuse rate for
the Club of $1,000.

Sec t i on  367 .081 ( l )  ,  F l o r i da  S t a t u t e s ,  p r ov i de s  t h a t  a  u t i l i t y
may on l y charge ra t es and charges approved by us . Sec t i on
3 6 7 .0 9 l ( 3 )  ,  F l o r i d a  S t a t u t e s ,  p r ov i de s  t h a t  " e a ch  u t i l i t y ' s ra t es ,
charges, and  cu s t omer  se rv i c e p o l i c i e s must be conta ined i n  a
t a r i f f  a pp r ov ed  by  an d  on  f i l e  w i t h  t h e  Com m i s s i on . " I t  appear s
t h a t  t h e  u t i l i t y  v i o l a t e d  t h e s e  s t a t u t e s .

0
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.

.
i
;

Schedule E-5 of the utility'8 rate case filing lists revenues
for reuse contract charges of. $'4, 000 . We did not approve a reuse
rate for this utility and the utility does not have an approved
reuse rate tariff on fi le. This
unauthorized, and thus was an
36'7.081(1) and 367.091(3), Florida `

collection of reuse charges was
apparent: violation of Sections

Statutes.

Section 367.161(1) , F l o r i d a Statutes, au thor i zes the
assessment o f a penalty of not more than $5, too per day for each
o f fen se ,  i f  a  u t i l i t y  i s  f o und  to  have  know ing l y  r e fu sed  to  c omp ly
w i th ,  o r  to  have  w i l l f u l l y  v i o l a ted  any  Commis s i on  r u l e ,  o r de r ,  o r
prov is ion  o f  Chapter  367, F lo r ida Statu tes  .

We find that a show cause proceeding shall not be initiated at
this time for several reasons. First, the revenue was properly
recorded. Second, once the utility was informed, it promptly
submitted a proposed tariff. Finally, we want to encourage reuse .
However, the u t i l i t y i s on notice that, pursuant to Sections
367.081(1) and 36'7.091(3) , Florida Statutes, i t may only charge
rates and charges that we have approved.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that:
Ut i l i t i es Inc; of Sandalhaven' s Petition for Rate Increase i s
granted in part and denied in part as described herein. I t  i s
further

ha

ORDERED that Utilities Inc . of Sandalhaven shall submit
revised tariff sheets consistent with the rates approved herein,
and that Commission staff shall administratively approve the tariff
sheets. It is further

ORDERED that the provisions of this Order, except for the
interim rate increase, the rate reduction after the expiration of
the four~year amortization period for rate case expense, and the
show cause decision are issued as proposed agency action. The
provisions which are proposed agency action shall become final and
effective upon the issuance of a Consummating Order unless an
appropriate petition, in the form provided by Rule 28-106.201,
Florida Administrative Code, is received by the Director, Division
of the Commission Clerk and Administrative Services, 254.0 Shu nard

r
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BEFORE THE PUBLIC SERVICE commlsslon

In re: Analysis of Utilities, Inc.'s plan to bing DOCKET NO. 040316-WS
all of its Florida subsidiaries into compliance ORDER NO. PSC-04-1275-AS-WS
with Rule 25-30.115, Florida Administrative ISSUED: December 23. 2004

The following Commissioners participated in the disposition of this matter

BRAULIO L. BAEZ. Chairman
J. TERRY DEASON

RUDOLPH "RUDY" BRADLEY
CHARLES M_ DAVIDSON

ORDER APPROVING SETTLEMENT AGREEMENT FILED
BY UTILITIES INC

BY THE COMMISSION

Background

Utilities, Inc. (UI) is the parent corporation of the following 16 utilities that provide water
and wastewater services in the State of Florida and are subject to this Commission's jurisdiction
Alafaya Utilities, Inc., Bayside Utility Services, Inc., Cypress Lakes Utilities, Inc., Labrador
Utilities, Inc., Lake Utility Services, Inc., Mid-County Services, Inc., Miles Grant Water and
Sewer Company, Sandy Creek Utility Services, Inc., Sanlando Utilities Corporation, Tierre
Verde Utilities, Inc., Utilities, Inc. of Eagle Ridge, Utilities, Inc. of Florida, Utilities, Inc. of
Longwood, Utilities, Inc. of Pennbrooke, Utilities, Inc. of Sandalhaven, and Wedge field Utilities
Inc. Water Service Corporation (WSC) is also a wholly-owned subsidiary of UI. WSC provides
the necessary administrative and financial services to all of UI's subsidiaries. Our decision
herein is not applicable to Sandy Creek Utility Services, Inc. and Bayside Utility Services, Inc
since Bay County rescinded jurisdiction on September 9, 2004

Pursuant to Order No. PSC-04-0358-FOP-WS, issued April 5, 2004, in Docket No
020407-WS,In re: Application for Rate Increase in Polk CounW by Cvpress Lakes Utilities, Inc
we opened this docket to analyze UI's plan to bring all Florida subsidiaries into compliance with
Rule 25-30.115, Florida Administrative Code. In particular, we address the specific areas of
concern that were identified in Docket No. 020407-WS. On November 8. 2004_ after discussions
Mth our stall UI filed a proposed settlement agreement to bring all Florida subsidiaries into
compliance. For the reasons discussed below, we approve the settlement agreement in its
entirety. We have jurisdiction pursuant to Sections 367.081 and 367.121 , Florida Statutes

u
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Settlement Agreement

The proposed settlement agreement is appended hereto as Attachment A and is
incorporated herein by reference. In the settlement agreement, UI agreed to the following:

1) Annual Report and Minimum Filing Requirements (MFRs) shall begin with
balance per books. Beginning with all years ending aler December 31, 2004, each
UI subsidia.ry's annual report balances shall agree with the general ledger balances.
All MPR pages that require a balance per books column shall either be the actual
balance per the general ledger or an average test year balance, with supporting
calculations provided that show that the components of the calculation came from the
general ledger.

2) Adjustments to Rate Base should be timelymade. Beginning with the year ended
December 31, 2003, and cantin g through December 31, 2004, UI shall review all
Commission transfer and rate case orders to determine if proper adjustments have
been made to correctly state rate base balances. UI shall complete the adjustments to
the books of Labrador Utilities, Inc., Bayside Utility Services, Inc., Mid-County
Services, Inc., and Utilities, Inc. of Eagle Ridge when the Commission orders in their
respective pending rate cases become final. UI shall complete the adjustments to the
remaining Utilities' books on or before December 31, 2004. If UI has questions
regarding adjustments for a specific Utility, it shall notify our staff prior to December
31, 2004. UI shall maintain sufficient workpapers so that our staff can easily review
adjustments made and whether appropriate adjustments to reserve accounts have been
made, since the date of transfer or the end of the test year in a rate case or other
proceeding where rate base was established.

3) Improvements to accounts cross reference and allocation methodology;
Beginning with the year ended December 31, 2004, and annually thereafter, UI shall
maintain a schedule reconciling each general ledger account and sub-account to the
Uniform System of Accounts (USOA) primary accounts. For any system that is
utilizing a December 31, 2003 test year, UT shall complete this analysis before filing
its MFRs. For all iilture rate cases, UI shall prepare a detailed schedule for
reconciliation of the general ledger account and sub-account to the USOA primary
accounts.

4) Correction of pumping equipment account number. UI shall con rue to review
account 310 and 311 to correct any mismatches between accounts 310 and 311. UT
shall maintain supporting documentation to allow our staff to confirm that the
a<§ustrnents have been made for any future Commission staff audits, and any
adjustment will be reflected in future rate cases.

5) Retirements to be made consistently. UI shall complete, by the end of 2004, a
review of all systems to ensure that all appropriate retirement entries have been made.
Beginning with the year ended December 31, 2003, UI shall ensure that its operation

1 *
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and accounting personnel consistently utilize UI's existing retirement policy
Beginning September 30, 2004, UI's regulatory accounting and operations personnel
shall prepare a quarterly analysis of all plant additions to ensure that all required
retirements have been made. Adjustments to the books of the UI subsidiaries shall be
completed eidier before December? l, 2004, or prior to die filing of a rate case by the
relevant subsidiary. UI has implemented a fully automated work order system to
facilitate its work order process. UI has already added the following fields to its work
order form and input screen to track retirements when items are moved from the CP
ledger to the general ledger: (1) New, (2) Upgrade, (3)' Repair, and (4) Replace
These additional data entry fields will flow UI to sort all projects and better evaluate
which projects require retirements. In addition, UI shall require operations
employees to provide accounting staff with the original date die asset was placed in
service or the original cost, if available

6) Corrections to Contributions-In-Aid of Construction Amortization (CIAC) Rate
The utility shall comply with Rule 25-30.140(9)(a), Florida Administrative Code
which states the following

Beginning with the year ending December 31, 2003, all
Class A and B utilities shall maintain separate sub-accounts
for: (1) each type of CIAC charge collected including, but
not limited to, plant capacity, meter installation, main
extension or system capacity, (2) contributed plant, (3)
contributed lines, and (4) other contributed plant not
mentioned previously. Establishing balances for each new
sub-account may require an allocation based upon
historical balances. Each CIAC sub-account shall be
amortized in the same manner that the related contributed
plant is depreciated. Separate sub-accounts for
accumulated amortization of CIAC shall be maintained to
correspond to each sub-account for CIAC

Lack of support for WSC Allocations. Pursuant to Order No. PSC-03-1440-FOF
WS, issued December 22, 2003, in Docket No. 020071-WS, we required Utilities
Inc. to use equivalent residential connections (ERCS) as its primary allocation factor
for affiliate costs in future cases in Florida as of January 1, 2004, and to use the end
of the applicable year as the measurement date. UI is reviewing the appropriateness
of an ERC allocation methodology in other jurisdictions in which it operates. Until
the appropriateness of this type of allocation can be determined, UI shall prepare a
second WSC allocation book specifically for its Florida subsidiaries using the ERC as
its primary allocation factor as delineated in Rule 25~30.055, Florida Administrative
Code, beginning January l, 2004. UI shall also maintain workpapers for each utility
to show how die ERCs are determined on an annual basis
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8) Allocation to non-owned systems. UI has agreed to implement its allocation
methodology to systems that it does not own but operates, and has included these
systems in the 2003 allocation book.

9) Documentation of  "other water" uses." UI has implemented and is using the
following standard operating protocol to track other water usage. UI believes that this
protocol satisfies our concerns.

For each water system in Florida, the operator or field supervisor for each
system will submit a report form each monde entitled water loss record to
the Florida regional office. This document shall identify the estimated
volume of unmetered water used in the system on a given day and the
reason why it was lost. For example, water lost due to a water main break
would be calculated from the duration of the event, the size of the pipe,
and the estimated flow rate.

Other types of unmetered water use include, but are not limited to:

-water main flushing activities,
-hydrant flow testing,
-tilling and chlorinating new water main extensions, storage tanks
or treatment ruts ,
-filling new force main and reuse main extensions,
-water used internally in the treatment or disinfection process

Each month, the total sum of water noted on the water loss record is
entered into the utility's spreadsheet that tracks and compares water
pumped and water purchased, against water sold for each system. In dies
way, UI has the means to review the data on a routine basis. The monthly
form is attached to and filed with the file copy of each utility's Monthly
Operating Report and retained for future use.

10) Maintenance of adjusting an entry log book. For all years beginning with January
1, 2003, UI shall maintain an adjusting entry log book and supporting documentation
(purpose of the entry, person malting the entry, worksheets showing any calculations
and any supporting documents, reconciliations, invoices, etc.) for each adjustment to
the journal.

11) Detailed supporting cash book and general ledger. UI shall maintain supporting
documentation (purpose of the entry, person making the entry, worksheets showing
any calculations and any supporting documents, reconciliations, invoices, etc.), or a
reference where the supporting documentation can be found
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We have reviewed the settlement agreement filed by UI and we believe that it is a reasonable
resolution to bring the utility into compliance with Rule 25-30.1 l5, Florida Administrative Code
Further, we believe that it is in the best interest to approve the settlement agreement because UI
has addressed all of our concerns that were identified in Docket No. 020407-WS. Based on the
foregoing, we find that the settlement agreement is hereby approved in its entirety

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that'the settlement agreement
filed by Utilities Inc. on November 8, 2004, attached hereto as Attachment A, is approved in its
entirety. It is further

ORDERED that Attachment A is incorporated herein by reference. It is further

ORDERED that this docket shall be closed

By ORDER of the Florida Public Service Commission this 23rd day of December, 2004

/s/ Blanca S. BayO
BLANCA s. BAYO. Director
Division of the Commission Clerk
and Administrative Services

This is a facsimile copy. Go to the Commission's Web site
http://www.floridapsc.com or fax a request to 1-850-413
7118, for a copy of the order with signature

(SEAL)

SOME (OR ALL) ATTACHMENT PAGES ARE NOT ON ELECTRONIC DOCUMENT
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NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section l20.569(l), Florida
Statutes, to notify parties of any administrative hearing or judicial review of Commission orders
that is available under Sections 120.57 or l20i38, Florida Statutes, as well as the procedures and
time limits that apply. v.
administrative hearing or judicial review will be granted or result in the relief sought.

This notice should not be construed to mean all requests for an

Any party adversely affected by the Commission's final action in this matter may request:
1) reconsideration of the decision by filing a motion for reconsideration with the Director,
Division of the Commission Clerk and Administrative Services, 2540 Shurnard Oak Boulevard,
Tallahassee, Florida 32399-0850, within fifteen (15) days of the issuance of this order in the
form prescribed by Rule 25-22.060, Florida Administrative Code, or 2) judicial review by the
Florida Supreme Court in the case of an electric, gas or telephone utility or the First District
Court of Appeal in the case of a water and/or wastewater utility by filing a notice of appeal with
the Director, Division of the Commission Clerk and Administrative Services and filing a copy of
the notice of appeal and the filing fee with the appropriate court. This tiling must be completed
within thirty (30) days after the issuance of this order, pursuant to Rule 9.110, Florida Rules of
Appellate Procedure. The notice of appeal must be in the form specified in Rule 9.900(a),
Florida Rules of Appellate Procedure.

r
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Attachment A

LAW Orrzcnn

Ross, SUNDSTRQM & BENTZ.aY. LLP
2548 Buulsrouz Pu-£5 Dsuvx
Tuunuwg Emma 52301

we n7-ms8
Fu foe; asuuu

www.rxballorn¢y:.com

Comm Pwrmu Qmqn
600 S. Norm Lax: Bun.. Sun: use
Al.'n\u4wMSnnqgs, Fl.m:n»5Z7Dl-6177
(401) 1n-6391
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Puvnrascn I.. Asuuonx _In
Crulu H. llumnnr; PA
Bunn# C. Hunlvan
Dunn P.*CI1l:$?n
I. hhililiua; Dxnnuuuna
J'm:1.l.. Jammu, PA

T.Mlnmau. LA.
Dumb L. Swrrv
Vll.uAll H. Slmarruw, PJL
no: D. Tn.-:s~»¢'II..r.A.
J e n n  L ylwm \ n

Rnulir.\¢..C,Ran, Dada!-hui!
Varlilit l..5alln\u.n¢s»4 0rCminal\a

Mauro 5. Fnuounu. LA
\"¢.Ln1a L. Lnxn

November 5, 2004

ms. Blanca Bayo
Commission Clerk and Adnuinistamlive Senrices Director
Florida Pubic: Service Commission
2540 Shu nard Oak Boulevard
Tallahassee, PL 32399

Docket No. 040316-WS; Analysis of Utilities, lnc.'s plan m bring Florida wbsidiaxies
into compliance with Rule25-20.115, Florida Admiuistxadve Code
our Flle Nu.= 30057.81

Dear Ms. Bays

Utilities, Inc. proposes the following in Settlement of the issues in taxis docket:

Annual Fawn #Md Minimum Fllinv Requirements (MaRs] tn hgsziIi with
balance her hnnkn Beghmlng with all y rs ending after December al, 2004. each of the
Utilities' annual report balances shall agree with the general ledger balances. All MPR pages
that rebuke a balance per book's column shall either be the actual balance per the general
ledgerur an average test year balance, with supporting calculations provided that show that
the components of the calculatlcn came from the Geneva) ledger

Adiusrmenrs go Rafe Base in be timely made. Beginning with the year ended
December 31, zoos, and continuing through December 31, 2004, UI shall have reviewed
all Commission transfer and rate case orders ro daenmine if proper adlusunenls have been
made ro correctly state rare base balances. m shall mmplere the adjustments m the books
of Labrador Utilities, Inc., Bayside Udlily Services. Inc., Mid-counry Services, Inc. and
Utilities,Inc. of Eagle Ridge when the CommissiOn orders in their rupecrive pending race
cases have become final. UI will complete the adjustments ro the remaining Utilities' books
on orbefore December 31, 2004. Lf UP has questions regarding adjuscmems for a specific
Utility, it shall notify Commission Staff prior to December 31. 2804. Up shall maintain
sufEdent workpapezs so Mat Commission Staff can easily renew adjusunenu made and
whether appropriate adjustments ro reserve accounts have been made since the dare of
transfer or the end of the test year in a rare case, or other proceeding where ran: base was
established

Re:
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Attachment A

Ms. Blanca Bayo

November 5, 2004

lmDr¢2vemenIs LQ account cross reference and allocation methodology
Beginning with the year ended December 31, 20o4, and annually thereafter, UI shall
maintain 8 schedule xecondlingeach general ledgeraccount andsub-azxnunt to the USOA
pximaryaccounts. For any system than Ls utilidng a December 31, 2003-1est year, m shall
complete this analysis before Sling its MFRs. For all future rare cases, UI will prepare a
detailed schedule for reconciliation of the general ledger account and sub-account m the
USOA primary accounts.

4 Qqrrequnn o f numpingequiplnenr account number;UP will continue to review
accounts 310 and 311 to correct any mismatches between accounts 310 and311. UI shall
maintain supporting documentation Tb allow Commission staff m confirm that the
adjustment have been :made for any future Commission Staff audile, and any adjusuuent
will be reflected 'up future rate Gases

Bpriremerirs to be made condstently. UI shall complete, by the end ot`20(l4
a review of all systems to ensure that all appropriate retirement Ann-la have been made
Beginning with the year ended DeceMber 31, 2003, UI shall ensure that Le. operation and
accounting personnel consistently utilize Ul's exlsdng retirement policy. Beghnnirrg
September 3D,. 2004, UI's ,egulamly accounting and operations personnel shall make
quarterly analyses of all Plant additions xo ensure that dl required retirement have been
made. Adjusuhems to the books of the Utilities will be completed either before December
31, 2004, or prior to the filing of a rate case by the relevant Utility. UI ha implemented a
fully automated work order system to fadllrate he work order process; Ul has already added
the following fields to its work order form and input screen to track retirements when items
are moved from the CP ledge to the general ledger;1. New, 2. Upgrade, a- Repair, and 4
Replace. These additional data entry fields will allow UI m son all Projects and better
evaluate which projects require retirements. In addition, UI will require operations
employees to provide accounting staffwith the original date the asset was placed in service
or the original cost, ll' available

6. Corrections Ra CIM; gmorfiraticn rate. UI has completed these adjustments

lack of suvvvrt for Water Service; Corp. AllQ¢==1\i0n§ Pursuant ro Urdu No
PSC-03-1440-FOP-WS, Issued December -2.2l 2003, in Docket. No. 0200710ws, the
Cornlmlssion ordered that "Utilities, Inc. shall use ERC: as its primary allocation factor for
afliliatc costs in future man in Florida as of January 1, 2004, and shall use the end of Lhe
applicable res: year as the measurement dare." m is reviewing the appropriateness of an
ERC allocation methodology in other jurisdictions 'm which in operates. Until the
appropriateness of this type of allocation can be determined, UI will prepare a second Water
Services Corp. allocation book =p¢d5<=11y for its Florida subsidiaries using the ERC as its
primary allomdon factor as delineated in Rule 25-30.055, Florida Adxninistmdve Code

Rose, Sundsonm & Hendry, LLP
am s. Haul- |=u= nM.. Sane Ash. Alluwnn $pr\nl1. Flnrlu517m-5171



ORDER NO. PSC-04-1275-AS-WS
DOCKET NO. 040316-WS
PAGE 9

Attachment A

Ms. Blanca Bays
November 5. 2004
Page 3

beginning Januaryl, 2004. UI shall also maintain workpapers for each uuux m show how
due ERCS are determined on an annual basis

Allocation to non-owned systems. UP agrees to implement its methodology
to systems :her in doesn'c own bu: operates, and has included these systems in the zoos
allocation book

9 Dnglzmenuadop of "nigher we[er uses." UI has implemented and is using the
following standard,operating protocol to track other water usage. Ul believes that this
protocol conforms to the Staffs proposal.

For each water system in Florida, the operator or Edd supervisor for each
system will submit a report form eachMonnh entitled WATER LOSS RECORD
to Lhe Florida regional once. This document sham identify the estimated
volume of unmetered water used 'm the system onagiven day and the reason
wbyit was lost. For example, water lost due cm a water main break would be
calculated from the duration of the event, the size of the pipe, and the
estimated HoW rate

Other typcs.of unnxergred water use include, but are not limited m

water main flushing activities
hydrant How testing
CElling and cdlloxiixating new water main extensions, storage ranks, or
ueacmen: umm
filling new force main and reusemain extensions
water used internally in the treatment or disinfection process

Bach month, the :oral son of water noted on the WATER LOSS RECORD is
entered into our spreadsheet :her :racks and compares water pumped and
water purchased. against water sold for each system. In this way, UP bas the
means to review the data on a routine basis. The monthly form is attached
co and filed with the file copy of each Ud1Iry's Monthly Operating Report and
retained for future use

ID. Maintenangg of =diu=dnx Hr entry lax bfwls- For al] years beginning with
January 1, 2003, UP shall maintain an adjusting entry log book and supporting
documentation (purpose of the entry, person making the entry, worksheets shuwfng any
calculations and any supporting documents, reconciliations, invoices, etc.), with each
adjustment no the journal

Rmc, Sundsrrorn & Bcnxluy, Ur
Mn s. usu-uh Lek Blvd. Suit Him, Au=»lumz Splingl, Flumh317m-m11

l
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q

11. Dergilsunnordpz cash book and venqra! ledger. UI shall maintain supporting
documentation (purpose of the entry, person making the entry, worksheets showing any
nalculalions and any 5uppmftin8 documents, recundliations, Invoices, etc.), Ur a reference
where the supporting documentation can be found.

Please do not hesitate to contact me, if you have any questions.

Ly yours

VALERIE L. LORD
For the Finn

do

ac: Ms. Tricia Merchant, Division of Economic Regulation (by facsimile)
Mr. StevenM. Lubertozzi .

ll¢\\ Al,1Alulru\\munu1acvlnwualu l:a1aunllQ u\w!8 usU ¢llllp954!4 u -un~a).ll. ' ld

4

L J .Mir. 5\u\d!mm.&.BwMr. Ll-I' u.
£m=¢ nu.nu1m u»ama. n-»aalaz1»l.4uv
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Based on the approved rate base components in this rate case, the utility's test year CIAC ratio is
55.899

As mentioned earlier in this Order, the utility's pro forma investments total $1,854,647
which includes a pro Ronna plant retirement of 549,637 in this current case, and the approved pro
Ronna investments totaling $2,865,414 in the utility's last rate proceeding. Further, in 2007, the
utility has plans for three additional reuse pro folia projects which include the construction of a
1.5 million gallon ground storage tank, the looping of the reuse distribution system in the Live
Oak subdivision, and the installation of four augmentation wells for the reuse system. The total
cost of these projects is approximately $2 million

Ki determining where the utility's plant capacity charge should be revised, we took the
total cost of the wastewater treatment plant, including pumping equipment, and Alafaya's reuse
investment, arid divided the sum by the estimated 8,816 equivalent residential connections at
buildout. Using this methodology, we calculate a plant capacity charge of $1,762. This
represents an increase of $1,122 ($l,762 less $640). Further, as discussed earlier, we are
allowing the utility to recover the cost to install reuse meters for its 1,200 existing reuse
customers. Thus, we have found that a meter installation charge of $150 is reasonable for future
reuse connections. Utilizing the above charges, the CIAC ratio at the buildout date of 2012 is
68,03%. Therefore, consistent with the guidelines of the above-mentioned rule, we approve a
plant capacity charge of $1,762, and a meter installation charge of $150 for this utility

If there is no timely protest to this PAA Order by a substantially affected person, the
utility shall tile the appropriate revised tariff sheets within ten days of the issuance of the
Consummating Order for the approved tariff changes. Our staff shall administratively approve
the revised tariff sheets upon staff"s verification that the tariff is consistent with our decision. If
die revised tariff diets are tiled and approved, the tariff sheets shall become effective on or after
the stamped approval date. Within ten days of the issuance of the Consumrnating Order for the
Commission approved tariff changes, the Utility shall also provide notice of the Commission's
decision to all persons in the service area who are affected by the approved plant capacity
charges and the authorization to collect donated property. The notice shall be approved by our
staff prior to distribution. The utility shall provide proof that the appropriate customers or
developers have received noticed within ten days of the date of the notice

VIII. OTHER ISSUES

A. Show Cause for Apparent Violation of an Order

Pursuant to Order No. PSC-04-0363-PAA-SU (PAA Order),24 this Commission required
Alafaya to adjust its books to reflect the adjustments to all the applicable primary accounts
required by that Order, and provide proof of such adjustments wit&1in90 days of the issuance

Issued April 5, 2004, in Docket No. 020408-SU, In re: Application for rate `mcrease in Seminole County by
Alafava Utilities. Inc
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date of a fa] order. That PAA Order was finalized by a Consummating Order, Order No. PSC
04-0435-C0-SU, issued April 28, 2004. Therefore, the appropriate adjustments to all the
applicable primary accounts should have beeri accomplished and proof of such adjustments
should have been provided by no later than July 27, 2004.

1 4

A review of Docket No. 020408-SU, the docket in which the PAA Order was issued,
shows that the utility never provided any proof that such adjustments hact'been made. Moreover,
pursuant to Audit Finding No. 1, in the Audit Report f i led in this docket, under the
STATEMENT OF FACT section, the auditors stated:

The utility adjusted its general ledger in December 2005 to record the utility plant
in service adjustments required as of December 31, 2002, for its last rate case
proceeding in Docket No. 020408-SU.

Because these adjustments were made at such a late date, we believe that this has led to
problems with reconciling the minimum tiling requirements to the adjustments which should
have been made pursuant to the PAA Order in Docket No. 020408-SU. Based on this audit
finding, it appears that the required adjustments to plant in service and accumulated depreciation
were not made until December 2005. Therefore, it appears that the appropriate adjustments were
not made until almost 17 months alter the due date of July 27, 2004. Also, it appears that
several schedules filed in its minimum tiling requirements (MaRs) were not "consistent with and
reconcilable with the utility's annual report to the Commission," as required by Rule 25-
30.1 l 0(2), F.A.C.

-4

Utilities are charged with the knowledge of the Commission's rules and statutes.
Additionally, "[i]t is a common maxim, familiar to all minds that 'ignorance of the law' will not
excuse any person, either civilly or criminally." Barlow v. United States, 32 U.S. 404, 41 I
(1833). Section 367.161(1), F.S., authorizes the Commission to assess a penalty of not more
than $5,000 for each offense if a utility is found to have knowingly refused to comply with, or to
have williiilly violated, any provision of Chapter 367, Florida Statutes, or any lawful order of the
Commission. By failing to comply with the above-noted requirements of the PAA Order in a
timely manner and Rule 25-30.ll0(2), F.A.C., the utility's acts were "willful" in the sense
intended by Section 367.161, F.S. In Commission Order No. 24306, issued April 1, 1991, in
Docket No. 890216-TL titled In Re: Investigation Into The Proper Application of Rule 25-
14.003. F.A.C.. Relating To Tax Savings Refund for 1988 and 1989 For GTE Florida, Inc., the
Commission, having found that the company had not intended to violate the rule, nevertheless
found it appropriate to order it to show cause why it should not be fined, stating that "willful"
implies an intent to do an act, and this is distinct from an intent to violate a statute or rule. Ll. at
6.

We find that the circumstances in this case are such that show cause proceedings shall be
initiated. We are especially concerned with Alafaya's apparent failure to adjust its books to
reflect the adjustments to all the applicable primary accounts required by the PAA Order, We
note that in the Order Approving Settlement Agreement Filed by Utilities, Inc. (Settlement

r
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OIder),25 issued December 23, 2004, in Docket No. 040316-WS, the utility specifically agreed
that: "Beginning with the year ended December 31 , 2003, and continuing through December 3 l
2004. UI shall review all Commission transfer and rate case orders to determine if proper
adjustments have been made to correctly state rate base balances." Both the Settlement Order
and the PA.A Order, issued just eight months apart, should have made thelutility acutely aware of
the problems that it was having in maintaining its books and records. Also, see Docket No
060262-WS, In re: Application for increase in water and wastewater rates in Pasco Countv by
Labrador Utilities, Inc., where we discovered another Utilities, arc. utility, Labrador Utilities
Inc., has also apparently failed to adjust its books and records. The continued pattern of
disregard for our rules, statutes, and orders warrants more than just a warning. Accordingly
Alafaya shall be made to show cause in writing, within 21 days, why it should not be fined
$2,500 for its apparent failure to adjust its books to reflect the adjustments to all the applicable
primary accounts required by the PAA Order and provide proof of such adjusunents within 90
days of die Consununating Order

Also. the MPR schedules filed with this rate case were not "consistent with and
reconcilable with the utility's annual report," as required by Rule 25-30.1.10(2), F.A.C
However, this apparent violation may be attributable to the utility's failure to timely adjust its
books to reflect the adjustments reflected in the PAA Order. Accordingly, Alafaya shall be made
to show cause in writing, within 21 days, why it should not be fined $500 for its apparent failure
to ile MFR schedules consistent wide its annual report

Based on the above, Alafaya shall be made to show cause in writing, within 21 days, why
it should not be lined a total of $3,000 for its two apparent violations noted above. The
following conditions shall apply

The utility's response to the show cause order shall contain specific
allegations of fact and law

Should Alafaya file a timely written response that raises material
questions of fact and makes a request for a hearing pursuant to Sections
120.569 and 120.57(1), F.S., a further proceeding will be scheduled
before a final determination of this matter is made

A failure to tile a timely written response to the show cause order shall
constitute an admission of the facts herein alleged and a waiver of the
right to a hearing on this issue

In the event that Alafaya fails to file a timely response to the show
cause order. the fine shall be deemed assessed with no further action
required by the Commission

See Order No. PSC-04-1275-AS-WS, 'm Docket No. 040316-WS,In re: Analvsis of Utilities. Inc.'s plan to bring
all of its Florida subsidiaries into compliance with Rule 25-30.1 15. Florida Administrative Code
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5. If  the uti l i ty responds timely but does not request a hearing, a
recommendation shall be presented to the Commission regarding the
disposition of the show ca1;se~order, arid

If the utility responds to the show cause order by remitting the fine, this
show cause matter shall be considered resolved.

4

Further, the utility shall be put on notice that failure to comply with Commission orders,
mies, or statutes will again subject the utility to show cause proceedings and fines of up to
$5,000 per day per violation for each day the violation continues as set forth in Section 367.161,
F.S.

B. Show Cause for Assessinll Unaudmorized Charges

Section 367.09l(3), F.S., states that "[e]ach utility's rates, charges, and customer service
policies must be contained in a tariff approved by and on file with the commission." As
discussed earlier in this Order, it does not appear that this Commission has approved any
miscellaneous service charges for Alafaya. However, according to its past annual reports and
MFRs in its last rate case and dies current case, the utility began in 1995 assessing the standard
charges that this Commission has routinely allowed since at least 1990. Most of the utility's
sister companies dirt are currently in for rate cases appear to have authorization to assess the
standard miscellaneous service charges. This appears to be an oversight on UI's part in not
obtaining this Commission's approval to collect these chargeswhen it acquired Alafaya in 1995.

Utilities axe charged with the knowledge of the Commission's rules and statutes.
Additionally, "[i]t is a common maxim, familiar to all minds that 'ignorance of the law' will not
excuse any person, either civilly or criminally." Barlow v. United States, 32 U.S. 404, 411
(1833). Section 367.161(1), F.S., authorizes the Commission to assess a penalty of not more
than $5,000 for each offense if a utility is found to have knowingly refused to comply with, or to
have will i i l l ly v iolated any provision of Chapter 367, F.S., or any lawful order of the
Commission. By failing to comply with Section 367.09l(3), F.S., and charging miscellaneous
service changes without an approved tariff] the utility's acts were "willful" in the sense intended
by Section 367.161, Florida Statutes. In Commission Order No. 24306, issued April l, 1991, in
Docket No. 890216-TL titled In Re: Investigation Into The Proper Application of Rule 25-
14.003. F.A.C., Relating To Tax Savings Refiind for 1988 and 1989 For GTE Florida. Inc., the

Cornrnission, having found that the company had not intended to violate the rule, nevertheless
found it appropriate to order it to show cause why it should not be fined, stating that "willful"
implies an intent to do an act, and this is distinct from an intent to violate a statute or rule. L. at
6.

For the reason set forth earlier, the utility shall not be required to refund any of the
unauthorized charges, and shall be allowed to charges miscellaneous service charges as set forth
in dis Order. However, given the number of years the utility has assessed unauthorized charges,
we End dirt Alafaya shall be required to show cause why it should not be fined $1,200 for

6.

r
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apparently assessing miscellaneous service charges without an approved tariff. This equates to
approximately $100 per year. The conditions set forth in the show cause proceeding
immediately preceding this show cause proceedMg shall also apply in this show cause
proceeding. Also, as stated in the immediately preceding show cause, the utility shall be put on
notice that failure to comply with orders, rules, or statutes will again subject the utility to
additional show cause proceedings and Eyes of up to $5,000 per day per violation for each day
the violation continues as set forth in Section 367. 161, F.S

C. Proof of Adiustrnents

To ensure that the utility adjusts its books in accordance with our decisions, Alafaya shall
provide proof within 90 days of the final order issued in this docket that the adjustments for all
the applicable NARUC USOA primary accounts havebeenmade

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the application for increased
wastewater rates of Alafaya Utilities, Inc. is approved asset forth in the body of this Order. It is

ORDERED that each of the findings made in the body of this Order is hereby approved
in every respect. It is further

ORDERED that the schedules and attachments to this Order are incorporated by
reference herein. It is further

ORDERED that Alafaya Utilities, Inc. shall tile revised wastewater tariff sheets and a
proposed customer notice to reflect the approved wastewater rates shown on Schedule No. 4. It
is further

ORDERED that the tariffs shall be approved upon our staffs verification that the tariffs
are consistent with our decision herein. It is further

ORDERED that the approved rates shall be effective for service rendered on or airer the
stamped approval date of the revised tariff sheets pursuant to Rule 25-30.475(1), F.A.C. It is

ORDERED that the approved wastewater rates shall not be implemented until our staff
has approved the proposed customer notice. It is further

ORDERED that Alafaya Utilities, Inc. shall provide proof of the date notice was given no
less than ten days aiicr the date of the notice. It is further
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of rate case expense and the gross-up for regulatory assessment fees which iS $11,627 for water
and $10,587 for wastewater. The decreased revenues will result in the rate reduction as shown
approved on Schedule Nos. 4-A and4-B, attached hereto and incorporated herein by reference

The utility shall file revised tariff sheets and a proposed customer notice to reflect the
Commission-approved rates. The utility shall file a proposed customer notice setting forth the
lower rates and the reason for the reduction no later than one month prior to the actual date of the
required rate reduction. The approved rates shdl be effective for service rendered on or after the
stamped approval date of the revised tariff sheets pursuant to Rule 25-40.475(l), F.A.C. The
rates shall not be implemented until our staff has approved the proposed customer notice. The
utility shall provide proof of the date notice was given no less than 10 days after the date of the
notice

If the utility tiles these reductions in conjunction with a price index or pass-through rate
adjustment, separate data shall be filed for the price index and/or pass-through increase or
decrease, and for the reduction in the rates due to the amortized rate case expense

Show Cause Proceeding

By Order No. PSC-03-0647-PAA-WS, issued on May 28, 2003, in Docket No. 020407
WS, In re: Application for rate increase in Polk County by Cvpress Lakes Utilities, Inc., (Show
Cause Order), we found that the utility's failure to keep its books and records was an apparent
violation and ordered the utility to show cause why it should not be lined $3000. The utility
responded to the show cause order and committed to changes that would improve its books and
records. In Order No. PSC-04-0358-POF-WS, issued on April 5, 2004, in Docket No. 020407
WS, (Final Order), we ordered that the $3000 not be imposed based on the commitments made
by the utility to adjust its books and records. In that same order, we opened a separate docket to
address the issue of noncompliance with regard to all Florida subsidiaries of Utilities, Inc. By
Order No. PSC-04-1275-AS-WS. issued on December 23. 2004. in Docket No. 040316-WS. In
re: Analysis of Utilities. Inc.'s plan to bring all of its Florida subsidiaries into compliance with
Rule 25-30.115, Florida Administrative Code (Settlement Order), we approved the settlement
whereby Cypress Lakes would adjust its books to reflect the adjustments to all the applicable
primary accounts required by that Order. Based on the settlement order, the appropriate
adjustments to all the applicable primary accounts should have been accomplished no later than
December 3 l . 2004

In the Show Cause Order, issued May 28, 2003, the utility was ordered to make several
accounting adjustments by December 31, 2004. According to the utility's general ledger, the
ordered entries were not made until February 15, 2006. We believe that, because these
adjustments were made at such a late date, this has led to problems with reconciling the
minimum filing requirements to the adjustments which should have been made pursuant to the
Settlement Order. Based on the audit, we believe that the required adjustments to plant in
service and accumulated depreciation were made in February 2006, effective for the calendar
year ending December 31, 2005. Therefore, it appears that the appropriate adjustments were not
made until almost 14 months after the due date of December 31, 2004
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Additionally, the utility has added several new developments since its last rate case. The
utility's records, however, did not reflect any new additions to UPIS or CIAC for wastewater
mains or lif t stations. The auditors requested that the utility provide information about any
additions since the last case. The requested information was included in the audit work papers
Our staffs review of the documentation provided by the utility during die audit indicated that
one addition was completed in late 2004, and two other additions were completed in 2005

In its response to the audit, the utility agreed with the auditors, and indicated that it
recognized certain assets were contributed by a developer and in service that were not recorded
in tidier CIAC or the utility's general ledger, The utility indicated it would properly record these
assets in UPIS and CIAC accordingly. While it appears the failure to make these accounting
entries have little or no impact on revenue requirement or rates, the utility again failed to
properly update its books and records in a timely manner

Uti l i t ies are charged with the knowledge of  the Colnmission's Mes and statutes
Additionally, "[i]t is a common maids, familiar to adj minds that 'ignorance of the law' will not
eXcuse any person, either civilly or criminally." Barlow v. United States, 32 U.S. 404, 411
(1833). Section 367.16l(l), F.S., authorizes this Commission to assess a penalty of not more
than $5,000 for each offense if a utility is found to have knowingly refused to comply with, or to
have willfully violated, any provision of Chapter 367, Florida Statutes, or any lawful order of the
Commission. By fai l ing to comply with the above-noted requirements of  the Final and
Settlement Orders in a timely manner, the utility's acts were "willful" in the sense intended by
Section 367.161, F.S. In Commission Order No. 24306, issued April l, 1991, in Docket No
890216-TL titled In Re: Investigation Into The Proper Application of Rule 25-14.003, F.A.C
Relating To Tax Savings Refund for 1988 and 1989 For GTE Florida, Inc., the Commission
having found that the company had not intended to v iolate die rule, nevertheless found it
appropriate to order it to show cause why it should not be fined, stating that "willful" implies an
intent to do an act. and this is distinct from an intent to violate a statute or mle. Ld. at 6

We find that the circumstances in this case are such that show cause proceedings shall be
initiated. We are especially concerned with Cypress Lakes' apparent failure to adjust its books
to reflect the adjustments to all the applicable primary accounts required by the Final Order and
the subsequent Settlement Order. In the Settlement Order, issued December 23, 2004, in Docket
No. 040316-WS, the utility specifically agreed that: "Beginning with the year ended December
31, 2003, and continuing through December 31, 2004, UI shall review all Commission transfer
and rate case orders to determine if proper adjustments have been made to correctly state rate
base balances." Both the Settlement Order and the Final Order, issued approximately eight
months apart, should have made the utility acutely aware of the problems that it was having in
maintaining its books and records. Also, see Docket No. 060262-WS, In re: Application for
increase in water and wastewater rates in Pasco Countv by Labrador Utilities. Inc., where
another Utilities, Inc. utility has failed to adjust its books and records. This continued pattern of
disregard for our rules, statutes, and orders warrants more than just a warning. Accordingly
Cypress Lakes shall show cause in writing, within 21 days, why it should not be fined $3,000 for
its apparent failure to adjust its books to reflect the adjustments to all the applicable primary
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accounts required by the Final Order and provide proof of such adjustments widiiri 90 days of the
Consummating Order.

Based on the above, Cypress Lakes shall show cause in writing, within 21. days, why it
should not be feed a total of $3,000 to; .its apparent v iolations noted above. The following
conditions shall apply:

The ul i l i ty's response to the show cause order should contain specif lc
allegations of fact and law, `

-Should Cypress Lakes f ile a timely written response that raises material
questions of fact and makes a request for a hearing pursuant to Sections
120.569 and 120.57(1), F.S., a further proceeding will be scheduled before a
final determination of this matter is made,

3. A failure to f ile a timely written response to the show cause order should
constitute an admission of the facts herein alleged and a waiver of the right to a
hearing on this issue,

In the event that Cypress Lakes fails to tile a timely response to the show cause
order, the fine should be deemed assessed with no further action required by
the Commission,

If the utility responds timely but does not request a hearing, a recommendation
should be presented to the Commission regarding the disposition of the show
cause order, and

6. If the utility responds to the show cause order by remitting the ire, this show
cause matter shall be considered resolved.

Further, the utility is on notice that failure to comply with our orders, rules, or statutes
will again subject the utility to show cause proceedings and fines of up to $5,000 per day per
violation for each day the violation continues as set forth in Section 367.161, F.S.

-4

Proof of Compliance With NARUC USOA

To ensure that the utility adjusts its books in accordance with our decision, Cypress
Lakes shall provide proof, within 90 days of the Cons adng Order, that the adjustments for
all die applicable National Association of Regulatory Utility Commissioners' (NARUC)
Umlform System of Accounts (USOA) primary accounts have been made.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that Cypress Lakes Utilities,
Inc.'s application for increased water and wastewater rates is granted to the extent set forth in the
body of this Order. It is further

2.

4.

5.

1.
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the proposed customer notice. The utility shall provide proof of the date notice was given no less
than 10 days airer the date of the notice.

If the utility ilea this reduction in conjunction with a price index or pass-through rate
adjustment, separate data shall be filed for the price index and/or pass-through increase or
decrease, and for the reduction in the rates due to the amortized rate case expense.

OTHER ISSUES 1

Appropriate Meter Installation Fees for Water and Reuse Customers

The utility currently has an authorized water meter installation fee of $60 and $110 for a
5/8"x3/4" and 1" meters, respectively. In its response to a staff data request, Sanlando stated that
the new Gallimore subdivision is currently under construction and that no meters have been
installed. The utility asserted that the cost to install 5/8"x3/4" meter would be $150, which
includes labor and materials and that the cost to install meters greater than 5/8"x3/4" should be at
actual cost. We have approved a meter installation fee of $250 by Order No. PSC-03-0740-
pAA-ws," issued June 23, 2003, and a $200 fee by Order No, psc-04-1256-pAA-wU," issued
December 20, 2004, for 5/8"x3/4" meters. In addition, a $190 fee was approved by Order No.
rsc-0z-1831-rar-ws," issued December 20, 2002. Therefore, we find it appropriate to
authorize Sanlando to collect water and reuse meter installation fees of $150 for 5/8"x3/4" meter
and actual cost for meters greater than 5/8"x3/4"Q

The utility shall Elle a proposed customer notice to reflect the charges approved herein.
The approved charges shall be effective for service rendered on or after the stamped approval
date of the tariff; pursuant to Rule 25-30.475(1), Florida Administrative Code, provided the
notice has been approved by Com.missionstaf£ Within 10 days of the date the order is Final, the
utility shall provide notice of the tariff changes to all customers. The utility shall provide proof
the customers have received notice within 10 days after the date that the notice was sent.

Initiadnlz ShowCause Proceedings

Rule 25-30.116(1)(d)5., Florida Administrative Code, states:

When the construction activities for an ongoing project are expected to be
suspended for a period exceeding six (6) months, the utility shall notify the
Commission of the suspension and the reason(s) for the suspension, and shall
submit a proposed accounting treatment for the suspended project.

Zs Docket No. 021067-WS, In re: Application for stat? assisted rate case 'm Polk Countv by River Ranch Water
Management. LLC.
27 Docket No. 041040-WU, In re: Application for certificate to operate water utility 'm Baker and Union Counties by
B & C Water Resources. L.L.C.
pa DocketNo. 020388-WS, In re: Request for approval to `mcrease meter installation fees to conform to current cost
in Lake Countv by Sun Communities Finance, LLC d/b/a/ Water Oak Utility.

1 '
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As discussedpreviously, we are approving a pro forma water plant increase of $1,178,493 for die
utility's electric control upgrade project. According to the support documentation provided for
this project, the first invoice of $40,165 was dated June 22, 2004, and the second invoice of
$4,877 was dated April 26, 2005. Based on these invoice dates, it appears the utility had
suspended this project for approximately 10 months. However, the utility did not notify the
Commission of this project's suspension, nor did it submit a proposed accounting treatment, as
required by Rule 25-30.116(1)(d)5., Florida Administrative Code.

1

In response to sta.tlf's first inquiry, the Vice President of Operations in Florida (VPOF)
stated that the 10-month suspension reflected. the completion of die work at the Des Pinar water
treatment plant (WTP) and the start-up of the work at the Wekiva WTP. The VPOF asserted
that, due to the size and complexity of the Wekiva WTP design as well as the impact of
Hurricane Katrina on the costs of materials, the portion of the project associated with Weldva
WTP was reexamined in an effort to verify the cost effectiveness of the design. Based on this
initial response, it appeared that the work on the Des Pinar WTP was completed in June 2004.
However, upon a further data request from the corporate office personnel of the utiLity's parent,
UI stated that the work on the Des Pinar WTP was not completed until January 2006. UI also
asserted that the .invoices for this work totaled $169,688 and that this amount remained in
construction work in progress and accrued as AFUDC.

As stated above, the work on the Des Pinar plant was completed almost one year before
the Weldva plant. Because the work on each plant was independent of one another, the utility is
encouraged not to combine projects like this one, but rather to separate them as one project for
each independent purpose. By separating them into distinct projects, it should avoid the
likelihood of any excessive AFUDC accrual. As discussed previously, we approved the
appropriate amount of AFUDC for t1'1is project in accordance with Rule 25-30.116, Florida
Administrative Code. Thus, Sanlando will not realize a return on any unwarranted AFUDC
resulting from the suspension of the electric control upgrade project.

Section 367.161, Florida Statutes, authorizes this Commission to assess a penalty of not
more than $5,000 for each offense, if a utility is found to have knowingly refused to comply
with, or have willfully violated any Commission rule, order, or provision of Chapter 367, Florida
Statutes. In failing to notify this Commission of this project's suspension and to submit a
proposed accounting treatment, the utility's act was "willful" in the sense intended by Section
367.161, Florida Statutes. 111 Order No. 24306, issued April 1, 1991, in Docket No..890216-TL,
In Re: Investigation Into The Proper Application of Rule 25-14.003. F.A.C.. Relating To Tax
Savings Refund For 1988 and 1989 For GTE Florida, Inc., having found that the company had
not intended to violate the rule, we nevertheless found it appropriate to order it to show cause
why it should not be fined, stating that "[i]n our view, 'willful' implies an intent to do an act, and
this is distinct &om an intent to violate a statute or rule." Additionally, "[i]t is a common maxim,
familiar to all minds that 'ignorance of the law' will not excuse any person, either civilly or
criminally." Barlow v. United States, 32 U.S. 404, 411 (1833).

We realize that there are going to be numerous plant projects to keep track of for such a
large water system like Sanlando's. However, SanLlando's parent, UI, is a very large and
sophisticated company providing water and wastewater service to customers in several states,

,
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and, as such, should be more cognizant of our rules than the smaller water and wastewater
companies. UTS continued pattern of disregard for the Commission's rules, statutes, and orders
warrants more than just a warning.

Based on doe above, we End it appropriate that Sanlando shall show cause in writing,
within 21 days, why it should not be fined a total of $500 for its apparent violation noted above.
The show cause order incorporates the following conditions:

1

1. The utility's response to the show cause order shall contain specific allegations
of fact and law,

2. Should Sanlando file a timely written response that raises material questions of
fact and makes a request for a hearing pursuant to Sections 120.569 and
l20.57(l), Florida Statutes, a further proceeding will be scheduled before a
final determination of this matter is made,

A failure to tile a timely written response to the show cause order shall
constitute an admission of the facts herein alleged and a waiver of the right to a
hearing on this issue;

4. In the event that Sanlando fails to file a timely response to the show cause
order, the fine shall be deemed assessed with no tixrther action required by the
Commission,

5. If the utility responds timely but does not request a hearing, a recommendation
shall be presented to the Commission regarding the disposition of the show
cause order, and

6. If the utility responds to the show cause order by remitting the fine, this show
cause matter shall be considered resolved.

Further, the utility is put on notice that failure to comply with Commission orders, rules,
or statutes will again subject the utility to show cause proceedings and tines of up to $5,000 per
day per violation for each day the violation continues as set forth in Section 367.161, Florida
Statutes.

Proof of Compliance with NARUC USOA

To ensure that the utility adjusts its books in accordance with our decisions herein,
Sanlando shall provide proof within 90 days of the Ina] order issued 'm this docket that the
adjustments for all the applicable NARUC USOA primary accounts have been made.

3.
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On May 4, 2000 an app l i c a t i on f o r o r i g i n a l water and
was t ewa t e r  c e r t i f i c a t e s  was  " f i l e d  on  beh a l f  o f  L ab r ado r . The
appl icat ion contained numerous def ic ienc ies. The., ut i l i ty  was st i l l
i n  t h e  p r o c e s s  o f  c om p l e t i n g  t h e  f i l i n g  r e qu i r em en t s  wh en , on
September 9,  20o0, Mr.  V ia l  d ied in  a boat ing acc ident . M r .  V i a l
a Canadian c i t i z e n ,  d i e d  i n t e s t a t e . The appl i cat ion process was
postponed pending a determinat ion by Mr. Vial ' s heirs regarding the
d i s p o s i t i o n  o f h i s  a s s e t s On October 11, 2000. Mr . V iau 's
daugh t e r ,  Ms .  Sy l v i e  V i a l ,  was  s e l e c t ed  as  t h e  l i qu i da t o r  o f  t h e
E s t a t e  o f Hen r i  Pau l  V i au (Estate) and on February 16, 2001, a
judgment to th is ef fect  was issued by the Canadian Superior Court

Supplemental  in format ion  complet ing appl i cat ion  def i c ienc ies
was f i led on Apr i l  2 , 2001, and that  date was determined to be the
o f f i c i a l f i l i n g  d a t e  o f t h e  a pp l i c a t i o n Pursuant t o  Sec t i on
367.031, F l o r i d a Statutes, we  a r e  r equ i r ed  t o g r an t  o r deny an
app l i cat i on  for  a  cer t i f i ca te  of  au thor i zat i oN wi th in  90  days  a f te r
t h e  o f f i c i a l  f i l i n g  d a t e  o f  t h e  c om p l e t e d  app l i c a t i on  wh i c h , i n
t h i s  c a s e , was  Ju l y  2 , 2o01 This requirement was met Oby our
de c i s i on  a t  t h e  J u n e 25, 2001 Agenda Conference On March 15
2001, t he  Co-op  f i l ed  a  f o r i n a l  c omp l a i n t :  i n  t he  i n s t an t  docke t
against Labrador which i t  subsequent ly withdrew on May 10, 2001

We have jur i sdict ion over these matters  pursuant  to Sect ions
357.045 and 367.161, Flor ida Statutes

DECLINING TO INI'IIIATE SHOW CAUSE PROCEEDINGS AND
REQUIRING FILING OF ANNUAL REPORTS AND REGULATORY ASSESSMENT FEES

Apparent Violation of Section 367.031, Florida statutes

T h e  u t i l i t y  i s i n  a p p a r e n t  v i o l a t i o n  o f Sect ion 367.031
F l o r i d a  S t a t u t e s ,  wh i c h  s t a t e s  t h a t  e a c h  u t i l i t y  s u b j e c t  t o  ou r
ju r i sd i c t i on  mus t  obta i n  a  ce r t i f i ca te  o f  au thor i za t i on  t o  prov i de
water or wastewater service The ut i l i ty  has been prov id ing water
and wastewater serv ices t o the pub l i c for  compensat ion since
approx imate l y  1997  wi thou t  cer t i f i cates  of  au thor i zat i on

S u c h  a c t i o n  i s  " w i l l f u l "  i n  t h e  s e n s e  i n t e n d e d  b y  S e c t i o n
367.161, F l o r i d a  s t a t u t e s sect ion 367.161, F l o r i da  S t a t u t e s
author izes us to assess a penal ty of  not  more than $5,000 for each
of fense,  i f  a  u t i l i t y  i s  found to have knowing ly  re fused to comply
wi th ,  or  t o  have  w i l l f u l l y  v i o l a t ed  any  prov i s i on  o f  Chapte r  367
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F l o r i d a  S t a t u t e s . I n  O r d e r  N o ,  2 4 3 0 6 ,  i s s u e d .  A p r i l  1 , 1 9 9 1 ,  i n
D o c k e t  N o .  8 9 0 2 1 6 - T L ,  t i t l e d I R e ;  I n v e s t i g a t i o n  I n t o  T h e  P r o p e r
A p p l i c a t i o n  o f  R u l e  2 5 - 1 4 . 0 3 3 , F . A . C .  I R e l a t i n g  T o  T a x  S a v i n g s
R e f u n d  F o r ;  1 9 9 8  a n d  1 9 8 9  F o r  G T E  F l o r i d a ,  I n c . ,  h a v i n g  f o u n d  t h a t
t h e  c o m p a n y  h a d  n o t  i n t e n d e d  t o  v i o l a t e  t h e  r u l e ,  w e  n e v e r t h e l e s s
f o u n d  i t  a p p r o p r i a t e  t o  o r d e r  i t :  t o  s h o w c a u s e  * v . r h y `  i t  s h o u l d  n o t  b e
f i n e d ,  s t a t i n g  t h a t  "  [ i : l n  o u r  v i e w ,  ' w i l l f u l '  i m p l i e s  a n  i n t e n t  t o
d o  a n  a c t ,  a n d t h i s  i s  d i s t i n c t  f r o m a n  i n t e n t t o  v i o l a t e  a  s t a t u t e
o r  m i l e . " I d . a t  6 .

The f a i l u r e o f t h e u t i l i t y t o o b t a i n c e r t i f i c a t e s o f
a u t h o r i z a t i o n appears t o  h a v e  b e e n  d u e  t o  a  m i s i n t e r p r e t a t i o n ,
r a t h e r  t h a n l a c k  o f  k n o w l e d g e ,  o f  o u r  s t a t u t e s  a n d  r u l e s . A l t h o u g h
t h e  u t i l i t y  h a d  b e e n  i n  e x i s t e n c e  s i n c e  1 9 8 7 ,  M r .  V i a u  b e l i e v e d  t h e
utility was subject only to the Florida Mobile Home Act, Chapter
723, Florida Statues, as long as the utility facilities were owned
i n  c o n j u n c t i o n  w i t h  t h e  m o b i l e  h o m e  c o m m u n i t y  f a c i l i t i e s . . At  some
t i m e  p r i o r  t o  D e c e m b e r  1 9 9 7  ,  t h e  u t i l i t y  b e g a n  c h a r g i n g  a  s p e c i f i c
r a t e  f o r  w a t e r  a n d  w a s t e w a t e r  s e r v i c e . o n  J u n e 1 0 , 1999 , t h e
c o m m u n i t y  f a c i l i t i e s  w e r e  s o l d  t o  t h e  C o - o p - H o we v e r ,  t h e  C o - o p
h a d  u n t i l  J a n u a r y  1 , 2000, i n  w h i c h  t o  e x e r c i s e  t h e  o p t i o n  t o
p u r c h a s e  t h e  u t i l i t y  f a c i l i t i e s . W h e n  t h e  o p t i o n  e x p i r e d  w i t h o u t
b e i n g e x e r c i s e d , t h e u t i l i t y i m m e d i a t e l y began p r o c e d u r e s f o r
f i l i n g  f o r  c e r t i f i c a t e s  o f  a u t h o r i z a t i o n .

. A l t h o u g h  r e g u l a t e d  u t i l i t i e s  a r e  c h a r g e d  w i t h  k n o w l e d g e  o f
C h a p t e r  3 6 7 ,  F l o r i d a  S t a t u t e s ,  w e  f i n d  t h a t  t h e  a p p a r e n t  v i o l a t i o n
o f S e c t i o n  3 6 7 . 0 3 1 , F l o r i d a S t a t u t e s , d o e s  n o t r i s e i n  t h e s e
c i r c u m s t a n c e s  t o  t h e  l e v e l  o f  w a r r a n t i n g  t h e  i n i t i a t i o n  o f  s h o w
c a u s e  p r o c e e d i n g s . A l b e i t  f o r  t h e  w r o n g  r e a s o n s ,  t h e  u t i l i t y  f i l e d
t h e  i n s t a n t  a p p l i c a t i o n  f o r  w a t e r  a n d  w a s t e w a t e r  c e r t i f i c a t e s  o n
i t s  o w n  a n d  a t  t h e  t i m e  i t  b e l i e v e d  i t  w a s  r e q u i r e d  t o  d o  s o  b y  t h e
s t a t u t e s . H a d  t h e  u t i l i t y  n o t  f i l e d ,  w e  w o u l d  s t i l l  b e  u n a w a r e  o f
i t s  e x i s t e n c e . T h e  d e l a y  i n  t h e  c o m p l e t i o n  o f  t h e  a p p l i c a t i o n
a f t e r t h e i n i t i a l f i l i n g  w a s  d u e t o  c i r c u m s t a n c e s b e y o n d  t h e
c o n t r o l  o f  t h e  u t i l i t y . F o r  t h e s e  r e a s o n s ,  w e  d e c l i n e  t o o r d e r  t h e
u t i l i t y t o  show c a u s e ,  i n  w r i t i n g  w i t h i n  2 1 d a y s , w h y  i t  s h o u l d  n o t
b e  f i n e d  f o r  f a i l i n g  t o  o b t a i n  c e r t i f i c a t e s  o f  a u t h o r i z a t i o n  f r o m
t h e  C o m m i s s i o n  i n  a p p a r e n t  v i o l a t i o n  o f  S e c t i o n  3 6 7 . 0 3 1 ,  F l o r i d a
s t a t u t e s .

1 '
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Armament: Violation of Rule 25-30.110, Florida Administrative Code
and Requirement that Utility File 2000 Annual Report

Rule 25-30.110 (3) , F lor ida Administrative Code, requires
ut i l i t ies subject to our jurisdict ion as of  December 31 of each
year to f i l e an annual report on or before March 31 of the
fol lowing year. Annual reports are due from regulated uti l it ies
regardless of whether the utility has actually applied for or been
issued a cert i f icate. Requests for extension of time must be in
writing and must be filed before March 31 One extension of 30
days is automatically granted. A further extension may be granted
upon a showing of good cause Incomplete or incorrect reports are
considered delinquent, with a 30 day grace period in which to
supply the missing information

As discussed previously, u t i l i t i e s are charged with the
knowledge of our rules and statutes. Moreover, pursuant to Rule
25-30.110 (6) (c) , Florida Administrative Code, any ut i l i t y  that
fails t o file a timely, complete annual report i s subject t o
penalties, absent demonstration of good cause for noncompliance
The penalty set out in Rule 25-30.110 (7) , Florida Administrative
Code, for Class C utilities, is $3 per day, based on the number of
calendar days elapsed from March 31, or from an approved extended
f i l ing date,  unt i l  the date o f  f i l ing. Assuming a filing date of
October 1, 2001, for the utility's 2000 annual report, we calculate
that the total penalty would be $552 calculated as follows: $3.00
per day x 184 days = $552 The penalty, i f assessed, would
cont inue to accrue unt i l  such t ime as Labrador f i les i ts 2000
annual report We note that pursuant to Rule 25-30.110 (6) (c)
Florida Administrative Code, we may, in our discret ion, impose
greater or lesser penalties for such noncompliance

We believe that Labrador has shown good cause for i t s
noncompliance with the requirement to file its 2000 annual report
As discussed previously, although the utility had been in existence
since 1987, the owner believed the utility was subject only to the
Flor ida Mobile Home Act, chapter 723, Florida Statues, as long as
the util ity facil it ies were owned in conjunction with the mobile
home community facilities .. Once the option to purchase the utility
facilities expired without being exercised, the utility immediately
began procedures for filing for certificates of authorization. Had
the utility not done so, we would still be unaware of the change in
i t s  jur i sd ict ional  status The delay .in the completion of the
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a p p l i c a t i o n a f t e r t h e i n i t i a l f i l i n g was
b e y o n d  t h e  c o n t r o l  o f  t h e  u t ; i 1 i E y .
v e r y c o o p e r a t i v e w i t h o u r
c om p l i a n c e  w i t h  c om m is s i o n  r u l e s  .

staff

due t o c i r cums tance s
Finally, the utility has been

i n i t s e f f o r t s to come i n f s

For the foregoing reasons. we find that the apparent violation
of Rule 25-30.110() r Florida Statutes, does not rise in these
circumstances to the level of warranting the initiation of a show
cause proceeding. Moreover, we find that the utility has
demonstrated good cause for its apparent noncompliance. Therefore ,
we  d ec l ine  to  ord er  Lab rad or  to show cause , i n  w r i t i n g  w i t h i n 21
days, why it should not be f ined for its fa i lure to f i le  i ts 2000
annual report. Further, the penalties set forth in Rule 25~
30.110('7) , Florida Administrative Code, shall not be assessed.

Nevertheless, we note that annual reports are used to
determine the earnings level of the utility; to determine whether
a u t i l i t y i s i n substantial compliance with the .National
Association of Regulatory Utility Commissioners Uniform Systems of
Accounts (NARUC USOA) , as well aS applicable rules and orders of
the Commission; to determine whether f inancia l statements and
related schedules fa ir ly present the f inancial condition and
results of operations for the period presented; and to def:errrLine
whether other information presented as to the business affairs of
the utility are correct for the period they represent .

The re f o r e , t h e  u t i l i t y s h a l l f i l e  i t s  2 0 0 0  a n n u a l  r e p o r t  b y
Oc t obe r  1 ,  2001 . I f  L a b z ° a d o r  f a i l s  t o  d o  s o ,  o u r  s t a f f  i s  d i r e c t e d
t o  b r i n g  a  s h o w  c a u s e  r e c o m m e n d a t i o n  a t  t h a t  t im e . M o r e o ve r ,  t h e
u t i l i t y  i s  h e r e b y  p l a c e d  o n  n o t i c e  t h a t p ena l t i es , i f  a s s e s s e d ,
c o n t i n u e  t o  a c c r u e  u n t i l  s u c h  t i m e  a s  t h e  a n n u a l  r e p o r t  i s  f i l e d
and  t ha t  t he  annua l  r e po r t  mus t :  c omp ly  w i t h  Ru le  25 -30 . 110 ,  F l o r i d a
A d m i n i s t r a t i v e  C o d e , i n c l u d i n g comp l i ance w i t h  t h e  NARU C  U SOA ,
w h i c h  r e q u i r e s  t h e  u s e  o f  o r i g i n a l  c o s t s  t o  r e p o r t  t h e  c o s t :  o f  t h e
u t i l i t y : y ' s  a s s e t s  w h e n  i t  w a s  f i r s t  d e d i c a t e d  t o  p u b l i c  s e r v i c e .

Anuarent Vio1at;iQq Qr Sections '250.113 (3) Fe) and 367.145¢ Florida
Statutes, and Rule 25-30.120 (1) I Florida Administrative Code, and
Requiring Utilitv to Pay 2000- Reculatory Assessment Fees (RAFS)

Pursuant: to Sections 358.113 (3) (e) and 367.145, Florida
Statutes. and Rule 25-30.120 (1) , Florida Administrative Code, each
utility shall remit annually a RAF in the amount of 0.045 of its

I
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a p p l i c a t i o n  a f t e r  t h e i n i t i a l f i l i n g  w a s due to c i r cumstances
beyond the cont ro l  of  the u t : i1 iEy. F i n a l l y ,  t h e  u t i l i t y  h a s  b e e n
ve ry coope ra t i v e  w i t h our s t a f f i n i t s e f f o r t s t o come i n t o
compl iance with commission ru les w

For the foregoing reasons, we find that the apparent violation
of Rule 25-30.110(3) , Florida Statutes, does not  r ise  in  these
circumstances t o  t h e  l e ve l  o f  wa r r an t i n g  t h e  i n i t i a t i on  o f  a  s h ow
cause proceeding Moreover we f ind that the u t i l i t y has
demonstrated good cause for its apparent noncompliance Therefore
we  dec l i ne  t o  orde r  Labrador  t o  show cause ,  i n  wr i t i ng  w i t h i n  21
days, why i t  shou ld n o t  b e  f i n e d  f o r  i t s  f a i l u r e t o  f i l e  i t s  2 0 0 0
annual report Fur ther , t h e  pena l t i e s s e t f o r t h  i n  R u l e 25
30.110('7) , Florida Administrative. Code sha l l  not  be  assessed

Nevertheless we note that annual r epor t s are used t o
determine  the  earn ings  l eve l  o f  the  u t i l i t y ;  t o  determine  whether
a u t i l i t y i s i n subs t an t i a l compliance w i t h the .Nat ional
Associat ion of  Regulatory Ut i l i ty Commissioners Uni form Systems of
Accounts (NARUC USOA) ,  as wel l  as appl i cable ru les and orders of
the Commission; t o determine whether f i n a n c i a l statements and
r e l a t e d schedules f a i r l y present the f i n a n c i a l cond i t i on and
resu l t s  o f  opera t i ons  f or  t he  pe r i od  p resen ted;  and  t o  de te rm ine
whether  other  i n format ion  presented as  to the  bus iness  a f fa i r s  of
t h e  u t i l i t y  a r e  co r r e c t  f o r  t h e  pe r i od  t h ey  r ep resen t

Therefore,  the uti l i ty shall f i l e  i t s  2000  annua l  repor t :  by
October 1. 2001. I f  Lab rador  f a i l s  t o  do  s o ,  ou r  s t a f f  i s  d i r e c t ed
to bring a show cause recommendation at that: time. Moreover, the
u t i l i t y i s  h e r eby  p l a c ed  on  n o t i c e  t h a t  pen a l t i e s , i f  a s s e s s ed
con t i nue  t o  ac c rue  un t i l such time as the annual r e p o r t  i s  f i l e d
and that the annual report must comply with Rule 25-30.110, Florida
Admin ist rat ive Code, inc luding compl iance wi th  the NARUC USOA
which requi res the use of original costs to report the cost: of the
uti1it:y's assets when it was first dedicated to public service

Anuarentz Violatiqq Qt Sections 350.113 (3) (e) and 367.145¢ Florida
Statutes and Rule 25-30.120 (1) | Fl orida Administrative Code, and
Reauirina Utilitv to Pay 2000. Reczulatorv Assessment Fees (RAFS)

pursuant to Sections 350.113(3) (e) and 367.145, F l o r i d a
Statutes. and Rule 25-30.120 (1) , Florida Administrat ive Code, each
u t i l i t y shall remit annually a RAF in the amount of 0.045 of i ts
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which fa i lure cont inues, not  to exceed a total  penal ty  of
25 percent

2 The amount of interest to be charged is 1% for each
30 days or fraction thereof, not to exceed a total of 12%
per annum

For  the  forego ing  reasons ,  Labrador  sha l l  remi t  RAFS  i n  the
amount of $8,721.00 for 2000 by October 1, 2001. This amount is
ca l cu l a t ed based upon estimated combined annual revenues o f
approximately $193, too, based on the utility's current monthly flat;
rates- Addit ionally, the uti l ity shall remit a statutory penalty
in the amount of $2,180.25 and $610.47 in interest, calculated in
accordance with Rule 25-30 .120 (7) (a) , Florida Administrative Code
f o r  i t s  f a i l u r e  t o  t i me l y  pay i t s 2000 RAFe. I f  Lab r ado r  f a i l s  t o
pay i t s  2000 RAFB a long wi th  the requ i s i te  penal t i es  and in teres t
by October 1 ,  2 0 0 1 ,  o u r  s t a f f  i s  d i r e c t e d  t o bring a show cause
recommendation at that t ime. I n  add i t i on ,  t h e  u t i l i t y  sha l l  be  on
n o t i c e  t h a t  i n t e r e s t  c on t i n u e s  t o  a c c r u e  u n t i l  s u ch  t i me  a s  t h e
2000 RAFs are remi t ted

CERTIFICATES nos. 616-W AND 530-s

As discussed in the background, on May 4, 2000, an appl icat ion
was f i l ed on behal f  of  Labrador  for  or ig inal .  water  and wastewater
c e r t i f i c a t e s  f o r  a  u t i l i t y  i n  e x i s t e n c e  a n d  c h a r g i n g  r a t e s . As

the app l i c a t i on contained numerous de f i c i enc i es
Supplemental information cur ing the def i c i enc ies  was f i l ed on Apr i l

The application as filed and amended is in compliance with the
governing statute, section 367.045, Florida Statutes, and other
pertinent statutes and administrative rules with regard to an
a p p l i c a t i o n  f o r  a  c e r t i f i c a t e  o f  a u t h o r i z a t i o n  f o r  a n  e x i s t i n g
u t i l i t y  cu r r en t l y  cha rg i ng  f o r  s e r v i c e . The appl i cat ion contained
the correc t f i l i n g fee pursuant t o Ru le 25-30.020, F l o r i da
Administrative Code. Pursuant to Rules 2s-30.034 (1) (h) , (i) , and
(I i )  ,  F lor ida Admin ist rat ive Code, the appl i cat ion also contained a
de s c r i p t i on  o f  t h e  t e r r i t o r y  t o  b e  s e r v e d ,  a  c opy  o f  a  d e t a i l e d
system map showing the l o c a t i on o f the U t i l i t y ' s l i n e s and
treatment  fac i l i t ies, and a copy of  a tax assessment  map inc luding
t h e  p l o t t ed  t e r r i t o r y . The  t e r r i t o ry requested b y  t h e  u t i l i t y  i s
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Irrigation - Water

Base Facility Charge
$50.24

Gallonage Charge
(Per 1,000 gallons)

IV. Refund of Interim Revenues

Pursuant to Section 367.082, F.S., revenues collected under interim rates shall be placed
under bond, escrow, letter of credit, or corporate undertaldng subj et to refund with interest at a
rate ordered by this Commission. In this case, the total annual interim revenue increase granted
in Order No. PSC-06~0668-FOF~WS was $45,319 (30.06%) for water and $51,294 (l4.9l%) for
wastewater. Our staff calculated the potential refund of revenues and interest collected under
interim conditions to be $57,183. This amount is based on aN estimated seven months of
revenues collected from the approved interim rates granted in Order No. PSC-06-0668-FOF-WS
By letter dated August 15, 2006, Labrador tiled a corporate undertaldng pursuant to the order
above. In its interim revenue report dated December 21, 2006, Labrador indicated the interim
revenues collected during the period September 2006 throughNovember 2006 was $9,809. The
interim rates will continue to be collected until the tariffs containing the original rates are
approved. Therefore, the total amount of the interim refund cannot be determined at dies time

Because the data supplied by Labrador is insufficient to determine an appropriate revenue
requirement and set reasonable rates, we have found that the utility has not met its burden of
proof for this Commission to determine just, reasonable, compensatory, and not unfairly
discriminatory rates. As such, Labrador shall refund, with interest, all interim revenues collected
pursuant to Order No. PSC-06-0668»FOF-WS. Pursuant to Rule 25-30.360('7), FA.C, Labrador
shall tile the appropriate refund reports indicating the amount of money to be reiiinded and how
that amount was computed

V. Show Cause Proceeding

Pursuant to Order No. PSC-04-1281-PAA-WS (PAA Order), this Commission required
Labrador to

(1) adjust its books to 'reflect the adjustments to all the applicable primary
accounts required by that Order and provide proof of such adjustments widrin 90
days of the issuance date of a Final order; and

(2) to test all of its meters by June 30, 2005, make any necessary repairs or
adjusiznents, maintain a log of all meters tested, and file quarterly reports

That PAY Order was finalized by Consummating Order, Order No. PSC-05-0087-C0-WS
issued January 24, 2005. Therefore, the appropriate adjustments to all the applicable primary
accounts should have been accomplished by no later than April 24, 2005. Also, pursuant to the
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PAA Order, all the meters were originally to have been tested by June 30, 2005, and progress
reports were to have been tiled on April 15, July 15, and October 15, 2005 .

By letter dated April 22, 2005, counselffor Labrador provided a schedule indicating die
required adjustments to primary accounts had been made. Also, by letter dated July 15, 2005,
counsel for Labrador advised that all meters had been tested except for approximately 150 homes
where the homeowners had timed off isolation valves, and that testing on those meters would
not be completed until the end of October or early November 2005. Finally, by letter dated June
23, 2006, counsel for Labrador submitted an attached final report of meter flow test results
stating that all test results were completed on May 24, 2006.

Although the utility had indicated that all required adjustments to the primary accounts
had been made as of April 22, 2005, in processing the current rate case, our staff determined that
the required adjustments to plant in service and accumulated depreciation were either not made
or not made until December 2005. Therefore, the letter dated April 22, 2005, was incorrect, and
it appears that the appropriate adjustments were not made until almost eight months later, i.e.,
eight months late. Also, it appears that the utility did not complete testing the meters until May
24, 2006, almost eleven months later than required. In reviewing the initial meter report, our
staff noted that the dates of testing reHect test dates Hom September 2000 through April 2002,
some two and one-half years before the PAA Order which required the testing. The utility later
moved to correct that report, but it appears that many meters were not tested until well after the
June 30, 2005 deadline. Moreover, by letter dated November 22, 2006, the utility states that it
tested 799 meters, but did not test the remaining 103 meters. The utility states that these 103
meters were either new meters installed by the utility, which were tested and certified by the
manufacturer prior to installation, or meters that the utility was unable to test because they were
not connected to a water source.

Utilities are charged with the knowledge of the Commission's rules and statutes.
Additionally, "[i]t is a common maxim, familiar to all minds that 'ignorance of the law' will not
excuse any person, either civilly or criminally." Barlow v. United States, 32 U.S. 404, 411
(1833). Section 367.l6l(l), F.S., authorizes this Commission to assess a penalty of not more
than $5,000 for each offense if a utility is found to have knowingly refused to comply with, or to
have willfully violated, any provision of Chapter 367, F.S., or any lawful order of the
Commission. By failing to comply with the above-noted requirements of the PAA Order in a
timely manner, the utility's acts were "willful" in the sense intended by Section 367.161, F.S. In
Order No. 24306, issued April 1, 1991, in Docket No. 890216-TL titledIn Re: Investigation Into
The Proper Application of Rule 25-14.003, F.A.C.. Relating To Tax Savinlzs RefUnd for 1988
and 1989 For GTE Florida. Inc., the Commission, having found that the company had not
intended to violate the rule, nevertheless found it appropriate to order it to show cause why it
should not be fined, stating that '\villfiLtl" implies an intent to do an act, and this is distinct from
an intent to violate a statute or rule. 81_. at 6.

We find that the circumstances in this case are such that show cause proceedings shall be
initiated We are especially concerned wide Labrador's apparent failure to adjust its books to
reflect the adjustments to all the applicable primary accounts as required by the PAA Order. In

r
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the Order Approving Settlement Aszreernent Filed by Utilities, Inc. (Settlement Order),6 issued
December 23, 2004, in Docket No. 040316-WS, the utility specifically agreed that: "Beginning
with the year ended December 31, 2003, and continuing through December 31, 2004, UI shall
review all Commission transfer and rate case~orders to determine if proper adjustments have
been made to correctly state rate base balances." Both the Settlement Order and the PAA Order,
issued just five days apart, should have made the utility acutely aware of the problems that it was
having in maintaining its books and records. This continued pattern of disregard for our rules,
statutes, and orders warrants more than just a warning. Accordingly, Labrador shall be made to
show cause in writing, within 21 days, why it should not be fined $3,000 for its apparent failure
to adjust its books to reflect the adjustments to all the applicable primary accounts required by
the PA.A Order and provide proof of such adjustments within 90 days of the Consurnrnating
Order.

Although the utility has apparently not timely complied with the requirement to test adj its
meters by June 30, 2005, the utility has demonstrated mitigating circumstances. A significant
portion of Forest 'Lake Estates' residents are present only during the winter, and by letter dated
July 15, 2005, the utility advised staff that, because the homeowners had honed off their
isolation valves and were not in Florida for the summer, it had not yet tested approximately 150
meters. The utility indicated it expected all testing to be done by October or November of 2005 .
Subsequently, by letter dated June 23, 2006, the utility advised that the testing had been
completed as of May 24, 2006, and attached a report. However, the report attached to that letter
showed meter test dates Nom September 2000 through April 2002, over 2% years before there
was a requirement for meter tests, and a corrected report was not filed until November 7, 2006.
By letter dated November 22, 2006, the utility claims that it tested 799 meters out of a total of
902. Of the remaining 103 meters, the utility states that 73 were new meters which had been
tested and certified by the manufacturer prior to installation, with 67 meters being replaced
without testing because the owners had shut off the water and the utility was unable to test the
existing meter. Of the remaining 30 meters, the utility states that they were on vacant lots and
had no service lines, and thus the utility was physically unable to test them.

While a six-mondi extension to December 30, 2005, might have been warranted, the
utility did not request such an extension, and then did not complete the testing until May 24,
2006, which was almost eleven rondos past the original due date. Moreover, there is some
question of whether the 73 new meters should have been retested at installation, and whether the
30 meters on vacant lots should have been tested. Based on all the above, we do not believe the
delay in testing the meters was as serious as the utility's failure to adjust its books to reflect the
adjustments reflected in the PAA Order, and Labrador shall be made to show cause in writing,
within 21 days, why it should not be fined $500 for its apparent failure to timely test all its
meters by June 30, 2005. .

Based on the above, Labrador shall be made to show cause in writing, within 21 days,
why it should not be Sued a total of $3,500 for its apparent failure to timely comply with the two

s OrderNo. PSC~04-1275-AS-WS, in Docket No. 040316-WS,In re: Analvsis fUtilities_ Inc.'s plan to bring all of
its Florida subsidiaries into compliance withRule 25-30.115. Florida Administrative Code.

r
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requirements described above in Order No. PSC-04-1281-PAA-WS. The following conditions
shall apply:

1. The utility's response to thrshow cause order shall contain specific
allegations of fact and law,

4.

2. Should Labrador file a timely written response that raises material
questions of fact and makes a request for a hearing pursuant to Sections
120.569 and 120.57(l), F.S., a furt&1er proceeding will be scheduled
before a final determination of Huis matter is made,

A failure to Ble a timely written response to the show cause order shall
constitute an admission of the facts herein alleged and a waiver of the
right to a hearing on this issue;

In the event that Labrador fails to file a timely response to the show
cause order, the fine shall be deemed assessed with no further action
required by the Commission,

5. If  the util ity responds timely but does not request a hearing, a
recommendation shall be presented to the Commission regarding the
disposition of the show cause order, and

6. If the utility responds to the show cause order by reuniting the ire, this
show cause matter shall be considered resolved.

Further, the utility shall be put on notice that failure to comply with Commission orders,
rules, or statutes will again subject the utility to show cause proceedings and lines of up to
$5,000 per day per violation for each day the violation continues as set forth in Section 367.161,
F. s.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the application of Labrador
Utilities, Inc., for increased water and wastewater rates is denied. It is further

ORDERED that the appropriate rates for Labrador Utilities, Inc., are the rates in effect
prior to the approval of interim rates, and the utility shall file revised tariff sheets as shown in the
body of this Order. It is further

ORDERED that pursuant to Rule 25-30.360, F.A.C., Labrador Utilities, kic. shall,
refund, with interest, the interim revenues granted by Order No. PSC-06-0668-POF-WS. It is
further

ORDERED that Labrador Utilities, Inc., shall be made to show cause in writing, within
21 days, why it should not be fined a total of $3,500 for its apparent failure to timely comply

4.

3.

x
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County. The reduction in revenues will result in the rate reduction approve on Schedule Nos. 4-A

Table 30- 1

Rate Case Expense Including Regulatory Assessment Fees

Commission
Approved
Amount

Amount
Including RAF

$0

23 24.892

Marion Water

Marion Wastewater

Orange Water

Pasco Water

Pasco Wastewater

Pinellas Water

Seminole Water
22.351

Seminole Wastewater
Total $69,580

UIF shall file revised tariff sheets for each system to reflect the Commission-approved rates
no later than one month prior to the actual date of the required rate reduction. The utility shall also
tile a proposed customer notice for each system. setting forth the lower rates and the reason for the
reduction with the revised tariffs. The approved rates shall be effective for service rendered on or
after the stamped approval date of the revised tariff sheets pursuant to Rule 25-40.475(l), F.A.C
The rates shall not be implemented until our staff has approved the proposed customer notices, and
the notice has been received by the customers. The utility shall provide proof of the date notices
were given no less than ten days after the date of the notices

If the utility f iles this reduction in conjunction with la price index or pass-through rate
adjustment, separate data should be filed for the price index and/or pass-through increase or
decrease. and for the reduction 'm the rates due to the amortized rate case expense

am. OTHER ISSUES

A. Show Cause Proceeding for Utilitv Apparentlv Serving Outside its Certificated Territory

The water distribution and wastewater collection maps provided by the utility in its MFRs
indicate that the utility is serving outside its certificated territory for two systems 'm Orange County
and Ive systems in Seminole County. The two systems in Orange County are Davis Shores
(approximately one customer) and Crescent Heights (approximately eight customers). The Eve

are Jansen Estates (approximately 58 customers in eight different
areas), Oakland Shores (approximately three customers), Park Ridge (approximately one
systems in Seminole County
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customer), Phillies (approidrnately 13 customers in two different areas), and Ravenna Park
(approximately five customers in two different areas).

Based on these maps provided by the utility, the utility is serving outside its certificated
territory in apparent violation of Section 36v.G2,5(2), F.S. Pursuant to that subsection: "A utility
may not delete or extend its service area outside the area described in its certificate of
authorization until it has obtained an amended certificate of authorization from the commission."

Utilities are charged with the knowledge of the Cornrnission's mies and statutes.
Additionally, "[i]t is a common maxim, familiar to all minds that 'ignorance of the law' will not
excuse any person, either civilly or criminally." Barlow v. United States, 32 U.S. 404, 411 (1833).
Section 367.161(l), F.S., authorizes the Commission to assess a penalty of not more than $5,000
for each offense if a utility is found to have knowingly refused to comply with, or to have willfully
violated, any provision of Chapter 367, F.S., or any lawful order of the Commission. By failing to
comply with the above-noted requirements of Subsection 367.045(2), F.S., the utility's acts were
"willful" in the sense intended by Section 367.161, F.S. In Commission Order No. 24306, issued
April 1, 1991, in Docket No. 890216-TL entitled In Re: Investigation Into The Proper Application
of Rule 25-14.003. F.A.C., Relating To Tax Savings Refund for 1988 and 1989 For GTE Florida.
Inc., the Commission, having found that the company had not intended to violate the rule,
nevertheless found it appropriate to order it to show cause why it should not be fined, stating that
"willful" implies an intent to do an act, and this is distinct from an intent to violate a statute or rule.
Id. at 6.

The circumstances in this case are such that show cause proceedings should be initiated. In
the past, where there have been just isolated instances of a utility serving outside its territory, this
Commission has declined to initiate show cause proceedings." However, in this docket, there is a
continued pattern of disregard for the statutory requirement to amend the utility's certificate prior
to serving customers located outside the utility's certificated territory. When our stay contacted
the utility, the utility indicated that it would probably not be able to file amendments for these
"oversights" until September 30, 2007.

Based on the above-noted pattern of disregard, we find that the situation warrants more
than just a warning. Accordingly, UIF shall be made to show cause in writing, within 21 days,
why it should not be fined $5,250 ($750 for each of the seven systems) for its apparent failure to
amend its certificate of authorization prior to serving customers outside its certificated territory.
Moreover, UIF shall file by September 30, 2007, an amendment application for all its systems in
which it is serving outside its certificated territory to correct its apparent violation of Subsection
367.045(2), F.S. This show cause proceeding shall incorporate die following conditions:

1. The utility's response to the show cause order shall contain specific allegations
of fact and law,

u See Order No. PSC-04-0149-FOF-SU, issued February 11, 2004, in Docket No. 030957-SU, In re: Application for
amendment of Certificate No. 379-S for extension of wastewater service area in Seminole County. by Alafava Utilities. Inc.
(another Utilities, Inc. subsidiary).

1



ORDER no. PSC-07-0505-SC-WS
DOCKET NO. 060253-WS
PAGE 76

Should UIF file a timely written response that raises material questions of fact
and makes a request for a hearing pursuant to Sections 120.569 and l20.57(l),
F.S., a further proceeding will be scheduled before a final determination of this
matter is made, w

3. A failure to tile a timely written response to the show cause order shall constitute
an admission of the facts herein alleged arid a waiver of the right to a hearing on
this issue, .

4. In the event that UIF fails to file a timely response to the show cause order, the
fine shall be deemed assessed with no further action required by the
Commission,

If the utility responds timely but does not request a hearing, a recommendation
should be presented to the Commission regarding the disposition of the show
cause order, and

If the utility responds to the show cause order by remitting the fine, this show
cause matter shall be considered resolved.

Further, the utility is put on notice that failure to comply with Commission orders, rules, or
statutes will again subj act the utility to show cause proceedings and fines of up to $5,000 per day
per violation for each day die violation continues as set forth in Section 367.161, F.S .

B. Show Cause Proceeding for Utilitv's Apparent Failure to Cornplv With Rule 25-30. 1 l5_ F.A.C.,
and Orders Nos. PSC-03-1440-POF-WS and PSC-04-1275-AS-WS.

In Order No, PSC-03-1440-FOF-WS, issued December 22, 2003," this Commission
discussed whether UIF should be made to show cause for its failure to maintain its books in
accordance with the NARUC USOA, as required by RuLle 25-30.115, F.A.C. The Commission
noted that there was testimony that the uti l i ty had v iolated a prior settlement order (First
Settlement Order),20 and that "the utility is in apparent violation of Rule 25-30.115, F.A.C., as
well as of numerous Commission orders." However, this Commission noted that the utility had
stated that it was voluntarily taldng steps to come into compliance. Based on this assurance, we
decided that the interests of the customers would best be served by not initiating another show
Cause proceeding, and by monitoring the utility's future compliance and actions in conjunction
with Docket No. 020407-ws," and in future rate filings for UI systems in Florida.

Also, in Order No. PSC-04-0363-PAA-SU (PAA Order),22 we required Alafaya Utilities,
Inc., a UI subsidiary, to adjust its books to reflect the adjustments to all the applicable primary

19 Order issued in Docket No. 020071-WS, In re: Application for rate increase in Marion, Orange. Pasco. Pinellas. and
Seminole Counties by Utilities, Inc. oflilorida
zo 58 Order No. PSC-00-2388-AS-WU, issued December 13, 2000, in Docket No. 991437-WU, in Re: Application for
increase in water rates in Orange County by Weds-zetield Utilities. Inc.
11In re: Application for rate increase in Polk County by Cvuress Lakes Utilities. Inc.
zz Issued April 5, 2004, in Docket No. 020408-SU, In re: Application for rate increase in Seminole CounW by Alafava
Utilities. Inc.

2.

5.

6.

1 '
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accounts required by that Order, and provide proof of such adjustments within 90 days of the
issuance date of a final order. In that PAA Order, on page 42, this Commission cited at least four
other orders in which UI and its Florida subsidiaries had been cited for improperly maintaining
their books and records in violation of either Rule 25-30.115 or 25-30.450, F.A.C

Now, our staff has again determined that UIF has not kept its books and records in
compliance with Rule 25-30.115, F.A.C., and has not made timely adjustments to its books and
records in accordance wide adjustments made in Order No. PSC-03-1440-FOF-WS, the Order
issued 'm the utility's last rate case. Although Order No. PSC-03-1440-POF-WS was issued on
December 23, 2003, the auditor states in Audit Finding No. 1, in the Audit Report filed in this
docket, dirt the adjustments were not made until March 16 and April 27, 2006. Because these
adjustments were made at such a late date, our stay has had problems reconciling the minimum
fling requirements to the adjustments which should have been made pursuant to Order No. PSC
03-1440-FOF-WS

Utilities are charged with the knowledge of the Commission's rules and statutes
Additionally, "[i]t is a common maxim, familiar to all minds, that 'ignorance of the law' will not
excuse any person, either civilly or criminally. " Barlow v. United States,32 U.S. 404, 411 (l833)
Section 367.161(1), F.S., authorizes die Commission to assess a penalty of not more than $5,000
for each offense if a utility is found to have knowingly refused to comply with, or to have willfully
violated, any provision of Chapter 367, F.S., or any lawful order of the Commission. By failing to
comply with the above-noted requirements of the above-noted Orders in a timely manner and Rule
25-30.115, F.A.C., the utility's acts were "willful" in the sense intended by Section 367.161, F.S
In Commission Order No. 24306, issued April 1, 1991, in Docket No. 890216-TL entitledIn Re
Investigation Into The Proper Application of Rule 25-14.003, F.A.C.. Relating To Tax Savings
Refund for 1988 and 1989 For GTE Florida, Inc., the Commission, having found that the company
had not intended to violate the rule, nevertheless found it appropriate to order it to show cause why
it should not be fined, stating that "willful" implies an intent to do an act, and this is distinct Nom
an intent to violate a statute or rule. l_d_. at 6

We find the circumstances in this case are such that show cause proceedings are warranted
In the Order Approving Settlement Agreement Filed by Utilities, Inc. (Second Settlement Order) -\
issued December 23, 2004, in Docket No. 040316-WS, the utility specifically agreed that
Beginning with the year ended December 31, 2003, and continuing through December 31, 2004

UI shall review all Commission transfer and rate case orders to determine if proper adjustments
have been made to correcdy state rate base balances." Both the Second Settlement Order and
Order PSC-03-1440-FOF-WS, issued just one year apart, and all the other previous orders, should
have made the utility acutely aware of the problems that it was having in maintaining its books and
records. Also, at the January 23, 2007 Agenda Conference, in Dockets Nos. 060262-WS, In re
Application for increase in water and wastewater rates in Pasco Countv by Labrador Utilities, Inc
and 060256-SU, In re: Application for increase in wastewater rates in Seminole Countv by
Alafava Utilities. Inc.,we required two other UI subsidiaries to show cause why they should not be

§q¢8 Order No. PSC-04-1275-AS-WS, in Docket No. 040316-WS, In re: Analvsis of Utilities, Inc.'s plan to brine all of its
Florida subsidiaries into compliance with Rule 25-30.115. Florida Administrative Code
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fined $3,000 for failure to properly adjust their books and records as required by Rule 25-30.115,
F.A.C. The continued pattern of disregard for our rules, statutes, and orders warrants more than
just a warning. Accordingly, UIF shall be made to show cause in writing, within 21 days, why it
should not be fined $3,000 for its apparent failure to adjust its books to reflect the adjustments to
all the applicable primary accounts »-'
cause proceeding shall incorporate the following conditions:

required by Order No. PSC-03-1440-POF-WS. This show

1. The utility's response to the show cause order shall contain specific allegations of
fact and law,

2. Should UIF tile a timely written response that raises material questions of fact and
makes a request for a hearing pursuant to Sections 120.569 and l20.57(l), F.S., a
further proceeding will be scheduled before a final determination of this matter is
made,

3. A failure to file a timely written response to the show cause order shall constitute an
admission of the facts herein alleged and a waiver of the right to a hearing on this
issue,

4. In the event that UIF fails to file a timely response to the show cause order, the flue
shall be deemed assessed with no further action required by the Commission,

5. If the utility responds timely but does not request a hearing, a recommendation
should be presented to the Commission regarding die disposition of the show cause
order, and

6. If the utility responds to the show cause order by remitting the fine, this show cause
matter shall be considered resolved.

Further, the utility is put on notice that failure to comply with Commission orders, rules, or
statutes will again subject the utility to show cause proceedings and fines of up to $5,000 per day
per violation for each day the violation continues as set forth in Section 367.161, F.S.

C. Proof of Adjustments

= To ensure that the utility adjusts its books in accordance with our decisions, UIF shall
provide proof within 90 days of the final order issued in dies docket that the adjustments for all the
applicable NAR.UC USOA primary accounts have been made.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that the application for increased
water and wastewater rates of Utilities, Inc. of Florida is approved as set forth in the body of this
Order. Iris further

r
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basewf acidity/gallonage rate structure was' not appropriate given
the usage characteristics. of that . service. Because miles Grant
Country club only requires this bulk irrigation service when there
is not enough readily available effluent to keep area ponds at DEP-
required levels, we find that a gallonage-only rate is appropriate .

We recognize that the orders cited above approve rates for
raw, untreated water for the purposes of irrigation and that Miles
Grant provides this service utilizing potable water. We believe,
though, that the rate charged by Miles Grant ~is a reasonable
wholesale potable water rate as compared to a bulk raw water rate.
We note that the appropriateness of this ra te  wi l l  be further
evaluated in the utility's next rate proceeding.

In conclusion, we find that the requested bulk irrigation rate
of $0.50 per thousand gallons i s a reasonable charge given the
circumstances, and we grant Miles Grant's request for approval of
its bulk .irrigation class of service. Accordingly, the utlilitynis
hereby permitted to continue col lect ion of the bulk irrigat ion
rates Currently being charged. Further, Tariff Sheet: No; 18.1
shall be approved as filed pursuant to Rule 25-30;475,. Florida
Administrative Code, for service rendered as of the .stamped
approval date on the tariff sheet. .

Timeliness of Miles Grant's Re<Iuest fog: Amnroyal of New Class
of Service .

A s  n o t e d  a b o v e ,  M i l e s  G r a n t  i n i t i a t e d  a  n e w  c l a s s  o f  b u l k
i r r iga t ion  se rv ice  on  o r  abou t  December  1988 ,  p rov id ing  bu lk  wa te r
t o M i l e s Grant coun t ry Club f o r i r r i g a t i o n and pond l e v e l
ma in tenance purposes as requ i red  by the  DEP. In  d o i n g  s o ,  M i l e s
Grant failed to comply with Sections 367.091(4) and 367.091(5),
Florida Statutes. Section 367.091 ('4), Florida Statutes, states:

A utility may only impose and collect those rates and
charges approved by the commission for the particular
class of service involved.

Section 367.091(5), Florida Statutes, states:

If-any request fpr- service .of a. ~ut:ility shall be.§.f0>..a..
Newclass of service not previously approved, the utility

-4.
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may furnish the= newt class»x7f=servi~ce=and -fixvand 8 charge
just; 2 reasonable/ ;.ande wcompensatory. *rates .or. charges
there for# A  schedu le  of  rates ior  chargespso f i xed sha l l
be  f i l ed  w i t h  t h e  commi s s i on  w i t h i n  10  days  a f t e r  t h e
s e r v i c e  i s  f u r n i s h ed . The commission may approve such
rates or charges as f i led or' may approve such other rates
or  charges  f or  t he  new c l ass  o f  se rv i ce  .wh i ch  i t f i nds
are just, reasonable, and Compensatory

section 367.161, Florida Statutes, authorizes. this Commission
to assess a penalty of not more than $5,000 pervday for each
offense, if a utility is found to have knowingly refused to comply
with, or to have willfully violated any Commission rule, order,'or
provision of Chapter 367, Florida Statutes. Utilities'are charged
with . the knowledge of the Commission's rules and statutes
Additionally it is a .common maxim.. familiar to all minds that
ignorance of-the.law will-not excuse any person, »either civilly

or criminally."' Barlowv; United_States,T321U.S .404, 9411 (1833)

'rhus afriy intentiona1.fi'ac't8, such.. vasxthe' utilit37'.s1rfai1ure-to
£ile.for :sineW Class Of serV1ce¢w1th this Commission inf timely
manner. would meet the 'standard 'for a "willfu1"VioIatioN
Re: Investigation Into The Proper Application of Rule'25-144003
Florida Administrative Code, Relating To Tax SavindS Refund for
1988 and 1989 For GTE Florida, Inc., Order No. 24306, issued April
1, 1991, in Docket No. 890216-TL, this Commission found that the
company had not intended to violate the rule, but nevertheless
found it appropriate to order the company . to show cause why it
should not be fined, stating that "'willful' implies an intent to
do an act, and this is distinct from an intent to violate a statute
or rule." Id. at 6

Although Mi les Grant did not comply with. Sect ions 367.091 (4)
and 367.091 (5) , F l o r i d a Statutes we find . that a show cause
proceeding is not necessary or appropriate- for the following
reasons First, because the revenue generated by -providing bulk
irrigation service to only one customer is of an immaterial amount
(averaging less than $250/yr.) , we believe pursuit of a show cause
proceeding or fine wOuld be unNecessarily excessive;l~Second,Miles
Grant has been cooperative in providing the necessary information
to ap'ply"f6i' a-.-NeW Bulk-' irriégatidh E18Ss.8Of service SiNce ..it was
notified ` of -ourWstaff' s "-fiNdings Finally, .T-.Miles =GrMt has

l l II l l l H H I Ill
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provided assurances that while no approved tariff twos fon- file with
this Commission, a l l revenues generated b-y -providing .-:bulk
i r r i ga t i on  se rv i c es  have  been  i n c l uded  i n  i t s  annua l reports for
each o f the past fourteen years, and appropriate Regulatory
Assessment Fees have been remitted.

For  these  reasons ,  we  f i nd  that  i t  i s  not  necessary  t o  order
Miles Grant Water and Sewer Company to show cause why it should not
be f ined by th is  Commiss ion for  fa i lure to apply for  a new c lass of
serv i ce in  compl iance wi th  Sect ion  367.091(4),  F lor ida Statutes.

Based  on  t he  f o rego i ng ,  i t  i s

ORDERED by the Florida Public Service Commission that Miles
Grant Water and Sewer Company's request for approval of a bulk
irrigation class of service (Tariff Sheet No. 18.1) is granted, and
the t a r i f f i s approved as f i l ed , pursuant to Rule 25-30.475,
Florida Administrative Code, for service rendered as of the stamped
approval date on the tariff sheet. I t is further .-

I_
ORDERED that  i f  a protest  i s  f i l ed wi th in  21 days of  i ssuance

o f  t h i s  Orde r ,  t he  t a r i f f  sha l l  r ema in  i n  e f f e c t  w i t h  any  charges
he ld  sub jec t  t o  re fund pend ing  reso l u t i on  o f  t he  protes t . I t  i s
fu r ther

' ORDERED that  i f  no t ime ly  protes t  i s  f i l ed,  th i s  docket  sha l l  .
be closed upon the issuance of a Consununating Order.

r
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AIG taps Arizona for pilot linking teen drivers to GPS - The Business Journal of Phoenix: Page 1 of 1

The Business Journal of Phoenix - April 9, 2007
http://ohoenix.biziournals.com/phoenbdstories/2007/04/09ldaily4.html

Monday, April 9, 2007

AIG taps Arizona for pilot Iinking'teen drivers
to GPS v
The Business Journal of Phoenix

Arizona is among six states where AIG Auto Insurance is launching a pilot program that gives
parents the tools to track their teen drivers via GPS technology.

In malting its announcement Monday, theNewYork-basedAmerican International
§ @cg§QyR}3§ . sEnG) noted National Highway Safety Administration figures

showing auto accidents arethe leading cause of.death for 16 to 20-year-olds, With roughly
6,ooo young lives lost annually. .

Policyholders with teen drivers will be able to install a small GPS unit, Which allows them to
determine the exact location of the teen's car via the Web or any phone, the insurer said.
Additionally, the AIG Teen GPS Program automatically willsend parents an e.-email or text
message if their cars exceed pre-defined speed limits or are driven too far from pre-deined
locations.

MobileTeenGPS is AIG's technology partner for the program. AIG also said it will not track
individual customer's daily driving behaviors and data gathered during this pilot Will not
impact a customer's rate or renewd eligibility.

Other pilot states are Washington,Il1inois, New Jersey, Pennsylvania and South Carolina. For
more: .mgauto.com.

All contents of this site ©American City Business Journals Inc. All rightsreserved.

r

b

I

Wsmess Journal



3»~ 3 _.
'in-~

8
Jury Conducts
Fiveof Fraud
In Gen Re,

TUESDAY, FEBRUARY 26,2008 ,_ YOL. CCLI no. 4-6

AIG Case
By KAREN RICHARDSON
AND LIAM PLEVEN

Continued from Page One
General Re's former chief executive,
Ronald Ferguson, 65 years old, former
Senior Vice PresidentCMstopher Ga-
rand, 60,formerChief Financial Officer
Elizabeth MOnrad, 53, and Robert Gra-
.ham, a General Re assistant general
counsel, 69, along with"ChriStian Mil-
ton, AIG's former vice presidentofrein-
surance. , . .

Messrs. FergUson, Graham, Milton
and Ms. Monrad each face prison terms
along as 230 years and a Fine of as
much as $45 millioN. Mr. Garald faces
as long as 160 years in prison and a fine
of as much as $29.5 million."

Mn Gfwflierx. who has so been ac-
tively pursuing other business ven-
guns since he Len the insurer; followed
up with lnntllerilinginwhichhe slid
he wnuldrve laundi'a nrwrv Fight or.
serve again as an officer or..directer of
AIG. Still, his role cast a spotlight on the
insurer's perfonnaneeumderlltr. Green~
b¢r8's unetlme.deputy and successor;
Mlrtln Sullivan.

.in its iccounting, acid the stotk

Bolstering Case
While prosecutors might have

lacked evidence to secure additional
indictments lastyear, some legal ex=

ncjt concepts that typical jurors

'We're not done. The
investigation con.tin.ues,'
saidPaul Pdlgtier, 011,8

qfthreefederd
prosecutors.

'material Weakness' . .

'This month, Arc disclosed that its
audmr had found l material weak

ness" a ¢=4°wl a .
-fell to a Have-year bin thdligh It has
.since relaounded somewhat:

J¢!'r¥ Bernstein, a Whine-collar crim-
Ind defense lawyer Ar Blank Rome LLP
in Manhattan, said the: 'manipulation
.of Bnanclld reserves and reinsunnce
are t;
know about, so these convictions can

further
pertinent to bring- to twill uses deal-
Ing with complex' Enllndd transac-
tions." Such cases could include the

only. further embolden the Justice De-

Five former insurance execu-
tives were convicted on
charges stemming from a fraud-
ulent transaction between
American International Group
Inc. and General Re Corp., and
prosecutors said they plan to
"work up the ladder" seeldng
more indictments.

Four of the five executives
worked for General Re, a unit of
billionaire Warren Buffett's Berky
shire Hathaway Inc., while the
fifth was formerly with AIG. A
federal jury found them guilty on

1 all 16 counts in their indictment,
inducing conspiracy, securities
fraud, mail fraud and making
false statements, 7

Prosecutors had accused the
.executives of inflating AIG's re-
serves by $500 million in 2000
and 2001 through fraudulent re-
insurance deals to artificially
boost the insurer's stock price.
Reinsurance allows insurance
companies to completely or
partly insure the risk they have
assumed for their customers.

After winning what legal ex-
perts portrayed as a compli-
cated trial involving arcane ac-
coundng rules and tens of thou-
sands of pages of documents,
prosecutors hinted they might
be lookiNg to gather evidence
against others in the fraud.

During the trial, former AIG
Chief Executive Maurice R.
"Hank" Greenberg, who led the
company for nearly four de-
cades, presiding over much of its
growth, and General Re's cur-
rent chief executive, Joseph
Brandon, were identified as unin-
dicted co-conspirators. Neither
Mr. Greenberg nor Mr. Brandon
have been charged with any
wrongdoing.

"We're not done. The investi-
gation continues," said Paul Pel-
letier, one of three federalprose-
cutors who tried the case in U.S.
District Court in Hartford, Conn.
"We've got a lot of work to do to
work up the ladder."

Pnnun »4-AA

perts said yesterday's. convictions
could bolster a possible case.Neither
Mr. Greenberg nor Mr. Brandon ap-
peared on taped phone conversations .
that were among the most compelling
pieces of evidence presented iN the
trial. . .

"When you have a compaction of this
sort, it certainly can shake information
loose from defendants who are con-
victed in pOst-conviction cooperation,"
says Daniel Richman, a law professor at
Columbia University. .

"Hank Greenberg was not a defen-
.dant in this action, and he neither initi-
ated nor participated in an improper
transaction," a lawyer for Mr. Green-
berg said in an email yesterday, adding
that Mr. Greenberg had "acted responsi-
bly, ethically and legally during his ca-
reerat AIG, which he built into the larg-
est and most successful insurance com-
pany in the world." .

For AIG, the verdict comes at a
time when the influence of its 82-year-
Old former leader has loomed large. In
a securities tiling in November, Mr.
Greenberg and a group of affiliated
shareholders expressed "concern over
the direction" of AIG, from which he
resigned in 2005 amid an investiga-
tion into its accounting. Mr. Green-
berg and the other shareholders in the
group together owned almost 12% of
the company's voting shares as o£Oct.
31, according to the New York State In-
Qnvsanrn Tlanarfvnnrd-

current probes into Wall Street firms'
. role in the turmoil in subprime-mort-
gage markets. .

Lawyers for the Eve defendants con-
vlcted yesterday said they intend to ap-
peal. Fred Hafetz, lawyer for.Mrl Mi1~
ton, the only defendant who worked
for AIG, said he believes his client was
denied a fair trial when he was prose-
cuted with the four former General Re
executives. . 4 .

The defendants, who remain free on
$1 million bond, are scheduled to be sen#
fenced May15. They could try to reduce
their sentences by. cooperating with
prosecutors in building cases against
other, more senior conspirators, if any,
legal experts say.

Prosecutors had said they Woiild
call Mr. Buffett to testify should the
defense .produce .evidence ,showing
hisalleged involvement in the reinsur-
ance deals at issue in the trial. Con-

.trary to pretrial indications by de-

. fense attorneys, none of the defen-
dants testified at the trial. During the
trial, defense fattorneys invoked Mr.
Buffet*t's name to support their argu-
ments that their clieNts believed the
widely respected investor was aware
of the deals, and therefore they didn't
have any criminal intent in putting
them together. , ,

Prosecutors, however, said Mr. Buf-
fett, who hasn't been charged with any
wrongdoing, wasn't involved i; the
deals. The Omaha businessman wasn't
called to testify.

v1n.<»L.. J___
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The federal case started coming to
gather in late 2004 and early 2005,
when federal investigators began
probing various financial products

` accounting practices that compo
mes used to improperly burnish their
earnings

The government alleged that the De
pendantS iN the case engaged in a sham
ded, in which General Re, for a $5 mil
lion fee, improperly helped AIG boost
its loss reserves by about $500 million
misleading investors about the amouNt

flosses AIG could absorb and support
in its stock price .

Reid Weirigarteh, a lawyer for Ms
Monrad, previously defended former
WorldCom CEO Bernard Fibbers. Before
and during the insurance trial, he al
legend that Mr..Buffett knew about the
transaction, something Mr. Buffett and
his attorneys have denied

The defense lawyers maintained
that their clients weren't responsible
for the way AIG accounted for the trans
action, nor did they know AIG would
count for it improperly

Restore Integri ty
These convictions continue the

stringofsuccesses in our crackdownon
corporate fraud and our effort to re
store integrity to our. financial mar
kats," said Acting Deputy Attorney Gen
Aral Craig Morford chairman of the
President's
Force

Federal prosecutors inTManhattan
have expressed interest in getting in
formation On a probe by the Securities
and Exchange CommisSion into
whether Merrill Lynch8< Co. booked in
floated prices of mortgage bonds it held
despite knowledge that the valuations
had dropped, according to people fa
miliar with the matter. Prosecutors in
Bro0ldyn N.Y., have launched a prelims
nary cr im inal  invest igat ion into
Whether UBS AG also improperly vol
uetl its mortgage-securitiesholdings
as well as the circumstances. surround
ingtwo fai led hedge funds at Beal
Stearns Cos., which collapsed last sum
mer because of losses tied to mortgage
backed Securities, according tO people
familiar with the matter

Corporate Fraud Task

Amir Efrati contributed to thy
article
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FORMER GEN RE AND AIG EXECUTIVES FOUND G'UILTY
ON ALL COUNTS OF FRAUDULENT MANIPULATION SCHEME

WASHINGTON ._ A federal jury has found four former General Re Corporation (Gen Re)
Executives and one former American International Group Inc. (AIG) executive guilty, following a five-week
long trial, the Justice Department announced today. The Hartford, CT, jury returned a verdict of guilty on
all charges against all defendants contained in a 16-count superseding indictment stemming from a
fraudulent scheme to manipulate AlG's financial statements.

Ronald E. Ferguson, 63, of Fairfield, Conn., Gen Re's chief executive officer from about 1987
through September 2001., was found guilty on charges of conspiracy, securities fraud, false statements to
the SEC, and mail fraud.

Elizabeth Monrad, 51, of New Canaan, Conn., Gen Re's chief financial officer from about June.
2000 through July 2003, was found guilty on charges of conspiracy, securities fraud, false statements to
.the SEC, and mail fraud.

Robert Graham, 58, of Westport, Conn., a Gen Re senior vice president and assistant general
counsel employed by Gen Re from about 1986 through October 2005, was found guilty on charges of
conspiracy, securities fraud, false statements to the SEC, and mail fraud.

Christopher P. Garand, 59, of Upper Saddle River, N.J., a Gen Re senior vice president and the
head and chief underwriter of Gen Re's finite reinsurance operations in the United States from about
1994 until August 2005 and also a member of the Board of Directors of Cologne Re Dublin, a Gen Re
entity, was found guilty on charges of conspiracy, securities fraud, false statements to the SEC, and mail
fraud.

Christian Milton, 58, of Winnewood, Penn., AlG's vice president of reinsurance from about April
1982 until March 2005, was found guilty on charges of conspiracy, securities fraud, false statements to
the SEC, and mail fraud.

At trial, the government presented evidence that the defendants engaged in a scheme to falsely
inflate AIG's reported loss reserves, a key indicator of financial health to insurance industry analysts and
investors. This fraud was effectuated through the use of two sham reinsurance transactions between
subsidiaries of AIG and Gen Re in response to analysts' criticism of a $59 million decrease in AlG's loss
reserves for the third quarter of 2000. The two sham transactions increased AlG's loss reserves by $250
million in the fourth quarter of 2000 and $250 million in the first quarter of 2001, masking a declining trend
in loss reserves in the face of premium growth. AlG restated the transactions at issue in filings with the
Securities and Exchange Commission in May of 2005. Evidence presented at trial established that when
the investigation was disclosed to investors by AIG and through various media outlets between Feb. 14
and March 14, 2005, shares of AlG stock dropped from $73.12 to $61 .92.

"These convictions continue the string of successes in our crackdown on corporate fraud and our
effort to restore integrity to our financial markets," said Acting Deputy Attorney General Craig Morford,
chairman of the President's Corporate Fraud Task Force.
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The investing public must be able to trust and rely upon corporate management to provide
accurate information in their public filings," said Assistant Attorney General Alice S. Fisher of the Criminal
Division. "As these convictions demonstrate, executives who violate the criminal laws by deceiving
investors or aiding in that deception will be held accountable

We're very pleased with the jury's verdict asit sends the appropriate message that those who
engage in corporate wrongdoing will be held accountable," said U.S. Attorney Kevin J. O'Connor of the
District of Connecticut

Take note - this is a resounding verdict and a strong message of deterrence and accountability in
a significant corporate fraud prosecution, said Chuck Rosenberg, U.S. Attorney, Eastern District of
Virginia

Today's verdict proves that the integrity of our nation's postal system cannot be undermined by
unscrupulous business executives," said Alexander Lazaro ff, Chief Postal Inspector, U.S. Postal
Inspection Service. "The federal mail fraud statute enforced by U.S. Postal Inspectors is there to stop

The government presented evidence at trial that showed that each of the defendants knew that
the true purpose of the transactions was to permit AIG to falsely report increasing loss reserves in its
statements to analysts and investors and its filings with the SEC. The defendants structured a sham
reinsurance transaction and created a phony paper trail to make it appear as though Gen Re had solicited
reinsurance from AlG when the evidence demonstrated that the parties knew AIG wanted the transaction
to manipulate its financial statements. Additionally, the defendants entered into a secret side deal
whereby AlG would never have to Pay any losses under the contracts, AIG would return to Gen Re the
$10 million in premiums Gen Re paid to AIG and AlG paid Gen Re a $5 million fee forentering into the
transaction

Ferguson, Monrad, Milton and Graham each face a maximum term of imprisonment of 210 years
in prison based upon their conviction on all counts and a fine of up to $46 million. Garand faces a
maximum term of imprisonment of 150 years and a line of up to $29.5 million

The sentencing date for all defendants has been set for May 15, 2008. All defendants remain
free on bond pending sentencing

This continuing investigation was initiated by the Criminal Division's Fraud Section and the U.S
Postal inspection Service. The case was prosecuted by Fraud Section Principal Deputy Chief Paul E
Pelletier, Trial Attorney Adam Safwat, and Assistant U.S. Attorneys Eric J. Glover of the District of
Connecticut and Ray Patricco of the Eastern District of Virginia. Additional assistance was provided by
Paralegal Specialists Sarah Marberg, Fraud Section and Amy Konarski, District of Connecticut along with
U.S. Postal inspectors James Tendick, Mary Giberson, Paul Boyd and Cathy Cantley and Consumer
Fraud Analysts David Cyr, Charles Willetts, and James Walsh
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Case 3106-cr-00137-CFD Document 987 Filed 02/25/2008 Page 1 of 20

couRl's

UNITED STATES DISTRICT COURT

DISTRICT OF CONNECTICUT lull n \| I| | I lllll llltli

UNITED STATES OF AMERICA DOCKET NO. 3:06CR137(CFD)

RONALD E. FERGUSON

VERDICT FORM FOR DEFENDANT RONALD E. FERGUSON

COUNT ONE: CONSPIRACY

As to Count One charging Ronald E. Ferguson with conspiracy, we find the defendant ( c h e c k

GUILTY NOT GUILTY

If you found RonaldE. Ferguson guilty as to Count One, then answer the following
questions

Do all twelve of you agree that Ronald E. Ferguson conspired to commit securities fraud?

NO

Do all twelve of you agree that Ronald E. Ferguson conspired to make and cause to be
made false and misleading statements in documents and reports required to be filed under
the Securities Exchange Act of l 934?

YES NO

Do all twelve of you agree that Ronald E. Ferguson conspired to falsify and cause to be
falsified the books and records of a public company

NO

Do all twelve of you agree that Ronald E. Ferguson conspired to commit mail fraud?

x

NO
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UNITED STATES DISTRICT COURT

oUR;r's
Exxmarr

DISTRICT OF CONNECTICUT

UNITED STATES OF AMERICA DOCKET NO. 3:06CRI 37(CFD)

*

RONALD E. FERGUSON
4

VERDICT FORM FOR DEFENDANT RONALD E. FERGUSON

COUNT ONE: CONSPIRACY

As to Count One charging Ronald E. Ferguson with conspiracy, we find the defendant (check
one):

GUILTY NOT GUILTY

If you found Ronald E. Ferguson guilty as to Count One, then answer the following
q\_[¢St10n$°_

Do all twelve of you agree .that Ronald E. Ferguson conspired to commit securities fraud?

YES. NO

Do all twelve of you agree that Ronald E. Ferguson conspired to make and cause to be
made false and misleading statements in documents and reports required to be Bled under
the Securities Exchange Act of 1934?

.. 'X YES NO

Do all twelve of you agree that Ronald E. Ferguson conspired to falsify and cause to be
falsified the books and records of a public company?

YES NO

Do all twelve of you agree that Ronald E. Ferguson conspired to commit mail fraud?

YES NO

l

v.
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COUNT SEVEN: FALSE STATEMENTS TO THE SEC

As to Count Seven charging Ronald E. Ferguson with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one

GUILTY NOT GUILTY

COUNT EIGHT: SECURITIES FRAUD

As to Count Eight charging Ronald E. Ferguson with securities fraud, we find the defendant
(check one)

GUILTY NOT GUILTY

COUNT NINE: SECURITIES FRAUD

As to Count Nine charging Ronald E. Ferguson with securities fraud, we find the defendant
(check one)

GUILTY NOT GUILTY

COUNT TEN: SECURITIES FRAUD

As to Count Ten charging Ronald E. Ferguson with securities fraud, we find the defendant (check

GUILTY NOT GUILTY

COUNT ELEVEN: FALSE STATEMENTS TO THE SEC

As to Count Eleven charging Ronald E. Ferguson with making or causing to be made false and
misleading statements in documents and reports required to be tiled under the Securities
Exchange Act of 1934, we find the defendant (check one)

GUILTY NOT GUILTY
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COUNT TWELVE: FALSE STATEMENTS TO THE SEC

As to Count Twelve charging Ronald E. Ferguson with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one) :

GUILTY NOT GUILTY
94

COUNT THIRTEEN: FALSE STATEMENTS TG THE SEC

As to Count Thirteen charging Ronald E. Ferguson with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

>5 GUILTY NOT GUILTY

COUNT FOURTEEN: MAIL FRAUD

As to Count Fourteen charging Ronald E. Ferguson with mail fraud, we find the defendant (check
one) :

s .

.GUILTY NOT GUILTY

COUNT FIFTEENS MAILFRAUD

As to Count Fifteen charging Ronald E. Ferguson with mail fraud, we find the defendant (check
one): .

GUILTY NOT GUILTY

COUNT SIXTEEN: MAIL FRAUD

As'to Count Sixteen charging Ronald E. Ferguson with mail fraud, we find the defendant (check
one) :

GUILTY NOT GUILTY

4
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UNITED STATES DISTRICT COURT

DISTRICT OF CONNECTICUT

UNITED STATES OF AMERICA DOCKET no. 3:06CRl3'7(CFD)

CHRISTOPHER p. GARAND
1

VERDICT FORM FOR DEFENDANT CHRISTOPHER p. GARANI)

COUNT ONE: CONSPIRACY

As to Count One charging Christopher P. Garland with conspiracy, we find the defendant (check
one):

GUILTY NOT GUILTY

If you found Christopher P.,Garand guilty as to Count One, then answer théfollowing
questions:

Do all twelve of you agree that Christopher P. Garald conspired to commit securities
fraud?

YES NO

E
:

Do all twelve of you agree that Christopher P. Garald conspired to make and cause to be
made false and misleading statements in documents and reports required ro be filed under
the Securities Exchange Act of 1934?

x  Y E S NO

Do all twelve of you agree that Christopher P. Garald conspired to falsify and cause to be

falsified the books and records of a public company?

YES N O

Do all twelve of you agree that Christopher P. Garald conspired to commit mail fraud?

YES N O

5

x

x

v.

f
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COUNT EIGHT: SECURITIES FRAUD

As to Count Eight charging Christopher P. Garald with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

ft

COUNT NINE: SECURITIES FRAUD
1

As to Count Nine charging Christopher P. Gerard with securities fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

COUNT TEN: SECURITIES FRAUD

As to Count Ten charging Christopher P. Garand with securities fraud, we find the defendant

(check one) :

GUILTY NOT GUILTY

COUNT ELEVEN: FALSE STATEMENTS TOTHE SEC

As to Court Eleven charging Christopher P. Gerard with making or causing to be made false and
misleading statements in documents and reports required ro be filed under the Securities
Exchange Act of l934, we find the defendant (checkone):

X  GU ILTY NOT GUILTY

COUNT TWELVE: FALSE STATEMENTS TO THE SEC

As to Count Twelve charging Christopher P. Garald with making or causing to be made false
and misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (checkone):

GUILTY NOT GUILTY

6

r
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COUNT THIRTEEN: FALSE STATEMENTS TO THE SEC

As to Count Thirteen charging Christopher P. Garald with making or causing to be made false
and misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (checkone):

GUILTY NOT GUILTY
= ¢

COUNT FOURTEEN: MAIL FRAUD
1

As to Count Fourteen charging Christopher P. Garald with mail fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT FIFTEEN: MAIL FRAUD

As to Count Fifteen charging Christopher P. Garand with mail fraud, we find the defendant
(check one): »

GUILTY NOT GUILTY

COUNT SIXTEEN: MAIL FRAUD

As to Count Sixteen charging Christopher P. Garand with mail fraud, we End the defendant
(check one):

GUILTY NOT GUILTY

7
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UNITED STATES DISTRICT COURT

DISTRICT OF CQNNECTICUT

UNITED STATES OF AMERICA DOCKET no. 3:06CR137(CFD)

ROBERT D. GRAHAM

VERDICT FORM FOR DEFENDANT ROBERT D. GRAHAM

COUNT ONE: CONSPIRACY

As to Count One charging Robert D. Graham with conspiracy, we End the defendant (check one)

GUILTY NOT GULLTY

If you found Robert D. Graham guilty as to Count One, then answer. the following
questions

Do all twelve of you agree that Robert D. Graham conspired to commit securities fraud?

NO

Do all twelveof you agree that Robert D. Graham conspired to make and cause to be
made false and misleading statements in documents and reports required to be filed under
the Securities Exchange Act of 1934?

NO

Do all twelve of you agree that Robert D, Graham conspired ro falsify and cause to be
falsified the books and records of a public company

NO

Do all twelve of you agree that Robert D. Graham conspired to commit mail fraud?

NO
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COUNT TWO: SECURITIES FRAUD

Auto Count Two charging Robert D. Graham with securities fraud, we find the defendant (check
one) :

7 4 GUILTY NOT GUILTY

COUNT THREE: SECURITIES FRAUD
1

As to Count Three charging Robert D. Graham with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT FOUR: SECURITIES FRAUD

As to Count Four charging Robert D. Graham with securities fraud, we find the defendant (check
one):

GUILTY NOT GUILTY

COUNT FIVE' SECURITIES FRAUD

As to Count Five charging Robert D. Graham with securities fraud, we find the defendant (check
one)1

GUILTY NOT GUILTY

COUNT SIX: FALSE STATEMENTS TO THE SEC

As to Count Six charging Robert D. Graham with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of I 934, we find the defendant (check one):

GUILTY NOT GUILTY

9
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COUNT SEVEN: FALSE STATEMENTS TO THE SEC

As to Count Seven charging Robert D. Graham with rnaldng or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY
u

COUNT EIGHT: SECURITIES FRAUD 4

As to Count Eight charging Robert D. Graham with securities fraud, we find the defendant
(check one) ;

GUILTY NOT GUILTY

COUNT NINE: SECURITIES FRAUD

As to Count Nine charging Robert D. Graham with securities fraud, we find the defendant (check
one):

GUILTY NOT GUILTY

COUNT TEN: SECURITIES FRAUD

As to CouNt Ten charging Robert D. Graham with securities fraud, we find the defendant (check
one) :

GUILTY NOT GULLTY

4 COUNT ELEVEN: FALSE STATEMENTS TO THE SEC

As to Count Eleven charging Robert D. Graham with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

24 GUILTY NOT GUILTY

10

r



Case 3:06-cr-00137-CFD Document 987 Filed 02/25/2008 Page 11 of 20

COUNT TWELVE: FALSE STATEMENTS TO THE SEC

As to Count Twelve charging Robert D. Graham with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY
*

COUNT THIRTEEN: FALSE STATEMENTS TO THE SEC

As to CoUnt Thirteen charging Robert D. Graham with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

COUNT FOURTEEN: MAIL FRAUD

As to Count Fourteen charging Robert D. Graham with mail fraud, we End the defendant (check
one) :

GUILTY NOT GUILTY

COUNTFIFTEEN: MAIL FRAUD

As to Count Fifteen charging Robert D. Graham with mail fraud, we find the defendant (check
one) :

74 GUILTY NOT GUILTY

COUNT SIXTEEN: MAIL FRAUD

As to Count Sixteen charging Robert D. Graham with mail fraud, we End the defendant (check
one):

GUILTY NOT GUILTY

11

r
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UNITED STATES DISTRICT COURT

DISTRICTOF CONNECTICUT

UNITED STATES OF AMERICA DOCKET no. 3:06CR137(CFD)

CHRISTIAN M. MILTON

VERDICT FORM FOR DEFENDANT CHRISTIAN M. MILTON

COUNT ONE: CONSPIRACY

As to Count One charging Christian M. Milton with conspiracy, we find the defendant (check

GUILTY NOT GUILTY

If you found Christian M. Milton guilty as to Count One,. then answer the following
question

Do all twelve of you agree that Christian M. Milton conspired to commit securities fraud?

Do all twelve of you agree that Christian M. Milton conspired to make and cause to be
made false and misleading statements in documents and reports required to be tiled under
the Securities Exchange Act of 1934?

Do all twelve of you agree that Christian M. Milton conspired to falsify and cause to be
falsified the books and records of a public company

Do all twelve of you agree that Christian M. Milton conspired to commit mail fraud?
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COUNT TWO: SECURITIES FRAUD

As to Count Two charging Christian M. Milton with securities fraud, we find the defendant
(check one):

GUILTY
, .

NOT GUILTY
q

COUNT THREE: .securi t ies  FRAUD

As to Count Three charging Christian M. Milton with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT FOUR: SECURITIES FRAUD

As to Count Four charging Christian. Milton with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT FIVE: SECURITIES FRAUD

As to Count Five charging Christian M. Milton with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT SIX: FALSE STATEMENTS TO THE SEC

As to Count Six charging Christian M. Milton with making or causing to be made false and
misleading statements in documents and reports required to be tiled under the Securities
Exchange Act of 1934, we find the defendant (check one):

. GUILTY NOT GUILTY

13

44

74

1
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COUNT SEVEN: FALSE STATEMENTS TO THE SEC

As to Count Seven charging Christian M. Milton with making or causing to be made false and
misleading statements in documents and reports required to be tiled under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

COUNT EIGHT: SECURITIES FRAUD 1

As to Count Eight charging Christian M. Milton with securities fraud, we find the defendant
(check one)1

GUILTY NOT GUILTY

COUNT NINE: SECURITIES FRAUD

As to Count Nine charging Christian M. Milton with securities fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

COUNT TEN: SECURITIES FRAUD

As to Count Ten charging Christian M. Milton with securities fraud, we find the defenden
(check one) :

GUILTY NOT GUILTY

COUNT ELEVEN: FALSE STATEMENTS TO THE SEC

As to Count Eleven charging Christian M. Milton with making or causing to be made false and
misleading statements in documents and reports required to be tiled under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

14
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Exchange Act of 1934, we find the defendant (check one):

>4 GU1LTY

As to Count Thirteen charging Christian M. Milton with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities

As to Count Twelve charging Christian M. Milton with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

As to Count Fourteen charging Christian M. Milton .With mail fraud, we find the defendant
(check one):

COUNT THIRTEEN: FALSE STATEMENTS TO THE SEC

COUNT FOURTEEN: MAIL FRAUD

COUNT TWELVE: FALSE STATEMENTS TO THE SEC

As to Count Fifteen charging Christian M. Milton with mail fraud, we find the defendant (check
one) :

As to Count Sixteen charging Christian M. Milton with mail fraud, we find the defendant (check
Oné)1

COUNT FIFTEEN: MAIL FRAUD

COUNT SIXTEEN: MAIL FRAUD

Case 3:06~cr-00137~CFD

X GU1LTY

GUILTY

GUILTY

GUILTY

Document 987 Filed 02/25/2008

,.»»

15

NOT GUILTY

NOT GUILTY

NOT GUILTY

NOT GUILTY

NOT GUILTY
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UNITED STATES DISTRICT COURT

DISTRICT OF CONNECTICUT

UNITED STATES OF AMERICA DOCKET no. 3¢06cR137(cFD)

w e

ELIZABETH A. MONRAD

VERDICT FORM FOR DEFENDANT ELIZABETH A. MONRAD

COUNTONE: CONSPIRACY

As to Count One charging Elizabeth A. Monrad with conspiracy, we ind the defendant (check
one):

GUILTY NOT GUILTY

If you found Elizabeth.A. Monrad guilty as to Count One, then answer the following
questions: .

Do all twelve of you agree that Elizabeth A. Monrad conspired to commit securities
fraud?

YES NO

Do all twelve of you agree that Elizabeth A. Monrad conspired to make and cause to be
made false and misleading statements in documents and reports required to be tiled under
the Securities Exchange Act of 1934? .

YES NO

Do all twelve of you agree that Elizabeth A. Monrad conspired to falsify and cause to be
falsified the books and records of a public company?

X YES NO

Do all twelve of you agree that Elizabeth A. Monrad conspired to commit mail fraud?

` YES NO

16
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COUNT TWO: SECURITIES FR.AUD

As to Count Two charging Elizabeth A. Monrad with securities fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

4

COUNT THREE: SECURITIES FRAUD

As to Count Three charging Elizabeth A. Monrad with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT FOUR: SECURITIES FRAUD

As to Count Four charging Elizabeth A. Monrad with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT FIVE: SECURITIES FRAUD

As to Count Five charging Elizabeth A. MoNrad with securities fraud, we find the defendant
(check one) :

>< GUILTY NOT GUILTY

COUNT SIX: FALSE STATEMENTS TO THE SEC

As to Count Six charging Elizabeth A, MonIad with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
ExChange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

V7
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COUNT SEVEN: FALSE STATEMENTS TO THE SEC

As to Count Seven charging Elizabeth A. Monrad or causing to be made false and misleading
statements in documents and reports required to be tiled under the Securities Exchange Act of
1934, we find the defendant (check one) :

GUILTY NOT GUILTY
*

COUNT EIGHT: SECURITIES FRAUD q

As to Count Eight charging Elizabeth A. Monrad with securities fraud, we find the defendant
(check one) :

GUILTY NOT GUILTY

COUNT NINE: SECURITIES FRAUD

As to Count Nine charging Elizabeth A. Monrad with securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT TEN: SECURITIES FRAUD

As to Count Ten charging Elizabeth A. Monrad with.securities fraud, we find the defendant
(check one):

GUILTY NOT GUILTY

COUNT ELEVEN: FALSE STATEMENTS TO THE SEC

As to Count Eleven charging Elizabeth A. Monrad with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY

18

*r



Case 3:06-cr-00137-CFD Document 987 Filed 02/25/2008 Page 19 of 20

COUNT TWELVE: FALSE STATEMENTS TO THE SEC

As to Count Twelve charging Elizabeth A. Monrad with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 1934, we find the defendant (check one)

GUILTY NOT GUILTY

COUNT THIRTEEN: FALSE STATEMENTS TO THE SEC

As to Count Thirteen charging Elizabeth A. Monad with making or causing to be made false and
misleading statements in documents and reports required to be filed under the Securities
Exchange Act of 193.4, we find the defendant (check one)

GUILTY NOT GUILTY

COUNT FOURTEEN: MAIL FRAUD

As to Count Fourteen charging Elizabeth A. Monrad with mail fraud, we find the defendant
(check one)

GUILTY NOT GUILTY

COUNT FIFTEEN: MAIL FRAUD

As to Count Fifteen charging Elizabeth A. Monrad with mail fraud, we find the defendant (check

GUILTY NOT GUILTY
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COUNT TWELVE: FALSE STATEMENTS TO THE SEC

As to Count Twelve charging Elizabeth A. Monrad with making or causing te be made false and
misleading statements in documents and reports required to be filed under the.Se(:urities
Exchange Act of 1934, we find the defendant (check one):

GUILTY NOT GUILTY
I.

*A

COUNT THIRTEEN: FALSE STATEMENTS TO THE SEC

As to Count Thirteen charging Elizabeth A. Monrad with making or causing to be made false and
misleading statements in documents and reports required to be tiled under the Securities
Exchange Act of 1934, we ind the defendant (checkone):

GUILTY NOT GUILTY

COUNT FOURTEEN: MAIL FRAUD

As to Count Fourteen charging Elizabeth A. Monrad with mail fraud, we End the defendant
(check one) :

GUILTY NOT GUILTY

COUNT FIFTEEN: MAIL FRAUD

As to Count Fifteen charging Elizabeth A. Monrad with mail fraud, we find the defendant (check
one) :

GUILTY NOT GUILTY

19
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Wednesday, January 30, 2008

AIG settles with Attorney General's office
Dallas Business Journal

Insurance carrier American International Group Inc. on Tuesday settled a bid-rigging
investigation with Texas Attorney General Greg Abbott

Under the settlement, the company must end its involvement in a bid-rigging scheme engineered
by broker Marsh McLennan and pay $12.5 million to nine states and the District of Columbia
Texas will receive more than $3.7 million under the settlement. The settlement requires AIG to
reform its business practices, including disclosing to its customers the precise amount of
compensation it pays to insurance brokers

An investigation by the attorney general found that AIG participated in deceptive insurance bid
rigging, price-iildng and other schemes in the commercial insurance market. McLennan devised
the scheme to mislead large and small companies, nonprofit organizations and public entities into
believing they were receiving the most competitive commercial premiums available, according tO

statement by the attorney general's office

Prior to the settlement AIG paid restitution to a nationwide group of policyholdersincluding those
in Texas

The attorney general's investigation focused on AIG's failure to disclose "contingent commissions
it paid to insurance brokers. According to the attorney general, McLennan devised a scheme that
gave commercial policyholders the appearance of a legitimate competitive policy bidding process
when in fact Marsh secretly pre-designated certain insurers to win bids, and the results for
policyholders were actually inflated rates, not competitive bids. The anti-competitive scheme
succeeded because insurers such as AIG earned preferred status with Marsh by paying the
contingent commissions" to insurance brokers, which it failed to disclose to its policyholders

according to the attorney general

The attorney general's enforcement action also alleges that AIG entered into an illegal agreement
not to compete against Allied World Assurance Co., another surplus lines property and casualty
insurer, resulting in an unreasonable restraint of trade. Vvhile the other states did not elect to
bring those charges against AIG, the company paid Texas $5oo,ooo

Other states participating in the settlement against AIG are Florida, Hawaii, Maryland
Massachusetts, Michigan, Oregon, Pennsylvania, West Virginia and Washington D.C

All contents of this site © American City Business Journals Inc. All rights reserved
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Southern District of New York

FOR IMMEDIATE RELEASE
December 18, 2007

CONTACE; U . S . ATTORNEY' S OFFICE
YUSILL SCRIBNER I
RE8EKA1-1 CARMICHAEL
PUBLIC INFORMATION OFFICE
(212) 637-2600

FBI
JIM MARGOLIN, REBECCA CALLAHAN
(212) 384-2720, 2195

U.S. ANNOUNCES ARREST OF AIG OFFICER AND
TWO OTHERS IN MAIL FRAUD SCHFME

MICHAEL J. GARCIA, the.United States Attorney for the
Southern District of New York, and MARK J. MERSHON, the Assistant
.Director-in~charge of the New York Office of the Federal Bureau
of Investigation ("FBI"), announced the arrest today of JOHN J.
FALCETTA, GARY J. SANTONE, andTHOMAS R. POMBONYO, 'in connection
with a scheme to defraud American International Group, Inc.
("AIG") of over one million dollars. A fourth defendant, JUSTIN
BROADBENT, has not yet been apprehended. According to.the
Complaint filed in Manhattan federal court:

FALCETTA worked at AIG in Manhattan as a vice President
of Human Resources within AIG's life insurance division, from
September 2005 to August 2007. As such, FALCETTA was authorized,
on behalf of AIG, to retain outside search agencies, colloquially
known as "headhunters in order to fill certain vacant positions
within AIG. . FALCETTA had authority to add vendors to AIG's
approved list of search agencies FALCETTA also was authorized
to approve for payment invoices submitted to AIG by such search
agencies No other approvals besides FALCETTA ' s were required
for payments of $50,000 or less

FALCETTA added as vendors four companies that purported
to be "search agencies": Broadbent Advisory Group, whose
principal was BROADBENT; G. Santone Associates, whose principal
was SANTONE; and Enterprise Business Group and Global Search
Affiliates, Inc., whose principal was POMBONYO. FALCETTA had
relationships with BROADBENT, SANTONE, and POMBONYO that
pre-existed any purported business relationship any of their
respective companies had withAIG. FALCETTA arranged with



BROADBENT, SANTONE, and POMBONYO for them to submit invoices in
the names of their respective companies, charging AIG for
services purportedly undertaken in connection with search efforts
for employee positions with AIG; however, those services never
.were undertaken. Instead, FALCETTA approved payment for sham

, and then received kickbacks in
return, issued by each of BROADBENT, SANTONE, and POMBONYO, in
the names of their respective companies, to a sale proprietorship
used by FALCETTA, called "Human Capital Management Partners."

services by these sham companies,

BROADBENT submitted invoices to AIG, . requesting
payment of at least approximately~$479,000. FALCETTA approved
for payment four of those invoices, in the total amount of
$l20,000, which payments in fact were mailed by AIG to BROADBENT.
The balance of the invoices were unpaid because AIG received them
via Federal Express immediately following FALCETTA' s termination
on August 20, 2007. In return, BROADBENT issued a check for
$79,200, to "Human Capital Management Partners," which was
apparently endorsed and deposited by FALCETTA.

SANTONE submitted invoices to AIG, requesting payment
of atleast approximately $320,594.60. FALCETTA approved for
payment all of those invoices, which payments infect .were mailed
by AIG to SANTONE. In return, SANTONE issued three checks
totaling $207,276, to "Human Capital Management Partners,"
were apparently endorsed and deposited by FALCETTA.

. POMBONYO submitted invoices to AIG, requesting payment
of at least approximately $674,886. FALCETTA approved for
payment all of those invoices, which payments in f act were mailed
by AIG to POMBONYO. In return, POMBONYO issued at least five
checks totaling $l76,000, to "Human Capital Management Par tiers,"
which were apparently endorsed and deposited by FALCETTA.

which

4

FALCETTA, SANTONE, and POMBONYO were presented earlier
today in federal ~courts in Boston, Philadelphia, and Manhattan,
respectively.

- Mr. GARCIA praised the investigative work of the FBI,
including its Lake vil le, Massachusetts, sate l l i te  of f i ce. Mr.
GARCIA also said that the investigation is continuing.

The charges contained in the Complaint are merely
accusations, and the defendants are
until proven guilty.

presumed innocent unless and

Assistant United States Attorney E. DANYA PERRY is in
charge of the prosecution.

07-;313 ###
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Minnesota workers' insurance group suing AIG - Minneapolis / St. Paul Business Journal:

Minneapolis / St. Paul Business Journal - July 20, 2007
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Minnesota workers' insurance group suing AIG
Minneapolis / St. Paul Business Journal - by Carissa Wyatt Staff Writer

1

The Minnesota Workers' Compensation Reinsurance Association and the Minnesota Workers'
Compensation Insurers Association tiled suit against American International Group Inc. Tuesday.

In a press release, The Minnesota Workers' Compensation Reinsurance Association says it is
seeldng to recover more than $100 million in damages for fraudulent actions and violations of the
Federal Racketeer Influenced and Corrupt Organizations Act.

A suit filed in United States District Court for the District of Minnesota alleges that New York-
based American Insurance Group understated its workers' compensation business in Minnesota
for the past 22 years, in order to avoid paying part of a collective statewide fund covering large
workplace injury claims.

AIG representatives said the company does not comment on ongoing litigation.

WCRA President and CEO Carl CumminsIII said in a statement, "We first became aware of AIG's
fraudulent reporting of workers' compensation premium data to the WCRA and MWCIA in the
spring of 2oo5."

Cummins said the group obtained a copy of a memorandum written in 1992 by AIG's former
general counsel, as a result of the New York Attorney General's investigation of AIG. The
memorandum acknowledged that AIG's workers' compensation business was "permeated with
illegality" and revealed that as a part of this illegal conduct, AIG was lowering reinsurance
premiums due WCRA. AIG paid $1.64 billion to settle a suit in New York last year - for fraudulent
business practices including underpaying workers' compensation premiums, and is currently
facing similar investigations across the country.

The WCRA is a nonprofit association of about 600 members, which was created by the Minnesota
Legislature in 1979 to supply reinsurance to all insurers and self-insurers in Minnesota. This
reinsurance is used to pay catastrophic workers' compensation claims to injured Minnesota
workers.

cwyant@bizjournals.com | (612) 288-2108

All contents of this site©American City Business Journals Inc. All rights reserved.
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u.s. SECURITIES AND EXCHANGE COMMISSION

LITIGATION RELEASE NO. 19560 / February 9, 2006
k

ACCOUNTING AND AUDITING ENFORCEMENT RELEASE no. 2371 /
February 9, 2006

SECURITIES AND EXCHANGE CUMMISSION v. AMERICAN
INTERNATIONAL GROUP, INC., Case No. OF CV 1000 (s.D.n.y.)

SEC CHARGES AIG WITH SECURITIES FRAUD

The Securities and Exchange Commission announced today the filing and
settlement of charges that American International Group, Inc. (AIG)
committed securities fraud. The settlement is part of a global resolution of
federal and state actions under which AIG will pay in excess of $1.6 billion
to resolve claims related to improper accounting, bid rigging and practices
involving workers' compensation funds.

The Commission announced the settlement in coordination with the Office
of the New York State Attorney General, the Superintendent of Insurance of
the State of New York and the United States Department of Justice, which
have also reached settlements with AIG.

The settlement with the Commission provides that AIG will pay $800
million, consisting of disgorgement of $700 million and a penalty of $100
million, and undertake corporate reforms designed to prevent similar
misconduct from occurring. The penalty amount takes into account AIG's
substantial cooperation during the Commission's investigation.

The Commission's complaint, filed today in federal court in Manhattan,
alleges that AIG's reinsurance transactions with General Re Corporation
(Gen Re) were designed to inflate falsely AIG's loss reserves by $500
million in order to quell analyst criticism that AIG's reserves had been
declining. The complaint also identifies a number of other transactions in
which AIG materially misstated its financial results through sham
transactions and entities created for the purpose of misleading the
investing public

Specifically, the Commission's complaint alleges that in December 2000 and
March 2001, AIG entered into two sham reinsurance transactions with Gen
Re that had no economic substance but were designed to allow AIG to
improperly add a total of $500 million in phony loss reserves to its balance
sheet in the fourth quarter of 2000 and the first quarter of 2001. The
transactions were initiated by AIG to quell analysts' criticism of AIG for a
prior reduction of the reserves. In addition, the complaint alleges that in
2000, AIG engaged in a transaction with Capco Reinsurance Company, Ltd
(Capco) to conceal approximately $200 million in underwriting losses in its
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genera! insurance business by improperly converting them to capital (or
investment) losses to make those losses less embarrassing to AIG. The
complaint further alleges that in 1991, AIG established Union Excess
Reinsurance Company Ltd. (Union Excess), an offshore reinsurer, to which
it ultimately ceded approximately 50 reinsurance contracts for its own
benefit. Although AIG controlled Union Excess, it improperly failed to
consolidate Union Excess's financial results with its own, and in fact took
steps to conceal its control over Union Excess from its auditors and
regulators. As a result of these actions and other accounting improprieties
AIG fraudulently improved its financial results

Shortly after federal and state regulators contacted AIG about the Gen Re
transaction, AIG commenced an internal investigation that eventually led to
a restatement of its prior accounting for approximately 66 transactions or
items. In its restatement, AIG admitted not only that its accounting for
certain transactions had been improper, but also that the purpose behind
some of those transactions was to improve financial results that AIG
believed to be important to the market. AIG also conceded in its
restatement that certain transactions may have "involved documentation
that did not accurately reflect the true nature of the arrangements [and]
misrepresentations to members of management, regulators and AIG's
independent auditors." Furthermore, the restatement summarized several
transactions that AIG accounted for improperly, including, among others
two sham reinsurance transactions with Gen Re and certain transactions
involving Capco and Union Excess. As a result of the restatement, AIG
reduced its shareholders' equity at December 31, 2004 by approximately
$2.26 billion (or 2.7%)

In the Commission's settlement, AIG has agreed, without admitting or
denying the allegations of the complaint, to the entry of a Court order
enjoining it from violating the anti fraud, books and records, internal
controls, and periodic reporting provisions of the federal securities laws
The order also requires that AIG pay a civil penalty of $100 million and
disgorge ill-gotten gains of $700 million, all of which the Commission will
seek to distribute to injured investors. AIG has also agreed to certain
undertakings designed to assure the Commission that future transactions
will be properly accounted for and that senior AIG officers and executives
receive adequate training concerning their obligations under the federal
securities laws. AIG's remedial measures include, among other things, (i)
appointing a new Chief Executive Officer and Chief Financial Officer; (ii)
putting forth a statement of tone and philosophy committed to achieving
transparency and clear communication with all stakeholders through
effective corporate governance, a strong control environment, high ethical
standards and financial reporting integrity, (iii) establishing a Regulatory
Compliance and Legal Committee to provide oversight of AIG's compliance
with applicable laws and regulations, and (iv) enhancing its "Code of
Conduct" for employees and mandating that all employees complete special
formal ethics training. This proposed settlement is subject to court
approval

The settlement takes into consideration AIG's cooperation during the
investigation and its remediation efforts in response to material weaknesses
identified by its internal review. From the outset of the investigation, AIG
gave complete cooperation to the investigation by the Commission's staff
Among other things, AIG (i) promptly provided information regarding any
relevant facts and documents uncovered in its internal review, (ii) provided
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the staff with regular updates on the status of the internal review, and (iii)
sent a clear message to its employees that they should cooperate in the
staff's investigation by terminating those employees, including members of
AIG's former senior management, who chose not to cooperate in the staff's
investigation.

The Commission acknowledges the assistance and cooperation of the Office
of the New York State Attorney General, the Superintendent of Insurance of
the State of New York, the U.S. Department of lustice, Fraud Section,
Criminal Division, and theUS. Postal Inspection Service.
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FOR IMMEDIATE RELEASE
THURSDAY. FEBRUARY 9, 2006
WWW.USDOJ.GOV

(202) 514-2007
TDD (202) 514-1888

American International Group, Inc. Enters into Agreement with the
U n i t e d  S t a t e s

WASHINGTON, D.C. - American International Group, Inc. (AIG) has agreed to resolve criminal liability
arising from misstatements in its periodic financial reports filed with the U.S. Securities and Exchange
Commission (SEC) between 2000 and 2004 by paying $25 million in penalties to the United States and
cooperating fully in the government's continuing criminal investigation, Acting Deputy Attorney General Paul
J. McNulty and Assistant Attorney General Alice S. Fisher of the Criminal Division announced today

The resolution, which was set forth in a letter agreement between the Fraud Section of the Department
of Justice and AIG, addresses AIG's liability for two transactions. The first transaction involved a fraudulent
scheme between AlG and General Re Corporation (Gen Re) that was designed to create the appearance
that AIG had increased its loss reserves, a key financial indicator for insurance companies. During the fourth
quarter of 2000, high-level executives at AIG solicited high-level executives at Gen Re to execute a series of
transactions which were designed to enable AIG to improperly report an increase in loss reserves totaling
$500 million. As a result of these fraudulent transactions with Gen Re, AIG improperly booked approximately
$250 million in loss reserves in the fourth quarter of 2000 and an additional $250 million in loss reserves in
the first quarter of 2001. It reported those additional loss reserves to the public in its earnings releases and
in financial reports it tiled with the SEC. AIG entered into these transactions following investment analysts
criticism of AlG's reported loss reserve reductions in the third quarter of 2000

The transaction documentation included: a false "paper trail" offer letter which made it appear that AIG
had been requested by Gen Re to assume certain reinsurance risk from Gen Re, and contracts which made
it appear that AIG was assuming reinsurance risk and was being paid an up-front fee of $10 million for doing
so, when, in fact, AIG was not assuming any real risk and was paying Gen Re an undisclosed $5 million plus
interest for participating in the transactions. As a result of these sham transactions, AIG improperly reported
positive loss reserve growth for each of those periods when, in fact, AIG would have reported further
decreases in loss reserves for those quarters

This transaction also was the subject of an indictment returned last week in the Eastern District of
Virginia which charged three former Gen Re executives and one former AIG executive with conspiracy
securities fraud, mail and wire fraud and making false statements to the SEC. That indictment is not affected
by today's agreement with AIG

In the second transaction covered by the agreement, AIG hid approximately $200 million in underwriting
losses in 2000 in its general insurance business by improperly converting them into capital losses (i.e
investment losses) that were less important to the investment community and thus would blunt the attention
of investors and analysts. As a result of transactions with Capco Reinsurance Company, Ltd. (Casco), an
offshore entity, AlG improperly failed to report in its SEC filings and earnings releases approximately $200
million in underwriting losses for the years 2000, 2001 and 2002. AIG structured a series of bogus
transactions to convert underwriting losses to investment losses by transferring them to Capco. AIG
effectively capitalized Casco through an AIG subsidiary and through loans to individuals who supposedly

Np Admant uztiuz
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Amer ican  Internat iona l  Group,  Inc .  Enters  in to  Agreement  with  the

U n i ted  S ta tes

WASHINGTON, D.C. - American International Group, Inc. (AIG) has agreed to resolve criminal liability
arising from misstatements in its periodic financial reports filed with the U.S. Securities and Exchange
Commission (SEC) between 2000 and 2004 by paying $25 million in penalties to the United States and
cooperating fully in the government's continuing criminal investigation, Acting Deputy Attorney General Paul
J. Mcnulty and Assistant Attorney General Alice S. Fisher of the Criminal Division announced today.

The resolution, which was set forth in a letter agreement between the Fraud Section of the Department
of Justice and AIG, addresses AIG's liability for two transactions. The first transaction involved a fraudulent
scheme between AIG and General Re Corporation (Gen Re) that was designed to create the appearance
that AIG had increased its loss reserves, a key financial indicator for insurance companies, During the fourth
quarter of 2000, high-level executives at AIG solicited high-leVel executives at Gen Re to execute a series of
transactions which were designed to enable AIG to improperly report an increase in loss reserves totaling
$500 million, As a result of these fraudulent transactions with Gen Re, AIG improperly booked approximately
$250 million in loss reserves in the fourth quarter of 2000 and an additional $250 million in loss reserves in
the first quarter of 2001. It reported those additional loss reserves to the public in its earnings releases and
in financial reports it filed with the SEC. AIG entered into these transactions following investment analysts'
criticism of AlG's reported loss reserve reductions in the third quarter of 2000.

The transaction documentation included: a false "paper trail" offer letter which made it appear that AIG
had been requested by Gen Re to assume certain reinsurance risk from Gen Re, and contracts which made
it appear that AIG was assuming reinsurance risk and was being paid an up-front fee of $10 million for doing
so, when, in fact, AIG was not assuming any real risk and was paying Gen Re an undisclosed $5 million plus
interest for participating in the transactions. As a result of these sham transactions, AIG improperly reported
positive loss reserve growth for each of those periods when, infect, AIG would have reported further
decreases in loss reserves for those quarters

This transaction also was the subject of an indictment returned last week in the Eastern District of
Virginia which charged three former Gen Re executives and one former AIG executive with conspiracy
securities fraud, mail and wire fraud and making false statements to the SEC. That indictment is not affected
by today's agreement with AlG

In the second transaction covered by the agreement, AIG hid approximately $200 million 'm underwriting
losses in 2000 in its general insurance business by improperly converting them into capital losses (i.e
investment losses) that were less important to the investment community and thus would blunt the attention
of investors and analysts. As a result of transactions with Capco Reinsurance Company, Ltd. (Capco), an
offshore entity, AIG improperly failed to report in its SEC filings and earnings releases approximately $200
million in underwriting losses for the years 2000, 2001 and 2002. AIG structured a series of bogus
transactions to convert underwriting losses to investment losses by transferring them to Capco. AIG
effectively capitalized Capco through an AIG subsidiary and through loans to individuals who supposedly
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acted as independent shareholders of Casco.

AIG has agreed to accept responsibility for its actions and the actions of.its employees. Subject to the
terms of the agreement, the Department of Justice has agreed not to prosecute AIG for any crimes
committed by the corporation relating to these two transactions.

"Corporations have a responsibility for honest reporting of their financial condition to the SEC and the
investing public," said Acting Deputy Attorney General McNulty, "Today's settlement sends a clear message
to every publicly traded corporation that 'hitting the numbers' must take a back seat to accurate financial
reporting. This settlement is a major step forwardirl our efforts to strengthen the integrity of the investment
marketplace and our system of accountability

The integrity of the nation's markets is built on a foundation of responsible corporate citizenship," said
Assistant Attorney General Fisher. "Companies must ensure that business is conducted in a legal manner
and they should also be prepared to accept responsibility and reform their practices when their actions or
the actions of their employees run afoul of the law

It is befitting that during National Consumer Protection Week the penalties paid will be deposited into
the Consumer Fraud Fund. These funds will enhance our efforts in protecting the American consumer and
the integrity of our nation's mail system through consumer education and prevention programs," said Lee R
Heath, Chief Postal Inspector, U.S. Postal inspection Service

In a related enforcement proceeding ElWearlier today by the U.S. Securities and Exchange
Commission, AIG consented to the entry of a judgment requiring AIG, among other things, to pay $800
million in penalties

The case was prosecuted by Trial Attorneys Colleen Conry, Eva Saketkoo and Michael K. AtkiNson of
the Fraud Section, which is headed by Acting Chief Paul E. Pelletier. The case was investigated by the U.S
Postal Inspection Service. The indictment of the former AlG and Gen Re executives was also prosecuted by
Raymond Patricio and Michael Do,Assistant U.S. Attorneys in the Eastern District of Virginia
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Plaintiff,
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ECF CASE
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-agail1st-

iA1V1ERICAN INTERNATIONAL GROUP; INC.,
.COMPLAINT

Defendant.

Plaintiff Securities and Exchange CommisSion (the"Commission"), for its Complaint

against Defendant American International Group, Inc. ("AIG"), alleges as follows:

SUMMARY OF ALLEGATIONS

In dis case, the Commission alleges thatfrom at least 2000 until 2005, AIG
hi

whose purpose was to paint a falsely rosy picture Of AIG's financial results to analysts and

materially falsified its financial statements through a variety of sham transactions and entities

investors.

2. Among other things, A1G structured two sham reinsurance transactions with

General Re Cc>rporation ("Gen Re"). The purpose of the transactions was to add a total of $500

million in phonyloss reserves to AIG's balance sheet in the fourth quarter of`2000 and the first

1.

1

4



quarter of 2001; The transactions were initiated by AIG to quell criticism by analysts concerning

a reduction in AIG's loss reserves in the third quarter of 2000; The transactions had no

economic substance, amounting to a round trip of cash, but they were designed to, and did, have

a specific and false accounting effect

Shortly aRea receiving the Commission's subpoena in February 2005 speciicélly

directed to the Re transaction, AIG commenced an internal investigation that ultimately led

to a restatement of its prior accounting for approximately 66 transactions or-items

In its restatement, AIG admitted not only that its accounting for certain

transactions had been improper, but also that the purpose behind those transactions had been to

improve financial results that AIG had believed tn be important to the market

AIG also conceded in its restatement that certain transactions may have "involved

documentation that did not accurately reflect the true nature of the arrangements ... [and]

misrepresentations to members of management, regulators and AIG's independent auditors

AIG further admitted that "there was insufficient risk ixansfer to qualify for

insurance accounting for certain tranSactions where AIG subsidiaries either wrote direct

insurance or assumed or ceded reinsurance

In a May 31, 2005 press release announcing the restatement, AIG said that the

restatement would reduce AIG's consolidated shareholders' equity at DeceMber 31, 2004 by

approximately $2.26 billion (or 2.7%)

8 During the period of the Hand AIG distributed its stock in a stock~for-stock

corporate acquisition

9 AIG"s admission of these extensive accounting irregularities came on the heels of

two prior Commission actions against AIG alleging violations .of the federal securities laws



10. In the first case, 'm September 2003, the Commission charged AIG with securities

baud for fashioning and selling a sham "insulance" product to Brightpoint, Inc; for the soil

purpose of enabling Brightpoint to report false and misleading Financial information to the

public. AIG settled that action with thepayment of a $10 million civil penalty. See SEC v.

Brightpoint, Inc., et al., Litig. Rel. No. 18340 (Sept. 11, 2003).
4

11. In the second case, in November 2004, the Commission again charged AIG with

securities Eaud for developing, marketing, and entering into transactions that enabled another

public company, PNC Financial Services Group, Inc., to remove tiaudulently certain volatile,

troubled, or underpezfonning loans and other assets from its balance ShBct. AIG settled that

action and related criminal charges by paying $l26 mi11ion in disgorgement and penalties and

retaining an independent consultant to, arnong other things, review certain other transactions to

which AIG had been a party. See SEC v. American Int'l Group,Inc., Litig. Rel. No. 18985

(Nov. 30, zo04)

12. In connection with the conduct alleged in this Complaint, AIG employed devices

schemes, and artifices to defraud that AIG deliberately designed to have a materially false and

misleading impact on AIG's iinanciad statements, that did have such an impact, and that operated

as a Hand.

13. In the offer and sale and in connection with the purchase and Sale of its securities

AIG made material misrepresentations and omissions of materiad fact 'm annual and other

periodic reports filed with the Commission, other Commission filings, and press releases

VIOLATIONS

14. By virtue of the foregoing conduct, AIG, directly or indirectly, singly or 'm

concexi, has engaged in acts, practices and courses o f business that constitute violations of



Sections 17(a)(1), 17<a)<2>, and,17(a)(3) of the Securities Actor 1933 ("Securities Act") [15

U.s.c. §§ 77q<a><1), 779(3)(2)> 77qca>(3>], Sections 10(b), 13(3), 13(ID)(2)(A), 13c»>(2)(B>, and

l3(b)(5) of the Exchange Act of 1934 ("Excha.nge Act") [15 U.S.C. §§ 78j(b), .78m(a),
4

78(m)(b)<2)(A), 78(tn)c»)(2)<B), and 78(111)(ID)(5)] and Rules 10b-s(a), l0b-5(lb), 10b_5(¢), 12b_

20, 13a-1, 13a-13, and 13b2_1 [17 c.1=. §§240.lOb-5(a), 240.10b_5(b), 240.10b_5(¢), 240.12b-

20, 13a-1, 13a-13, and 13b2-1].

JURISDICTION AND VENUE

15. The Commission brings this action pursuant to. the authority conferred upon it by

Section 20(b) of the Securities Act [15 U.S.C. § 77t(lb)] and Section 21(d><1) of the Exchange

Act [15 U.s.c. §78u(d)(1)] seeking a fad judgment: (i) restraining and permanently enjoining

MG :firm violating certain speéiiied provisions oftlie federal securities laws; (ii) requiring AIG

to disgorge any ill-gotten gains, and (iii) imposing civil money penalties against. AIG pmsumt to

Section 20(d) of the Securities Act [15 U.SQC. §77t(d)] and Section 21(d)(3) of the Exchange

Act [15 U.s.c. § 78u(d)(3)]

16. This Court has jurisdiction over this action pursuant to Section 22(a) of the

Securities Act [15 U.S.C. § 77v(a)] and Sections 21(C) and 27 of the Exchange Act [15 U.S.C

§§ 78u(e) and 78aa]

17. AIG, directly or indirectly, singly or in concert, has made use of the means and

'instrumentalities of interstate commerce, or of the mails, in connection with due transactions

acts, practices and copses of business alleged herein

18. Venue lies 'm the Soudaem District of New York, pursuant to Section 22(a) of the

Securities Act [15 U.S.C. §77v(a)] and Section 27 of the Exchange Act [15 U.S.C. §§78u(e)

and 78aa]. AIG's principal corporate offices are located in New York, New York
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THE DEFENDANT

19. AIG, a Delawarqcorporation, is a holding company that, through its subsidiaries,

is engaged in a broad range of insurance and insurance-related acfivitiasin the United States and
1.

abroad. AIG's common stock is registered with the Commission pursuant to Section 12(b) of the
1

Exchange Act Md is listed on the New York Stock Exchange.

20. During the peritrd of the Brand, AIG disl'nlbuted its stock in connection with its

August 29, 2001 acquisiiiqn of Américan Ger enl Coxporadon ("Am.e1i¢2n Glemer21") to

American Genecral stockholders.

OTHERRELEVANT ENTITIES

21. Gen Re is a Connecticut corporation with itsprincipal corporate offices located in

Stamford, Connecijcut. Gen Re is a holding company for global reinsurance and related ask

assessment, risk transfer, and risk managemeNt operations. Gen Re became a wholly owned

. subsidiary of Berkshire Hathaway Inc. on December 21 , 1998. BerkshireI-IathaWay'sClass -A

and Class B common stock isregistered with the Commission pursuant to Section 12(b) of the

Exchange Act and is traded on the New York Stock Exchange

22. Casco Reinsurance Company Ltd. ("Casco") was a Barbados company that was a

subsidiary of Western General Insurance Ltd. until 2000. Capco was liquidated in 2002

23. Union Excess Reinsurance Company Ltd. ("Union Excess") is a Barbados

reinsurer used by AIG for the purpose of reinsuring certain insurance contracts entered into by

AIG

FACTS

24. In 2000 and2001, AIG falsely increased its loss reserves, and falsely reported

these increases in its financial statements, through two sham transactions whose purpose was to



quell analyst criticiSm about AIG's declining loss reserves. In addition, AIG entered into at least

two other transactions that resulted in misrepresentations in AIG's financial statements

AIG's Internal Review and RestateMent

25. OnFebruary 10, 2005, Lhe Commission issued a subpoena to AIG in connection

with an investigation. The subpoena prompted AIG to commence its own internal investigation

26.. From approximately March through May 2005, AIG conducted an internal review

under the direction of its current senior management and with the oversight of AIG's audit

committee

27. On March 14, 2005, AIG announced that its Board of Directors had implemented

a management succession plan with the selection of a'new president and CEO, who would

succeed AIG's then4chainnan and CEO. AIG also announced that a new CFO had been selected

and would succeed its then-CFO, who had taken.a leave et absence. On approximately March

28_ 2005. AIG's CEO retired

28. On March 30, 2005,` AIG announced that the filing. of its 2004 Form 10-K would

be delayed in order to complete an internal review of AIG's booksimd records thatjncluded

issues arising from pending regulatory investigations

29. On May31, 2005, AIG announced that it had completed its internal review and

filed its 2004 Form 10-K. The Finn 10-K included a restatement of its financial statements for

the years ended December 31, 2000, 2001, 2002 and 2003, and selected quarterly information for

the quarters ended March 31, June 30 and September 30, 2003 and 2004, and the quarter ended

December 31, 2003. he connection with the restatement, AIG amended its periodic quarterly

filings on Form 10-Q for the periods ended March 31 , 2003 and 2004 in a 10-Q/A filed on lune

28, 2005, for the periods ended June 30, 2003 and 2004 .on a 10-Q/A filed on August 9, 2005

and for'the period ended September 30, 2004 in a l0~Q filed on November 14, 2005



30. The restatement resulted in a reduction of consolidated shareholders' equity of

$2.26 billion at Dmzember 31, 2004

31. . AIG's restatement disclosed the following with respect to certain transactions

In many cases these transactions or entries appear to have
had the purpose of achieving an accounting result that
would enhance measuresbelieved to be important to the
financial community and may have involved
documentation that did not accurately reflect the true nature
of the arrangements. In certain instances, these transactions
or entries may also have involved misrepresentations to
members ofrnanagement, regulators and AIG's
independent auditors

32. The restatement summarized several transactions that were acc outed for

improperly. Among these were two sham reinsurance transactions with Gen Re designed to

improperly increase loss reserves

33. The restatement also briefly addressed several other traNsactions that resulted in

Ihisstatements in AIG's financial statexnéntS,"mc1uding transactions involving Casco and Union

Excess

The Sham Gen Re Transactions

34. As a result of analysts' concerns regarding a reduction in AVG's loss reserves in

the third quarter of2000, AIG and Gen Re structured two sham reinsurance transactions. The

transactions had as their purpose to provide apparent support for AIG to add a total of $500

rhillion in phony loss reserves to its balance sheet 'in the fourth quarter of2000 and the first

quarter of 2001

35. In actuality, the two transactions entailed Gen~Re paying $500 million in

reinsurance "premiums" in return for AIG's reinsuring a $500 million risk. In other words, the

Uansactions had no economic substance, amounting to a roundtrip of cash, but were designed to



look like genuine reinsurance with the required element of risk transfer, in order to achieve a

so. ecific, and false, accounting effect.

36. The only economic benefit to either party was a.$5 million fee Paid by AIG to

Gen'Re for putting the deal together - a side deal not reflected in the contracts. The "premiums"
1

due AIG under the terms of the contracts Were merely window dressing a.nd.Were in fact

prefimded by AIG to Gem Re in an undisclosed side agreement.

37. Although AIG initiated the transactions, AIG, with Gen Re's assistance, created a

phony pap Er trail to make it appear as though Gen Re had solicited the reinsurance when the

parties lamed that AIG sought the deal to manipulate its financial statements .

38. As AIG conceded in its restatement, the Gen Re transactions were "done to

accomplish a desired accounting result arid did not entail sufficient qualifying risk transfer. As a

result, AIG has detennined that the t1ansaction[s] should not havebeen recorded as insuraNce.71

39. In its restatement, AIG r characterized the Gen Re transactions as a deposit

instead of as insurance.

1. The Purpose: The False Appearance of Increased Loss Reserves

40. Prior to the Gen Re transactions, on October 26, 2000, AIG issued its third quarter

earnings release showing an approximate $59 million decline in general insurance reserves

41. This reduction in general insurance reserves drew criticism from cenajn analysts

One analyst wrote: "One concern over the past several quarters has been reserve growth, which

has been minimal or even has declinedin certain quarters. There has been concern that AIG is

releasing reserves to make its numbers." Other analysts voiced similarconcerns

42. At least two analysts downgraded AIG after the earnings release



43. Following AIG's third qua1ter2000 earnings release, issued on October 26, 2000,

A.IG"s stock price dropped 6%.

Just a few days later, on approximately October 3 I, 2000, AIG's then-CEO called

Gen Re's then-CEO to propose a transaction whereby Gen Re would transfer $200 million to
1

$500 million of loss reserves to AIG by year-end.

45. In conversations .regarding this proposed transaction, AIG's CEO.made it clear to

Gen Re's CEO that he wanted a transaction involving no risk to AIG. A real Utansfer of loss

reserves to AIG would necessarily have involved AIG's assumption of some risk. However,

AIG was one of Gen Re's largest clients and Gen Re wanted to accommodate AIG.

46. Gen Re's CEO Mined to several Gen Re senior executives, including Gen Re's

then-CFO, to work out the details of the transaction_

.47. AlG'.s CEO turned to an AIG senior executive to act as the AIG point person iN

structuring the deal.

On November 1, 2000,a Geri Re executive sent an email to Gen Re officials

confirming that he spoke with the AIG senior executive assigned to the deal and that AIG "only

want[s] reserve impact" from the deal "to address the criticism[AIG] received &om the analysts"

in the third quarter of 2000. In subsequent communications, AIG and Gen Re executives further

discussed the Hlndamental elements of the deal.

49. AIG and Gen Re then fashioned two contracts between National Union Fire

Insurance Company of Pittsburgh, PA (National Union"),- an AIGsubsidiary, and Cologne Re

Dublin ("CRD"), a Dublin, Ireland-based subsidiary of a Gen Re subsidiary. These puxponedly

were retrocession contracts, or contracts in which a reinsurer cedes to another reinsurer all or part

of a reinsured risk it previously assumed - in other words, reinsurance of reinsurance.

r

48.

44.
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50. Under the terms of the contracts, National Union purportedly reirisured CRD for

up to $600 million in losses ($300 million per contract). In consideration for the reinsurance

from National Union, CRD was obligated to pay $500 million in premiums ($250 million per

contract). In actuality, both parties had agreed that AIG would not have to pay any losses under

the contracts, even though the contracts were written to appear as if AIG could incur $100

million in losses

51 These sham contracts became the vehicle for adding loss reserves to AIG's

financial statements. Without the phony loss reserves added to AIG's balance sheet and touted

in its eamjngs releases, AIG's earnings releases would have shown continued reductions in loss

reserves for the fourth quarter of2000 and the Hist quaver of200l, instead of $500 million of

additional loss reserves

2 Reinsurance Accounting Principles

52. The sole purpose of these transactions was 'to make it appear as though Gen Re

was purchasing reinsurance from AIG sothat AIG could record loss reserves associated with the

reinsurance contracts

53. Had this been real reinsurance involving a real transfer frisk, AIG would-have

been entitled.to record reserves in the amount of the loss that was probable and reasonably

estimable under generally accepted accounting principles ("GA.AP")§ Under Statement of

Financial Accounting Standards ("FAS") No. 113,.a reinsurer may record a loss reserve

pertaining to a reinsurance contract only when the reinsurer is assuming significant insurance

risk (underwriting and timing risk) and it is reasonably possible that the reinsurer may realize a

significant loss br the transaction
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54. When "there is insufficient risk transfer, a transaction may not be treated as

insurance for GAAP purposes, but rather must be accounted for using the deposit method, which

has no effect on. loss reserves..Deposit accounting simply reflects that one party owes funds to
w

another party.

4

55. AIG's eonnacts with Gun Re, through their subsidiaries National Union anti

CRD, were not real reinsurance contracts,because AIG assumed no risk. The only economic

benefit to either party was a $5 million fee that AIG paid to Gen Re for putting the sham.

transactions together.

56. Because the transactions*hadno substance, AIG should not have increased its

resenfes at adj. At best, AIG should.have recorded the transactions as deposits on its books - i.e.,

as money owed to Gen Re - which would have had no elect in AIG's reserves..

57. Byaccounting for the transactions as if they were genuine reinsurance contracts,

AIG inflated its reserves for losses and loss expense by $500 million and itsprernjuims and other

considemalions by$500 million in'total.

3. TheStrucMre of the No Risk Deal

58. The transactions consisted of two contracts. The Erst contract had an effective

date of Decexnber 1,2.00. The second contract had an elective date of March 31, 2001.

59. Under these contracts, National Union purportedly reinsured CRD for up to $600

Million in losses ($300 million per contract). In consideration for the reinsurance from National

Union, CRD was obligated to pay $500 million in premiums ($250 million per contract).

60. The contracts did not reflect the actual arrangement. AS the AIG andGenRe

executives who were involved understood, this was to be a riskless transaction for both AI G and

Gen Re.
o

a
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61. Although on the face of the contacts Na1ional.Union appeared to assume $100

mi l l ion f r isk over and above the$500 million in premiums CRD wwobligated to pay, this

ErMa $100.mi11ion frisk was pure fiction added to make it appear that the contracts ttansféned

risk to National Union, as AIG understood

62 . . In fact, National Union assumed no risk and CRD incurred no premium liability

Of the $500 million in premiums set forth in the contracts, $490 million was on a "funds

withheld" basis (i.e., the money was never paid to National Union but was retained by CRD)

CRD was supposed to pay Me remaining $10 million to National Union according to the

contracts, but AIG "refunded" this portion of the contractual premium amount in a side dead

that was not reflected in the contracts

63. Hence, neither AIG nor Gen Re could profit or lose from the transactions except

for the $5 million fee AIG agreed to pay Gen Refer its trouble

AIG and Gen Re Concealed Payments Through Undisclosed Side
Agreements

64. AIG concealed undisclosed side agreements that revealed the true nature of the

transaction

65. Gen Re did not want to give National Union $10 million in purported premiums

until AIG preihnded that amount to Gen Re, plus Gen Re's fee for doing the deal. The AIG

executive assigned to the transaction proposed a solution to this problem to Gen Re: AIG and

Gen Re would enter into a purportedly unrelated transaction to conceal the payment by AIG

66. The unrelated transaction, which was finalized by the AIG senior executive in

December 2001, involved an existing reinsurance contract between GenRe and another AIG

subsidiary, Hartford Steam Boiler Inspection arid Insurance Company ("HSB")

12



67. Gen Re held over.$30 million 'm an account that would be owed to HSB if that

unrelated reinsurance contract were commuted, which is insurance parIance for"termi11ated

68. The AIG senior ex.ecutivepro}5bsed that he parties use the HSB money to

prefhnd the $10 million prémiusm and pay the $5 million transaction fee for the Gen Re

transactions

69. AIG and Gen Re decided to commute the HSB contract and distribute

approximately $15 million firm the account to Gen Re, $10 million of which would be later paid

to National Union by CRD as premiums, with the remaining $5 million to compensate Gen Re

for doing the deal. In other words, an AIG subsidiary, HSB, in effect paid another AIG

subsidiary,Nationa.l Union, the S10 million in premiums pmportedly owed by CRD under the

contracts between CRD and National Union

70. AIG and Gen Re, through senior officers of each company, developed three

additional sham contracts to effect the transfers of the funds in the HSB account and mask the

funding for the AIG/Gen Re transactions

71. First, HSB and Gen Re executed a commutation agreement on December 21

2001. Under the agreement, Gen Re was expressly. obligated to pay'$7.5 million to HSB

(compared to the over $30 million HSB otherwise would have been entitled to receive)

72. Second,.Nationa1 Union and Gen Re executed a retrocession agreement on

December 27, 2001 . Under its terns, National Union agreed to. reinsure Gen Re for any losses

Gen Re became obligated to pay under its reinsurance contract with HSB. This was the very

reinsurance contract that Gen Re and HSB had commuted just a few days earlier, eliminating the

possibility that Gen Re could incur any losses under it. Nevertheless, Gen Re paid National

Union approximately $9.1 million in "premiums" under their rneaningl ass reinsurance contract

13



thus concealing the true reason for the transfer of the $9.1 million and obscuring 'that their source

was the HSB account

73. . Third, Gen Re and CRD entered into a sham reinsurance contract whereby CRD

would pay $400,000 in imported premiums to Gen Re for $13 million in supposed reinsurance

coverage. This sham contract was intended to mask the propose of the transfer of $12.6 million

from the HSB account &om Gen Re to CRD, $10.mi1lion to refund the premiums that CRD

would pay to National Union plus approximately $2.6 million for CRD's portion of the fee Gen

Re charged for putting the transaction together ($5 million as originally agreed Plus $200,000

characterized as interest), for the two original agreements with National Union. On December

28, 2001 Gen Re paid $12.6 million to CRD as "loss payments" due under this newly created

reinsurance contract; Gen Re kept the remaining approximately $2.6 million as its share of the

transaction fee. That same day, CRD transferred $10 million to National Union for the premium

supposedly due under the agreements

74. The AIG and Gen Re executives who had proposed and developed the structure of

these sham contracts understood that these contractual contortions were intended merely to mask

the real reason for the transfer of funds between AI G and Gen Re

AIG Knew the Gen Re Transactions Conveyed No Risk

75. From its inception, AIG's deal with Gen Re was designed to convey no risk. As

AIG's then-CEO and as its senior executives working on the transactions understood, the

UansactionS did not constitute genuine reinsurance that would have allowed AIG to add loss

reserves to its financial statements

76. AIG's CEO made it clear to Gen Re's CEO that he was seeldng a transfer of loss

reserves in a risk-free transaction
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77. FurMezmore, AIG and Gen Re entered into side agreements under which neither

AIG nor Gen Re could profit or lose except for the $5 million fee AIG agreed to pay Gen Re for

its trouble.
*

78. Contrary to what a company reinsuring losses would have done if the deal were
4

legitimate, AIG did not perfonn any due diligence regarding the underlying losses it was

supposedly reinsuring, did not seek or receive any claims or report on loss activity dmhNg the

course of the contracts, and did not even maintain an xmdenvriting file for the two contracts with

CRD.

79. The AIG and Gen Re executives involved in the transaction also understood that

the accounting for the transaction would not be "synnnnetricaI," that is, that AIG and Gen Re

would account for it differently. AIG planned to account for the transactions using reinsurance

accounting principles t.o improperly add loss reserves to AVG's balance sheet. AIG understood

that Gen Re planned to use deposit accounting, because no risk was conveyed

The Sham Paper Trail

80. In another effort to conceal a key aspect of the transaction, AIG and Gen Re

deliberately created a sham paper trail suggesting that Gen Re, not AIG, had initiated the

transaction

81. The paper trail was designed to make it look as though Gen Re had solicited the

Contracts, when, in &ct, AIG solicited the deal to manipulate its loss reseWs

82. The paper trail idea was first raised in a December 8, 2000 email in which a

senior Gen Re executive wondered: "Do we need to produce .a paper trail offering the transaction

to the client?"
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83. Another Gen Re senior executive and the AIG executive assignedto the deal

discussed the idolater that day. AIG decided that it wanted a paper trail, according to another

Gen Re email dated December 8, 2000.
*L

84. As part of the paper trail, Gen Re faxed AIG an offer letter and draft contract on

'December 18, 2000. The offer letter falsely suggested that CRD was asldng for AIG's "help"

and ";support."

85. Later, on December 27, 2000, Gen Re emailed another cover letter for the paper

Uail that made it appear as if CRD had solicited the transaction. Once again, this letter falsely

indicated that CRD was asldng AIG to "provide us with cover" and "to support the cover."

86. In a recorded telephone conversation with two senior Gen Re executives on

December 28,2000, the AIG executive assigned to the deal coimflnmed receipt of Gen Re's

December 27, 2000 letter. He told them he expected to send a reply email that day accepting the

proposal

87. In.the same conversation, the AIG executive said that he did not need any further

documentation byyeu-end to book the izansaction as a year 2000 transaction, and that once he

sent his reply email accepting the offer, the "paper ail" would be complete

88. The AIG executive sent his reply email completing-the paper trail later that

evening

8 AIG Imnroperlv Added Loss Reserves to Its Fin uncial Statements

89. AIG accounted for the agreements between National Union and 'CRD as if they

were real reinsurance contracts that transferred risk from Gen Reto AIG. In fact, AIG, through

its senior executives involved 'm the transactions, knew that there was no such n`sk transfer and

that the transactions in reality had no economic substance and provided no up- or downside to
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either party (cher than the undisclosed $5 millicbn fee AIG paid to Gen Recto create the sham

transactions).

90. By accounting for the contracts as if they were real reinsurance (i. e., not shams),
1 1

AIG falsely inflated its Reserves for Losses and Loss Expense by $250 million and its Premiums

and Other Considerations by $250 million in the financial statements contained in the Form 10-K

for the year ended December 31 , 2000, which AIG tiled with the Commissionon April 2, 2001.

Similarly, AIG falsely inflated its Reserves for Losses .and Loss Expense by an additional $250

million and its Premiums and Other Considerations by $250 million in the financial statements

contained in the Form I0-Q for the quarter ended March 31, 2001, which AIG filed with the

Commission on May 15, 2001. AIG also Ealsely inflated its Reserves for Losses and Loss

Expense by $500 million and its Premiums and Other Considerations by $500 million in total in

the financial statements contained in the Form l0-K for the year eNded December 31 ,-2001

which AIG.i1ed with the ComMission on April I, 2002

91. In connection with its acquisition of American General and its distribution of

shares to American General shareholders, AIG filed a registration statement on Form S-4 on

June 8, 2001 , which incorporated by reference AIG'sForm 10-K for 2000 and its Form10-Q for

the first quarter of 2001

92. The sham loss reserves remained on AIG's financial statements tiled with the

Commission, improperly boosting AIG'~s loss reserves by $500 million, until the first contract

w.as commuted in November 2004 (AVG's loss reserves were then decreased by $250 million)

and until AIG restated its accounting for the transaction on May3112005 (at which time the

$500 millioN were restated as deposits). On August 1, 2005, Gen Re notified AIG that it

cancelled the second coNtract
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9. AIG's Materially False Earnings Releases.

93. Oh Febmary 8, 2001, AIG issued its fourth quarter 2000 earnings release. The

release reflected the impactofthe first Gen Re contract.
4

94. The earnings release quoted AlG'S then-CEO, who touted the increased loss

reserves: "AIG had a very good quarter and year.... We added $106 million to AIG's general

insurance net loss and loss adjustment reserves for the quarter, and togethenwith the acquisition

ofHSB Group, Inc_, increased the total of those reserves to $25.0 billion at year-end 2000

95. Analysts reacted favorably to the added reserves. A February 9, 2001 analyst

report opined: "We dminlcthis quarter was a good example of AIG doing what it does best

growing fast and malting the numbers ... As important was the change in reserves: AIG added

$106 million to reserves and the paid/incurred ratio fell to 97.1% the lowest level since' the first

quarter of 1999

96] On April 26, 2001, AIG issued its first quarter 2001 earnings release. The release

reflected the impact of the second Gen Re contract

97. AIG's then-CEO again touted AIG's additions to its loss reserves in this release

AIG had a solid Erst quarter.... We added$63 million to AIG's general insurance net loss and

loss adjustment reserves for the quarter, bringing the tcjtal of those reserves to $25.0 billion at

March31_ 2001

98. Once again, analysts appeared to be pleased with the addedreserves

99. Without the phony loss reserves, AIG'sreported loss reserves would have been

$250 million lower in the.fouNd quarter of 2000 and $500 million less in the inst quarter 2001

100. Because the loss reserves added to AIG's balance sheet were phony, the

$106 million increase to reserves touted in AIG's fourth quarter 2000 earnings release in reality
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was a $144 million decrease in reserves, and the $63 million increase in reserves touted in AIG'S

first quarter 2001 earnings release was in reality a $187 million decrease in reserves.

c. Other Abcounting1\/Iisrenresentatiohs
' H

101. AVG's restatement reflects .65 other items, the accounting for which AIG

determined was incorrect and required restatement. Among other things, these instances of

improper accounting include the Casco and Union Excess transactions and five additional

categories. The improper accounting has led to additional restatements and the necessity of

ongoing remediation act.iwlties by AIG. .

1. The Casco Transaction

102. In 2000, AIG concocted a scheme to conceal approximately $200 million in

underwriting losses in its general insurance businessby improperly converting them to capital

(or investment) losses that were not in AIG's general insurance business and therefore would be

less embarrassing to AIG

103; AIG structured a sham transaction designed to convert underwriting losses to

investment losses by moving them to anoff-shore entity, Casco, a Barbados reinsurer. Casco's

preened shareholder was an AIG subsidiary, American Intemalional Reinsurance Company

Ltd, ("AIRCO"). Casco also had norninézlly independent common shareholders. AIG funded the

contributions of certain of these shareholders

104. AIG ceded underwriting losses to Casco, through another AIG subsidiary

depleting Capco's capital. In turn, AIRCO recognized capital losses on its investment in Casco

105. AIG did not consolidate Capco's results in AIG's financial spaternents

consolidation would have eliminated the effect of the fraud

106. In its restatement, AIG admitted that the transactions "involved an improper

structure created to recharacterize underwriting losses relating to auto warranty business as
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capital losses. That structure appears to have not been properly disclosed to appropriate AIG

personnel or its independent auditors."

107. In addition, AIG conceded thét8ts internal centrolsz
1 4

were not effective toprevent certain members of senior
management, including the former Chief Executive Officer
and former Chief Financia1 Officer from having theability,
which in certain instances was utilized, to override certain
controls and effect certain transactions and .accounting
entries. In certain of these instances- such transactions and
accounting entries appear to have been largely motivated to
achieve.desired accounting results and were not properly
accounted for if accordance wide GAAP.- Specifically
this control deficiency permitted the following [including]

Creation of Casco, a special purpose entity used to effect
transactions that were recorded to convert, improperly
underwriting losses to investment losses and that were not
correctly accounted for in accordance with GAAP
resulting in a rnisstaternentOfpreu'niums and other
considerations, realized capital gains (losses), incurred
policy losses and benefits and related balance sheet
accounts

108. The Casco scheme was an improper effort to convert underwriting losses to

capita] losses in violation of GAAP and without disclosure to AIG's auditors, as the restatement

acknowledged

2 The Union Excess Transactions

109. In 1991, AIG established Union Excess, an offshore reinsurer, to which it

ultimately ceded approximately 50 reinsurance contracts for its own benefit

110. Although AIG controlled Union Excess, it improperly failed to consolidate Union

Excess's financial results with its own. AIG also took steps to conceal its control over Union

Excess from its auditors and regulators

111. As a result, AIG derived a number of advantageous but improper finaNcial results

from its reinsurance cessions to Union Excess. In particular, Union Excess was used to
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"reinsure" certain AIG liabilities. It was treated as an independent entity, which enabled AIG to

induce, improperly and in material amounts, the amount of expense associated with the

underlying insurance. These financial benefits would have evaporated if AIG had consolidated .
*

Union EXcess's results.
4

112; AIG established Union Excess for an improper purpose, concealed the true nature

of its relationship with Union Excess from auditors and regulators, and fraudulently improved its

financial results by ceding reinsurance to Union Excess.

113. In its restatement, AIG admitted that, based on AIG's control over Union Excess'

and the lack of intent to transfer risk, the accounting for the transaction was improper. AIG

should have consolidated Union Excess on its financial statements. The benefits Of the Union

Excess relationship would thus have been eliminated. AIG's restatement acknowledges that AIG

controlled Union Excess.

l 14. Sp ecilically, the réstafement conceded that:

r

I

AIG,has concluded, based on documents and information
identified during the course. of the internal review, that
reinsurance ceded to Union Excess Reinsurance COmpany,
Ltd., a Barbados-domiciled reinsurer (Union Excess), did
not result in risk transfer because of AIG's control over
certain transactions undertaken directly or indirectly with
Union Excess, including the timing and nature of certain
corrunutations. Eliminating the cessions reduces
reinsurance assets, effectively eliminates the inherent
discount related to the loss reserves ceded under the .
contracts, arid increases net premiums and losses. It should
be noted that any income earned on the deposit assets in
iilture periods would increase net investment income in
those periods. .

In addition, as a result of certain facts and circumstances
related to the formation of Union Excess, as well as certain
relationships with Starr International Company, Inc
(SICO), Un.ion.Excess is now included in AIG's
consolidated Financial stateNients. The facts and
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circumstances surrounding SICO's involvement with
Union Excess were not properly reflected in AIG's books
and records, were rot known to all relevant AIG financial
reporting personnel and, AIG now believes, were not
known to AIG's independeNt auditors. For example, a
significant portion of the ownership interests otlUnion '
Excess shareholders are protected against loss under
financial arrangements with.SICO. Additionally, from its
formation in 1991, Union Excess has reinsured risks .
emanating primarily or solely from AIG subsidiaries, both
directly and indirectly. Further, it appears that the
employees responsible for the reinsurance related to Union
Excess managed that relationship to prevent significant
losses or gains to Union Excess so that substantially all of
the risks and rewards of the underlying reinsurance inured
to AIG. This relationship allowed AIG to absorb .
substantially all the economic returns, which in turn caused
Union Excess to be deemed a variable interest entity (vn8).

115. AIG's restatement consolidated Union Excess's financial results with its own.

3. Risk Transfer

116, AIG concluded that cedarn Uansactions _ including but not limited to the Gen Re

and Union Excess transactions - did not have the suicient risk transfer necessary to qualify for

reinsurance accounting. AIG has since restated the accounting for these transactions using

deposit, rather than reinsurance, accounting

Net Investment Income

117. AIG determined that certain transactions and investment strategies that were

entered into in order to enhance net investment income had been accounted for incorrectly. The

rwmtement admimed that certain transactions or strategies were "initiated to increase net

investment income." In other cases, AIG accounting staff had incorrectly characterized

transactions or reclassified certain items to increase net investment income or accrued net

investment income on anticipated realizations of gains or carried interest. AIG reversed the

accounting in its restatement
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5. Top-Level Adiustments

118; A number of accounting entries, originating at the parent company level find

directed by former senior management, were unsupported and had the effect of reclassifying
4

income statement tens and changing the presentation of certain financial measures. In some
4

cases, top-level entries were made at the parent level affecting subsidiaries without the

knowledge of the subsidiaries' management. In other cases, management either was aware of the

entries or the entries were subsequently "pushed-down" to the subsidiaries.

119. The effect of these entries included reclassifying capital gains to net investment

income, increasing expense deferrals or reducing accruals, both having the effect of increasing

reported earnings, and reducing and increasing reserves . The restatement reversed all

unsupported "top-level" entries frornianuary 1, 2000 through December 31,2004.

6. Conversion of Underwriting Losses to Capital Losses

120. AIG's restatement identified certain transactions and entitles that had the principal

effect of improperly r characterizing underwriting losses as capital losses, including but not

limited to the Capco transactions. This category also included insurance and reinsurance

transactions iii which AIG's accounting resulted in errors relating to the timing and clwsi5cadon

of income recognition and errors relating to the timing of premium recognition. AIG's
41

restatement conceded that the improper accounting had an effect on underwriting losses in each

year. The restatement reversed the accounting by.convex'ting the capital losses back into

underwriting losses.

I
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7. Asset Realization

121. AIG concluded that adjustments needed Tobe made to the.va1ue of certain assets

on its consolidated balaNce sheet - for eXample, receivables for which Certain doubt fill accounts
4

and other accruals were neiduer properly analyzed nor reconciled in prior periods and for which

4

allowances were not properly recorded in AIG's consolidated financial statements. According to.

the restatement, certain of dues items were known by members of former senior management

but were not previously disclosed to AIG's independent auditors. The restatement made these

adjustments to the value of the assets.

FIRST CLAIM FOR RELIEF
Violations of Section 17(a)(l) of the Securities Act

122. Paragraphs 1 through 121 are realleged and incorporated by reference as if set

forth iillly herein.

123. AIG, in the offer aNd sale of secudties, by the use of the means and instruments of

transportation and communication in interstate commerce or by the use of the mails, directly or

indirectly, singly or in concert, has employed or is employing devices, schemes and artifices to

defraud

124. AIG lew or was recldess in not lowing of the activities described above. The

knowledge and conduct of its semlor officers are attributable to AIG

125. By reason of the foregoing, AIG has violated, and unless enjoined will'agajn

Violate, Section 17(&)(1) of the Securities Act [15 U.S.C. § 77q(21)(1)]

SECOND CLAIM  FOR RELIEF
Violations Rf Sections 17(a)(2) and 17(a)(3) of the Securities Act

126. Paragraphs 1 through 121 are realleged and incorporated by reference as inset

forth iillly herein
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127, AIG, in the offer andsale ofsecudties, by the use of the means and instruments of

transportation and communication in interstate commerce or by the use of the mails, directly or

indirectly, singly or in concert, has obtained or is obtaining money and property by means of
w

untrue statements of rnaterial fact or omissions to state material facts necessary in order to make
1

the statements made, in light of the circumstances under whichthey were made, not misleading,

and has engaged or is engaging in transactions, practices or courses ofbusipess which have

operated or would operate as a fraud and deceit upon investors.

128. By reason of the foregoing, AIG has violated, and unless enjoined will again

violate, Sections 17(a)(2) and (3) of the Secudties Act [15U.S.C. §§77q(a)(2) and (3)].

THIRD CLAIM FOR RELIEF
Violations of Section 10(b) of the

Exchange Act and Rules 10b-5(a), 10b-S(b), and 10b-5(c)

129. Paragraphs 1 through 121 are realleged and incorporated by reference as if set

forth ti111y herein.

130. AIG,lin connection with the purchase and sale of securities, by the use of the

means anti instrumentalities of interstate commerce or of the mails, directly or` indirectly, singly

or in concert, has employed or is employing devices, schemes and artifices to deiicaud, has made

or is making mM statements of rnaterial fact and has omitted or is omitting to state material

facts necessary in order to rnakethe statements made, in light of the circumstances under which

they were made, not misleading, and has engaged or is engaging in acts, practices and courses of

business which have operated or would operate as a fraud and deceit upon investors

131. AIG knew or was reckless in not knowing of the activities described above. The

knowledge and conduct omits senior officers are attributable to AIG
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132. By reason of the actiw'ties herein described, AIG has vigléted, and unless enjoined

will again violate, Section 10(b) of the Exchange Act [15 U.s.c. §78i40] and Rule 10b_5(a), QD)

and (c) promulgated thereunder [17-C.F_R. § z4d..10b-5(a), (b) and (c)].
4

FOURTH CLAIM FQRRELIEF
Violations of Rule13b2-1 of the Exchange Act

4

133. Paragraphs 1 through 121 are realleged and incorpolated by reference as if set

forth fully herein.

134. AIG, directly or indirectly, singly or in concert, falsified or caused to be falsified

its books, records and accounts that were subject to Section 13(b)(2)(A) of the Exchange Act [15

u.s.c. § 78H1(b)(2)(A)]~

135. By reason of the foregoing, AIG has violated, and unless enjoined will again

violate, Rule 13b2-1 of the Exchange Act [17 C.F.R. §240.l3b2-1].

FIFTH CLAIM FOR RELIEF
Violations of Section 13(2) of the

Exchange Act and Rules 12b-20, 13a-1 and 13a-13

136. Paragraphs 1 through 121 are realleged and incorporated by reference as if set

forth fully herein.

137. AIG did not file with the Commission such financial reports as the Commission

has prescribed,and AIG did not include, in addition to the information expressly required to be

stated in such reports, such further material information as was necessity to make the statements

made therein, in light of the circumstances in which they were made, not misleading, in violation

of S action 13(a) of the Exchange Act [15 U.S.C.§ 78m(a)] and Rules 12b-20213a-1 and 13a-13

[17 C.:F.R. §§240.12h-20,240.13a-1 and 240.13a~13].



138. By reason of the foregoing, AIG has violated, and unless enjoined will again

violate, Section 13(a) of the Exchange Act [15 U.S.C. §78m(a)] #Md Rules 12b-20, 13a-1 and

13a-13 [17 CFR. §§240.1213-20, 240.13a-1 :ind 240.133-13].

SIXTH CLAIM FOR RELIEF
Violations of Sections13(b)(2)(A),

13<b><2)(B>, and13(lb)(5) of the Exchange Act
4

139; .Paragraphs 1 through 121 are realleged and incorporated by reference as if set

forth fully herein.

140. AIG did not:

make and keep books, records, and accounts, which, in reasonable

detail, accurately and fairly réilected the transactions and

dispositions omits assets, and

devise and maintain a system ofintemal accounting controls sufficient to

provide reasonable assurances that; .

i. transactions were executed in accordance with management's

general or specific authorization,

transactions were recorded as necessary to permit preparation of

financial statements in conformity with generally accepted
Si

accounting principles or a.ny other criteria applicable to such

statements, and to maintain accountability for assets,

iii a access to assets was permitted 0my iN accordance with

b.

ii.

management's general or specific authorization, and



iv. the recorded accountability for assets was compared with the

exlstmg assets at reasonable in'cervals .and appropriate action was

taken with respect to any differences.
*

141; Furtixermore, AIGknoWing1y circumvented or knowingly failed to implement a

system of internal accounting controls and knowingly falsified books, records, and accounts

described above.

142. By reason of the foregoing, AIG has violated, and unless enjoined will again

violate, Sections 13(b)(2)(A), 13ct>)(2)(B), and 13(b)(5) of the Exchange Act [15 U.S.C.

§§7/m(b)(2)(A), 18m<b)<2)<B); and 78m(b)(5)].

PRAYER FOR RELIEF

WHEREFORE, the Commission respectfully requests a Final Judgment:

1.

Permanently enjoining AIG, its agents, servants, employees and attorneys and all persons

in active concert or participation with AIG who receive actual notice of the injunction by

personal service or otherwise, and each of them, &om future violations of Sections ~17(a)(1),

w(a)(2), and 17(a)(3) of the Securities Act [l5 U.S.C. §§ 77q(a><1), 77q<a><2), 77q<a><3)J,

Sections l0(b)> 13(a), 13(b)(2)(A), 13(b)(2)(B), and 13(b)(5) of die Exchange Act [ 15 U.S.C. §§
a-4

78j(b),'78m(a), 7gmlb)(2)(A), v8m<b>(2><B), and 78m(ID)(5)] and Rules 10b-5(a), 10b-5@>), 10b_

c), 12b-20, 13a-1, 13a-13, and 13b2-1 [17 C.F.R. §§ 240.10b<5(a), 240.10b~5(lb),240.10b-5(c),

12b-20, 13a-l, 13a4l3, and 13b2_1].

11.

Ordering AIG to disgorge any ill-gotten gains from the conduct alleged herein.

r 28

Lu lulllll



4

HI.

Ordering AIG to pay civil money penalties pursuant to Section 20(d) of the Securities Act

[15 U.s.c; § 77t(dl] and Section z1(d)(3> oftheExchange Act [15 U.s.c. § 78H(4)(3)].

IV. *4

Granting such other and further relief as to this Court seems just and proper.

Dated: New York, New York
February 9, 2006

By:
Mark K. Scihonfeld (MS-2798)

Regional Director
Attorney for Plaintiff
SECURITIES AND EXCHANGE COMMISSION
3 World Financial Center .
New York, NY 1028 l -1022
(212) 33.6-1020

OfCounse1:

we

Andrew M. Calamari
Robert J. Keyes
Ken C. Joseph
Eduardo A. Santiago-Acevedo
Linda L. Arnold
George G. Demos
Maureen P. King
Preethi Krislmamurthy
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Securities and Exchange Commission v. American International
Group, Inc., Civil Action No. 1:04CV02070 (GK)(D.D.C. filed
November 30, 2004)

AMERICAN INTERNATIONAL GROUP, INC. AGREES TO SETTLE
CHARGES OF VIOLATIONS OF ANTIFRAUD AND OTHER PROVISIONS
OF THE FEDERAL SECURITIES LAWS

The Securities and Exchange Commission ("Commission") today filed a civil
action against American International Group, Inc. ("Defendant AIG") for
violating anti fraud provisions of the federal securities laws and for aiding
and abetting violations of reporting and record-keeping provisions of those
laws. The Commission's action arises out of the conduct of Defendant AIG,
primarily through its wholly owned subsidiary AIG Financial Products Corp.
("AIG-FP"), (collectively referred to as "AIG") in developing, marketing, and
entering into transactions that purported to enable a public company to
remove certain assets from its balance sheet. Defendant AIG, without
admitting or denying the allegations in the Commission's Complaint has
consented to the issuance of a final judgment (l) permanently enjoining it
from violating, and from aiding and abetting violations of, certain provisions
of the federal securities laws, (2) ordering it to comply with its undertaking
to retain an independent consultant to examine certain prior transactions
and to establish a transaction review committee to review future
transactions, and (3) ordering Defendant AIG to disgorge the amount of
fees that it received. In consenting to settle the Commission's action and
related, criminal charges, AIG has agreed to pay disgorgement, plus
prejudgment interest, and penalties totaling $126,366,000.

In its Complaint, filed in the United.States District Court for the District of
Columbia, the Commission alleged that from at least March 2001 through
January 2002, Defendant AIG, primarily through AIG-FP, developed a
product called a Contributed Guaranteed Alternative Investment Trust
Security ("C-GAITS"), marketed that product to several public companies,
and ultimately entered into three C~GAITS transactions with one such
company, The PNC Financial Services Group, Inc. ("PNC"). For a fee, AIG
offered to establish a special purpose entity ("SPE") to which the counter-
party would transfer troubled or other potentially volatile assets. AIG
represented that, under generally accepted accounting principles ("GAAP"),
the SPE would not be consolidated on the counter-party's financial
statements. The cOunter~party thus would be able to avoid charges to its
income statement resulting from declines in the value of the assets
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transferred to the SPE. The transaction that AIG developed and marketed
however, did not satisfy the requirements of GAAP for non consolidation of

The Commission alleged that while AIG was marketing the product
independent auditors for some potential counter-parties raised issues about
whether certain features of the C-GAITS product could cause the product
not to satisfy the GAAP requirements for non consolidation of SPEs. AIG did
not inform the other potential counter-parties of these issues, except in one
instance in which a potential counter-party used the same independent
auditor as the potential counter~party that had communicated the issue to
AIG. The Commission further alleged that AIG entered into three C-GAITS
transactions with PNC to enable PNC to remove a ,total of $762 million in
loan and venture-capital assets from its balance sheet. AIG was reckless in
not knowing that these transactions did not satisfy the GAAP requirements
for non consolidation of the assets by PNC

In its Complaint, the Commission alleged the following

The applicable accounting standards, GAAP, in part, provided that, for
non consolidation by the counter~party to be appropriate, the majority
owner of the SPE, i.e. AIG, had to be an independent third party who
made a substantive capital investment in the SPE and had
substantive risks and rewards of ownership of the assets of the SPE
Three percent was the minimally acceptable amount to indicate a
substantive capital investment. Fees paid to the owner of the SPE for
structuring the transaction would be treated as a return of the
owner's initial capital investment

The C-GAITS product provided for the counter-party to Contribute
troubled or other potentially volatile assets and cash to the SPE. In
exchange, the counter-party would receive a class of nonvoting
noncumulative convertible preferred stock. The cash that the counter
party contributed would be used to purchase a 30-year zero coupon
note that, at maturity, would pay an amount equal to the counter
party's initial capital investment in the SPE. As initially proposed, AIG
would issue the zero coupon note. The C~GAITS product additionally
provided for AIG to contribute cash equal to 3% of the total assets of
the SPE. In return, AIG would receive a separate class of preferred
stock and voting common stock. The cash that AIG contributed would
be used to purchase highly rated debt securities. The earnings on
those securities would be used to pay AIG a dividend, which AIG
would receive regardless of the performance of the assets that the
counter-party had contributed. The C-GAITS product also provided for
AIG to be paid an annual fee from assets or earnings on assets
contributed by the counter-party

AIG retained a national accounting firm, National Accounting Firm A
to provide advice in the development and marketing of the C-GAITS
product. National Accounting Firm A provided AIG with opinion letters
(each a "SAS-50 letter") regarding the treatment under GAAP of the
C-GAITS product by the counter-party. Those opinion letters
however, did not address certain features of the C-GAITS product
tl'iat AIG proposed to prospective counter-parties

On or about April 23, 2001, a partner at National Accounting Firm A
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informed an AIG employee of a concern that National Accounting Firm
A had that the purchase of a zero coupon note issued by AIG in
connection with a proposed C~GAITS transaction could be treated as a
return of AIG's capital investment. National Accounting Firm A
finalized a SAS-50 letter without identifying an issuer of the zero
coupon note or specifying whether AIG could be the issuer. AIG
however, continued to propose the C-GAITS product to prospective
counter-parties with a zero coupon note issued by AIG but did not
inform those prospective counter-parties of National Accounting Firm
A"s concerns about the issuance of such a note. AIG's marketing
material informed prospective counter-parties that the contemplated
accounting treatment for the C-GAITS transaction was "based upon
advice from [National Accounting Firm A]

The C-GAITS product provided for AIG to be paid an annual fee by
either the counter-party directly or the SPE from assets or earnings
on assets contributed by the counter-party. On May 29, 2001, an
employee of a prospective counter-party, National Insurance
Company A, informed at least one AIG employee of AIG of "soft
spots" in the accounting for the C-GAITS product that National
Insurance Company A's outside auditor, National Accounting Firm B
had discussed earlier that day. Those "soft spots" included whether
AIG's capital investment might fall below the minimum (3%) capital
investment required by GAAP for non consolidation of the SPE by
National Insurance Company A if AIG received a "large prepayment
of its fees or if its fees were not received in exchange for services
rendered by AIG. By the end of that day, AIG modified the proposed
C GAITS structure for National Insurance Company A to increase
AIG's capital investment from 3% to 5%. AIG did not inform other
potential counterparties of the issues that National Insurance
Company A had raised, except in one instance involving a potential C
GAITS transaction with National Insurance Company B, which used
the same outside auditor as National Insurance Company A

Only PNC entered into a C-GAITS transaction. From June 28, 2001
through November 30, 2001, PNC and AIG entered into three C
GAITS transactions. Through these transactions (each known as a
PAGIC" transaction), PNC sought to remove a totalof $762 million of

loan and venture capital assets from its balance sheet and thus to
avoid charges to its income statement from declines in the value of
these assets

The C-GAITS transaction that AIG initially proposed to PNC provided
for AIG to issue a 30-year zero coupon note to be purchased and held
by the SPE. On June 18, 2001, PNC requested that AIG change the
issuer. PNC explained to an AIG employee that National Accounting
Firm A, which also was PNC's outside auditor, had informed PNC that
it believed there was a risk that the Commission might view the
issuance of a zero coupon note by AIG to be a return of the capital
invested by AIG. AIG agreed to the requested change

Even with the change in the issuer of the zero coupon note, the
PAGIC transactions did not satisfy the GAAP requirements for
non consolidation. As AIG intended, the fees that it was were primarily
for structuring the PAGIC transactions and, as a result, reduced AIG's
capital investment below the 3% level. Also, the PAGIC transactions
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did not satisfy GAAP requirements because AIG did not have
substantive risks and rewards of ownership of the assets of the SPEQ
Because PNC improperly treated the transfers of assets in the PAGIC
transactions as sales of those assets that permitted PNC not to report
them in its financial statements and regulatory reports, PNC made
materially false and misleading disclosures about its financial
condition and performance in firings with the Commission and in press
releases.

AIG received $39.821 million in fees for entering into the three PAGIC
transactions.

1

The Commission further alleged in its Complaint that Defendant AIG (a)
recklessly made misstatements of material facts; and omitted to state
material facts, about whether the C-GAITS product satisfied the GAAP
requirements for non consolidation of an SPE and (b) entered into the three
PAGIC transactions with PNC that it was reckless in not knowing did not
satisfy the GAAP requirements for non consolidation of the SPEs by PNC.

a-4

Defendant AIG, without admitting or denying the allegations in the
Complaint, has consented to the issuance of a final judgment (a)
permanently enjoining it from violating of Section 10(b) of the Securities
Exchange Act of 1934 ("Exchange Act"), Exchange Act Rule 10b-5, and
Section 17(a) of the Securities Act of 1933 and from aiding and abetting
violations of Sections 13(a) and 13(b)(2)(A) of the Exchange Act and .
Exchange Act Rules 12b-1, 13a-1, and 13a-13, (b) ordering it to disgorge
the $39,821,000 in fees that it received, plus prejudgment interest of
$6,545,000, which.will be paid to the victim restitution fund established in
connection with the prior resolution of criminal charges by the Department
..of Justice against a PNC subsidiary and (c) ordering Defendant AIG to retain
an independent consultant to examine certain of its prior transactions and .
to establish a Transaction Review Committee to review the appropriateness
of certain future transactions. The independent consultant will conduct an
examination of transactions that Defendant AIG entered into with a public
company between January 1, 2000 and the date of the final judgment that
involved the use of SPEs or variable interest entities, or that were marketed
or entered into by Defendant AIG with a primary purpose of enabling a
public company to obtain an accounting or financial reporting result. The
Transaction Review Committee will review transactions proposed to be
undertaken with a public company that were or are developed, marketed,
or proposed by Defendant AIG or a public company and that involve
heightened legal, reputational, or regulatory risk, including transactions
with a primary purpose of enabling a public company to obtain an
accounting or financial result. The independent consultant will conduct a
review related to certain policies and procedures adopted by the
Transactional Review Committee.

Separately today, the Fraud Section of the Criminal Division of the
Department of Justice ("Fraud Section") announced a resolution of related,
criminal charges against Defendant AIG and two of its subsidiaries. In
resolving the civil and criminal charges, AIG has agreed to pay .
disgorgement and penalties totaling $126 million. Today's civil and criminal
actions are the result of investigations by the Commission, the Fraud
Section, and .the..pittsburgh office of the Federal Bureau of Investigation.
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The Commission previously brought a prior settled proceeding against PNC.
For further information See In the Matter of The PNC Financial Services
Group, Inc., Securities Act Release No. 33-8112, Exchange Act Release No.
34-46225, July 18, 2002. The Commission's investigation is continuing as
to the conduct of others.

>-SEC Complaint in this matter
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FOR IMMEDIATE RELEASE
TUESDAY, NOVEMBER 30, 2004
WWW.USDOJ.GOV

CRM
(202) 514-2008

TDD (202) 514-1888

AMERICAN INTERNATIONAL GROUP, INC. ENTERS
INTO AGREEMENTS WITH THE UNITED STATES

WASHINGTON, D.C. - Deputy Attorney General James B. Covey, Assistant Attorney General
Christopher A. Wray of the Criminal.Division and FBI Director Robert Mueller - all members of the
President's Corporate Fraud Task Force - announced today that American International Group, Inc.
("AIG") - the world's largest insurer by market value - and two of its subsidiaries have agreed to resolve
the criminal liability associated with certain financial transactions by paying $80 million in penalties to
the United States and cooperating fully in the government's continuing criminal investigation of those
transactions. ,

In a related enforcement proceeding tiled earlier today by the U.S. Securities and Exchange . »
Commission, AIG Consented to the entry of a judgment requiring AIG to disgorge $39.8 million in fees
received from the PAGIC transactions and $6.5 million in prejudgment interest. With today's joint
agreements totaling $l26,366,000, coupled with an agreement reached last year between the Department .
and The PNC Financial Services Group, Inc. ("PNC"), in which PNC agreed to pay $115 million in
penalties and restitution, the Department of Justice and the SEC have obtained $241,366,000 in
restitution, disgorgement, penalties and prejudgment interest in connection with off-balance sheet
transactions commonly known as the PAGIC transactions

A criminal complaint filed today at U.S. District Court for the Western District of Pennsylvania
charges AIG-FP PAGIC Equity Holding Corp., a subsidiary of AIG, with violating the federal securities
laws, including 15 U.S.C. Sections 78j(b) and '78ff(a), 17 C.F.R. Section 240.lOb-5, and 18 U.S.C
Section 2, by aiding and abetting PNC in connection with a fraudulent transaction involving a special
purpose entity ("SPE"), known as a PAGIC entity. As part of an agreement, the Department of Justice
will defer prosecution in the criminal complaint for 13 months, and eventually dismiss the complaint, if
AIG and its subsidiaries nilly comply with the obligations set forth in the deferred prosecution
agreement

The three-part agreement requires AIG to implement a series of reforms addressing the integrity of
client and third-pany transactions, including a retrospective review of certain transactions effected by a
third party with AIG. The retrospective review will be conducted by an independent consultant, chosen
by the Justice Department, die SEC and AIG. The consultant will report to DOJ, the SEC and AIG.. The
agreements also require AIG to establish a transaction review committee. The independent consultant
will review the policies and procedures of the transaction review committee

arhnxzni I f lluziirn



#764: 11-30-04 AMERICAN INTERNATIONAL GROUP, INC. ENTERS INTO AGRE... Page 2 of

As part of the agreement between AIG, the Department of Justice and the U.S. Attorney's Office for
the Southern District of Indiana, AIG pledged its complete cooperation with a continuing

investigation into the PAGIC transactions and certain other transactions, including the marketing and
sale of a non-traditional insurance product by a subsidiary of AIG to Brightpoint Inc

In addition, the agreement requires an AIG subsidiary, AIG Financial Products Corp. ("AlG-FP") to
pay the $80 million in penalties to the United States for AIG-FP's involvement in the PAGIC
transactions

Today's actions show that the Department of Justice and our partners on the President's Corporate
Fraud Task Force will use the full range of the government's criminal and civil enforcement Powers
against corporations that promote and facilitate fraudulent financial transactions," said Deputy Attorney
General Covey. "These agreements, including significant penalties and corporate reforms, will ensure
AIG's compliance with the law while minimizing the collateral consequences to its employees and
shareholders

We are pleased that AIG has accepted responsibility, committed to cooperating fully and agreed to
enact these important reforms," said Assistant Attorney General Wray. "There is no place in our markets
for financial transactions that lack economic substance and violate the law

The agreements reached today with regard to die PAGIC transactions arose from the development
marketing and sale of certain structured financial transactions by AIG-FP. AIG-FP, in conjunction with
a national accounting firm, developed the StrUctured financial products used by PNC to transfer $750
million in mostly troubled loans and venture capital investments from subsidiaries of PNC to the PAGIC
entities. AIG placed the PAGIC entities on its balance sheet. The ability of PNC to account for the
PAGIC entities as off-balance sheet SPEs - as if PNC no longer owned the assets transferred to those
entities - depended upon whether or not the transactions complied with the requirements for
no consolidation under generally accepted accounting principles ("GAAP"). The PAGIC transactions
violated the GA.AP requirements for non-consolidation because AIG-FP did not make or maintain a
substantive capital investment of at least three percent in the PAGIC entities. Certain fees paid to AIG
FP in the transactions compensated AIG-FP for structuring the transaction and for taking the assets and
liabilities of the PAGIC entities .onto AIG's balance sheet, thereby reducing AIG-FP's investment in the
PAGIC entities below three percent

PNC's restatement on Jan. 29, 2002, following its decision to consolidate the PAGIC entities back
onto PNC's balance sheet, resulted in a drop in PNC's net income for 2001 of approximately $155
million and a drop in PNC's share price by over nine percent

The PAGIC transactions were previously the subjet of a deferred criminal disposition in United
States v. PNC ICLC Corp. , filed on June 2, 2003 in federal court in Pittsburgh, Pennsylvania. The
Department of Justice earlier this year dismissed the criminal complaint against PNC ICLC Corp., a
subsidiary of PNC, after the company fulfilled its obligations under the Deferred Prosecution
Agreement. PNC has also entered into a separate agreement with the Department of Justice pledging its
complete cooperation in the continued investigation of the PAGIC transactions

The case was prosecuted by Deputy Chief Paul E. Pelletier and Trial Attorney Michael K. Atkinson of
the Fraud Section. The Brightpoint investigation is being handled by Assistant United States Attorney
Winfield Ong
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Accounting and Auditing Enforcement Release No. 1858

Securities and Exchange Commission v. Brightpoint, Inc., American
International Group, Inc., Phillip Bounsall, John Delaney and
Timothy Harcharik (S.D.N.Y. Civ. 03 CV 7045 (HB)

SEC Sues AIG, Brightpoint and Three Individuals in Accounting
Fraud Case
AIG Settles Action and Agrees to Pay $10 Million Penalty

Washington - The Securities and Exchange Commission announced today
that it filed a civil accounting fraud action in federal district court in the
Southern District of New York against American International Group, Inc.
(AIG), Brightpoint, Inc. (Brightpoint) and two formerofficers and a former
employee of Brightpoint, respectively, Phillip Bounsall (Bounsall), John
Delaney (Delaney) and Timothy Harcharik (Harcharik). All of the defendants
except Harcharik have consented to the entry of final judgments in
settlement of this matter. The Commission also announced today that it
instituted separate settled cease-and4desist proceedings against.
Brightpoint, AIG,. Bounsall and an AIG employee.

The civil and administrative actions involve the role played by AIG, one of
the world's largest insurance underwriters, in enabling Brightpoint, a public
reporting company, to commit securities fraud. As a sophisticated financial
services provider, AIG played an indispensable part in .the fraudulent
transaction by selling Brightpoint a new "insurance" product that AIG had
developed and marketed for the specific purpose of helping issuers to
report false financial information to the public. .

x Beginning in 1997, AIG developed and marketed a so-caHed "non-
traditional" insurance product for the stated purpose of "income statement
smoothing," i.e., enabling a public reporting company to spread the
recognition of known and quantified one-time losses over several future
reporting periods. The key to achieving the desired accounting result was to
create the appearance of "insurance," i.e., that the "insured" (Brightpoint)
was paying premiums in return for an assumption of risk by AIG, when,in
fact, Brightpoint was merely depositing cash with AIG that AIG refunded to
Brightpoint.

In this case, AIG issued such a purported insurance policy to Brightpoint for
the purpose of assisting Brightpoint to conceal $11.9 million in losses that
Brightpoint sustained in 1998. Brig htpoint's chief accounting officer,
Delaney, and its di'rector of risk management, Harcharik, negotiated the
purported policy with an AIG assistant vice president. Brightpoint's chief
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financial officer, Bounsall, approved the insurance transaction without
adequately reviewing it. As a result of the transaction, Brightpoint's 1998
financial statements, as reported in the 1998 Form 10-K, overstated
6rightpoint's actual net income before taxes by 61 percent. TNe
misrepresentation was subsequently republished in a registration statement
filed in September 1999 and in Forms 10-K for 1999 and 2000

Specifically, the Commission alleged in the civil action that

In October 1998, Brightpoint publicly announced that in the fourth
quarter ending December 31, it would recognize a one-time charge
ranging from $13 million to $18 million, arising out of losses
sustained by one of its divisions in the United Kingdom (UK)
However, by December 1998, the UK losses had mushroomed to
about $29 million, and Brig htpoint's corporate controller, defendant
Delaney, and its director of risk management, defendant Harcharik
devised a scheme to cover-up these additional, unanticipated losses
rather than disclose them

In December 1998, Delaney and Harcharik turned to the Loss
Mitigation Unit (LMU) of National Union Fire Insurance Company of
Pittsburgh, Pa., one of defendant AIG's principal general insurance
company subsidiaries. LMU offered "insurance" products specifically
designed to "smooth" the financial statement impact of losses
sustained by AIG clients. Brightpoint and AIG negotiated the terms of
a $15 million "retroactive" insurance policy that covered all of the
extra UK losses. The parties agreed to combine this "retroactive
coverage" with prospective fidelity coverage (together, the Policy) in
an effort to avoid scrutiny from Brightpoint's Auditors (the Auditors)
The "cost" of the $15 million "retroactive coverage" to Brightpoint
was about $15 million, which Brightpoint was to pay in monthly
premiums" over the prospective three-year term of the policy. The

Policy, finalized in January 1999, enabled Brightpoint to record in
1998 an insurance receivable of $11.9 million, which Brightpoint
netted against the total UK losses of about $29 million, bringing the
net loss.to within the previously disclosed $13 million to $18 million
range

In fact, the "retroactive coverage" should not have been accounted
for as insurance. It was merely a "round-trip" of cash a mechanism
for Brightpoint to deposit money with AIG, in the form of monthly
premiums," which AIG was then to refund to Brightpoint as

purported "insurance claim payments." In drafting the Policy, Delaney
and Harcharik took pains to ensure that the "retroactive coverage
raised no "red flags" for the Auditors: They created a blended fidelity
coverage and retroactive policy that was designed to look like
traditional, non-retroactive indemnity insurance and they gave the
policy an effective date of August 1998

In October 2001, following an inquiry by the Commission's staff, the
Auditors began looking more closely at the Policy and determined that
it was not traditional insurance. Although the Auditors questioned
whether the policy was insurance at all, they decided at the very least
that the policy provided retroactive coverage and, therefore, that all
premium expense associated with it should have been recorded in
1998. On November 13, 2001, Brightpoint announced a restatement
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which treated the Policy as real, but retroactive, insurance (the First
Restatement). The First Restatement expensed the full policy
premium" in the fourth quarter of 1998, amounting to $15.3 million

went

kg e

On January 31, 2002, Brightpoint announced that it would further
restate its financial statements to reflect that the "premiums" for the
retroactive coverage" under the Policy were only deposits with AIG

This second restatement came about when the Auditors learned that
one day before Brightpoint announced the First Restatement, it had
cancelled" the "retroactive coverage" and obtained from AIG a

refund in the full amount of premiums Brightpoint had paid over and
above the "insurance claim payments" made to it by AIG under the
retroactive coverage." The cancellation transaction left no doubt that

the "retroactive coverage" was not insurance

ant
Rik

Based on the facts alleged, in the civil action the Commission charged

ally

Brightpoint with securities fraud in violation of Section 17(a) of the
Securities Act of 1933 (Securities Act) and Section 10(b) and Rule
10b-5 of the Securities Exchange Act of 1934 (Exchange Act) and
with violating the reporting, books-and-records, and internal controls
provisions of Exchange Act Sections 13(a) and 13(b)(2) and
Exchange Act Rules 12b-20, 13a-1 and l3b2-1

ms of
AIG with securities fraud in violation of Section 10(b) of the Exchange
Act and Rules 10b-5 and aiding and abetting violations of Exchange
Act Rule 13b2-2 for making materially false statements to the
Auditors

y) in
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Delaney with securities fraud in violation of Section 17(a) of the
Securities Act and Section 10(b) and Rule 10b-5 of the Exchange Act
with violating the reporting, books~and-records, and internal controls
provisions of Exchange Act Section 13(b)(5) and Exchange Act Rule
13b2-1 and with violating Exchange Act Rule 13b2-2 for making
materially false statements to the Auditors, Delaney was also alleged
to be fiabie as a control person of Brightpoint, pursuant to Section 20
(a) of the Exchange Act, for Brightpoint's books-and-records
violations under Exchange Act Section l3(a) and Exchange Act Rules
12b-20 and 13a~1.

Ted -
anise
iv

•

i

laney

jollity. F

1

Harcharik with securities fraud in violation of Section 10(b) of the
Exchange Act and Rules 10b-5 and with aiding and abetting violations
of Exchange Act Section l3(b)(5) (internal controls and books-and-
records provision) and Exchange Act Rules 13b2-1 (books-and-
records provision) and 13b2-2 (making materially false statements to
the Auditors).

I
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• Bounsall with violating the books-and-records provisions of Rule
13b2~1 of the Exchange Act.

Without admitting or denying the allegations in the Commission's
complaint, all of the defendants except Harcharik have agreed to settle the
Commission's charges. In connection with the settlements, AIG agreed to
pay a civil penalty of $10 million, Brightpoint agreed to pay a civil penalty
of.$450,000, Delaney agreed to pay a civil penalty of $100,000 and
consented to the entry of a Final Judgment that permanently enjoins him
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from future violations of the federal securities laws and permanently bars
him from serving as an officer or director of any public company, and
Bounsall agreed to pay a civil penalty of $45,000.

With regard to Harcharik, the Commission's complaint seeks the entry of a
final judgment permanently enjoining him from future violations of the
federal securities laws and ordering him to pay civil penalties.

Without admitting or denying the facts set forth in their respective
administrative orders, AIG, Brightpoint and Bounsalf also consented to the
issuance of separate cease-and-desist orders. Specifically, AIG and
Brightpoint consented to the issuance of separate orders (i) finding that .
each violated the anti fraud provisions of the Exchange Act and, in the case
of Brightpoint, the antifraud provisions of the Securities Act and the
reporting provisions of the Exchange Act, and (ii) directing that AIG and
Brightpoint, respectively, cease and desist from further violating those
provisions. In addition, AIG consented to pay $100,000 in disgorgement
and to retain an independent consultant to make recommendations to
ensure that AIG's insurance products will not be used in the future to
violate the securities laws, Bounsall consented to the issuance of a separate
order (i) finding that he was a cause of Brightpoint's violation of the books-
and-records provisions of Rule 13b2-1 of the Exchange Act and (ii) directing
him to cease and desist from further violating that provision.

Brightpoint is a Delaware corporation headquartered in Plainfield, Indiana
that provides outsourced services such as distribution, fulfillment,
customized packaging, prepaid and e-business solutions, and inventory
management in the wireless telecommunications and data industry. AIG.is
a Delaware corporation with its principal corporate offices located inNew
York, New York and is a holding company that, through its subsidiaries, is
engaged in a broad range of insurance and insurance-related activities in
the United States and abroad.

>-SEC Complaint in this matter

http ://www. sec. gov//ifigation/litreleases//rl 8340. him
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