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ARIZONA CORPORATION COMMISSION
CODE OF ETHICS

BY THE COMMISSION:

PREAMBLE

NARUC Code of Ethics, Canon I, Ariz. Code of Judicial Conduct, Canon I, Rule 1.2

1. GENERAL ETHICAL DUTIES

Rule 1.1

7

8

9

10

l l

12

13

14
15 The Arizona Corporation Commission is dedicated to ensuring the public trust. As members of

16 a public body, the Commissioners should respect and comply with the law and should conduct

17
l g the Commission. This code of ethics is intended to recognize and establish the moral duties and

19 obligations of Commissioners that involve not only obeying the law, but also perfomiing their duties

20 with the highest standards of ethical and professional conduct.

21

22

23
24 Commissioners shall discharge their duties in full compliance with applicable laws

25 concerning ethical conduct.

26

27

28

themselves at all times in a manner that promotes public confidence in the integrity and impartiality of

Soured: I

' A full text copy, or link to a full text copy, of the sources cited herein may be found in the attached
"Code of Ethics Appendix."
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I SOllIC€I 1992 Ariz. Sess. Laws, ch. 134 § l, NARUC Code of Ethics, Canon I, Ariz. Code of

2 Judicial Conduct, Canon l, Rule I.I

3

4 PROPER PERFORMANCE OF COMMISSIONER DUTIESll.

5 Rule 2.1

6 Soiree :

The official duties of Commissioners take precedence over all other activities.

NARUC Code of Ethics, Canon III, Ariz. Code of.ludicial Conduct, Canon II, Rule 2.l

7

8 Rule 2.2 Commissioners should be faithful to and constantly strive to improve their competence

I()

9 in regulatory principles.

Source: NARUC Code of Ethics, Canon Ill. Ariz. Code ofludicial Conduct, Canon ll, Rule 2.5

I I

12 Rule2.3 Commissioners should maintain order and decorum in the proceedings before them.

13

14

15

16

17

Commissioners should be patient, dignified, and courteous to litigants, witnesses, lawyers. and others

with whom the Commission deals in an official capacity, and should require similar conduct of lawyers,

staff. and others subject to the Commissioners' direction and control. Commissioners should afford to

every person who is legally interested in a proceeding, or his or her lawyer, the full right to be heard

according to law.

18 Source : NARUC Code of Ethics, Canon laI, Ariz. Code ofludicial Conduct, Canon ll, Rule 2.8

la

20 Rule 2.4 Commissioners should not perform an act in a private capacity that may be construed

21 as an official act.

22 A.A.C. R2-5A-501Source:

23

24 Rule 2.5

25

26

27

Commissioners shall not with corrupt, malicious, unscrupulous, unethical, or

intimidating intent use their political influence or position to cause the firing, promotion, or demotion

of any Commission employee or the hiring or failure to hire any applicant for employment with the

Commission.

28 Source: A.R.S. §§ 1-215, 13-1202, 41-753, Blackly Lau Dicrionarjv (lath ed. 2014)
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l

2

3

4

5

6

7

Comment: The following definitions shall apply: Conupt means a wrongful design to acquire or

cause some pecuniary or other advantage to the person guilty of the act, or to some other person.

Malicious means a wish to vex, annoy, or injure another person, or an intent to do a wrongful act.

Unscrupulous means behaving in a way that is dishonest or unfair in order to gain advantage. Unethical

means lacking moral norms or standards of professional conduct. Intimidating means using words or

conduct to threaten (1) physical injury to another person, or (2) serious damage to the property of

another person, or (3) serious public inconvenience.

8

9 Il l . PROHIBITION ON HARASSMENT

10 Rule 3.1

l l

12

13

The Commission is committed to maintaining human dignity and protecting its

employees from unlawful harassment. whether it is of a sexual nature or based on race, color, national

origin, religion, age, disability, genetic information, gender, pregnancy, military or veteran status, or

any other status protected by law. Commissioners are prohibited from engaging in unlawful harassment

14

15

in any form, whether verbal, physical or visual.

Source: 42 U.S.C. § 2000e, et seq., 29 U.S.C. § 621, et seq., 42 U.S.C. § l 2loI, et seq., Ariz.

16 Code of Judicial Conduct, Canon ll, Rule 2.3

17

18 Iv . AVOIDINC CONFLICTS OF INTEREST

19 Rule 4.1

20

21

22

23

Commissioners or their relatives who have a substantial interest in any contract, sale,

purchase, or service to the Commission shall disclose that interest in the public records of the

Commission, and shall ref ain from voting on or participating in matters in such contract, sale, or

purchase. Commissioners shall also disclose any substantial interests in any decision of the

Commission, and shall refrain from participating in any manner in such decisions.

24 Source:

25

26

27

28

A.R.S. § 38-501, Er seq.

Comment: A Commissioner should disqualify himself or herself in a proceeding where that

Commissioner determines that he or she cannot be impartial, such as when the Commissioner has a

personal bias or prejudice concerning a party. Commissioners should also not allow family, social, or

other relationships to influence their official conduct or judgment. A substantial interest exists if all of

76640
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l

2

the following are present: (i) the decision could affect, either positively or negatively, an interest of the

Commissioner or his/her relative. (ii) the interest is pecuniary or proprietary, such as a financial interest

3 or ownership interest, and (iii) the interest is not "remote" as defined by A.R.S. § 38-502(l0).

4

5 Rule. 4.2

7 Source:

8

9

I0

Commissioners shall not beemployed by, hold an official relation to, or own stocks or

6 bonds in, a corporation that is regulated by the Commission.

A.R.S. §40-101, NARUC Code of Ethics, Canon II

Comment: It is permissible for a Commissioner to be indirectly invested in the stock of a regulated

entity, provided such investment is through entities not regulated by the Commission. For example, it

is permissible for a Commissioner to be invested in a brokerage account that pennies the broker to

I I invest the clients funds in various entities.

12

13 Rule. 4.3

14

15

Commissioners shall not receive, or agree to receive, compensation other than as

provided by law, for any service rendered or to be rendered by the Commissioner, related to matters

pending before the Commission.

16 Source:

17

18

19

20

21

A.R.S. § 38-505

Comment: Commissioners should not solicit or accept food, refreshments, or other items paid for

by members of the regulated community who have pending matters before the Commission. This

provision does not prohibit Commissioners from accepting food, refreshments, or unsolicited

advertising or promotional material of nominal value in other contexts, provided that the purpose of

the transaction is not, or docs not appear to be, designed to influence official action.

22

23 Rule 4.4

24

25

26

Commissioners shall not use their official position to secure any valuable thing or

valuable benefit that would not ordinarily be provided to the Commissioner in the performance of the

Commissioner s official duties, if the thing or benefit is of such a character as to manifest a substantial

and improper influence on the Commissioner.

27 Source: A.R.S. § 38-504

28

76640
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l

2

3

4

5

6

7

8

9

10

I I

12

Comment: Commissioners should self-regulate their outside activities to minimize the risk of

conflict. But, the receipt ofa benefit by a Commissioner does not, standing alone. establish a substantial

and improper influence. For example. a Commissioners attendance and participation in trade industry

events related to matters within the Commissionls jurisdiction often serve the public interest.

It is appropriate for Commissioners to attend luncheon meetings, dinner meetings, or industry-

related gatherings and conferences sponsored by industrial, technical. and professional associations,

when attendance and participation serves the public interest and involves a discussion of matters of

mutual interest to the Commission and in furtherance of the Commissioners duties. Likewise, it is

appropriate for Commissioners to accept travel-related reimbursement for events related to

Commission business when (i) attending educational or informational settings, (ii) attending events or

meetings in which the Commissioner is scheduled to meaningfully participate, or (iii) the events relate

to the Commissioners official duties. No benefit or travel-related expense may be accepted if it is

13 offered in exchange for official action.

14

15 Rule 4.5

16

17

A Commissioner shall not represent another person or entity before the Commission for

a period of one year following the date the Commissioners tenure as a member of the Commission

ends.

18 SOIWCC : A.R.s. § 38-504
19

20 V_ DISCLOSURE

21 Rule 5.1 Commissioners must file with the Arizona Secretary of State a verified financial

22

23

24

25

disclosure statement each year. The matters disclosed include sources of personal compensation, the

identity of personal creditors and debtors, and ownership interests in investments. businesses, and real

property.

Source:

26

A.R.S. §§ 18-444, 38-541, 38-543-38-545

Comment: Commissioners shall make their verified annual financial disclosure statements

27 available to the public on the Commission website.

28

76640
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l Rule 5.2

2

3

4

5

6

7

8

9

10 Source:

l l

12

13

14

15

16

17

A Commissioner shall not knowingly communicate with any person, representing an

industry or public service corporation whose interests will be affected by Commission decisions, and

whose intent is to influence any decision. legislation. policy, or Rulemaking within the Commission's

jurisdiction, unless that person has registered as a lobbyist with the Commission prior to making or

attempting to make such communication. This registration requirement shall not apply to individuals

representing themselves, subject matter experts or other persons who answer technical questions or

who provide technical information at the request of Commission lobbyist, or licensed attorneys whose

primary purpose in communicating with a Commissioner is to advocate on behalf of a party in the

course of Commission proceedings.

A.R.S. § 41-1231, et seq.

Comment: Lobbyist registration is administered by the Commission and is separate from other

statutory lobbyist registration requirements. The Commission shall make lobbyist registration

information available on its website. The information provided shall be consistent with the lobbyist

registration form prescribed by the Arizona Secretary of State. which includes the lobbyists current

and former list of clients. Commissioners are encouraged to access information regarding licensed

attorneys who have made an appearance on behalf of a party in the course of a Commission proceeding

through the Commission's e-docket system.

18

19 Rule 5.3

20

21

22

Commissioners shall disclose on a quarterly basis any gifts or things of value received

directly from any person or entity affiliated with a public service corporation regulated by the

Commission. "Gifts or things of value" under this code shall be limited to those things or services with

a cash value of more than $20.

23 Source: A.A.C. R2-5A-501 , Ariz. Code of Judicial Conduct. Canon III, Rule 3. la

24

25

26

27

Comment: Commissioners should not accept any gifts or things of value from anyone when the

purpose is, or appears to be, designed to influence official action. Commissioners should likewise not

permit themselves to be placed under any kind of personal obligation that could lead a person to expect

official favors. Commissioners shall make these quarterly disclosures available to the public on the

28 Commission website.

76640
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l VI. CAM PAIGN CONTRIBUTIONS

2 Rule 6.1

3

4

5 Source:

6

7

8

9

10

l l

12

Commissioners receiving campaign contributions shall conduct all necessary due

diligence to properly and accurately document those contributions, to fully comply with campaign

finance reporting laws.

A.R.S. §§ 16-926, 18-444, 38-541, 38-543-38-545, Citizens United v. Federal Election

Commission,558 U.S. 310 (20l 0)

Comment: Commissioners who are running for re-election should remain actively involved in

f inancially managing their own campaigns so that contributions can be properly recorded.

Commissioners shall make these disclosures available to the public on the Commission website. To

avoid any appearance of impropriety or conflict of interest in the Commissionerls official conduct,

Commissioners should be particularly mindful of any campaign contributions received firm regulated

entities, or campaign contributions received from individuals or entities affiliated with regulated

13 entities.

14

15

16

17

Commissioners are not expected to know or disclose the funding source of any independent

expenditures, unless these funding sources are confirmed by the donors, however, Commissioners must

continue to disclose any and all campaign contributions as required by Arizona law. Commissioners

should educate themselves on the financial disclosure handbook and be familiar with the law, including

18 any amendments or changes to the law regarding disclosure.

19

20 Rule 6.2

21

22

23

24

A Commissioner shall declare any known contributions to his or her candidate

committee received after the effective date of this Code from a party of any proceeding that has been

set for open meeting before the Commission. A Commissioner shall file a declaration in the docket for

the proceeding as soon as practicable upon the open meeting being noticed and alter the Commissioner

knows that a declaration is required. The declaration shall identify the donor, the relationship to the

25 party, the amount of the contribution, and note any contributions that were returned to the contributor.

26

27

28

A Commissioner shall also make a verbal declaration at open meeting immediately after the

relevant agenda item is introduced for discussion. After a declaration is made at open meeting, any

party to the proceeding shall be given the opportunity to be heard on the issue of recusal. Following

766407 DECISION no.
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I

2

3 Source:

4

the opportunity to be heard, recusal is at the discretion of the Commissioner making the declaration.

Recusal is also subject to the doctrine of necessity.

A.R.S. §§ 10-140, 16-901, 16-905, 16-911, 16-913, 16-916, 16-918, 16-922, 16-926,

A.A.C. Rl4-3-103, Citizens United v. Federal Election Commission, 558 U.S. 310

5

6

7

8

9

10

l l

12

(2010)

Comment: For the purposes of this Rule, a contribution means any money, advance, deposit, or

other thing of value that is made to a Commissioners candidate committee for the purpose of

influencing an election but does not include contributions that have been returned to the donor. For the

purposes of this Rule only. a "party" is defined at A.A.C. RI4-3-103 subject to the following: (I) when

the party is an entity, the obligations of this Rule extend to the entity, its owners, directors, employees,

and any political action committee registered by the entity. and (2) a "party" does not include

Commission staff See A.R.S. § 10-140. A contributors status as an owner. officer. director, or

13 employee is set at the time of making a contribution. This provision does not apply to contributions

14 transferred from a prior candidate committee under A.R.S. § 16-913.

15

16 VII. PUBLIC ACCESS TO INFORMATION

17 Rule 7.1

18

19

20

21

22

Meetings involving a quorum of Commissioners, where legal action is discussed,

deliberated. proposed, or taken, shall be conducted in public and in accordance with Arizona Open

Meeting Law. The Arizona Open Meeting Law requires public notice of meetings. prohibits certain

discussions between public officers outside of those meetings, and limits discussion at public meetings

regarding official action to items related to the agenda.

Source:

23

24

25

26

A.R.S. § 38-431, et seq.

Comment: Calls to the public are governed by different rules and allow the public to address the

Commission on any topics of concern within the Commissions jurisdiction. even if the topic is not

specifically on the agenda. During open calls to the public, a Commissioner may not dialogue with the

presenter if the topic is not on theagenda, however, the Commissioner may (i) respond to criticism,

27 (ii) ask staff to review an item, or (iii) ask that an item be placed on a future agenda. In addition, a

28 Commissioner who proposes that the Commission have the opportunity to consider an off-agenda
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l

2

subject at a future public meeting, without more, does not violate the Arizona Open Meeting Law

because it does not propose legal action.

3

4 Rule 7.2 The Commission shall designate from among existing employees a Public Records

5 Officer. The Public Records Officer shall be responsible for complying with public records requests as

7

6 required by Arizona law.

Source:

8

9

10

l I

12

I 3

14

15

16

17

18

19

A.R.S. §§ 39_I2I-39-161

Comment: Electronic messages sent or received by government-issued electronic devices that have

a substantial nexus to Commission activities are public records and subject to public inspection.

Commissioners likewise have a duty to reasonably account for official activity, even when that activity

is conducted on private devices or through private e-mail accounts. Commissioners cannot use private

devices and accounts for the purpose of concealing official conduct.

To ensure transparency and promote accountability to the public, Commissioners shall make

their official calendars available to the public on the Commission website on at least a quarterly basis.

Commissioners shall, at a minimum, disclose in accordance with the following schedule: Ql (January.

February, and March) will be available on the Commission website beginning May l, Q2 (April, May,

and June) will be available on the Commission website beginning August l, QS (July, August, and

September) will be available on the Commission website beginning November l, and, Q4 (October,

November. and December) will be available on the Commission website beginning February l .

20

21

22

23

Rule 7.3 Ex parte rules prohibit communications to or from a Commissioner, not on the public

record, concerning the substantive merits of a contested proceeding. The ex parte rules commence

when a matter is set for a public hearing and terminate once an application for rehearing has been

24 denied.

25 S()lllCC' : A.A.c. RI4-3-1 13

26

27

28

Comment: The ex parte rule similarly applies to communications to or from agents of the

Commissioner involved in the decision-making process. such as the Commissionerls policy advisors

and items. The ex parte rule does not prohibit discussions about procedural matters or comments from

76640
9 DECISION NO.



DOCKET no. AU-00000E-17-0079

l

2

the public. For example, Commissioners can communicate or inquire about scheduling issues, docket

filing issues, or other case administration issues, without violating the ex parte rule.

3

4 ETHICS OFFICERa m.

5 Rule 8.1 The Commissions Ethics Officer shall be the Commissions Chief Counsel (Director

6

7

8

9

10

I I

12

13

14

15

16

of the Commissions Legal Division). If the Commission determines (by a majority vote) or the Chief

Counsel determines that the Chief Counsel is unable to perform the duties of Ethics Officer on a

particular matter, the Commissionls Assistant Chief CounseI shall be the Commission's Ethics Officer

for that matter. The Ethics Officer shall provide an annual training to Commissioners to ensure

familiarity with the Commissionls Code of Ethics. applicable Arizona laws related to the conduct of

public officials, public record laws, and open meeting laws. The Ethics Officer shall likewise be

available to provide advice to the Commissioners on ethics issues as needed.

Comment: Any complaint alleging a violation of any provision of these rules should be submitted

in writing and under oath to the Ethics Officer, who shall report such complaint to the Commissioners

and the Executive Director. Commissioners are likewise expected to disclose any job-related illegal or

unethical behavior on the part of any individual, including the Commissioner him/herself.

17

18 ENFORCEMENTlx.

19 Rule9.l

20

21

22

23

24

25

26

The Attorney General shall bring an action against any Commissioner who usurps,

intrudes into or unlawfully holds or exercises that Commissioners public office. when the Attorney

General has reason to believe that that the Commissioners public office is being usurped. intruded into

or unlawfully held or exercised.

The Attorney General may also empanel a state grand jury to investigate and return indictments

for knowing or corrupt misconduct involving Commissioners. Commissioners may be impeached for

high crimes, misdemeanors or malfeasance in office, and/or recalled by the voters. Commissioners are

also subject to the federal and state criminal laws.

27 Source: Ariz. Const. Art. VIII; A.R.S. §§ I2-204] etseq.,38~3 l I-38-312, 38-44] efseq.,

28 21 -422(B)(1 )

76640
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l Comment: Violations of Arizona law by any Commissioner should be referred for review to the

Attorney General or the county attorney for the county where the events allegedly took place.2

3

4 ADOPTION OF CODEx .

Rule 10.15

6

7

8

9

10

With the exception of Section V, Rule 5.2, this Code of Ethics shall take effect

immediately upon approval of the Commission and shall be re-adopted at the swearing in of each new

Commissioner. Section V, Rule 5.2 shall take effect ninety (90) days from the effective date of this

Code of Ethics to allow parties time to register with the Commission. The Commissioners shall review

this Code of Ethics periodically to determine if any amendment is required.

c
l l /A

CHAIRMA FORESE NC  M SSIO

/

I4 .

12

13

l
S

we /I ./14
oMISSIONER OLS CO MISSIONER BURNS

'u-lm;
4

l

15 COMMISSIONER TOBIN

16

17 " ¢

IN WITNESS WHEREOF, I, TED VOGT, Executive Director of
the Arizona Corporation Commission, have hereunto, set my
hand and caused the official seal of this Commission _ affixed
a t in the City of Phoenix , this day of

x , 2018.
he Capitol,

\ L_18

19

\

F

E DIRECTOR
TED VOG
EXECU

20

21

22

23

24

25

26

27

28
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APP-001

Cases
Citizens United v. Federal Election Commission,

588 U.S. 310 (2010)
United States Code

https://www.eeoc.gov/laws/sta
tutes/adea.cfm

https://www.eeoc.gov/laws/sta
totes/mlevitcfm

Age Discrimination in Employment Act,
29 U.S.C. § 621, et seq. (with EEOC annotations)

Title VII of the civil Rights Act,
42 U.S.C. § 2000e, et seq. (with EEOC annotations)

Americans with Disabilities Act, https://www.eeoc.gov/laws/sta
tutes/ada.dm

42 U.S.C. § 12101, Er seq. (with EEOC annotations)
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APP-079

APP-080

APP-081

APP-082

APP-083

APP-084

APP-085

APP-086

Ariz. Const. Art. VIII, Part 1, § 1
Ariz. Const. Art. am, Part 1, § 2
Ariz. Const. Art. VIII, Part 1, § 3
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APP-087
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APP-102

APP-103

APP-104
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APP-112

APP-114

APP-117

APP-119
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A.R.s. § 1-215
A.R.S. § 10-140
A.R.S. § 12-2041
A.R.S. § 12-2042
A.R.S. § 12-2043
A.R.S. § 12-2044
A.R.S. § 12-2045
A.R.S. § 13-1202
A.R.S. § 16-901
A.R.S. § 16-905
A.R.s. § 16-911
A.R.s. § 16-913
A.R.S. § 16-916
A.R.S. § 16-918
A.R.S. § 16-922
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APP-145

APP-147

APP-148

APP-149

APP-151

APP-152

APP-154

APP-155

APP-156

APP-157

APP-158

APP-159

APP-160

APP-161

APP-162

APP-164

APP-165

APP-166

APP-167

APP-170

APP-172

APP-173

APP-174

APP-175

APP-176

APP-177

APP-178

A.R.S. § 16-926
A.R.S. § 18-444
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A.R.S. § 38-431.03
A.R.S. § 38-431.04
A.R.S. § 38-431.05
A.R.s. § 38-431.06
A.R.S. § 38-431.07
A.R.S. § 38-431.08
A.R.S. § 38-431.09
A.R.S. § 38-441
A.R.S. § 38-442
A.R.S. § 38-443
A.R.S. § 38-444
A.R.S. § 38-445
A.R.S. § 38-446
A.R.S. § 38-447
A.R.S. § 38-448
A.R.s. § 38-449
A.R.S. § 38-450
A.R.s. § 38-501
A.R.S. § 38-502
A.R.s. § 38-503
A.R.s. § 38-504
A.R.S. § 38-505
A.R.s. § 38-506
A.R.s. § 38-507
A.R.S. § 38-508
A.R.s. § 38-509
A.R.S. § 38-510
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A.R.S. § 38-511
A.R.S. § 38-541
A.R.S. § 38-543
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A.R.S. § 39-121.01
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A.R.S. § 39-124
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A.R.S. § 41-1231
A.R.S. § 41-1232
A.R.S. § 41-1232.01
A.R.S. § 41-1232.02
A.R.S. § 41-1232.03
A.R.s. § 41-1232.04
A.R.S. § 41-1232.05
A.R.S. § 41-1232.06

iii

Decision No. 76640



AU-00000E-17-0079

Table of Contents

Document Title Page or Link

APP-233

APP-234

APP-236

APP-237

APP-238

APP-239

APP-240

APP-241

APP-242

APP-243

APP-244

APP-245

A.R.S. § 41-1232.07

A.R.S. § 41-1232.08

A.R.S. § 41-1233

A.R.s . § 41-1233.01

A.R.S. § 41-1234

A.R.s . § 41-1234.01

A.R.s. § 41-1235

A.R.S. § 41-1236

A.R.S. § 41-1237

A.R.s . § 41-1237.01

A.R.S. § 41-1238

A.R.S. § 41-1239

Arizona Session Laws

APP-2471992 Ariz. Sess. Law, ch. 134
Arizona Administrative Code

APP-252

APP-254

APP-255

A.A.C. R2-SA-S01
A.A.C. R14-3-103
A.A.C. R14-3-113

APP-257

APP-260

APP-314

NARUC Code of Ethics
Arizona Code of JudiciaI Conduct
Block's Law Dictionary (selections)

iv

Decision No. 76640



AU-00000E-17-0079
Citizens United v. FederalElection Comn, 558 U.S. 310 (2010)

130 S.ct. 876 187 L.R.R.M. (BNA) 2961, 175 L.Ed.2d 753 78 USLW 4078...

Amendment, as applied to nonprofit corporation's film
and three advertisements for the film.

130 S.ct. 876
Supreme Court of the United States

Affirmed in part, reversed in part and remanded.
CITIZENS UNITED, Appellant,

v

FEDERAL ELECHON COMMISSION.
Justice Thom.i> joined as to all of Justice Kennedy's
opinion except for Part IV.

Justices Stevena. (rim<hurg, Braver and Sotom:1>.o1.. JJ..

joined as to Part IV olJustice Kennedy's opinion.

Chief Justice R nlwrts filed a concurring opinion. in which
Justice .\let»joincd.

No. 08-205.

Argued Mar' h 24, 2009.

Reargued SIt. 9, 2009.

Decided Ja' . 21, 2010.
Justice Sculiu filed a concurring opinion. in which Justice
Alitnjoined and Justice lhonnisjoined in part.

Justice Simans filed an opinion concurring in part and
dissenting in part. in which Justices Ginsburg Brayer. and
Sulonim Ur joined.

Justice .Iln0Inn< filed an opinion concurring in part and
dissentingin part.

West Codenotes

Held Unconstitutional
\ I S.( ..\. §44Ih

Synopsis
Background: Nonprofit corporation brought action
against Federal Election Commission (FEC) for
declaratory and injunctive relief. asserting that it feared
it could be subject to civil and criminal penalties if
it mac through video-on-demand. within 30 days of
primary elections. a film regarding a candidate seeking
nomination as a political party's candidate in the next
Presidential election. The United States District Court for
the District of Columbia. A. Raymond Randolph, Circuit
Judge, and Royce (. Lambcrtli and Richard W. Roberts,
District Judges. *Aus WL *7SS753.denied corporation's
motion for preliminary injunction and granted summary
judgment to Commission. Probable jurisdiction was
noted. Prior Version Recognized as Unconstitutional

is t Sr x §608(€>

Holdings:The Supreme Court. Justice Kennedy. held that: **880 *3I0 Svllubus

[I] government may not, under the First Amendment.
suppress political speech on the basis of the speakers
corporate identity. overruling.lu.\Iin 1;.llirlugrlu (/mm/wr
of (0mm(ru. 494 U.S. 65°. ll() S.Ct. 1391. IOS L.Ed.*d
652;

la] federal statute barring independent corporate
expenditures for electioneering communications violated
First Amendment. overruling .lltChnnvll \. F¢¢/¢l1l/
E/vt IinII (.0mI'u. 540 l..S 93. l'4 S.(t. (11*). 157 L.Ed."d
491;

[3] disclaimer and disclosure provisions of Bipartisan
Campaign Reform Act of 2002 did not violate First

As amended by §203 of the Bipartisan Campaign Reform
Act of 2002 (BCRA). federal law prohibits corporations
and unions from using their general treasury **bbl
funds xo make independent expenditures for speech that
is an "electioneering communication" or for speech that
expressly advocates the election or defeat of a candidate.
' l1.S.(.§44 l h. An electioneering communication is "any
broadcast. cable. or satellite communication" that "refers
to a clearly identified candidate for Federal office" and
is made within 30 days of a primary election, § 434(fl(3l
(A). and that is "publicly distributed." l l CFR § l00.*9(ax)
U), which in "the case of a candidate for nomination
for President means" that the communication "[c]an
be received by 50.000 or more persons in a State where

APp-001wEsrLAvv
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as an appeal to vote for or against a specific candidate."
i l l . at 189 470. PP S.(\. "O : that 8 44th should be

invalidated as applied to movies shown through video-

on-dcmand because this delivery system has a lower risk

of distorting the political process than do television ads.
and that there should be an exception to §44 l b's ban for

nonprofit corporate political speech funded overwhelming

by individuals-are not sustainable under a fair reading of
the statute. PP 888 - 892.

a primary election is being held within 30 days," §
|00*9(bu 3l(ii). Corporations and unions may establish

a political action committee (PAC) for express advocacy
or electioneering communications purposes. a L» S LT 5
44 I b(h)(li. In .1l¢.(¢/11/1r/I \. l.1.(l11.11/ If/41 //nu (.nmnIII. <40
l S *)8. 70.*~-709. l*4 S.Ct 619 W L.Ed.°d 401. this
Court upheld limits on electioneering communications

in a facial challenge. relying on the holding in .4u.vlin
in Mir/i igun (/1am/vcr of (unmnr(¢. 4*)-l l..S. 657. ll()
S.(t. I ii. 108 LE<1 "d 6<". that political speechmay be

banned based on the speaker's corporate identity.

in January 2008. appellant Citizens United, a nonprofit

corporation. released a documentary (hereinafter Hillar.v)
critical of then-Senator Hillary Clinton a candidate for

her party's Presidential nomination. Anticipating that it

would make llillar.\ available on cable television through
video-on-demand within 30 days of primary elections

Citizens United produced te levis ion ads to run on
broadcast and cable television. Concerned about possible

civil and criminal penalties for violating 5 441 b. it sought
declaratory and injunctive relief. arguing that ( I) Q 4Hb

is unconstitutional as applied to Hillary: and (") BCRA's
disclaimer disclosure. and reporting requirements, BCRA

"Ol and 31 l. were unconstitutional as applied to Hillary

and the ads. The District Court denied Citizens United
a preliminary injunction and granted appellate Federal

Election Commission (FEC) summary judgment.

*all Held

I. Because the question whether § 441 h applies to Hillary

cannot be resolved on other. narrower grounds without

chilling political speech. this Court must consider the
continuing effect of the speech suppression upheld in

Austin. Pp. 888 - 896.

(b) Thus. this case cannot be resolved on a narrower

ground without chilling political **882 speech. speech
that is central to the First Amendment's meaning and

purpose. Citizens United did not waive this challenge to

Austin when it stipulated to dismissing the facial challenge
below, since ( I) even if such a challenge could be waived.
this Court may reconsider Austin and Q l1lh's facial

validity here because the District Court "passed upon" the
issue, I.<./iron r. Nuriunul Railroad l'u.r.vwi.u¢r ( i117un uIunI
513 l.S. 374. 379. 115 S.(t. ')al. 130 L.lit1.'d \N1 i (2)

throughout the litigation. Citizens United has asserted a

claim that the FEC has violated its right to free speech. and
(3) the parties cannot enter into a stipulation that prevents
the Court from considering remedies necessary to resolve

a claim that has been preserved. Because Citizen United's

narrower arguments are not sustainable. this Court must

in an exercise of its judicial responsibility consider §
44 l b's facial validity. Any other course would prolong the
substantial. nationwide chilling effect caused by 4 44 I h's

corporate expenditure ban. This conclusion is further
supported by the following: (I) the uncertainty caused

by the Government's litigating position. (2) substantial

time would be required to clarify § 44lb's application
on the points raised by the Government's position in

order to avoid any chilling effect caused by an improper
interpretation: and (3) because speech itself is of primary

importance to the integrity of the election process, any
speech arguably within the reach of rules created for

regulating *3l2 political speech is chilled.The regulatory
scheme at issue may not be a prior restraint in the strict
sense. However. given its complexity and the deference

courts show to administrative determinations. a speaker
wishing to avoid criminal liability threats and the heavy

costs of defending against FEC enforcement must ask a
governmental agency for prior permission to speak. The

restrictions thus function as the equivalent of a prior
restraint. giving the FEC power analogous to the type

of government practices that the First Amendment was

drawn to prohibit. The ongoing chill on speech makes it

(a) Citizen Unitcd's narrower arguments-that Hillary

is not an "electioneering communication" covered by §
4-llb because it is not "publicly distributed" under ll
(FR § l 00.*9(a)("); that § 44lb may not be applied Io
Hillary under Federu/ E/vrlion (r>mm'n ix l l i.v<nn.vin Rig/H

f(l Life. III(. 551 U.S. 449 127 S.CL T65\. 168 L.Ed.»d 329
1 II RTL). which found §44 I b unconstitutional as applied

to speech that was not "express advocacy or its functional
equivalent." i¢/. at 4S1. 177 S(1 . *Of * (op inion o f

RUBERTS, C.J.). detemiining that a communication "is
the functional equivalent of express advocacy only if [it]

is susceptible of no reasonable interpretation other than

APP-002WESTLAW
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necessary to invoke the earlier precedents that a statute

that chills speech can and must be invalidated where its

facial invalidity has been demonstrated. Pp. 892 - 896.

s

2. Austin is overruled, and thus provides no basis for
allowing the Government to limit corporate independent

expenditures. Hence, 8 44 lhs restrictions on such

expenditures are invalid and cannot be applied to Hillary.
Given this conclusion. the part of McConnell that upheld
BCRA 5 "03's extension of 44 lb's restrictions on

independent corporate expenditures is also overruled. PP

896 914.

S.(i. 1657

direct contributions to candidates. IS lS.(`. § 608(b),
recognizing a governmental interest in preventingquidpru
quocorruption. 4*4 l s.. at 'S-*o. 90 S(l1. al " However.
the Court invalidated Q60Rfel's expenditure ban which

applied to individuals. corporations and unions because

it "lail[ed] to serve any substantial governmental interest
in stemming the reality or appearance of  corruption

in the electoral process," it/ al 47-48. vo S.(1. (»I*.
While Buekle.v did not consider a separate ban on

corporate and union independent expenditures found in
§ 610. had that provision been challenged in Buckley

'  s  wake. it could  not have been squared with the

precedent's reasoning and analysis. The Bu¢kl¢.t Court
did not invoke the ovcrbreadth doctrine to suggest that §
mlsici's expenditure ban would have been constitutional

had it app lied to  corporations  and unions  but not

individuals. Notwithstanding this precedent Congress
soon recodified § 6l0's corporate and union expenditure

ban at * ll.S.C. § 4~1lh. the provision at issue. Less
than two years after Buckley. Bellotli reaffirmed theFirst

Amendment principle that the Government lacks the

power lo restrict political speech based on the speaker's
corporate identity. H* l S...ll *x-1 785. vs 8.(.1 14417

Thus the law stood until Austin upheld a corporate

independent expenditure restriction, bypassing 8uzkl¢'.\'
and Bellini by recognizing a new governmental interest
in preventing "the corrosive and distorting effects of

immense aggregations of [corporate] wealth that have
little or no correlation to the publics support for the
corporation's political ideas." 494 ll.S.. at too. l ltd S.(t
1391. PP 899- 903.

(c ) This  Court is  conf ronted with conf lic ting l ines

of precedent: a pre-Austin line forbidding speech

restrictions based on the speaker's corporate identity
and a post-Auvrin line permitting them. Neither Au.v1in

's antidistortion rationale nor the Government's other

justifications support §441 b's restrictions. Pp. 903 - 91 l.

(a) A lthough the  F irs t Amendment p rovides  that
"Congress shall make no law abridging the freedomof
speech" § -l-llb's prohibition on corporate independent
expenditures is an outright ban on speech. backed by
criminal sanctions. It is a ban notwithstanding the fact

that a PAC created by a corporation can still speak. for
a PAC is a separate association from the corporation.

Because speech is an essential mechanism of democracy
-it is the means to hold of f ic ials accountable to the

people-political speech must prevail against laws that
would suppress it by design or inadvertence. Laws
burdening such speech are subject to strict scrutiny. which

requires the Government to prove that the restriction

"furthers a compelling interest and is narrowly tailored
to achieve that interest." l1R1.l. 551 l S at 464. PP

This language provides a sufficient framework

for protecting the interests in this case. Premised on
mistrust of governmental power. the First Amendment
stands against attempts to dislavor certain subjects or

viewpoints or to distinguish among different speakers.

which **883 may be a means to control content. The
Government may also commit a constitutional wrong

when by law it identifies certain preferred speakers. There

is no basis for the proposition that in the political speech
context. the Government may impose restrictions on
certain disfavored speakers. Both history and logic lead to
this conclusion. PP 896 - 899.

1 76<.

(I) The First Amendment prohibits Congress from fining

or jailing citizens. or associations of citizens. for engaging
in political speech. but Austin's anti distortion rationale
would permit the Government to ban political speech

because the speaker is an association with a corporate
Tomi. Political speech is "indispensable to decisionmaking

in a democracy. and this is no less true because the speech
comes from corporation." 1fu1/4/IN. vIi/vw.all 777. Qs S Ct

1407 (footnote omitted). This protection is inconsistent

with Austin' s rationale which is  meant to  prevent

(b) The Court has recognized that the First Amendment
applies to corporations. e.g. Flr.vI .\.Ru. Bunk 0/ 8¢».v1nn

B(//(I[Ii 43< l .S 778. ii 14. 08 S.(lt. 140/.

55 L.Fd."d 707. and extended this protection to the

context of political speech, see. e.g..\A.4(P r. Bulmn.
.wt  US  4 1 4 .  4 *x_ 4 ° 9 .  S O 8 0 .  is .  9  l . .E d "d  4 0 5
Addressing challenges to the Federal Election Campaign
Act of 1971 the Buckley Court *3 l3 upheld limits on
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al 659.

including those made by corporations do not give rise

to corruption or the appearance of corruption. That
speakers may have influence over or access to elected

officials does not mean that those officials are corrupt.

And the appearance of influence or access will not cause
the electorate to lose faith in this democracy. (̀ (II>(rlmI i
.1 I .1Iu.v.v(i. ((I(/1(u. 556 us $08 pt) S.C1. 4754. 173

l.lkl"d 1208 distinguished. PP 908 -91 l.

/)(I 11.¥ \
7°4. . pg S.(.l.

(3) The Government's asserted interest in protecting
shareholders from being compelled to fund corporate

speech. like the antidistonion rationale, would allow
the Government to ban political speech even of media

corporations. The statute is undcrinclusive; it only

protects a dissenting shareholder's interests in certain
media for 30 or 60 days before an election when such

interests would be implicated in any media at any time.
It is also overinclusive because it covers all corporations
including those with one shareholder. P. 91 l.

*3l5 (4) Because § 44lb is not limited to corporations
or associations created in foreign countries or funded

predominately by foreign shareholders it would be
overbroad even if the Court were to recognize a

compelling governmental interest in limiting foreign
influence over the Nation's political process. P. 91 l.

corporations from obtaining " an unfair advantage in

the political marketplace " by using " 'resources amassed
in the economic marketplacc. " 404 U.S. IIU

S U 1301 First Amendment protections do not depend

on the speaker's "financial ability to engage in public
discussion." 8u(A/1.1. vuIIra. al 49. 96 S(1 617. These

conclusions were reaffirmed when the Court invalidated

**884 a BCRA provision that increased the cap on
contributions to one candidate if the opponent made

certain expenditures from personal funds. *3l4
IL(lel1l/ l;./c¢ /Ion ((1/mmII i i i  l ..S

*759. 171 l..Ed."d 737 Distinguishing wealthy individuals

from corporations based on the latter's special advantages
of Ag.. limited liability does not suffice to allow laws

prohibiting speech. It is irrelevant for First Amendment

purposes that corporate funds may "have little or no
correlation to the public's support for the corporation's
political ideas." .lu.vlin .vu1nu.at 660. HU S.(lt. 1391. All

speakers. including individuals and the media. use money

amassed from the economic marketplace to fund their
speech. and the First Amendment protects the resulting

speech. Under the antidistortion rationale. Congress
could also ban political speech of media corporations.

Although currently exempt from § 44 I h, they accumulate
wealth with the help of their corporate form may have

aggregations of wealth and may express views "hay[ing]
little or no correlation to the public's support" for those

views. Differential treatment of media corporations and

other corporations cannot be squared with the First
Amendment. and there is no support for the view that the

Amendment's originalmeaningwould permit suppressing
media corporations' political speech.Austin interfereswith

the "open marketplace" of ideas protected by the First
Amendment. Nun l./»Ik Sly/lu 811 0/ E/er/mn.v \. LaIn':
TfIl.I(.\ 957 l..S. 196. ms. I"8 S.(t. 791. 169 1..Ed.°tl 665.
Its censorship is vast in its reach. suppressing the speech
of both for-profit and nonprofit. both small and large.

corporations. PP 903 - 908.

(d) The relevant factors in deciding whether to adhere

lo stare decision beyond workability-the precedent's

antiquity the reliance interests at stake. and whether
**885 the decision was well reasoned-counsel in favor

of abandoning Austin. which itself contravened the

precedentsof Buckley and Be/lolli. As already explained.
Austin was not well reasoned. It is also undermined by

experience since its announcement. Political speech is

so ingrained in this country's culture that speakers find
ways around campaign finance laws. Rapid changes in

technology-and the creative dynamic inherent in the
concept of free expression-counsel against upholding
a law that restricts political speech in certain media

or by certain speakers. In addition. no serious reliance

issues are at stake. Thus. due consideration leads to the
conclusion that Austin should be overruled. The Court

returns to the principle established inBuckley and Bellofli
that the Government may not suppress political speech

based on the speakers corporate identity. No sufficient
governmental interest justifies limits on the political

speech of nonprofit or for-profit corporations. Pp. 911 -
913.

(2) This reasoning also shows the invalidity of the

Government's other arguments. It reasons that corporate
political speech can be banned to prevent corruption or

its appearance. The Buckley Court found this rationale
"sufficiently important" to allow contribution limits but

refused to extend that reasoning to expenditure limits. 4'4
l  S it 'N 90 S ( t hl'. and the Court does not do so

here. While a single Bvllnlli footnote purported to lean c
the question open. 435 L'.S.. at 788. n. "6. 98 S.ct. l4()7.

this Court now concludes that independent expenditures.
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3. BCRA 201 and 31 I are valid as applied to the ads for

Hillary and to the movie itself. PP 913 - 917.

regard to disclaimers. Citizens United finally claims that

disclosure requirements can chill donations by exposing

donors to retaliation but of fers no evidence that its
members face the type of threats. harassment. or reprisals

that might make§20l unconstitutional as applied. PP 914
_ 916.

**886 (c) For these same reasons this Court affirms the
application of the §§201 and 31 l disclaimer and disclosure
requirements to Hillary.Pp. 916 - 917.

Reversed in pan. affirmed in part, and remanded.

(a) Disclaimer and disclosure requirements may burden

the ability to speak. but they "impose no ceiling on
campaign-related activities," Buvklfi . 1*4 U.S. at 64. 96

S.(t. Of " . o r " "prevent anyone from speaking," "
.l/{(.I»nmll..vuIuw. al "()l. l"4  S.(t. (61 ' l. The Buckley

Court explained that disclosure can be justif ied by a
governmental interest in providing "the electorate with

information" about election-related spending sources.

The McConnell Court applied this interest in rejecting
facial challenges to §§ 201 and 311. 540 U.S.. at l'I(».
l*4 S.C1 610J However.the Courtacknowlcdgedthatas-

applied challenges would be available if a group could

show a " reasonable probability " that disclosing its
contributors' names would " subject them to threats.

harassment, or reprisals from either Government officials
or private parties. " AL. it l')S. l"4 S(l (110I Pp. 913 -

914.

KENNEDY J.. delivered the opinion of  the Court, in
which RORFRTS, CJ. and S(AI .lA and .\l lT() JJ .

joined. in which THOMAS J.. joined as to all but Part

iv.  and  in which STFVFNS (;1 .\sHtR(; BRl"Yl*R,

and S()T()MAY()R.JJ..joined auto Part Iv. ROBFRTS,
CJ.. Gled a concurring opinion, in which ALI l() J .

joined. S(ALlA. J.. f iled a concurring opinion. in which
ALITO J.. joined. and in which THOMAS J.. joined in

part. ST1\14NS. J.. f iled an opinion concurring in part
and dissenting in part. in which (ilnsBl *R( i BR VolR
and S()T()MAY()R JJ. jo ined. THOMAS J.. f iled an

opinion concurring in part and dissenting in part.
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Opinion

Justice KENNEDY delivered the opinion of the Court.

(b) Thc disclaimer and disclosure requirements are valid
as applied to Citizens United's ads. They fall within

BCRA's "electioneering communication" definition: They

referred to then-Senator Clinton by name shortly before
a primary and contained pejorative references to her

candidacy. Section 311 disclaimers provide information
tO the electorate. .\l/.(nnn<ll. in/vru al  l * ) ( i  I " 1  S . ( t

al' ). and " insure that the voters are fully informed"
about who is speaking. Bu(kl¢.\'..Vu/im. at 76. 96 S.(t.

617. At the very *3l6 least. they avoid confusion by

making clear that the ads are not funded by a candidate

or political party. Citizens Unitcds arguments that §
311 is underinclusive because it requires disclaimers for
broadcast advertisements but not for print or lntcmet

advertising and that § 311 decreases the quantity and
effectiveness of the group's speech were rejected in
McConnell. This Court also rejects their contention that §
20ls disclosure requirements must be confined to speech

that is the functional equivalent of express advocacy
under I l R7Ls test lor restric tions on independent

expenditures . 551 ll.S.. al 469-476. PP S.(l. '65"

(opinion of ROBERTS. C.J.). Disclosure is the less-

restrictive alternative to more comprehensive speech
regulations. Such requirements have been upheld in
Buckley and McConnell. Citizens United's argument that

no informational interest justif ies applying § 201 to its
ads is similar to the argument this Court rejected with

*3l8 Federal law prohibits corporations and unions

f rom us ing  the ir general treasury f unds  to  make
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in theaters and on DVD. but Citizens United wanted

to increase distribution by making it available through
video-on-demand.

s

independent expenditures *3l9 for speech defined as an

"electioneering communication" or for speech expressly
advocating the election or defeat of a candidate. » L' .SC

~l4lb. Limits on electioneering communications were

upheld in .111 (uIII1i// i Iw/wr/I/ ii/v¢ /Mn (.(.»mnIu 540L S

93. 10370() I"1 S(i al'). 147 LEd."d 491 (7003). The

holding ofM¢(onnell rested to a large extent on an earlier
case. ..1 u.v/in i .1Ii(.hi.uun ( /I/Im/wr u/ (0InIm1.(¢. WE l .S
657. ll() S.(i. 13*)1. 108 L.Ed."d 65" (l')')0). Austinhad

held that political speech may be banned based on the

speaker's corporate identity.

Video-on-demand allows digital cable subscribers to select
programming from various menus including movies.

television shows. spans. news. and music. The viewer can

watch the program at any time and can elect to rewind or

pause the program. In December 2007 a cable company
offered. for a payment of $1.2 million, to make Hillary

available on a video-on-demand channel eallcd "Elcctions
'08." App. "55a-"57a. Some video-on-demand services

require viewers to pay a small fee to view a selected
program. but here the proposal was to make Hillary

available to viewers free of charge.

In this case we are asked to reconsider Austin and. in
effect, McConnell. It has been noted that "Austin was

a significant departure from ancient First Amendment
principles," lwlv/n/ E/vrliuu (umm'n r. H i.v¢ou.vm Rig/H
/U [J/\. Ill(.. 551 U.S 449. 490. l*7 S(\. 3651. l 6s

L.1t1.°d PP (*t)07) (WRTL) (SCALIA J.. concurring

in part and concurring in judgment). We agree with that
conclusion and hold that .vwre deci.vi.v does not compel

the continued acceptance of Austin. The Government may
regulate corporate political speech through disclaimer and

disclosure requirements. but it may not suppress that
speech altogether. Wc turn to the case now before us.

To implement the proposal. Citizens United was prepared
to pay for the video-on-demand. arid to promote the film.

ii produced two I0-second ads and one 30-second ad
for Hillary. Each ad includes a short (and. in our view

pejorative) statement about Senator Clinton, followed by
the name of the movie and the movie's Website address.

Id. at "6a-"7a. Citizens United desired to promote the
video-on-demand offering by running advertisements on

broadcast and cable television.

I

B

A

Citizens United is a nonprofit corporation. It brought this

action in the United States District Court for the District
of **887 Columbia. A three-judge court later convened

to hear the cause. The resulting judgment gives rise to this

appeal.

Citizens United has an annual budget of about $l2
million. Most of its funds are from donations by
individuals; but. in addition it accepts a small portion of
its funds from for-profit corporations.

Before the Bipartisan Campaign Reform Act of 2002

(BCRA). federal law prohibited-and still does prohibit
-corporations and unions from using general treasury

funds to make direct contributions to candidates or

independent expenditures that expressly advocate the
election or defeat of a candidate. through any form

of media. in connection with certain qualified federal
elections. 1 U.S.( §44l b P000ed. l,sec .1I(.(.(mm.//.All/trU

at 104. and n. 87. l"4 S.( \̀. 619:l.}v/¢.ru/ l;/rwi(uI (01nm'II
\. 1'\I(I.vxa(./m.w1I.v (.iIi:(II.\ /nr Li/¢. ma 479 U.S. 138.
*49. 107 S.(\. (ll(». 98 1l§£l7d 539 (19861 ()\4(FL).

BCRA § 203 amended *32l § 44 th to prohibit any "
electioneering communication" as well. 1 l.S.(. §14lh(b)
t" l ( 2006 ed. |. An electioneering communication is defined

as "any broadcast. cable. or satellite communication"
that "refers to a clearly identified candidate for Federal

office" and is made within 30 days of a primary or 60
days of a general election § 434rf»(3)<Ai. The Federal
Election Commission's (FEC) regulations further define
an electioneering communication as a communication

in January 2008. Citizens United released a film entitled
Hillurv: The Movie. We refer to the film as Hillarv. It

is a 90-minute documentary about then-Senator Hillary
Clinton. who was a candidate in the Democratic Partys

2008 Presidential primary elections. Hi/Iar.v mentions
Senator *320 Clinton by name and depicts interviews

with political commentators and other persons, most of

them quite critical of Senator Clinton.Hillary was released
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Supreme Court has written approvingly of disclosure

provisions triggered by political speech even though the
speech itself was constitutionally protected under the First
Amendment." Id ii *Si

We noted probable jurisdiction. 355 l.S. . 128 S.(lt.
l~FI. 170 L.Ed."d WE PUT). The case was reargued

in this  Court af te r the  Court asked the  parties  to

life supplemental briefs addressing whether we should
overrule either or both Austin and the part of M¢Conn¢'ll
which addresses the facial validity of ` U.S.(. g 41 l h. See
557 l s .l*s so. 1731 170 l..Ed."d ill 900111

that is  "public ly d is tributed."  l l (FR § l00."9(aiN°)
i" i109i. " In the case of  a candidate for nomination

for President publicly dislribulcd means that the

communication "[c]an be received by 50.000 or more
persons in a State where a primary election is being
held within 30 days." Q l 00.**)1 hit 3 lliil. Corporations and

unions are barred from using their general treasury lunds
for express advocacy or electioneering communications.

They may establish, however. a "separate segregated
fund" (known as a political action committee or PAC) for
these purposes. **888 " l s ( § 44 l ht bi( 'i. The moneys
received by the segregated fund are limited to donations

from stockholders and employees of the corporation or.
in the case of unions members of the union. [bid

l l

C Before considering whether Austin should be overruled.

we first address whether Citizens United's claim that t
44lb cannot be applied to Hil lary may be resolved on

other. narrower grounds.

A

Citizens United wanted to make Hi//ar.v available through

videoon-demand within 30 days of the 2008 primary
elections. It feared. however, that both the film and the
ads would be covered by §44 l h's ban on corporate-funded

independent expenditures. thus subjecting the corporation
to civil and criminal penalties under §437g. In December
2007. Citizens United sought declaratory and injunctive
rc lic f  agains t the FEC. I t argued that (I ) §  4Hb is
unconstitutional as applied to Hillary: and (2) BCRA's

disclaimer and disclosure requirements. BCRA 201 and
31 l. are unconstitutional as applied to Hillary and to the

three ads for the movie.

v.

l l ] 121 Citizens United contends that 8 44th docs not

cover IIillar.v. as a matter of  statutory interpretation,

because the film *323 d o e s  no t  q ual i f y  as  an
"electioneering communication." § 441 b(b)("). Citizens
United raises this issue for the f irst time before us.
but we consider the issue because "it was addressed by
the court below." Lvhrun \. .\ulmnu/ R¢li/I.ml¢/ l'¢/.\.v¢ng¢r
(lll/nIH(/i4nl 513 U.S. 374. 379. 115 S.(t. 961. 130 L.Ed."d
90" (Iwo». see 530 F.Sur»p."d. at "77 n 6. Under the
definition ofelcctioncering communication. the video-on-

demand showing of Hillary on cable television would

have been a "cable communication" that "refer[red]
to a clearly identified candidate for Federal office" and

that was made within 30 days of a primary election. "
l Sr §434(l)(3)tA)(i). Citizens United. however, argues
that Hillary was no t "  pub l ic ly **889  d is tr ibuted"

because a single video-on-demand transmission is sent
only to a requesting cable converter box and each separate

transmission. in most instances. will be seen by just
one household-not 50.000 or more persons. ll (FR §
l0n.*9l\»t`»: seen lo<»'9lbn3)(iil.

*322 The Dis tric t Court denied Citizens llnited 's
motion for a preliminary injunction. 530 F.Supp.*d "74

tD.I ).(."0081 (per curium). and then granted the FEC's

motion for summary judgment. App. 26 la-262a. See ill.
at 26la ("Bascd on the reasoning of our prior opinion.

we find that the [FEC] is entitled to judgment as a matter
of  law. See (i /i :<n/~/ (/u/¢¢/ I" I ;( . 530 F.Supp.°d
*74 tD.D.C."()0S) (denying Citizens United's request for

a preliminary injunction)"). The court held that 9 44 lb
was facially constitutional under McConnell. and that §
4llh was constitutional as applied to Hillary because

it was "susceptible of  no other interpretation than to
inform the electorate that Senator Clinton is unf it for

office that the United States would be a dangerous place
in a President Hillary Clinton world, and that viewers
should vote against her." 530 FSupp.*d. at *iv The

court also rejected Citizens United's challenge to BCRA's
disclaimer and disclosure requirements. It noted that "the:

This argument ignores the regulation's instruction on
how to determine whether a cable transmission "[c]an
be received by 50.000 or more persons." 9 I()().*9tb1(3 1
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(ml. The regulation provides that the number of people
who can receive a cable transmission is determined by

the number of cable subscribers in the relevant area.
1001*v11>u 7)1i>(G1. to). Here Citizens United wanted to

use a cable video-on-demand system that had 34.5 million
subscribers nationwide. App. 256a. Thus. Hillary could

have been received by 50.000 persons or more.

141 151 Citizens  United  next argues  that §  - l l lb
may not be applied to Hillary under the approach
taken in WRTL. McConnell decided that 5 44lh(h1l")s

def inition of an "electioneering communication" was

facially constitutional insofar as it restricted speech that
was "the functional equivalent of express advocacy" for

or against a specific candidate. 51U U.S.. al *up. 114 S.(lt.
(61*l WRTL then found an unconstitutional application

of § 44 Ib where the speech was not "express advocacy
or its functional equivalent." SSI tis.. in 4s 1. PT' S(1
*1~< * (opinion of ROBERTS. C..l.). As explained by THE

CHIEF JUSTlCE's controlling opinion in WRTL, the

functional-equivalent test is objective: "a court should
f ind that [a communication] is *325 the functional
equivalent of express advocacy only if [it] is susceptible

of no reasonable interpretation other than as an appeal
**890 to vote for or against a specific candidate." Lil. al

4()9.47U. l"7 S(t. 565'

One amice brief asks us, alternatively. to construe the
condition that the communication "[c]an be received
by 50.000 or more persons." t 100 '*»ih»(3)(iiii.\i. to
require "a plausible likelihood that the communication

will he viewed by 50.000 or more potential voters"-
as opposed to requiring only that the communication is

"technologically capable" of being seen by that many
people. Brief  for Former Of f ic ials of  the American
Civil Liberties Union as Amis Curiae 5. Whether the

population and demographic statistics in a proposed
viewing area consisted *324 of 50000 registered voters

-but not " infants, pre-teens or otherwise electorally
ineligible recipients"-would be a required determination.

subject to judicial challenge and review. in any case where
the issue was in doubt. Id at 6.

Under this test Hillary is equivalent to express advocacy.
The movie. in essence. is a feature-length negative

advertisement that urges viewers to vote against Senator
Clinton for President. In light of  historical footage.

interviews with persons critical of her. and voiceover
narration the film would be understood by most viewers

as an extended criticism of Senator Clintons character

and her f itness for the off ice of the Presidency. The
narrative may contain more suggestions and arguments

than facts but there is little doubt that the thesis of
the Elm is that she is unf it for the Presidency. The
movie concentrates on alleged wrongdoing during the

Clinton administration. Senator Clinton's qualif ications
and fitness for off ice. and policies the commentators

predict she would pursue if elected President. it calls

Senator Clinton "Machiavellian." App. 64a. and asks
whether she is "the most qualif ied to hit the ground

running if  elected President." id at 88a. Thc narrator
reminds viewers that "Americans have never been keen on

dynasties" and that "a vote for Hillary is a vote to continue
20 years of a Bush or a Clinton in the White House." id .

at l43a-l44a.

131 In our view the statute cannot be saved by limiting
the reach of 1 U.S.(. § 44 lh through this suggested
interpretation. in addition to the costs and burdens of

litigation this result would require a calculation as to
the number of  people a particular communication is

likely to reach. with an inaccurate estimate potentially
subjecting the speaker to criminal sanctions. The First

Amendment does not permit laws that force speakers to
retain a campaign finance attorney. conduct demographic

marketing research. or seek declaratory rulings before
discussing the most salient political issues of our day.

Prolix laws chill speech for the same reason that vague

laws chill speech: People "of common intelligence must
necessarily guess at [the law's] meaning and differ as to
its application." (0nnu//1. \. Gwwru/ (uu.r/r. Cm. 169
L..S 3s5. 391. 46 S.(li. l"6. 71) L.Ed. 371 (l9'6). The

Government may not render a ban on political speech

constitutional by carving out a limited exemption through
an amorphous regulatory interpretation. We must reject
the approach suggested by the amii. Section 44 I h covers

Hillary.

B

Citizens United argues that Hillar.v is just "a documentary

film that examines certain historical events." Brief for
Appellant 35. We disagree. Thc movie's consistent

emphasis is on the relevance of these events to Senator

Clinton's candidacy for President. The narrator begins by
asking "could [Senator Clinton] become the first female
President in the history of the United States"" App. 35a.
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And the narrator reiterates the movie's message in his

closing line: "Finally. before America decides on our next

president. voters should need no reminders of what's at
stake-the well being and prosperity of our nation." Id.

at l44a-l45a.

beyond doubt discloses serious First Amendment flaws.

The interpretive process itself would create an inevitable
pervasive. and serious risk of chilling protected speech

pending the drawing of  f ine distinctions that. in the

end. would themselves be questionable. First Amendment
standards however " must give the benefit of any doubt
to protecting rather than stif ling speech." llRTL 551

U.S. at 469. 117 Sly MS" (opinion of ROBERTS C.J.)
(citing \¢\\ York 7irmi (.~ r. S11//i\¢III 370 l.S. 754. '6')

Wu 84 S.(lt. am. ll L.Ed."d 686 ( 1 w6411.

*326 As the District Court found there is no reasonable

interpretation of Hillary other than as an appeal to vote
against Senator Clinton. Under the standard stated in

McConnell and further elaborated in WRTL. the f ilm
qualifies as the functional equivalent of express advocacy.

D

C
Citizens United also asks us to carve out an exception
to § 4~tlh's expenditure ban for nonprof it corporate
political speech funded overwhelmingly by individuals. As
an alternative to reconsidering Austin. the Government

also seems to prefer this approach. This line of analysis,
however. would be unavailing.

al "O

Citizens United further contends that 5 4lib should be
invalidated as applied to movies shown through video-

on-demand. arguing that this delivery system has a lower
risk of distorting the political process than do television
ads.Cf..l i t (onm l l . we/ww all '07. l*4 S.(t. al'). On what

we might call conventional television, advertising spots

reach viewers who have chosen a channel or a program

for reasons unrelated to the advertising. With video-
on-demand, by contrast. the viewer selects a program

after taking "a series of affirmative steps": subscribing to

cable: navigating through various menus and selecting the
program. See Rvnv v. .4mvri(.¢uI (i\.i/ Lilwrlivs Uiiou. 5° l

s44 S67. 117 S.ct. "3"9. 138 L.Ed Ni S74(l997).

In MCFL the Court found unconstitutional § 44 lh's
restrictions on corporate expenditures as applied to

nonprof it corporations that were formed for the sole
purpose of promoting political ideas, did not engage in

business activities. and did not accept contributions from
for-profit corporations or labor unions. 479 U .S..
"(»4. 107 S Ci 6l6; see also ll CFR 8 ll4.l0 BCRA's so-
called Wellstone Amendment applied 5 44 I h's expenditure
ban to all nonprofit corporations. See ' 1 i.S.( 4 44II»(c1
(61: lit (~nm//. 540 ll.S.. at *00i. l'4 S.(l. 619 M¢Conml/
then interpreted the Wellstone Amendment to retain the

MCFL exemption to § l4 lb's expenditure prohibition.
540 U.S.. at *I l. P4 S Ct. (ll*). Citizens United docs not

qualify for the MCFL exemption. however. since some

funds used to make the movie were donations from for-

profit corporations.

While some means of communication may be lesseffective
than others at influencing the public in differentcontexts.

any effort by the Judiciary to decide which means of
communications arc to be preferred for the particular type

of message and speaker would raise questions as to the

courts' own lawful authority. Substantial questions would
arise if courts were to begin saying what means of speech

should be preferred or disfavored. And in all events.

those differentiations might soon prove to be irrelevant or
outdated by technologies that are in rapid flux. See Turner
B80 u1/(u.\1inu S\..v1¢n1. Inc . r. f((.. 511 L S. (»*'. 039. 114
S.(l1. "445. l"9 L.Ed."d 497 (I994).

The Government suggests  we could  f ind BCRA's
Wellstone Amendment unconstitutional, sever it from

the statute. and hold that Citizens United's speech is
exempt from Q 44 l b's ban under B(IRA's Snowe-.leffords
Amendment. 5 44lbteN"l. See Tr. of  Oral Arg. 37-

38 (Sept. 9. "009). The Snowy-Jeffords Amendment
operates as a backup provision Thai *328 only takes

effect if the Wellstone Amendment is invalidated. See
.\l(.(.ulun/l. xi/ml. at 339. 1"1 S(1. (1 l*) (KENNEDY. J.

concurring in judgment in part and dissenting in part). The
Snowe-.leffords Amendment would exempt from 5 44 lh'

**89l 161 Courts too .  are  bound  by the  F irs t

Amendment. We must decline to draw, and then redraw.
constitutional lines based on the particular media or

technology used to disseminate political speech from a
particular speaker. I t must be noted. moreover that

this undertaking would require substantial litigation over
an extended time, al l  to  inte rpre t a *327 law that
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this corporation has a constitutional right to speak on this

subject.

E

s expenditure ban the political speech of certain nonprofit

corporations if the speech were funded "exclusively" by
individual donors and the funds were maintained in a

segregated account. § 44lb(cN°). Citizens United would
not qualify for the Snowy-Jeffords exemption. under its

terms as written. because Hillary was funded in pan with
donations from for-profit corporations. As the foregoing analysis confirms. the Court cannot

resolve this case on a narrower ground without chilling
political speech. speech that is central to the meaning and
purpose of the First Amendment. See Mnrzvt v. f̀ l¢</wi<A
5 5 1  t is 303. 403. I *7 S.(r *r»18. 168 L.Ed."d *Qu
('007\. It is not judicial restraint to accept an unsound,

narrow argument just so the Court can avoid another
argument with broader implications. Indeed, a court

would be remiss in performing its duties were it to accept
an unsound principle merely to avoid the necessity of

making a broader ruling. Here, the lack of a valid basis

for an alternative ruling requires full consideration of
the continuing effect of the speech suppression upheld in

Austin.

Consequently. to  ho ld  for Citizens United on this

argument the Court would be required to revise the
text of MCFL sever BCRA's Wellstone Amendment. 9

4tll»(c)11»L and ignore the plain text of BCRA's Snowed
Jcffords Amendment 5 44 lb(cN"). If the Court decided

to create a do minims exception to MCFL or the Snowe-
Jcffords Amendment the result would be to allow for-

profit corporate general treasury funds to be spent for

independent expenditures that support candidates. There
is  no princ ip led basis  **892 for doing this  without

rewriting Au.v1iiis holding that the Government can

restrict corporate independent expenditures for political

speech.

171 Citizens United stipulated to dismissing count 5 of

its complaint. which raised a facial challenge to § 44th,
even though count 3 raised an as-applied challenge. See
App. 23a (count 3: "As applied to llillar.v. [Q 44th] is

unconstitutional under the First Amendment guarantees
of free expression and association"). The Government

argues that Citizens United waived its challenge to Austin

by dismissing count 5. We disagree.

|

Though it is true that the Court should construe statutes
as necessary to avoid constitutional questions. the series
of steps suggested would be difficult to take in view of the

language of the statute. in addition to those difficulties

the Government's suggestion is troubling for still another

reason. The Government does not say that it agrees with
the interpretation it wants us to consider. See Supp. Brief

for Appellate 3. n. l ("Some courts" have implied a dh
minims exception. and appellant would appear to be

covered by these decisions"). Presumably it would find

textual difficulties in this approach too. The Government.
like any party. can make arguments in the alternative. but

it ought to say if there is merit to an alternative proposal
instead of *329 merely suggesting it. This is especially

true in the context of the First Amendment. As the

Government stated, this case "would require a remand"
to apply a dh minims standard. Tr. of Oral Are. 39 (Sept.
9. 2009). Applying this standard would thus require case-
by-case determinations. But archetypical political speech

would be chilled in the meantime. First Amendment
freedoms need breathing space to survive. " WRTL.
.Vt/pm.at 468469. I "7 S.(L *65" (opinion of ROBERTS.

CJ.) (quoting N A A (P B u l b . 371 l . S 415. 438.

83 Sta. 3*8. 9 L.Ed.°d 405 (l963l). We decline IO
adopt an interpretation that requires intricate case-by-

case determinations to verify whether political speech is
banned. especially if we are convinced that, in the end

181 *330 First. even if a party could somehow waive a
facial challenge while preserving an as-applied challenge.
that would not prevent the Court f rom reconsidering

Austin or addressing the facial validity of § 44lb in this
case. "Our practice 'permit[s] review of an issue not

pressed [below] so long as it has been passed upon....' "
Lt/vun. 513 LIS.. at 379. 115 S.Ct. 961 (quoting Unilfvl

Sluluv r. Hi/lium.v 504 U.S. 36  41 . l l* S .(1  ms . HIS

L.Ed."d 35" (l992), f irs t alteration in orig inal). And
here. the District Court addressed Citizens Unltcds facial

challenge. See 530 F.Supp."d. al "78 ("Citizens wants
us to enjoin the operation of BCRA § 203 as a facially
unconstitutional burden on the First Amendment right
to **893 freedom of speech"). In rejecting the claim.
it noted that it "would have to overrule M<Com1¢'ll "
for Citizens United to prevail on its facial challenge
and that "[o]nly the Supreme Court may overrule its
decisions." [hid (citing Rrulrigmf 1/(. Qui jus r. S/I(rIr.w0n/

.lmurltuu l j.vmms. /II( . 490 U.S. 477. 484. 109 S.(lt
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easily address that issue without assuming a premise-

the permissibility of restricting corporate political speech
-that is itself in doubt. See Fallon. As-Applied :Md

l;ici;il Challenges and lliird Pure Standing. 113 l.lzirv
LRev l3"l. 1339 00001 ('[O]nce a case is brought

no general categorical line bars a court from making
broader pronouncements of invalidity in properly 'as-

applied cases") ml. al 18*1 13"8. As our request for
supplemental briefing implied. Citizens United's claim

implicates the validityof Austin which in turn implicates
the facial validity of t 44 I b.

iv. 104 L.Ed"t1 5*(» I l*)X*)l). The District Court did
not provide much analysis regarding the facial challenge

because it could not ignore the controlling Supreme Court
decisions in Austin or MrConm-Il. Even so. the District
Court did " `pas[s] upon " the issue. lr.hn»n U 1/u./I. al

379. I 15 SCI 961 Furthermore. the District Court's

later opinion which granted the FEC summary judgment.

was "[b]ased on the reasoning of [its] prior opinion."
which included the discussion of the facial challenge. App.
26la (citing 5811 i Supp.'d "41 After the District Court

addressed the facial validity of the statute. Citizens United

raised its challenge to Austin in this Court. See Brief for

Appellant 30 ("Austin was wrongly decided and should

be overruled"); id. at 30-32. In these circumstances, it is
necessary to consider Citizens United's challenge to Austin

and the facial validity of g +4 I h's expenditure ban.

S.(Iall

191 Second throughout the litigation Citizens United

has asserted a claim that the FEC has violated its First
Amendment right to free speech. All concede that this

claim is properlybeforeus. And " '[o]nce afederalclaim is
properly *33l presented.aparty can make any argument

in support of that claim. parties are not limited to the
precise arguments they mac below."" [.¢/vruu..\u1/ru.al
179 I 15S.C1.901 (quoting Voc \ l;.w0M/i(/u.503 U.S. 519.

$34. ll" S.ct l5"°. 118 L.Ed.°d 153 (l99"),alterationin
original). Citizens Unitcd's argument that Austin should
be overruled is "not a new claim." 1.¢/1rn11 513 Ll.S..
at 379. l 15 S(1. vol. Rather ii is-at most-"a new

argument to support what has been [a] consistent claim:
that [the FEC] did not accord [Citizens United] the rights

it was obliged to provide by the First Amendment." laid

|

When the statute now at issue came before the Court in

McConnell.both the majority and the dissenting opinions

*332 considered the question of its facial validity. The
holding and validity of Austin were **894 essential to

the reasoningof the McConnell majority opinion.which
upheldBCRAs extension off 44lb. See 540 US.. al 'UP.

PP S.(ll. 619 (quoting lax/in. 494 U.S.. al 660. l I() S.(L

1 w1). McConnell permitted federal felony punishment

for speech by all corporations. including nonprofit ones.
that speak on prohibited subjects shortly before federal
clcclions Scc 5411 l S . "UK "ll'). IU (ii*)

Four Members of the McConnell Court would have
overruled .!nuI/I. including (`hiclJusticc Rehnquist. who

had joined the (ourt's opinion in Au.vli/1but reconsidered

that conclusion. Sec 540 LT.S.. at "SO-"6". l"4 S.(t.

619 (SCALIA. J.. concurring in part concurring in
judgment in part, and dissenting iii part): if/ . at °/3
*75. 174 S.(1. (>l') (THOMAS. J.. concurring in part.
concurring in result in part. concurring in judgment in

part. and dissenting in part), ml. ail 8"-338.P4 S.(1.end

(opinion of KENNEDY. J.. joined by Rehnquist. CJ..
and Scalia, J.). That inquiry into the facial validity of

the statute was facilitated by the extensive record. which
was "over 100.000 pages" long. made in the three-judge
District Court. M¢.(muul/ r I.}dcru/ E/url/nn (nmn1II.
"it l*.Supp"d 176. *09 (D.l).(.°()()3) (per curium)

(McConnell ll lt is not the case. then, that the Court
today is premature in interpreting 4 44 lh " on the basis
of [a] factually barebones recor[d]. " lluv/IiIzglou Slulc
Grunge llu.v/iinqlun Sian Rtywuh//nur PuI.liz 55° l.S.

441. 451L pa S.(1. IIs4. 170 L.Ed."d 151 (*008l(quoting
Sulvri\. LIIilvd Slultcv. 541 l".S. 600. bow. l"4 S.(t.19-11.

158 L.Ed."d 801 Norma).

The McConnell majority considered whether the statute

was facially invalid. An as-applied challenge was brought
in ll .i.v(wI.viII Rig/il In Li/(2 III( ix F<.1/<.m/ E/¢</lUll((nnmln

1101 Third. the distinction between facial and as-
applied challenges is not so well defined that it has

some automatic effect or that it must always control
the pleadings and disposition in every case involving

a constitutional challenge. The distinction is both
instructive and necessary for it goes to the breadth of the
remedy employed by the Court, not what must be pleaded
in acomplaint. See L.ll/Ir.l/ Slulrzs \. Tn.u.uII..1.ljl)/I)lu.\t<.x.

51.1 us 454. 477 478. 115 S.(IL 1003. 130 L.Ed.*d 964
( l 9*)5) (contrasting "a facial challenge" with "a narrower

remedy").Theparties cannot enter into a stipulation that
prevents the Court from considering certain remedies if

those remedies are necessary to resolve a claim that has
been preserved. Citizens United has preserved its First

Amendment challenge to § 44lb as applied to the facts
of its case; and given all the circumstances. we cannot
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l*7

5-1(\ U.S. 410. 411-111. 170 S U 1016. 163 L.Ed.*d

we P0061 (per curium), and the Court confined that

the challenge could be maintained. Then in WRTL, the

controlling opinion of the Court not only entertained an

as-applied challenge but also sustained it. Three Justices

noted that they would continue to maintain the position

that the record in Mc(ormell demonstrated the invalidity

of the Acton its face. SSI l S all~lX5 504. I" S.(I '(»5`
(opinion of *333 SCALIA J.). The controlling opinion

i n  W R TL which refrained from holding the statute

invalid except as applied to the facts then before the Court.

was a careful attempt to accept the essential elements of

the Court's opinion in McConnell while vindicating the

First Amendment arguments made by the WRTL parties.

551 U.S.. al IS. S.ct. "65" (opinion of ROBERTS

CJ.).

1.

As noted above. Citizens United's narrower arguments are

not sustainable under a fair reading of the statute. In the

exercise of its judicial responsibility. it is necessary then

for the Court to consider the facial validity of§441 h. Any
other course of decision would prolong the substantial.

nationwide chilling effect caused by Q 44 I b°s prohibitions
on corporate expenditures. Consideration of the facial

validity off 44lb is further supported by the following

reasons.

Second, substantial time would be required to bring clarity

to the application of the statutory provision on these

points *334 in order to avoid any chilling effect caused

by some improper interpretation. See Part ll-c supra.

It is well known that the public begins to concentrate

on elections only in the weeks immediately before they

are held. There are short timeframes in which speech

can have influence. The need or relevance of the speech

will often first be apparent at this stage in the campaign.

The decision to speak is made in the heat of political

campaigns. when speakers react to messages conveyed by

others. A speaker's ability to engage in political speech

that could have a chance of persuading voters is stifled if

the speaker must first commence a protracted lawsuit. By

the time the lawsuit concludes. the election will be over and

the litigants in most cases will have neither the incentive

nor perhaps the resources to carry on even if they could

establish that the case is not moot because the issue is

capable of repetition. yet evading review." WR TL. supra

at 462, PP S.(1. lOl6(opinion oYROBERTS C..l.)(citing

Lu.v Ilrrgt/av r. l.iun.v. 461 US. 95. IW). 103 S.(t. l(»(»(L

75 L.l"d."d 675 (1983), Sui/I/ur/r P¢I¢.I/ir 7¢rm/nu/ (n
l ( ( 719 US 498 515. 31 S(1 we. 55 l..Fq. no

( 19 I I l). Here. Citizens United decided to litigate its case to

the end. Today. Citizens United finally learns. two years

after the fact. whether it could have spoken during the

2008 Presidential primary-long after the opportunity to

persuade primary voters has passed.First is the uncertainty caused by the litigating position

of the Government. As discussed above. see Part ll-

D. supra. the Government suggests. as an alternative

argument. that an as-applied challenge might have merit.

This argument proceeds on the premise that the nonprofit

corporation involved here may have received only dh

minims donations from for-profit corporations and that

some nonprofit corporations may be exempted from the

operation of the statute. The Government also suggests

that an as-applied challenge to § 4-llb's ban on books
may be successful. although it would defend § l4lb's
ban as applied to almost every other form of media

**895 including pamphlets. See Tr. of Oral Are. 65-

66 (Sept. 9, 2009). The Government thus. by its own

position. contributes to the uncertainty that 544 I b causes.

When the Government holds out the possibility of ruling

for Citizens United on a narrow ground yet refrains

from adopting that position. the added uncertainty

demonstrates the necessity to address the question of

statutory validity.

Third is the primary importance of speech itself to the

integrity of the election process. As additional rules

are created for regulating political speech, any speech

arguably within their reach is chilled. See Part ll-A.supra.

Campaign finance regulations now impose "unique and

complex rules" on 7l distinct entities." Brief for Seven
Formcr Chairmen of FEC ct al. as Amis Curiru l l -

12. Thcsc entities are subject to separate rules for 33

different types of political speech. ld.. at 14-15, n. 10. The

FEC has adopted 568 pages of regulations, 1.278 pages

of explanations and justifications for those regulations.

and 1.771 advisory opinions since 1975. See id at 6. n.

7. In fact. after this Court in *335 W R TL adopted an

objective "appeal to vote" test for determining whether a

communication was the functional equivalent of express

advocacy. 551 l.S.. at 470. l*7 S.(t. "(>5" (opinion of

ROBERTS. C. J.). the FEC adopted a two-part. ll-factor

balancing test to implement WRTL 's ruling. See I l CFR
Q I 14. I 5: Brief for Wyoming Liberty Group et al. as Amis

Curiae 17-27 (filed Jan. 15. 2009).
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to avoid litigation and the possibility of civil and criminal
penalties. they must either refrain from speaking or ask

the FEC to issue an advisory opinion approving of the

political speech in question. Government officials pore
over each word of a text to see if. in their judgment. it

accords with the ll-factor test they have promulgated.
This is an unprecedented governmental intervention into

the realm of speech.

The ongoing chill upon speech that is beyond all doubt

protected makes it necessary in this case to invoke the

earlier precedents that a statute which chills speech can
and must be invalidated where its facial invalidity has been
demonstrated. See WRTL .Vu/uw at 48° -483 . l*7  S(i
"(»5" (ALITO, J.. concurring) Tlmrnliill \. A/ulnmuI. 3 l(1
l' S. as. 97-98. (ill SU 736. so L.Ed. 1093 119401. For

these reasons we f ind i! necessary to reconsider Austin.

l l

This regulatory scheme may not be a prior restraint on

speech in the strict sense of that term for prospective

speakers are not compelled by law to seek an advisory
opinion from the FEC before the speech takes place. Cf.
.\(.Ur \ .llilzlzuvrflu ex iv/ O/sun 'X I  1  S  607  ` l" -1 I S .

51 S.(1. (>"5. 75 L.Ed 1357 (l*)3l L As a practical matter.

however. given the complexity of the regulations and the
deference courts show to administrative determinations.
a speaker who wants to avoid threats of criminal liability

and the heavy costs ofdcfending against FEC enforcement

must ask a governmental agency for prior permission to
speak. See " us ( b~lR'l; I l (`FR § I I * l.These onerous
**896 restrictions thus function as the equivalent of prior

restraint by giving the FEC power analogous to licensing

laws implemented in I  6th- and l7th-century England
laws and governmental practices of the sort that the
First Amendment was drawn to prohibit. See 771mmI\ \

(lli<u1;u Park l)i.\l. 534 l..S 316. 370 I" S.(l. 775. 151
L.Ed."d 783 void) l ()\(/I \. (i l i . l l / (JIi f/i l l . 303 l.S. 444.

451 457. 58 S.(t. 666. 8° L.Ed. 949 ( l*)3S1, \(Ur .vupn/. at

i

\.

713 714. 51 SU. (WS. Because the FEC's "business is to

censor. there inheres the danger that [it] may well be less

responsive than a court-part of an independent branch
of government-to the constitutionally protected interests
in free expression." Flvtvlnuln r .WuI..\./um/. 380 L.S 51.

57 58. SO S.(t. 734. 13 L.Ed."d 649 ( l 965). When the FEC

issues advisory opinions that prohibit speech, "[m]any

persons. rather than undertake the considerable burden
(and sometimes risk) of vindicating their rights through

case-by-case litigation. will choose simply to abstain

from protected speech-harming not only themselves but
society as a whole. which is deprived of an uninhibited
marketplace of ideas." *336 lrr.u1nlu r. Hirkx. 539 l..S
113. ll*). PI  S.(.1 ' l*)l. IS() l..ltl."(l l48 t'003l(citation

omitted). Consequently, "the censor's determination may
in practice be final." I"r(.(v/ImIII..Vu/)Iw. i t 58. 85 S.ct. 734. I

Thc First Amendment provides that "Congress shall make
no law abridging the freedom ofspccch." Laws enacted

to control or suppress speech may operate at different
points in the speech process. Thc following are just a

few examples of restrictions that have been attempted at
different stages of the speech process-all laws found to

be invalid: restrictions requiring a permit at the outset
Halt./mmur *337 8//1/t & Hut! Sum. of N. 1. /u(:
Villuqvuf.Slrulluu. 536 l .S . I5(l. 153. I " S.(l 7080. 153

L.Ed."(l "OS (*up*); imposing a burden by impounding
proceedson receipts or royalties. S//mm& St/n4.vl¢r /H(
.\I(IIrluvw of .\. Y Slult (ri Iu( Ii¢l im» 8//.. 5 0 "  US  l a i

IOS. PP. UP S.(t. 501. ll() L.Fd."d 47(>(l99l ). seeking to

exact a cost after the speech occurs, Nu\\. YnI/\ Yin/uv (.u.
\ Su//I\.(III. 37() U S ;it "(»7. XI S.(i 7I(l; and subjecting

the speaker to **897 criminal penalties, lfnmflwi/wnrg

()//Io. 395 444. 445. SO S.(i 1 s*7. "3 L.Ed."d 43()
( I 969) (per curium).This is precisely what WRTL sought to avoid. WRTL

said that First Amendment standards "must eschew

the open-ended rough-and-tumble of factors. which
invit[es] complex argument in a trial court and a virtually

inevitable appeal.' " 551 all 4(\1). PP !~;.(IL '65*

(opinion of ROBERTS. CJ.) (quoting .lvI.mm B. Gruhurl.
lm: ix Gri l l l.uku.\ Dreflgc & Dock (.o. 513 I..S 5"7.

547. 115 SCI. 1043. 130 l..Ed."d IOl1 (1995lZ alteration
in original). Yet. the FEC has created a regime that

allows it to select what political speech is safe for public

consumption by applying ambiguous tests. If parties want

The  law be f o re  us  is  an outright ban. backed  by
criminal sanctions. Section 4-llh makes it a fe lony

for all corporations-inc lud ing nonprof it advocacy
corporations-either to expressly advocate the election

or defeat of candidates or to broadcast electioneering
communications within 30 days of a primary election and

60 days of a general election. Thus. the following acts
would all be felonies under é 44lb: The Sierra Club runs
an ad. within the crucial phase of 60 days before the
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obligation. 540 U.S.. al 331 331 l*4 S.(t. al')
(quoting .\l(FL. .\pru. :it "53-**'4. 107 S.(lt file)

general election. that exhorts the public to disapprove of a

Congressman who favors logging in national forests. the

National Rifle Association publishes a book urging the
public to vote for the challenger because the incumbent

U.S. Senator supports a handgun ban: and the American

Civil Liberties Union creates a Web site telling the public

to vote for a Presidential candidate in light of  that
candidate's defense of free speech. These prohibitions are

classic examples of censorship.

PACs have to comply with these regulations just to
speak. This might explain why fewer than 2.000 of the

millions of  corporations in this country have PACs.

See Brief for Seven Former Chairmen of FEC el  a l .
as Amice Curiae l l  (c i t ing  FEC. Summary o f  PAC

Activity 1990-2006 online at http://www.fec. gov/press/
press2007/2007I009pac/sumhistory.pdf (as visited Jan.

18. '010 and available in Clerk of Courts case File)):IRS.
Statistics of Income: 2006. Corporation **898 Income

*339 Tax Returns 2 (2009) (hereinafter Statistics of
Income) (5.8 million for-profit corporations f iled "006

tax returns). PACs. furthermore. must exist before they

can speak. Given the onerous restrictions. a corporation

may not be able to establish a PAC in time to make its

views known regarding candidates and issues in a current
campaign.

Section 44 I 17 is a ban on corporate speech notwithstanding

the fact that a PAC created by a corporation can still
speak. See ti. (liI1II1I/ <40 l..S.. at 330-333. to S.(1.

MY (opinion of  KENNEDY J.). A PAC is a separate

association from the corporation. So the PAC exemption
from g 44 l h's expenditure ban 4441 hl iN * i. does not allow

corporations to speak. Even if a PAC could somehow

allow a corporation to speak-and it docs not-the option
to form PACs does not alleviate the First Amendment
problems with Q 44 I h. PACs are burdensome alternatives;

they are expensive to administer and subject to extensive

regulations. For example every PAC *338 must appoint
a treasurer. forward donations to the treasurer promptly,

keep detailed records of the identities of the persons
making donations, preserve receipts for three years. and

file an organization statement and report changes to this
information within 10 days. Sec Ir/. at 330-33°. l"4 S.Ct
6l9(quoting \l(.f .l.. 479 U.S.. ill "58~"54. 107 S.(t sun.

And that is just the beginning. PACs must life detailed

monthly reports with the FEC. which are due at dilTerent
times depending on the type of election that is about to

occur:

Section 14lh's prohibition on corporate independent

expenditures is thus a ban on speech. As a "restriction
on the amount of money a person or group can spend

on political communication during a campaign" that

statute "necessarily reduces the quantity of expression by
restricting the number of issues discussed. the depth of

their exploration, and the size of the audience reached."
But/dvi l . 'H/(U 4*4 l..S. l 19. 06 S.(t. (ml 1. If\ L.l:d.1d

659 tl9'/6) (per curium). Were the Court to uphold

these restrictions. the Government could repress speech
by silencing certain voices at any of the various points
in the speech process. See ,\l<(0nm//..Vu/nw. t l  'S I .

PP S(t MY (op inion o f  SCALIA. J .) (Government

could repress speech by "attacking all levels of  the
production and dissemination of ideas." for "effective

public communication requires the speaker to make use of
the services ofothcrs"). lf§44 I b applied to individuals. no
one would believe that it is merely a time. place. or manner

restriction on speech. its purpose and effect are to silence
entities whose voices the Government deems to be suspect.

I ' l l Speech is an essential mechanism of democracy

for it is the means to hold off icials accountable to the
people. See 81ukl(1..Vu/Iru. ml 14 is. 96 S.(L 61° ("In
a republic where the people are sovereign. the ability of

the citizenry to make informed choices among candidates
for office is essential"). The right of citizens to inquire. to

hear. to speak. and to use information to reach consensus
is a precondition to enlightened self-government and a

necessary means to protect it. The First Amendment "

" These reports must contain information regarding
the  amount o f  cash on hand . the  to tal  amount

of  receipts . detailed by 10 dif ferent categories.
the identif ication of  each political committee and

candidate's authorized or affiliated committee making
contributions. and any persons making loans. providing

rebates. refunds. dividends. or interest or any other
offset to operating expenditures in an aggregate amount

over $200: the total amount of  all disbursements,
detailed by 12 dif ferent categories: the names of
all authorized or af f i l iated committees to  whom

expenditures aggregating over $200 have been made:
persons to whom loan repayments or refunds have

been made, the total sum of all contributions, operating
expenses. outstanding debts and obligations. and the

settlement terms of  the retirement of  any debt or
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means deprive the public of the right and privilege to

determine for itself what speech and speakers are worthy

of consideration. The First Amendment protects speech

and speaker, and the ideas that flow from each.

The Court has upheld a narrow class of speech restrictions
that operate to the disadvantage of certain persons.

but these rulings were based on an interest in allowing

governmentalentities to perform theirfunctions. See, e.g.
Br(/IH .Sr hum/ I)1AI .\u. 408 r. l.ru.wI; 478 l..S (F 4. 683.

'has its fullest and most urgent application to speech

uttered during a campaign for political office." *340 Eu
r. 5{IH liuml.v¢u (uunl.\. l)¢unu.Iun/1 (iwlr(Il (0mnI.. 489
Ly s "la. >"3. 109 S.ct. 1013. 1118 L.Ed."d »71 (I989)
(quoting llollilor Pulriul (`n r. R011 401 US. 765. »7a.
91 S.(1. 6"l. 78 L.Ed.'d 3< ( 1071 l), see Burk/((1..supra.al
14. 96 S.Ct. 61 ' ("Discussion of public issues and debate

on the qualifications of candidates are integral to the
operation of the system of government established by our

Constitution").

L.S..

lim Sn. H 50. 9* L 1114<1 8401 (1086) (protecting the

"function of public school education"): ./AlI(.\ ix ,\¢/r//1
(uru/ina Privomrs 1.u11ur lniun linz 433 U.S. I 10.

l'9. 97 SCI "53". 53 L.Ed.'d (99 H9771 (furthering

"the legitimate oenological objectives of the corrections
system" (internal quotation marks omitted)), I'ur/\(r \.
Lt\.l. 417 l S. 788. 799. 0-1 SCI qs. 41 Lld.1d

439 H 07-H (ensuring "the capacity of the Government

to discharge its [military] responsibilities" (internal
quotation marks omitted));(i1.// S<rvI< 1 ( nm/nui. l.vllrr
(urrI(.rs H 3 tis. 54s. 557. 93 S.(1. *8S0. 37 L.l.tl."(l

1121 For these reasons, political speech must prevail

against laws that would suppress it. whether by design

or inadvertence. Laws that burden political speech
are "subject to strict scrutiny," which requires the

Government to prove that the restriction "furthers a

compelling interest and is narrowly tailored to achieve
that interest." ll.R7.l. 551 it 464. l"7 S.(i .

*M* (opinion of ROBERTS. C.J.). While it might

be maintained that political speech simply cannot be
banned or restricted as a categorical matter.see .S.nn<»n <4
.\r/Iu\Ivr Sly' l.S.. al I'-l ll" S.(.t ital (KENNEDY.

J.. concurring in judgment) the quoted language from
WR TL provides a sufficient framework for protecting the

relevant First Amcndmcnt interests in this case. We shall

employ it here.

7% (1')73) ( "[F]ederal service should depend upon

meritorious performance rather than political service").

The corporate independent expenditures at issue in this
case. however. would not interfere with governmental

functions, so these cases are inapposite. These precedents

stand only for the proposition that there are certain
governmental functions that cannot operate without some

restrictions on particular kinds of speech. By contrast. it

is inherent in the nature of the political process that voters
must be free to obtain information from diverse sources in

order to determine how to cast their votes. At least before
Austin the Court had not allowed the exclusion of a class

of speakers from the general public dialogue.

1. We find no basis for the proposition that in the context of
political speech. the Government may impose restrictions

on certain disfavored speakers. Both history and logic lead
us to this conclusion.

1131 Premised on mistrust of governmental power. the

First Amendment stands against attempts to disfavor
certain subjects or viewpoints. See. Ag. l'ni!wl Slulvx r.

Pla 1/vni ln/<r/uimnvnl (/I0U/'. linz. 5"*) U.S. 803. 813.

l*0 S.(t. ISM/. 146 L.Ed."d S65 0000) (striking down

content-based restriction). Prohibited too. are restrictions
distinguishing among different speakers. allowing speech
by some but not others. See I"u..\I Mu. Bun/t 41/ B<».~n»u

**899 B(//(IIIi 435 L.S. 765. 784. 98 S.(lt. l407
55 l..Ed."d 707 (1978). As instruments to censor, these

categories are interrelated: Speech restrictions based on

the identity of the speaker are all too often simply a means
to control content.

*342 A

I

Quite apart from the purpose or effect of regulating
content. moreover the Government may commit a
constitutional wrong when by law it identifies certain

preferred speakers. By taking the right to speak from
some and giving it to others. the Government deprives the

disadvantaged person or class of the right to use speech
to strive to establish worth. *34I standing and respect

for the speaker's voice. The Government may not by these

The Court has recognized that First Amendment

protection extends to corporations. RvlluIIi. supra. at 7 » S.
n. 14. 93 S.Ct. 1407 (citing l.in/mrrk A.tAo¢.iuli.t. lm. i

Ali//Hfghnrn.431 U.S. 85. 97 S.(lt. 1614. 51 L.Ed."d 1<<
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\ .

7811. lx aN we. 98 S(1
\..

al 7\~. 98 S.(t. llll71). The Court has thus rejected the

argument that political speech of corporations or other

associations should be treated differently under the First
Amendment simply because such associations are not
"natural persons." 14. all 77(». vs SU 1407. see al at

16. QS S CI Iui? cf . HI 1407

(Rehnquist. J., dissenting).

At least since the latter part of the 19th century. the laws
of some States and of the United States imposed a ban

on corporate direct contributions to candidates. Sec B.
Smith. Unfree Speech: The Folly of Campaign Finance
Reform 23 ("00l). Yct not until 1947 did Congress first

prohibit independent expenditures by corporations and

labor unions in §304 of the Labor Management Relations
Act 194761 Stat. l 59(codificd at ' 1: S( §*5l (l94(>eL1 .
Supp ll). In passing this Act Congress overrode the veto

of President Truman. who warned that the expenditure
ban was a "dangerous intrusion on free speech." Message
from the President of the United States. H.R. Doc. No.

334 89th Cong., let Sass., 9 (l947).

\ .

t 19771,Tilmx lm; /.1». xrnn<.4"4 l 448. oh S.ct. 958.

47 L.Ed.'d 154 (197(\1, l)¢»ran r. Sultan Inn lm. 4"  U.S .
ow. 95 S.C1 "56l. 45 L.Ed.7d 643 I 19751, SUIII/l((I.VI(fll

I'ru/no/faux. l.Ir/ r. (bIIrm/ 4°() U.S. 546. 95 S.(`\. 1139.
43 L.Ed."d 448 (I975), Co v Brom/¢u.vlin.q ("4»rIi Cn/III.

4°0 L.S. 469. 95 SCI 1019. 43 L.Ed."d 378 l l975), .Uiumi

llvrz//ll Pu/1/ix/Iing (u. Tmlli/lo. 418 LI.S. 741. 94 S.cl
7831. 41 L.Ed."d 730 I I 974), Near York Tilmzv (`u. \

(IIi1¢(/SlaI¢'.v. 403 US. 713. 91 S.(\. 1140. "9 L.Ed.><l 821
(I97I ) (per vuriam), Ti /m. /m. r Hi l l . 385 U.S. 374. 87

S.(1. 534. 17 L.Ed."<I 456 I l()(17) .\¢\\ York 17/II(.\. (u
\. S11/liwIII. 576 HIS. 154. 84 S F! 710. I I L.EcI.'d 686;

Kings/¢'l /HIV Pi¢Iumm (orp. **900 r. R<g(nlA of lui\.. of
Ar. y. 300 us. 684. 79 S.(ll. 1362. 3 L.Fd.'d 1511 I 19591,

.lu.vv/>lr 81Ir\I.rn. lm. r. II'ilw»n 343 U.S. 495. 7° S.C1
777. 96 L.Ed. 1098 I I95')); see Ag.. Tor/wr Bruuz/fuvling

Srxlz/H. /H(. v. f ((. 570 L.S. ISM. I  17 Sci. I  174. 137

LFd. 'd 369 ( ll)()7) I)¢lI\(l .4 r¢¢I lid 1 4/¢¢ullllmllliulliullx
(0n.v<n.Iium. lm; r F(( 518 U.S. 7*7. l l6 S.(l. "374. 135
L.l8d.1d 888 (l*)*)6l. T1/1.1/(I. av U.S. 611 114 S.(1. '445.
179 L.E¢l.*<l 407; Simon & S¢/m.vI(r. SO' U.S. 105. l la
S.(l. 5()l. I 16 L.Ed.'d 476: S/I/r/1 (omInuIIi¢wliunx0/.(II/.
]ll( \. F(.(. 49" l'.S. I 15. 109 S.(I. $811). 106 L.E¢l."d
93 (I989). F/uri:/1I Slur r. B..l. F. 491 U.S. 5"4. 109 S.(1

1603. 105 l..Ed.'d 443 I I 989). I'/1i/mlv//)/Iin A(.\r.vpu/nr.\.
lm: r Ilm/)pv. 475 U.S. 767. 106 S.cl. 1558. 89 L.Ed."d

783 ( l9S6), I.uIn/murA. Co/nmu/ri:uliu/l.v lm; v. Virginia
435 U.S. 879 98 S.(!. 1535. 56 L.Ed.'d I (l978), Yfrung \.

.4 m¢ri<un .\Iii 77i(¢I1Iw. Imp 4"7 U.S. 50. 96 S.£1. "440.
49 L.Ed.'d 310 ( I976), (url : r. Rn/wr/ l l .(»1(II. lm.. HS

us. 313. 94 S.(l. 1997. 41 L.Ed."1l 789 I l971). Gl.('w1/wlI

((mp(ru1iw l'ul>/i.v/ling .4.v.wl.. Inc. r. Brv.vI¢r 398 l'.S. 6.
90 S.(I. 1537. 16 L.Hd.7nl 6 ( 1970).

*ll (18

For almost three decades thereafter. the Court did not

reach the question whether restrictions on corporate and
union expenditures are constitutional. Sec H./<7I.. SSI

U.S . it SO". l"7 S.c i. "65` (opinion of  SCALIA J.)
The question was in the background of (nin1/ .Y/1Il<.\

C10 335 U.S. lab . 68  S.(i 1349. 95 L.Ed 1849

(ems) There. a labor union endorsed a congressional
candidate in its weekly periodical. The Court stated

that "the gravest doubt would arise in our minds as to
[the federal expenditure prohibition's] constitutionality"

if  it were construed to suppress that writing. ld. at
l" l. 68 S.(t. 1349. The Court engaged in s tatutory

interpretation **90l and found the statute d id not

cover the  pub lication. L i l . .  rt  l" |  | * ' .  and  n
S.(l. I3-W Four Justices. however said they would

reach the constitutional question and invalidate the

Labor Management Relations Act's expenditure *344
ban. I(/.. at 155. 68 S.(t. 1349 (Rutledge. J.. joined by

Black. Douglas. and Murphy. JJ.. concurring in result).
The concurrence explained that any " undue influence

" generated by a speaker's "large expenditures" was
outweighed "by the loss for democratic processes resulting

from the restrictions upon free and full public discussion."
url.. at 143. 68 S.ct. 1349.

1141 This protection has been extended by explicit

holdings to the context of political speech. See. e.g.
Bull/rn 371 al 4°S-4""). RE S(.i }*8; (11.u.vf(.( III \

.4 nn/.i(.uI1 f"l.¢.vv cu.. 497 U.8. 113. "44. 56 S.(t. 444. S()
L.Ed. 660 ( I 936). Under the rationale of these precedents
political speech does not lose First Amendment protection

"simply because its source is a corporation." Bt'/lnlli.
.\iI>ru al 784. 98 S.(L l4U7; see /)¢l( I/I( (A/Lv & E/e(.. (`u. \.

Pub/ir Uri( (omln'n of (1//. 475 U.S. l. 8. IU6 S.(l. 903.

89 LEd."d I H 0861 (plurality opinion) ('°Thc identity of
the speaker is not decisive in determining whether speech
is protected. *343 Corporations and other associations.
like individuals, contribute to the discussion. debate. and

the dissemination of information and ideas' that the First
Amendment seeks to foster" (quoting Bt.//0/Ii. 435 U.S.

I n United Slrzluv r. Aulnmuhilu IVar/wrv 351 L".S 567.

77 S.ct. 5"9. I  L.Ed."'d 563 t 1957). the Court again
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Before addressing the constitutionality of § 6()8(cl's
independent expenditure ban. Buckley first upheld
8 huxthl, FECA's limits on direct contributions to

candidates. The Buck/cy Court recognized a "sufficiently

important" governmental interest in "the prevention of
corruption and the appearance of corruption." Lr/ . art 75.
96 S.(lt.6l";see11/.411 ̀ (». W»SCt. 617. This followed from
the Courts concern that large contributions could be given
"to secure a politicalquid pro quo." [bid

encountered the independent expenditure ban, which
had been recodified at IX l.S.(. 5 610 (195" cd.l.

See 6° Stat. 7"3-724. After holding only that a union
television broadcast that endorsed candidates was covered

by the statute. the Court "[r]efus[ed] to anticipate

constitutional questions" and remanded for the trial lo

proceed. 84° l.S.. all 591. 77 S.ct. 5"9. Three Justices
dissented. arguing that the Court should have reached the
constitutional question and that the ban on independent

expenditures was unconstitutional:

"Under our Constitution it is We Thc People who are

sovereign. The people have the final say. The legislators

arc their spokesmen. The people determine through
their votes the destiny of the nation. It is therefore

important-vitally important-that all channels of
communications be open to them during every election

that no point of view be restrained or barred and that
the people have access to the views of every group in
the community." Ii/ :it 503. 77 S.(t. SW (opinion of

Douglas. J.. joined by Warren. CJ. and Black..l.).

The Buckley Court explained that the potential
for quid pro quo corruption distinguished **902

direct contributions to candidates from independent

expenditures. The Court emphasized that "the

independent expenditure ceiling fails to serve any
substantial governmental interest in stemming the reality

or appearance of corruption in the electoral process,"
Nl at 47-xx. 96 S.(t. MT because "[t]he absence of

prearrangement and coordination alleviates the danger
that expenditures will be given as a quid pro quo Tor
improper commitments from the candidate." al.. at 47.
*)(\ sly Ol" Bu(klev invalidated 4 otlxtcl's restrictions

on independent expenditures. with only one Justice
dissenting. Sec Frtlvml l;.l1¢ lim/I (0nmI'II \ Nu/in/lu/

(/III.v<rwIIi\.¢ I'l»/ili¢fI/ At lion ((pimp. 470 U.S. 480. 491.
105 S.ct. 1459. xi 1..Ed"d 455. n. 3 l l 985) (NCPAC).

The dissent concluded that deeming a particular group
"too powerful" was not a justificatio[n] for withholding

First Amendment rights from any group-labor or
corporate." 1.1 al <~)7. " S.(1 5*') The Court did not

get another opportunity to consider the constitutional

question in that case: for after a remand. a jury found the
defendants not guilty. See Hayward. Revisiting the Fable
of Reform. 45 Ham. J. Lewis. l*l. 463 0008).

\

*ms*

*345 Later, in I'//ng/inu1..v l/nilwl Slulas 407 US.
385. 4(l() -1111. 95 S.ct 7547 33 L.Ed."d ll 1 l97"l. the

Court reversed a conviction for expenditure of union

funds for political speech-again without reaching the

constitutional question. The Court would not resolve that
question for another four years.

2

In [funk/(\.. 474 l..S. I. 06 S.(lt. 612. 46 L.Ed.°u 659.
the Court addressed various challenges to the Federal
Election Campaign Act of 1971 (FECA) as amended
in 1974. These amendments created 18 1I.s.(i § 6NX1 e)
(l970 ed.. Supp. V). see 88 Stat. 1265. an independent
expenditure ban separate from § (1l(l that applied to
individuals as well as corporations and labor unions
Bu1./1¢w.4*4 U.S.. at "8. 39. llfld n. 45. 96 Stl. al".

*346 Buckley did not consider § 6 l0's separate ban
on corporate and union independent expenditures. the

prohibition that had also been in the background in
CIO Automobile Workers. and Pipefitrers. Had 8 610

been challenged in the wake of 8uc.kle.v. however, it

could not have been squared with the reasoning and
analysis of that precedent. See WRTL .Vu/uw rt 487.

I"  S.(1 (opinion of SCALIA J.) ("8uckle.v
might well have been the last word on limitations on
independent expenditures"); .llnlill 494 U.S . at 683. l In

S.(t I8*)l (SCALIA. J.. dissenting). The expenditure ban

invalidated in Buckley, § 60S(e), applied to corporations
and unions. VS l.S. it "3. 30. n. 45. 'IO S.(1. (»l";
and some of the prevailing plaintiffs in Buckley were

corporations. id. at S.. Wt S.(t. 61 a The BuckleyCourt did
not invoke the First Amendment's overbreadth doctrine.

see Brur14/rirk \. Up/u/umm. 418 US. bill. hl. 03 S.(L
"908. 37 L.Fd."d 830 (1973). to suggest that § 608(c)'s
expenditure ban would have been constitutional if it had
applied only to corporations and not to individuals, 4'~l
U.S.. at 50. 96 SCI Ol " Buzkl¢.v cited with approval the
Automobile Workers dissent. which argued that § (will was
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l.S..;i1 <0< <)(».
political speech restrictions based on a speaker's corporate

identity. See ibid

unconstitutional..to U.S.. at 43. *lo S.(1. 61 1 (citing :<*

" S (`t. 5"*) (opinion of Douglas. J.)).

3

Notwithstanding this precedent Congress recodilied 9
(»l 1|s corporate and union expenditure ban at 1 L s C
5 4llh four months af ter Buckley was decided. See 90
Stat. 490. Section 44 lb is the independent expenditure

restriction challenged here.

744. ox S.(i
Less than two years after Buckley. Bvlluni. 438 18S

1407. 55 l. mol 707. reaf f irmed the

First Amendment principle that the Government cannot
restrict political speech based on the speaker's corporate
identity. Bv110nicould not have been clearer when it struck

down a state-law prohibition on corporate independent

expenditures related to referenda issues:

Thus the law s tood until Austin. Austin "mph[eld] a

direct restriction on the independent expenditure of funds
for political speech for the f irst time in [this (ourls l

his1orv."494 l EU 605. l loS.(lt. 1301 (KENNEDY..l..

dissenting). There. the Michigan Chamber of Commerce
sought to use general treasury funds to run a newspaper

ad supporting a specif ic  candidate. Michigan law,
however prohibited corporate independent expenditures

that supported or opposed any candidate for state office.
A violation of the law was punishable as a felony. The

Court sustained the speech prohibition.
"We thus find no support in the First Amendment. or
in the decisions of this Court. for the proposition that

speech that otherwise would be within the protection
of the First Amendment loses that protection simply

because *347 its source is a corporation that cannot

prove. to the satisfaction of a court. a material effect on
its business or property.... [That proposition] amounts

to an impermissible legislative prohibition of speech
based on the identity of the interests that spokesmen

may represent in public debate over controversial issues

and a requirement that the speaker have a sufficiently
great interest in the subject to justify communication.

*348 To bypass Buck/e.v and Be/Iofri the Austin
Court identified a new governmental interest in limiting

political speech: an anti distortion interest. Austin found
a compelling governmental interest in preventing "the

corrosive and distorting effects of immense aggregations
of  wealth that are accumulated with the help of  the

corporate form and that have little or no correlation to the
public's support for the corporation's political ideas." 494
l'.S.. at 661) 110 S.(t. 1 w1. sec ill at 659 I ' ll S.(t 1391

(citing .l4(I"L. 479 U.S.. aU "57. 107 S.(l 6161 IV(l'.4(.
470 L.S.. at 500-501. 105 s.ct. l459).

* 1 * * * 4

B"In the realm of protected speech the legislature is
constitutionally disqualified from dictating the subjects

about which persons may speak and the speakers who
may address a public issue." I(/. at 784-785. 98 S.(l1

1407.

**903 I t is important to note that the reasoning and
holding of Bell ini did not rest on the existence of a
viewpoint-discriminatory statute. It rested on the principle
that the Government lacks the power to ban corporations

from speaking.

. lxxI/.

Bellotli did not address the constitutionality of  the
Statc's ban on corporate independent expenditures to

support candidates. In our view however. that restriction
would have been unconstitutional under Be//uni s central

principle: that the First Amendment does not allow

The Court is thus confronted with conflicting lines of

precedent: a pre-Austin line that forbids restrictions on
political speech based on the speaker's corporate identity

and a post-Auvlin line that permits them. No case before

Austin had held that Congress could prohibit independent
expenditures for political speech based on the speaker's
corporate identity. Before Austin Congress had enacted
legislation for this purpose. and the Government urged the
same proposition before this Court. See .ll( .I.L .vulnw. at

*<`. Ill" S( t (~I(»(FEC posited that Congress intended to
"curb the political influence of 'those who exercise control
over large aggregations of capital " (quoting .4 un»nu0/>i/1
llurk¢'r.\. .viI)r/I. al 585. 77 S.ct. 5191); (nl[/wviiu Mvtlirul

in l.2(l¢ra/ E/wliuu (umm'n 453 U.S. l8°. '()l. I ' ll
S.Ct "TIT 69 l..Ed.'d 567 (19811 (Congress believed

that "differing structures and purposes" of corporations
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and unions "may require different forms of regulation in
order to protect the integrity of the electoral process"). In

neither of these cases did the Court adopt the proposition.
all 48-49. *)h

*349

S.(i

In its defense of the corporate-speech restrictions in 8

4llb the Government notes the antidistortion rationale
on which Austin and its progeny rest in part. yet it all

but abandons reliance upon it. I t argues instead that
two other compelling interests support Auxin's holding

that corporate expenditure restrictions are constitutional:
an anticorruption interest. sec 404 i S. al MX. l 10
S.(t. l 3*)1 (STEVENS. J.. concurring). and a
shareholder-protection interest. see ll/.. at 674 h`5. I ll)

1391 (Brennan. J.. concurring). We consider the

three points in tum.

94904 I

see ibid (the worth of speech "does not depend upon the
identity of its source whether corporation. association,
union, or ind ividual) Be A/r. 4*-I  l S .

S.(i Ol " ([T]he concept that government may restrict the

speech of some elements of our society in order to enhance

*350 the relative voice of others is wholly foreign to
the First Amendment"); .lumen/iilv ll .»1kvI.v is * l  S . .

al in. 77 Sta. SW (Douglas. J.. dissenting) (l(). 5

11 S.. at 154 NS. he S ti I3-W (Rutledge. J.. concurring

in result). This protection for speech is inconsistent

with Austin 's antidistortion rationale. Austin sought to
defend the antidistortion rationale as a means to prevent

corporations from obtaining " 'an unfair advantage in the
political marketplace " by using " 'resources amassed in
the economic marketplace. " 404 U.S.. al 659. I 10 S.(1

1391 (quoting \I(.If1.. wI/7 ru. at "57. 107 S.(t. 616) But

Buckley rejected the premise that the Government has an

interest "in equalizing the relative ability of individuals
and groups Io influence the outcome of elections." 474
U.S.. at 48. *IO S.(I. M 71 see 84/l0l11..wt/nw. at wt. n.

As for Au.vrin's antidistortion rationale the Government

does little to defend it. See Tr. of Oral Are. 45-48 (Sept.
9. 2009). And with good reason. for the rationale cannot

support § 44 I h.

8r.11m/1 485 l S .;ll 777.98 S.(I I-ml7(footnote omitted):

30. 08 S.(.t. 1-107 Buckley was specific in stating that

"the skyrocketing cost of political campaigns" could not
sustain the governmental prohibition. 474 U.S.. at 70.
96 S.(i. 617 The First Amendment's protections do not

depend on the speaker's "financial ability to engage in
public discussion." 11/. all 49. 96 S(t. al w.

I f  the Firs t Amendment has any force, it prohib its
Congress from fining or jailing citizens. or associations

of citizens. for simply engaging in political speech. If the
antidistortion rationale were to be accepted, however.

it would permit Government to ban political speech

simply because the speaker is an association that has
taken on the corporate form. The Government contends

that Austin permits it to ban corporate expenditures for
almost all forms of communication stemming from a

corporation. Sec Part I l-E. supra; Tr. of  Oral Are. 66
(Sept. 9. 2009): sec also id. at "6-3l (Mar. °4. "009).
I f Au.vlin were correct. the Government could prohibit

a corporation from expressing political views in media
beyond those presented here such as by printing books.
The Government responds "that the FEC has never

applied this statute to a book." and if  it d id. "there
would be quite [a] good as-applied challenge." Tr. of

Oral Are. 65 (Sept. 9 2009). This troubling assertion of
brooding governmental power cannot be reconciled with

the confidence and stability in civic discourse that the First
Amendment must secure.

The  Court reaff irmed these conclusions when it
invalidated the BCRA provision that increased the cap

on contributions to one candidate if the opponent made
certain expenditures from personal funds. See Dr/vi.v in
Ikrluru/ l;./((.llon (nmmn 554 US. 7"4. . l"8  SCi.
" '5 ' ). "774. I/l l..Fd."<1 737 (WOR) ("Levcling electoral

opportunities means making and implementingjudgmcnts

about which strengths should be permitted to contribute

to the outcome of an election. The Constitution. however,
confers upon voters. not Congress. the power to choose

the Members of the House of Representatives. Art. l. §
2. and it is a dangerous business for Congress to use the

election laws to influence **905 the voters' choices°).
The rule that political speech cannot be limited based

on a speaker's wealth is a necessary consequence of the

premise that the First Amendment generally prohibits
the suppression of political speech based on the speaker's
identity.

Either as support for its antidistortion rationale or as
a further argument. the Austin majority undertook to

Political speech is "indispensable to decisionmaking in a

democracy and this is no less true because the speech
comes from a corporation rather than an individual."
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distinguish *35l wealthy individuals from corporations
on the ground that "[s]tate law grants corporations special

advantages-such as limited liability, perpetual life. and

favorable treatment of the accumulation and distribution
of assets." 404 L s .it 448469. I I TS  C i i i i  This  does

not suffice. however. to allow laws prohibiting speech.

"I t is rudimentary that the State cannot exact as the
price of those special advantages the forfeiture of First
Amendment rights." IM. at 6811. l Lil S.(1 18')l (SCALIA.

J. dissenting).
al  ' la; .  lai  SU " *)2 \»

supporting laws that attempt to distinguish between

corporations which are deemed to be exempt as media

corporations  and  those  which are  no t. "W e have
consistently rejected the proposition that the institutional

press has any constitutional privilege beyond that of
other speakers." it/ al 691. I  I ll SCI 1891 (SCALIA,

J. dissenting) (citing 88/I01Ii. 435 art 7/". 9S S.ct.
1407): see Dun & Brink/reel lm; r Gr¢w1mn.v.v 8111//l(r.v
/ll(.. 47" US. 749. 784. lUg S.(1. 7031). 86 L.Ed."d 593

(NSS) (Brennan. J.. joined by Marshall, Black mun and

STEVENS. JJ.. dissenting): I(/.

(White. J. concurring in judgment). With the advent of

the Intact and the decline of print and broadcast media,
moreover. the line between the media and others who wish

to **906 comment on political and social issues becomes
far more blurred.

It is irrelevant for purposes of the First Amendment that
corporate funds may "have little or no correlation to the

public's support for the corporation's political ideas." it/
au ant). I In S.(`\. 1301 (majority opinion). All speakers.

including individuals and the media. use money amassed
from the economic marketplace to fund their speech. The

First Amendment protects the resulting speech. even if
it was enabled by economic transactions with persons or

entities who disagree with the speaker's ideas. See id. at
707. I ' ll S.(t l 3'JI  (KENNEDY J.. dissenting) ("Many

persons can trace their funds to corporations. if not in the
form of donations. then in the form of dividcnds. interest.

or salary").

.lac (¢»n/1¢//

The law's exception f`or media corporations is, on its

own terms all but an admiss ion of  the invalid ity of

the antidistortion rationale. And the exemption results
in a f ur the r separate reason for f inding this  law

invalid: Again by its own terms. the law exempts some
corporations but covers others. even though both have
the need or the motive to communicate their views.

The exemption applies to media corporations owned
or controlled by corporations that have diverse and

substantial investments and participate in endeavors

other than news. So even assuming the most doubtful
proposition that a news organization has a right to

speak when others do not. the exemption would allow a
conglomerate that owns both a media business and an

unrelated business to influence or control the media in
order to advance its overall business interest. At the same

time. some other corporation. with an identical business
interest but no media outlet in its ownership structure

would be forbidden to speak or *353 inform the public

about the same issue. This differential treatment cannot
besquared with the First Amendment.

Au.vlin's antid is tortion rationale would produce the

dangerous, and unacceptable, consequence that Congress
could ban political speech of media corporations. See

S40 U.S.. al 'NA l"4 so (»l<) (opinion of
THOMAS. j.) ("The chilling endpoint of  the Courts

reasoning is not difficult to foresee: outright regulation
of the press"). Cf. 7.0/.Iu/1n 418 U.S.. at 150. 94 S.(t.

*so (alleging the existence of "vast accumulations of

unreviewable power in the modern media empires").

Media corporations are now exempt from § 4-Hh's ban
on corporate expenditures. See 1 L.S (. 43 l(9NBl(il,

4341 fu3N Bl( i l. Yct media corporations accumulate wealth

with the help of the corporate form the largest media
corporations have "immense aggregations of wealth"
and the views expressed by media corporations often

"have little or no correlation to the public's support" for
those views. .4u.vlin W1 U.S.. aN (»(»U. 1111 S.(t. 130)1

*352 Thus. under the Government's reasoning, wealthy

media corporations could have their voices diminished to
put them on par with other media entities. There is no

precedent for permitting this under the First Amendment.

There is simply no support for the view that the First

Amendment as originally understood. would permit the

suppression al political speech by media corporations.
The Framers may not have anticipated modern business
and media corporations. See .ll(.InI.ir¢ r. 0/lin l;l<.1.Ihun
(umn1n. 51~l 334. 360-361. 115 S.(t 1<11. 1 jl1

L.Ed."d 4% I 19951 (Thomas. J.. concurring in judgment).

Yet television networks and major newspapers owned

by media corporations have become the most important
means of mass communication in modem times. The First

The media exemption discloses further difficulties with

the law now under consideration. There is no precedent

WESTLAW APP-020

Decision No. 76640



AU-00000E-17-0079Citizens United v. Federal Election Comn 558 U.S. 310 (2010)

130 S.ct. 876 187 L.R.R.M. (BNA)2961 175 L.Ed.2d 753 78 USLW 4078...

S.(1.

and Responses to Legislative Changes 10 (2009) (more

than 75% of corporations whose income is taxed under
federal law. sec 'r» l..S.(. 8 801 have less than Sl million
in receipts per year). This fact belies the Govcrnmcnt's

argument that the statute is justified on the ground that
it prevents the "distorting effects of immense aggregations
of wealth." zuni. -l')-1 U.S.. al 660. l I() S.CL 130)1 It is

not even aimed at amassed wealth.

\Q

The censorship we now confront is vast in its reach.
The Government has "mulHe[d] the voices that best

represent the most significant segments of the economy."
.111(uum.I/..vu1nw a t  n * I"-1 S ( .1 MY (opinion of

SCALIA. J.). And "the electorate [has been] deprived
of  information knowledge and op inion vital to  its
function." ( l (). 3.z< If S .ml 144. he Sta. l34')(Rutledge

J.. concurring in result). By suppressing the speech of

manifold corporations. both for-prof it and nonprof it,

the Government prevents their voices and viewpoints
from reaching the public and advising voters on which

persons or entities are hostile to their interests. Factions

will necessarily form in our Republic. but the remedy of
"destroying the liberty" of *355 some factions is "worse

than the diseasc."The Federalist No. 10. p. l 30(B. Wright

ed.l96l) (J. Madison). Factions should be checked by
permitting them all to speak see ibicl and by entrusting
the people to judge what is true and what is false.

Amendment was certainly not understood to condone the

suppression of political speech in society's most salient

media. It was understood as a response to the repression
of speech and the press that had existed in England

and the heavy taxes on the press that were imposed in
the colonies. See MY (~nn<// in L s . al 1;1-w58. PP

611) (opinion al SCALIA. J.). Grnsirun. *97 US..
:it *45."»48 56 S.(1. 144; Near. 788 ll.S.. at 713 ' la. ' I

S.(1. (WS. The great debates between the Federalists and

the Anti-Federalists over our founding document were

published and expressed in the most important means
of mass communication of that era-newspapers owned
by individuals. See .\I¢IIrI.1.rv. 514 U.S.. at 341 343 HIS
s r i  I S I I : i(/.. at 367. 115 S.(li. 1511 (THOMAS. J..

concurring in judgment). At the founding speech was

open. comprehensive. and vital to society's definition

of itself, there were no limits on the sources of speech
and knowledge. See B. Bailyn. Ideological Origins of the

American Revolution 5 (1967) ("Any number of people
could join in such proliferating polemics, and rebuttals

could come from all sides"). G. Wood. Creation of the

American Republic 1776-1787. p. 6 (1969) ( [l]t is not
surprising that the intellectual sources of [the Amcricansl

Revolutionary thought were profuse and various"). The
Framers may have been unaware of certain types of

speakers or forms of communication. but that does not

mean that those speakers and media arc entitled to
less First Amendment protection than those types of

speakers *354 and media that provided the means of
communicating political ideas when the Bill ofRights was

adopted.

US..

l .

Austin interferes with the "open marketplace" of ideas
protected by the First Amendment..\¢»n 1.1/rk Stale Ba. 0/
l./vl II(nI.\ i. Lt'/rr; 14Illuv S 1. S. 196. "OR. PG S.(t 791

161 l.Ed.°d 665 nuns); see ibid (ideas "may compete"

in this marketplace "without government interference").
.1l((.nIIm// Vu/In/. at '71 . PP s .Ct. 619 (op inion o f

THOMAS. J .). I t permits  the **907 Government to
ban the political speech of millions of associations of

citizens. See Statistics of  Income 2 (5.8 million for-
prolit corporations f iled 2006 tax returns). Most of

these are small corporations without large amounts of
wealth. Sec Supp. Brief for Chamber of Commerce of

the United States of America as Amicus Curiae I 3
(96% of the 3 million businesses that belong to the U.S.

Chamber of Commerce have fewer than 100 employees):
M. Keightley. Congressional Research Service Report
for Congress. Business Organizational Choices: Taxation

1151 The purpose and effect of this law is to prevent
corporations. including small and nonprofit corporations.

from presenting both facts and opinions to the public.

This makes Austin's antidistortion rationale all the more
an aberration. "[T]he First Amendment protects the right

of corporations to petition legislative and administrative
bodies." 84//uIII. 435 at  7 9 ' .  l l .  3 1 .  9 8  S .( t .
1407 (citing (`u/i/urniu .Vi/lur 7rum/:url ( n. \.. Tru<Ar/rg

(n/imilw/ 404 U.S. 508. §l(L5l l9> S.Ct. 609. 30 L.Ea.°a
641 (l97"), l;<I.\I(wI Re/i/road Pr<.vi(/vuI.v CoII/¢I.(IIn
Nnvrr Muller Ii.¢'i.f_'lII. li. 365 U.S. 1". 137 l 3S Sl S.(t.
5"3. 5 L.Ed."d 461 (l%I1). Corporate executives and

employees counsel Members of Congress and Presidential
administrations on many issues. as a matter of routine and

often in private. An amid brief filed on behalf of Montana
and 25 other States notes that lobbying and corporate

communications with elected officials occur on a regular
basis. Brief for State of Montana et al. as Amice Curiru 19.
When that phenomenon is coupled with 4 44 I h. the result

is that smaller or nonprofit corporations cannot raise a
voice to object when other corporations. including those
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96 S.Li

with vast wealth. are cooperating with the Government.
That cooperation may sometimes be voluntary. or it may

be at the demand of a Government off icial who uses

his or her authority. inf luence and power to threaten
corporations to support the Government's policies. Those

kinds of interactions are often unknown and unseen. The

speech that Q 4~llh forbids though. is public. and all
can judge its content and purpose. References to massive

corporate treasuries should not mask the real operation of
this law. Rhetoric ought not obscure reality.

W ith regard to  large d irec t contributions. Burk/c \'

reasoned that they could be given "to secure a political
quid pro quo." I(/ ;1 l *lm 0 l`. and that " the

scope of such pernicious practices can never be reliably
ascertained." Ir/ . al *7. 96 S.Ci. (wt '. The practices 8urklz'l

noted would be covered by bribery laws. see. e.g. IX

l l.S(. §  701 if a quid pro quo arrangement were proved.
See Ifm./i/¢.\...viII>I1I. at "7. and n. "8. 06 S . ( t Ol ' (citing

*357 8l/4/\l¢\ i l(Ilv0. 519 F " d  8 " 1 .  8 ) 840. Ami
111\ 46 18 ((Al)(. 19741 (en banc) (per vuriam) ). The

Court. in consequence. has noted that restrictions on

direct contributions are preventative. because few if any

contributions to candidates will involve quid pro qua
arrangements..\l(I .l.. 479 l'.S.. all "(»0. 107 S.cl. fllhl
\(l' .4(.. 470 at 500. 105S.ct. 14591llrlvI.ulE/vrllun

(ununu r. \.(IIinI1tII R/g/ll In Work Comm.. 459 1.1.S. IW.

*lo. 1113 S.(l. 551 74 L.I:d.wd 364 :ws (NRWC). The

Buckley Court nevertheless. sustained limits on direct

contributions in order to ensure against the reality or
appearance of corruption. That case did not extend this

rationale to independent expenditures. and the (ourt docs
not do so here.

**908 Even if  § ~l~llh's  expenditure ban were

constitutional. wealthy corporations could still lobby

elected officials although *356 smaller corporations may

not have the resources to do so. And wealthy individuals
and unincorporated associations can spend unlimited
amounts on independent expenditures. See. Ag.. ll RlI.
551 L.S..;iI 503 504. 117 S.("t °<»5'(opinionofSCALlA.
J.) ("In the 2004 election cycle. a mere 24 individuals
contributed an astounding total of  $l42 million to ['6

lS.(. § 5"7 organizations]"). Yet certain disfavored
associations of citizens-thosc that have taken on the
corporate fom1-are penalized for engaging in the same

political speech.

Whcn Government seeks to use its full power. including

the criminal law to command where a person may get his
or her information or what distrusted source he or she

may not hear. ii uses censorship lo control thought. This

is unlawful. The First Amendment confirms the freedom
to think for ourselves.

2

"The absence of prearrangement and coordination of an
expenditure with the candidate or his agent not only

undermines the value of the expenditure to the candidate,

but also alleviates the danger that expenditures will be
given as a quid pro quo for improper commitments from
the candidate." Ifm/</v1.. PP U.S.. al 47. *)(\ S.(l. (>l";

see ibid (independent expenditures have a "substantially

diminished potential for abuse"). Limits on independent
expenditures. such as 8 4-Hb. have a chilling ef fect

extending well beyond the Government's interest in

preventing quid pro quo corruption. The anticorruption
interest is not sufficient to displace the speech here in

question. Indeed 26 States do not restrict independent
expenditures **909 by for-prof it corporations. The

Government does not claim that these expenditures have
corrupted the political process in those States. See Supp.

Brief for Appellee 18. n. 3: Supp. Brief for Chamber of

Commerce of the United States of America as Amicus
Curiae 8-9. n. 5.

435

W hat we  have  s aid  als o  s ho ws  the  inval id i ty o f

other arguments made by the Government. For the
most part relinquishing the antidistortion rationale. the
Government falls back on the argument that corporate
political speech can be banned in order to prevent

corruption or its appearance. In Bu¢kle\. the Court
found this interest "sufficiently important" to allow limits

on contributions but did not extend that reasoning to
expenditure limits. 4"4 LYS.. al '5. *to S(1 bl 1. When

Bu<.kle.v examined an expenditure ban. it found "that the
governmental interest in preventing corruption and the

appearance of corruption [was] inadequate to justify [the
ban] on independent expenditures." ld.. it 45. 9(\ S.(\

611

A single footnote in Bellini purported to leave open
the possibility that corporate independent expenditures

could be shown to cause corruption. LYS ml
xx. n. m. 98 S 1(t lul- For the reasons explained

above. we now conclude that independent expenditures
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\l. (¢mI1¢l/ 510 ll.S .al I3()-138. ad ii. ll). l"4 S.(li (»1'1.
v ( T L . supra al "W 'ML 107 S.(lt. alb Citizens United

has not made direct contributions to candidates. and it has

not suggested that the Court should reconsider whether

contribution limits should be subjected to rigorous First
Amendment scrutiny.

s

b. *).\ S.(.1.

When Buekle.v identified a sufficiently important
governmental interest in preventing corruption or the

appearance of corruption. that interest was limited to
quid Pru quo corruption. See l / I ( II//II(//. \1I/inI .ii "IO

WX. 1*4 8.(.1. 019 (opinion of  **9l0 KENNEDY, J.)
(citing Burk/(l. All/:ru al 76 'R 30. oh 48. 00 S.(\. (it "):

\(P.4(. we U S. Ill 497. 105 S.ct. 1459 ("The hallmark

of corruption is the f inancial quid pro quo: dollars for
political favors") ml. at 498. ITS s (t. 1-159. The fact

that speakers may have influence over or access to elected

officials does not mean that these officials are corrupt:

including those made by corporations. do not give rise

to corruption or the appearance of corruption. Dicta in
Bt/Iul l fs footnote suggested that "a corporation's right

to speak on issues of general public interest implies no
*358 comparable right in the quite dif ferent context

of participation in a political campaign for election to

public office." [bid Citing the portion of Buckley that

invalidated the federal independent expenditure ban. -W4
l all 46. 96 S.(1. al". and a law review student

comment. 8e/Iolti surmised that "Congress might well
be able to demonstrate the existence of a danger of real

or apparent corruption in independent expenditures by
corporations to influence candidate elections." 435 ll.s.
tit ass. n 1407 Burk/¢'.\'. however struck
down a ban on independent expenditures to support
candidates that covered corporations. 4*4 at '3 ..w.
ii. 45. 96 S.(.l. hi '. and explained that "the distinction

between discussion of issues and candidates and advocacy
of election or defeat of candidates may often dissolve in
practical application." id.. at 4". 96 SU. 61 T Bellotl i  '

s dictum is thus supported only by a law review student

comment. which misinterpreted 8u(kle.v. Sec Comment.
The Regulation of  Union Political Acme: lvlatjorln
and Minority Rights and Remedies. l"(» ll Pay l..Rcv
3811. 408 (19771 (suggesting that "corporations and labor

unions should be held to different and more stringent

standards than an individual or other associations under
a regulatory scheme for campaign financing").

"Favoritism and inf luence are not avoidable in

representative  po lit ics . I t is  in the nature  o f  an
elected representative to favor certain policies. and. by

necessary corollary. to favor the voters and contributors
who support those policies. It is well understood that

a substantial and legitimate reason. if  not the only

reason. IO cast a vote for. or IO make a contribution
to. one candidate over another is that the candidate

will respond by producing those political outcomes
the supporter favors. Democracy is premised on
responsiveness." .' l l r(unmll 540 U.S.. at my. P4 $.(t.

619 (opinion of KENNEDY..I.).

Reliance on a "generic favoritism or influence theory is
at odds with standard First Amendment analyses because

it is unbounded and susceptible to no limiting principle."
ld.. at 296. 1*4 S(1. aw.

\. Vu/fru. al 46. 96 S(L (it T

AH1)I.!1

Seizing on this aside in Bellows footnote. the Court

in NR W( did say there is a sulTicient" governmental

interest in "cnsur[ing] that substantial aggregations of
wealth amassed" by corporations would not "be used

to incur political debts from legislators who are aided
by the contributions." 459 U.S.. at 7U7~"0S. 103 S.(t.

55" (citing /llllu/ilu/ii/( ll"ur/<¢r.v 35" L.S.. :it 579. 77
S.(lt. 5j())i see 459 L.S.. at °10. and n. 7. 103 S.(lt.
55"; A'(p.4(.. .\ll/)l{l all sou-sul. 105 S.Ci. 1459 (NRWC

suggested a governmental interest in restricting "the
influence of political war chests funneled through the

corporate form"). NR WC however. has little relevance
here. NR WC decided no more than that a restriction on

a corporation's ability to solicit funds for its segregated
PAC. which made direct contributions to candidates. did
not violate the *359 First Amendment. 459 U.S .al *06.

103 S(t. 557. NR WC thus involved contribution limits.
see ' \(P.l(". .w/lru. at 495 496. IN 5.0 l~l5*). which.

unlike limits on independent expenditures. have been an

accepted means to prevent quid pro quo corruption. see

*360 The appearance of influence or access. furthermore.
will not cause the electorate to lose faith in our democracy.

By definition. an independent expenditure is political
speech presented to the electorate that is not coordinated
with a candidate. See /flu k/v

The fact that a corporation. or any other speaker. is willing
to spend money to try to persuade voters presupposes

that the people have the ultimate influence over elected

officials. This is inconsistent with any suggestion that
the electorate will refuse " to take part in democratic
governance " because of additional political speech made

by a corporation or any other speaker. .\I<(umlu1/
at 14-1. l"~1 set. MY (quoting .\Imu \.. 5hriIik Mi.v.w/un
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av"w7. 390. |*(» st I 115(nI 1w/I/In III Pl (  5 1 8  l  S
1..Ed"d 886 (wool)

Here Congress has created categorical bans on speech that
are asymmetrical to preventing quid pro quo corruption.

3

l

(l1p(.rlwI r .~l. T .\Ilu.w.\. Gm/ (n . 556 L S $69. l"9 S.(I.
""5". 171 L.l"d."d POS ("(l09) is not to the contrary.

Cuperlou held that a judge was required to recuse himself
"when a person with a personal stake in a particular case
had a significant and disproportionate influence in placing
the judge on the case by raising funds or directing the
judge's election campaign when the case was pending or
imminent." Id at . 129 S.Ct.. at "263-"'264. The
remedy of recusal was based on a litigant's due process
right to a fair trial before an unbiased judge. See ll it/lrmi

IJIVAIII 411 l s 45. -UL QS S tr 1"1i(\ 43 l..Fd.'d 7P
ll*) » 8). Cuperlon 's holding was limited to the rule that
the judge must be reused. not that the litigant's political
speech could be banned.

The Government contends further that corporate
independent expenditures can be limited because of
its interest in protecting dissenting shareholders from
being compelled to fund corporate political speech. This
asserted interest. like Austin's antidislortion rationale
would allow the Government to ban the political speech

even of media corporations. Scc supra at 905 - 906.
Assume. for example. that a shareholder of a corporation
that owns a newspaper disagrees with the political views
the newspaper expresses. See lu.vlin 494 Ll al 487.
I ltd S (.1. 1391 (SCALIA. J.. dissenting). Under the
Government's view that potential disagreement could
give the Government the authority to restrict the media
corporation's political speech. The First Amendment
does not allow that power. There is. furthermore.
little evidence of *362 abuse that cannot be corrected
by shareholders "through the procedures of corporate
democracy." Be//ulll. 435 l.S...it 794. 98 S.(.I. 1407; see
i . i . :H 701. ll. 34. ox S.(1. l 41)7

Those reasons arc sufficient to reject this shareholder-
protection interest. and. moreover. the statute is both
underinclusive and overinclusive. As to the f irst ,
it Congress had been seeking to protect dissenting
shareholders. it would not have banned corporate speech
in only certain media within 30 or 60 days before an
election. A dissenting shareholder's interests would be
implicated by speech in any media at any time. As to the
second. the statute is ovcrinclusive because it covers all
corporations. including nonprofit corporations and for-
profit corporations with only single shareholders. As to
other corporations. the remedy is not to restrict speech but
to consider and explore other regulatory mechanisms. The
regulatory mechanism here. based on speech contravenes
the First Amendment.

4

The McConnell record was "over 100000 pages" long.
v¢(~n/w// I. *SI F.Supp.'d. at *of). yet it "does not
have any direct examples of votes being exchanged
for expenditures." ml. it  Shu (opinion of Kollair
Kotelh..11. This confirms Buckley 's reasoning that

independent expenditures do not lead to or create the
appearance of. quid pro quo corruption. In fact. there is
only scant evidence that independent expenditures even
ingratiate. Sce "Sl l.Supp"d. ml iii $57 (opinion of
Kollar-Ko1elly..I. ). Ingratiation and access. in any event.
are not corruption. The BCRA record establishes that
certain donations to political parties. called "soft *36l
money." were made to gain access to elected officials.
.\l(.(0nml/..we/mI. al I"5. 130 131. l46-IS". P4 S.(l.
Old); sec .\I(.(0nm// I. 'Sl F.Supp.'d. al 471 481. 491
5th (opinion of Kollai Kotclh. J.); id. at 84"-843. 858-

859 (opinion of Leon. J.). This case. however. is about
**all independent expenditures. not soft money. When

Congress finds that a problem exists. we must give that
finding due deference. but Congress may not choose
an unconstitutional remedy. If elected officials succumb
to improper influences from independent expenditures:
if they surrender their best judgment: and if they put
expediency before principle. then surely there is cause for
concern. We must give weight to attempts by Congress to
seek to dispel either the appearance or the reality of these
influences. The remedies enacted by law. however. must
comply with the First Amendment: and. it is our law and
our tradition that more speech. not less. is the governing
rule. An outright ban on corporate political speech during
the critical reelection period is not a permissible remedy.

We need not reach the question whether the Government
has a compelling interest in preventing foreign individuals
or associations from influencing our Nation's political
process. Cf. 1 L.S.(. §44 ac (contribution and expenditure
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4' l

ban applied to "foreign national[s]"). Section 44 I h is not

limited to corporations or associations that were created

in foreign countries or funded predominately by foreign
shareholders. Section 4-1 I b therefore would be overbroad

even if we assumed arguwzdo that the Government has a
compelling interest in limiting foreign influence over our
political process. See Hr:/ur/rlt A. 418 US.. al hl 4. ').`~ Sly

was.

S("1 <<*». Lil .i i  'us
C

Aulomubile Workers Court's flawed historical account of

campaign finance laws see Brief for Campaign Finance
Scholars as Amis Curiae; Hayward, 15 llurv..l. Lewis.

R. Mutch Campaigns Congress. and Courts 33-
35, 153-157 (l988). Sec AU\IIII. mu/Jru. at 659. llu S.(t.

1391 (quoting .\/(.I"/. 179 U.S.. al °57-*ss IU7 S.ct 6l6;
.\(P.4(. 4711 U.S.. al 500-5l)l. 105 S.C1. l 459); .ll(I.L

.wqvr¢l al 157. 107 S.(t. 616 (quoting Auluum/wilt ll0l.A.¢l.s
35" l".S.. al Q0 i. 77 S.(L 5"91; .\.(P.4( A 1//nw. it 500.
lai S.(I  l 4<1) (quoting ,vRlv<. 459 l' .S . :it >lu. In?

. 103 S(\. 55° ("Thc his tory of
the movement to regulate the political contributions and

expenditures of corporations *364 and labor unions is
set forth in great detail in / lulunn/lul¢ H <»rk¢r.v/..vu1uw.
it 570-5I44. 77 S.ci 879. and we need only summarize the

development here").

/ .

l

[ la] ll'7] Our prcccdentistoberespcctcdunlessthemost

convincing of reasons demonstrates that adherence to it

puts us **9l2 on a course that is sure error. "Beyond

workability the relevant factors in deciding whether to
adhere to the principle of stare *363 decision include the

antiquity of the precedent. the reliance interests at stake.

and of course whether the decision was well reasoned."
.1lImIv/(1 in Luui.w¢Inu <<(, ll.s. 778. . IW S.tt. 7U79.
7088 7089. 173 l..Etl."d 955 9009) (overruling .\li¢/liuun
l ..lmkwm. 475 (WS. 106 S.(t. 140-1. 89 L.Ed.°d
631 1 l 9861). Wc have also examined whether "experience

has pointed up the precedent's shortcomings." I'4¢I:mIlI
(1I//(I1uIII. 544 US. "3 . . PP S.(t. SUS. Xlti. 17"'

l..E<;l"d 565 (10091 (overruling Srfurivr i . Ki l l ; 533 U.S

194. l"l S.(t. °151. 150 L.Ed."d °7*(°oul)).

Austin is undermined by experience since its

announcement. Political speech is so ingrained in our
culture that speakers find ways to circumvent campaign
finance laws. See. e.g..111(¢»mu// 540 l S.. ml l 7o I "

PP S.(.1 MY ("Given BCRA's tighter restrictions on the

raising and spending of soft money. the incentives to
exploit ["l» l ..S.( 597] organizations will only increase").
Our Nation's speech dynamic is changing. and informative
voices should not have to circumvent onerous restrictions

to exercise their First Amendment rights. Speakers have

become adept at presenting citizens with sound bites,
talking points. and scripted messages that dominate the

24-hour news cycle. Corporations. like individuals. do

not have monolithic views. On certain topics corporations
may possess valuable expertise. leaving them the best

equipped to point out errors or fallacies in speech of
all sorts. including the speech of candidates and elected

officials.

1181 These considerations counsel in favor of rejecting

Austin which itself  contravened this Court's earlier

precedents in Buckley and 8el/olli. "This Court has not
hesitated lo overrule decisions offensive to the First
Amendment" IVRTI. 551 U.S.. al 500. l"7 S.(l "ti5°'
(opinion of SCALIA..l.). "/S/rare decision is a principle of

policy and not a mechanical formula of adherence to the
latest decision." /iv/swing in Il¢I//0(A 309 L).S. IU6. 119.
ft() SU. 444. 84 L.Ed. 604 4 1940). Rapid changes in technology-and the creative dynamic

inherent in the  concept o f  **9 l3  f ree  express ion-
counsel against upholding a law that restricts political
speech in certain media or by certain speakers. See Part

l l - c . supra. Today. 30-second television ads may be
the most effective way to convey a political message.
See .\I(.(.1|II1u 11. YH/71d ;ti ' (ii. l"4 S.(i. 61') (opinion of

SCALIA. J.). Soon. however. it may be that Internet
sources. such as blogs and social networking Web sites.

will provide citizens with signif icant information about
political candidates and issues. Yet. 4 44 l b would seem to

ban a blog post expressly advocating the election or defeat

of a candidate if that blog were created with corporate

1191 For the reasons above, it must be concluded
that Austin was not well reasoned. The Government

defends Austin relying almost entirely on "the quid pro
quo interest the corruption interest or the shareholder
interes t"  and mol Austin's expressed antidistortion

rationale. Tr. of  Oral Are. 48 (Sept. 9. "009): see id..
at 45-46. When neither party defends the reasoning of

a precedent. the principle of adhering to that precedent
through Sian rlecisis is diminished. Austin abandoned
First Amendment principles. furthermore. by relying on

language in some of our precedents that traces back to the
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(\l(»
antidistortion interest recognized in Austin to uphold a

greater restriction on speech than the restriction upheld
in 1 usIin. sec 540 L S . al 'Up l*4 S.(i (\| *), and we

have found this interest unconvincing and insufficient.
This part of McConmII is now overruled.

funds. See w l S.(`. § 4-ilb lu); \/( .FL. supra. art '49.
In? S c l The First Amendment does not permit

Congress to make these categorical distinctions based on

the corporate identity of the speaker and the content of
the political speech.

IV

A

1201 *365 No serious reliance interests are at stake. As
the Court stated in Farm r. 7¢llll(.u(¢. 501 l SUS 8'S.

I ll S1(1 *597. 115 L.Ed.°1.1 /'ti t IW! >. reliance interests

are important considerations in property and contract
cases. where parties may have acted in conformance

with existing legal rules in order to conduct transactions.
Here. though parties have been prevented from acting-

corporations have been banned from making independent

expenditures. Lcgislatures may have enacted bans on
corporate expenditures believing that those bans were

constitutional. This is not a compelling interest for stare
decision. If it were. legislative acts could prevent us from

overruling our own precedents. thereby interfering with
our duty "to say what the law is." .Urnhuvjv \..ala(/Imu. I

(r;uicli 137. 177. w L.Fd. 60 1 1803).

1211 Duc consideration leads to this conclusion: .luvlin.

404 U.S. r»5°. I I I  S.(r l.wl. lax l..l=<l.'d <»5". should
be and now is overruled. Wc return to the principle
established in Buck/e.v and Be//olli that the Government

may not suppress political speech on the basis of the

speaker's corporate identity. No sufficient governmental
interest justifies limits on the political speech of nonprofit

or for-profit corporations.

1231 Citizens United next challenges BCRA's disclaimer
and disclosure provisions as applied to Hillary and the
three advertisements for the movie. Under BCRA §
31 I. televised electioneering communications funded by

anyone other than a candidate must include a disclaimer

that  * *9 l4  "  ' is responsible for the content of
this advertising. "  ° l'.S.(`. 8 44 ld(dl(°). The required
statement must be made in a "clearly spoken manner."

and displayed on the screen in a "clearly readable manner"

for at least four seconds. ibid I t must state that the
communication "is not authorized by any candidate or

candidate's committee" it must also display the name
and address (or Web site address) of the person or group
that funded the advertisement. §$4 ldtii N8̀i. Under BCRA

Q *UL any person who spends more than $l 0.000 on

electioneering communications within a calendar year
must file a disclosure statement with the FEC. 1 Ll.S.(. 6

434( f )̀( l i. That statement must identify the person making
the expenditure. the amount of  the expenditure. the

election to which the communication was directed, and the
names al' certain contributors. Q 434t1;t °).

D

.S.(.

1221 Austin is overruled. so it provides no basis for
allowing the Government to limit corporate independent

expenditures. As the Government appears to concede.
overruling Austin "effectively invalidate[s] not only BCRA

Section 203. but also 1 U 44lb's prohibition on the
use of corporate treasury funds for express advocacy."
Brief for Appellee 33 n. 12. Section 441 h's restrictions on

corporate independent expenditures are therefore invalid
and cannot be applied to Hillur.v. i.

Disclaimer and disclosure requirements may burden the
ability to speak. but they "impose no ceiling on campaign-

rclated activities" Burklvr. vs U.S.. al 64. 96 S.(t. 61 *.
and "do not prevent anyone from speaking." .lI(.(nuln.//
.uI /7ru. at *(ll. 114 SU. 619 (internal quotation marks

and brackets omitted). The Court has subjected these

requirements to "exacting scrutiny" which requires a
"substantial relation" between the disclosure requirement
and a "suf f ic iently important" governmental *367
interest. Be I</1 vI/uw al 64. 60. 96 S(l. (it a (internal

quotation marks omitted); see ,\I(.(¢mml/ iI //nI . ml **l
www. l"4 S.(1. 619.

8

SCI. 619

Given our conc lus ion we  are  f urthe r required  to

overrule the part of McConnell that upheld BCRA §
203's extension of 44ll>'s restrictions on corporate
independent expenditures. Sec 540 L . at "Ui-*l)9. I "4

The M¢(onm'l I Court rel ied on *366 the

In 8u4k/e.v the Court explained that disclosure could be
justified based on a governmental interest in "proved[ing]

the electorate with information" about the sources of
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|\)(\. S.(I (\1\).

election-related spending. VS U.S.. at 66. oh S (i ml "

The McConnell Court applied this interest in rejecting
facial challenges to BCRA Eb *Lil and 311. S40 U.S..

all I " l There was evidence in the

record that independent groups were running election-

related advertisements " awhile hiding behind dubious and
misleading names. " Ira. al 197. l"4 s.ct. al*) (quoting
in ( 141114//1 'it F.Supp."d. al *37) The Court therefore

upheld BCRA 55 'Lil and 311 on the ground that they

would help citizens " make informed choices in the
political marketplace.' " 5411 US. tit l*>7. l`l S.(1 oW

(quoting Mr('¢mnel/ I supra at 237), see S40 U.S. art *Bl
in S( 1  (\i \).

contained pejorative references to her candidacy. See 530
F.Supp.'d. it 176. nm w -1 The disclaimers required

by § 311 "provide] the electorate with information,"
.lh(./»Ime/l. All/PHI al l ' )(\ .  I " l  $ .01  (» l ' l  and  " insure
that the voters are fully informed" about the person or
group who is speaking. /f1u.A./(..\..Vu/nw al 76. 96 S Ci
of . see also Hi//4/Ill. 435 L'.S.. at 79". ii. 37. 98 S.Cll.

I lu' ("identif ication of  the source of  advertising may
be required as a means of disclosure. so that the people

will be able to evaluate the arguments to which they are

being subjected"). At the very least. the disclaimers avoid
confusion by making clear that the ads are not funded by

a candidate or political party.

Although both provis ions were facially upheld. the
Court acknowledged that as-applied challenges would

be available if  a group could show a " reasonable
probability' " that disclosure of its contributors names

will subject them to threats harassment. or reprisals from
either Government officials or private parties. " I(/. at
ws. Lu S( t. MV (quoting Bu<A.lv1. \1(/ir(l.at 74. 96 S.(lt

01 1 l.

Citizens United argues that§31 I is underinclusive because
it requires disclaimers for broadcast advertisements but

not for print or Internet advertising. I t asserts that §
311 decreases both the quantity and effectiveness of the

groups speech by forcing it to devote four seconds of each
advertisement to the spoken disclaimer. We rejected these

arguments in .lit (hnnvl/. .\u/)ru. at 130 1'3 l. P4 S.(l. 619.

And we now adhere to that decision as it pertains to the
disclosure provisions.

For the reasons stated below. we find the statute valid as
applied to the ads for the movie and to the movie itself.

B

As a final point. Citizens United claims that. in any event

the disclosure requirements in § Nil must be confined
to speech that is the functional equivalent of express
advocacy. The princ ipal opinion in WRTL limited i
l'.S.( § 441 hs restrictions on independent expenditures
to express advocacy and its functional equivalent. $5 I
lS.. at 409 476. l"7 S.(l1. *(i57 (opinion of ROBERTS.

CJ.). Citizens United seeks Io import a similar *369
distinction into BCRA's disclosure requirements. We

reject this contention.

Citizens United sought to broadcast one 30-second
and two 10-second ads to promote Hillary. Under

FEC regulations. a communication that "[p]roposes a
commercial transaction" was not subject to "  ll.s (i

§ 44 lb's restrictions on corporate or union funding of
electioneering communications. l l (lR ; ll l.l5(h)t3)

lil. The regulations, however, do not exempt those

communications from the disclaimer and disclosure
requirements in BCRA *al and 311. See To Icd.Rcg
7791.)I (°ou7).

§

The Court has explained that d isc losure is  a less
restrictive alternative to more comprehensive regulations
of speech. See Ag.. \ I (1 L .  4 7 9  L ' .S . .  at  no .  l ( l7

S.(lt 616 In Buckley. the Court upheld a disclosure
requirement for independent expenditures even though

it invalidated a provis ion that imposed a ceiling on
those expenditures. 4*4 ll.S.. at 75 76. 06 S.(t. (»l*.
I n McConnell. three Justices who would have found
Mlb to be unconstitutional nonetheless voted to uphold
BCRA's disclosure and disclaimer requirements. 540 ll .S..

alt 8"l. Lu S.(.I . MY (opinion of KENNEDY. J.. joined

by Rehnquist. CJ.. and SCALIA J.). And the Court

has upheld registration and disclosure requirements on
lobbyists. even though Congress has no power to ban

1241 *368 Citizens United argues that the disclaimer
requirements in § 311 are unconstitutional as applied
to its ads. I t contends that the governmental interest

in providing information to the electorate does not
justify requiring disclaimers for **9l5 any commercial

advertisements. including the ones at issue here. We
disagree. The ads fall within BCRA's definition of an

"electioneering communication": They referred to then-
Senator Clinton by name shortly before a primary and
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i t

lobbying itself. (.nth.(/ .\/ales \. Hurri.v.v. 347 l..S. Ol".

675. 74 S.(lt. sox. 98 1.Fd. 989 (l954) (Congress "has

merely provided for a modicum of  information f rom
those who for hire attempt to inf luence legislation or

who collect or spend funds for that purpose"). For these

reasons. we reject Citizens United's contention that the
disclosure requirements must be limited to speech that is

the functional equivalent of express advocacy.

Citizens United also disputes that an informational
interest justifies the application of s 'UI to its ads which

only attempt to persuade viewers to see the film. Even
if it disclosed the funding sources for the ads. Citizens

United says. the information would not help viewers

make informed choices in the political marketplace.
This is s imilar to the argument rejected above with

respect to disclaimers. Even if the ads only pertain to
a commercial transaction. the public has an interest in

knowing who is speaking about a candidate shortlybefore
an election. Because the informational **9l6 interest

alone is sufficient to justify application of § *al to these
ads. it is not necessary to consider the Governmcnt's other

asserted interests.

before today. It must be noted. furthermore. that many
of Congress' findings in passing BCRA were premised

on a system without adequate disclosure. See .1/1 ((uI1/I(//
5411 L i l l  v s .  l " 4  s o .  ( \ l * )  ( " My  p u b l i c  m a y

not have been fully informed about the sponsorship
of so-called issue ads"), i l l . l96 -l*)7 . PP S .(1

hi" (quoting .\I¢(~n/1<// I . ' i t F.SupI>."d. at "87).

With the advent of the Internet. prompt disclosure of

expenditures can provide shareholders and citizens with
the information needed to hold corporations and elected

officials accountable for their positions and supporlcrs.
Shareholders can determine whether their corporation's

political speech advances the corporation's interest in

making profits, and citizens can sec whether elected
officials are in the pocket of  socalled moneyed
interes ts ."  540 L ie  rt "59 . PP S.(t ow (op inion o f

SCALIA..l.). see *37I .l l (/"[.. wt/lnI at "II. 1117 S.(I

MY The First Amendment protects political speech: and
disclosure permits citizens and shareholders to react to

the speech of corporate entities in a proper way. This
transparency enables the electorate to make informed

decisions and give proper weight to different speakers and

messages.

C

For the same reasons we uphold the application of BCRA

Q; "UI and 311 to the ads. we alTirm their application
to Hil lary. We f ind no constitutional impediment to

the application of B(IRA's disclaimer and disclosure
requirements to a movie broadcast via video-on-demand.

And there has been no showing that. as applied in this

case. these requirements would impose a chill on speech
or expression.

V

*370 Last, Citizens United argues that disclosure
requirements can chill donations to an organization by

exposing donors to retaliation. Some amii point to accent
events in which donors to certain causes were blacklisted.

threatened. or otherwise targeted for retaliation. See
Brief  for Institute for Justice as Amicus Curiae 13-

16. Brief for Alliance Defense Fund as Amicus Curiae
16-22. In McConnell. the Court recognized that § "0 I
would be unconstitutional as applied to an organization

if there were a reasonable probability that the groups

members would face threats harassment. or reprisals if
their names were disclosed. 540 l s. it we. PP S.(1

MY The examples cited b y  r i c i arc cause for concern.
Citizens United. however. has offered no evidence that

its members may face similar threats or reprisals. To the
contrary. Citizens United has been disclosing its donors

for years and has identified no instance of harassment or
retaliation.

Shareholder objections raised through the procedures of
corporate democracy. see 84.//uni..Vu/im. at 794. and n. 34.
98 Sc .1 1-MW. can be more effective today because modem

technology makes disclosures rapid and informative. A

campaign finance system that pairs corporate independent
expenditures with effective disclosure has not existed

When word concerning the plot of the movie Mr. Sui t/i

Goes ro Washington reached the circles of Government.

some officials sought. by persuasion. to discourage its
distribution. See Smoodin. "Compulsory" Viewing for

Every Citizen: Mr. Smit/1 and the Rhetoric of Reception.
35 Cinema Journal 3. 19. and n. 52 (Winter I 996) (citing
Mr. Smith Riles Washington. Time. Oct. 30. 1939. p. 49),

Nugent. Capra's Capitol Offense. N.Y. Times. Oct. °9.
1939. p. X5. Under Austin. though officials could have

done more than discourage **9 l7 its distribution-they
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could have banned the Elm. After all. it. like Hillary
was speech funded by a corporation that was critical of
Members ofCongress.Mr. Smith Goes ro Washington may
be fiction and caricature: but fiction and caricature can be
a powerful force.

q lI.S(.

Chief Justice ROBERTS with whom Justice Al.lTo
joins. concurring.
The Government urges us in this case to uphold a direct
prohibition on political speech. It asks us to embrace
a theory of the First Amendment that would allow
censorship not only of television and radio broadcasts.
but of pamphlets. *373 posters. the Internet and
virtually any other medium that corporations and unions
might find useful in expressing their views on matters of
public concern. Its theory. if accepted. would empower
the Government to prohibit newspapers from running
editorials or opinion pieces supporting or opposing
candidates for office. so long as the newspapers were
owned by corporations-as the major ones arc. First
Amendment rights could be confined to individuals,
subverting the vibrant public discourse that is at the
foundation of our democracy.

Modern day movies. television comedies. or skits on
Youtube.com might portray public officials or public
policies in unflattering ways. Yet if a covered transmission
during the blackout period creates the background for
candidate endorsement or opposition. a felony occurs
solely because a corporation. other than an exempt media
corporation. has made *372 the "purchase payment.
distribution. loan advance, deposit. or gift of money or
anything of value" in order to engage in political speech.

§ 4\lt')n.\)n). Speech would be suppressed in
the realm where its necessity is most evident: in the public
dialogue preceding a real election. Governments are often
hostile to speech. but under our law and our tradition
it seems stranger than fiction for our Government to
make this political speech a crime. Yet this is the statute's
purpose and design.

The Court properly rejects that theory. and I join its
opinion in full. The First Amendment protects more
than just the individual on a soapbox and the lonely
pamphleteer. I write separately to address the important
principles of judicial restraint and .vmre d¢'¢.i.ris implicated
in this case.

I

l .

Some members of the public might consider Hi/lnr.v to be
insightful and instructive: some might find it to be neither
high art nor a fair discussion on how to set the Nation's
course. still others simply might suspend judgment on
these points but decide to think more about issues and
candidates. Those choices and assessments. however. are
not for the Government to make. "The First Amendment
underwrites the freedom to experiment and to create in
the realm of thought and speech. Citizens must be free
to use new forms. and new forums, for the expression of
ideas. The civic discourse belongs to the people. and the
Government may not prescribe the means used to conduct
it." \l((uIInv//. \u//ru ml 341. l"4 S.(t ((l() (opinion of
KENNEDY. J.).

I

*as S.(1

s o
The judgment of the District Court is reversed with
respect to the constitutionality of * l Q 4-4 lb's
restrictions on corporate independent expenditures. The
judgment is affirmed with respect to B(RA's disclaimer
and disclosure requirements. The case is remanded for
further proceedings consistent with this opinion.

11 is so ordered

Judging the constitutionality of an Act of Congress is
"the gravest and most delicate duty that this Court is
called upon to **9I8 perform." B/or/Qvll I/(//1/(Il.
* ' <  l . S lS". 147 my. 48 S(.t. 105. 77 l..l2(l. 706
( l 017) (Holmes. J., concurring). Because the stakes are so
high. our standard practice is to refrain from addressing
constitutional questions except when necessary to rule
on particular claims before us. See A.v/iuwnr/ur 7 lA.
*97 U S 346-81.\ 56 466 g() L Fa 688
(19361 (Brandeis. J., concurring). This policy underlies
both our willingness to construe ambiguous statutes to
avoid constitutional problems and our practice " never
to formulate a rule of constitutional law broader than is
required by the precise facts to which it is to be applied.`
" lmlu / Slulus i. RuIInav. Sm 1'.S. l°'. "1. Xll S.(1. al').
4 L.Ed."d 5"4 (l9(\(l) (quoting Li\(I./wu/ \u 1\ 1.1/M <9
P/lilrult/p/iM S.S. (u. r ( umIIIi.v.vium'r.\ of Elliwwli¢m. l 13
U.S. 33. 39. 5 S.Ct. 35". "S L.Ed. 899 l l885)).
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The majority and dissent are united in expressing
allegiance to these principles. Ame at 892;post. at 936

_. 937 (STEVENS. J. concurring in part and dissenting

in part). *374 But l cannot agree with my dissenting
colleagues on how these principles apply in this case.

' S i

The dissent advocates an approach to addressing Citizens
United's claims that I Gnd quite perplexing. It presumably

agrees with the majority that Citizens Uniteds narrower

statutory and constitutional arguments lack merit-
otherwise its conclusion that the group should lose this

case would make no sense. Despite agreeing **9l9 that

these narrower arguments fail however. the dissent argues
that the majority should nonetheless latch on to one of

them in order to avoid reaching the broader constitutional

question of whether Austin remains good law. It even
suggests that the Court's failure ro adopt one of these

concededly meritless arguments is a sign that the majority
is not "serious about judicial restraint." Pool at 938.

The nlajoritys step~by-step analysis accords with our
standard practice of avoiding broad constitutional

questions except when necessary to decide the case

before us. The majority begins by addressing-and quite
properly rejecting-Citizens United's statutory claim that
a l . 844 I aw does not actually cover its production and

distribution of Hillur.i. The Movie (hereinafter Hillary).

If there were a valid basis for deciding this statutory
claim in Citizens Uniteds favor (and thereby avoiding

constitutional adjudication) it would be proper to do so.

Indeed, that is precisely the approach the Court took just
last Term in .\r»r1l1II 4.»/ linen .limn /pal l I/I Du/ \n

Um l Hr/t/er 55v 17.S. 10). 119 S.(l "504. 174 L.l£d."d
140 ("00*)), when eight Members of the Court agreed to

decide the case on statutory grounds instead of reaching

the appellant's broader argument that the Voting Rights
Act is unconstitutional.

Ex /lurlt

l .

This approach is based on a false premise: that our

practice of avoiding unnecessary (and unnecessarily

broad) constitutional holdings somehow trumps our
obligation faithfully to interpret the law. It should go

without saying. however. that we cannot embrace a

narrow ground of decision simply because it is narrow
it must also be right. Thus while it is true that "[i]f

it is not necessary to decide more. it is necessary
not to decide more." /mal. at 937 (internal quotation

marks omitted). sometimes it i.v necessary to decide

more. There is a difference between judicial restraint
and judicial abdication. When constitutional questions

are 'indispensably necessary" to resolving the case at

hand. "the court must meet and decide them."
RAIN(/il//7/I *in l". Cos. 2.7. 754 (No II. 558) (CC Va. 1833)

(Marshall. C.J.).

Because it is necessary to reach Citizens United's broader
argument that Austin should be overruled. the debate

over whether to consider this claim on an as-applied
or facial basis strikes mc as largely beside the point.

Citizens United has standing-it is being injured by

the Government's enforcement of the Act. Citizens

United has constitutional *376 claim-the Act violates
the First Amendment because it prohibits political
speech. The Government has a defense-the Act may be

enforced. consistent with the First Amendment. against
corporations. Whether the claim or the defense prevails is

the question before us.

It is only because the majority rejects Citizens Unitcd's
statutory claim that it proceeds to consider the groups

various constitutional arguments. beginning with its

narrowest claim (that Hillary is not the functional
equivalent of express advocacy) and proceeding to its
broadest claim (that .lu.»lin .I'll( /llgun (./14//nl1vr al
((mI/mr((. 40-1 l S. 65". I ll) S.ti 13<)1. 108 L.Erl.'t1 65"
(19*)1l) should be overruled). This is the same order of

operations followed by the controlling opinion in Fwlerr1l
I/vrlin/1 (0»/um1I \. lli.v¢wn.vi/1 Rio/ll In Li/in lm; 441 l5S
449. l*7 S(I 165. 169 1.E(10(1 219 90071 (WRTL )

There the appellant was able to prevail on its narrowest

constitutional argument because its broadcast ads did not
qualify as the functional equivalent of express advocacy:

there was thus no need to go on to address the broader
claim that Alf( 0um// \. H(/(ru/ ElrclMII (.nmmu. 540

l..S. vi. I°4 S.(ll. 619. 157 L.Ed."d 491 9003). should be
overruled. HR7L. 551 U.S.. al 187. l*7 S(t. *65". ii/..
ill 48"-483. l"7 S.(t. 7651 (ALITO. J.. concurring). This

case is dilTercnt-not. as the dissent suggests. because the

approach taken in WRTL has been deemed a "lailurc."
post.at 935. *375 but because. in the absence of any valid
narrower ground of decision. there is no way to avoid

Citizens United's broader constitutional argument.

Given the nature of that claim and defense. it makes no
difference of any substance whether this case is resolved

by invalidating the statute on its face or only as applied
to Citizens United. Even if considered in as-applied

terms. a holding in this case that the Act may not be
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precedent are inappropriate in the absence of a "special
justif ication." I rI inI in i l<umvui. 467 l S `()3. www. 1114
S.CI '305. al I Fa "d l(\~l (1984).

yLlI\\ r<ll(.( 7 (\u is s . 577 . l"3

y

applied to Citizens United-because corporations as well

as individuals enjoy the pertinent First Amendment rights
-would mean that any other corporation raising the same

challenge would also win. Likewise. a conclusion that

the Act may be applied to Citizens United-because it
is constitutional to prohibit corporate political speech-

would similarly govern future cases. Regardless whether

we label Citizens United's claim a "facial" or "as-applied"
challenge. theconsequences of the Court's decision are the

same. I
| <79 8  S ( i .X I

ll

I"(.I.2IIu »II
The text and purpose of the First Amendment point in
the same direction: Congress may not prohibit political

speech. even ifthc speaker is a corporation or union. What

makes this case difficult is the need to confront our prior
decision in Austin.

xx S.(.1

\

At the same time stun' dvczlviv is neither an "inexorable

command." 539 L S
S.C1. *47". 156 L.ld."d 508 l*uo31 nor "a mechanical

formula of adherence to the latest decision." Il¢l1.(rin.s
Ha/lurk 309 US. ll)(». I  l' l. 6() S.(lt. 444. 84 L.E(l.

604 tl94tH. especially in constitutional cases. see (niIu£/
Sluluv Stull 9 7 l .S . 1111. ' l S .
L.Ed"£l 65 t W I fit were. segregation would be legal,

minimum wage laws would be unconstitutional. and the

Government could wiretap ordinary criminal suspects
without first obtaining warrants. See l'l(..v.v.i. in
in; L .S. 537. 165.L 1. 1138.41 L.l;d. "56(lS96),overruled

by Brmrn r. Buurrlul Erlur ulinll. 347 U.S. 483. 74 S.Lt. (»S(\.
'WS L.Ed. 873 t I 954),.44//\in.v in (/Ii/I/r¢n.\ lluspilul of  D ( ..
' b l l .S . 5"5. 43 S.(t. 304. 67 L.Fd. 185(l*)*3) overruled

by ll url (nu.vl l{nn'l (Yi. r. Purrix/I. 300 ll.S. 379. 57 S.( L

am. XI L.litl. 703 (1937), ()/m.vlvu(/ ti (nil(.(/ Smlw. "77
it S ms. 48 S.(t. 564. 7° L.Ed. 944 (l*)"8). overruled
by *378 Kal: r. 1'u111.11 Slulw. 389 ll S `44"
807. 19 l. Ed."d 576 1 19r»7). As the dissent properly notes,
none of us has viewed sure flerisix in such absolute terms.
Post at 938 - 939, sec also. Ag.. Ru/1flu/l \..Snrr¢//. 548
Ll s. nu. '74-"SL I*(»s.c1. ~479. 165 L.Ed."d 48" (*0()f»)
(STEVENS. J. dissenting) (urging the Court to overrule

its invalidation of limits on independent expenditures on
political speech in Bu<k/v1 I t//n!  4*4 l S. 1. 96 S.(1.
(it ". 46 L.Fd.'d 659 ( 1976)(per curium l l

This is the f irst case in which we have been asked to

overrule Austin. and thus it is  also the lis t in which

we have had reason lo consider how much weight lo
give .vwre decision in assessing its continued validity.

The dissent erroneously *377 declares **920 that the

Court "reaff irmed" Austin's holding in subsequent cases
-name ly. li¢lwal Elvrrin/r ( um/un i Bvuumunl 539 l
146. Lu S.(t **00. l5(» L.1=u.°u 179 00031; McConnell 1

and WR TL. Post at 956 - 957. Not so. Not a single party

in any of those cases asked us to overrule Austin.and as the
dissent points out. post at 931 - 932. the Court generally

does not consider constitutional arguments that have not
properly been raised. Auslitls validity was therefore not

directly at issue in the cases the dissent cites. The Court's

unwillingness to overturn Austin in those cases cannot be

understood as a Rea/jirmation of that decision.

A

Stare decision is instead a "principle of policy." H¢'lv¢'rin.q
.iII/ra. at I Iv. (»1» S.(I. 444. When considering whether
to reexamine a prior erroneous holding. we must balance
the importance of having constitutional questions zlecidwl

against the importance of having them decided riglil. As

Justice Jackson explained, this requires a "sober appraisal
of the disadvantages of the innovation as well as those
of the questioned case. a weighing of practical effects of
oneagainst the other." Jackson. Decisional Lawand Stare

Decision. 30 A.B.A.J. 334 ( l944).

1
\**92l

In conducting this balancing. we must keep in mind that
stare decision is  not an end in itself . I t is instead "the

means by which we ensure that the law will not merely
change erratically. but will develop in a principled and
intelligible fashion." lu.v¢/uv: It//luri . 4 7 4  lS
"54. °65. 106 S.(lt. bl - as L.Ed."d 598 1 1986). its greatest

Fidelity to precedent-the policy of .vlarc dtri.vis-is vital
to the proper exercise of the judicial function. "Stare

decision is the preferred course because it promotes the
evenhanded. predictable. and consistent development of

legal principles. fosters reliance on judicial decisions.

and contributes to the actual and perceived integrity of
the judicial process." Pr/.\n< T¢nmssec. 501 l.S. 800.

8"7. I ll S.(1. 1597. 115 L.Ed.'d 7"0 (l99l). For these

reasons. we have long recognized that departures from
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purpose is to serve a constitutional ideal-the rule of law.

It follows that in the unusual circumstance when fidelity

to any particular precedent does more to damage this
constitutional ideal than to advance it we must be more

willing to depart from that precedent.

to candidates from limits on independent expenditures on

speech. Buckley rejected the asserted government interest

in regulating independent expenditures, concluding that

"restrict[ing] the speech of some elements of our society
in order to enhance the relative voice of others is wholly
foreign to the lf irsl Amendment .. PP l..S.. ml 48-49.

' lO S.ct. al". see also 84//ulli. supra. al 7*)0~7')l. 98
S.(l. 14071 (`iti:vn.v .lg:/ins/ Rtnl (1nIln0//(na/iII.nn /Ur

Fair Hullxillg \. B¢rkul¢\ 454 l.S. 790. 95. IU' S.(.i.
434. 70 l. Ed."d 40" livsu. Austin. however allowed

the Government to prohibit these same expenditures

out of concern for "the corrosive and distorting effects

of immense aggregations *380 o f  we al th"  in the
marketplace of ideas. 404 U S dl 660. l IH S.ct. 1391

Auslin's reasoning was-and remains-inconsistent with
8u(k/¢.\"s explicit repudiation of any government interest

in "equalizing the relative ability of individuals and groups
to influence the outcome of elections." 4*4 l S...ti -ts-w.
vo  so  ( i t  ` .

Thus, for example. if the precedent under consideration

itself departed from the Court's jurisprudence, returning
to the " intrinsically sounder doctrine established in

prior cases" may "better serve] the values of stare decision
than would following [the] more recently decided ease

inconsistent with the decisions that came before it."
.Ii/4u11u1/(muIru(.Iur.v. lm: r Pcml. 515 1. S *nu `31. HIS
S.(1. '()*)7 I to 1..Ed.°d 158 (l995), sec also Il t/ivring.
~upr(I al I l'). m1 S.(1. 444: Rruulu// .\u//ru. ml "`L l"6S.(lt

*470 (STEVENS. J. dissenting). Abrogating the errant

precedent rather than *379 reaffirming or extending it.

might better preserve the law's coherence and curtail the
precedent's disruptive effects.

.Cl

Austin was also inconsistent with 8ello1nls clear rejection
of the idea that "speech that otherwise would be within

the protection of the First Amendment loses that **922
protection simply because its source is a corporation."
435 L s.. aN -?<4. <18 S.(.I 14Mn The dissent correctly

points out that Bcllotli involved a referendum rather

than a candidate election. and that Bvllolli itself noted
this factual distinction, al.. al 7sx. n. 'Fm 08 S IWT.

post. at 958. But this distinction does not explain why
corporations may be subject to prohibitions on speech in

candidate elections when individuals may not.
1

Likewise, if adherence to a precedent actually impedes

the stable and orderly adjudication of future cases. its
.vmre1/((.i.vi.s. effect is also diminished. This can happen in

a number of circumstances. such as when the precedent's
valid ity is  so hotly contested that it cannot reliably

function as a basis for decision in future cases. when its
rationale threatens to upend our settled jurisprudence in

related areas of law and when the precedent's underlying
reasoning has become so discredited that the Court cannot

keep the precedent alive without jury-rigging new and

different justifications to shore up the original mistake.
See, e.g I)((I1.\UI) (nllu/mn. 555  l l .s .  no - .  p p

S.(1 . sos . so. l7° '  L .Ed.°u 565 90091 Mmm'/u l
L¢mi.vi(IIIu 556  US. 778 . - . l"*) S.(1 7079. "USE
7099. 172 1..l€d."d 955 170091 (stare d¢'¢i.vi.r does not

control when adherence to the prior decision requires
"fundamentally revising its theoretical basis").

B

Second. the validity of Austin's rationale-itself adopted
over two "spirited dissents." l'¢Ii.m. Sol US.. at so. l l l

S.(\ "S97-has proved to be the consistent subject of

dispute among Members of this Court ever since. See. e.g..
IVRTI.. 551 L.S.. at 483. l"7 Ste 765 (SCALIA J..

joined by KENNEDY and THOMAS JJ.. concurring in
part and concurring in judgment). .\l<.(lnI1IIu/l 540 L.S .
al '4 " . w. "SO 1*4  S ly. OW  (op inions  o f  SCALIA

THOMAS. and KENNEDY JJ.); /fvrlrl/infill. SW  lS . .
al 168. 16-1. PP S.(t. *we (opinions of KENNEDY and

THOMAS. JJ.). The simple fact that one of our decisions

remains controversial is. of course. insuHicient to justify
overruling it. But it does undermine the precedent's ability

to contribute to the stable and orderly development of
the law. In such circumstances. it is entirely appropriate

for the Court-which in this case is squarely asked to
reconsider Austin s validity for the first time-to address

These considerations weigh against retaining our decision

in Austin.First, as the majority explains that decision was
an "aberration" insofar as it departed from the robust

protections we had granted political speech in our earlier
cases. Antic, at 907; see also Buckley. supra Fir.v/ Nu/
Bank al Hue/un r. 81//nlli 43* US Toy 99 S.(t. l 4(| " .
55 I..Fd."d 707 4 l 97RL Austin undermined the careful line

that Buckl¢'\' drew to distinguish limits on contributions
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for government regulation of free and open public debate

on what the laws should be.

the matter with a greater willingness to consider new
approaches capable of restoring our doctrine to sounder

footing.

If taken seriously, Au.v1in's logic would apply most directly

to newspapers and other media corporations. They have
a more profound impact on public discourse than most

other speakers. These corporate entities are. for the
time being not subject to Q 44lb's otherwise generally

applicable prohibitions on corporate political speech.

But this is simply a matter of  legislative grace. The
fact that the law currently grants a favored position

to media corporations is no reason to overlook the
danger inherent in accepting a theory that would allow

government restrictions on their political speech. Sec
generally l I((nInIrl l . \IIpr(I. it "88 'Ste PP S.(ll. (» l()
(THOMAS J.. concurring in part. concurring injudgmcnt

in part. and dissenting in part).

Third . the Austin decision is uniquely destabilizing

because it threatens to subvert our Court's decisions
even outside the particular context of corporate express

advocacy. *38l The First Amendment theory underlying

Auslin's holding is extraordinarily broad. Austin's logic
would authorize government prohibition of  political

speech by a category of  speakers  in the name of
equality-a point that most scholars acknowledge (and

many celebrate). but that the dissent denies. Compare.
Ag. Garrett, New Voices in Pollllc> justice M;1rshall°s
Jurisprudence on Law and Politlu. 4* Howard I .I
455. 669 PUHQ) (Austin "has been understood by most

commentators  to be an opinion driven by equality

considerations. albeit disguised in the language of

political corruption " )  wi th post. at 970 (Austin's
rationale "is manifestly not just an equalizing ideal in
disguise"). These readings of Austin do no more than carry that

decision's reasoning to its logical endpoint. In doing so
they highlight the threat Austin poses to First Amendment

rights generally. even outside its specific factual context of
corporate express advocacy. Because Austin is so difficult

to confine to its facts-and because its logic threatens to
undermine our First Amendment jurisprudence and the

nature of public discourse more broadly-the costs of

giving it Sian' d¢ri.vi.c effect are unusually high.

S(1.

Finally and most importantly. the Government's own
effort lo defend Austin-or. more accurately. to defend
something that is  not quite Austin-underscores its

weakness as *383 a precedent of  the Court. The
Government concedes that Austin "is not the most lucid

opinion." yet asks us to reaffirm its holding. Tr. of Oral
Are. 6° (Sept. 9. 2009). But while invoking Sian d¢(.i.vi.v
to support this position. the Government never once even

mentions the compelling interest that Austin relied upon
in the first place: the need to diminish "the corrosive and
distorting effects of immense aggregations of wealth that
are accumulated with the help of the corporate form and

that have little or no correlation to the public's support
for the corporation's political ideas." 4<>4 US.. at (iOta. l Lu

S.(t. 1301.

it should not be surprising. then. that Members of the

Court have relied on Austin's expansive logic to justify

greater incursions on the First Amendment. even outside
the original context of corporate advocacy on behalf of
candidates running for once. Sec. e.g. Dows \ ll¢¢l¢m/
E/¢¢Iii:II ((/IunI'II. 554 ll.s. 714. . l"8  S.(1. °759
"780. 171 l..Fd*t1 737 1"00S) (STEVENS. J.. concurring

in part and dissenting in part) (relying on Au.vlin and

other cases to justify restrictions on campaign spending by
individual candidates. explaining that "there is no reason

that their logia-specif ically. their concerns about the
corrosive and distorting effects of wealth on our political

process-is not **923 equally applicable in the context
olindividual wealth"). ,in ((vIII.//. su/1nI. al 1118 WW. PP

619 (extending Austin beyond its original context
to cover not only the "functional equivalent" of express
advocacy by corporations. but also *382 electioneering
speech conducted by labor unions). The dissent in this case

succumbs to the same temptation, suggesting that Au.v1in

justifies prohibiting corporate speech because such speech
might unduly influence "the market for legislation." Post

at 975. The dissent reads Austin to permit restrictions on
corporate speech based on nothing more than the fact

that the corporate form may help individuals coordinate
and present their views more effectively. Post. at 975. A
speaker's ability to persuade. however. provides no basis

Instead of endorsing Austin on its  own te rms . the
Government urges us to reaffirm Au.v1in's specific holding

on the basis  of  two new and potentially expansive
interests-the need to prevent actual or apparent quid

pro quo corruption. and the need to protect corporate
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happens to support a conclusion reached on different
grounds that have since been abandoned or discredited.

shareholders. See Supp. Brief for Appellee 8-10. 12-13.
Those interests may or may not support the result in

Au.vlin but they were plainlynot part of the reasoning on
which Austinrelied. Doing so would undermine the rule-of-law values that

justify stun duci.vi.r in the first place. It would effectively

license the Court to invent and adopt new principles of
constitutional law solely for the purpose of rationalizing

its past errors without a proper analysis of whether those
principles have merit on their own. This approach would

allow the Courts past missteps to spawn future mistakes,
undercutting thevery rule-of-lawvalues that stare decision

is designed to protect.

To its credit, the Government forthrightly concedes that
Austindid not embrace either of the new rationales it now

urges upon us. See. e.g.. Supp. Brieffor Appellate ll ("The
Court did not decide in Austin whether the compelling

interest in preventing actual or apparent corruption
provides a constitutionally sufficient justification **924
for prohibiting the use of corporate treasury funds for

independent electioneering"): Tr. of Oral Are. 45 (Sept.
9. 2009) ("Au.v1in did not articulate what we believe

to be the strongest compelling interest') id. at 61
("[The Court:] I take it we have never accepted your

shareholder protection interest. This is a new argument.
[The Government] l think that that's lair"). id.. at 64

("[The Court:] In other words. you are asking us to uphold
Austinon the basis of two arguments. two principles. two

compelling interests we have never accepted in [the context

of limits on political expenditures]. [The Government:] [l]n
this particular context fair enough").

None of this is to say that the Government is barred from
making new arguments to support the outcome in Austin.

*385 On the contrary. it is free to do so. And of course

the Court is free to accept them. But the Government's
new arguments must stand or fall on their own: they are

not entitled to receive the special deference we accord to

precedent. They are. as grounds to supportAustin literally
url precedented. Moreover, to the extent the Government

relies on new arguments-and declines to defend Austin
on its own terms-wc may reasonably infer that it lacks

confidence in that decision's original justification.

Because continued adherence to Austin threatens to

subvert the "principled and intelligible" development of
our First Amendment jurisprudence. Vawlm: 474 US..
al "hi WE S (t bl/. l support the Court's determination

to overrule that decision.

4 i 4

l .

*384 To be clear: The Court in Au.vlin nowhere relied

upon the only arguments the Government now raises

to support that decision. in fact. the only opinion in
Austinendorsing the Government's argument based on the

threat ofquid pro quocorruption was Justice STEVENS's
concurrence. 404 all 678. I'll S.(t 130)1. The Court

itself did not do so. despite the fact that the concurrence

highlighted the argument. Moreover. the Court's only
discussion ofsharcholder protection inAustinappeared in

a section of the opinion that sought merely to distinguish
Au.v1in's facts from those of Inlw U/ /ill /lim (uInnIII
l/uxviu./In.\(ll.v (1lI:(n.\ /nr Li/c. I/Ir.. 479 US. "38. 107

S.(lt 616. 93 L.Fd'd 539 H9861. Austin supra. at 663.

l It) S.(t. 1391 Nowhere did Austin suggest that the goal

of protecting shareholders is itself a compelling interest
authorizing restrictions on First Amendment rights.

We have had two rounds of briefing in this case. two oral
arguments and 54 anzicus **925 briefs to help us carry

out our obligation to decide the necessary constitutional
questions according to law. We have also had the benefit

of a comprehensive dissent that has helped ensure that the
Court has considered all the relevant issues. This careful

consideration convinces me that Congress violates the

First Amendment when it decrees that some speakers may
not engage in political speech at election time. when ii

matters most.

I

To the extent that the Government's case for reaffimiing
Austin depends on radically reconceptualizing its

reasoning. that argument is al odds with itself. Stare
deci.vis is a doctrine of preservation. not transformation.
It counsels deference to past mistakes. but provides no

justification for making new ones. There is therefore no
basis for the Court to give precedential sway to reasoning

that it has never accepted. simply because that reasoning

Justice s(.ALIA. with whom Justice ALIT() joins. and
with whom Justice THOMAS joins in part. concurring.

l join the opinion of the Court.
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I write separately to address Justice STEVENS' discussion
of "Original Undc'rslumlings" post. at 948 (opinion

concurring in part and dissenting in part) (hereinafter
referred to as the dissent). This section of the dissent

purports to show that today's decision is not supported by

the original understanding of the First Amendment. The

dissent attempts *386 this demonstration. however. in
splendid isolation from the text of the First Amendment.

It never shows why "the freedom of speech" that was
the right of  Englishmen did not include the freedom

to speak in association with other individuals including
association in the corporate form. To be sure. in 1791 (as

now) corporations could pursue only the objectives set
forth in their charters, but the dissent provides no evidence

that their speech in the pursuit of those objectives could

be censored.

n. 53. There were approximately 335 charters issued

to business corporations in the United States by the

end of  the l 8th century. See 2 J. & Davis, **926

Essays in the Earlier History of American Corporations
24 (l9l7) (reprint 2006) (hereinafter Davis). This was a

considerable extension ofcorporate enterprise in the field

of business." Davis 8. and represented "unprecedented
growth," id at 309. Moreover what seems like a small

number by today's standards surely does not indicate the

relative importance of corporations when the Nation was
considerably smaller. As l have previously noted, "[b]y

the end of the eighteenth century the corporation was a
familiar figure in American economic life." ;II( ( .ullll(// r
Fei/¢rul Elm [lull (amm'n 540 U.S. 03. '5(» 17-1 S.(l. 6 l').
157 L.Ed."d -WI U003) (SCALIA. J.. concurring in part.

concurring in judgment in part. and dissenting in part)

(quoting C. Cooke. Corporation Trust and Company 9>

(1951 ) (hereinafter Cooke)).

Even if  we thought it proper to apply the dissent's
approach of excluding from First Amendment coverage

what the Founders disliked. and even if we agreed that
the Founders disliked founding-era corporations: modern

corporations might not qualify for exclusion. Most of the

Founders' resentment towards corporations was directed
at the state-granted monopoly privileges that individually

1

I ns tead al taking this  s traightforward approach to
determining the Amendment's meaning the dissent

embarks on a detailed exploration of the Framers' views

about the "role of  corporations in society." Post. at
949. The Framers didn't like corporations. the dissent

concludes. and therefore it follows (as night the day)
that corporations had no rights of  f ree speech. Of

course the Framcrs' personal affection or disaffection

for corporations is relevant only insofar as it can be
thought to be reflected in the understood meaning of

the text they enacted-not. as the dissent suggests. as
a freestanding substitute for that text. But the dissent's

distortion of proper analysis is even worse than that.
Though faced with a constitutional text that makes no

distinction between types of speakers. the dissent feels
no necessity to provide even an isolated statement from

the founding era to the ef fect that corporations are
not covered but places the burden on petitioners to

bring forward statements showing that they are (thcre
is not a scintilla of evidence to support the notion that

anyone believed [the First Amendment] would preclude
regulatory distinctions based on the corporate form."

post. at 948).

chartered corporations enjoyed. Modern corporations
do not have such *388 privileges and would probably

have been favored by most of our enterprising Founders-
excluding. perhaps, Thomas Jefferson and others favoring

perpetuation of an agrarian society. Moreover. if  the
Founders' specific intent with respect to corporations is

what matters. why does the dissent ignore the Founders'
views about other legal entities that have more in common

with modern business corporations than the founding-

era corporations" At the time of the founding religious,
educational. and literary corporations were incorporated

under general incorporation statutes. much as business

corporations are today. See Davis 16-17, R. Scavoy.
Origins of the American Business Corporation. 1784-

1855. p. 5 (l982), Cooke 94. There were also small
unincorporated business associations. which some have

argued were the " 'true progenitors' " of today's business
corporations. Friedman 200 (quoting S. Livermore.

Early American Land Companies: Their Inf luence on
Corporate Development 216 (l939)). see also Davis 33.

Were all of these silently excluded from the protections of
the First Amendment"

Despite the corporation-hating quotations the dissent has
dredged up. it is far from clear that by the end of the

l 8th century corporations were despised. If so. how came
there to be so many of them? The dissent's statement
that there were few business corporations during the

eighteenth century-"only a few hundred during all of
the l 8th century"-is misleading. *387 Post. at 949
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in the United States Through 250 Years 3-164 (I94l);
J. Smith. Freedom's Fetters (I956). Thei,r activities were
not stripped of First Amendment protection simply
because they were carried out under the banner of an
artificial legal entity. And the notion which follows from
the dissent's view that modern newspapers, since they
are incorporated. have free-speech rights only at the

sufferance of Congress. boggles the mind.

*39l In passing, the dissent also claims that the Court's
conception of corruption is unhistorical. The Framers
"would have been appalled." it says. by the evidence of
corruption in the congressional findings supporting the
Bipartisan Campaign Reform Act of 2002. Post. at 963.
For this proposition. the dissent cites a law review article
arguing that "corruption" was originally understood to
include "moral decay" and even actions taken by citizens
in pursuit of private rather than public ends. Teachout,

311.The Ami-(orruptlon l'rmcl1\lc. *)1 (hrncll I. Rev.
473..xx 9009). It is hard to see how this has anything
to do with what sort of corruption can be combated by
restrictions on political speech. Moreover. if speech can be
prohibited because. in the view of the Government it leads
to "moral decay" or does not serve "public ends." then
there is no limit to the Government's censorship power.

The lack of a textual exception for speech by corporations
cannot be explained on the ground that such organizations
did not exist or did not speak. To the contrary colleges
towns and cities. religious institutions. and guilds had long
been organized as corporations at common law and under
the King's charter. see I W. Blackstone. Commentaries
on the Laws of England 455-473 (1765): I S. Kyd A
**927 Treatise on the Law of Corporations 1-32. 63
(l793) (reprinted 2006). and as *389 l have discussed.
the practice of incorporation only expanded in the United
States. Both corporations and voluntary associations
actively petitioned the Government and expressed their
views in newspapers and pamphlets. For example: An
antislavery Quaker corporation petitioned the First
Congress distributed pamphlets. and communicated
through the press in 1790. W. diGiaconlantonio "For the
Gratification of a Volunteering Society": Antislavery and
Pressure Group Politics in the First Federal Congress.
15 J. Early Republic 169 (1995). The New York Sons
of Liberty sent a circular to colonies farther south in
1766. P. Maier From Resistance to Revolution 79-80
(l97"). And the Socictv for the Relief and Instruction of
Poor Germans circulated a biweekly paper from 1755 to
1757. Adams. The Colonial German-language Press and
the American Revolution in The Prcss & the American
Revolution 151 l6l-16" (B. Bailyn& J. Hcnch eds.l980).
The dissent offers no evidence-none whatever-that
the First Amendment's unqualified text was originally
understood to exclude such associational speech from its

9
protection .

7

The dissent says that when the Framers
°constitutionalized the right to free speech in the
First Amendment. it was the free speech of individual
Americans that they had in mind." Po.vl at 950. That is
no doubt true. All the provisions of the Bill of Rights set
fonhthe rights of individual *392 men and women-not.
for example. of trees or polar bears. But the individual
persons right to speak includes the right to speak in
association with other indiridualpersons.surely the dissent
does not believe that speech by the Republican Party or
the Democratic Party can be censored because it is not
the speech of "an individual American." ll is the speech
of many individual Americans. who have associated in a
common cause. giving the leadership of the party the right
to speak on their behalf. The association of individuals in
a business corporation is no different--or at least it cannot
be denied the right to speak on the simplistic ground that

it is not °an individual American."

*390 Historical evidence relating to the textually similar
clause "the freedom of the press" also provides no
support for the proposition that the First Amendment
excludes conduct of artificial legal entities from the
scope of its protection. The freedom of "the press" was
widely understood to protect the publishing activities of
individual editors and printers. See M¢.InI.\.r( \ 0/li"
F/wliuII.\ (mI1mn. 514 US. 334. 360. HE S.ct. 1511.
131 l..Ed.°d 4"(» (1995) (THOMAS. J., concurring in
judgment), see also v/(.|~In<.1/ S40 LI.S.. ml *S*-°<3.
l*4 S.(\. 619 (opinion of SCALIA. J.). But these
individuals often acted through newspapers which (much
like corporations) had their own names. outlived the
individuals who had founded them, could be bought and
sold. were sometimes owned by more than one person.
and were operated for profit. See generally F. **928
Mott, American Journalism: A History of Newspapers

**929 But to return to. and summarize. my principal
point. which is the conformity of today's opinion
with the original meaning of the First Amendment.
The Amendment is written in terms of "speech,"
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that the First Amendment bars regulatory distinctions
based on a speaker's identity, including its "identity" as a

corporation. While that glittering generality has rhetorical

appeal. it is not a correct statement of the law. Nor does
it tell us when a corporation may engage in electioneering

that some of its shareholders oppose. It does not even

resolve the specific question whether Citizens United may
be required to finance some omits messages with the money

in its PAC. The conceit that corporations must be treated
identically to natural persons in the political sphere is not
only inaccurate but also inadequate lo justify the Court's

disposition of this case.

not speakers. I ts text of fers no foothold *393  f o r

excluding any category of speaker. from single individuals
to partnerships of  individuals. to unincorporated

associations of individuals, to incorporated associations

of individuals-and the dissent offers no evidence about
the original meaning of  the text to support any such

exclusion. We are therefore simply left with the question

whether the speech at issue in this case is "speech"
covered by the First Amendment. No one says otherwise.
A documentary f ilm critical of a potential Presidential

candidate is core political speech. and its nature as such
does not change simply because it was funded by a

corporation. Nor does the character of  that funding
produce any reduction whatever in the "inherent worth of

the speech" and "its capacity for infomiing the public"
I ir.\I 1\ul. Bunk al Buvlull r Br//ull/ Ms l S 705. 77'. *JS

S.(lt 1407 55 I. Ed.°d 707 (19781. Indeed. to exclude or
impede corporate speech is to muzzle the principal agents
of the modern free economy. We should celebrate rather

than condemn the addition of this speech to the public
debate.

In the context of election to public office, the distinction

between corporate and human speakers is significant.
Although they make enormous contributions to our

society, corporations are not actually members of it.

They cannot vote or run for office. Because they may be
managed and controlled by nonresidents. their interests

may conflict in fundamental respects with the interests of
eligible voters. The financial resources. legal structure. and
instrumental orientation of corporations raise legitimate

concerns about their role in the electoral process. Our
lawmakers have a compelling constitutional basis. if

not also a democratic duty. to take measures designed

to guard against the potentially deleterious effects of
corporate spending in local and national races.

a v

Justice STEVENS with whom Justice (ilnsBl.lR(.i
Justice HRFYFR and Jus tice  S()l.()MAY()R jo in.

concurring in part and dissenting in part.

The real issue in this case concerns how, not if , the

appellant may finance its electioneering. Citizens United
is a wealthy nonprofit corporation that runs a political

action committee (PAC) with millions of dollars in assets.
Under the Bipartisan Campaign Reform Act of 2002

(BCRA). it could have used those assets to televise and
promote Hiller.\. T/ie Movie wherever and whenever it

wanted to. It also could have spent unrestricted sums to

broadcast Hillary at any time other than the 30 days before
the last primary election. Neither Citizens United's nor

any other corporation's speech has been "banned."ante at
886. All that the parties dispute is whether Citizens United
had a right to use the funds in its general treasury to

pay for broadcasts during the 30-day period. The notion
that the First Amendment *394 dictates an affirmative
answer to that question is in my judgment. profoundly

misguided. Even more misguided is the notion that the

Court must rewriteth **930 law relating to campaign
expenditures by /Br-pnyir corporations and unions to

decide this case.

\.

The majoritys approach to corporate electioneering
marks a dramatic break from our past. Congress has

placed special limitations on campaign spending by
corporations ever since the passage of the Tillman Act

in 1907. ch. 4"0. 34 Stat. 864. We have unanimously
conc luded that this  " re f lec ts  a *395 permissible

assessment of the dangers posed by those entities to the
electoral process," II;( . i NulMllul Rig/H Lu Hn/A (nn1IH..
459 l..S 10)7. *09. 103 s.ct. 55" 74 l.Ed."d 304 (1*)8"1

(NRWC). and have accepted the " legislative judgment

that the special characteristics of the corporate structure
require particularly careful regulation" Lil. al *iv *11).

H 43 S.(1. The Court today rejects a century of

history when it treats the distinction between corporate
and individual campaign spending as an invidious novelty
born of .l II.vin \..l l /4/Hyun (lmm/iw Rf (.wnn1ur(¢. 404
us 69. ll0S.(.1. not. ms L.Ed."d (>5"(l99u). Relying

largely on individual dissenting opinions. the majority

blazes through our precedents, overruling or disavowing
a body of case law including FEC li.i.w.01I.\in Rig/ll In
l .1/(. /II(. 5<I L s. 449. l"7 S.C1. "(15°. 168 L.Ea.°a W

The basic premise underlying the Coin's ruling is its
iteration. and constant reiteration. of the proposition
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effect. McConnell." ante at 886. would be more accurate

if rephrased to state that "we have asked ourselves" to

reconsider those cases.
l .

0007) ( WRTL)..1f<.(.l~1lu// \. FE(. 540 l i s  1 ) .  P P
S.(t. (ll*). 157 L.Fd.'d 491 (7003), FE( \.. Bwmnmnl 539

us. 146. 1*3 S.C1. '*Eu. 156 L.Ed."d 179 (*00l3), FEW
AI(I.v.vu<./Iu.\(.II (iIi:(nA /iI Li/¢. Imp. 479 'IS. ll)7

S.(t. 6th. 93 L.Ed.°d 539 (19$1>) (.u(' I I . I  vkuti 459
U.S. 197. 103 SCI 55*. 74 L.Ed.'d 36-1, and Cali/brniu

.\I(.//i(.(I/ 4.\A1I. l I..I.(. 453 181 IU! S.Ci. 1711. 69

L.1:4.m 567 ( 1081 I.

1

I

In his landmark concurrence in lv/mum/1r r T l . l  " F
l 5 "So Mn 9(\ S ti 460. so L Fa. mis (10W~l. Justice

Brandeis stressed the importance of adhering to rules the
Court has "developed for its own governance" when

deciding constitutional questions. Because departures
from those rules always enhance the risk of error. l shall

review the background of this case in some detail before
explaining why the Court's analysis rests on a faulty

understanding of Austin and McConnell and  **9 3 l  o f

our campaign finance jurisprudence more generally. l

regret the length of what follows. but the importance and
novelty of the Court's opinion require a full response.

Although *396 concur in the Court's decision to sustain
B(IRA's disclosure provisions and join Part IV of  its

opinion. l emphatically dissent from its principal holding.

l

The Court's ruling threatens to undermine the integrity
of elected institutions across the Nation. The path it has

taken to reach its outcome will. I  fear do damage to
this institution. Before turning to the question whether

to overrule Austin and part of McConn¢'ll it is important
to explain why the Court should not be deciding that

question.

In the District Court Citizens United initially raised a

facial challenge to the constitutionality of § 203. App.
23a-24a. *397 In its motion for summary judgment.

however. Citizens United expressly abandoned its facial
challenge l:07-cv-2240-RCL-RWR. Docket Entry No.
52. pp. I-"' (May 16. "008). and the parties stipulated to

the dismissal of that claim. id Nos. 53 (May 22. "008),
54 (May "3. "008). App. 6a. The District Court therefore

resolved the case on alternative grounds. and in its

jurisdictional **932 statement to this Court. Citizens
United properly advised us that it was raising only "an

as-applied challenge to the constitutionality of B ( R A
§ 203." Juris. Statement 5. The jurisdictional statement
never so much as cited Austin. the key case the majority
today overrules. And not one of the questions presented

suggested that Citizens United was surreptitiously raising
the facial challenge to § 203 that it previously agreed
to dismiss. In fact. not one of those questions raised an

issue based on Citizens United's corporate status. Juris.
Statement (i). Moreover. even in its merits briefing. when

Citizens United injected its request to overrule Austin.
it never sought a declaration that § 703 was facially
unconstitutional as to all corporations and unions: instead
it argued only that the statute could not be applied to it

because it was "funded overwhelmingly by individuals."
Brick for Appellant 29; see also id.. at 10. 12. 16. 28

(affirming "as applied" character of challenge to § 203).
Tr. of Oral Are. 4-9 (Mar. "4. 2009) (counsel *398 for

Citizens United conceding that §203 could be applied to
General Motors); id at 55 (counsel for Citizens United
stating that "we accept the (`ourt's decision in Wisconsin

Right ro Life ").

Scope of the Case " It is only in exceptional cases coming here from the
federal courts that questions not pressed or passed upon
below are reviewed. " Yuuakim in IVi//Lr. 4"5 ll.s . »{|
"34. 96 S.ct. 1399. 47 LEd."d 701 (I976) (per curium)
(quoting Dui.x:mm it Uiilwl Slul(.A. '74 US. 195. *(»(). 47
S.(1. ion. 71 L Ed. 996(l9"7)). and it is "only in the most

exceptional cases" that we will consider issues outside the
questions presented. Siam in Pair(//. 4'8 U.S. 465. 481. ii.
15. 96 S.(?L 3037. 49 L.Ed.°d 1067 H 976). The appellant
in this case did not so much as assert an exceptional
circumstance and one searches the majority opinion in

The f irst reason is that the question was not properly

brought be f o re  us . I n dec laring  §  203  o f  BCRA
facially unconstitutional on the ground that corporations'

electoral expenditures may not be regulated any more
stringently than those of individuals. the majority decides

this case on a basis relinquished below. not included in the
questions presented to us by the litigants. and argued here

only in response to the Court's invitation. This procedure

is unusual and inadvisable for a court. 1 Our colleagues'

suggestion that "we are asked to reconsider Austin and. in
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vain for the mention of any. That is unsurprising. for none

exists.

Setting the case for reargument was a constructive step
but it did not cure this fundamental problem. Essentially

five Justices wereunhappy with the limited nature of the

case before us. so they changed the case to give themselves

an opportunity to changethelaw.

As-Applied and Facial Challenges

at 450. l`s Sta

1.

The problem goes still deeper for the Court does all of
this on the basis ofpurc speculation. Had Citizens Unitcd

maintained a facial challenge. and thus argued that there

are virtually no circumstances in which BCRA §203 can be
applied constitutionally. the parties could have developed.

through the normal process of litigation. a record about

theactual effects of §203 its actual burdens and its actual

benefits. on all manner of corporations and unions. 4
"Claims official invalidity often rest on speculation." and

consequently "raise the risk of premature interpretation
of statutes on the *400 basis of factually barebones
records." Lil . I 184 (internal quotation

marks omitted). in this case. the record is not simply
incomplete or unsatisfactory, it is nonexistent. Congress

crafted BCRA in response to a virtual mountain of
research on the corruption that previous legislation had

failed to avert. The Court now negates Congress' efforts
without a shred of evidence on how § 203 or its state-
law counterparts have been affecting any entity other than

4
Citizens United.

l

This Court has repeatedly emphasized in recent years
that "[f]acial challenges arc disfavored." I I il.vunglnu Sign
(n.¢uI.q<. l1 im/Iiug/1uI S1 u/1. Re/rub/i< an ParI.\.. 55" LIS.

441 450. l"8 S.C1 1184. I'/0 l..Fd."d IS nous), see

also .4 \olIo \ PluImvzf Pur¢nl/mn(/ al Nnrl/urn Nell End
546 U.S. 3*n. wt. pa s.ct. 1161. 163 L.Ed.'d up vuub)

("Mhe 'normal rule' is that 'partial rather than facial.

invalidation is the required course. such that a statute
may be declared invalid to the extent that it reaches
too lar. but otherwise left intact " (quoting Iirnrkvll

5./>¢»A.IIII( .4 I.¢¢I(/us. /M. 47` US 40)1. 904. 105 S.(1
7794. 86 l..ld.1tl 304 H985); alteration in original)). By

declaring § 203 facially unconstitutional our colleagues
have turned an asapplied challenge into a facial challenge.

in defiance of this principle.

Faced with this gaping empirical hole the majority
throws up its hands. Were we to confine our inquiry

to Citizens United's as-applied challenge, it protests. we

would commence an "extended" process of draw[ing].
and then redraw[ing] constitutional **934 lines based

on the particular media or technology used to disseminate

political speech from a particular speaker." Ame at 891.
While tacitly acknowledging that some applications of

§ 203 might be found constitutional. the majority thus
posits a future in which novel First Amendment standards

must bedevised on an ad hoc basis. and then leaps from
this unfounded prediction to the unfounded conclusion

that such complexity counsels the abandonment of all

normal restraint. Yet it is a pervasive *40l feature of
regulatory systems that unanticipated events such as new

technologies may raise some unanticipated difficulties
at the margins. The fluid nature of electioneering
communications does not make this case special. The fact
that a Court can hypothesize situations in which a statute

might. atsomepoint down the line. pose some unforeseen
as-applied problems. docs not come close to meeting the

4
standard for a facial challenge.

This is not merely a technical defect in the Court's decision.

The unnecessary resort to a facial inquiry "run[s] contrary
*399 to the fundamental principle of judicial restraint

**933 that courts should neither anticipate a question of
constitutional law in advance of the necessity of deciding

ii nor formulate a rule of constitutional law broader
than is required by the precise facts to which it is to be
applied." I1 avIIiIIw4/n Slill( Gmn.Q(.55" U.S.. all 450. PG

S.(t. I ISM (internal quotation marks omitted). Scanting

that principle "threatcn[s] to short circuit the democratic

process by preventing laws embodying the will of the
people from being implemented in a manner consistent
with the Constitution." Lil. at 45I. PG S.ct. I 184 These

concerns are heightened when judges overrule settled

doctrine upon whichthelegislature has relied. The Court
operates with a sledge hammer rather than a scalpel when
it strikes down one of Congress most significant efforts

to regulate the role that corporations and unions play in

electoral politics. It compounds the offense by implicitly
striking down a great many state laws as well.

Themajority proposes several other justifications for the
sweep of its ruling. It suggests that a facial ruling is
necessary because. if the Court were to continue on its

normal course of resolving as-applied challenges as they
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conceivable issue that might be relevant to that claim's

disposition. Not only the as-applied/facial distinction but

the basic relationship between litigants and courts would
be upended if  the latter had free rein to construe the

former's claims at such high levels of generality. There
would be no need for plaintiffs to argue their case they

could just cite the constitutional provisions they think
*I

relevant. and leave the rest to us.

i v '

present themselves that process would itself run afoul of

the First Amendment. See, e.g., ante at 890 (as-applied

review process "would raise questions as to the courts'

own lawful authority"): ibid. ("Courts, too. are bound
by the First Amendment"). This suggestion is perplexing.

Our colleagues elsewhere trumpet "our duly to say what

the law is. " even when our predecessors on the bench
and our counterparts in Congress have interpreted the law
differently. Ante at 913 (quoting .llurhur.r \ l/dt/Lwlll. I
(rancll 1.*7 ' L.hd. (wt I 1 Sl|31) We do not typically

say what the law i.v pal as a hedge against future judicial

error. Thc possibility that later courts will misapply a
constitutional provision does not give *402 us a basis for

pretermitting litigation relating to that provision. T

Finally, the majority suggests that though the scope of
Citizens United's claim may be narrow. a facial ruling

is necessary as a matter of remedy. Relying on a law

review article. it asserts that Citizens United's dismissal
of  the fac ial challenge does not prevent us " f rom

making broader pronouncements of invalidity in properly

as-applicd" cascs. "  Am e. at 893 (quoting Fallon.
*404 As Applied and Facial Challenges and Third
Pu1 u Standing. 113 llzirv I . Rev. 13°1. 1339 (*()0()1
(hereinafter Fallon)): accord. ante. at 919 (opinion of

ROBERTS CJ.) ("Regardlcss whether we label Citizens

United's claim a facial or 'as-applied challenge. the
consequences of the Court's decision are the same"). The

majority is on firmer conceptual ground here. Yet even

if one accepts this part of Professor Fallon's thesis. one
must proceed **936 to ask which as-applied challenges,

if successful. will "properly" invite or entail invalidation

of the underlying statute. in The paradigmatic case is a

judicial determination that the legislature acted with an

impermissible purpose in enacting a provision. as this
carries the necessary implication that all future as-applied
challenges to the provision must prevail. See Fallon 1339-

1340.

.\

The majority suggests that a facial ruling is necessary

because anything less would chill too much protected
speech. Sec ante al 890 - 891. 892. 894 - 897. In addition

to begging the question what types of corporate spending
are constitutionally protected and to what extent. this

claim rests on the assertion that some significant number

of corporations have **935 been cowed into quiescence
by FE(` " censor[ship]. " Ante. al 895 - 896. That

assertion is unsubstantiated. and it is hard to square with

practical experience. It is particularly hard to square with
the legal landscape following WRTL. which held that a

corporate communication could be regulated under §203
only if it was "susceptible of nu reasonable interpretation

other than as an appeal to vote for or against a specific
candidate." 5*I l s.. it ~l71). l*7 S.(t. 'OF" (opinion of

ROBERTS, CJ.) (emphasis added). The whole point of
this test was to make §203 as simple and speech-protective
as possible. The Court does not explain how. in the span

of a single election cycle. it has determined THE CHIEF
JUSTlCE's project to be a failure. In this respect. too. the

majority's critique online-drawing collapses into a critique

of the as-applied review method generally.

Citizens United's as-applied challenge was not of this

sort. Until this Court ordered rcargumcnt. its contention

was that BCRA § 203 could not lawfully be applied to
a feature-length video-on-demand film (such as Hillary)

or to a nonprof it corporation exempt f rom taxation

under 'ii L SC § Sol(clt4l ll and funded overwhelmingly
by individuals (such as itself). See Brief for Appellant

1641. Success on either of  these claims would not
necessarily carry any implications for the validity of §
203 as applied to other types of broadcasts. other *405

types of corporations. or unions. It certainly would not
invalidate the statute as applied to a large for-prof it
corporation. See Tr. of Oral Are. 8. 4 (Mar. 24. 2009)

(counsel for Citizens United emphasizing that appellant
is "a small. nonprofit organization. which is very much

*403 The majority suggests that. even though it expressly
dismissed its facial challenge. Citizens United nevertheless
preserved it-not as a f reestanding "claim," but as a

potential argument in support of "a claim that the FEC
has violated its First Amendment right to free speech."

Ante. at 892 - 893: see alsoante at 919 (ROBERTS. CJ..
concurring) (describing Citizens Uniteds claim as: "[T]he

Act violates the First Amendment"). By this novel logic.
virtually any submission could be reconceptualized as "a

claim that the Government has violated my rights," and
it would then be available to the Court to entertain any
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like [an M(.FL corporation]." and affirming that its
argument "definitely would not be the same" if Hillary

were distributed by General Motors). 11 There is no

legitimate basis for resurrecting a facial challenge that
dropped out of this case "0 months ago.

Narrower Grounds IF

corporations. Citizens United professes to be such a

group: Its brief says it "is funded predominantly by
donations from individuals who support [its] ideological

message." Brief for Appellant 5. Numerous Courts of
Appeal have held that do minims business support docs

not. in itself. remove an otherwise *407 qualifying

organization from the ambit of MCFL. 14 This court

could have simply followed their lead.

l .

It is all the more distressing that our colleagues have

manufactured a facial challenge, because the parties

have advanced numerous ways to resolve the case that
would facilitate electioneering by nonprofit advocacy
corporations such as Citizens **937 United without

toppling statutes and precedents. Which is to say. the
majority has transgressed yet another "cardinal" principle

of the judicial process: "[I]f it is not necessary to decide
more it is necessary not to decide more." *406 PI)K

1.1I/tv. lm. Drug I;ur~ntnn/il Admin.. 30* 1: id 786.
709 l(A.l).(l*1l04l (Roberts J.. concurring in part and

concurring in judgment).

Finally. let us not forget Citizens United's as-

applied constitutional challenge. **938 Precisely because
Citizens United looks so much like the MCFL
organizations we have exempted from regulation, while a

feature-length videoon-demand film looks so unlike the

types of electoral advocacy Congress has found deserving

of regulation. this challenge is a substantial one. As the
appellant's own arguments show the Court could have

easily limited the breadth of its constitutional holding
had it declined to adopt the novel notion that speakers

and speech acts must always be treated identically-and
always spared expenditures restrictions-in the political

realm. Yet the Court nonetheless turns its back on the as-
applied reviewprocess that has been a staple of campaign
finance litigation since *408 la'u/k/v.1 \ 12I/w.4°~l U s. l.
'Ni S (l (it ~l(\1 lid ti l»5*) 1 l')76l(P(f curium).and chill

was affirmed and expanded just two Terms ago in ll Rl I..
551 449. 117 S.(t 565 168 Ligad 3*v.

ah

This brief tour of alternative grounds on which the case
could have been decided is not meant to show that any

of these grounds is ideal. though each is perfectly "valid,"

ante at 892 (majority opinion). It is meant to show

that there were principled. narrower paths that a Court
that was serious about judicial restraint could have taken.

There was also the straightforward path: applying Austin
and McConm'Il. just as the District Court did in holding

that the funding of Citizens Unitcd's film can be regulated
under them. The only thing preventing the majority from
affirming the District Court. or adopting a narrower

ground that would retain Austin.is its disdainfor Austin.

Consider just three of the narrower grounds of decision

that the majority has bypassed. First. the Court could have

ruled. on statutory grounds. that a feature-length film
distributed through video-on-demand does not qualify

as an "electioneering communication" under § "03 of
BCRA. 1 l  St 8 44111. B(RA defines that term

to encompass certain communications transmitted by
broadcast. cable. or satellite." § 434(Dt3)tA). When

Congress was developing BCRA. the video-on-demand
medium was still in its infancy. and legislators were

focused on a very different sort of programming: short
advertisements run on television or radio. See .1/1FunIi(/l.

540 at "07. 1*4 S.(1. 619 The sponsors of BCRA

acknowledge that the FECs implementing regulations do

not clearly apply to video-on-demand transmissions. See
Brief for Senator John McCainet al. as Amis Curiae17-

19. In light of this ambiguity. the distinctive characteristics
of videoon-demand. and "[t]he elementary rule that
every reasonable construction must be resorted to. in
order to save a statute from unconstitutionality," /Ina/vcr

\ (̀ (I/i/i11.1/M 155 L s. 648. 657 15 SCI. *¢17. 39 L.Fd. °97
( IS95), the Court could have reasonably ruled that § 203

l l
does not apply to Hillary. i 1

The final principle of judicial process that the majority

violates is the most transparent:stare deeisis. I amnot an
absolutist when it comes to stare decision in the campaign

finance area or in any other. No one is. But if this principle

Second, the Court could have expanded the MCFL
exemption to cover 5 5(il(cN4) nonprofits that accept

only a dh minims amount of money from for-profit
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is to do any meaningful work in supporting the rule of

law it must at least demand a significant justification.
beyond the preferences cf five Justices. for overturning

settled doctrine. "[A] decision to overrule should rest on

some special reason *409 over and above the belief that
a prior case was wrongly decided." I'/{Inm¢l l'4/w1n/I<~»/l
U/ .Snlll/1nIv(I/1 /'tI i (2I.w\. 505 US. 838. 804. l I `

S.(\. "7*)l. l"o L.l;d"d r»74 (1997). No such justification
exists in this case. and to the contrary there are powerful

prudential reasons to keep faith with our precedents. 17

diminishes thevalue ofslare decision is leftunexplained. We

have never thought fit to overrule a precedent because a

litigant has taken any particular tack. Nor should we. Our

decisions can often be defended on multiple grounds, and
a litigant may have strategic or case-specific reasons for

emphasizing only a subset of them. Members of the public.
moreover often rely on our bottom-line holdings far

more than our precise legal arguments; surely this is true

for the legislatures that have been regulating corporate
electioneering since Austin. The task of evaluating the

continued viability of precedents falls to this Court. not to
11)the parties.The Court's central argument for why stare deeivis ought

to be trumped is that it does not like Austin.The opinion
"was not well reasoned." our colleagues assert, and it

conflicts with First Amendment "939 principles. Ame.

at 9l". This. of course. is the Court's merits argument.

the many defects in which we will soon consider. I am
perfectly willing to concede that if one of our precedents
were cad wrong in its reasoning or irreconcilable with the

rest of our doctrine. there would be a compelling basis for
revisiting it. But neither is true of Austin as I explain at
length in Parts Illand IV, infra at 942 - 979 and restating

a merits argument with additional vigor does not give it
extra weight inthe .ware decisioncalculus.

ill al l 7(» IM) "US "UP. and ii.

**940 *all Although the majority opinion spends

several pages making these surprising arguments, it says
almost nothing about the standard considerations we have

used to determinestare deti.vi.vvalue. such as the antiquity

of the precedent. the workability of its legal rule. and the

reliance interests at stake. It is also conspicuously silent
about McCannc/I. even though the M<CoIuwll Court's
decision to uphold BCRA § 203 relied not only on the
antidistortion logic of Austin but also on the statute's
historical pedigree. see. Ag.. 540 US.. at I I5-IP. "B
"4. l*4 S.(I. 619. and the need to preserve the integrity

of federal campaigns see
as. l*4 S.(L (»l').

I.

\

is

Perhaps in recognition of this point. the Court

supplements its merits case with a smattering of assertions.
The Court proclaims that "Austin is undermined by

experience since its announcement." Ante at 912. This is
a curious claim to make in a case that lacks a developed

record. The majority has no empirical evidence with which
to substantiate the claim, we just have its ip.\4 dixit that

the real world has not been kind to Austin. Nor does
the majority bother to specify in what sense Austin has

been "undermined." Instead it treats the reader to a

string of non sequiturs: "Our Nation's speech dynamic is
changing." ante at 912: "[s]peakers have become adept

at presenting citizens with sound bites. talking points.
and scripted messages." ibid; "[c]orporations do not
have monolithic views," ibid. How any *4l0 of these
ruminations weakens the force of.vmrcd¢~ei.vi.v.escapes my

comprehension.

Wc have recognized that"/s/faredecision has special force

when legislators or citizens have acted in reliance on

a previous decision for in this instance overruling the

decision would dislodge settled rights and expectations
or require an extensive legislative response. " llulilruIvl

l Iii/((/ Sl(II(.\ 51-1 U.S. 695. 714. 115 S.(I. 1754. 131

L.Ed."d 779 (1995) (quoting Hi/ml! Sum/1 (uru/ina
P/Ih/i(. Roi/wars (nmm'n.So* ll.s. 1'l7. >()7 I I " S.(t. 560.

116 L.Ed.*d 560 (1')')l ll Stare decision protects not only

personal rights involving property or contract but also
the ability of the elected branches to shape their laws in
an effective and coherent fashion. Today's decision takes

away a power that we have long permitted these branches
to exercise. State legislatures have relied on their authority

to regulate corporate electioneering. confirmed in Austin.

for more than a century. 'u The Federal Congress has
relied on this authority for a comparable stretch of

time. and it specifically relied on Auslin throughout the

years it spent developing and debating *4l2 BCRA.

The total record it compiled was 100.000pages long. *I
Pulling out the rug beneath Congress after affirming

The majority also contends that the Government's
hesitation to rely on Austin's antidistonion rationale

"diminished]" "the principle of adhering to that
precedent." Anna at 912; see also ante at 923 (opinion

of ROBERTS CJ.) (Government's litigating position is
"most important]" factor undermining Austin). Why it
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the constitutionality of § *03 six years ago shows great
disrespect for a coequal branch.

al
hag

s l411;

with clearly defined safe harbors for corporations to
claim that a particular electioneering communication is

permissible under WRTL. see 1 1CAR s 114 15 (*009l_ iv
and. as noted above. THE CHIEF JUSTICE crafted his
controlling opinion in WRTL with the express goal of
maximizing clarity and administrability, 551 l KS . at ~l(i*)
4`H. 47.1 4/4. l'7 s U MST The case for .vmre deci.vi.v
may be bolstered. we have said. when *4l4 subsequent
rulings "have reduced the impact" of a precedent "while
reaffirming the decision's core ruling."I))¢.k¢I:wu1 \ l nut l
Slilli\ 53ml S 4*x. 443. I >U S.(t. 7356. 147 L.Ed.'(1 405

I'(>uu1. x

By removing one of its central components, today's ruling
makes a hash out of BCRA's "delicate and interconnected
regulatory scheme." .ll¢(.1»nn<.//. 940 l.S.. l ". I"-l
St .1 Consider just one example of the distortions
that will follow: Political parties are barred under BCRA
from soliciting or spending "soft money." funds that
are not subject to the statute's disclosure requirements
or its source and amount limitations. 2 List.
111( .num// S40 l ml I" 1711. I"l S.(t. (11') Going
forward. corporations and unions will be free to spend
as much general treasury money as they wish on ads that
support or attack specific candidates. whereas national
parties will not be able to spend a dime of soft money
on ads of any kind. The Courts ruling thus dramatically
enhances the role of corporations and unions-and the
narrow interests they represent-vis-a-vis the role of
political parties-and the broad coalitions they represent

-in determining who will hold public office. vo

In the end. the Court's rejection ofAustin and M¢(lonm'/I
comes down to nothing more than its disagreement with
their results. **942 Virtually every one of its arguments
was made and rejected in those cases. and the majority
opinion is essentially an amalgamation of resuscitated
dissents. The only relevant thing that has changed since
Austin and McConnell is the composition of this Court.
Today's ruling thus strikes at the vitalsofsturc decision "the
means by which we ensure that the law will not merely
change erratically. but will develop in a principled and
intelligible fashion" that "permits society to presume that
bedrock principles are founded in the law rather than in
the proclivities of individuals." lU\quv: r. III/1w.i. 474
l s *54. ms. 106 S U. (\17. xx L.Ed.*d 5*)S(l986).

Ill

Beyond the reliance interests al stake, the other stare
derisionfactors also cut against the Court. Considerations
of antiquity **94l are significant for similar reasons.
MrConn¢'Il is only six years old, but Austinhasbeen on
the books for two decades. and many of the statutes
called into question by today's opinion have been on
the books for a half-century or more. The Court points
to no intervening change in circumstances that warrants
revisiting Austin. Certainly nothing *4l3 relevant has
changed since we decided WR TL two Terms ago. And the
Court gives no reason to think that Austin and McConnell
are unworkable.

11

nonprofit sector,

E The novelty of the Court's procedural dereliction and its
approach to .glarede¢i.vi.v is matched by the novelty of its
ruling on the merits. The ruling rests on several premises.
First. the Court claims that Austin and McConnellhave
"banned" corporate speech. Second it claims that the
First Amendment precludes regulatory distinctions based
on speaker identity. including the speakers identity as
a corporation. *4l 5 Third. it claims that Austin and
AIcConm'll wereradical outliers in our First Amendment
tradition and our campaign finance jurisprudence. Each
of these claims is wrong.

The So-Called "Bun"

L1.S.(. Q

In fact. no one has argued to us that Austin's rule
has proved impracticable. and not a single for-profit
corporation. union. or State has asked us to overrule
it. Quite to the contrary. leading groups representing

the business community. organized labor. *4 and the
s .1. together with more than half of the

States. urge thatwe preserve Austin. As for McConnell.
the portions of B(RA it upheld may be prolix. but all
three branches of Government have worked to make §
203 as user-friendly as possible. For instance Congress
established a special mechanism for expedited review of
constitutional challenges see note following "
43711 the FEC has established a standardized process.

Pervading the Court's analysis is the ominous image of
a "categorical ba[n]" on corporate speech. Ante at 910.
Indeed, the majority invokes the specter of a "ban" on
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nearly every page of its opinion. Ante. at 886 - 887. 889.

891 - 892. 894. 896 - 898. 900 .- 907. 909 - 911915 916.

This characterization is highly misleading and needs to be

corrected.

.ll< (0/1/11//. 540

8.01 *4 l7a l l

The laws upheld in Austin and McConnell leave open
many additional avenues for corporations' political

speech. Consider the statutory provision we are ostensibly

evaluating in this case. BCRA §203. It has no application
to genuine issue advertising-a category of corporate

speech Congress found to be far more substantial
than election-related advertising, see

Lr S . *o7 PP (»l*)--or to Internet.

U

In fact it already has been. Our cases have repeatedly

pointed out that. "[c]ontrary to the [majority's] critical

assumptions" the statutes upheld in Austin and
McConnelldo "not impose an absolute ban on all forms of
corporate political spending." .4u.vIn. 404 l :.S.. at 660. l IU

S(.1 LAI; sec also .1/4 (luIII(.//. 540 U.S. ml *03- nu. PP
S.(t. (i l l : BvuzulIunl 539 ll.S.. at lO' 101 PP S.(t. ""(K).

For starters. both statutes provide exemptions for PACs.
separate segregated funds established by a corporation for
political purposes. Sec ' U.S.( E 44lb<bn"n('>. Mich

(onip. Luis Ami C l(\*)*55 (West *005). "The ability

to form and administer separate segregated funds." we

observed in McConml/ "has provided corporations and
unions with a constitutionally suff icient opportunity to
engage in express advocacy. I hail has hen tlii\ (ourt's

unanimous New" 540 US.. ml *up. I"l S.(t. ll\).

telephone. and print advocacy. =l Like numerous statutes,
it exempts media companies news stories. commentaries

and editorials f rom its electioneering restrictions. in
recognition of the unique role played by the institutional

press in sustaining public debate. Sec * l.'.S.(. §434( ii
(3»<B)u). Mt(unm /I 540 LI .S.. ml ' llS~'()9 l*4 S.(t.
(ill. see also .lu.vlin. 494 U.S.. al (»(>6-6(1l'L ll() S.(t.
I 301 It also allows corporations to spend unlimited sums

on political communications with their executives and
shareholders. Q 441 h(hlt"n.\); ll (1.R 4 ll4.=(ml) to

fund additional PAC activity through trade associations.
'  l . S . ( § 44 tbtbn4nD1. to distribute voting guides
and voting records. **944 ll (FR l 14 Me1 l1151, to
underwrite voter registration and voter turnout activities,
e I l~l.3(cn4), § I  l4.Uc)t"l. to host fundraising events
for candidates within certain limits, *4l8 Q I l~l4(cl. §
ll4.2(f)(2) and to publicly endorse candidates through a
press release and press conference. § l l 4.4tc)(6).

We

l.\

At the time Citizens United brought this lawsuit. the only
types of speech that could be regulated under §203 were:

(I) broadcast. cable. or satellite communications, Hz (2)
capable of reaching at least 50.000 persons in the relevant

electorate: 4 (3) made within 30 days of a primary or

60 days of a general federal election: ts (4) by a labor

union or a non-M(IFL, nonmedia corporation. (5) paid

for with general treasury funds. ` and (6) "susceptible of
no reasonable interpretation other than as an appeal to

vote for or against a specific candidate." The category
of communications meeting all of these criteria is not

trivial. but the notion that corporate political speech
has been "suppress[ed] altogether." ante. at 886. that

corporations have been "excl[ded] from the general
public dialogue." ante. at 899. or that a work of f iction

such as Mr. Smith Goes lo Washington might be covered,

anlv. at 916 - 917. is nonsense. xo Even the plaintiffs
in McConnell who had every incentive to depict BCRA

as negatively as possible. declined to argue that § "03's

Under BCRA. any corporation's "stockholders and their
families and its executive or administrative personnel

and their families" can pool their resources to finance
electioneering communications. " US L Q 4-llb(blt4)(A1

Up. A signif icant and growing number of corporations

avail themselves of  this option, *9 during the most

recent election cycle. *4I6 corporate and union PACs

raised nearly a billion dollars..ii Administering "943

a PAC entails some administrative burden. but so docs
complying with the disclaimer. disclosure. and reporting

requirements that the Court today upholds, see ante. at
9 l 4, and no one has suggested that the burden is severe for

a sophisticated for-profit corporation. To the extent the
majority is worried about this issue, it is important to keep

in mind that we have no record to show how substantial

the burden really is. just the majoritys own unsupported
faultfinding, see ante. at 897 - 898. Like all other natural

persons. every shareholder of every corporation remains
entirely free under Austin and McConnell to do however
much electioneering she pleases outside of the corporate

form. The owners of a "mom & pop" store can simply
place ads in their own names. rather than the stoic's. If

ideologically aligned individuals wish to make unlimited
expenditures through the corporate form they may utilize

an MCFI. organization that has policies in place to avoid
becoming a conduit for business or union interests. See

t/cpL 479 U.S.. at *6s-*<»4. 107 S.C\. mo.
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.s
prohibition on certain uses of general treasury funds
amounts to a completc ban. See 544) Lr .ill 704L I'iS (i
(\I()

designed to protect the press. that text might seem to

permit no distinctions of any kind. Yet in a variety

of contexts. we have held that speech can be regulated
differentially on account of the speaker's identity when

identity is understood in categorical or institutional terms.
The Government routinely places special restrictions on

. 4 . J
the speech rights of students 1 prisoners. N members

1 . 4 .
of the Armed Forces. foreigners.4 and its own

4 . . . .
employees. < *42l When such restrictions are justified

by a legitimate governmental interest. **946 they do not

*4l9 In many ways then § 203 functions as a source
restriction or a time. place. and manner restriction. It

applies in a viewpoint-neutral fashion to a narrow subset

of advocacy messages about clearly identified candidates

for federal office. made during discrete time periods
through discrete channels. In the case at hand all Citizens

United needed to do to broadcast Hillary right before
the primary was to abjure business contributions or use

the funds in its PAC. which by its own account is "one of
the most active conservative PACs in America." Citizens

United Political Victory Fund. http://www.cupvf. org/. Sta

necessarily raise constitutional problems. Up in contrast

to the blanket rule that the majority espouses. our
cases recognize that the Government's interests may

be more or less compelling with respect to different

classes of speakers,4 cf..llmmw/u»li.\ Sim & 7rI/wunw
(if. r. rlllnmhvulu (mmu°r 0/ R(\(1Im 460 l S 575. 585.So let us be clear: Neither Austin nor McConnell held

or implied that corporations may be silenced: the FEC

is not a "censor", and in the years since these **945
cases were decided. corporations have continued to play

a major role in the national dialogue. Laws such as §203
target a class of communications that is especially likely

to corrupt the political process. that is at least one degree
removed from the views of individual citizens and that
may not even reflect the views of those who pay for it. Such

laws burden political speech. and that is always a serious
matter. demanding careful scrutiny. But the majority's

incessant talk of a "ban" aims at a straw man.

103 SCI 1365 75 l. Fa 'd "95 HORN) ("[D]ilfcrcntial

treatment" is constitutionally suspect "unlcvs justified

by some special characteristic" of the regulated class of

speakers (emphasis added)). and that the constitutional
rights ofcertain categories ofspeakcrs. in certain contexts
" are not automatically coextensive with the rights' " that

are normally accorded Io members of our society, *422
.1/uVm \. I..1.w/w.I(.A..*51 l..S. six. *)(\ WE 404. l"7 S.1.t.

*o I s. lax l.. Ed.'d *Qu 0007> (quoting ff(I/l(/.S.1./Iu0/ I)i.rI.
.Vu 403 \ l"ru.wr 47s US f»75. 68" 106 S.C\ 3159. Ty:
l..l"d.°d 549(l98(a)).

Id<nlil.v-Basal Dis!im1ion.v

r.

The free speech guarantee thus does not render every
other public interest an illegitimate basis for qualifying a

speaker's autonomy. society could scarcely function if it
did. It is fair to say that our First Amendment doctrine
has "frowned on" certain identity-based distinctions. l.0.v
.lngc/¢.r Pu/in IhI)l. \. Umlwl RcpnrliIrg I'nb/is/Iin.u ( 0 r/)..
wt' S 3".4". ll4. was (\. 483. 145 l..Ed."<145l (l90l9l

(STEVENS. J.. dissenting). particularly those that may
reflect invidious discrimination or preferential treatment
ofa politically powerful group. But it is simply incorrect to

suggest that we have prohibited all legislative distinctions
based on identity or content. Not even close.

The second pillar of the Court's opinion is its assertion that

"the Government cannot restrict political speech based on
the speaker's identity." Ame at 902;accord. ante. at886.

898. 900. 902 - 904. 912 - 913. *420 The case on which
it relies for this proposition is Firer NNI. Bunk re/ Br/.vlon

8U//(P/fl.435 us. 765. 98 S.(1. 1407. 55 L.Eu.*u 707

I 1'178 ). As I shall explain.in/ru at 958- 960.the holding in
that case was far narrower than the Court implies. Like its
paeans to unfettered discourse, the Court's denunciation
of identity-based distinctions may have rhetorical appeal

but it obscures reality.
The election context is distinctive in many ways. and
the Court. of course. is right that the First Amendment

closely guards political speech. But in this context. too.
the authority of legislatures to enact viewpoint-neutral

regulations based on content and identity is well settled.
We have. for example. allowed state-run broadcasters to

exclude independent candidates from televised debates.

"Our jurisprudence over the past 216 years has rejected

an absolutist interpretation" of the First Amendment.
l1RT/_. S51 LYS. at -18*. P7 S.(\. '65"' (opinion of

ROBERTS, CJ.). The First Amendment provides that

"Congress shall make no law abridging the freedom
of speech. or of the press." Apart perhaps from measures
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lg. / is a lesser risk that regulatory distinctions will reflect
invidious discrimination or political favoritism.

i I"IvuIInI/I. i04 l .S.
i )

>I

lf taken seriously our colleagues' assumption that
the identity of a speaker has no relevance to the

Government's ability lo regulate political speech would
lead to some remarkable conclusions. Such an assumption

would have accorded the propaganda broadcasts to our
troops by Tokyo Rose" during World War ll the

same protection as speech by Allied commanders. More
pertinently. it would appear to alTord the same protection

to multinational corporations **948 controlled by
foreigners as to individual Americans: To do otherwise.

after all. could " enhance the relative voice " of some

(i.c. humans) over others (i.¢'.. nonhumans). Ante at 904

(quoting /fluA./¢1.. 4"1 US.. art 49. 'Ni S.(l. Ol "1 Under

the *425 majority's view I suppose it may be a First

Amendment problem that corporations arc not permitted
to vote. given that voting is. among other things. a form

of speech.

.4rkun.vw I1/¢\i.\l.nll (mI)III \ IY 1rlu.v. 5"3 U.S.

666. fix s et 1633. l4(l l..l.t1.\l 875 u 9081."8 We

have upheld statutes that prohibit the distribution or
display ofcampaign materials near a polling place. **947
H1us1III l ')l. ll" S( t lR4n. ll'>

L.lkl"d 5 1 l9<1*>. Although we have not reviewed

*423 them directly we have never cast doubt on laws
that place special restrictions on campaign spending by
foreign nationals. See. e.g.. 1 l.S.( § 44lc(aNl). And
we have consistently approved laws that bar Government

employees. but not others. from contributing to or
participating in political activities.See n. 45. supra.These

statutes burden the political expression of one class of

speakers namely, civil servants. Yet we have sustained
them on the basis of longstanding practice and Congress'

reasoned judgment that certain regulations which leave
"untouched full participation in political decisions at
the ballot box." (/wi St/\1¢< (0mmII r. L¢11w (ku.rI(r.v.
113 l.S 948 556. Ag S(t 7880. 17 l..l€d.'d 706
tl'>7*) (internal quotation marks omitted). help ensure

that public officials are "sufficiently free from improper
influences," ml. at So8. *N S( t *ssh. and that "confidence

in the system of representative Government is not
eroded to a disastrous extent."al..at 565. 'N ski. "88t».

In short. the Court dramatically overstates its critique

of identity-based distinctions. without ever explaining
why corporate identity demands the same treatment as

individual identity. Only the most wooden approach to the

First Amendment could justify the unprecedented line it
seeks to draw.

Our First Amendment Tradition

so

A third lulcrum of the Court's opinion is the

idea that Austin and McConnell are radical outliers,
"abcrration[s]." in our First Amendment tradition. Ante

at 907; see also ante at 910. 916 - 917 (professing

fidelity to "our law and our tradition"). Thc Court has it
exactly backwards. It is today's holding that is the radical

departure from what had been settled First Amendment
law. To see why. it is useful to take a long view.

x. PG SU.
l. Original Understandings

The same logic applies to this case with additional force

because it is the identity of corporations. rather than

individuals. that the Legislature has taken into account.
As we have unanimously observed legislatures are entitled

to decide "that the special characteristics of the corporate
structure acquire particularly careful regulation" in an
electoral context..\'Rll( 459 ll s. all "re "10. 103

S.(t. SS". Not only has the distinctive potential of

corporations to corrupt the electoral process long been

recognized. but within the area of campaign finance.
corporate spending is also "furthest from the core of

political expression. since corporations' First Amendment
speech and association interests are derived largely *424
from those of their members and of the public in
receiving information." Rvuunmul 539 US.. at 1(i1. n.

""()U (citation omitted). Campaign finance

distinctions based on corporate identity tend to be less
worrisome. in other words. because the "speakers" are

not natural persons. much less members of our political
community. and the governmental interests are of the
highest order. Furthermore. when corporations as a class.

are distinguished from no corporations. as a class there

Let us start from the beginning. The Court invokes

"ancient First Amendment principles." ante. at 886
(internal quotation marks omitted). and original
understandings. am at 906 - 907 to defend today's

ruling. yet it makes only a perfunctory attempt to ground
its analysis in the principles or *426 understandings of
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emerge until the l800s. See Hansmann & Kraakman Thu

End of  Hinton for Corporaitc Law. 89 (100 l..I  -LW.
440 D001 I (hereinafter Hansmann & Kraakman) ("[A]ll

general business corporation statutes appear to date from
well after l800").

those who drafted and ratified the Amendment. Perhaps

this is because there is not a scintilla of evidence to
support the notion that anyone believed it would preclude

regulatory distinctions based on the corporate form. To

the extent that the Framers' views are discernible and
relevant to the disposition of this case, they would appear

to cut strongly against the majority's position. *428 T he  F rame rs  thus  to o k i t  as  a g ive n that

corporations could becomprehensively **950 regulated

in the service of the public welfare. Unlike our colleagues.
they had little trouble distinguishing corporations from

human beings. and when they constitutionalizcd the
right to f ree speech in the First Amendment. it was

the f ree speech of  individual Americans that they
\ \

\

This  is  no t only bec aus e  the  F ramers  and  the ir
contemporaries conceived of speech more narrowly than

we now think of it. see **949 Bork. Neutral Principles

and Some First Amendment Problems 47 ind. L..l. l. 22
(1971). but also because they held very different views

about the nature of the First Amendment right and the
role of corporations in society. Those few corporations
that existed at the founding were authorized by grant of

a special legislative charter. 41 Corporate sponsors would
petition the legislature. and the legislature. if amenable.

would issue a charter that specif ied the corporation's

Powers and purposes and "authoritatively fixed *427 the
scope and content of corporate organization," including

"the internal structure of  the corporation." J. Hurst
The Legitimacy of  the Business Corporation in the

Law of the United States 1780-1970, pp. 15-16 (1970)
(reprint 2004). Corporations were created. supervised. and

conceptualized as quasi-public entities. "designed to serve
a social function for the state." Handling & Handling. Origin

of the American Business Corporation. 5 .|. Econ. Hist.
I . "" (l945). I t was "assumed that [they] were legally

privileged organizations that had to be closely scrutinized

by the legislature because their purposes had to be made
consistent with public welfare." R. Seavoy. Origins of the

American Business Corporation. 1784-1855. p. 5 (1982).

had in mind. While individuals might join together

to exercise their speech rights. business corporations.
at least. were p lainly not seen as fac ilitating such

associational or expressive ends. Even "the notion that
business corporations could invoke the First Amendment

would  probably have been quite  a nove lty"  g iven

that "at the time. the legitimacy of  every corporate
activity was thought to rest entirely in a concession
of the sovereign." Shelledy. Autonomy. Debate. and
(orporat4: Speech. IN Hastings Const. LQ. 541. 578
(l99I l. cf. TnI.vl<v.v of Durlnmul/1 (n//vw Il¢»¢»¢/wu»¢/.
4 Whcill sis. 636. 4 L.Ed. 679 (18191 (Marshall *429

CJ.) ("A corporation is an artif ic ial being, invis ible

intangible. and existing only in contemplation of law.

Being the mere creature of law, it possesses only those
properties which the charter of its creation confers upon

its); Eule. Promoting Speaker Diversity: Austin and
Metro Broadcasting, 1990 S.ct. Rev. 105, 129 ("Thc

framers of the First Amendment could scarcely have

anticipated its application to the corporation form. That.
of course. ought not to be dispositive. What is compelling.

however. is an understanding of who was supposed
to be the benef ic iary of  the f ree speech guaranty-

the individual"). In light of these background practices

and understandings. it seems to me implausible that the
Framers believed "the freedom of speech" would extend
equally to all corporate speakers. much less that it would
preclude legislatures from taking limited measures to

guard against corporate capture of elections.

The Court observes that the Framers drew on diverse
intellectual sources. communicated through newspapers,

and aimed to provide greater freedom of speech than had
existed in England. Ante. at 906. From these (accurate)

observations. the Court concludes that "[t]he First
Amendment was certainly not understood to condone the

The ind ividualized charter mode o f  incorporation
reflected the "cloud of disfavor under which corporations
labored" in the early years of this Nation. I \\. Fletcher.

(yclopcdia\ of the Lznv of ( orporalions § ". p. x (re\
cd."00b); see also LuM; K. Liuuvl l  (u. r. Lw. 'XR l.S
517. 548 49. 53 S.(`\. 481. 77 L.Ed. 9"9 (19331 (Brandeis.

J.. dissenting) (discussing fears of the "evils" of business

corporations), L. Friedman. A History of  American
Law 194 (ad ed.I985) ("The word 'soulless' constantly

recurs in debates over corporations.... Corporations. it
was feared could concentrate the worst urges of whole

groups of men"). Thomas Jefferson famously fretted

that corporations would subvert the Republic. 54 General
incorporation statutes and widespread acceptance of

business corporations as socially useful actors. did not
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a cautious view of corporate power and a narrow view of
corporate rights (not that they "despised" corporations,

antic at 925). and that they conceptualized speech in

individualistic terms. lino prominent Framer bothered to
articulate that corporate speech would have lesser status

than individual speech. that may well be because the

contrary proposition-if *43l not also the very notion

of " corporate speech"-was inconceivable.

suppression of political speech in society's most salient

media." [bid This conclusion is far from certain. given

that many historians believe the Framers were focused on
prior restraints on publication and did not understand the

First Amendment to "prevent the subsequent punishment

of such [publications] as may be deemed contrary to the
public welfare." **95l A¢ur r Al//1/luwla iv r¢/. ()/Mn.
78; us. 697. 714. 51 S.(t. 6,5 75 L Lil. 135711931 L Yet.

even if the majoritys conclusion were correct. it would

tell us only that the First Amendment was understood
to protect political speech in certain media. It would tell

us little about whether the Amendment was understood

to protect general treasury electioneering expenditures b.i
corporations. and Lu ivhal extent.

Justice SCALIA also emphasizes the unqualified nature of

the First Amendment text. Ante at 925. 928 - 929. Yet he

would seemingly read out the Free Press Clause: How else
could he claim that my purported views on newspapers

must track my views on corporations generally? Ante. at

927. 57 Like virtually all modern lawyers. Justice **952

SCALIA presumably believes that the First Amendment

restricts the Executive. even though its language refers to
Congress alone. In any event. the text only leads us back to

the questions who or what is guaranteed "the freedom of
speech." and. just as critically. what that freedom consists

of and under what circumstances it may be limited. Justice

SCALlA appears to believe that because corporations arc
createdand utilized by individuals. it follows (as night the

day) that their electioneering must be equally protected by
the First Amendment *432 and equally immunized from

expenditure limits. See ume at 928 - 929. That conclusion
certainly does not follow as a logical matter, and Justice

SCALIA fails to explain why the original public meaning

leads it to follow as a matter of interpretation.

*430 As a matter of original expectations. then. it seems

absurd to think that the First Amendment prohibits

legis latures f rom taking into account the corporate

identity of a sponsor of electoral advocacy. As a matter
of original meaning it likewise seems baseless-unless

one evaluates the First Amendment's "principles"ante al
886. 912. or its "purpose." ante. al 919 -920 (opinion of

ROBERTS. C.J.). at such a high level of generality that
the historical understandings of the Amendment cease

to be a meaningful constraint on the judicial task. This

case sheds a revelatory light on the assumption of some
that an impartial judge's application of  an originalist

methodology is likely to yield more determinate answers.
or to play a more decisive role in the decisional process.

than his or her views about sound policy.

9 N

The truth is we cannot be certain how a law such as
BCRA §203 mesheswith the original meaning of the First

Amendment. l have given several reasons why l believe
the Constitution would have been understood then,

and ought to be understood now to permit reasonable

restrictions on corporate electioneering. and l will give
many more reasons in the pages to come. The Court enlists
the Framers in itsdefense without seriously grappling with
their understandings of corporations or the free speech

right. or with the republican principles that underlay those

understandings.

In fairness. our campaign finance jurisprudence has never
attended very closely to the views of the Framers. see

Run lul l  i  Surry//. 548 l S 734). *sir l"(s S.(t. 747*).
165 L.Ed."d 48" POOR) (STEVENS. J., dissenting) whose

political universediffered profoundly from that of today.
We have long since held that corporations are covered by

Jus tice  S(AL lA c rit ic izes  the foregoing discussion

for failing to adduce statements f rom the founding
era showing that corporations were understood to

be excluded from the First Amendment's free speech
guarantee. Ame at 9°5 .- 9"6. 9"9. Of course. Justice

SCALIA adduces no statements to suggest the contrary
proposition. or even to  suggest that the contrary

proposition better ref lects the kind of  right that the
dralters and ratiliers of the Free Speech Clause thought
they were enshrining. Although Justice SCALIA makes

a perfectly sensible argument that an individual's right to
speak entails a right to speak with others for a common
cause. cf. \l(l"I.. 479 HIS. S. 107 S.(t. 61b.93 L.l£d."d
539. he does not explain why those two rights must
be precisely identical, or why that principle applies to

electioneering by corporations that serve no "common
cause." Ame at 928. Nothing in his account dislodges my

basic point that members of the founding generation held
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federal elections. with the accompanying threat of both

actual corruption and a public perception of corruption:

and second, a respect for the interest of shareholders and

members in preventing the use of their money to support
candidates they opposed. Sec ibid.; L uilw/ .SnIp r (IU.

.z8< its l(l6. 118. 68 s Ci. 1349. Q L Lil. IX~1*) (1948),
Winkler. "Other Peoples Money "1 Corporations. Agent

(o\ls . and Campaign lin;mce Law *P Geo. LJ. 871
(Mo-11.

the First Amendment. and many legal scholars have long

since rejected the concession theory of the corporation.
But "historical context is usually relevant." ibid. (internal

quotation marks omitted). and in light of  the Courts

effort to cast itself as guardian of ancient values. it pays
to remember that nothing in our constitutional history

dictates today's outcome. To the contrary. this history
helps illuminate just how extraordinarily dissonant the

decision is.

2. Legislative am/ Judicial Interpretation

IV

h 10)1

A century o f  more recent his tory puts  to  res t any
no t ion that today' s  rul ing  is  f ai thf ul  to  our F irs t

Amendment tradition. *433 At the federal level. the
express distinction between corporate and individual

political spending on elections stretches back to 1907.

when Congress passed the Tillman Act. ch. 420. 34 Stat.
864. banning all corporate contributions to candidates.
The Senate Report on the legislation observed that "[t]he

evils of the use of [corporate] money in connection with
political elections are so generally recognized that the

committee deems it unnecessary to make any **953
argument in favor cf the general purpose of this measure.

It is in the interest of good government and calculated

to promote purity in the selection of public off icials."
S.Rep. No. 3056. 59th Cong.. let Sass.. 2 (1906). President

Roosevelt. in his 1905 annual message to Congress.
declared:

*434 Over the years. the limitations on corporate

political spending have been modif ied in a number

of  ways. as Congress responded to changes in the
American economy and political practices that threatened
to displace the commonweal. Justice Souter recently

traced these developments at length. l l RT L 551 U.S..
.\T 507 519. PP >.Cl. 7651 (dissenting opinion); see
also .ll¢(uum//. 540 U.S.. at l 15 l.x;. l"~l S (.I

.1/1("nIInv/1. 'Sl F.Supp."d. at l88-*U< The Taft-Hartley

Act of 1947 is of special significance for this case. In that

Act passed more than 60 years ago, Congress extended

the prohibition on corporate support of candidates to
cover not only direct contributions. but independent
expenditures as well. Labor Management Relations Act,

1947. § 304. 61 Stat. 159. The bar on contributions "was
being so narrowly construed" that corporations were

easily able to defeat the purposes of the Act by supporting
candidatcsthrough other means. HR7l. 551 US.. at Sl l.
PP s tr MS" (Souter. J.. dissenting) (citing S.Rcp. No.

I 80th Cong., let Scss., 38-39 (l947)).

1

" All contributions by corporations to any political
committee or for any political purpose should be

forbidden by law: directors should not be permitted
to use stockholders money for such purposes: and.

moreover. a prohibition of this kind would be. as far

as it went. an effective method of stopping the evils
aimed at in corrupt practices acts.° `° ('fi ler/ S/tum
Aulunm/vi/4 Hork<r.v 35" U.S. 567. 57*. 77 S(t. 579. I
Ludmi 563 ( l957) (quoting 40 Cong. Rec. 96).

540 L.S.. ill

35" N l

Our colleagues emphasize that in two cases from the
middle of  the 20th century, several Justices wrote

separately to criticize the expenditure restriction as

applied to unions. even though the Court declined to
pass on its constitutionality. Ante. at 900 - 901. Two

features of these cases are of far greater relevance.
First. those Justices were writing separately: which is to
**954 say, their position failed to command a majority.

Prior to today. this was a fact we found s ignif icant

*435 in evaluating precedents. Second. each case in this

line expressed support for the principle that corporate
and union political speech f inanced with PAC funds,

collected voluntarily from the organization's stockholders
or members, receives greater protection than speech

financed with general treasury funds.

The Court has surveyed the history leading up to the
Tillman Act several times, see IIR7L. 551 U.S.. at SOS
510. I"7 S.cl. 765° (Souter J.. dissenting): .\l(.(4mnull.

HIS. I "l S.(t. 619; Aulunm/>i/1 lliI rkww.

at 570 575 '77 S.(t 519. and l will ref rain

from doing so again. I t is enough to say that the Act
was primarily driven by two pressing concerns: f irst.

the enormous power corporations had come to wield in
This principle was carried forward when Congress enacted
comprehensive campaign finance reform in the Federal
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Election Campaign Act of 1971 (FECA). 86 Stat. 3 which
retained the restriction on using general treasury funds for

contributions and expenditures, ` l.S.(. §-l-ll baa l. FECA
*436 codif ied the option for corporations and unions

to create PACs to finance contributions and expenditures

forbidden to the corporation or union itself. § l-l I bl b I.

Ed.'d (159.

ml SX

distinctive type of nonprofit corporation. In M( .I.l. 479

U.S. *38. ltd S.(lt. 616. 03 l..Fil "ti 539 we stated again

"Thai the special characteristics of the corporate structure
require particularly careful regulation, " I(/.. at 15(». 107
S.Lt. f»lf»(quoting FIRM ( 4<v If s .it *ll')-*l0. l4»3 S(1
i 9*1. and again we acknowledged that the Government
has a legitimate interest in "regular[ing] the substantial

aggregations of wealth amassed by the special advantages

which go with the corporate form" 479 U.S.. at "57.
HF S.t1 bin (internal quotation marks omitted). Those

aggregations can distort the "free trade in ideas" crucial
to candidate elections. ibis at the expense of members

or shareholders who may disagree with the object of the
expenditures, id. at "(»u. Lu* S (.t hit»(internal quotation
marks omitted). What the Court held by a 5-to4 vote was

that a limited class of corporations must be allowed to use

their general treasury funds for independent expenditures.

because Congress' interests in protecting shareholders and
restrict[ing] the influence of political war chests funneled

through the corporate form,' " id.. at 157 107 S.(i f»ll»
(quoting FE( \. Nllliumll (.(m.\w.\wri\.¢ I'n/ilifwl /1 rI/uII
(0Inm.. 470 lS. 480. Sol. lt15 SCI. 1459. 84 LF<I'tl 455

(19851 (N(IPAC) ), did not apply to corporations that

were structurally insulated from those concerns. "I

By the time Congress passed FECA in 1971. the bar

on corporate contributions and expenditures had become
such an accepted part of  federal campaign f inance

regulation that when a large number o f  p laintif f s .
including several nonprof it corporations, challenged

virtually every aspect of the Act in Burk/er. 4 ° 4  l .S
1. Vo S (t Ol". 46 I no one even bothered

to argue that the bar as such was unconstitutional.
Burklu.i famously (or infamously) distinguished direct

contributions from independent expenditures, al
59. 96 S.(t. (it". but its silence on corporations only

reinforced the understanding that corporate expenditures

could be treated differently from individual expenditures.
"Since our decision in Buckley. Congress' power to

prohibit corporations and unions from using funds in their
treasuries to finance advertisements expressly advocating

the election or defeat of candidates in federal elections has
been firmly embedded in our law." Mr(.//IIIIrl/ 540 US .

;it tux. l°4 S.ct. (\| \).

Thus, it was unremarkable. in a 1982 case holding
that Congress could bar nonprof it corporations from

soliciting nonmembers for PAC funds. that then-.Iusticc
Rehnquist wrote for a unanimous Court **955 that

Congress' "careful legislative adjustment of the federal
electoral laws. in a cautious advance. step by step. to

account for the particular legal and economic attributes

S.

It is worth remembering for present purposes that the four
M ( F L dissenters. led by (`hiefJustice Rehnquist. thought

the Court was carrying the First Amendment we *438
far. They would have recognized congressional authority

to bar general treasury electioneering expenditures even

by this class of  nonprof its: they acknowledged that
"the threat f rom corporate political activity will vary

depending on the particular characteristics of a given
corporation." but believed these "distinctions among

corporations" were " distinctions in degree." not "in
kind." and thus "more properly drawn by the Legislature
than Lu the .lutliciaiw " 479 l S . all '(\S. 107 S.(l. 616

(opinion of Rehnquist. CJ.) (internal quotation marks
omitted). Not a single Justice suggested that regulation
of corporate **956 political speech could be no more
stringent than of speech by an individual.

of corporations warrants considerable deference." and
"reflects a permissible assessment of the dangers posed
by those entities to the electoral process." .\.RId( I 459
l at *r 1*). Hr S.(t. 55" (internal quotation marks

and citation omitted). "The governmental interest in
preventing both actual corruption and the appearance

of corruption of elected representatives has long been
recognized" the unanimous Court observed. "and there is
no reason why it may not be accomplished by treating
corporations differently from individuals." /1/ al *Lu

*I I. 103 S.(lt. 55".

*437 The corporate/individual distinction was not

questioned by the Court's disposition in 1986, of  a
challenge to the expenditure restriction as applied to a

Four years later. in .muslin 494 us. 65? IH) S.(li 1391.

lax L.Ed."d <»5'. we considered whether corporations
falling outside the MCFL exception could be barred

from using general treasury funds to make independent
expenditures in support of. or in opposition to. candidates.

We held they could be. Once again recognizing the

importance of "the integrity of the marketplace of political
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§those communications use the magic words. ` U.S.(
434(i1(3u.»\1iin11.

111 (58-(\<').

.it

zit (\(\().

ideas" in candidate clccliom. i I ( / 1 i v  l I .S . .  a l l  *S i
107 8.(l1. (1l(1. we noted that corporations have "special

advantages-such as limited liability. perpetual life. and

favorable treatment of the accumulation and distribution
of  assets" 494 l S. l lr l  S  (1 I I I - t h a t

allow them to spend prodigious general treasury sums on

campaign messages that have "little or no correlation"
with the beliefs held by actual persons. id. al 600. 111)

S.(l. 139 I. In light of the corrupting effects such spending

might have on the political process, ibid. we pemiitted
the Stale of Michigan to limit corporate expenditures on

candidate elections Io corporations' PACe. which rely on
voluntary contributions and thus "reflect actual public

support for the political ideas espoused by corporations."

ibid. Notwithstanding our colleagues' insinuations that
Austin deprived the public of general ideas" "facts," and

"knowledge" ante. at 906 - 907. the decision addressed

only candidate-focused expenditures and gave the State no
license to regulate corporate spending on other matters.

*439 In the 20 years since Austin we have reaffirmed

its holding and rationale a number of times. see. erg..
}i'i.(I1/III1iII/ SW  lf .S. at 153 lim. PP Ski. **(ii i. most

i./

When we asked in McConnell "whether a compelling

governmental interest justif ied]" § 203 we found

the question "easily answered": "We have repeatedly
sustained legislation aimed at the corrosive and distorting

ef fects of  immense aggregations of  wealth that are
accumulated with the help of the corporate form and

that have little or no correlation to the public's support
for the corporation's political ideas. " 540 l".S .
'Up  l "4  SU. ( \ l ' )  (quo t ing .~1lnIIII. 491 l' .S..

1111 S.(l. l3*)11 These precedents "represent respect for

the legislative judgment that the special characteristics

of the corporate structure require particularly careful
regulation."  5411 l S . at *ii PP s .(1. (\l*) (internal

quotation marks omitted). "Moreover. recent cases have

recognized that certain restrictions on corporate electoral
involvement permissibly hedge against ' "circumvention

of[valid] contribution limits." " [hid (quoting Bvuumnnl
339 l'.S.. at ITS. PG S.(lt. '2(l11. in turn quoting lE( \ .

( u/0 r111lu Rr/m/>li(.uII l"¢1/urn/ ((IInImIgII (0»1nm.. 533 l1.S.
431 . 456 . : int l  i i  I R . l" l  S ("1  '35  l .  l im I .  Fo l ' t i  l l

P0011 (Cu/orudu I I ) : alteration in original). BCRA. we

found. is faithful to the compelling governmental interests

in " preserving the integrity of the electoral process,
preventing corruption. sustaining the active, alert

responsibility of the individual citizen in a democracy for
the wise conduct of the government. " and maintaining "

'the individual citizen's confidence in government. " 540
U.S.. al "0(>7ll7 ii. 88. l*4 S.(t. my (quoting Bt//nll i . 435
U.S.. at 788-789. 98 S(t. l407; some internal quotation

marks and brackets omitted). What made the answer even
easier than it might have been otherwise was the option to

Tomi PACs. which give corporations. at the least. *44l

"a constitutionally suff icient opportunity to engage in"
independent expenditures. 540 l.S.. at "03. l"4 S.(I. 619.

3. Buckley and Be/Iolti

l l  S . .  r t  lm  L u s o .  ( i  1 9 . Against this extensive background of congressional
regulation of corporate campaign spending. and our

repeated affirmation of this regulation as constitutionally
sound. the majority dismisses Austin as "a signif icant

departure from ancient First Amendment principles,"
mile at 886 (internal quotation marks omitted). How
docs the majority attempt to justify this claim? Selected

importantly in \l¢.(0nml/. 540 l..S. 9.2. I"4 S.(t (»la. 157
L.Ed.'d 491. where we upheld the provision challenged

here § *03 of  B(IRA. f t* Congress craf ted § 203 in
response to a problem created by Buckley. The Buckley
Court had construed FECA's def inition of prohibited

"expenditures" narrowly to  avoid any problems of
constitutional vagueness holding it applicable only to

"communications that expressly advocate the election or

defeat of a clearly identified candidate." 4"l L.S.. at so
Wt S.(l1. 61 '.i.¢'. statements containing so~called "magic
words" like " 'vote for elect. 'support. cast your ballot
for." Smith for Congress.' 'vote against. defeat. [or]
reject. " at 43 44. and ii 5". 'Ng S.(t. (\| . Af ter

Bu¢kl¢'.v. corporations and unions f igured out how to
circumvent the limits on express advocacy by using sham

"issue ads" that "eschewed the use of magic words" but
nonetheless "advocate[d] the election or defeat of clearly

**957 identif ied federal candidates." .\11 (mm//. 540

"Corporations and unions
spent hundreds *440 of  millions of  dollars of  their
general funds to pay for these ads." Id. at P7. l"4 S.Ct
6 l 9. Congress passed §203 to address this circumvention.
prohibiting corporations and unions from using general

treasury funds for electioneering communications that
"refer] to a clearly identified candidate." whether or not

passages from two cases. 81/rA/<i. 4°4 US I . 96 S.ci al 1.
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he

. s t

oh l.lli.1."d (\') and He//vlli. 43< l *M S.(t. 1407
55 L.Fd.'d 707. do all of the work. In the Courts view.

Buckley and Bc//olti decisively rejected the possibility of

distinguishing corporations from natural persons in the
l 970's. it just so happens that in every single case in which

the Court has reviewed campaign finance legislation in the
decades since the majority failed to grasp this truth. The

Federal Congress and dozens of state legislatures. we now
know. have been similarly deluded.

"foreign to the First Amendment" l " l /(. at 904 (quoting
RUAAI4l 4*4 US . ill 49. vo S (i hl' l. or for any other

reason. 8urklc.v 's independent expenditure analysis was

focused on a very different statutory provision l s L' S ( I
5 (\t».\lc)l I l (1970 Cd., SUPP v). It is implausible to think,

as the majority suggests ¢llllr. al 901 90* that Buck/c.\

covertly invalidated FECA's separate corporate and union
campaign expenditure restriction. § (1 I U (now codified at "
i i 8 4~llh), even though that restriction had been on

the books for decades before 8u<kl¢'.\* and would remain
on the books. undisturbed. for decades after.

The case on which the majority places even greater weight
than Buckley however, is Bl//uI// HF  l  S 765. 98

S(I  INI7. 55 L.li1."d 70? claiming it "could not have

been clearer" that Ba/lorlfs holding forbade distinctions

between corporate and individual expenditures like the
one at issue here. <Illl¢. ii WP. The Court's reliance is

odd. The only thing about Bellolti that could not be

clearer is that it declined to adopt the majority's position.
Bellolti ruled. in an explicit limitation on the scope of

its holding. that "our consideration of a corporation's
right to *443 speak on issues of general public interest

implies no comparable right in the quite different context
of participation in a political campaign for election to
public office." 435 ii 788. ii. °(». 08 S(l. 1407; see
also id.. at 787-788. 98 S.ci 1407 (acknowledging that the

interests in preserving public confidence in Government

and protecting dissenting shareholders may be "weighty
in the context of partisan candidate elections"). Bel/orti.
in other words. did not touch the question presented

in Austin and McConnell and the opinion squarely
disavowed the proposition for which the majority cites it.

The majority emphasizes Buckley 's  statement that "
[t]hc concept that government may restrict the speech

of some elements of our society in order to enhance the
relative voice of  others is wholly foreign to the First
Amcndment.` " Ame. at 904 (quoting 411 l at ex 44.
Wt S(t. (\| "). anlv. at 921 (opinion of ROBERTS. **958

(..J.). But this elegant phrase cannot bear the weight
that our colleagues have placed on it. For one thing the

Constitution does, in fact. permit numerous "restrictions

on the speech of some in order to prevent a few from
drowning out the many": for example. restrictions on
ballot access and on legislators' floor time. AJum t. S/n.Ink
.\II.»wu/I (UIWNI/IIUIII l ' . l ( .  9 8 l S W". 4(P. l" ll S.(I
xv/ 145 l..Ed.1d 8th pow) (BREYER. J.. concurring).

For another the Bu<klc.v Court used this line inevaluating

"the ancillary governmental interest in equalizing the
relative ability of individuals and groups to influence the
outcome of elections." I '-1 US.. all 48. 96 S.(t al " It is

not apparent why this is relevant to the case *442 before

us. The majority suggests that Austin rests on the foreign
concept of speech equalization. ume. at 904 905. urrlrz
at *Pl L)71 (opinion of ROBERTS. (.J.). but we made

it clear in Austin (as in several cases before and since)

that a restriction on the way corporations spend their
money is no mere exercise in disfavoring the voice of some

elements of our society in preference to others. Indeed.
we ¢'.vpres.slv ruled that the compelling interest supporting
Michigan's statute was not one of " 'equalize [in] the
relative influence of speakers on elections,' " .4 u.\/in 494
L.s...ti (i(i(l. ll() S.(.l 1391 (quoting III. ill 7n<. ll() s C t

l30)1 (KENNEDY. J.. dissenting)) but rather the need to

confront the distinctive corrupting potential of corporate
electoral advocacy financed by general treasury dollars.
id.. at 659-660. I I() S.(1. 1391.

.4 u.vlIII.

The majority attempts to explain away the distinction
Bcllulli drew-betwecn general corporate speech and

campaign speech intended to promote or prevent the
election of  specif ic candidates for of f ice- **959 as
inconsistent with the rest of the opinion and with Buckley.

Ante. at 903. 909 - 910. Yet the basis for this distinction

is perfectly coherent: The anticorruption interests
that animate regulations of corporate participation in
candidate elections. the "importance" of which "has never
been doubted." 435 US . at `88. n "t 98 S.(L l~l()7 do

not apply equally to regulations ofcorporate participation
in referenda. A referendum cannot owe a political debt

to a corporation. seek to curry favor with a corporation,
or fear the corporation's retaliation. Cf . 494

U.S.. at 6`S. 110 S.Ct. 1391 (STEVENS J., concurring):

For that matter. it should go without saying that when we

made this statement in Buc.kle.\ we could not have been

casting doubt on the restriction on corporate expenditures
in candidate elections. which had not been challenged as
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at 768.

(iIi;iIm ..li/IIul Run/ ( .1uIIIw//( in//ilionlur filer Hum/A/ z

8Llk¢/Ul 44 U s wit. 'L)\) ln"S.(lr.434.7oL.Ed.°d4~»*
1 198 l ). The majority likewise overlooks the fact that, over

the past 30 years. our cases have repeatedly recognized the

candidate/issue distinction. See, Ag. .luxII.II.491 L at

659 l Ill S (t. 18011. \(}'.-l(. 470 Lys . al 404. 400. 105

8.0 l_;<<l. I.(( i l.c(Ig1a. 0/ IV"Im/I lnl¢r.v of (ul.. 468

364. 3'/I. n. 9. 104 S.(lt. 3IU6. 87 L.Ed.°d "s l l 1)8-ll.
IvRII<. 459 l'.S.. all 'HL n. 7. 103 s.ci. 55" The Court's

critique of Bellotlfs footnote "6 puts it in the strange

position of trying to elevate Bellolli to canonical status.

while simultaneously disparaging a critical piece of its

analysis as unsupported and irreconcilable with Buckley.

Bc'//olti. apparently. is both the font of all wisdom and

internally incoherent.

[Massachusetts Lcgislaturc]. desiring to impose a personal

income tax but more than once defeated in that desire

by the combination of the Commonwealth's referendum

provision and corporate expenditures in opposition to

such a tax, simply decided to muzzle corporations on

this sort of issue so that it could succeed in its desire."

Ill. al 8"7. n. 6. 98 SCI 1407 To make matters *445

worse. the law at issue did not make any allowance for

corporations to spend money through PACs. IJ

n. 7. vs S bi IMF (opinion of the Court). This really

was a **960 complete ban on a specific preidcntificd

subject. Sec \I(Fl.. 479 ids.. ml 159. ll 11. Lu? S(.i. hub

(stating that ' t S.(. 5441 h's expenditure restriction "is

of course dixlinguishahlz' from the complete foreclosure of

any opportunity for political speech that we invalidated

in the state referendum context in Bvlloni" (emphasis

added)).

QB S(1.

The majority grasps a rotational straw from Belloui

that speech does not fall entirely outside the protection

of the First Amendment merely because it comes from

a corporation. Ame at 902 - 903. OI course not. but

no one suggests the contrary and neither Austin nor

M¢Conm'l/ held otherwise. They held that even though

the expenditures at issue were subject to First Amendment

scrutiny. the restrictions on those expenditures were

justified by a compelling state interest. Scc Ill<.Conu(//.

540 L:.S.. at 'Of I*-1 S (.1. b1*); ..lIuIIn. 494 U S.. at 658.

(iN 110 S.(t 130)1 We acknowledged in Belloui that

numerous "interests of the highest importance" can justify

campaign finance regulation. 485 l'S.. at 788789. 98

S.(t. 1407. But we found no evidence that these interests

were served by the Massachusetts law. ld. at 789. 98 S.(1.

l40' We left open the possibility that our decision might

have been different if there had been "record or legislative

Endings that corporate advocacy threatened imminently

to undermine democratic processes, thereby denigrating

rather than serving First Amendment interests." Ibid.

*444 The Bellotli Court confronted a dramatically

different factual situation from the one that confronts

us in this case: a state statute that barred business

corporations' expenditures on some referenda but not

others. Specifically. the statute barred a business

corporation "from making contributions or expenditures

for the purpose of influencing or affecting the vote

on any question submitted to the voters. other than

one materially affecting any of the propcny. business or

assets of the corporation " UP U.S.. at 768. 98 S(t

l4()7 (quoting Mass. (Len Laue Ann. ch. 55. § S (West

Supp.l977). alteration in original), and it went so far

as to provide that referenda related to income taxation

would not " be deemed materially to affect the property.

business or assets of the corporation. " 435 U.S.. it 768.

1407 As might be guessed. the legislature had

enacted this statute in order to limit corporate speech on

a proposed state constitutional amendment to authorize

a graduated income tax. The statute was a transparent

attempt to prevent corporations from spending money to

defeat this amendment. which was favored by a majority

of legislators but had been repeatedly rejected by the

voters. See id at 769-770. and n. 3. 98 S.(.I. 1107 We

said that "where. as here. the legislature's suppression of

speech suggests an attempt to give one side of a debatable

public question an advantage in expressing its views to the

people the First Amendment is plainly offended." Lil at

785-78(» ex s U. 1407 (footnote omitted).

Be/lolli thus involved a vienywin1-di.v¢riniinator.v statute.

created to effect a particular policy outcome. Even

Justice Rehnquist, in dissent. had to acknowledge that

"a very persuasive argument could be made that the

Arulin and Me(onIze// then. sit perfectly well withBellofli.

Indeed. all six Members of the Austin majority had been

on the Court at the time of Belloui. and none so much

as hinted in Austin that they saw any tension between

the decisions. The difference between the cases is not

that Austin and McConnell rejected First Amendment

protection for corporations whereas Bellulli accepted ii.

The difference is Thai the statute at issue in Bellufli

smacked of viewpoint *446 discrimination. targeted one

class of corporations. and provided no PAC option; and
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and McConnell may be defended on anticorruption

antidistortion. and shareholder protection rationales.
Ame at 903 - 91 l. It badly errs both in explaining the

nature of these rationales. which overlap and complement

each other and in applying them to the case at hand.

the State has a greater interest in regulating independent

corporate expenditures on candidate elections than on
referenda, because in a functioning democracy the public

must have faith that its representatives owe their positions

to the people not to the corporations with the deepest
pockets.

The Anticorruption Interest

4 * * Undergirding the majority's approach to the merits is the

claim that the only "sufficiently important governmental

interest in preventing corruption or the appearance of
corruption" is one that is "limited to quid pro quo

corruption." Ame. at 909 - 910. This is the same
"crabbed view of corruption" that was espoused by Justice

KENNEDY in MrConm'l/ and squarely rejected by the
Court in that case. S40 L S.. al l5°'. I*4 S.(t 619. While
it is true that we have not always spoken about corruption

in a clear or consistent voice. the approach taken by the
majority cannot be right. in my judgment. It disregards

our constitutional history and the fundamental demands

of a democratic society.

in sum. over the course of the past century Congress

has demonstrated a recurrent need to regulate corporate

participation in candidate elections to " `[p]rescrv[c] the
integrity of the electoral process. prevent] corruption

sustain] the active. alert responsibility of the individual
citizen, " protect the expressive interests of shareholders,

and " [p]reserv [e] the individual citizen's confidence
in government. " .1/<(.rIII/It// 540 US.. al *u<>Ju/. ii.

88. I*4 S.(l. 6 l') (quoting Bc//nlli. 435 l'.S.. at 788
789. vs S.(t. 1407. first alteration in original). These

understandings provided the combined impetus behind
the Tillman Act in 1907. sec .lulum0/>I/( llurk¢r.r. 35"
l S.. it S70 575. 77 S.(.t 5**). the Taft-Hartley Act

in 1947, sec llRl.l <51 tis. :it 411. I*7 S.(1. "(15"
(Soutcr J.. dissenting) FECA in 1971. sec .\RIl(.
459 us.. tit "(l()"Il l. in SCI. SS". and BCRA in

"00°. see .l4¢(unu4.ll. 540 U.S.. al l"(»~l3". I'l S(t.
619. Continuously for over 100 years. this line of

"[c]ampaign finance reform has been a series of reactions
lo documented threats to electoral integrity obvious to

any voter. posed by large sums of money from corporate
or union treasuries." IVRTL. 551 l'.S.. al i". l"7 S.(lt.
*hi* (Souter. J.. dissenting). Time and again. we have

recognized these realities in approving **96I measures

that Congress and the States have taken. None of the
cases the majority cites is to the contrary. The only thing
new about Austinwas the dissent. with its stunning failure

to appreciate the legitimacy of interests recognized in

the name of democratic integrity since the days of the
Progressives.

*447 IV

On numerous occasions we have recognized Congress'
legitimate interest in preventing the money that is spent

on elections from exerting an undue influence on

an officeholder's judgment " and from creating " 'the
appearance of such influence. " beyond the sphere of
quid pro quo relationships. ld. al 150. l"4 S.(t. (\1*l1

see also. e.g. id.. al 143-144. l 5"-l54. P4 S.(lt. 619;
(n/uru(/n II 533 lI.S.. al 441. 171 S.(l. 7351; S//rink

.\Iir.wmrl. WB US.. at ask. I'(l S.(t. sum. Corruption

can take many forms. Bribery may be the paradigm
case. But the difference between selling a vote and selling

access is a matter of degree. not kind. And selling
*448 access is not qualitatively different from giving

special preference to those who spent money on one's
behalf. Corruption operates along a spectrum. and the

majority's apparent belief that quid pro quoarrangements
can be neatly demarcated from other improper influences

does not accord with the theory or reality of politics.
It certainly does not accord with the record Congress

developed in passing BCRA. a record that stands as a
remarkable testament to the energy and ingenuity with
which corporations. unions. lobbyists. and politicians may

go about scratching each other's backs-and which amply

supported Congress' determination to target a limited set
of especially destructive practices.

Having explained why this is not an appropriate case

in which to revisit Austin and McConnell and why
these decisions sit perfectly well with "First Amendment

principles,"ante at 886. 912. I come at last to the interests

that are at stake. The majority recognizes that Austin
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are threats of corruption that are far more destructive to a

democratic society than the odd bribe. Yet the majority's

understanding of  corruption would leave lawmakers
impotent to address all but the most discrete abuses.

The District Court that adjudicated the initial challenge
to BCRA pored over this record. In a careful analysis.

Judge Kollar-Kotelly made numerous f indings about
the corrupting consequences of corporate and union

independent expenditures in the years preceding BCRAs
passage. See .ll( Gums/l. 'Sl F Supp.°tL al i<<S(»0. 6"
105 see also id at 804-805 813. n. 143 (Leon. J.)

(indicating agreement). As summarized in her own words:

A/¢(.uIIII(/1. 540 l l at ISM.

"The factual f ind ings of  the Court il lus trate that
corporations and labor unions routine ly notif y

Members of Congress as soon as they air electioneering
communications relevant to the Members' elections.

Thc record also indicates **962 that Membcrs express

appreciation to organizations for the airing of these
election-rclatcd advertisements. Indeed. Members of

Congress are particularly grateful when negative issue
advertisements are run by these organizations. leaving

the candidates free to run positive advertisements

and be seen as above the fray. Political consultants
testify that campaigns are quite aware of  who is

running advertisements on the candidate's behalf. when
they are being run. and where they are being run.

Likewise. a prominent lobbyist *449 testif ies that

these organizations use issue advocacy as a means to

influence various Members of Congress. Our "undue influence" cases have allowed the American
people to cast a wider net through legislative experiments

designed to ensure. to some minimal extent. " that
officeholders will decide issues on the  merits  o r
the desires of their constituencies." and not "according

to the wishes of  those who have made large
f inancial contributions"-or expenditures-"valued by

the officeholdcr." *450

PP SCI  610.0 when private interests are seen TO

EXERT OUTSIZED CONTROL OVER off iceholders

solely on account of the money spent on (or withheld
from) their campaigns. the result can depart so thoroughly

" f ro m  what  i s  p ure  o r  c o r re c t "  i n  the  c o nd uc t
of  Government. Webster's Third New International

Dictionary 512 (I966) (def ining "corruption"). that it

amounts to a "subversion of  the electoral **963
process," .4ulvm¢»l»il( Wurkw..v BS* U.S.. at 575. 77 SCI

SW Al stake in the legislative efforts to address this

threat is therefore not only the legitimacy and quality
of Government but also the public's faith therein. not

only "the capacity of this democracy to represent its
constituents [but also] the confidence of its citizens in
their capacity to govern themselves." HRTl .. SSI lJ.S.. it

SUT 1*7 S.(t *(»5" (Soutcr. J.. dissenting). "Take away
Congress' authority to regulate the appearance of undue

influence and the cynical assumption that large donors
call the tune could jeopardize the willingness of voters to
take pan in democratic governance. " Mr(¢nnI</l 540

U.S.. at 1-14. 114 Sct. 619 (quoting Shrink Mi.v.wmri. 5"S

u.s.. art 390. l*0 S.(\. so (»4

"The Findings also demonstrate that Members of

Congress seek to have corporations and unions run
these advertisements on their behalf. The Findings

show that Members suggest that corporations or
individuals make donations to interest groups with

the understanding that the money contributed to
these groups will assist the Mcmber in a campaign.

After the election. these organizations often seek

credit for their support.... Finally. a large majority of
Americans (80%) are of the view that corporations

and other organizations that engage in electioneering

communications. which benefit specific elected officials.
receive special consideration from those officials when

matters arise that af fect these corporations and
organizations." l</ al (93 6"1 (citations and footnote
omitted).

(

*45l The cluster of interrelated interests threatened by

such undue influence and its appearance has been well
captured under the rubric of " democratic integrity."
1 lR7 l. 551 t is . at 5>1  l"7  S.(I  7657  (Soute r. J ..

dissenting). This value has underlined a century of stale
and federal efforts to regulate the role of corporations in

the electoral process.

Unlike the majority's myopic focus on quid pro quo

scenarios and the f ree-f loating "Firs t Amendment
principles" on which it rests so much weight. ante. at

886. 912. this broader understanding of corruption has

Many of the relationships of dependency found by Judge
Kollar-Kotelly seemed to have a quid pro quo basis.
but other arrangements were more subtle. Her analysis

shows the great difficulty in delimiting the precise scope
of the quid pro quo category. as well as the adverse

consequences that all such arrangements may have. There
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to confer a legislative benefit in direct response to. or
anticipation of. some outlay of money the parties have

made or will make on behalf of the officeholder. Sec
.lI((.ulu1(./l. 940 L al 143. l"~l S(1t. (611) ("We have

S.. all

not limited [the anticorruption] interest to the elimination

of cash-for-votes exchanges. In Buckley. we expressly
rejected the argument that antibribery laws provided a

less restrictive alternative to FECAs contribution limits

noting that such laws deal[t] with only the most blatant
and specific attempts *453 of those with money to
influence governmental action' " (quoting JN 1.

°x. 96 S(t. hi .̀ alteration in original)). It has likewise

never been doubted that "[o]t̀  almost equal concern as
the danger of actual quid pm quo arrangements is the
impact of the appearance of corruption." l./ all "7. 06

S.(t. 61 * Congress may "legitimately conclude that the

avoidance of the appearance of improper influence is also
critical if confidence in the system of representative

Govemmenl is not to beeroded to a disastrous extent."
/bid (internal quotation marks omitted; alteration in

original). A democracy cannot function effectively when

its constituent members believe laws are being bought and
sold.

In theory. our colleagues accept this much. As

applied to BCRA § 203. however they conclude "[t]he
anticorruption interest is not sufficient to displace the

speech here in question." Ante at 908.

deep roots in the Nation's history. "During debates on

the earliest [campaign finance] reform acts. the terms
corruption and undue influence were used nearly

interchangeably." Pasquale. Reclaiming hgalitarianisni
iii the Political lhcon of (ampaign Finance Reform.
7008 Ll Ill. L.Re\ 599. 601 Long before Buckley. we

appreciated that "[t]osay that Congress is without power
to pass appropriate legislation to safeguard an election

from the improper use of money to influence the result

is to deny to the nation in a vital particular the power
of self protection." 8ur141u.u//\ \ lu//rd .Sm/¢w *wt l..S
534. 545. SO S.(.I. 'SW Rx L.F¢I 4x4 t 19341. And whereas
we have no evidence to support the notion that the

Framers would have wanted corporations to have the
same rights as natural persons in the electoral context.

we have ample evidence to suggest that they would *452

have been appalled by the evidence of corruption that
Congress unearthed in developing BCRA and that the

Court today discounts to irrelevance. It is fair to say that

"[t]he Framers were obsessed with corruption." **964
Teachout 348. which they understood to encompass the

dependency of public ofTiccholdcrs on private interests.
see /¢/ art 373 *74; sec also R1 u1i/u// <48 us...ml "80.
I"h S.(l. *479 (STEVENS. J. dissenting). Thcy discussed

corruption "more often in the Constitutional Convention

than factions, violence. or instability." Teachout 352.

When they brought our constitutional order into being,
the Framers had their minds trained on a threat to

republican self-government that this Court has lost sight

of.

Quid Pro Quo Corruption

.ill (k)mu./I

There is no need to take my side in the debate over
the scope of the anticorruption interest to sec that the

Court's merits holding is wrong. Even under the majoritys
"crabbed view of corruption." 540 LES.. at

the Government should not lose thisIS". 1*4 SU. 619.
case.

ll 16. 98 S.(t

Although the Court suggests that Buckley compels its

conclusion. ante. at 908 - 910. Bu¢kl¢'.\' cannot sustain
this reading. It is true that. in evaluating FECA's ceiling

on independent expenditures by all persons. the Buckley
Court found the governmental interest in preventing
corruption "inadequate." 4*-1 l..S...it 45. oh S.(t hl"

But Buckley did not evaluate corporate expenditures

specifically nor did it rule out the possibility that a future

Court might find otherwise. The opinion reasoned that
an expenditure limitation covering only express advocacy
(i.e.. magic words) would likely be inelTectual. ibid a

problem that Congress tackled in BCRA. and it concluded
that "the independent advocacy restricted by [FECA :
6081eN I) ] does not presenllv appear to pose dangers of

real or apparent corruption comparable to those identified
with large campaign contributions." al al 46. 96 S.(l.

Of" (emphasis added). Buck/e.i expressly contemplated
that an anticorruption **965 rationale might justify

restrictions on independent expenditures at a later date,
"because it may be that. in some circumstances 'large

"The importance of the governmental interest in

preventing [corruption through the creation of political
debts] has never been doubted."84//n//I.435 l..S.. Ni TSS.

I 4( IT Even in the cases that have construed
the anticorruption interest most narrowly, we have never

suggested that such quid pro quo debts must take the
form of outright vote buying or bribes. whichhave long

been distinct crimes. Rather. they encompass the myriad
ways in which outside parties may induce an officeholder
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i i ii. *Jh St I

direct contributions in their capacity to generate quid

pro quo arrangements. In an age in which money and
television ads are the coin of the campaign realm, it is

hardly surprising that corporations deployed these ads

to curry favor with. and to gain influence over. public
officials.

independent expenditures pose the same dangers of actual

or apparent quid pro quo *454 arrangements as do large
contributions " I1.R7.I.. 551 U.S.. at 47s. 1"7 S.L\.

"Ni" (opinion of ROBERTS. CJ.) (quoting Rink/4.1. PP
l  s . (»1`l Certainly 8u¢klv.\ did not

foreclose this possibility with respect to electioneering

communications made with corporate general treasury
funds. an issue the Court had no occasion to consider. The majority appears to think it decisive that the BCRA

record does not contain "direct examples of votes being

exchanged for expenditures." Ante at 910 (internal
quotation marks omitted). It would have been quite

remarkable if Congress had created a record detailing
such behavior by its own Members. Proving that a

specific vote was exchanged for a specific expenditure

has always been next to impossible: Elected officials have
diverse motivations and no one will acknowledge that

he sold a vote. Yet. even if "[i]ngratiation and access

are not corruption" themselves. ibid they are necessary
prerequisites to it they can create both the opportunity

for and the appearance of, quid pro quo arrangements.
The influx of unlimited corporate money into the electoral

**966 realm also creates new opportunities for the
mirror image of quid pm quo deals: threats. both explicit

and implicit. Starting today. corporations with large war

chests to deploy on electioneering may find democratically

elected bodies becoming much more attuned to their
interests. The majority both misreads the facts and draws

the wrong conclusions when it suggests that the BCRA
record provides "only scant evidence that independent

expenditures ingratiate." and that. "in any event," none
of it matters. /hid

The Austin Court did not rest its holding on quid
pro quo corruption. as it found the broader corruption

implicated by the antidistortion and shareholder
protection rationales a sufficient basis for Michigan's
restriction on corporate electioneering. 494 ii S . ml 658-
(i(\11. I 10 S.C\ 1391 Concurring in that opinion. l took

the position that "the danger of either the fact. or the

appearance of quid pro quo relationships [also] provides

an adequate justification for state regulation" of these
independent expenditures. Id. at 07/. 110 S.(t. 1391. l

did not see this position as inconsistent with 8uekle.v 's
analysis of individual expenditures. Corporations. as a

class. tend to be more attuned to the complexities of the
legislative process and more directly affected by tax and

appropriations measures that receive little public scrutiny.
they also have vastly more money with which to try

to buy access and votes. See Supp. Brief for Appcllee

17 (stating that the Fortune 100 companies earned
revenues of Sl3.l trillion during the last election cycle).

Business corporations must engage the political process
in instrumental terms if they are to maximize shareholder

value. The unparalleled resources. professional lobbyists.
and single-minded focus they bring to this effort. I

believed. makequidpro quocorruption and its appearance
inherently more likely when they (or their conduits or

trade groups) spend unrestricted sums on elections.

at

at al

It is with regret rather than satisfaction that I can now

say that time has borne out my concerns. The legislative
and judicial proceedings relating to BCRA generated
a substantial body of evidence suggesting that. as
corporations grew more and more adept at crafting "issue

ads" to help *455 or harm a particular candidate. these
nominally independent expenditures began to corrupt the
political process in a very direct sense. The sponsors

of these ads were routinely granted special access after
the campaign was over: "candidates and officials knew
who their friends were." ll<(buII<./1 S40 L S . 1'9.

I*-1 S.(t. (>l*) Many corporate independent expenditures.
it seemed. had become essentially interchangeable with

*456 in her analysis of the record. Judge Kollar-

Kotelly documented the pervasiveness ofthis ingratiation
and explained its significance under the majority's own

touchstone for defining the scope of the anticorruption
rationale.Bu¢klcv. See All (uIIm./I."Sl F.Supp.*d. art 555-

560. 6" N* Witnesses explained how political parties
and candidates used corporate independent expenditures
to circumvent FECA's "hard-money" limitations. See
e.g.. If/. 1-\ 41*I. One former Senator candidly

admitted to the District Court that " [c]andidates
whose campaigns benefit from [phony "issue ads"]

greatly appreciate the help of these groups. In fact.
Members will also be favorably disposed to those
who finance these groups when they later seek access

to discuss pending legislation. " I/I.. 556 (quoting

declaration of Sen. Dale Bumpers). One prominent
lobbyist went so far as to state. in uncontroverted
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really serious about the interest in preventingquidpro quo
corruption. they would remand to the District Court with

06instructions to commence evidentiary proceedings.

testimony. that ° unregulated expenditures-whether soft
money donations to the parties or issue ad campaigns
-can sometimes generate far Marc influence than direct

campaign contributions. " /b id (quoting declaration of
Wright Andrews, emphasis added). In sum. Judge Kollar-

Kotelly found. °'[t]he record powerfully demonstrates that
electioneering communications paid for with the general
treasury funds of labor unions and corporations endears
those entities to elected oflicials in a way that could be
perceived bathe public as corrupting." /fl all 6" 6"8. She

concluded that the Governmcnt's interest in preventing

the appearance of corruption. as that concept was defined

in Burk/ey. was itself sufficient to uphold BCRA § °03.
*SI F.Supp."tl al f»"*-(P5. Judge Leon agreed. See id,

at 804-805 (dissenting only with respect to the Wellstone

Amendment's coverage of MCFL corporations).

When the McConnell Court affirmed the judgment of the

District Court regarding §203. we did not rest our holding
on a narrow notion of quid pro quo corruption. Instead

we relied on the governmental interest in combating the
unique forms of corruption threatened by corporations.

as recognized *457 in .t inzi/ is  .ui l id is lo rl lon Ami
slizlrclioltler protection rationales. 540 ll.S.. at '05. I*I

S.(lt. (all) (citing lu»IiI1. 494 US.. all 660. l I() S.(lt. 13*)1 l.

as well as the interest in preventing circumvention of
contribution limits. 540 U.S.. it ps-l°9. 105. "06. n
xx. PP SU. 619 Had we felt constrained by the view

of today's Court that quid pro quo corruption and its

appearance are the only interests that count in this field.
ume at 903 - 91 l. we of course would have looked closely

at that issue. And as the analysis by Judge Kollar-Kotelly

reflects. it is a very real possibility that we would have
found one or both of those interests satisfied and § 203
appropriately tailored to them.

*458 The insight that even technically independent
expenditures can be corrupting in much the same way as
direct contributions is bolstered by our decision last year
in (.up¢rlim \. A T..\I{I.\u..1. ("nu/ Cm <56 l S. 868. l"*)

S.(lt. 1557. 173 l..ld."d P08 (°u09). In that case Don
Blankenship the chief executive officer of a corporation
with a lawsuit pending before the West Virginia high

court. spent large sums on behalfofa particular candidate.

Brent Benjamin. running for a seat on that court. "In
addition to contributing the Sl000 statutory maximum

lo Benjamin's campaign committee. Blankenship donated
almost $2.5 million to And For The Sake Of The Kids.`

"  a Q S" corporation that ran ads targeting Benjamin's
opponent. ld  at -. l"9 S.(lt.. at 2*57. "This  was not

all. Blankenship spent. in addition. just over $500000
on independent expenditures ' "to support Brent

Benjamin." "  I d .  at . 129 S.Ct.. at 2"57 (second

alteration in original). Applying its common sense this
Court accepted petitioners' argument that Blankenship's
"pivotal role in getting Justice Benjamin elected created

a constitutionally intolerable probability al' actual bias"
when Benjamin later declined to recuse himself from

the appeal by Blankenship's corporation. ld. at .

129 S.Ct.. at 2262. "Though n[o] bribe or criminal
inf luence" was involved. we recognized that "Justice

Benjamin would nevertheless feel a debt of gratitude

to Blankenship for his extraordinary efforts to get him
elected." [hid "The dif f iculties of inquiring into actual

bias," we further noted. "simply underscore the need for
objective rules." id.. at . 129 S.Ct.. at 2263-rules

which will perforce turn on the appearance of bias rather
than its actual existence.

The majority's rejection of the Buckley anticorruption

rationale on the ground that independent corporate
expenditures "do not give rise to [quidpro quo] corruption
or the appearance of corruption" univ at 909. is thus
unfair as well as unreasonable. Congress and outside

experts have generated significant evidence corroborating
this rationale and the only reason we do not have any of

the relevant materials before us is that the Government
had no reason **967 to develop a record at trial for a

facial challenge the plaintiff had abandoned. The Court
cannot both .vii .vpunle choose to rclitigate McConnell

on appeal and then complain that the Government has
failed to substantiate its case. If our colleagues were

I n Caperlon. then. we accepted the premise that. at
least in some circumstances. independent expenditures
on candidate elections will raise an intolerable specter
of quid pro quo corruption. Indeed. this premise struck

the Court as so intuitive that it repeatedly referred to

Blankcnship's spending on behalf of Benjamin-spending
that consisted of *459 99.97% independent expenditures
($3 million) and 0.03% direct contributions ($l.00O)-

as a contribution." See. e.g. i d .  a t  - ,  1 2 9  S . C t .
at 2257 ("The basis for the [recusal] motion was that

the justice had received campaign contributions in an
extraordinary amount from" Blankenship): id. at
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the worst abuses. This will be small comfort to those
States that. after today may no longer have the ability

to place modest limits on corporate electioneering even if

they believe such limits to be critical to maintaining the
integrity of their judicial systems.

Deference and Incumbent Sell-Prolcvliori

l*9 S.(lt.. at ""58 (referencing "Blankenship's SO million

in contributions"): id. at , l"9 S.Ct. at "264

("Blankenship contributed some $3 million to unseat the
incumbent and replace **968 him with Bcnjamin") id

at -. l"9 S.Ct.. at 2"'64 ("Blankenship's campaign
contributions had a significant and disproportionate
influence on the electoral outcomes). The reason

the Court so thoroughly conflated expenditures and

contributions, one assumes. is that it realized that
some expenditures may be functionally equivalent to

contributions in the way they influence the outcome of a
race. the way they are interpreted by the candidates and

the public. and the way they taint the decisions that the
officeholder thereafter takes.

Rather than show any deference to a coordinate branch of
Government. the majority thus rejects the anticorruption

rationale without serious analysis. no Today's opinion
provides no clear rationale for being so dismissive of

Congress but the prior individual opinions on which it
relies have offered one: the incentives of the legislators

who passed BCRA. Section 203. our colleagues have
suggested. may be little more than "an incumbency
protection plan." .VI(¢III1Iv1/.540 1.'.S.. at 306. PP S.(t

(ill) (KENNEDY. J.. concurring in judgment in part and
dissenting in part). see also i(/. art N9-"50. 160_m.3. l*4

S (i oW (SCALIA. J.. concurring in part, concurring in

judgment in part. and dissenting in part). a disreputable

attempt at legislative **969 self-dealing rather than an
earnest effort to facilitate First Amendment values and

safeguard the legitimacy *46l of our political system.
This possibility, the Court apparently believes. licenses it

to run roughshod over Congress' handiwork.

S.4.1

Cupvrlon is illuminating in several additional respects.

It underscores the old insight that on account of the

extreme dilTiculty of proving corruption. "prophylactic
measures. reaching some [campaign spending] not corrupt

in purpose or effect [may be] nonetheless required to
guard against corruption." 8u¢.A./¢.1. 474 lI.S.. art 30.
96 S.(.1. (ll': see also S/1 rink .Ui.vwnui 5*8 I S.. at
39". ii 5. IW S.(.t N97 It underscores that "certain

restrictions on corporate electoral involvement" may
likewise be needed to "hedge against circumvention of
valid contribution limits." .\l<(((»I'm//. 540 U.S. al *of.

l*4 S.(t. 619 (internal quotation marks and brackets

omitted) see also (~/onI¢lu ll 533 L S.. at 456. l"l
*sol ('[A]ll Members of the Court agree that

circumvention is a valid theory al corruption"). It

underscores that for-profit corporations associated with
electioneering communications will often prefer to use

nonprofit conduits with "misleading names." such as And

For The Sake Of The Kids. "to conceal their identity" as
the sponsor of those communications. thereby frustrating
the utility of disclosure *460 laws. if.((Ulm.//.5411 US .
all I'8. l"4 S.Li (\|*); see also I(/..at 196-197 I"4 S.ct
(\1()

And it underscores that the consequences of today's

holding will not be limited to the legislative or executive
context. The majority of the States select their judges

through popular elections. At a time when concerns about
the conduct ofjudicial elections have reached a fever pitch.
sec. e.g. O'Connor. Justice for Sale. Wall St. Journal.

Nov. 15. 2007. p. A25; Brief for Justice at Stakeet al. as
Amice Curiae 2. the Court today unleashes the floodgates

of corporate and union general treasury spending in these
races. Perhaps "C11p¢rlon motions" will catch some of

In my view. we should instead start by acknowledging that

"Congress surely has both wisdom and experience in these
matters that is far superior to ours." (.l»l~r/uI¢» Rupuliliiwf
IM/¢rul (uIriImfqIr (`0Ium. \. FEW. SIS L.S. 604 651).
Alfi s Cr "300. 135 L.Ed."d 795 U 996) (STEVENS. J.,

dissenting). Many of our campaign finance precedents

explicitly and forcefully affirm the propriety of such
presumptive deference. See Ag. Mr(mim/l. 540 U.S.. ml

ITS. l>4 S.(t. 610); BWIUIIIIPIII.539 U.S.. al 155 156 l"3
Sn. ""0(l; .vkir(i 459 U.S.. al 709-vl(1. 103 S.(l. 55".

Moreover. °`[j]udicial deference is particularly warranted
where. as here. we deal with a congressional judgment that

has remained essentially unchanged throughout a century
of careful legislative adjustment." B¢wl41iIwII S39

it HW. ii. 9. PP S.(lt ""(Na (internal quotation marks
omitted):cf. Shrink Mi.v.vuuri. 5"S L.S.. it 391. PT S.ct

av' ( "The quantum ofempirical evidence needed to satisfy

heightened judicial scrutiny of legislative judgments will
vary up or down with the novelty and plausibility of the

justification raised"). In America. incumbent legislators
pass the laws that govern campaign finance. just like all

other laws. To apply a level of scrutiny that effectively
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bars them from regulating electioneering whenever there

is the faintest whiff of self-interest. is to deprive them of

the ability to regulate elcetioneering.

UN

seems equally if not more plausible that restrictions on

corporate electioneering will be self-denying. Nor do we

have a good *463 empirical case for skepticism, as

the Court's failure to cite any empirical research attests.
Nor does the legislative history give reason for concern.

Congress devoted years of careful study to the issues
underlying BCRA: "[f]ew legislative proposals in recent

years have received as much sustained public commentary

or news coverage"; [p]olitical scientists and academic
experts with no self-interest in incumbent protection]

were central ligules in pressing the case for BCRA": and
the legislation commanded bipartisan support from the

outset. Pildes. The Supreme Court 7003 Term Foreword:
The (onstiluuonatlizution al Demoerzitie Politics. I  IX
I van: L .Rm ".\. 137 0004). Finally it is  important

to remember just how incumbent-friendly congressional

races were prior to BCRA's passage. As the Solicitor
General aptly remarked at the time, "the evidence

supports overwhelmingly that incumbents were able to get

re-elected under the old system just fine." Tr. of Oral Arg.
in M¢Comu'll v. FEC O.T. 2003, No. 0"-1674 p. 61. "It
would be hard to develop a scheme that could be better

for incumbents." ld at 63.

This is not to say that deference would be appropriate

if there were a solid basis for believing that a legislative

action was motivated by the desire to protect incumbents
or that it will degrade the competitiveness of the electoral

process. *462 See I.¢ugu( of Uuilwl //um .lmi.ri(un
(i l l :wu r. Perri : 548 L'.S. 399. 447. l*6 S (I "59l. 165
I.. Fa*d Nov ( *001>l (STEVENS. J. concurring in pan and

dissenting in part), I ICI/I i ./ulwlI.r¢r. 541 l S '(»". 3 l'.
I * 4  5  ( . 1 .  I i i  i s L.1d.'d 546 9004) (STEVENS. J..

dissenting). Along with our duty to balance competing
constitutional concerns. we have a vital role to play in

ensuring that elections remain at least minimally open.
fair. and competitive. But it is the height of recklessness

to dismiss Congress' years of bipartisan deliberation

and its reasoned judgment on this basis without f irst
confirming that the statute in question was intended to be,

or will function as, a restraint on electoral competition.
"Absent record evidence of invidious discrimination

against challengers as a class. a court should generally be
hesitant to invalidate legislation which on its face imposes

evenhanded restrictions." Ifl/rlt./¢i.. 4*4  l  s . .  al  i t .  W t
S.( t. 61 a.

In this case. then. "there is no convincing evidence that

the] important interests favoring expenditure limits arc
fronts for incumbency protection." Rum/ul/. 548 US.. al
*7/. 176 S.(t 7474) (STEVENS. J. dissenting). "In the

meantime. a legislative judgment Thai enough is enough
should command the greatest possible deference from

judges interpreting a constitutional provision that. at best,

has an indirect relationship to activity that affects the
quantity of repetitive speech in the marketplace of
ideas." ld. at "79  *So  1 *6  S(t *47*) The  majo ri ty

cavalierly ignores Congress' factual f indings and its

constitutional judgment: It acknowledges the validity of
the interest in preventing corruption. but it effectively

discounts the value of that interest to zero. This is quite
different from conscientious policing for impermissibly
anticompetitive motive or ef fect in a sensitive First
Amendment context. *464 It is the denial of Congress'

authority to regulate corporate spending on elections.

Austin and Corporate Expemlilures

Wc have no record evidence from which to conclude that
BCRA § 203. or any of the dozens of state laws that
the Court today calls into question, reflects or fosters

such invidious discrimination. Our colleagues have opined
that " an.v restriction upon a type of campaign speech

that is equally available to challengers and incumbents
tends to favor incumbents. " \I(.(0nII(/I . 54t) U.S.. at

749. l*4 S.(t. 619 (opinion of  S(ALIA. J.). This kind
of airy speculation could easily be timed on its head.

The electioneering prohibited by **970 §203 might well
tend to favor incumbents. because incumbents have pre-
existing relationships with corporations and unions. and
groups that wish to procure legislative benefits may tend

to support the candidate who. as a sitting officeholder. is

already in a position to dispense benefits and is statistically
likely to retain office. If a corporation's goal is to induce
officeholders to do its bidding. the corporation would

do well to cultivate stable. long-term relationships of
dependency.

So we do not have a solid theoretical basis for condemning

§ "03 as a front for incumbent self-protection. and ii

Just as the majority gives short shrift to the general societal
interests at stake in campaign finance regulation, it also

overlooks the distinctive considerations raised by the

regulation of corporarv expenditures. The majority fails to

WESTLAW APP-060

Decision No. 76640



AU-00000E-17-0079Citizens United v. Federal Election Comn, 558 U.S. 310 (2010)

130 S.ct. 876 187 L.R.R.M. (BNA) 2961, 175 L.Ed.2d 753 78 USLW 4078...

they are not themselves members of "We the People" by
whom and for whom our Constitution was established.

\ .

appreciate that Austins antidistortion rationale is itself an
anticorruption rationale. see 40-1 l.S.. all (Mn. I In S(i
I wt (describing "a different type of corruption"). tied to
the special concerns raised by corporations. Understood
properly. "antidistortion" is simply a variant on the classic
governmental interest in protecting against improper
influences on officeholders that debilitate the democratic
process. Ii is manifestly not just an equalizing' " ideal
in disguise.Ante at 904 (quotingBurk/vi 11-1 l al is

vo sri e»1"). h')

*465 **97I  l. Amidismrlion
i

l

These basic points help explain why corporate
electioneering is not only more likely to impair compelling
governmental interests, but also why restrictions on that
electioneering are less likely to encroach upon First
Amendment freedoms. One fundamental concern of the
First Amendment is to protec[t] the individual's interest
in self-expression." (.(»II.vn/n/tI/rd lit/i.v4m (Ki of N l
I'u/v/n Sari (unmI/I of .'\ l.. 447 US 510 534. n. 4.
l(Kl S.(t. `8'6. 65 L.Fd."d 319 lasso): see also Ry/huli
435 U.S.. nit 777 n. 1». 98 S.(t. 1407 Freedom of speech
helps "make men free to develop their faculties" H 71ilm.i.

(21/ilnrmu. 774 US. 357. 375. 47 S.(l (\41. 71 1..Fc1.
1095 (19171 (Brandeis J.. concurring). it respects their
"dignity and choice." (~/nw t. (.¢//I/ul/Htl. HH l.S. IS.
*4. vi S.(lt. l'/su. *9 L.l€d.'d "SlH97l). and it facilitates
the value of "individual self-realization." Redish, The
Value al Free Speech. 180 l Pa. L.Re\. 501. 504 l l*18').
Corporate speech. however. is derivative speech, speech
by proxy. A regulation such as B(IRA § 203 may affect
the way in which individuals disseminate certain messages
through the corporate form. but it docs not prevent
anyone from speaking in his or her own voice. "Within
the realm of [campaign spending] generally." corporate
*467 spending is "furthest from the core of political

expression." Brwumnnl. 539 US . all 161. ii. 8. l"3 S.(i.
" i n

The fact that corporations are different from human
beings might seem to need no elaboration. except that
the majority opinion almost completely elides it. Austin
set forth some of the basic differences. Unlike natural
persons. corporations have "limited liability" for their
owners and managers, "perpetual life." separation of
ownership and control. "and favorable treatment of
the accumulation and distribution of assets that
enhance their ability to attract capital and to deploy
their resources in ways that maximize the return on their
shareholders' investments." 494 us. at (158 644. l Lu
S.( t. 1391. Unlike voters in U.S. elections. corporations

may be foreign controlled. 70 Unlike other interest groups.
business corporations have been "effectively delegated

responsibility for ensuring society's economic welfare",7|
they inescapably structure the life of every citizen. " [T]he
resources in the treasury of a business corporation. "
furthermore. " are not an indication of popular support
for the corporation's political ideas. "̀ IN/ at 659. I 10 S.(l
1.w1 (quoting in./..1. 479 l..S.. :it 88. 107 S.(t. 6161.
They reflect instead the economically motivated decisions

of investors and customers. The availability of these
resources may make a corporation a formidable political
presence. even though the power of the corporation may
be no reflection of the power of its ideas.' " 494 U.S.. at
659. I lOS.(t. 1391 (quoting \I(FI.. 479 U.S..at '58. IO"

'w
S.(1. elm

It is an interesting question "who" is even speaking
when a business corporation places an advertisement that
endorses or attacks a particular candidate. Presumably it
is not the customers or employees. who typically have no
say in such matters. It cannot realistically be said to be the
shareholders. who tend to be far removed fromtheday-to-
day decisions of the firm and whose political preferences
may be opaque to management. Perhaps the officers or
directors of the corporation have the best claim to be
the onesspeaking except their fiduciary duties generally
prohibit them from using corporate funds for personal
ends. Some individuals associated with the corporation
must make the decision to place the ad. but the idea that
these individuals are thereby fostering their self-expression
or cultivating their critical faculties is fanciful. It is entirely
possible that the corporation's electoral message will
mn/7icI with their personal convictions. Take away the
ability to use general treasury funds for some of those ads,

**972 *466 It might also be added that corporations
have no consciences. no beliefs. no feelings. no thoughts,
no desires. Corporations help structure and facilitate
the activities of human beings. to be sure. and their
"personhood" often serves as a useful legal fiction. But
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and no one's autonomy. dignity. or political equality has

been impinged upon in the least.
listener's interest in hearing what every possible speaker

may have to say. The Court's central argument is that
laws such as § "03 have " deprived [the electorate] of
information. knowledge and opinion vital to its function,
. (l l l l (. at 907 (quoting in. 3.49 l ill 144. 68 S (.I I3-W

(Rutledge. J.. concurring in judgment)), and this, in turn.
"interferes with the 'open marketplace of ideas protected

by the First Amendment." ante at 906 (quoting .\'<w Vnr/<
Suit Br/. rt/ E/((.liun.\ \. Lm/WZ 71/l/(.\. 55" l.S. 106. LU&
PG S.(l1. 791. 169 L.Ed.°d 665 vnnxl).

Corporate expenditures are distinguishable from
individual expenditures in this respect. l have taken the

view that a legislature may place reasonable restrictions
on individuals electioneering expenditures in the service

of the governmental interests explained above and in

recognition of the fact that such restrictions are not direct
restraints on speech but rather on its f inancing. See
¢.g. **973 R//4n/u// 34S l  S al '7%. l°(» S (l 144)

(dissenting opinion). But those restrictions concededly

present a tougher case. because the primary conduct
of actual, flesh-and-blood persons is involved. Some of

those individuals might feel that they need to spend large
sums of money on behalf of a particular candidate to

vindicate the intensity of their electoral preferences. This

is obviously not the situation with business corporations
as their routine practice of giving "substantial sums to

both major national *468 parties" makes pellucidly clear.
\lr(¢»/im//. 540 l'.S.. at 148. l'4 S.(t. 619. "[C]orporate

participation" in elections any business executive will tell
you. "is more transactional than ideological." Supp. Brief

for Committee for Economic Development as Amirus
Curiae 10.

Thcrc are many flaws in this argument. If the overriding

concern depends on the interests of the audience. surely
the public's perception of the value of corporate speech

should be given important weight. That perception today

is  the same as it **974 was a century ago when
Theodore Roosevelt delivered the speeches to Congress

that. in time. led to the limited prohibition 011 corporate

campaign expenditures that is overruled today. See
I1RTl.. 551 us . at 509-5li). l*7 S.(.1 Ms" (Souter, J..

dissenting) (summarizing President Roosevelt's remarks).

The distinctive threat to democratic integrity posed by
corporate domination of politics was recognized at "the

inception of the republic" and "has been a persistent
theme in American political life" ever since. Regan

302. I t is  only certain Members  of  this  Court. not

the listeners themselves. who have agitated for more
corporate electioneering.

at

In this transactional spirit, some corporations have

aff irmatively urged Congress to place limits on their

electioneering communications. These corporations fear
that officeholders will shake them down for supportive
ads. that they will have to spend increasing sums on

elections in an ever-escalating arms race with their
competitors. and that public trust in business will be

eroded. Sec id at 10-19. A system that ef fectively

forces corporations to use their shareholders' money both
to maintain access to. and to avoid retribution from.

elected officials may ultimately prove more harmful than
beneficial to many corporations. It can impose a kind of

implicit tax. *x

Austin recognized that there are substantial reasons why

a legislature might conclude that unregulated general
treasury expenditures will give corporations "unfair]
inf luence" in the electoral process. 404 US.. h(\(l.

I  IU S.<t 1391. and distort public  debate in ways

that undermine rather than advance the interests of
listeners. The legal structure of  corporations allows

them to amass and deploy f inancial resources on a
scale few natural persons can match. The structure

of a business corporation. furthermore. draws a line
between the *470 corporations economic interests and

the political preferences of the individuals associated
with the corporation; the corporation must engage
the electoral process with the aim "to enhance the

profitability of the company. no matter how persuasive
the arguments  f o r a broader or conf l ic ting  se t o f

priorities." Brief for American Independent Business
Alliance as Amicu.v Curiae I I: see also ALl. Principles of

Corporate Governance: Analysis and Recommendations
§ 2.0l(a). p 55 (1992) ("[A] corporation should have

In short regulations such as § 203 and the statute
upheld in Austin impose only a limited burden on First

Amendment freedoms not only because they target a

narrow subset of expenditures and leave untouched the
broader "public dialogue" ante at 899, but also because

they leave untouched *469 the speech of natural persons.
Recognizing the weakness of a speaker-based critique
of Austin the Court places primary emphasis not on

the corporation's right to electioneer. but rather on the
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al 89 .

as its objective the conduct of business activities with
a view to enhancing corporate profit and shareholder

gain"). in a state election such as the one at issue in
Austin the interests of nonresident corporations may be

fundamentally adverse to the interests of local voters.

Consequently, when corporations grab up the prime
broadcasting slots on the eve of an election they can

flood the market with advocacy that bears "little or no
correlation" to the ideas of natural persons or to any
broader notion of the public good, 404 1. S.. all 66ll

I IU S.(.1 I I I The opinions of real people may be

marginalized. "The expenditure restrictions of [" l S(.l

S 44 lb are thus meant to ensure that competition among

actors in the political arena is truly competition among
ideas." ; \ l (F I 47~) 1. s Lu* s (.1 hl(i

The majority's unwillingness to distinguish between

corporations and humans s imilarly b linds it to  the
possibility that corporations' "war chests" and their
special "advantages" in the legal realm 494
l s . ;1 I (6<9. I In S.(t 1191 may translate into special

advantages in the market for legislation. When large

numbers of citizens have a common stake in a measure
that is under consideration, it may be very diff icult for

them to coordinate resources on behalf of their position.

The corporate form. by contrast "provides a simple
way to channel rents to only those who have paid their

dues. as it were. I f  you do not own stock, you do not

benefit from the larger dividends or appreciation in the
stock price caused by the passage of private interest

legislation." SitkofT. (`orpoi.a\1c Political Speech. Political
extortion. and the (.ompclition for Coipor1ilc (`liarlcis.
69 l~ (hi l. Rev 1101. 1113 t' lNl' l. Corporations. that

is. are uniquely equipped to seek laws that favor their
owners. not simply because they have a lot of money

but because of their legal and organizational structure.

Remove all restrictions on their electioneering. and the
door may be opened to a type of rent seeking that is "far

more destructive" than what no corporations are capable
of. *472 /hid Lr is for reasons such as these that our

campaign linancc jurisprudence has long appreciated that

"the differing structures and purposes' ofdiffcrent entities
'may require dif ferent forms of regulation in order to

protect the integrity of the electoral process.` " .\ Rl1(
459 U.S.. at 1 ll) 103 S.L.1. 55l(quoting ( MI1i/0uviiu M4vli(ul
A.v.vn.. 453 U.S.. art 'l)l. lai S.(t. y711)

¢IHI(. i t

I n add i t ion to this  immed iate  d rowning  out o f

incorporate voices. there may be deleterious effects

that follow soon thereafter. Corporate "domination" of
electioneering. .1u\/in 404 ll.S.. at 650. I  IU S tt iw 1.

can generate the impression that corporations dominate

our democracy. When citizens tum on their televisions
and radios before an election and hear only corporate

electioneering. they may lose faith in their capacity.
as citizens. to inf luence public policy. A Government

captured by corporate interests, they may come to believe.
will be neither responsive to their needs nor willing to

give their views a fair hearing. The predictable result is

cynicism and disenchantment: an increased perception
that large spenders " call the tune " and a reduced

" willingness of  voters to take part in democratic
governance.' "  *4 7 l AI¢(.nmn.1/. 540 U.S.. at 144. l°4
S.(1. (6 l') (quoting S/irinA ,lli.v.wu//L 5"8 l .S .. at 390. 1'0

(t 8971 To the extent that corporations are allowed

to exert undue influence in electoral races. the speech of

the eventual winners of those races may also be chilled.
Politicians who fear that a certain corporation can make

or break their reelection chances may be cowed into silence
about that corporation. On a variety of levels. unregulated
corporate electioneering **975 might diminish theability
of citizens to "hold officials accountable to the people."

808. and disserve the goal of a public debate
that is " uninhibited. robust. and wide-open." !\¢n York
7inI(.\ (i» r. Su/litw/1. 370 l..S 154. "71 l. S4 S.(\. 7 lt).

l I  L.Ed."d 686 H 964). At the least. l stress again. a

legislature is entitled to credit these concerns and to take
tailored measures in response.

U If individuals in our

The Court's facile depiction of corporate electioneering

assumes away all of these complexities. Our colleagues
ridicule the idea of regulating expenditures based on

"nothing more" than a fear that corporations have a
special "ability to persuade." /IIII(2 al *PX (opinion of

ROBERTS. C.J.). as if corporations were our society's

ablest debaters and viewpoint-neutral laws such as §
203 were created to suppress their best arguments. In
their haste to knock down yet another straw man our
colleagues simply ignore the fundamental concerns of the

Austin Court and the legislatures that have passed laws
like §203: to safeguard the integrity. competitiveness, and
democratic responsiveness of the electoral process. All of
the majority's theoretical arguments turn on a proposition
with undeniable surface appeal but little grounding in

evidence or experience. "that there is no such thing as
too much speech." .4 u.\Iiu. 494 at 605. ll() S.(IL

l 30)1 (SCALIA. J.. dissenting).
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society had infinite free time to listen to and contemplate
every last bit of speech uttered by anyone. anywhere:

and if broadcast advertisements had no special ability

to inf luence elections apart f rom the merits of  their
arguments (to the extent they make any): and if legislators

always operated with nothing less than perfect virtue.

then I suppose the majority's premise would be sound.
In the real world we have seen. corporate domination

of the airwaves prior to an election may decrease the

average listener's exposure to **976 relevant viewpoints.
and it may diminish citizens' willingness and capacity to

participate in the democratic process.

structure of the First Amendment but also in facilitating
public discourse: as the Austin Court explained. "media

corporations differ significantly from other corporations
in that their resources are devoted to the collection *474
of information and its dissemination to the public," 404
US . ml 667. llu S(l1. 1891 Our colleagues have raised

some interesting and difficult questions about Congress'

authority to regulate electioneering by the press. and
about how to define what constitutes the press. Bu! I/un is

not 1/ie case before us. Section "03 does not apply to media
corporations and even if it did. Citizens United is not a

media corporation. There would be absolutely no reason
to consider the issue of media corporations if the majority

did not f irst. transform Citizens United's as-applied

challenge into a facial challenge and second. invent the
theory that legislatures must eschew all "identity"-based

distinctions and treat a local nonprofit news outlet exactly

the same as General Motors. vs This calls to mind George

Bcrkeley's description of philosophers: "[W]c have first
raised a dust and then complain we cannot sec." Principles
of Human Knowledge/ Three Dialogues 38, 11 3 (R.
Wool house ed. l988).

It would be perfectly understandable if our colleagues

feared that a campaign finance **977 regulation such

as §203 may be counterproductive or self-interested. and
therefore attended carefully to the choices the Legislature

has made. But the majority docs not bother to consider
such practical matters. or even to consult a record. it

simply stipulates that "enlightened self-government" can

arise only in the absence of regulation. Ame at 898. In
light of the distinctive features of corporations identified

in Austin. there is no valid basis for this assumption. The
marketplace of ideas is not actually a place where items-

or laws-are meant to be bought and sold. and when we
move from the realm of economics *475 to the realm of

corporate electioneering. there may be no "reason to think

the market ordering is intrinsically good at all." Strauss
1386.

*473 None of this is to suggest that corporations can

or should be denied an opportunity to participate in
election campaigns or in any other public forum (much

less that a work o f  art such as Mr. Smith Goes ro
Washington may be banned). or to  deny that some

corporate speech may contribute significantly to public

debate. What it shows. however. is that Austin s "concern
about corporate domination of the political process."
494 ll S.. 211 059. l I ts so I I I . ref lects more than a

concern to protect governmental interests outside of the

First Amendment. It also reflects a concern to fuvilimle
First Amendment values by preserving some breathing

room around the electoral `markctplace" of ideas. univ

at 896. 904 906, 914. 915. the marketplace in which the
actual people of  this Nation determine how they will

govern themselves. The majority seems oblivious to the
simple truth that laws such as § 203 do not merely pit the
anticorruption interest against the First Amendment. but

also pit competing First Amendment values against each
other. There arc. to be sure. serious concerns with any

effort to balance the First Amendment rights of speakers
against the First Amendment rights of listeners. But when

the speakers in question are not real people and when the

appeal to "First Amendment principles" depends almost
entirely on the listeners' perspective. ante at 886. 9l". it

becomes necessary to consider how listeners will actually
be affected.

I n c ri t iquing Austins antidistortion rationale and
campaign finance regulation more generally. our

colleagues place tremendous weight on the example of

media corporations. See ante. at 905 - 907. 91 l: url. at
917. 923 (opinion of ROBERTS. C.J.) ante al 927 - 928
(opinion of  SCALIA .l.). Yet it is not at all c lear that

AusliI1 would permit § '03 m be applied to them. The
press plays a unique role not only in the text. history. and

The Court's blinkered and aphoristic approach to the
First Amcndmcnt may well promote corporate power at

the cost of the individual and collective self-expression

the Amendment was meant to serve. It will undoubtedly
cripple the ability of ordinary citizens Congress and the

States to adopt even limited measures to protect against
corporate domination of the electoral process. Americans
may be forgiven if they do not feel the Court has advanced

the cause of self-government today.
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al 414 -1 I (\. <)* S.C\. "47. see

" . S/iarvholder Protection

**978 I'I/n./iII¢rA..40° l S
also n. 60. supra. Indeed. we have unanimously recognized

the govemrnental interest in "protect[ing] the individuals

who have paid money into a corporation or union for

purposes other than the support of candidates from

having that money used to support political candidates to

whom they may be opposed." Akll( 459 U.S.. at *o7-

nls. Ins SN. 55*.

The Court dismisses this interest on the ground that

abuses of shareholder money can be corrected "through

the procedures of corporate democracy." tlllI(. art 91 I

(internal quotation marks omitted). and. it seems. through
11

There is yet another way in which laws such as § 203 can
serve First Amendment values. interwoven with Auslin's

concern to protect the integrity of the electoral process

is a concern to protect the rights of shareholders from a

kind of coerced speech: electioneering expenditures that

do not "reflect [t] [their] support." 404 l1.S. all 660 661.

I In Sly. l 3*>|. When corporations use general treasury

funds to praise or attack a particular candidate for office.

it is the shareholders, as the residual claimants. who

are effectively footing the bill. Those shareholders who

disagree with the corporation's electoral message may find

their financial investments being used to undermine their

political convictions.

The PAC mechanism by contrast. helps ensure that

those who pay for an electioneering communication

actually support its content and that managers do not

use general treasuries to advance personal agendas. ibid

It allows corporate political participation without the

temptation to use corporate funds for political influence.

quite possibly at odds with the sentiments of some

shareholders or members. " .lI¢((lnml/. 540 L.S.. at

"l)4 I"-l S(t. 611) (quoting Be/unmnl. 539 U.$.. at 163.

1"3 S.(lt "0U 1. A rule that privileges the use of PACs

thus does more than facilitate the political speech of like-

minded shareholders: *476 it also curbs the rent seeking

behavior of executives and respects the views of dissenters.

Au.v1in's acceptance of restrictions on general treasury

spending "simply allows people who have invested in the

business corporation for purely economic reasons"-the

vast majority of investors. one assumes-"to avoid being

taken advantage of, without sacrificing their economic

objectives." Winkler, Beyond Bt/1nIII. 3° l.ovol;\ ll.A)
L.Rev. 1.z.z. *()| (19981.

Internet-based disclosures, 11ni4. all *)l6. l  fa i l  t o

understand *477 how this addresses the concerns of

dissenting union members. who will also be affected

by today's ruling. and l fail to understand why the

Court is so confident in these mechanisms. By "corporate

democracy." presumably the Court means the rights of

shareholders to vote and to bring derivative suits for

breach of Educiaw duty. In practice. however, many

corporate lawyers will tell you that "these rights are so

limited as to be almost nonexistent" given the internal

authority wielded by boards and managers and the

expansive protections afforded by the business judgment

rule. Blair & Stout 320 see also id at 298-315. Winkler.

4" Lovolai (LA) lRev.. at lh5 too. l1)9"(l() Modern

technology may help make it easier to track corporate

activity including electoral advocacy, but it is utopian

to believe that it solves the problem. Most American

households that own stock do so through intermediaries

such as mutual funds and pension plans. see Evans. A

Requiem lox the Retail lmestor" 95 Va L.Rc\ 1105

("0t)9) which makes it more difficult both to monitor and

to alter particular holdings. Studies show that a majority

of individual investors make no trades at all during a given

year. /J.. at I I 11 Moreover. if the corporation in question

operates a PAC. an investor who sees the company's ads

may not know whether they are being funded through the

PAC or through the general treasury.The concern to protect dissenting shareholders and union

members has a long history in campaign finance reform. It

provided a central motivation for the Tillman Act in 1907

and subsequent legislation.see I'1/v(/illwz\ r. t .nil((/ Sir/fm

497 U S 185. 414 4l5. 91 S.(t. 1147. 33 LEd."d ll

4197"): Winkler, 9" Geo L. J.. al $87900. and it has been

endorsed in a long line of our cases. see,e.g. Mr( fmnvll

540 U.S.. al *04-*ui PP S.(ll. 619; Bvuumunl.539 U.S..

al l 5*-|54. l"3 S.C1. "001 MCFL. 479 U.S.. at "'58. lo

S.(II. 6 l6: NRll(` 459 U.S.. al "07-"0S. 103 S.ct. 55".

If and when shareholders lead that a corporation has

been spending general treasury money on objectionable

electioneering. they can divest. Even assuming that they

reliably learn as much. however. this solution is only

partial. The injury to the shareholders' expressive rights

has already occurred; they might have preferred to keep

that corporation's stock in their portfolio for any number

of economic reasons. and they may incur a capital
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reality. Our colleagues have arrived at the conclusion

that Austin must be overruled and that § 203 is facially
unconstitutional only after mischaracterizing both the
reach and rationale of  those authorities and af ter

bypassing or ignoring rules of judicial restraint used to
cabin the Court's lawmaking power. Their conclusion

that the societal interest in avoiding corruption and the

appearance of corruption does not provide an adequate
justif ication for regulating corporate expenditures on

candidate elections relies on an incorrect description

of  that interest. along with a failure to acknowledge
the relevance of established facts and the considered

judgments of state and federal legislatures over many
decades.

gains tax or other penalty f rom selling their shares

changing their pension plan. or the like. The shareholder
protection rationale has been criticized as underinclusive.

in that corporations also spend money on lobbying and
charitable contributions in ways that any particular *478

shareholder might disapprove. But those expenditures do
not implicate the selection of public officials. an area in

which "the interests of unwilling corporate shareholders

[in not being] forced to subsidize that speech" "are at their
zenith." ..1 u.\Im 40) US...it 677. I 'll S (\ 1.*'11 (Brennan.

J.. concurring). And in any event. the question is whether
shareholder protection provides a basis for regulating

expenditures in the weeks before an election. not whether
additional types of corporate communications "979

might similarly be conditioned on voluntariness.

ll.all

. l l (>(»¥.

In a democratic society. the longstanding consensus on

the need to limit corporate campaign spending should

outweigh the wooden application of judge-made rules.

The majority's rejection of  this principle "elevate[s]
corporations to a level of deference which has not been
seen at least since the days when substantive due process

was regularly used to invalidate regulatory legislation

thought to unfairly impinge upon established economic
interests." Hr/1nIII. U S  i t s . i t * la. us  S ( t
1407 (White. J.. dissenting). At bottom. the Court's

opinion is thus a rejection of the common sense of the

American people. who have recognized a need to prevent
corporations from undermining self-government since the

founding. and who have fought against the distinctive

corrupting potential of corporate electioneering since the
days of  Theodore Roosevelt. I t is a strange time to
repudiate that common sense. While American democracy

is imperfect. few outside the majority of this Court would
have thought its f laws included a dearth of corporate

money in politics.

l would affirm the judgment of the District Court.

Recognizing the limits of the shareholder protection

rationale. the Austin Court did not hold it out as an

adequate and independent ground for sustaining the
statute in question. Rather. the Court applied it to

reinforce the antidistortion rationale, in two main ways.
First. the problem of dissenting shareholders shows

that even if  electioneering expenditures can advance
the political views of some members of a corporation.

they will often compromise the views of others. See.
Ag. Nl. I I() S.ct. 1391 (discussing risk that

corporation's "members may be reluctant to withdraw
as members even if  they disagree with [its] political

expression"). Second. it provides an additional reason.

beyond the distinctive legal attributes of the corporate
form. for doubting that these expenditurcs reflect actual
public support for the political ideas espoused." /I /.

i t  6 6 0 .  l l ( )  S . ( . t l3*lI The shareholder protection
rationale. in o ther words. bo ls ters  the conc lus ion

that restrictions on corporate electioneering can serve
both speakers and listeners' interests. as well as the

anticorruption interest. And it supplies yet another reason

why corporate expenditures merit less protection than
individual expenditures.

*480 Jus t ice  .1H()MAS. concurring  in part  and

dissenting in part.
l join all but Part IV of the Court's opinion.

V

Today's decision is backwards in many senses. ll elevates
the majority's agenda over the litigants' submissions.

facial attacks over as-applied claims broad constitutional
theories *479 over narrow statutory grounds. individual

dissenting opinions over precedential holdings. assertion
over tradition, absolutism over empiricism, rhetoric over

**980 Political speech is entitled to robust protection
under the First Amendment. Section "03 of the Bipartisan

Campaign Reform Act of 2002 (BCRA) has never been
reconcilable with that protection. By striking down §
"03 the Court takes an important f irs t s tep toward

restoring full constitutional protection to speech that
is "indispensable to the effective and intelligent use of
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we

the processes of popular government." Mr (hnnvll \
Fvtlvral I;/v1 FInn (»mm'n 540 l  S 765. PP S.Ct

619. 157 I. [11 *ti 591 0003 i (THOMAS J.. concurring

in part. concurring in judgment in part and dissenting in

part) (internal quotation marks omitted). I dissent from
Part IV of the Court's opinion. however because the

Court's constitutional analysis does not go far enough.
The disclosure. disclaimer. and reporting requirements in

BCRA "UI and 31 l are also unconstitutional.See ml. at
'75 "77. and ll. in. Lu S(l ow

suffered property damage or threats of physical violence

or death. as a result. They cited these incidents in a

complaint they filed after the "008 election, seeking
to invalidate California's mandatory disclosure laws.

Supporters recounted being told: "Consider yourself
lucky. If l had a gun l would have gunned you down

along with each and every other supporter." or. "we have
plans for you and your friends." Complaint in **98l
Pro1ec1Marriuge.¢om-Yes on 8 v. Bowen. Case No.

2:09-cv-00058-MCE-DAD (ED Cal.). 'll 31. Proposition

8 opponents also allegedly harassed the measure's

supporters by defacing or damaging their property. ld.. 11
3". Two religious organizations supporting Proposition 8

reportedly received through the mail envelopes containing
a white powdery substance. Id.. 1] 33.

Congress may not abridge the "right to anonymous
speech" based on the " simple interest in providing voters
with additional relevant information. " Na at '7(». PP
S.Ct. (i19 (quoting Mr InI.\.rv r. Ol/in Ll¢rlion.\ (Ir/lllllIl
5l4 l.S. 831. 84s I 155 (l. 151 I. 131 L ud.*ti4*m 19051).

In continuing to hold otherwise. the Court misapprehends

the import of "recent events" that some umici describe
"in which donors to certain causes were blacklisted.
threatened. or otherwise targeted for retaliation." Ante.

at 916. The Court properly recognizes these events as

"cause for concern." ibid. but fails to acknowledge
their constitutional significance. In my view. amirfs

submissions show why the Court's insistence on upholding
*UI and 31 l will ultimately prove as misguided (and ill

fated) as was its prior approval of§203.

(.&11

*482 Those accounts are consistent with media reports

describing Proposition 8-related retaliation. The director
of the nonprofit California Musical Theater gave $1000
to support the initiative: he was forced to resign after

artists complained to his employer. Lott & Smith. Donor

Disclosure Has Its Downsidcs. Wall Street Journal. Dec.
"6. 2008. p. Al 3. The director of the Los Angeles

Film Festival was forced to resign after giving $1500

because opponents threatened to boycott and picket the
next festival. /bid And a woman who had managed

her popular. family-owned restaurant for 26 years was
forced to resign after she gave $100. because "throngs

of [angry] protesters" repeatedly arrived at the restaurant

and "shout[ed] shame on you at customers." Lopez
Prop. 8 Stance Upends Her Life. Los Angeles Times. Dec.

14. 2008. p. Bl. The police even had to "arrive] in riot
gear one night to quell the angry mob" at the rcstauranl.

/bid Some supporters of Proposition 8 engaged in similar
tactics: one real estate businessman in San Diego who had

donated to a group opposing Proposition 8 "received a

letter from the Prop. 8 Executive Committee threatening
to publish his companys name if he didn't also donate

to the 'Yes on 8 campaign." Donor Disclosure.supra.at
Al 3.

Ami¢vls examples relate principally to Proposition 8. a
state ballot proposition that California voters narrowly

passed in the 2008 general election. Proposition 8
amended *48l California's constitution to provide that

"[o]nly marriage between a man and a woman is
valid or recognized in California." (onsl.. Ari

l. § 7.5. Any donor who gave more than $100 to
any committee supporting or opposing Proposition 8

was required to disclose his full name. street address.

occupation, employer's name (or business name. if self-

employed). and the total amount of his contributions. i
Sec Cal. Govt.Code Ann. § 842ll(f) (West 2005). The
California Secretary of State was then required to post

this information on the Internet. See §§ 84600-84601,
84602-84602. l (West Supp.20l0); 84602.5-84604 (West

2005); § 85605 (West Supp.20l0); §§ 84606-84609 (West
2005).

The success of such intimidation tactics has apparently
spawned a cottage industry that uses forcibly disclosed

donor information to pre-empl citizens' exercise of their
First Amendment rights. Before the 2008 Presidential
election. a "newly formed nonprofit group plane[ed] to

confront donors to conservative groups. hoping to create
a chilling effect that will dry up contributions." Luo.

Group Plans Campaign Against G.O.P. Donors. N.Y.

Some opponents of Proposition 8 compiled this
information and created Web sites with maps showing

the locations of homes or businesses of Proposition

8 supporters. Many supporters (or their customers)
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Times, Aug. 8. "008. p. Al 5. Its leader who described
his effort as going for the jugular detailed the group's

plan to send a "warning letter alerting donors who

might be considering giving to right-wing groups to a
variety ofpotcntialdangersincluding *483 legal trouble.

public exposure and watchdog groups digging through

their lives." [bid

constitutionality of § "03. see ante at 888 - 897. the

Court recognizes that "[t]he First Amendment does not

permit laws that force speakers to seek declaratory

rulings before discussing the most salient political issues
of  our day." ul1I¢ at 889; that asapplied challenges

to § 203 "would require substantial litigation over an
extended time" and result in an " interpretive process

[that] itself  would create an inevitable. pervasive. and

serious risk of chilling protected speech pending the
drawing of  f ine d is tinc tions that in the end. would

themselves be questionable." ante at 891 that "a court
would be remiss in performing its duties were it to accept

an unsound principle merely to avoid the necessity of

making a broader ruling" ante at 892. and that avoiding
a facial challenge to §203 " would prolong the substantial
nationwide chilling effect" that § 203 causes. ante at

894. This logic of course applies equally to as-applied
challenges to 44 *al and 311.

These instances of retaliation sufficiently demonstrate
why this Court should invalidate mandatory disclosure

and reporting requirements. But umici present evidence

of yet another reason to do so-thc threat of retaliation
from ¢'le(.1v¢l of/icia/.v. As omitfs submissions make clear.

this threat extends far beyond a single ballot proposition
in California. For example. a candidate challenging an

incumbent state attorney general reported that some

members of the State's business community feared
donating to his campaign because they did not want to

cross the incumbent. in his words, " l go to so many
people and hear the same thing: "I sure hope you beat

[the incumbent], but l can't afford to have my name on
your records. He might come after me next." " Strassel.

Challenging Spitzerism at the Polls. Wall Street Journal
Aug. l. "008. p. Al l. The incumbent won reelection in

2008.

Irony aside. the Court's promise that as-applied challenges

will adequately protect speech is a hollow assurance.
No w mo re  than e ve r. "al and 311 wil l  chi l l

protected speech because-as California voters can
attest-"the advent of  the Internet" enables "prompt

disclosure of expenditures." which "providc[s]" political
opponents "with the information needed" to intimidate

and retaliate against their foes. Anrv at 916. Thus,

"disclosure permits citizens to react to the speech of
[their political opponents] in a proper"-or undeniably

improper-"way" long before a plaintiff could prevail on

an as-applied challenge. 1 Ibid.

My point is  not to  express any view on the merits

of the political controversies l describe. Rather. it is
to demonstrate-using real-world. recent examples-

the fallacy in the Court's conclusion that "[d]isclaimer
and disclosure requirements impose no ceiling on

campaign-related activities. and do not prevent anyone
from speaking." Ame at 914 (internal quotation marks

and c itations omitted). Of **982 course they do.
Disclaimer and disclosure requirements enable private

citizens and elected of f ic ials to implement political
strategies .rpcci/imlb calculated to curtail campaign-

related activity and prevent the lawful. peaceful exercise
of First Amendment rights.

*485 l cannot endorse a view of the First Amendment

that subjects citizens of this Nation to death threats
ruined careers. damaged or defaced property, or pre-

emptive and threatening warning letters as the price for
engaging in " core political speech, the 'primary object
of First Amendment protection. " .Rh (uImt'/l. 540 ll.S..
at "6~L l"l S.(1 hl*) (THOMAS. J.. concurring in part

concurring in judgment in part, and dissenting in part)
(quoting A'i.wIn r S/irlu/4 All.v.vu1ul (n»rvrrilliu/rl /'A(. 5"8
ti S 27-. 41041 I. Po S.(t. R97. 14< l..Fd"d 886 (wool

(THOMAS J.. dissenting)). Accordingly. I respectfully

dissent from the Court's judgment upholding BCRA
"al and 311.

The Court nevertheless insists that as-applied challenges
to disclosure requirements will suffice to vindicate those
speech rights as long as potential plaintiffs can "show

a reasonable probability that disclosure will subject
them to threats. harassment. or reprisals from either

Government officials *484 or private parties." Ante at
914 (internal quotation marks omitted). But the Courts

opinion itself  proves the irony in this compromise.
In correctly explaining why it must address the facial
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Footnotes
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The syllabus constitutes no pan of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Timber & Lumber Co.. 200 lJ.s. 321 337 26 S.ct 282 50
LEd 499.
The dissent suggests that I am "much too quick to reach this conclusion because I "ignore" Citizens Uniteds narrower
arguments. Post, at 936 n. 12. But in fact I do not ignore those arguments. on the contrary I (and my colleagues in
the majority) appropriately consider and reject them on their merits before addressing Citizens United's broader claims.
Supra, at 918 - 919 ante at 888 - 892.
See also. e.g. R. Hasen The Supreme Court and ElectionLaw: Judging Equality from baker v. Carr to Bush v. Gore 114
(2003) ("Austin represents the first and only case [before McConnell ] in whicha majority of the Court accepted, in deed if
not in word the equality rationale asa permissible state interest") Strauss Corruption. Equality and Campaign Finance
Reform 94 Colum L.Rev. 1369 1369 and n. 1 (1994) (noting that Austins rationale was based on equalizing political
speech), Ashdown Controlling Campaign Spending and the New Corruption: Waiting lot the Court 44 Vand L.Rev.
767. 781 (1991) Eule. Promoting Speaker Diversity: Austin and Metro Broadcasting 1990 S.ct. Rev. 105 108-111.
Justice THOMAS does not join Part IV of the Courts opinion.
The dissent protests that 1791 rather than 1800 should be the relevant date. and that "[m]ore than half of the century's
total business charters were issued between 1796 and 1800." Post at 949 n. 53. I used 1800 only because the dissent
did. But in any case. it is surely fanciful to think thata consensus of hostility towards corporations was transformed into
general favor at some magical moment between 1791 and 1796.
"[P]eople in 1800 identified corporations with franchised monopolies." L. Friedman A History of American Law 194
(2d ed.1985) (hereinafter Friedman). "The chief cause for the changed popular attitude towards business corporations
that marked the opening of the nineteenth century was the elimination of their inherent monopolistic character. This
was accomplished primarily by an extension of the principle of free incorporation under general laws." 1 w. Fletcher.
Cyclopedia of the Law of Corporations §2. p. 8 (rev. ed.2006).
At times (though not always) the dissent seems to exclude such nonbusiness corporations" from its denial of free
speech rights. See post at 949 - 950. Finding in a seemingly categorical text a distinction between the rights of business
corporations and the rights of non-business corporations is even more imaginative than finding a distinction between the
rights of all corporations and the rights of other associations.
The best the dissent can come up with is that [p]ostratification practice' supports its reading of the First Amendment.
Post, at 951 n. 56. For this proposition the dissent cites Justice Whites statement (in dissent) that "[t]he common law
was generally interpreted as prohibiting corporate political participation," First Nat bank of Boston v Bellotfi 435 U.S
765 819 98 S.ct. 1407 55 L.Ed.2d 707 (1978). The sole authority Justice White cited for this proposition id.. at 819.
n. 14. 98 S.cl. 1407. was a law-review note that made no such claim. To the contrary, it stated that the cases dealing
with the propriety of corporate political expenditures were 'few." Note, Corporate Political Affairs Programs 70 Yale L.
821. 852 (1961 ). More specifically the note cites only two holdings to that effect one by a Federal District Court and one
by the Supreme Court of Montana. ld.. at 852. n. 197 Of course even if the common law was generally interpreted" to
prohibit corporate political expenditures as ultra fires that would have nothing to do with whether political expenditures
that were authorized by a corporations charter could constitutionally be suppressed .

As additional "[p]ostratification practice" the dissent notes that the Court did not recognize any First Amendment
protections for corporations until the middle part of the 20th century." Post at 951. n. 56. But it did that inGrosjean v.
American Press Co.. 297 U.S. 233. 56 S.cl. 444 80 L Ed 660 (1936),a case involving freedom of the press-which
the dissent acknowledges did cover corporations from the outset. The relative recency of that first case is unsurprising.
All of our First Amendment jurisprudence was slow to develop. Wedid not consider application of the First Amendment
to speech restrictions other than prior restraints until 1919 see Schenck v United States. 249 us 47. 39 s.ct 247 63
L.Ed. 470 (1919), we did not invalidate a state law on First Amendment grounds until 1931 see Stromberg v. California
283 U.S 359 51 S.ct. 532 75 L.Ed. 1117 (1931) and a federal law until 1965. see Lamont v. Postmaster General
381 U.S. 301. 85 SCI. 1493. 14 L.Ed.2d 398 (1965).
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The dissent seeks to avoid this conclusion (and to tum a liability into an asset) by interpreting the Freedom of the Press
Clause to refer to the institutional press (thus demonstrating, according to the dissent that the Founders "did draw
distinctions-explicit distinctions-between types of speakers or speech outlets or forms"). Post at 951 - 952 and n.
57. It is passing strange to interpret the phrase "the freedom of speech or of the press" to mean not everyones right to
speak or publish but rather everyone's right to speak or the institutional presss right to publish. No one thought that is
what it meant. Patriot Noah Websters 1828 dictionary contains under the word "press the following entry:

Liberty of the press, in civil policy is the free right of publishing books pamphlets or papers without previous restraint
or the unrestrained right which every citizen enjoys of publishing his thoughts and opinions subject only to punishment
for publishing what is pernicious to morals or to the peace of the state." 2 American Dictionary of the English Language
(1828) (reprinted 1970).
As the Courts opinion describes ante at 905 - 906 our jurisprudence agrees with Noah Webster and contradicts
the dissent.
"The liberty of the press is not confined to newspapers and periodicals. It necessarily embraces pamphlets and
leaflets.... The press in its historical connotation comprehends every sort of publication which affords a vehicle of
information and opinion.' Lovell v. City of Griffin 303 u s 444 452. 58 s cl 666 82 L.Ed. 949 (1938).

The dissent says that " speech " refers to oral communications of human beings. and since corporations are not human
beings they cannot speak. Post, at 950, n. 55. This is sophistry.The authorized spokesman of a corporation is a human
being, who speaks on behalf of the human beings who have formed that association-just as the spokesman of an
unincorporated association speaks on behalf of its members. The power to publish thoughts. no less than the power
to speak thoughts belongs only to human beings but the dissent sees no problem with a corporations enjoying the
freedom of the press.

The same footnote asserts that 'it has been claimed that the notion of institutional speech did not exist in post-
revolutionary America. " This is quoted from a law-review article by a Bigelow Fellow at the University of Chicago
(Fagundes, State Actors as Firsl Amendment Speakers 100 Nw u L Rev. 1637 1654 (2006)), which offers as the
sole support for its statement a treatise dealing with government speech. M. Yudof When Government Speaks
42-50 (1983). The cited pages of that treatise provide no support whatever for the statement-unless, as seems
overwhelmingly likely the "institutional speech' referred to was speech by the subject of the law-review article,
governmental institutions.
The other authority cited in the footnote. a law-review article by a professor at Washington and Lee Law School
Bezanson Institutional Speech 80 Iowa L.Rev. 735 775 (1995), in fact contradicts the dissent, in that it would accord
free-speech protection to associations.

Specifically Part I infra. at 931 - 938 addresses the proceduralhistory of thecase and the narrower grounds of decision
the majority has bypassed. Part II infra at 938 - 942 addresses stare decision. Part Ill infra, at 942 - 961. addresses
the Court's assumptions that BCRA "bans" corporate speech that identity-based distinctions may not be drawn in the
political realm, and that Austin and McConnell were outliers in our First Amendment tradition. Part iv infra at 961 - 979.
addresses the Courts treatment of the anticorruption antidistortion. and shareholder protection rationales for regulating
corporate electioneering.
See Yee V Escondido. 503 u.s 519 535. 112 sci 1522 118 L.Ed.2d 153 (1992) ("[U]nder this Courts Rule 14.1(a)
only questions set forth in the petition or fairly included therein willbe considered by the Court" (internal quotation marks
and alteration omitted)) Woodv Allen.558 U.S 290. 130 S.CL 841. 175 L .Ed 2d 738. 2010 WL 173369 5 ("Mhe fact that
petitioner discussed [an] issue in the text of his petition for certiorari does not bring it before us. Rule 14.1(a) requires that
a subsidiary question be fairly included in the question presented for our review' (internal quotation marks and brackets
omitted)) Cooper Industries. Inc. v. Aviall Services. Inc . 543 U S 157. 168-169. 125 S.ct. 577 160 L.Ed.2d 548 (2004)
(We ordinarily do not decide in the first instance issues not decided below' (internal quotation marks omitted)).
The majority states that in denying Citizens Uniteds motion for a preliminary injunction the District Court "addressed"
the facial validity of BCRA §203. Ante. at 892 - 893. That is true in the narrow sense that the court observed the issue
was foreclosed by McConnell v. FEC 540 U.$. 93. 124 S.ct. 619. 157 L Ed2d 491 (2003). See 530 F.Supp.2d 274.
278 (D.D.C.2008) (per curium). Yet as explained above Citizens United subsequently dismissed its facial challenge, so
that by the time the District Court granted the Federal Election Commissions (FEC) motion for summary judgment App
261 a-262a any question about statutory validity had dropped out of the case. That latter ruling by the District Court was
the final decision from which Citizens United appealed to this Court under BCRA § 403(a)(3). As regards the lower
court decision that has come before us the claim that §203 is facially unconstitutional was neither pressed nor passed
upon in any form.
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Shortly before Citizens United mooted the issue by abandoning its facial challenge. the Government advised the District

Court that it "require[d] time to develop a factual record regarding [the] facial challenge." 1:07-cv-2240-RCL-RWR.

Docket Entry No. 47 p. 4 (Mar. 26. 2008). By reinstating a claim that Citizens United abandoned. the Court gives it a

perverse litigating advantage over its adversary which was deprived of the opportunity to gather and present information

necessary to its rebuttal.

In fact we do not even have a good evidentiary record of how § 203 has been affecting Citizens United which never
submitted to the District Court the detailsof Hillarys funding or its own finances. We likewise have no evidence of how

§203 and comparable state laws were expected to affect corporations and unions in the future.
It is true. as the majority points out that theMcConnellCourt evaluated the facial validity of §203 in light of an extensive
record.See ante at 893 - 894. But that record is not before us in this case. And in any event the majority's argument

for striking down §203 depends on its contention that the statute has proved too "chilling" in practice-and in particular
on the contention that the controlling opinion in WRIL. 551 U.S. 449. 127 S Ct 2652 168 L.Ed 2d 329 (2007) failed

to bring sufficient clarity and "breathing space' to thisarea of law.See ante, at 892, 894 - 897. We have no record with

which to assess that claim. The Court complains at lengthabout the burdens of complying with §203 but we have no
meaningful evidence to show how regulated corporations and unionshaveexperienced its restrictions.

Our cases recognize a "type of facial challenge in the First Amendment context under which a law may be overturned

as impermissibly overbroad because a substantial number of its applications are unconstitutional." Washington State

Grange v. Washington State Republican Party. 552 u s 442. 449. n. 6. 128 S.ct 1184. 170 L.Ed.2a 151 (2008) (internal

quotation marks omitted). Citizens United has not made an overbreadth argument and [w]e generally do not apply the

strong medicine of overbreadth analysis where the parties fail to describe the instances of arguable overbreadth of the

contested law" ibid.(internalquotationmarks omitted). If our colleagues nonetheless concluded that §203sfatal flaw is

that it affects too much protectedspeech they should have invalidated it for overbreadth and given guidance as to which

applications are permissible so that Congress could go about repairing the error.

Also perplexing is the majoritys attempt to pass blame to the Government for its litigating position. By hold[ing] out the

possibility of ruling for Citizens United ona narrow ground yet refrain[ing] from adopting that position." the majority says

the Government has caused added uncertainty [that] demonstrates the necessity to address the question of statutory

validity." Ante, at 895. Our colleagues have apparently never heard of an alternative argument. Like every litigant, the

Government would prefer to win its case outright. failing that it would prefer to lose on a narrow ground. The fact that

there are numerous different ways this case could be decided. and that the Government acknowledges as much, does

not demonstrate anything about the propriety of a facial ruling.

The majority's "chilling" argument is particularly inapposite with respect to 2 u S c §441b's longstanding restriction on
the use of corporate general treasury funds for express advocacy. If there was ever any significant uncertainty about

what counts as the functional equivalent of express advocacy there has been little doubt about what counts as express
advocacy since the "magicwords" test of Buckley v Valdo 424 u.s 1. 44 n. 52. 96 s Ct 612. 46 L.Ed.2d 659 (1976)

(per curium). Yet even though Citizens United's briefs never once mention § 441 b's restriction on express advocacy:

even though this restriction does not generate chilling concerns and even though no one has suggested that Hillary

counts as express advocacy the majority nonetheless reaches out to opine that this statutory provision is invalid" as

well. Ante at 913.

The majority adds that the distinction between facial and asapplied challenges does not have "some automatic effect"

that mechanically controls the judicial task. Ante at 893. I agree but it does not follow that in any given case we should

ignore the distinction. much less invert it.

Professor Fallon proposes an intricate answer to this question that the majority ignores. Fallon 1327-1359. It bears
mention that our colleagues have previously cited Professor Fallon's article for the exact opposite point from the one they

wish to make today. InGonzales v. Carhart. 550 U.S. 124. 127 S.cl 1610. 167 L.Ed2d 480 (2007), the Court explained

that "[i]t is neither our obligation nor within our traditional institutional role to resolve questions of constitutionality with

respect to each potential situation that might develop" and "[f]or this reason [a]sapplied challenges are the basic building

blocks of constitutional adjudication. ' Id.. at 168 127 S Ct 1610 (opinion for the Court by KENNEDY J.) (quoting Fallon

1328 (second alteration in original)).

Internal Revenue Code section 501(c)(4) applies inter alia to nonprofit organizations "operated exclusively for the

promotion of social welfare. the net earnings of which are devoted exclusively to charitable educational, or recreational

purposes."

THE CHIEF JUSTICE is therefore much too quick when he suggests that "[e]ven if considered in as-applied terms. a
holding in this case that the Act may not be applied to Citizens United-because corporations as well as individuals enjoy
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the pertinent First Amendment rights-would mean that any other corporation raising the same challenge would also win."
Ante at 919 (concurring opinion). That conclusion would only follow if theCourt were to ignore Citizens United's plausible
asapplied arguments and instead take the implausible position that all corporations and all types of expenditures enjoy
the same First Amendment protections which always trump the interests in regulation. At times the majority appears to
endorse this extreme view. At other times however it appears to suggest that nonprofit corporations have a better claim
to First Amendment protection than for-proht corporations see ante at 897 907 "advocacy" organizations have a better
claim than other nonprofits ante at 897 domestic corporations have a better claim than foreign corporations ante at
911 - 912 small corporations have a better claim than large corporations ante at 906 ._908. and printed matter has a
better claim than broadcast communications ante, at 904. The majority never uses a multinational business corporation
in its hypotheticals.
The Court entirely ignores this statutory argument. It concludes that § 203 applies to Hillary on the basis of the
films content ante at 889 - 890 without considering the possibility that § 203 does not apply to video-on-demand
transmissions generally.
See Colorado Right to Lire Comm. Inc. v. Coffman 498 F ad 1137 1148 (CA 10 2007) (adopting this rule and noting
that "every other circuit to have addressed this issue" has done likewise). Brief for Independent Sector as Amicus Curiae
10-11 (collecting cases). The Court rejects this solution in part because the Government "merely suggest[s] ii" and "does
not say that it agrees with the interpretation." Ante. at 892. Our colleagues would thus punish a defendant for showing
insufficient excitement about a ground it has advanced. at the same time that they decide the case on a ground the
plaintiff expressly abandoned. The Court also protests that a dh minims standard would requir[e] intricate caseby-case
determinations." Ante. at 892. But dh minims tests need not be intricate at all. A test that granted MCFL status to §
501(c)(4) organizations if they received less than a fixed dollar amount of business donations in the previous year or if
such donations represent less than a fixed percentage of their total assets. would be perfectly easy to understand and
administer.
Another bypassed ground. not briefed by the parties would have been to revive the Snowe-Jeffords Amendment in
BCRA § 203(c) allowing certain nonprofit corporations to pay for electioneering communications with general treasury
funds to the extent they can trace the payments to individual contributions. See Brief for National Ritle Association as
Amicus Curiae 5-15 (arguing forcefully that Congress intended this result).
THE CHIEF JUSTICE finds our discussion of these narrower solutions 'quite perplexing" because we suggest that the
Court should "latch on to one of them in order to avoid reaching the broader constitutional question" without doing the
same ourselves. Ante at 918 - 919.There is nothing perplexing about the matter because we are not similarly situated
Io our colleagues in the majority. We do not share their view of the First Amendment. Our reading of the Constitution
would not lead us to stake down any statutes or overturn any precedents in this case and we therefore have no occasion
to practice constitutional avoidance or to vindicate Citizens United's as-applied challenge. Each of the arguments made
above is surely at least as strong as the statutory argument the Court accepted in last year's Voting Rights Act case
Northwest Austin Municipal Ut/I Dist No One v. Holder 557 U S 193 129 S.cl 2504 174 L Ed.2d 140 (2009).
I will have more to say shortly about the merits-about why Austin and McConnell are not doctrinal outliers, as the Coup
contends and why their logic is not only defensible but also compelling. For present purposes I limit the discussion to
stare-decisis-specific considerations.
THE CHIEF JUSTICE suggests that Austin has been undermined by subsequent dissenting opinions.Ante at 934. Under
this view it appears that the more times the Court stands by a precedent in the face of requests to overrule it the weaker
that precedent becomes. THE CHIEF JUSTICE further suggests that Austin"is uniquely destabilizing because it threatens
to subvert our Courts decisions even outside" its particular facts. as when we applied its reasoning in McConnell. Ante
at 922. Once again the theory seems to be that the more we utilize a precedent the more we call it into question For
those who believe Austin was correctly decided-as the Federal Government and the States have long believed as
the majority of Justices to have sewed on the Court since Austin have believed and as we continue to believe--there
is nothing "destabilizing" about the prospect of its continued application. It is gutting campaign finance laws across the
country as the Court does today that will be destabilizing.
Additionally the majority cites some recent scholarship challenging the historical account of campaign finance law given
in United Statesv. Automobile Workers.352 U.S 567 77 S Ct 529. 1 L.Ed.2d 563 (1957).Ante at 912. Austindid not so
much as allude to this historical account much less rely on it. Even if the scholarship cited by the majority is correct that
certain campaign finance reforms were less deliberate or less benignly motivated than Automobile Wooers suggested
the point remains that this body of law has played a significant and broadly accepted role in American political life for
decades upon decades.
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See Brief for State ofMontana et al. as Amici Curiae 5-13 see alsoSupp. Brief for Senator JohnMcCain et al. as Amis

Curiae 1 a-8a (listing 24 States that presently limit or prohibit independent electioneering expenditures from corporate

general treasuries).

Magleby. The Importance of the Record in McConnell v. FEC 3 Election L. J. 285 (2004).

To be sure the majority may respond that Congress can correct the imbalance by removing BCRAs soft-money limits.

Cf. Tr. of Oral Arg 24 (Sept 9, 2009) (query of KENNEDY J.). But this is no response to any legislature that takes

campaign finance regulation seriously. It merely illustrates the breadth of the majoritys deregulatory vision.

See Brief for Committee for Economic Development asAmicus Curiae;Brief for American Independent Business Alliance

as Amicus Curiae.But see Supp. Brief for Chamber of Commerce of the UnitedStates of America as Amicus Curiae.

See Brief for American Federation of Labor and Congress of Industrial Organizations as Amicus Curiae3. 9.

See Brief for Independent Sector as Amicus Curiae16-20.

See Brief for State of Montana et al. as Amici Curiae.

The FEC established this process following the Courts June 2007 decision in that case. 551 U.S 449. 127 sci. 2652 168

L Ed ad 329. In the brief interval between the establishment of this process and the 2008 election, corporations and unions

used it to make $108.5 million in electioneering communications. Supp. Brief for Appellee 22-23, FEC, Electioneering

Communication Summary. online at http://fec. gov/finance/disclosure/ECSummary.shtml (all Internet materials as visited

Jan. 18. 2010 and available in Clerk of Court's case file).

Concededly. Austin and McConnell were constitutional decisions and we have often said that claims of stare decision

are at the weakest in that field where our mistakes cannot be corrected by Congress." Vieth v. Jubel/rer 541 U S 267

305 124 S.ct. 1769. 158 L Ed.2d 546 (2004) (plurality opinion). As a general matter this principle is a sound one. But

the principle only takes on real force when an earlier ruling has obstructed the normal democratic process. it is the fear of

making "mistakes [that] cannot becorrected byCongress" ibid. that motivatesus to review constitutional precedents with

a more critical eye. Austin and McConnell did not obstruct state or congressional legislative power in any way. Although

it is unclear how high a bar today°s decision will pose to future attempts to regulate corporate electioneering it will clearly
restrain much legislative action.

See FEC. Number of Federal PAC's Increases http://fec. gov/press/ press2008/20080812paccount.shtml.

See Supp. Brief for Appellee 16 (citing FEC statistics placing this figure at $840 million). The majority finds the PAC

option inadequate in part because [a] PAC is a separate association from the corporation." Ante at 897. The formal

"separateness of PACs from their host corporations-which administer and control the PACs but which cannot funnel

general treasury funds into them or force members to support them-is of course. the whole point of the PAC mechanism.

Roaming far afield from the case at hand the majority worries that the Government will use §203 to ban books pamphlets
and blogs. Ante, at 896. 904, 912 - 913. Yet by its plain terms. §203 does not apply to printed material. See 2 U.

§ 434(f)(3)(A)(i) see also 11 CFR § 100.29(c)(1) ([E]lectioneering communication does not include communications
appearing in print media"). And in light of the ordinary understanding of the terms broadcast cable [and] satellite" §
434(f)(3)(A)(i), coupled withCongress clear aim of targeting "a virtualtorrent of televised election-related ads" McConnell

540 u s . at 207 124 S Ct 619. we highly doubt that §203 could be interpreted to apply to a Web site or book that happens
to be transmitted at some stage over airwaves or cable lines. or that the FEC would ever try to do so. See 11 CFR §
100.26 (exempting most Internet communications from regulation as advertising) § 100.155 (exempting uncompensated
Internet activity from regulation as an expenditure) Supp. Brief for Center for Independent Media et al. as Amici Curiae

14 (explaining that "the FEC has consistently construed [BCRAs] media exemption to apply to a variety of non-traditional

media"). If it should the Government acknowledges "there would be quite [a] good as-applied challenge." Tr. of Oral

Arg. 65 (Sept. 9 2009).

As the Government points out with a media corporation there is also a lesser risk that investors will not understand

learn about, or support the advocacy messages that the corporation disseminates. Supp. Reply Brief for Appellate 10.

Everyone knows and expects that media outlets may seek to influence elections in this way.

2 u.s.c. §434(f)(3)(A)(l).
§434(f)(3)(C)

§434(f)(3)(A)(i)(||).
§ 441b(b),McConnell. 540 U.S.. at 211. 124 S.ct. 619.

§ 441b(b)(2)(C).
WRTL.551 U.S. 449 470. 127 s.ci. 2652, 168 L.Ed.2d 329 (2007) (opinionof Roberts C.J.).
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It is likewise nonsense to suggest that the FECs " business is to censor. " Ante, at 896 (quotingFreedman v. Maryland.

380 U.S 51 57. 85 S.ct 734. 13 L.Ed.2d 649 (1965)). The FECs business is to administer and enforce the campaign

finance laws. The regulatory body at issue in Freedman was a state Board of Censors that had virtually unfettered

discretion to bar distribution of motion picture films it deemed not Io be "moral and proper." See /d..at 52-53. and n 2.

85 S.ct. 734. No movie could be shown in the State of Maryland that was not first approved and licensed by the Board

of Censors. ld. al 52 n 1. 85 s Ct. 734 It is an understatement to say that Freedman is not on point and the majoritys

characterization of the FEC is deeply disconcerting.

Citizens United has administered this PAC for over a decade. See Defendant FECs Memorandum in Opposition to

Plaintiffs Second Motion for Preliminary injunction in No 07-2240 (ARR RCL RWR) (DC) p 20. Citizens United also

operates multiple "527" organizations that engage in partisan political activity. See Defendant FEC's Statement of Material
Facts as to which There Is No Genuine Dispute in no. 07-2240(DC). 111122-24.

See eg Bethel School Dist. No. 403 V Fraser 478 U.S 675. 682 106 S Ci 3159. 92 L Ed.2a 549 (1986) lmhe

constitutional rights of students in public school are not automatically coextensive with the rights of adults in other

settings").

See e.g. Jones v Non/i Carolina PrisonersLabor Union Inc 433 U S 119. 129. 97 Sct 2532 53 L.Ed.2d 629 (1977)

("In a prison context an inmate does not retain those First Amendment rights that are inconsistent with his status as a

prisoner or with the legitimate oenological objectives of the corrections system' (internal quotation marks omitted)).

See e.g. Parker v Levy 417 U S. 733 758. 94 sci. 2547. 41 L Ed.2d 439 (1974) ('While the members of the military

are not excluded from the protection granted by the First Amendment the different character of the military community

and of the military mission requiresa different application of those protections").

See e.g. 2 U.S C § 441e(a)(1) (foreign nationals may not directly or indirectly make contributions or independent
expenditures in connection witha U.S. election).
See e.g. C/vll Service Commn v. Letter Carriers. 413 U S. 548. 93 S Ct 2880. 37 L.Ed.2d 796 (1973) (upholding

statute prohibiting Executive Branch employees from taking "any active part in political management or in political

campaigns (internal quotation marksomitted)) Public Workers v. Mitchell. 330 U.S 75. 67 S.ct 556. 91 L Ed 754 (1947)

(same),UnitedStatesv Wurzbach.280 U S 396. 50 S.ct 167 74 L Ed 508 (1930) (upholding statute prohibiting federal

employees from making contributions to Members of Congress for "any political purpose whatever (internal quotation

marks omitted)) Ex parte Cuts. 106 u S 371. 1 S.ct 381 27 L Ed 232 (1882) (upholding statute prohibiting certain

federal employees from giving money to other employees for political purposes).

The majority states that the cases just cited are 'inapposite" because they "stand only for the proposition that there are

certain governmental functions that cannot operate without some restrictions on particular kinds of speech."Ante,at 899.

The majoritys creative suggestion that these cases stand only for that one proposition is quite implausible. In any event

the proposition lies at the heart of this case as Congress and half the state legislatures have concluded over many

decades that their core functions of administering elections and passing legislation cannot operate effectively without

some narrow restrictions on corporate electioneering paid for by general treasury funds.

Outside of the law of course. it is a commonplace that the identity and incentives of the speaker might be relevant to an

assessment of his speech.See Aristotle Poetics 43-44 (M. Heath transl. 1996) ("in evaluating any utterance or action

one must take into account not just the moral qualities of what is actually done or said but also the identity of the agent or

speaker the addressee the occasion the means and the motive"). The insight that the identity of speakers is a proper

subject of regulatory concern it bears noting motivates the disclaimer and disclosure provisions that the Court today

upholds.

I dissented in Forbes because the broadcaster's decision to exclude the respondent from its debate was done "on the
basis of entirely subjective ad hoc judgments," 523 U.S.. at 690 118 s.ct. 1633. that suggested anticompetitive viewpoint

discrimination id.. at 693-694 118 S.ct. 1633. and lackeda compelling justification. Needless to say my concerns do

not apply to the instant case.

The law at issue inBurson was far from unusual. '[A]II 50 States" the Court observed "limit access to the areas in or

around polling places." 504 U S. at 206. 112 S.ct. 1846; see also Note. 91 Ky. L. J. 715 729 n. 89 747-769 (2003)

(collecting statutes). I dissented in Bursonbecause the evidence adducedto justify Tennessees law was "exceptionally

thin" 504 U S . at 219 112 S.ct. 1846, and "the reason for [the] restriction [had] disappear[ed]" over time rd.. at 223

112 S.ct. 1846. "In short" I concluded 'Tennessee ha[d] failed to point to any legitimate interest that would justify its

selective regulation of campaign-related expression" ld.. at 225. 112 S.ct. 1846. These criticisms are inapplicable to

the case before us.
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They are likewise entitled to regulate media corporations differently from other corporations to ensure that the law 'does

not hinder or prevent the institutional press from reporting on, and publishing editorials about newsworthy events." "

McConnell. 540 U.S.. at 208. 124 S.ct. 619 (quoting Austin v. Michigan Chamber al Commerce 494 u.s 652 668 110

S Ct 1391. 108 L.Ed.2d 652 (1990)).

The Court all but confesses that a categorical approach to speaker identity is untenable when it acknowledges that

Congress might be allowed to take measures aimed at "preventing foreign individuals or associations from influencing our

Nation's political process."Ante at 911. Such measures have been a part of U.S. campaign finance law for many years.

The notion that Congress might lack the authority to distinguish foreigners from citizens in the regulation of electioneering

would certainly have surprised the Framers whose "obsession with foreign influence derived from a fear that foreign

Powers and individuals had no basic investment in the well-being of the country." Teachout, The Anti-Corruption Principle
94 Cornell L.Rev 341 393 n 245 (2009) (hereinafter Teachout) see also u.s Const. An. I § 9 cl. 8 ("[N]o Person

holding any Office of Profit or Trust shall without the Consent of the Congress accept of any present Emolument,

Office, or Title of any kind whatever. from any King Prince or foreign State"). Professor Teachout observes that a

corporation might be analogized to a foreign power in this respect 'inasmuch as its legal loyalties necessarily exclude

patriotism. Teachout 393 n. 245.

See A. Bickel The Supreme Court and the Idea of Progress 59-60 (1978), A. Meiklejohn Political Freedom: The

Constitutional Powers of the People 3940 (1965). Tokaji First Amendment Equal Protection On Discretion. inequality

and Participation 101 Mach L.Rev. 2409. 2508-2509 (2003). Of course voting is not speech in a pure or formal sense but

then again neither is a campaign expenditure both are nevertheless communicative acts aimed at influencing electoral

outcomes. Cf. Strauss Corruption Equality and Campaign Finance Reform 94 Colum L Rev 1369 1383-1384 (1994)

(hereinafter Strauss).

Scholars have found that only a handful of business corporations were issued charters during the colonial period, and only

a few hundred during all of the 18th century. See E. Dodd American Business Corporations Until 1860 p. 197 (1954), L.

Friedman A History of American Law 188-189 (2d ed. 1985). Baldwin American Business Corporations Before 1789. 8

Am. Hist. Rev. 449 450-459 (1903). Justice SCALIA quibbles with these figures whereas we say that "a few hundred"

charters were issued to business corporations during the 18th century he says that the number is "approximately 335."

Ante at 925 (concurring opinion). Justice SCALIA also raises the more serious point that it is improper to assess these

figures by todays standards ante at 926. though I believe he fails to substantiate his claim that "the corporation was a

familiar figure in American economic life by the centurys end. ibid.(internal quotation marks omitted). His formulation

of that claim is also misleading because the relevant reference point is not 1800 but the date of the First Amendments

ratification in 1791. And at that time the number of business charters must have been significantly smaller than 335,

because the pace of chartering only began to pick up steam in the last decade of the 18th century. More than half of the

centurys total business charters were issued between 1796 and 1800. Friedman. History of American Law, at 189.

See Letter from Thomas Jefferson to Tom Logan (Nov. 12, 1816), in 12 The Works of Thomas Jefferson 42 44 (p. Ford

ed. 1905) ("l hope we shall crush in [its] birth the aristocracy of our ponied corporations which dare already to challenge

our government to a trial of strength and bid defiance to the laws of our country').

In normal usage then as now the term "speech" referred to oral communications by individuals. See e.g. 2 S. Johnson

Dictionary of the English Language 1853-1854 (4th ed. 1773) (reprinted 1978) (listing as primary definition of "speech":

"The power of articulate utterance the power of expressing thoughts by vocal words'); 2 n. Webster American Dictionary

of the English Language (1828) (reprinted 1970) (listing as primary definition of "speech: "The faculty of uttering articulate

sounds orwords.as in human beings; the facultyof expressingthoughts by words or articulate sounds.Speechwas given

to man by his Creator for the noblest purposes'). Indeed it has been 'claimed that the notion of institutional speech
did not exist in postrevolutionary America. Fagundes, State Actors as First Amendment Speakers. 100 Nw U L. Rev.

1637 1654 (2006) see also Bezanson Institutional Speech. 80 lowa L Rev 735 775 (1995) ("In the intellectual heritage

of the eighteenth century the idea that free speech was individual and personal was deeply rooted and clearly manifest

in the writings of Locke Milton and others on whom the framers of the Constitution and the Bill of Rights drew"). Given

that corporations were conceived of as artificial entities and do not have the technical capacity to "speak the burden

of establishing that the Framers and ratifiers understood "the freedom of speech" to encompass corporate speech is, I

believe far heavier than the majority acknowledges.

Postratification practice bolsters the conclusion that the First Amendment "as originally understood. ante at 906, did

not give corporations political speech rights on a par with the rights of individuals. Well into the modern era of general

incorporation statutes, [t]hecommon law was generally interpreted as prohibiting corporate political participation"First

Nat. Bank of Boston v. Bellofti.435 U.S. 765. 819. 98 S.ct 1407. 55 L.Ed.2d 707 (1978) (white, J. dissenting), and
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this Court did not recognize any First Amendment protections for corporations until the middle part of the 20th century

see ante at 899 - 900 (listing cases).

In fact the Free Press Clause might be timed against Justice SCALIA for two reasons. First. we learn from it that

the drafters of the First Amendment did draw distinctions-explicit distinctions-between types of "speakers" or speech

outlets or forms. Second the Courts strongest historical evidence all relates to the Framers views on the press see

ante at 906 - 907 ante at 926 - 928 (SCALIA, J.,concurring) yet while the Court tries to sweep this evidence into the

Free Speech Clause the Free Press Clause provides a more natural textual home. The text and history highlighted by

our colleagues suggests why one type of corporation those that are part of the press might be able to claim special First

Amendment status and therefore why some kinds of "identity"-based distinctions might be permissible after all. Once

one accepts that much the intellectual edifice of the majority opinion crumbles.

Cf. L Levy Legacy of Suppression: Freedom of Speech and Press in Early American History 4 (1960) ("The meaning

of no other clause of the Bill of Rights at the time of its framing and ratification has been so obscure to us" as the Free

Speech and Press Clause).

As the majority notes there is some academic debate about the precise origins of these developments. Ante at 912

see also n. 19, supra.There isalways some academic debate about such developments the motives of legislatures are

never entirely clear or unitary. Yet the basic shape and trajectory of 20th-century campaign finance reform are clear and

one need not take a naive or triumphalism view of this history to find it highly relevant. The Courts skepticism does nothing

to mitigate the absurdity of its claim that Austin and McConnell were outliers. Nor does it alter the fact that five Justices

today destroy a longstanding American practice.

See PipeNtters v. United States 407 U.S. 385 409 414-415. 92 S.ct 2247 33 L.Ea2d 1 1 (1972) (reading the statutory

bar on corporate and union campaign spending not to apply to "the voluntary donations of employees" when maintained

in a separate account because "[t]he dominant [legislative] concern in requiring that contributions be voluntary was,

after all, to protect the dissenting stockholder or union member') Automobile Workers. 352 U.S.. at 592 77 Sct. 529

(advising the District Court to consider on remand whether the broadcast in question was "paid for out of the general

dues of the union membership or [whether] the funds [could] be fairly said to have obtained on a voluntary basis").United

States v. CIO 335 U S 106. 123 68 s.ct 1349. 92 L.Ed. 1849 (1948) (observing that "funds voluntarily contributed

[by union members or corporate stockholders] for election purposes" might not be covered by the expenditure bar).

Both the PipeHtters and the Automobile Workers Court approvingly referenced Congress goal of reducing the effect of

aggregated wealth on federal elections" understood as wealth drawn from a corporate or union general treasury without

the stockholders or members' free and knowing choice." Pip e fitters 407 U.S.. at 416. 92 S.CL 2247: see Automobile

Workers 352 U S. at 582 77 sci. 529.

The two dissenters inPipetitters would not have read the statutory provision in question a successor to § 304 of the
Taft-Hartley Act to allow such robust use of corporate and union funds to finance otherwise prohibited electioneering.

"This opening of the door to extensive corporate and union influence on the elective and legislative processes" Justice

Powell wrote. must be viewed with genuine concern. This seems Io me to be a regressive step as contrasted with

the numerous legislative and judicial actions in recent years designed to assure that elections are indeed free and

representative." 407 U.S at 450. 92 S.ct 2247 (opinion of Powell, J. joined by Burger C.J.).

Specifically these corporations had to meet three conditions. First they had to be formed "for the express purpose of

promoting political ideas" so that their resources reflected political support rather than commercial success. MCFL 479

U.S.. at 264. 107 S.ct 616 Next they had to have no shareholders so that "persons connected with the organization

will have no economic disincentive for disassociatingwith it if they disagree with its political activity." ibid. Finally they

could not be "established by a business corporation or a labor union" nor accept contributions from such entities lest
they "serve] as conduits for the type of direct spending that creates a threat to the political marketplace." ibid.

According to THE CHIEF JUSTICE we are "erroneous]' in claimingthat McConnell and Beaumont " reaffirmed " Austin.

Ante, at 919 - 920. In both cases the Court explicitly relied on Austin and quoted from it at length. See 540 ups..
at 204-205. 124 S.ct. 619 539 U.S.. at 153-155 158 160. 163. 123 S.ct. 2200; see also ante at 893 _ 894 ("The

holding and validity of Austin were essential to the reasoning of the McConnell majority opinion") Brief for Appellants

National Rifle Association et al. O.T. 2003 No. 02-1675 p.21 ('beaumont reaffirmed the Austinrationale for restricting

expenditures").The McConnell Court did so in the teeth of vigorous protests by Justices in todays majority that Austin

should be overruled. See ante at 893 -894 (citing relevant passages) see alsoBeaumont.539 U S.. at 163-164 123

sci. 2200 (KENNEDY J., concurring in judgment).BothCourts also heard criticismsof Austin fromparties or amice.See

Brief for Appellants Chamber of Commerce of the United States et al. 0.T.2003 No. 02-1756 p. 35 n. 22 Reply Brief

for Appellants/Cross-Appellees Senator Mitch McConnell et al. O.T. 2003 No. 02-1674 pp. 13-14 Brief for Pacific
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reaffirmation of a precedent then l do not know what would.

Cf. Nixon v Shrink Missouri Government PAC. 528 U.S 377. 389. 120 S.ct 897. 145 L Ed 2d 886 (2000) (recognizing

"the broader threat from politicians too compliant with the wishes of large contributors'). Though discrete in scope these

experiments must impose some meaningful limits if they are to have a chance at functioning effectively and preserving the

publics trust. "Even if it occurs only occasionally, the potential for such undue influence is manifest. And unlike straight

cash-for-votes transactions, such corruption is neither easilydetected nor practical to criminalize."McConnell 540 U s.

at 153. 124 S cl 619 There should be nothing controversial about the proposition that the influence being targeted is

"undue.' In a democracy, officeholders should not make public decisions with the aim of placating a financial benefactor,

except to the extent that the benefactor is seen as representative of a larger constituency or its arguments are seen as

especially persuasive.

The majority declares by fiat that the appearance of undue influence by highspending corporations 'Will not cause the

electorate to lose faith in our democracy." A 1lie. at 910. The electorate itself has consistently indicated otherwise both

in opinion polls see McConnell v.FEC. 251 F.Supp.2d 176. 557-558. 623-624 (D.D.C.2003) (opinion of Kollar-Kotelly

J.) and in the laws its representatives have passed. and our colleagues have no basis for elevating their own optimism

into a tenet of constitutional law.

Quite distinct from the interest in preventing improper influences on the electoral process. I have long believed that "a

number of [other] purposes. both legitimate and substantial may justify the imposition of reasonable limitations on the

expenditures permitted during the course of any single campaign.'Davis v. FEC. 554 U s. 724 . 128 S.ct 2759.

2779. 171 L.Ed.2d 737 (2008) (opinion concurring in pan and dissenting in part). In my judgment such limitations may

be justified to the extent they are tailored to "improving the quality of the exposition of ideas" that voters receive. ibid.

"free[ing] candidates and their staffs from the interminable burdenof fundraising," ibid.(internal quotation marks omitted)

and "protect[ing] equalaccess to the political arena"Randall v. Sorrell 548 US. 230. 278. 126 S.ct 2479. 165 L.Ed.2d

482 (2006) (STEVENS J.. dissenting) (internal quotation marks omitted). I continue to adhere to these beliefs. but they

have not been briefed by the partiesor amice in this case and their soundness as immaterial to its proper disposition.

In fact the notion that the"electioneering communications" covered by § 203 can breed quid pro quo corruption or the

appearance of such corruption has only become more plausible since wedecided McConnell.Recall that THE CHIEF

JUSTlCE's controlling opinion in WRTL subsequently limited BCRA's definition of "electioneering communications" to

those that are "susceptible of no reasonable interpretation other than as an appeal to vote for or against a specific

candidate." 551 U.S.. at 470 127 s Ct. 2652 The upshot was that after WRTL a corporate or union expenditure could

be regulated under § 203 only if everyone would understand it as an endorsement of or attack on a particular candidate
for office. It does not take much imagination to perceive why this type of advocacy might be especially apt to look like

or amount to a deal ora threat.

"We must give weight" and 'due deference"to Congress efforts todispelcorruption the Court states at one point. Ante

at 911. It is unclear to me what these maxims mean. but as applied by the Court they clearly do not entail deference"

in any normal sense of that term.

Justice BREYER has suggested that we strike the balance as follows: "We should defer to [the legislature's] political

judgment that unlimited spending threatens the integrity of the electoral process. But weshould not defer in respect to

whether its solution insulates legislators from effective electoral challenge." Shrink Missouri. 528 U.S. at 403-404.

120 S.ct 897 (concurring opinion).

THE CHIEF JUSTICE denies this ante at921 - 923 citing scholarship that has interpreted Austin toendorse an equality

rationale along with an article by Justice Thurgood Marshall's former law clerk that states that Marshall. the author of

Austin accepted "equalityof opportunity' and "equalizing access to the political process" as bases for campaign finance
regulation Garrett. New Voices in Politics: Justice Marshalls Jurisprudence on Law and Politics. 52 Howard L J 655.

667-668 (2009) (internal quotation marks omitted). It is fair to saythat Austin can bear an egalitarian reading and l have

no reason to doubt this characterizationof JusticeMarshall's beliefs. But the fact that Austin can be read a certain way

hardly proves THE CHIEF JUSTlCE's charge that there is nothing more to it.Many of our precedents can bear multiple

readings and many of our doctrines have some 'equalizing" implications but do not rest on an equalizing theory: for

example. our takings jurisprudence and numerous rules of criminalprocedure. More important the Austin Court expressly

declined to rely on a speechequalization rationale see 494 US.. at 660. 110 S.ct. 1391 . and we have never understood

Austin to stand for such a rationale. Whatever his personalviews Justice Marshall simply did not write the opinion that

THE CHIEF JUSTICE suggests he did indeed he "would have viewed it as irresponsible to write an opinion that boldly
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staked out a rationale based on equality that no one other than perhaps Justice White would have even considered

joining. Garrett. 52 Howard L J . at 674.

70

71

72

73

74

75

76

1

2

In state elections even domestic corporations may be "foreign"controlled in the sense that they are incorporated in

another jurisdiction and primarily owned and operated by out-of-state residents.

Regan Corporate Speech and Civic Virtue, in Debating Democracys Discontent 289 302 (A. Allen & M. Regan eds. 1998)

(hereinafter Regan).

Nothing in this analysis Tums on whether thecorporation is conceptualized asa grantee of a state concession see e.g.

Trustees of Dartmouth Collegev. Woodward 4 Wheat 518. 636 4 L.Ed 629 (1819) (Marshall C. J.), a nexus of explicit

and implicit contracts see e.g. F. Easterbrook & D. Fischel The Economic Structure of Corporate Law 12 (1991 ) a

mediated hierarchy of stakeholder see e.g. Blair & Stout A Team Production Theory of Corporate Law. 85 Va. L Rev

247 (1999) (hereinafter Blair & Stout) or any other recognized model. Austin referred tothestructure and the advantages

of corporations as "state-conferred" in several places 494 U.S.. at 660. 665. 667. 110 S.ct 1391. but its antidistortion

argument relied only on the basic descriptive features of corporations as sketched above. It is not necessary to agree

on a precise theory of the corporation to agree that corporations differ from natural persons in fundamental ways and

that a legislature might therefore need to regulate them differently if it is human welfare that is the object of its concern.

Cf. Hansmann & Kraakman 441 n. 5.

Not all corporations support BCRA § 203. of course and not all corporations are large business entities or their tax-
exempt adjuncts. Some nonprofit corporations are created for an ideological purpose. Some closely held corporations

are strongly identified with a particular owner or founder. The fact that §203. like the statute at issue in Austin, regulates

some of these corporations expenditures does not disturb the analysis above. See 494 U.$. at 661-655 110 S.ct 1391 .

Smallbusiness owners may speak in their own names rather than the business if they wish to evade §203 altogether.
Nonprofit corporations that want to make unrestricted electioneering expenditures may do so if they refuse donations

from businesses and unions and permit members to disassociate without economic penalty. See MCFL. 479 US. 238.

264 107 S.ct 616. 93 L.Ed.2d 539 (1986). Making it plain that their decision is not motivated by a concern about BCRA's

coverage of nonprofits that have ideological missions but lack MCFL status our colleagues refuse Io apply the Snowe-

Jeftords Amendment or the lower courts' de minims exception to MCFL. See ante at 891 - 892.

Of course, no presiding person in a courtroom legislature. classroom polling place. or family dinner would take this

hyperbole literally.

Under the majority's view. the legislature is thus damned if it does and damned if it doesnt. If the legislature gives media

corporations an exemption from electioneering regulations that apply to other corporations. it violates the newly minted

First Amendment rule against identitybased distinctions. If the legislature does not give media corporations an exemption,

it violates the First Amendment rights of the press. The only way out of this invented bind: no regulations whatsoever.

I note that among the many other regulatory possibilities it has left open, ranging from new versions of §203 supported
by additional evidence of quid pro quo corruption or its appearance to any number of tax incentive or public financing

schemes todays decision does not require that a legislature rely solely on these mechanisms to protect shareholders.

Legislatures remain free in their incorporation and tax laws to condition the types of activity in which corporations

may engage including electioneering activity on specific disclosure requirements or on prior express approval by

shareholders or members.

BCRA imposes similar disclosure requirements. See e.g. 2 u S C § 434(f)(2)(F) ("Every person who makes a
disbursement for the direct costs of producing and airing electioneering communications in an aggregate amount in

excess of $10000 during any calendar year" must disclose "the names and addresses of all contributors who contributed

an aggregate amount of $1 000 or more to the person making the disbursement").
But cf. Hill v. Colorado.530 U.S 703. 707-710. 120 S Ct 2480 147 L Ed 2d 597 (2000) (approving a statute restricting

speech "within 100 feet" of abortion clinics because n protected women seeking an abortion from " sidewalk counseling

" which "consists of efforts to educate. counsel persuade. or inform passersby about abortion and abortion alternatives

by means of verbal or written speech and which 'sometimes' involved "strong and abusive language in face-to-face

encounters").

End of Document ©2017 Thomson Routers. No claim to original us Government Works.
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§ 1. Officers subject to recall, petitioners AZ CONST Art. 8 Pt. 1 § 1

Arizona Rcwiscd Statutes Annotated
Constitution of the State of Arizona (Refs So Annoy )

Article VIII. Removal from Office
Part 1. Recall of Public Officers (Refs & Annoy )

A.R.S. Const. Art. 8 Pt. 1 § 1

§ 1. Officers subject to recall; petitioners

(̀ u inTentness

Scction l. Every public officer in the state of Arizona, holding an elective office. either by election or appointment. is
subject to recall from such office by the qualified electors of the electoral district from which candidates are elected to
such office. Such electoral district may include the whole state. Such number of said electors as shall equal twentyfive
per centum of the number of votes cast at the last preceding general election for all of the candidates for the office held
by such officer. may by petition which shall be known as a recall petition demand his recall.

Credits
Amendment approved election Nov. 5. 1912 ff. Dec. 5, 1912.

A. R. s. Const Art. 8 Pt. l § I. AZ CONST Art. 8 Pt. I § l
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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§ 2. Recall petitions, contents; filing signatures; oath, AZ CONST An. 8 Pt. 1 § 2

Arizona Revised Statutes Annotated
Constitution of the State of Arizona (Refs 81 Amos)

Article VIII. Removal from Office
Part 1. Recall of Public Officers (Refs & Annoy)

A.R.S. Const. Art. 8 Pt. 1 § 2

§ 2. Recall petitions; contents; filing; signatures; oath

Currentness

Section ". Every recall petition must contain a general statement in not more than two hundred words of the grounds

of such demand and must be filed in the office in which petitions for nominations to the office held by the incumbent

are required to be filed. The signatures to such recall petition need not all be on one sheet of paper. but each signer must
add to his signature the date of his signing said petition. and his place of residence. giving his street and number. if any.

should he reside in a town or city. One of the signers of each sheet of such petition. or the person circulating such sheet.

must make and subscribe an oath on said sheet, that the signatures thereon are genuine.

A. R. s. Const Art. 8 pt. I so. AZ CONST Art. 8 pt. l s 1
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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§ 3. Resignation of officer, special election AZCONST Ail. 8 Pt. 1 § 3

Arizona Raised Statutes Annotated
Constitution of the State of Arizona (Refs & Amos)

Article VIII. Removal from Office
Part 1. Recall of Public Officers (Refs 8: Annoy)

A.R.S. Const. Art.8Pt. 1§3

§ 3. Resignation of officer; special election

Currentness

Section 3. If such officer shall offer his resignation it shall be accepted. and the vacancy shall be filled as may be provided
by law. If he shall not resign within five days after a recall petition is filed as provided by law. a special election shall be
ordered to be held as provided by law, to detemline whether such officer shall be recalled. On the ballots at such election
shall be printed the reasons as set forth in the petition for demanding his recall. and, in not more than two hundred
words. the officer'sjustification of his course in office.Heshall continue to perform the duties of his office until the result
of such election shall have been officially declared.

Credits

Amendment approved election Nov. 5. 1974. ff. Dec. 5. 1974.

A. R. s. Const Art. 8 pt. l §3. AZ CONST Art. 8 Pt. l §3
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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AU-00000E-17-0079§ 4. Special election, candidates, results, qualification of..., AZ CONST Art. 8 Pt....

Arizona Revised Statutes Annotated
Constitution of the State of Arizona (Refs 8: Amos)

Article VIII. Removal from Office
Pant 1. Recall of Public Olticers (Refs to Annoy)

A.R.s. Const. Art. 8 Pt. 1 §4

§ 4 Special election; candidates; results; qualification of successor

Currentness

Section 4. Unlcss the incumbent otherwise requests. in writing. the incumbent's name shall be placed as a candidate on

the official ballot without nomination. Other candidates for the office may be nominated to be voted for at said election.

The candidate who receives the highest number of votes shall be declared elected for the remainder of the term. Unless
the incumbent receives the highest number of votes. the incumbent shall be deemed to be removed from office, upon

qualification of the successor. In the event that the successor shall not qualify within five days after the result of said
election shall have been declared. the said office shall be vacant. and may be filled as provided by law.

Credits

Amendment approved election Nov. 8. 1988. ff. Dec. 5. 1988: approved election Nov. 3. 1992. ff. Nov. 23. 1992.

A. R. s. Const Art. 8 Pt. I §4. AZ CONST Art. 8 Pt. l §4
Current through the First Regular Session of the FiftyThird Legislature (20l7)
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§ 5. Recall petitions, restrictions and conditions AZ CONST Art. 8 Pt. 1 §5

Arizona Rtwised Statutes Annotated
Constitution of the State of Arizona (Refs & Annoy )

Article VIII. Removal from Office
Part 1. Recall] of Public ()fticcrs (Refs Is: Annoy )

A.R.S. Const. Art. 8 Pt. 1 §5

§5 Reeall petitions; restrictions and conditions

Currentness

Section 5. No recall petition shall be circulated against any officer until he shall have held his office for a period of six
months except that it may be filed against a member of the legislature at any time after five days from the beginning of

the first session after his election. After one recall petition and election, no further recall petition shall be filed against
the same officer during the term for which he was elected. unless petitioners signing such petition shall first pay into the

public treasury which has paid such election expenses all expenses of the preceding election.

A. R. s. Const Art. 8 Pt. l §5. AZ CONST Art. 8 Pt. I §5
Current through the First Regular Session of the Fifty-Third Legislature ("0l 7)
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AU-00000E-17-0079§ 6. Application of general election laws, complementary..., AZ CONST Art. 8 PL...

Arizona Rtwiscd Statutes Annotated
Constitution of the State of Arizona (Refs & Amos)

Article VIII. Removal from Office
Part 1. Recall of Public ()friters (Refs & Annoy )

A.R.S. Const. Art. 8 Pt. 1 §6

§6. Application of general election laws; complementary legislation

Canentness

Section 6. The general election laws shall apply to recall elections in so far as applicable. Laws necessary to facilitate the

operation of the provisions of this article shall be enacted. including provision for payment by the public treasury of the

reasonable special election campaign expenses of such officer.

A. R. s. Const Art. 8 PI. l §6 AZ CONST Art. 8 Pt. I §6
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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§ 1. Power of impeachment in house of representatives,... AZ CONST Art. 8 Pt....

Arizona Revised Statutes Annotated
Constitution of the State of Arizona (Refs & Amos)

Article VIII. Removal from Office
Part 2. Impeachment (Refs & Annoy)

A.R.S. Const. Art. 8 Pt. 2 § 1

§ 1.Power of impeachment in house of representatives; trial by senate

Cumentll8sq

Section l . The house of representatives shall have the sole power of impeachment. The concurrence of a majority of all
the members shall be necessary to an impeachment. All impeachments shall be tried by the senate, and. when sitting for

that purpose, the senators shall be upon oath or affirmation to do justice according to law and evidence, and shall be

presided over by thechiefjustice of thesupreme court. Should thechiefjustice be on trial. or otherwise disqualified. the
senate shall elect a judge of the supreme court to preside.

A. R. s. Const Art. 8 Pt. 2§ 1 AZ CONST Art. 8 Pt. 2§ I
Current through the First Regular Session of the Fifty-Third Legislature ("0l7)
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§ 2. Conviction, grounds for impeachment judgment,.... AZ CONST Art. 8 Pt....

Arizona Rtwise(l Statutes Annotated
Constitution of the State of Arizona (Refs & Amos)

Article VIII. Removal from Office
Part 2. Impeachment (Refs 8: Annoy)

A.R.S. Const. Art. 8 Pt. 2 § 2

§ 2. Conviction; grounds for impeachment; judgment; liability to trial

C\llT€IllH€ss

Section 2. No person shall be convicted without a concurrence of two-thirds of the senators elected. The governor

and other state and judicial officers, except justices of courts not of record. shall be liable ro impeachment for high

crimes. misdemeanors, or malfeasance in office but judgment in such cases shall extend only to removal from office and

disqualification to hold any office of honor, trust. or profit in the state. The party, whether convicted or acquitted. shall

nevertheless, be liable to trial and punishment according to law.

A. R. s. Const Art. 8 Pt. 2 §2. AZ consT Art. 8 Pt. 2 §2
Current through the First Regular Session oftheFifty-Third Legislature (2017)
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.Xrizonti Revised Statutes Annotated

Title 1. General Provisions

Chapter 2. Law and Statutes
Article 2. tlviieiuil Rules of Statutory Constmction

A.R.S. § 1-215

§ 1-215. Definitions

Effective: August 6, 2016
CurTentness

In the statutes and laws of this state. unless the context otherwise requires:

l . "Action" includes any matter or proceeding in a court civil or criminal.

2. "Adopted rule" means a final rule as defined in = 4l-luol .

3. "Adult" means a person who has attained eighteen years of age.

4. "Alternative fuel" means:

(a) Electricity.

(b) Solar energy.

(c) Liquefied petroleum gas. natural gas. hydrogen or a blend of hydrogen with liqueGed petroleum or natural gas that
complies with any of the following:

(i) Is used in an engine that is certified to meet at a minimum the United States environmental protection agency low
emission vehicle standard pursuant to 40 Code of Federal Regulations section 88. 104-94 or 88.105-94.

(ii) Is used in an engine that is certified by the engine modifier to meet the addendum to memorandum l-A of the United
States environmental protection agency as printed in the federal register. volume 62. number 207. October 27 1997.
pages 55635 through 55637.

(iii) Is used in an engine that is the subject of a waiver for that specific engine application from the United States

environmental protection agency's memorandum I-A addendum requirements and that waiver is documented to the
reasonable satisfaction of the director of the department of environmental quality.
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(d) Only for vehicles thatusealcohol fuels before August °l. 1998. alcohol fuels that contain not less than eighty-five
per cent alcohol by volume.

(e) A combination of at least seventy per cent alterative fuel and no more than think per cent petroleum based
fuel that operates in an engine that meets the United States environmental protection agency low emission vehicle
standard pursuant to JH (ode al Federal Regulations section xx. l04-*J4 or NX. IHS*)1 and that is certified by the engine
manufacturer to consume at least seventy per cent alternative fuel during normal vehicle operations.

5. "Bribe" means anything of value or advantage. present or prospective. asked. otTered. given accepted or promised
with a corrupt intent to influence. unlawfully, the person to whom it is given in that person's action, vote or opinion,
in any public or official capacity.

6. "Child" or "children" as used in reference to age of persons means persons under eighteen years of age.

7. "Clean burning fuel" means:

(al An emulsion of water-phased hydrocarbon fuel that contains not less than twenty percentwater by volume and that
complies with any of the following:

(i) is used in an engine that is certified to meet at a minimum the United States environmental protection agency low
emission vehicle standard pursuant to 40 Code al Fcdcrul Regulations section xx. 104-94 or 88. 105-94.

(ii) Is used iii an engine that is certified by the engine modifier to meet the addendum to memorandum l-A of the United
States environmental protection agency as printedin the federal register. volume 62. number 207. October 27. 1997.
pages 55635 through 55637.

(iii) Is used in an engine that is the subject of a waiver for that specific engine application from the United States
environmental protection agency's memorandum l-A addendum requirements and that waiver is documented to the
reasonable satisfaction of the director of the department of environmental quality.

(b) A diesel fuel substitute that is produced from nonpetroleum renewable resources if the qualifying volume of the
non petroleum renewable resources meetsthe standards for California diesel fuel as adopted by the California air
resources board pursuant to 13 California Code of Regulations sections "Sl and "X" in effect on January l 2000,
the diesel fuel substitute meets the registration requirement for fuels and additives established by the United States
environmental protection agency pursuant to section 21 I of the clean air act as defined in 4 19401 .ml and the use of the
diesel fuel substitute complies withtherequirements listed in 10 Code of Federal Regulations part 490. as printed in the
federal register. volume 64. number 96. May 19. 1999.

(c) A diesel fuel that complies with all of the following:

(i) Contains a maximum of fifteen parts per million by weight of sulfur.
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(ii) Meets ASTM D975.

(iii) Meets the registration requirements for fuels and additives established by the United States environmental protection

agency pursuant to section 21 I of the clean air act as defined in Q 49-401 .al.

(iv) Is used in an engine that is equipped or has been retrofitted with a device that has been certified by the California
air resources board diesel emission control strategy verification procedure. the United States environmental protection
agency voluntary diesel retrofit program or the United States environmental protection agency verification protocol

for retrofit catalyst. particulate filter and engine modification control technologies for highway and non road use diesel

engines.

(d) A blend of unleaded gasoline that contains at minimum eighty-five per cent ethanol by volume or eighty-live per

cent methanol by volume.

(e) Neat methanol.

(f) Neat ethanol.

8. "Corruptly" means a wrongful design Io acquire or cause some pecuniary or other advantage to the person guilty of

the act or omission referred to or to some other person.

9. "Daytime" means the period between sunrise and sunset.

10. "Depose" includes every manner of written statement under oath or affirmation.

l l. "Federal poverty guidelines" means the poverty guidelines as updated annually in the federal register by the United

States department of health and human services.

I". "Grantee" includes every person to whom an estate or interest in real property passes. in or by a deed.

13. "Grantor" includes every person from or by whom an estate or interest in real property passes, in or by a deed .

14. "Includes" or "including" means not limited to and is not a term of exclusion.

15. "Inhabitant" means a resident of a city, town. village. district. county or precinct.

16. "Issue" as used in connection with descent of estates includes all lawful. lineal descendants of the ancestor.

WESTLAW APP-089

Decision No. 76640



AU-00000E-17-0079§ 1-215. Definitions AZ ST § 1-215

17. "Knowingly":

(a) Means only a knowledge that the facts exist that bring the act or omission within the provisions of the statute using

such word.

(b) Does not require any knowledge of the unlawfulness of the act or omission.

18. "Magistrate" means an officer having power to issue a warrant for the arrest of a person charged with a public

offense and includes the chicfjustice and justices of the supreme court judges of the superior court, judges of the court
of appeals. justices of the peace and judges of a municipal court.

19. "Majority" or "age of majority" as used in reference to age of persons means eighteen years of age or more.

20. "Malice" and "maliciously" mean a wish to vex. annoy or injure another person. or an intent to do a wrongful act.

established either by proof or presumption of law.

21. `Minor" means a person under the age of eighteen years.

22. "Minor children" means persons under the age of eighteen years.

23. "Month" means a calendar month unless otherwise expressed.

24. "Neglect". "negligence" "negligent" and "negligently" import a want of such attention to the nature or probable
consequence of the act or omission as a prudent man ordinarily bestows in acting in his own concerns.

25. "Nighttime" means the period between sunset and sunrise.

26. "Oath" includes an affirmation or declaration.

27. "Peace officers" means sheriffs of counties, constables. marshals, policemen of cities and towns. commissioned

personnel of the department of public safety. personnel who are employed by the state department of corrections and
the department ofjuvenile corrections and who have received a certificate from the Arizona peace officer standards and
training board. peace officers who are appointed by a multicounty water conservation district and who have received a

certificate from the Arizona peace officer standards and training board. police officers who are appointed by community
college district governing boards and who have received a certificate from the Arizona peace officer standards and

training board. police officers who are appointed by the Arizona board of regents and who have received a certificate
from the Arizona peace officer standards and training board. police officers who are appointed by the governing body
of a public airport pursuant to § 'X-84% and who have received a certificate from the Arizona peace officer standards
and training board. peace officers who are appointed by a private postsecondary institution pursuant to 8 151897 and
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who have received a certificate from the Arizona peace officer standards and training board and special agents from
the office of the attorney general or of a county attorney. and who have received a certificate from the Arizona peace
officer standards and training board.

28. "Person" includes a corporation. company, partnership. firm. association or society as well as a natural person.
When the word "person" is used to designate the party whose property may be the subject of a criminal or public offense.
the term includes the United States, this state. or any territory. state or country. or any political subdivision of this state
that may lawfully own any property or a public or private corporation. or partnership or association. When the word
person" is used to designate the violator or offender of any law. it includes corporation. partnership or any association

of persons.

29. "Personal property" includes money. goods. chattels, things in action and evidences of debt.

30. "Population" means the population according to the most recent United States decennial census.

3 l. "Process" means a citation. writ or summons issued in the course ofjudicial proceedings.

32. "Property" includes both real and personal property.

33. "Real property" is coextensive with lands. tenements and hereditaments.

34. "Registered mail" includes certified mail.

35. "Seal" as used in reference to a paper issuing from a court or public office to which the seal of such court or office is
required to be affixed means an impression of the seal on that paper an impression of the seal affixed lo that paper by
a wafer or wax. a stamped seal a printed seal. a screened seal or a computer generated seal.

36. "Signature" or "subscription" includes a mark. if a person cannot write. with the person's name written near it and
witnessed by a person who writes the person's own name as witness.

37. "State" as applied to the different parts of the United States. includes the District of Columbia this state and the
territories.

38. "Testify" includes every manner of oral statement under oath or affirmation.

39. "United States" includes the District of Columbia and the territories.

40. "Vessel", as used in reference to shipping includes ships of all kinds, steamboats, steamships, barges. canal boats
and every structure adapted to navigation from place to place for the transportation of persons or property.
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41. "WilfuIIy" means with respect to conduct or to a circumstance described by a statute defining an offense. that a

person is aware or believes that the person's conduct is of that nature or that the circumstance exists.

42. `Will" includes codicils.

43. "Workers' compensation" means workmens compensation as used in urucle XVIII. section x. (onslilution of

Arizona.

44. "Writ" means an order or precept in writing issued in the name of the state or by a court or judicial officer.

45 "Writing" includes printing.

Credits

Amended by Laws 1956. Ch. 30.§ I. ff. July 14. 1956. Laws 1959. Ch. 65. § l: Laws 1972. Ch. I46§ I; Laws 1978. Ch.
20I.§ I. ff. Oct. l. 1978. Laws 1981. Ch. 28,§ 1. Laws 1984 Ch. l88,§ l. Laws 1985. Ch. 280.§ I: Laws 1995. Ch. "87.
S I; Luis l*)\)6. 7th (h. 6. § I; Luis 1998. (h. 57. § I. Lams 1908. (h. 1a1. 4 l. Laws we. (h. 168. 5 I. cfI. Mau
5. l')0)*), Laws 190I1). (`h. "I*). 8 I: Lams 1*19'). Ch. **)5.§ I; Laws 1000. (h. I 4"'. S I: Laws "OOO (h. 148. § I; Lairs "O00.
(h. 405.§ I. cIT. April "8. 1(K0(I_ Laws *4I0l. (h. 344. § 1. off. Oct. I. *oI)l Laws "O0". Ch. 7t'\§ I: Laws 'not Ch. *I 1.
S I: Laue *004. (h 8". § I; Laws "004. (h. 95. 8 I: Laws "00(». (h. "15. § I; Laws 10P. (h. 355. 8 I; Laws 7013. (h.
84.5 I; Lairs 1(l15. (`h. *7/. Q I: Laws *0l 6. (`h. 310. § I.

A. R. S§ 1-215. AZ STd 1-215
Current through legislation effective March 23. 2018 of the Second Regular Session of the Fifty-Third Legislature (2018)

l.lld of Docmmnl I WIS Thomson Rv.ulers. No claim In original US (`mvernnwnt \\ UI ».
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i

Arizona Revised Statutes Annotatctl
Title 10. Corporations and Associations (Refs 8: Allin »

Chapter 1. General Prmisions (Refs & Amos)
Article 4. Definitions Notice and Shareholders (Refs is Annoy)

A.R.S. § 10-140

§ 10-140. Definitions

Effective: August 9, 2017
Cunentness

In chapters I through 17 of this title, I unless the context otherwise requires:

l. "Acknowledged" or "acknowledgment" means either an acknowledgment pursuant to title 33. chapter 4. article 5 1
or the signature. without more. of the person or persons signing the instrument. in which case the signature or signatures
constitute the affirmation or acknowledgment of the signatory. under penalties of perjury that the instrument is the act
and deed of the signatory and that the facts stated in the instrument are true.

2. "Act of the board of directors" means either:

(a) An act of the majority of the directors present at a duly called meeting at which a quorum is present, unless the act
of a greater number is required by chapters l through 17 of this title. the articles of incorporation or the bylaws.

(b) Action taken by written consent of the directors in accordance with chapters l through 17 of this title.

3. "Act of the shareholders" means either:

(a) An act adopted or rejected by a majority of the votes entitled to be cast by each class of shareholders entitled to vote
on the act at a duly called meeting at which a quorum is present. unless a greater number of votes is required by chapters
l through 17 of this title, the articles of incorporation or the bylaws.

(b) An action taken by written consent of the shareholders in accordance with chapters l through 17 of this title.

4. "Address" means a mailing address.

5. "Affiliate" means a person that directly or indirectly. through one or more intermediaries controls is controlled by
or is under common control with the person specified.
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6. "Articles of incorporation" means the original or restated articles of incorporation or articles of̀  merger and all
amendments to the articles of incorporationormerger and includes amended and restated articles of incorporation and
articles of amendment and merger.

7. "Authorized shares" means the shares of all classes that a domestic or foreign corporation is authorized to issue.

8. "Board of directors" means the group of persons vested with the management of the affairs of the corporation
irrespective of the name by which the group is designated and includes thegoverning body or bodies of a water users'
association if the articles of incorporation of such water users' association provide for a governing body or bodies
denominated other than as a board of directors.

9. "Business day" means a day that is not a Saturday. a Sunday or any other legal holiday in this state.

10. "Bylaws" means the code of rules adopted for the regulation or management of the affairs of the corporation
irrespective of the name by which those rules are designated.

pI l. "Certificate of disclosure" means the certificate of disclosure described in Q IH

1"1. "Commission" means theArizonacorporation commission.

13. "Conspicuous" means so written that a reasonable person against whom the writing is to operate should have noticed
it. For example, printing in italics, boldface or contrasting color or typing in capitals or underlined is conspicuous.

14. "Corporation" or "domestic corporation" means a corporation for profit that is not a foreign corporation and that
is incorporated under or subject to chapters l through 17 of this title.

15. "Court" means the superior court of this state.

16. "Deliver" includes sending by mail private courier. fax or electronic transmission.

17. "Delivery" means actual receipt by theperson or entity to which directed and for electronic transmissions means
receipt as described in §44-7015. suhsectioii B.

18. "Dissolved" meansthestatus of a corporationoneither:

(a) Effectiveness of articles of dissolution pursuant to 8 101403. subsection B ore l0l4" l. subsection B.

(b) A decree pursuant too I()-l433. subsection B becoming final.
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19. "Distribution" means a direct or indirect transfer of money or other property, except its own shares, or incurrence

of indebtedness by a corporation to or for the benefit of its shareholders in respect of any of its shares. A distribution
may be in the form of any of the following:

(a) A declaration or payment of a dividend.

(b) Any purchase redemption or other acquisition of shares.

(c) A distribution ofindcbtcdncss.

(d) Otherwise.

20. "Effective date of notice" is as prescribed in 4 lo- 14 I .

21. "Electronic transmission" means an electronic record as defined in S -14-700" that is sent pursuant to §447015.

22. "Employee" includes an officer but not a director. A director may accept duties that make the director also an
employee.

23. "Entity" includes a corporation foreign corporation. not for prof it corporation. prof it and not for prof it

unincorporated association nonprofit corporation. close corporation. corporation sole or limited liability company. a

professional corporation, association or limited liability company a business trust. estate, partnership. registered limited
liability partnership trust or joint venture. two or more persons having adjoint or common economic interest. any person

other than an individual and a state. the United States and a foreign government.

24. "Executed by the corporation" means executed by manual or facsimile signature on behalf of the corporation by a
duly authorized officer or. if the corporation is in the hands of a receiver or trustee. by the receiver or trustee.

25. "Filing" means the commission completing the following procedure with respect to any document delivered for that
purpose:

(a) Determining that the filing fee requirements off I0-I" have been satisfied.

(b) Determining that the document appears in all respects to conform to the requirements of chapters 1 through 17 of

this title.

(c) On making the determinations. endorsement of the word "filed" with the applicable date on or attached to the

document and the return of notice of the filing to the person who delivered the document or the person's representative.
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26. "Foreign corporation" means a corporation for profit that is incorporated under a law other than the law of this state.

27. "Governmental subdivision" includes an authority, county, district municipality and political subdivision.

28. "Includes" and "including" denotes a partial definition.

29. "Individual" includes the estate of an incompetent or deceased individual.

30. "Insolvent" means inability of a corporation to pay its debts as they become due in the usual course of its business.

31. 10-501.t"Known place of business"means the known place of business required to be maintained pursuant to

32. "Liquidate its assets and business" includes the distribution of assets. the payment of obligations and debts. the
discontinuance of business or any one or more of the distribution. payment or discontinuance.

33. "Mail", "Io mail" or "have mailed" means to deposit or have deposited a communication in the United States mail
with first class or airmail postage prepaid.

34. "Means" denotes an exhaustive definition.

35. "Newspaper" has the meaning set forth in § 39-201.

36. "Notice" and notify" are as prescribed in § 10-141.

37. "Person" includes an individual and entity.

38. "President" means that officer designated as the president in the articles of incorporation or bylaws or if not so
designated, that officer authorized in the articles of incorporation. bylaws or otherwise to perform the functions of the
chief executive officer. irrespective of the name by which designated.

39. "Principal office" means the office. in or out of this state. so designated in the annual report where the principal
executive offices of a domestic or foreign corporation are located or in any other document executed by the corporation
by an officer and delivered to the commission for filing. If an office has not been so designated. principal office means
the known place of business of the corporation.

4(). "Proceeding" includes a civil suit and a criminal. administrative and investigatory action.
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41. "Publish" means to publish in a newspaper of general circulation in the county of the known place of business for

three consecutive publications.

z

4". "Record date" means the date established under chapter 6 or 7 of this title on which a corporation determines the
identity omits shareholders and their shareholdings for purposes of chapters l through 17 of this title. The determinations

shall be made as of the close of business on the record date unless another time for doing so is specified when the record

date is fixed.

43. "Secretary" means that officer designated as the secretary in the articles of incorporation or bylaws or that olTioer

authorized in the articles of incorporation, the bylaws or otherwise to perform the functions of secretary irrespective

of the name by which designated.

44. "Shareholder" means the person in whose name shares are registered in the records of a corporation or the beneficial

owner of shares to the extent of the rights granted by a nominee certificate on file with a corporation.

45. "Shares" means the units into which the proprietary interests in a corporation are divided.

46. "State", if  referring to a part of the United States. includes a state and commonwealth and their agencies
and governmental subdivisions and a territory and insular possession of the United States and their agencies and

governmental subdivisions.

47. "Subscriber" means a person who subscribes for shares in a corporation, whether before or after incorporation.

48. "Treasurer" means that officer designated as the treasurer in the articles of incorporation or bylaws or that officer

authorized in the articles of incorporation or bylaws or otherwise to perform the functions of treasurer, irrespective of

the name by which designated.

49. "United States" includes a district. authority. bureau. commission and department and any other agency of the
United States.

50. "Vicepresident" means an officer designated as the vice-president in the articles of incorporation or bylaws or an
officer authorized in the articles of incorporation. the bylaws or otherwise to perform the functions of a vice-president,
irrespective of the name by which designated.

51. "Voting group" means all shares of one or more classes or series that under the articles of incorporation or chapters l

through 17 of this title are entitled to vote and be counted together collectively on a matter at a meeting of shareholders.
All shares entitled by the articles of incorporation or chapters l through 17 of this title to vote generally on the matter
are for that purpose a single voting group.
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S". "Water users' association" means a corporation that operates a federal reclamation project pursuant to a contract
with the United States.

Credits

Added by Laves 1994. Ch ""3. § 4. ell. Jan. I. 1996. Amended by Laos 1995. Ch. 69. § 4. off. Jan. I. 1996, Laws 1999.
(I\ n)1. Q 3. hIT. Man IS. 1999, Laws we. (`h. 354.§ 1. Lau\ *l)1']. (`h. IX. §-I.

Footnotes

I Section 10-120 ct seq.

° Section 33501 et seq.

I Sections 10601 et seq. 10-701 et seq.

A. R. S§ 10-140. AZ STd 10-140
Current through the First Regular Session of the Fifty-Third Legislature (20l 7)
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Arizona Revised Statutes Annotated
Title 12. Courts and Chi] Proceedings

Chapter 11. Extraordinary Legal Remedies
Ai1icIe 3. Quo Warranto (Refs 8: Annoy )

A.R.S. § 12-2041

§ 12-2041. Action by attorney general; venue

Currentness

A. An action may be brought in the supreme court by the attorney general in the name of the state upon his relation. upon
his own information or upon the verified complaint of any person. in caseswherethe supreme court has jurisdiction.
or otherwise in the superior court of the county which has jurisdiction. against any person who usurps, intrudes into or
unlawfully holds or exercises any public office or any franchise within this state.

B. The attorney general shall bring the action when he has reason to believe that any such office or franchise is being
usurped. intruded into or unlawfully held or exercised.

A. R. $.§ 12-2041 AZ STd 12-2041
Current through the First Regular Session of the Fifty-Third Legislature (20l7)
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Arizona R0\is('d Statutes Annotated

Title 12. Courts and Civil Proceedings
Chapter 11. Extraordinary begat Remedies

Article 3. Quo Warranty (Refs & Annoy )

ALR.S. § 12-2042

§ 12-2042. Action by county attorney

Currentness

An action may be brought in the superior court by the county attorney in the name of the state upon his own information

or upon the verified complaint of any person, against any person who usurps. intrudes into or who unlawfully holds or

exercises any public office or any franchise within his county. The county attorney shall bring the action when he has
reason to believe that any such office or franchise is being usurped, intruded into or unlawfully held or exercised.

A. R. s. § 12.2042, AZ STd 12-2042
Current through the First Regular Session of the Fifty-Third Legislature (2017)

ILnd of l)oeulmnt 1. "0l7 Thomson Reuters. No claim In oriumal US Liovernmcni Works.

.
41 u I APP-100WESTLAW

Decision No. 76640



AU-00000E-17-0079
§ 12-2043. Failure of attorney general or county attorney to bring... AZ ST § 12-2043

Arizona Revised Statutes Annotated
Title 12. Courts and CMI Proceedings

Chapter 11. Extraordinary begat Remedies
Article 3. Quo Wairranto (Refs & Annoy )

AR.s. § 12-2043

§ 12-2043. Failure of attorney general or county attorney to bring action for claimant of office

Currentness

A. If the attorney general or the county attorney refuses to bring an action as provided for in §§ I"-"0-ll and l*-'l14".
upon information or at the request of any person claiming such office or franchise. the person may apply to the court
for leave to bring the action in his own name and may so bring it if leave therefor is granted.

B.Notice of the application shall be given to the attorney general or the county attorney as the case may be.

A R. s. § 12-2043. AZ STd 12-2043
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Revised Statutes Annotated

Title 12. Courts and Coil Proceedings

Chapter 11. Extraordinary Legal Remedies

Article 3. Q11<> Warranto (Refs & Annoy)

/LR.S. § 12-2044

§ 12-2044.Adjudication of office; damages; several claimants

Currentness

A. When the action involves the right to an office. the complaint shall show the one who is entitled to the office, and the

issues made thereon shall be tried. The judgment given shall adjudge who is entitled to the office. If judgment is given

awarding the right to the office to the person alleged to be entitled thereto. he may recover the damages which he has

sustained by reason of the usurpation of the office by defendant.

B. When several persons claim the same office or franchise. one action may be brought against all such persons to try

their rights to the office or franchise.

A. R. s. § 12-2044 AZ STd 12-2044
Current through the First Regular Session of the Fifty-Third Legislature(*0l7)
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Arizona Revised Statutes Annotated
Title 12. Courts and Civil Proceedings

Chapter 11. Extraordinary Legal Remedies
Article 3. Quo Warranty (Refs & Annoy )

A.R.S. § 12-2045

§ 12-2045. Judgment of usurpation; classification

Currentness

If a defendant is adjudged guilty of usurping or intruding into or unlawfully holding an office. franchise or privilege,
such defendant is guilty of a petty offense and shall be excluded from the office franchise or privilege.

Credits
Amended by Laws 1978, Ch. 201. §84 ff. Oct. l, 1978.

A. R. S. § 12-2045. AZ STd 12-2045
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Rtwised Statutes Annotated
Title 13. Criminal Code (Refs 8: Annoy)

Chapter 12. Assault and Related ()tfenses (Refs Ze Annoy )

A.R.S. § 13-1202

§ 13-1202. Threatening or intimidating; classification

Effective: September 19, 2007
Currentness

A. A person commits threatening or intimidating if the person threatens or intimidates by word or conduct:

I. To cause physical injury to another person or serious damage to the property of another; or

2. To cause. or in reckless disregard to causing. serious public inconvenience including. but not limited to. evacuation
of a building. place of assembly or transportation facility.or

3. To cause physical injury to another person or damage to the property of another in order to promote. further or
assist in the interests of or to cause induce or solicit another person to participate in a criminal street gang a criminal
syndicate or a racketeering enterprise.

B. Threatening or intimidating pursuant to subsection A. paragraph l or 2 is a class I misdemeanor. except that it is
a class 6 felony if:

l. The offense is committed in retaliation for a victim's either reporting criminal activity or being involved in an
organization other than a law enforcement agency. that is established for the purpose of reportingorpreventing criminal
activity.

2. The person is a criminal street gang member.

C. Threatening or intimidating pursuant to subsection A. paragraph 3 is a class 3 felony.

Credits

Added by Laws 1977. Ch. 142 §61. ff. Oct. 1, 1978. Amended by Laws 1978, Ch. 201, § 128. ff. Oct. 1. 1978. Laws
l 990 (.I1. 366. § l; Laws 1994. (h. 700.§ I l. off. April 19. 19941 Lavas 7003. Ch. 125. §1; Lziws "f)01. (l1. 787. § 3.

A. R. s.§ 13-1202. AZ STd 13-1202
Current through legislation effective March 23, "0l8 of the Second Regular Session of the FiftyThird Legislature (2018)
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Arizona Rrwiscd Statutes Annotated

Title 16. Elections and Electors (Refs & Annoy)

Chapter 6. Campaign Contributions and Expenses (Refs & Amos)
Article 1. General Provisions (Refs 6: Amos)

A.R.S. § 16-901

§ 16-901. Definitions

Effeetjve: May 1, 2017

Currentness

In this chapter, unless the context otherwise requires:

l . "Advertisement" means information or materials other than nonpaid social media messages that are mailed, emailed

posted. distributed. published displayed. delivered. broadcasted or placed in a communication medium and that are for

the purpose of influencing an election.

2. "Allliliate" means any organization that controls. is controlled by or is under common control with a corporation,
limited liability company or labor organization.

3. "Agent" means any person who has actual authority. either express or implied, to represent or make decisions on

behalf of another person.

4. "Ballot measure expenditure" means an expenditure made by a person that expressly advocates the support or

opposition of a clearly identified ballot measure.

5. "Best effort" means that a committee treasurer or treasurer's agent makes at least one written effort. including an

attempt by e~mail. text message. private message through social media or other similar communication. or at least one
oral effort that is documented in writing to identify the contributor of an incomplete contribution.

6. "Calendar quarter" means a period of three consecutive calendar months ending on March 31 June 30. September
30 or December 31.

7. "Candidate" means an individual who receives contributions or makes expenditures or who gives consent to another

person to receive contributions or make expenditures on behalf of that individual in connection with the candidate's
nomination. election or retention for any public office.

8. "Candidate committee" includes the candidate.

APP-105WESTLAW
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9. "Clearly identified candidate" means that the name or a description. image. photograph or drawing of the candidate
appears or the identity of the candidate is otherwise apparent by unambiguous reference.

10. "Committee" means a candidate committee, a political action committee or a political party.

l l. "Contribution" means any money advance. deposit or other thing of value that is made to a person for the purpose

of influencing an election. Contribution includes:

(a) A contribution that is made to retire campaign debt from a previous election cycle.

(b) Money or the fair market value of anything that is directly or indirectly provided to an elected official for the specific

purpose of defraying the expense of communications with constituents.

(c) The full purchase price of any item from a committee.

(d) A loan that is made to a committee for the purpose of influencing an election. to the extent the loan remains

outstanding.

I". "Control" means to possess. directly or indirectly. the power to direct or to cause the direction of the management
or policies of another organization whether through voting power ownership. contract or otherwise.

13. "Coordinate", "coordinated" or "coordination" means the coordination of an expenditure as prescribed bye I6-0"".

14. "Coordinated party expenditures" means expenditures that arc made by a political party to directly pay for goods

or services on behalf of its nominee.

I
15. "District office" means an elected office established or organized pursuant to title 15 or 48.

16. "Earmarked" means a designation. instruction or encumbrance between the transferor of a contribution and a
transferee that requires the transferee to make a contribution to a clearly identified candidate.

IN. "Election" means any election for any ballot measure in this state or any candidate election during a primary. general.
recall. special or runoff election for any office in this state other than a federal office and a political party office prescribed

\

by chapter 5, article 2 of this title.

18. "Election cycle" means the two-year period beginning on January I in the year after a statewide general election
and ending on December 31 in the year of a statewide general election or. for cities and towns. the two-year period

beginning on the first day of the calendar quarter after the calendar quarter in which the city's or town's second. runoff or
general election is scheduled and ending on the last day of the calendar quarter in which the city's or town's immediately
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following second runoff or general election is scheduled. however that election is designated by the city or town. For

the purposes of a:

(a) Recall election "election cycle" means the period between issuance of a recall petition serial number and the latest

of the following:

(i) The date of the recall election that is called pursuant to 9 I 9-°0*).

(ii) The dale that a resignation is accepted pursuant to § 19708.

(iii) The date that the receiving officer provides notice pursuant to a l*)~"(l8.(1l that the number of signatures is insufficient.

(b) Special election. "election cycle" means the period between the date of issuance of a proclamation or order calling

the special election and the last day of the calendar quarter in which the special election is held.

19. "Employee" means an individual who is entitled to compensation for labor or services perforated for the individual's

employer.

20. "Employer" means any person that pays compensation to and directs the labor or services of any individual in the

course of employment.

21. "Enforcement officer" means the attorney general or the county, city or town attorney with authority to collect fines
or issue penalties with respect to a given election pursuant to t l(>-938.

22. "Entity" means a corporation. limited liability company labor organization. partnership, trust, association.
organization. joint venture. cooperative. unincorporated organization or association or other organized group that

consists of more than one individual.

23. "Excess contribution" means a contribution that exceeds the applicable contribution limits for a particular election.

24. "Exclusive insurance contract" means an insurance producer's contract with an insurer that does either of the
following:

(a) Prohibits the producer from soliciting insurance business for any other insurer.

(b) Requires a right of first refusal on all lines of insurance business written by the insurer and solicited by the producer.

25. 'Expenditurc" means any purchase, payment or other thing of value that is made by a person for the purpose of

influencing an election.
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26. "Family contribution" means any contribution that is provided to a candidate's committee by the parent
grandparent aunt. uncle. child or sibling of the candidate or the candidates spouse including the spouse of any of the
listed family members. regardless of whether the relation is established by marriage or adoption.

27. "Filing officer" means the secretary of state or the county, city or town officer in charge of elections for that
jurisdiction who accepts statements and reports for those elections pursuant to § l6*)"g.

28. "Firewall" means a written policy that precludes one person from sharing information with another person.

29. "Identification" or "identify" means:

(a) For an individual the individual's first and last name residence location or street address and occupation and the
name of the individual's primary employer.

(b) For any other person the person's full name and physical location or street address.

30. "Incomplete contribution" means any contribution that is received by a committee for which the contributor's
complete identification has not been obtained.

3 l. "Independent expenditure" means an expenditure by a person, other than a candidate committee that complies with
both of the following:

(a) Expressly advocates the election or defeat of a clearly identified candidate.

(b) Is not made in cooperation or consultation with or at the request or suggestion of the candidate or the candidate's
agent.

32. "In-kind contribution" means a contribution of goods. services or anything of value that is provided without charge
or at less than the usual and normal charge.

33. "Insurance producer" means a person that:

(a) Is required to be licensed to sell solicit or negotiate insurance.

(b) Has an exclusive insurance contract with an insurer.

34. "ltemizcd" means that each contribution received or expenditure made is set forth separately.
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35. "Labor organization" means any employee representation organization that exists for the purpose of dealing with
employers concerning grievances. labor disputes. wages. rates of pay hours of employment or other conditions of

employment.

36. "Legislative office" means the oflioe of representative in the stale house of representatives or senator in the state

senate.

37. "Mega PAC status" means official recognition that a political action committee has received contributions from five

hundred or more individuals in amounts of ten dollars or more in the four-year period immediately before application

to the secretary of state.

38. "Nominee" means a candidate who prevails in a primary election for partisan office and includes the nominee's

candidate committee.

39. "Person" means an individual or a candidate nominee. committee. corporation. limited liability company. labor

organization partnership. trust. association. organization. joint venture. cooperative or unincorporated organization

or association.

40. "Personal monies" means any of the following:

(a) Assets to which the individual or individual's spouse has either legal title or an equitable interest.

(b) Salary and other earned income from bona tide employment of the individual or individuals spouse.

(c) Dividends and proceeds from the sale of investments of the individual or individual's spouse.

(d) Bequests to the individual or individual's spouse.

(e) Income to the individual or individual's spouse from revocable trusts for which the individual or individual's spouse
is a beneficiary.

(l) Gifts of a personal nature to the individual or individual's spouse that would have been given regardless of whether

the individual became a candidate or accepted a contribution.

(g) The proceeds of loans obtained by the individual or individuals spouse that are secured by collateral or security

provided by the individual or individual's spouse.

(h) Family contributions.
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41. "Political action committee" means an entity that is required to register as a political action committee pursuant
too I 6-*)(l5

42. "Political party" means a committee that meets the requirements for recognition as a political party pursuant to

chapter 5 of this title.

43. "Primary purpose" means an entity's predominant purpose. Notwithstanding any other law or rule. an entity is not

organized for the primary purpose of influencing an election if all of the following apply at the time the contribution

or expenditure is made:

(a) The entity has tax exempt status under section 50l(a) of the internal revenue code.

(b) Except for a religious organization, assembly or institution. the entity has properly filed a form l0"3 or form 1024

with the internal revenue service or the equivalent successor form designated by the internal revenue service.

(c) The entity's tax exempt status has not been denied or revoked by the internal revenue service.

(d) The entity remains in good standing with the corporation commission.

(e) The entity has properly filed a form 990 with the internal revenue service or the equivalent successor form designated

by the internal revenue service in compliance with the most recent filing deadline established by internal revenue service

regulations or policies.

44. "Retention" means the election roeess b which a so riot court Jud c. a plate court udgc or supreme courtP y pe g p lc J
justice is retained in office as prescribed by article VI. section 38 or 40. Constitution of Arizona.

45. "Separate segregated fund" means a fund established by a corporation. limited liability company. labor organization

or partnership that is required to register as a political action committee.

46. "Social media messages" means forms of communication. including internet sites for social networking or blogging
through which users create a personal profile and participate in online communities to share information. ideas and

personal messages.

47. "Sponsor" means any person that establishes. administers or contributes financial support to the administration
of a political action committee or that has common or overlapping membership or officers with that political action
committee.

48. "Standing committee" means a political action committee or political party that is active in more than one reporting

jurisdiction in this state and that files a statement of organization in a format prescribed by the secretary of state.
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49. "Statewide office" means the office of governor. secretary of state, state treasurer attorney general. superintendent

of public instruction. corporation commissioner or mine inspector.

50. "Surplus monies" means those monies of a terminating committee that remain after all of the committee's

expenditures have been made. all debts have been extinguished and the committee ceases accepting contributions.

Credits
Added by Laws "(ll. (h. 70). § I I. ff. Nov. 5. 'Tl(). Amended by Laws "Tl(\. (h. 347. § ~» cIT. Nov. 5. 7(\l62 Laws 2017.
(h we. Q l.ef l. Md\ 1. °m7

<For disposition of the subject matter or derivation of sections repealed added. or transferred and renumbered

by Laws 1979 Ch. 209. §§2 to 5. effective January I. 1980, see Disposition and Derivation Tables preceding
Chapter l.>

7

Footnotes

I Section l5-lol et seq. or 48lOl et seq.

Section 16-821 et seq.

3 Internal Revenue Code sections may be found in Title 26 of U.S.C.A.

A. R. $.§ 16-901. AZ STd 16-901
Current through the First Regular Session of the Fifty-Third Legislature (2017)

End of Iloenmenl 1tl18 Thomson Reuters. Nu clnini to original U.S. (ioveinmenl Works.
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Arizona Revised Statutes Annotated

Title 16. Elections and Electors (Refs 8: Amos)

Chapter 6. Campaign Contributions and Expenses (Refs 8: Annosl

Article 1.1. establishment of Committee (Refs 8: Annoy)

A.R.S. § 16-905

§ 16-905. Committee qualification; requirements; exemption; adjustments

Effective: November 5, 2016

CurTentness

A. A candidate for election or retention shall register as a candidate committee if the candidate receives contributions or

makes expenditures. in any combination, of at least one thousand dollars in connection with that candidacy.

B. An entity shall register as a political action committee if both of the following apply:

I. The entity is organized for the primary purpose of influencing the result of an election.

2. The entity knowingly receives contributions or makes expenditures. in any combination. of at least one thousand

dollars in connection with any election during a calendar year.

C. A filing officer or enforcement officer shall make a rebuttable presumption that an entity is organized for the primary

purpose of influencing the result of an election iftheentity meets any ofthe following:

l. Except for a religious organization assembly or institution. claims tax exempt status but had not filed form 1023 or

form 1024 with the internal revenue service. or the equivalent successor form designated by the internal revenue service.

before making a contribution or expenditure.

2. Made a contribution or expenditure and at that time had its tax exempt status revoked by the internal revenue service.

3. Made a contribution or expenditure and at that time failed to file Tomi 990 with the internal revenue service. or the

equivalent successor form designated by the internal revenue service. if required by law.

4. At the time of making a contribution or expenditure was not registered with the corporation commission if required

by law.

5. At the time of making a contribution or expenditure was registered with the corporation commission but was not in

good standing.
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D. A fund that is established by a corporation. limited liability company. labor organization or partnership for the
purpose of influencing the result of an election shall register as a political action committee.

E. An entity may register as a political party committee only as prescribed in chapter 5 of this title. |

F. A committee is not subject to state income tax and is not required to life a state income tax return.

G. The dollar amounts prescribed by this section shall be increased every two years pursuant to § 1693 l.

Credits

Added by Laths "alb. ch. 79.§ P. eaT. Nov. 5. 2016.

l
Footnotes

Section 16-801 ct seq.

A.  R.  S§ 16-905 AZ STd 16-905
Current through the First Regular  Session of  the Fi f ty -Third Legislature (2017)
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Arizona ReNoed Statutes Annotated
Title 16. Elections and Electors (Refs & Amos)

Chapter 6. Campaign Contributions and Expenses (Refs & Amos)
Article 1.2. Contributions (Refs iv Annoy)

A.R.S. § 16-911

§ 16-911. Exemption from definition of contribution

Effective: November 5, 2016
Cu 1Tentness

A. A person may make any contribution not otherwise prohibited by law.

B. The following are not contributions:

l. The value of an individual's volunteer services or expenses that are provided without compensation or reimbursement
including the individual's:

(at Travel expenses.

(b) Use of real or personal property.

(c) Cost of invitations, food or beverages.

(d) Use ore-mail. internet activity or social media messages. only if the individual's use is not paid for by the individual or
any other person and if the e-mails. social media messages or other internet activities do not contain or include transmittal
of a paid advertisement or paid fund-raising solicitation.

2. The costs incurred for covering or carrying a news story. commentary or editorial by a broadcasting station or cable
television operator. an internet website. a newspaper or another periodical publication, including an internet-based or
electronic publication, if the cost for the news story. commentary or editorial is not paid for by and the medium is not
owned or under the control of a candidate or committee.

3. Any payment to defray the expense of an elected official meeting with constituents or attending an informational tour
conference. seminar or presentation. if the payer or the elected official does not attempt to influence the result of an

election and the payment is reported if required pursuant to title 38. chapter 3.1 or title41. chapter 7. article 8. I , 1 or both.

4. The payment by a political party to support its nomine. including:

WESTLAW APP-114
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(a) The printing or distribution of. or postage expenses for. voter guides. sample ballots. pins. bumper stickers. handbills.

brochures. posters. yard signs and other similar materials distributed through the party.

(b) Coordinated political party expenditures.

5. The payment by any person to defray a political party's operating expenses or partybuilding activities including:

(a) Party staff and personnel.

(bl Studies and reports.

(c) Voter registration. recruitment. polling and turnout efforts.

(d) Party conventions and party meetings.

(c) Construction. purchase or lease of party buildings or facilities.

6. The value of any of the following to a committee:

(a) Interest earned on the committee's deposits or investments.

(b) Transfers between committees to reimburse expenses and distribute monies raised through adjoint fund-raising effort.

if the transfers comply with an agreement to reimburse and distribute monies that was executed before the joint fund-
raising effort occurred.

(C) Payment of a committee's legal or accounting expenses by any person.

(d) An extension of credit for goods and services on a committee's behalf by a creditor if the terms are substantially
similar to extensions of credit to nonpolitical debtors that are of similar risk and size of obligation. The creditor must
make a commercially reasonable attempt to collect the debt, except that if an extension of credit remains unsatisfied by
the committee after six months the committee is deemed to have received a contribution but the creditor is not deemed
to have made a contribution.

7. The value of nonpartisan communications that are intended to encourage voter registration and turnout efforts.

8. Any payment to a filing officer for arguments in a publicity pamphlet.
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9. The payment by any sponsor or its affiliate for the costs ofestablishing, administering and soliciting contributions from

its employees, members. executives. stockholders and retirees and their families to the sponsor's separate segregated fund.

10. Any payment by any entity for the costs ofcommunicating with its employees. members, executives. stockholders and
retirees and their families about any subject without regard to whether those communications are made in coordination

with any candidate or candidate's agent.

I l. The value of allowing a candidate or a committees representative to appear at any private residence or at the facilities

of any entity to speak about the candidate's campaign or about a ballot measure. if the venue is furnished by the venue's

owner. is not paid for by a third party and is not a sports stadium, coliseum. convention center. hotel ballroom, concert
hall or other similar arcana that is generally open to the public.

12. The costs of hosting a debate or candidates' forum, if at least two opposing candidates with respect to any given

office sought or representatives of at least two opposing ballot measure campaigns. with respect to any measure on the

ballot, are invited with the same or similar advance notice and method of invitation.

13. The preparation and distribution of voter guides. subject to the following:

to) A featured candidate or ballot measure shall not receive greater prominence or substantially more space in the voter

guide than any other candidate or ballot measure.

(b) The voter guide shall not include any message that constitutes express advocacy.

14. Monies that are loaned by a financial institution in the ordinary course of business and not for the purpose of

influencing the results of an election. except that the loan is deemed a pro rata contribution by any endorser or guarantor.

other than the candidate's spouse.

15. The costs of publishing a book or producing a documentary. if the publication and production are for distribution
to the general public through traditional distribution mechanisms or a fee is obtained for the purchase of the publication

or viewing of the documentary.

C. This section does not imply that any transactions that are not specifically listed in subsection B of this section are
contributions unless those transactions otherwise meet the definition of contribution as defined in § 16-901 .

Credits
Added by Laws '016. (h. 79. 8 l". clI. Nov. 5. 7016. Amended by Laws "(l16. (`h. 346.§ l. eli. Nov. 5. '(ll 6.

Footnotes
l Section 38-541 et seq. or 41P31 et seq.
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Arizona Revised Statutes Annotated
Title 16. Elections and Electors (Refs 8: Amos)

Chapter 6. Campaign Contributions and Expenses (Refs 8: Amos)
Article 1.2. Contributions (Refs fv Annoy)

A.R.S. § 16-913

§ 16-913. Candidate committee contribution limits; requirements

Effective: November 5, 2016
Currentness

A. A candidate committee shall not make contributions to a candidate committee for another candidate.

B. A candidate committee may transfer unlimited contributions to any one or more other candidate committees for that
same candidate under the following conditions:

l . A candidate committee for a city or town candidate shall not transfer contributions to that same candidate's committee
for a statewide or legislative office.

2. If a candidate committee for a city or town office transfers contributions to a candidate committee for a county office
for that same candidate. the candidate committee for the county office shall not transfer contributions to a statewide
or legislative candidate committee for that same candidate during the twenty-four months immediately following that
transfer of contributions to the county candidate committee.

3. Contributions originally made to the transferring candidate committee are deemed to be contributions to the receiving
candidate committee. On transfer. an individual's aggregate contributions to both candidate committees during the
election cycle shall not exceed the individual's contribution limit for that candidate.

C. A candidate committee shall not knowingly accept contributions in excess of the contribution limits prescribed by
law. A candidate committee that unknowingly accepts an excess contribution shall refund or reattribute any excess
contribution within sixty days after receipt of the contribution. A candidate committee may reattribute an excess
contribution only if both of the following apply:

l. The excess contribution was received from an individual contributor.

2. The individual contributor authorizes the candidate committee to reattribute the excess amount to another individual
who was identified as a joint account holder in the original instrument used to make the excess contribution.

D. A candidate committee may accept contributions only from an individual. a partnership. a candidate committee. a
political action committee or a political party.
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E. A candidate committee may make unlimited contributions to a person other than a candidate's committee.

. A candidate may contribute unlimited personal monies to the candidate's own candidate committee.

Credits

Added by Laws 'Ul(>. (`h. 79. 4 l`. eaT. Not. 5. 7016. Amended by Loins '1116. (h. 8=1`. § 5. off. Nov. 5. "l)l(».

A. R. s. § 16-913. AZ STd 16-913
Current through the First Regular Session of the Fifty-Third Legislature ("0l7)

lind al Docununt 1 'my Thom~on Reuters.Nocl.un\ to originalU.S.(jnvemmcni Works.
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Arizona Revised Statutes Annotated
Title 16. Elections and Electors (Refs & Amos)

Chapter 6. Campaign Contributions and Expenses (Refs 8: Amos )
Article 1.2. (ontributions (Refs & Annoy )

A.R.s. § 16-916

§ 16-916. Corporation, limited liability company and labor organization
contributions; separate segregated fund; limits; requirements

Effective: November 5, 2016
Currentness

A. A corporation. limited liability company or labor organization shall not make contributions to a candidate committee.

B. A corporation. limited liability company or labor organization may make unlimited contributions to persons other
than candidate committees.

C. A corporation. limited liability company or labor organization may sponsor a separate segregated lund. Employees.
members. executives. stockholders and retirees and their families of a corporation. limited liability company or labor
organization and any subsidiary or affiliate of a corporation. limited liability company or labor organization may make
contributions to the separate segregated fund. subject to the following:

l. The separate segregated fund must register as a political action committee.

2. The sponsor or its affiliate may pay the administrative. personnel and fund-raising expenses of its separate segregated
fund. which shall not be deemed contributions to the fund.

3. The sponsor or its separate segregated fund may solicit contributions from the sponsor's. sponsor's affiliates' or
sponsor's subsidiaries' employees. members. executives. stockholders and retirees and their families. The following
additional restrictions apply:

(al With respect to an insurer an insurer or its separate segregated fund may also solicit contributions from an insurance
producer's employees. members. executives. stockholders and retirees and their families.

(b) With respect to a trade association or membership organization the association or organization may solic it
contributions from its members employees. executives. stockholders, subsidiaries and retirees and their families.

4. A sponsor or its affiliate or a trade association or membership organization may facilitate the making of contributions
to its separate segregated fund by establishing a payroll deduction system or other similar payment transfer method.
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5. A sponsor trade association. membership organization or separate segregated fund may rely on the federal election
commission's written guidance interpreting <" Lnltcd States (Mi c  t .url lx( he and rules adopted under that section when

interpreting this subsection if otherwise consistent with this article and articles I. l.l, 1.3. 1.4 1.5 1.6 and 1.7 of this
lchapter.

Credits
Added by Ltuvs '()la. Ch. 79 § ll ciT. Nov. 5. "(ll.

Footnotes
I Sections 16-901 et seq.: 16-905 ct seq.: 16-921 el seq.: 16-925 et seq.: 16931 ct seq.: 16-933 et seq.; 16-937 et seq.

A. R. S§ 16-916. AZ STd 16-916

Current through the First Regular Session of the Fifty-Third Legislature (20l 7)
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Arizona Rtwised Stahitos Annotated

Title 16. Elections and Electors (Refs 8/ Amos)

Chapter b. Campaign Contributions and Expenses ( Refs 8: Amos)

Article 1.2. Contributions (Refs la Annoy)

A.R.s. § 16-918

§ 16-918. Earmarking prohibited

Effective: November 5, 2016

Currentness

A contributor shall not give and a committee shall not accept a contribution that has been earmarked for a candidate.

Credits

Added by Laws mm (h. 79.§ 17 efl. Nov. 5. 1016.

A. R. s. § 16-918. AZ STd 16-918
Current through the First Regular Session of the Fifty-Third Legislature (2017)

ILad of I)ncun\1in "01t2 Thomson l{t.1l:ii No claim in original US. Gtncrnnwnl Works.
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Arizona Revised Statutes Annotated
Title t6. Elections and Electors (Refs & Amos)

Chapter 6. Campaign Contributions and Expenses ( Refs 8: Amos)
Article1.3.l1xpcnclitu1es (Refs & All nos )

A.R.S. § 16-922

§ 16-922. Independent and coordinated expenditures

Effective: November 5, 2016
(unentness

A. Any person may make independent expenditures.

B. An expenditure is not an independent expenditure if either of the following applies:

l. There is actual coordination with respect to an expenditure between a candidate or candidate's agent and the person
making the expenditure or that persons agent.

2.Both of the following apply:

(a) The expenditure is based on nonpublic information about a candidates or candidate committee's plans or needs that
the candidate or candidate's agent provides to the person making the expenditure or that person's agent.

(b) The candidate or candidate's agent provides the nonpublic information with an intent toward having the expenditure
made.

C. In evaluating whether an expenditure is an independent expenditure. a filing officer or enforcement officer may
consider the following to be rebuttableevidenceof coordination:

l. Any agent oftheperson making the expenditure is also an agent of the candidate whose election or whose opponent's
defeat is being advocated by the expenditure.

2. In the same election cycle. the person making the expenditure or that person's agent is or has been authorized to raise
or spend monies on the candidate's behalf.

3. In the same election cycle. the candidate is or hasbeenauthorized to raise money or solicit contributions on behalf
of the person making the expenditure.

I). Notwithstanding subsection C of this section. coordination does not exist under either of the following:
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l . If the person making the expenditure maintains a firewall between the person and that person's agent in compliance
with all of the following:

(a) The person's agent did not participate in deciding to make the expenditure or in deciding the content. timing or
targeting of the expenditure.

(b) The person making the expenditure has a written policy establishing the firewall and its requirements.

the written policy regarding the firewall.(c) The person making the expenditure and the person's agent followed

2. Solcly because an agent of a person making the expenditure serves or has served on a candidate's host committee for
a fund-raising event.

E. An expenditure that is coordinated with a candidate. other than a coordinated party expenditure is deemed an in-
kind contribution to the candidate.

F. An entity that makes an independent expenditure. other than an individual or a committee. shall file independent
expenditure reports pursuant to = In*)'(». suhscelion ll.

Credits
Added by Laws "0l6. Ch. 79§ I". off. Nov. 5. "0l(». Amended by Lanws 101f». Ch. 346. § 3. ciT. Nov. 5. °0 l6.

A. R. S§ 16-922 AZ STd 16-922
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Revised Statutes Annotated

Title 16 Elections and Electors (Refs & Amos)

Chapter 6. Campaign Contributions and Expenses (Refs Hz Annoy)
Article 1.4. Reporting Requirements and Disclosure Statements (Refs & Annoy l

A.R.S. § 16-926

§ 16-926. Campaign finance reports; contents

Effective: November 5, 2016
Currentness

A. A committee shall file campaign finance reports with the tiling officer. The secretary of state's instructions and
procedures manual adopted pursuant to t I 6-45* shall prescribe the format for all reports and statements.

B. A campaign finance report shall set forth:

I. The amount of cash on hand at the beginning of the reporting period.

2. Total receipts during the reporting period. including:

(a) An itemized list of receipts in the following categories including the source. amount and date of receipt. together

with the total of all receipts in each category:

(i) Contributions from individuals whose contributions exceed fifty dollars for that election cycle. including identification

of the contributor's occupation and employer.

(ii) Contributions from candidate committees.

(iii) Contributions from political action committees.

(iv) Contributions from political parties.

(v) Contributions from partnerships.

(vi) For a political action committee or political party. contributions from corporations and limited liability companies

including identif ication of the corporation's or limited liability company's f ile number issued by the corporation
commission.
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(vii) For a political action committee or political party contributions from labor organizations. including identification
of the labor organization's life number issued by the corporation commission.

(viii) For a candidate committee a candidate's contribution of personal monies.

(ix) All loans. including identification of any endorser or guarantor other than a candidate's spouse. and the contribution
amount endorsed or guaranteed by each.

(xi Rebates and refunds.

(xi) Interest on committee monies.

(xii) The fair market value of in-kind contributions received.

(xii i)  Extensions of credit that remain outstanding, including identif ication of the creditor and the purpose of the
extension.

(b) The aggregate amount of contributions from all individuals whose contributions do not exceed fifty dollars for the
election cycle.

3. An itemized list of all disbursements in excess of two hundred fifty dollars during the reporting period in the following
categories. including the recipient. the recipient's address. a description of the disbursement and the amount and date of
the disbursement. together with the total of all disbursements in each category:

to) Disbursements for operating expenses.

(b) Contributions to candidate committees.

(c) Contributions to political action committees.

(d) Contributions to political parties.

(e) Contributions to partnerships.

(D For a political action committee or political party. contributions to corporations and limited liability companies.
including identi f icat ion of the corporat ion 's or l imited l iabi l i ty  companys f i le  number issued by the corporat ion
commission.
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(g) For a political action committee or political party, contributions to labor organizations. including identification of

the labor organization's file number issued by the corporation commission .

(h) Repayment of loans.

(i) Refunds of contributions.

(j) Loans made.

(k) The value of in-kind contributions provided.

(1) Independent expenditures that are made to advocate the election or defeat of a candidate including identification of
the candidate office sought by the candidate. election date. mode of advertising and distribution or publication date.

(m) Expenditures to advocate the passage or defeat of a ballot measure. including identification of the ballot measure.
ballot measure serial number election date mode of advertising and distribution or publication date.

tn) Expenditures to advocate for or against the issuance of a recall election order or for the election or defeat of a

candidate in a recall election. including identification of the officer to be recalled or candidate supported or opposed.

mode of advertising and distribution or publication date.

(0) Any other disbursements or expenditures.

4. The total sum of all receipts and disbursements for the reporting period.

5. A certification by the committee treasurer. issued under penalty of perjury. that the contents of the report arc true
and correct.

C. For the purposes of reporting under subsection B of this section:

I. A contribution is deemed to be received either on the date the committee knowingly takes possession of the
contribution or the date of the check or credit card payment. For an in-kind contribution of services, the contribution

is deemed made either on the date the services are performed or the date the committee receives the services.

2. An expenditure or disbursement is deemed made either on the date the committee authorizes the monies to be spent

or the date the monies arc withdrawn from the committee's account. For a transaction by check. the expenditure or
disbursement is deemed made on the date the committee signs the check. For a credit card transaction on paper the

expenditure or disbursement is deemed made on the date the committee signs the a\1thori7ation to charge the credit card .
For an electronic transaction. an expenditure or disbursement is deemed made on the date the committee electronically
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authorizes the charge. For an agreement to purchase goods or services. the expenditure or disbursement is deemed made

either on the date the parties enter into the agreement or the date the purchase order is issued.

3. A committee may record its transactions using any of the methods authorized by this subsection but for each type of

contribution. expenditure or disbursement made or received the committee shall use a consistent method of recording

transactions throughout the election cycle.

D. The amount of an in-kind contribution of services shall be equal to the usual and normal charges for the services

on the date performed.

E. If any receipt or disbursement is earmarked. the committee shall report the identity of the person to whom the receipt

or disbursement is earmarked.

F. Candidate committee reports shall be cumulative for the election cycle to which they relate. Political action committee

and political party reports shall be cumulative for a two-year election cycle ending in the year of a statewide general
election. If there has been no change during the reporting period in an item listed in the immediately preceding report.

only the amount need be carried forward.

G. For a political action committee that receives individual contributions through a payroll deduction plan. that

committee is not required to separately itemize each contribution received from the contributor during the reporting
period. In lieu of itemization. the committee may report all of the following:

l. The aggregate amount of contributions received from the contributor through the payroll deduction plan during the

reporting period.

2. The individual's identity.

3 .The amount deducted per pay period.

H. An entity that makes independent expenditures or ballot measure expenditures in excess of one thousand dollars
during a reporting period shall tile an expenditure report with the filing officer for the applicable reporting period.

Expenditure reports shall identify the candidate or ballot measure supported or opposed. office sought by the candidate.
if any election date. mode of advertising and first date of publication. display. delivery or broadcast of the advertisement.

Credits
Added by Laws *om ch. 79. § 17. off. Nov. 5. "016. Amended by Laws "0l 6. (h. 346. §4. efI. Nov. 5. "1)l6.

A. R. s. § 16-926, AZ STd 16926
Current through the First Regular Session of the Fifty-Third Legislature ("0l7)
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Arizona Revised Statutes Annotated
Title 18. Information Technology (Refs & Amos)

Chapter 4. Network Services (Refs & Annoy)
Article 3. Sccrctawv of State

A.R.S. § 18-444
Formerly cited as A.R.S. §38-542

§ 18-444. Duty to tile financial disclosure statement; contents; exceptions

Effective: January 1, 2017
Cupentness

A. In addition to other statements and reports required by law, every public officer, as a matter of public record shall file
with the secretary of state on a form prescribed by the secretary of state a verified financial disclosure statement covering
the preceding calendar year. The statement shall disclose:

l. The name and home or work address of the public officer. whether the public officer's spouse is a member of the public
officer's household the number of minor children who are members of the public officer's household and all names and
addresses under which each does business. lfdisclosure of the identity of the public ofTic4:r's spouse or minor child would
otherwise be required. a public officer may comply with the identification requirement by using the term "spouse" or
"minor child" as applicable.

2. The name and address of each employer and of each other source of compensation other than gifts amounting to more
than one thousand dollars received during the preceding calendar year by the public officer and members of his household
in their own names, or by any other person for the use or benefit of the public officer or members of his household.
a description of the services for which the compensation was received and the nature of the employer's business. This
paragraph shall not be construed to require the disclosure of individual items ofcompensation that constituted a portion
of the gross income of the business from which the public officer or members of his household derived compensation.

3. For a controlled business a description of the goods or services provided by the business. and if any single source
of compensation to the business during the preceding calendar year amounts to more than ten thousand dollars and
is more than twenty-five percent of the gross income of the business. the disclosure shall also include a description of
the goods or services provided to the source of compensation. For a dependent business the statement shall disclose a
description of the goods or services provided by the business and a description of the goods or services provided to the
source of compensation from which the dependent business derived the amount of gross income described in 8 38-541,
paragraph 4. If the source of compensation for a controlled or dependent business is a business. the statement shall
disclose a description of the business activities engaged in by the source of compensation.

4. The names and addresses of all businesses and trusts in which the public officer or members of his household. or any
other person for the use or benefit of the public officer or members of his household. had an ownership or beneficial
interest of over one thousand dollars at any time during the preceding calendar year. and the names and addresses of
all businesses and trusts in which the public officer or any member of his household held any office or had a fiduciary
relationship at any time during the preceding calendar year together with the amount or value of the interest and a
description of the interest office or relationship.
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5. All Arizona real property interests and real property improvements, including specific location and approximate size,
in which the public officer. any member of his household or a controlled or dependent business held legal title or a

beneficial interest at any time during the preceding calendar year, and the value of any such interest except that this

paragraph does not apply to a real property interest and improvements thereon used as the primary personal residence or
for the personal recreational use of the public officer. If a public officer. any member of his household or a controlled or

dependent business acquired or divested any such interest during the preceding calendar year he shall also disclose that
the transaction was made and the date it occurred. If the controlled or dependent business is in the business of dealing

in real property interests or improvements disclosure need not include individual parcels or transactions as long as the

aggregate value of all parcels of such property is reported.

6. The names and addresses of all creditors to whom the public officer or members of his household in their own names

or in the name of any other person, owed a debt of more than one thousand dollars or to whom a controlled business
or a dependent business owed a debt of more than ten thousand dollars which was also more than thirty percent of the

total business indebtedness at any time during the preceding calendar year listing each such creditor. This paragraph
shall not be construed to require the disclosure of debts owed by the public officer or any member of his household

resulting from the ordinary conduct of a business other than a controlled or dependent business nor shall disclosure be

required of credit card transactions retail installment contracts. debts on residences or recreational property exempt
from disclosure under paragraph 5 of this subsection. debts on motor vehicles not used for commercial purposes, debts

secured by cash values on life insurance or debts owed to relatives. It is sufficient disclosure of a creditor if the name
and address of a person to whom payments are made is disclosed. If the public officer. any member of his household or

a controlled or dependent business incurred or discharged a debt which is reportable under this subsection during the

preceding calendar year, the report shall disclose that the transaction was made and the date it occurred.

7. The identification and amount of each debt exceeding one thousand dollars owed at any time during the preceding
calendar year to the public officer and members of his household in their own names. or to any other person for the use or

benefit of the public officer or any member of his household. The disclosure shall include the identification and amount

of each debt exceeding Len thousand dollars to a controlled business or dependent business which was also more than
thirty percent of the total indebtedness to the business at any time during the preceding calendar year. This paragraph

shall not be construed to require the disclosure of debts from the ordinary conduct of a business other than a controlled
or dependent business. If the public officer. any member of his household or a controlled or dependent business incurred

or discharged a debt which is reportable under this subsection during the preceding year. the report shall disclose that
the transaction was made and the date it occurred.

8. The name of each source of any gift. or accumulated gifts from a single source. of more than five hundred dollars
received by the public officer and members of his household in their own names during the preceding calendar year. or
by any other person for the use or benefit of the public officer or any member of his household except gifts received by

will or by virtue of intestate succession. or received by way of distribution from any inter vivas or testamentary trust
established by a spouse or by an ancestor. or gifts received from any other member of the household or relatives to the

second degree of consanguinity.

9. A list of all business licenses issued to. held by or in which the public officer or any member of his household had
an interest at any time during the preceding calendar year. including the name in which the license was issued. the type
of business and its location.
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10. A list of all bonds. together with their value. issued by this state or any political subdivision of this state and held at

any time during the preceding calendar year by the public officer or any member of his household, which bonds issued

by a single entity had a value in excess of one thousand dollars. If the public officer or any member of his household
acquired or divested any bonds during the preceding calendar year which are reportable under this paragraph the fact

that the transaction occurred and the date shall also be shown.

l l. The name of each meeting. conference or other event where the public officer is participating in the public officer's

official capacity if travel-related expenses of one thousand dollars or more were incurred on behalf of the public officer
and the travel-related expenses are not paid by the public officer.

B. If an amount or value is required to be reported pursuant to this section. it is sufficient to report whether the amount
or value of the equity interest falls within:

l. Category l, one thousand dollars to twenty-five thousand dollars.

2. Category 2. more than twenty-five thousand dollars to one hundred thousand dollars.

3. Category 3. more than one hundred thousand dollars.

C. This section docs not require the disclosure of any information that is privileged by law.

D. The statement required to be filed pursuant to subsection A shall be filed by all persons who qualified as public
officers at any time during the preceding calendar year on or before January 31 of each year with the exceptions that

a public officer appointed to fill a vacancy shall. within sixty days following his taking of such office. file a financial
disclosure statement covering as his annual period the twelve month period ending with the last full month prior to the

date of his taking office. and a public officer whose final term expires less than thirty-one days into the immediately
following calendar year may file the public officer's final financial disclosure at the same time as the disclosure for the

last immediately preceding year.

E. The secretary of state shall prepare written guidelines, forms and samples for completing the financial disclosure

statement required by this section. A copy of the guidelines. forms and samples shall be distributed to each public officer
and shall be made available to each candidate required to file a financial disclosure statement pursuant to § 38-543.

F. Beginning January l, 2017. the statement required to be filed in subsection D of this section may be filed by the public

officer in a form prescribed by the secretary of state that includes authorization for future filings to be submitted in an
electronic format. Any subsequent filings required to be filed in subsectionD of this section may be filed in an electronic

format as prescribed by the secretary of state. Beginning January I. 2017. any statements that are required to be filed by
a local public officer pursuant to an ordinance. rule. resolution or regulation adopted pursuant to § 38-545 may be filed
in an electronic format as prescribed by the secretary of state.
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Credits

Added as § 38-542 by Laws 1974, Ch. 199, §5. Amended by Laws 1983 Ch. 328, § 7, ff. Jan. l, 1984; Luvrs ml I. Lh
337. § *7: Luis "Ol-1. (l\ 119. 8 I . cIT Jun. I. "1117. Renumbered as § 18444 by Lu\v> "UI(>. Ch. 80. § 3 Amended by
Lzuvs *ult. (l\ l 9(». 5 ». cll. Jun. I. "l)l7.

A. R. $.§ 18-444, AZ STd 18-444
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Revised Statutes Annotated

Title 21. Juries (Refs 8: Amos)

Chapter 4. Grand .Curies (Refs 8: Amos)

Article 2. State (Jrand Jury (Refs & Ammos)

A.R.S. § 21-422

§ 21-422. Powers and duties

Currentness

A. The law applicable to county grand juries. including their Powers, duties and functions. applies to the state grand

juries except insofar as it is in conflict with this article. The supreme court shall adopt rules to govern the procedures

of state grand juries.

B. The state grand jury shall investigate and return indictments for only those offenses or violations of law arising out

of or in connection with:

I. The determination or collection of state taxes. the registration or failure to register securities. the afTer or sale of

securities. the offer or sale ofintcrcsts in land. the foliation or operation of banks. insurance companies. pension funds,

labor unions. professional sports enterprises. corporate enterprises.or business enterprises the making or collecting of

loans, events leading to receivership or declaration of bankruptcy by a business enterprise. the sale or purchase of goods

or services by or for the state or political subdivisions. bribery, obstruction ofjustice. hindering prosecution or any form

of intentional knowing or corrupt misconduct involving any person compensated by public funds.

2. Any fraud. theft or possession. receipt. sale or transportation of stolen property or other contraband or gambling or

prostitution or narcotics which occurs in more than one county or which occurs in one county and affects the residents

of another county or which may be prosecutedby more than one county attorney.

3. Perjury. false swearing unsworn falsification. or any violation of title 13. chapter 28 | in connection with any state

grand jury proceeding. committed by any person testifying before it or in any trial or other proceeding involving any

indictment returned by a state grand jury.

4. Any perjury by subornation or attempted perjury by subornation relating to testimony before it or in any trial or other

proceeding involving any indictment returned by a state grand jury.

5. Any violation of title 13. chapter 23 i ore 38-4*l or 39-llil .

6. Any violation of title 13. chapter 35.1 if committed using a computer or network as defined in 8 l 3-'301 and if any

part of the conduct either:

(a) Occurs in more than one county. state or country.

APP-132WESTLAW

Decision No. 76640



AU-00000E~17-0079
§ 21-422. Powers and duties AZ ST § 21-422

(b) Affects the residents of another county state or country.

(c) May be prosecuted by more than one county state or country.

7. Any criminal wrongdoing that is referred in writing by a county attorney and that is accepted in writing by the attorney

general.

C. If a state grand jury. pursuant to an investigation under subsection B of this section. learns of an offense for which

it lacks jurisdiction to indict the grand jury shall direct the attorney general to inform the appropriate prosecutorial

authority.

D. Nothing in this article shall be construed to limit the jurisdiction of the county grand juries or county attorneys, nor

shall an investigation by a state grand jury be deemed preemptive of a previously instituted investigation by another

grand jury or agency having jurisdiction under the same subject matter unless good cause is shown.

Credits

Added by Laws 1975. Ch. 124. § l. Amended by Laws 1977 Ch. 154, § ll: Laws 1978. Ch. 201. §329. ff. Oct. 1. 1978,
Laws 1980. Ch. 179 §36. ff. April 23. 1980: Laws 1984, Ch. 304. §4. l.a1ws *01u». (h in. 4 34

Footnotes

I Section 13-2801 et seq.

7 Section 13-2301 et seq.

A. R. s. §2I-422. AZ ST §21-422
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Revised Statutes Annotated

Title 38. Public Officers and Employees (Refs & Amos )

Chapter 2. Qualification and Tenure

Article 7. Impeachment of State and Judicial Offi<e1s (Refs & Annoy)

A.R.S. §38-311

§38-311.Officers subject to impeachment

Currentness

The governor. every state and judicial officer.except justices of courts not of record. shall be liable to impeachment for

high crimes misdemeanors or malfeasance in office.

A. R. s. § 38-311. AZ ST § 38-31 l
Current through theFirst Regular Session of the Fifty-Third Legislature (20l7)
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7

Arizona Revised Statutes Annotated

Title 38. Public Officers and Employees (Refs Hz Amos)

Chapter 2. Qualification and Tenure
Article Impeachment of State and Judicial ()ffi(.vrs (Refs iv Annoy)

A.R.S. §38-312

§ 38-312. Articles of impeachment

Currentness

lmpcachmcnt shall be instituted in the house ofrcprescntatives by resolution. and shall be conducted by managers elected

by the house of representatives who shall prepare articles of impeachment. present them at the bar of the senate and
prosecute them. The hearing shall be heard before the senate sitting as a court of impeachment.

A. R. S §38-312. AZ STd 38-312
Current through the First Regular Session of the FiftyThird Legislature (2017)
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Arizona Revised Statutes Annotated
Title 38. Public Officers and Employees (Refs 8: Annoy )

Chapter 3. Conduct of Qftice
Article 3.1. Public Meetings and Proceedings (Refs 8: Annoy)

A.Fcs. § 38-431

§38-431. Definitions

Effective: August 2, 2012
Currentness

In this article, unless the context otherwise requires:

l. "Advisory committee" or "subcommittee" means any entity, however designated. that is officially established, on
motion and order of public body or by the presiding officer of the public body. and whose members have been appointed

for the specific purpose of making a recommendation concerning a decision to be made or considered or a course of

conduct to be taken or considered by the public body.

2. "Executive session" means a gathering of a quorum of members of a public body from which the public is excluded for
one or more of the reasons prescribed inS38-43 I .0 z. In addition to the members of the public body. officers. appointees
and employees as provided in § 38.43 I 03 and the auditor general as provided in § 41 l *79.04, only individuals whose
presence is reasonably necessary in order for the public body tocarry out its executive session responsibilities may attend

the executive session .

3. "Legal action" means a collective decision. commitment or promise made by a public body pursuant to the

constitution. the public body's charter. bylaws or specified scope of appointment and the laws of this state.

4. "Meeting" means the gathering. in person or through technological devices. of a quorum of members of a public body
at which they discuss. propose or take legal action. including any deliberations by a quorum with respect to such action.

5. "Political subdivision" means all political subdivisions of this state. including without limitation all counties, cities

and towns. school districts and special districts.

6. "Public body" means the legislature. all boards and commissions of this state or political subdivisions. all multimeter

governing bodies of departments. agencies. institutions and instrumentalities of this state or political subdivisions.

including without limitation all corporations and other instrumentalities whose boards of directors are appointed or
elected by this state or political subdivision. Public body includes all quasi-judicial bodies and all standing special or

advisory committees or subcommittees of. or appointed by the public body. Public body includes all commissions and
other public entities established by the Arizona Constitution or by way of ballot initiative. including the independent

redistricting commission. and this article applies except and only to the extent that specific constitutional provisions
supersede this article.
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7. "Quasijudicial body" means a public body. other than a court of law. possessing the power to hold hearings on
disputed matters between a private person and a public agency and to make decisions in the general manner of a court

regarding such disputed claims.

Credits
Added by Laws 1962 Ch. 138. §2. Amended by Laws 1974 Ch. 196, § l. off. May 22. 1974. Laws 1978, Ch. 86, § l, Laws
1982. Ch. 278§ I: Laws 1985. Ch. 703.§ l. Laws 7000. (h. 358.§ I: Laws 7007. (h. 71. § I. Lziws "ill 7. (h. Lil. § l.

A. R. s. §38-431. AZ ST §38-431
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Revised Statutes Annotated
Title 38. Public Officers and Employees (Refs & Amos)

Chapter 3. Conduct of Office
Article 3.1. Public Meetings and Proceedings (Refs 8: Annoy)

A.R.S. §38-431.01

§38-431.01. Meetings shall be open to the public

Effective: July 29, 2010
Currentness

A. All meetings of any public body shall be public meetings and all persons so desiring shall be permitted to attend and

listen to the deliberations and proceedings. All legal action of public bodies shall occur during a public meeting.

B. All public bodies shall provide for the taking of written minutes or a recording fall their meetings. including executive

sessions. For meetings other than executive sessions such minutes or recording shall include. but not be limited to:

l. The date time and place of the meeting.

2. The members of the public body recorded as either present or absent.

3. A general description of the matters considered.

4. An accurate description of all legal actions proposed. discussed or taken, andthenames of members who propose each

motion. The minutes shall also include the names of the persons, as given. making statements or presenting material to

the public body and a reference to the legal action about which they made statements or presented material.

C. Minutes of executive sessions shall include items set forth in subsection B paragraphs l. 2 and 3 of this section. an

accurate description of all instructions given pursuant to Q 38431.03.subsection A, paragraphs 4 5 and 7 and such other

matters as may be deemed appropriate by the public body.

D. Theminutes or a recording of a meeting shall be available for public inspection three working days after the meeting

except as otherwise specifically provided by this article.

E. A public body of a city or town with a population of more than two thousand five hundred persons shall:

l. Within three working days after a meeting except for subcommittees and advisory committees. post on its website,

if applicable. either:

(a) A statement describing the legal actions taken by thepublic body of the city or town during the meeting.
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(b) Any recording of the meeting.

2. Within two working days following approval of the minutes post approved minutes of city or town council meetings
on its website. if applicable. except as otherwise specifically provided by this article.

3. Within ten working days after a subcommittee or advisory committee meeting post on its website. if applicable. either;

(a) A statement describing legal action if any.

(b) A recording of the meeting.

F. All or any part of a public meeting of a public body may be recorded by any person in attendance by means of a
tape recorder or camera or any other means of sonic reproduction. provided that there is no active interference with
the conduct of the meeting.

G. The secretary of state for state public bodies. the city or town clerk for municipal public bodies and the county clerk
for all other local public bodies shall conspicuously post open meeting law materials prepared and approved by the
attorney general on their website. A person elected or appointed to a public body shall review the open meeting law
materials at least one day before the day that person takes office.

H. A public body may make an open call to the public during a public meeting. subject to reasonable time place and
manner restrictions. to allow individuals to address the public body on any issue within the jurisdiction of the public
body. At the conclusion of an open call to the public individual members of the public body may respond to criticism
made by those who have addressed the public body. may ask staff to review a matter or may ask that a matter be put on
a future agenda. However, members of the public body shall not discuss or take legal action on matters raised during an
open call to the public unless the matters are properly noticed for discussion and legal action.

I. A member of a public body shall not knowingly direct any staff member to communicate in violation of this article.

J. Any posting required by subsection E of this section must remain on the applicable website for at least one year after
the date of the posting.

Credits

Added by Laws 1962. Ch. 138. §2. Amended by Laws 1974. Ch. 196. § 2. ff. May 22 1974, Laws 1975. Ch. 48. § l
Laws 1978. Ch. 86. S 2: Laws l98". Ch. "78. 5 2: Laws "(KKl (h. 358. 5 '; Lznvs "(N)6. (h. "*94. 5 l: Laws "007. Ch. 71.

t "1 1.11\\§ *000> (h 77. l: Laws "'0l 0. Ch. RS. s l

A. R. s. § 38-431.01, AZ ST §38-431.01
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona R(\lS€d Statutes Annotated
Title 38. Public Officers and Employees (Refs 8: Amos)

Chapter 3. Conduct of Of lice
Article 3.1. Public Meetings and Proceedings (Refs is Annosl

A.R.S. §38-431.02

§38-431.02. Notice of meetings

Effective: July 29. 2010
CutTentness

A. Public notice of all meetings of public bodies shall be given as follows:

l. The public bodies of this state, including governing bodies of charter schools. shall:

(a) Conspicuously post a statement on their website stating where all public notices of their meetings will be posted
including the physical and electronic locations. and shall give additional public notice as is reasonable and practicable

as to all meetings.

(b) Post all public meeting notices on their website and give additional public notice as is reasonable and practicable as

to all meetings. A technological problem or failure that either prevents the posting of public notices on a website or that

temporarily or permanently prevents the use of all or part of the website does not preclude the holding of the meeting for
which the notice was posted if the public body complies with all other public notice requirements required by this section.

2. The public bodies of the counties and school districts shall:

(a) Conspicuously post a statement on their website stating where all public notices of their meetings will be posted.

including the physical and electronic locations. and shall give additional public notice as is reasonable and practicable
as to all meetings.

(b) Post all public meeting notices on their website and give additional public notice as is reasonable and practicable as

to all meetings. A technological problem or failure that either prevents the posting of public notices on a website or that
temporarily or permanently prevents the use of all or part of the website does not preclude the holding of the meeting for
which the notice was posted if the public body complies with all other public notice requirements required by this section.

3. Special districts that are formed pursuant to title 48: i

(a) May conspicuously post a statement on their website stating where all public notices of their meetings will be posted.

including the physical and electronic locations. and shall give additional public notice as is reasonable and practicable
as to all meetings.
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(b) May post all public meeting notices on their website and shall give additional public notice as is reasonable and
practicable as to all meetings. A technological problem or failure that either prevents the posting of public notices on a

website or that temporarily or permanently prevents the use of all or part of the website does not preclude the holding

of the meeting for which the notice was posted if the public body complies with all other public notice requirements
required by this section.

(c) If a statement or notice is not posted pursuant to subdivision (al or (b) of this paragraph. shall file a statement with the

clerk of the board of supervisors stating where all public notices of their meetings will be posted and shall give additional
public notice as is reasonable and practicable as Io all meetings.

4. The public bodies of the cities and towns shall:

(a) Conspicuously post a statement on their website or on a website of an association of cities and towns stating where all

public notices of their meetings will be posted, including the physical and electronic locations. and shall give additional
public notice as is reasonable and practicable as to all meetings.

(b) Post all public meeting notices on their website or on a website fan association ofcities and towns and give additional
public notice as is reasonable and practicable as to all meetings. A technological problem or failure that either prevents

the posting of public notices on a website or that temporarily or permanently prevents the use olall or part of the website

does not preclude the holding of the meeting for which the notice was posted if the public body complies with all other
public notice requirements required by this section.

B. If an executive session is scheduled, a notice of the executive session shall state the provision of law authorizing the

executive session, and the notice shall be provided to the:

l. Members of the public body.

2. General public.

C. Except as provided in subsections D and E ofthis section. meetings shall not be held without at least twenty-four hours'
notice to the members of the public body and to the general public. The twenty-four hour period includes Saturdays if

the public has access to the physical posted location in addition to any website posting, but excludes Sundays and other
holidays prescribed in § 1-301.

D. In case of an actual emergency. a meeting. including an executive session. may be held on such notice as is appropriate

to the circumstances. If this subsection is utilized for conduct of an emergency session or the consideration of an
emergency measure at a previously scheduled meeting the public body must post a public notice within twenty-four

hours declaring that an emergency session has been held and setting forth the information required in subsections H
and I of this section.
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E. A meeting may be recessed and resumed with less than twenty-four hours' notice if public notice of the initial session

of the meeting is given as required in subsection A of this section. and if. before recessing notice is publicly given as to

the time and place of the resumption of the meeting or the method by which notice shall be publicly given.

F. A public body that intends to meet for a specified calendar period. on a regular day. date or event during the calendar
period. and at a regular place and time. may post public notice of the meetings at the beginning of the period. The notice

shall specify the period for which notice is applicable.

G. Notice required under this section shall include an agenda of the matters to be discussed or decided at the meeting
or information on how the public may obtain a copy of such an agenda. The agenda must be available to the public at

least twenty-four hours before the meeting except in the case of an actual emergency under subsection D of this section.
The twenty-four hour period includes Saturdays if the public has access to the physical posted location in addition to
any website posting but excludes Sundays and other holidays prescribed in 8 130 I .

H. Agendas required under this section shall list the specific matters to be discussed. considered or decided at the meeting.

The public body may discuss, consider or make decisions only on matters listed on the agenda and other matters related
thereto.

I. Notwithstanding the other provisions of this section. notice of executive sessions shall be required to include only a

general description of the matters to be considered. The agenda shall provide more than just a recital of the statutory
provisions authorizing the executive session but need not contain information that would defeat the purpose of the

executive session, compromise the legitimate privacy interests of a public officer. appointee or employee or compromise

the attorney~client privilege.

J. Notwithstanding subsections H and l of this section in the case of an actual emergency a matter may be discussed

and considered and at public meetings. decided if the matter was not listed on the agenda and a statement setting forth
the reasons necessitating the discussion. consideration or decision is placed in the minutes of the meeting and is publicly

announced at the public meeting. In the case of an executive session. the reason for consideration of the emergency
measure shall be announced publicly immediately before the executive session.

K. Notwithstanding subsection H of this section. the chief administrator. presiding officer or a member of a public body

may present a brief summary of current events without listing in the agenda the specific matters to be summarized. if:

l. The summary is listed on the agenda.

2. The public body does not propose. discuss. deliberate or take legal action at that meeting on any matter in the summary

unless the specific matter is properly noticed for legal action.

Credits
Added by Laws 1974 Ch. 196, §4 ff. May 22. 1974. Amended by Laws 1978. Ch. 86. §3: Laws 1982. Ch. 278, §3, Lanws
*huh Ch. 358. 4 3; Laws "OUT Ch. 747. é l: Laws '006 Ch. "9l. § "1 Laws *l)09. Ch. 27. § ;̀ Laws "flU. Ch. 88. 5 *.
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Footnotes

I Section 48101 et seq.

A. R.  s.  §38-43l.0".  AZ ST § 38-43 l.0"
Current through the Fi rst Regular Session of the Fifty-Third Legislature (2017)
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Arizona Revised Statutes Annotated
Title 38. Public Officers and Employees (Refs 8: Annoy)

Chapter 3. Conduct of Office

Article 3.1. Public Meetings and Proceedings (Refs 8: Amos)

A.R.S. §38-431.03

§38-431.03. Executive sessions

Cunentness

A. Upon a public majority vote of the members constituting a quorum. a public body may hold an executive session

but only for the following purposes:

l. Discussion or consideration of employment assignment, appointment promotion. demotion. dismissal. salaries,

disciplining or resignation of a public olTicer. appointee or employee of any public body. except that. with the exception

of salary discussions. an officer. appointee or employee may demand that the discussion or consideration occur at a
public meeting. The public body shall provide the officer. appointee or employee with written notice of the executive

session as is appropriate but not less than twenty-four hours for the olliccr. appointee or employee to determine whether
the discussion or consideration should occur at a public meeting.

2. Discussion or consideration of records exempt by law from public inspection including the receipt and discussion of

information or testimony that is specifically required to be maintained as confidential by state or federal law.

3. Discussion or consultation for legal advice with the attorney or attorneys of the public body.

4. Discussion or consultation with the attorneys of the public body in order to consider its position and instruct its
attorneys regarding the public body's position regarding contracts that are the subject of negotiations in pending or

contemplated litigation or in settlement discussions conducted in order to avoid or resolve litigation.

5. Discussions or consultations with designated representatives of the public body in order to consider its position and

instruct its representatives regarding negotiations with employee organizations regarding the salaries. salary schedules

or compensation paid in the form of fringe benefits of employees of the public body.

6. Discussion, consultation or consideration for international and interstate negotiations or for negotiations by a city or
town, or its designated representatives. with members of a tribal council, or its designated representatives. of an Indian

reservation located within or adjacent to the city or town.

7. Discussions or consultations with designated representatives of the public body in order to consider its position and
instruct its representatives regarding negotiations for the purchase. sale or lease of real property.

B. Minutes of and discussions made at executive sessions shall be kept confidential except from:
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l. Members of the public body which met in executive session.

2. Officers. appointees or employees who were the subject of discussion or consideration pursuant to subsection A
paragraph l of this section.

3. The auditor general on a request made in connection with an audit authorized as provided by law.

4. A county attorney or the attorney general when investigating alleged violations of this article.

C. The publ ic  body shal l  instruct persons who are present at the executive session regarding the confidentiality
requirements of this article.

D. Legal action involving a final vote or decision shall not be taken at an executive session. except that the public body
may instruct its attorneys or representatives as provided in subsection A. paragraphs 4 5 and 7 of this section. A public
vote shall be taken before any legal action binds the public body.

E. Except as provided in 4 RR.UI 0". subsections I and .l. a public body shall not discuss any matter in an executive
session which is not described in the notice of the executive session.

F. Disclosure of executive session information pursuant to this section or S 39-431 06 docs not constitute a waiver of
any privilege. including the attorney-client privilege. Any person receiving executive session information pursuant Io this
section or é 3843 I lm shall not disclose that information except to the attorney general or county attorney. by agreement
with the public body or to a court in camera for purposes of enforcing this article. Any court that reviews executive
session information shall take appropriate action to protect privileged information.

Credits

Added by Laws 1974. Ch. 196. §6. off. May 22. 1974. Amcndcd by Laws 1978. Ch. 86. §4: Laws 1982. Ch. 278. §4. Laws

1983, Ch. 274§2. ff. April 27, 1983: l.ll\\S 1')0)(). (`h. 56.§ 1. ciT. April 11. 1990, Laws *000. Ch. 35s. §4

A. R. s. §38-431.03, A Z ST §38-431.03
Current through the First Regular Session of the Fifty-Third Legislature (2017)

F.nd of Docuimnt \ 2017 Thomson Reuters. \o claim to urigiitiilUS. Giwcmnicnt Works.
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Arizona Revised Statutes Annotated
Title 38. Public Officers and Employees (Refs 8: Amos)

Chapter 3. Conduct of Oftice
Article 3.1. Public Meetings and Proceedings (Refs & Annoy)

A.R.S. §38-431.04

§ 38-431.04. Writ of mandamus

Currentness

Where the provisions of this article are not complied with a court ofcompetentjurisdiction may issue a writ of mandamus
requiring that a meeting be open to the public.

Credits
Added as § 38-431.03 by Laws 1962. Ch. 138. § 2. Renumbered as § 38-431.04 by Laws 1974, Ch. 196. § 6. ff. May
22. 1974.

A. R. s. §38-431 .04. AZ ST §38-431 .04
Current through the First Regular Session of the Fifty-Third Legislature (20l7)

End of Document \L 1017 Thomson Reuters. No claim in ornzinal ll S (iovcrnmcnt Work
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Arizona Rtnised Statutes Annotated

Title 38. Public Officers and Employees (Refs & Annoy)

Chapter 3. Conduct of Office
Article 3.1. Public Meetings and Proceedings (Refs & Annosi

A.R.S.§ 38-431.05

§ 38-431.05. Meeting held in wolation of article; business transacted null and void; ratification

Currentness

A. All legal action transacted by any public body during a meeting held in violation of any provision of this article is
null and void except as provided in subsection B.

B. A public body may ratifylegalaction taken in violation of this article in accordance with the following requirements:

l. Ratification shall take place at a public meeting within thirty days after discovery of the violation or after such

discovery should have been made by the exercise of reasonable diligence.

2. The notice for the meeting shall include a description of the action to be ratified. a clear statement that the public
body proposes to ratify a prior action and information on how the public may obtain a detailed written description of

the action to be ratified.

3. The public body shall make available to the public a detailed written description of the action to be ratified and all

deliberations. consultations and decisions by members of the public body that preceded and related to such action. The

written description shall also be included aspart of the minutes of the meeting at which ratification is taken.

4. The public body shall make available to the public the notice and detailed written description required by this section

at least seventy-two hours in advance of the publicmeetingat which the ratification is taken.

Credits

Added as § 38-431 .04 by Laws 1962. Ch. 138, § 2. Renumbered as § 38-431 .05 by Laws 1974. Ch. 196 §6. off. May 22,
1974. Amended by Laws 1978. Ch. 86, §5, Laws 1982. Ch. 278, §5.

A. R. s. §38-431.05.AZ ST § 38-431.05
Current through the First Regular Session oftheFifty-Third Legislature (20l7)

End of lluculnvnt 7017 llwiiiw.. R.u\1 \o tl.\im to uziyiiial U.S. Government Works.
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Arizona Rrwiscd Statutes Annotated
Title 38. Public Officers and Employees (Refs & Amos )

Chapter 3. Conduct of Office
Article 3.1. Public Meetings and Proceedings (Refs & Annoy)

A.R.S. §38-431.06

§38-431.06. Investigations; written investigative demands

Currentness

A. On receipt of a written complaint signed by a complainant alleging a violation of this article or on their own
initiative, the attorney general or the county attorney for the county in whichthealleged violation occurred may begin
an investigation.

B. In addition to other Powers conferred by this article. in order to carry out the duties prescribed in this article. the
attorney general or the county attorney for the county in which the alleged violation occurred. or their designees. may:

l. Issue written investigative demands to any person.

2. Administer an oath or affirmation to any person for testimony.

3. Examine under oath any person in connection with the investigation of the alleged violation of this article.

4. Examine by means of inspecting studying or copying any account. book. computer. document. minutes. paper,
recording or record.

5. Require any person to file on prescribed forms a statement or report in writing and under oath of all the facts and
circumstances requested by the attorney general or county attorney.

C. The written investigative demand shall:

l. Be served on the person in the manner required for service of process in this state or by certified mail. return receipt
requested.

2. Describe the class or classes of documents or objects with sufficient definiteness to permit them to be fairly identified.

3. Prescribe a reasonable time at which the person shall appear to testify and within which the document or object shall
be produced and advise the person that objections to or reasons for not complying with the demand may be filed with
the attorney general or county attorney on or before that time.
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4. Specify a place for the taking of testimony or for production of a document or object and designate a person who
shall be the custodian of the document or object.

D. la person objects to or otherwise fails to comply withthewritten investigation demand served on the person pursuant
to subsection C. the attorney general or county attorney maytilean action in the superior court for an order to enforce

the demand. Venue for the action to enforce the demand shall be in Maricopa county or in the county in which the alleged

violation occurred. Notice of hearing the action to enforce the demand and a copy of the action shall be served on the
person in the same manner as that prescribed intheArizona rules of civil procedure. If a court Ends that the demand is

proper. including that the compliance will not violate a privilege and that there is not a conflict of interest on the part of
the attorney general or county attorney. that there is reasonable cause to believe there may havebeena violation of this
article and that the information sought or document or object demanded is relevant to the violation. the court shall order

the person to comply with the demand, subject to modifications the court may prescribe. If the person fails to comply

with the court's order. the court may issue any of the following orders until the person complies with the order:

l. Adjudging the person in contempt of court.

2. Granting injunctivereliefagainst the person to whom the demand is issued to restrain the conduct that is the subject

of the investigation.

3.Granting other relief the court deems proper.

Credits
Addedby Laws *too. (h. 358. § 5.

A. R. s. § 38-431.06 AZ STd 38-431.06

Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Raised Statutes Annotated
Title 38. Public Officers and Employees (Refs 8: Annoy)

Chapter 3. Conduct of Offiee
Article 3.1. I'ilblic Meetings and Proceedings (Refs kg Annum )

A.R.S. §38-431.07

§38-431.07. Violations; enforcement; removal from office; in camera review

Cunentness

A. Any person affected by an alleged violation of this article. the attorney general or the county attorney for the county
in which an alleged violation of this article occurred may commence a suit in the superior court in the county in which
the public body ordinarily meets. for the purpose of requiring compliance with or the prevention of violations of. this
article, by members of the public body. or to determine the applicability of this article to matters or legal actions of the
public body. For each violation the court may impose a civil penalty not to exceed live hundred dollars against a person
who violates this article or who knowingly aide agrees to aid or attempts to aid another person in violating this article
and order such equitable relief as it deems appropriate in the circumstances. The civil penalties awarded pursuant to
this section shall be deposited into the general lund of the public body concerned. The court may also order payment
to a successful plaintiff in a suit brought under this section of the plaintiffs reasonable attorney fees, by the defendant
state. the political subdivision of the state or the incorporated city or town of which the public body is a part or to
which it reports. If the court determines that a public officer with intent to deprive the public of information violated
any provision of this article the court may remove the public officer from office and shall assess the public officer or a
person who knowingly aided. agreed to aid or attempted to aid the public officer in violating this article, or both, with
all of the costs and attorney fees awarded to the plaintiff pursuant to this section.

B. A public body shall not expend public monies to employ or retain legal counsel to provide legal services or
representation to the public body or any of its officers in any legal action commenced pursuant to any provisions of this
article. unless the public body has authority to make such expenditure pursuant to other provisions of law and takes a
legal action at a properly noticed open meeting approving such expenditure prior to incurring any such obligation or
indebtedness.

C. in any action brought pursuant to this section challenging the validity of an executive session. the court may review
in camera the minutes of the executive session. and if the court in its discretion determines that the minutes are relevant
and that justice so demands. the court may disclose to the parties or admit in evidence part or all of the minutes.

Credits

Added by Laws 1974. Ch. 196. § 7. ff. May 22. 1974. Amended by Laws 1978. Ch. 86. § 6. Laws 1982. Ch. 278. § 7,
Laws 7000. (h 358. 4 6.

A. R. s. §38-431.07. AZ ST §38-431.07
Current through the First Regular Session of the Fifty-Third Legislature (7017)
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Arizona Revised Statutes Annotated

Title 38. Public Officers and Employees (Refs & Amos)
Chapter 3. Conduct of Office

Article 3.1. Public Meetings and Proceedings (Refs IV Annoy)

A.R.S. §38-431.08

§38-431.08. Exceptions; limitation

Effective: August 2, 2012
Currentness

A. This article does not apply to:

l. Any judicial proceeding of any court or any political caucus of the legislature.

2. Any conference committee of the legislature. except that all such meetings shall be open to the public.

3. The commissions on appellate and trial court appointments and the commission on judicial qualifications.

4. Good cause exception and central registry exception determinations and hearings conducted by the board of
fingerprinting pursuant to bt 4|-(»l*)55 and 41-619.57.

B. A hearing held within a prison facility by the board of executive clemency is subject to this article. except that the
director of the state department of corrections may:

l. Prohibit. on written findings that are made public within five days of so finding. any person from attending a hearing

whose attendance would constitute a serious threat to the life or physical safety of any person or to the safe. secure and
orderly operation of the prison.

2. Require a person who attends a hearing to sign an attendance log. If the person is over sixteen years of age, the person

shall produce photographic identification that verifies the person's signature.

3. Prevent and prohibit any articles from being taken into a hearing except recording devices and. if the person who
attends a hearing is a member of the media. cameras.

4. Require that a person who attends a hearing submit to a reasonable search on entering the facility.

C. The exclusive remedies available to any person who is denied attendance at or removed from a hearing by the director
of the state department of corrections in violation of this section shall be those remedies available in 8 38-431.117, as

against the director only.
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D. Either house of the legislature may adopt a rule or procedure pursuant to arliclc IV. part " section R. (on>titu\1<m al
..\ri7i»n;1 to provide an exemption to the notice and agenda requirements of this article or to allow standing or conference
committees to meet through technological devices rather than only in person.

Credits

Added by Laws 1974. Ch. 196 § 7. eaT. May 22. 1974. Amended by Laws 1975. Ch. 71. § l. off. May 20, 1975, Laws

1977 Ch. I28,§ 1: Laws 1982. Ch. 278 § 8 Laws 19*)() (h. 708. Q I. cH. June 16. I99(l_ Laws 1098. (h. 736. § 8; Laws
1908. Ch *all § I". cll. August 17. 1999, Laws 1999. (`h. "I I. § *z Laws woo (h. 151. § I 4: Laws °000. (h. 358. §

7: Laws 7017. (h. 188. 5 3.

A. R. s. §38-431.08. AZ ST § 38431.08
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Revised Statutes Annotated
Title 38. Public Officers and Employees (Refs 81 Aunt 15 »

Chapter 3. Conduct of ()office
Article 3.1. Pulilic Meetings and l'loc(((lings (Refs IV Annoy)

A.R.S. §38-431.09

§ 38-431.09. Declaration of public policy

Effective: September 26, 2008
Currentness

A. It is the public policy of this state that meetings of public bodies beconducted openly and that notices and agendas

be provided for such meetings which contain such information as is reasonably necessary to inform the public of the

matters to be discussed or decided. Toward this end. any person or entity charged with the interpretations of this article
shall construe this article in favor of open and public meetings.

B. Notwithstanding subsection A. it is not a violation of this article if a member of a public body expresses an opinion

or discusses an issue with the public either at a venueother than at a meeting that is subject to this article. personally.
through the media or other form of public broadcast communication or through technological means if:

l. The opinion or discussion is not principally directed at or directly given to another member of the public body.

2. There is no concerted plan to engage in collective deliberation to take legal action.

Credits
Added by Laws 1978, Ch. 86, §7. Amended by Laws 1982. Ch. 278, §9. Laws 7000. (h. 358. §8; Laws "U08. (h . I 35. § l .

A. R. s. § 38-431 .09 AZ STd 38-431.09
Current through the First Regular Session of theFifty-Third Legislature ("0l7)
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Arizona Revised Statutes Annotated
Title 38. Public ()f6(ers and Employees (Refs 8: Annoy)

Chapter 3. Conduct of Office
Article 4. ()official Acts (Refs 8: Annoy )

AR.S.  §38-441

§ 38-441. Discharge of duties of another office; attestation

CurTentness

When an officer discharges ex officio the duties of another office. his official signature and the attestation shall be in
the name of the office which he discharges.

A. R. S. § 38-441, AZ ST §38-441
Current through the First Regular Session of the Fifty-Third Legislature (20l7)

A
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Arizona Revised Statutes Annotated
Title 38. Public Officers and Employees (Refs 8: Amos)

Chapter 3. Conduct of Office
Article 4. ()ffi<iz\l Acts (Refs 8: Annoy )

A.R.S. § 38-442

§38-442. Persons acting as public officers without qualifying; classification; effect of acts

Currentness

A. A person who exercises a function of a public office without taking the oath of office. or without giving the required
bond. is guilty of a class 2 misdemeanor.

B. This section shall not affect the validity of acts done by apersonexercising the functions of a public office in fact
where persons other than himself are interestedinmaintaining the validity of such acts.

1978.

Credits

Amended by Laws 1978 Ch. 201. §678. ff. Oct. l.

A. R. s. § 38-442. AZ ST § 38-442
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Revised Statutes Annotated
Title 38. Public Officers and Employees (Refs 8: Annoy I

Chapter 3. Conduct of Office
Article 4. ()ffi(.nl Acts (Refs & Annoy )

A.R.S. §38-443

§38-443. Nonfeasance in public office; classification

Currentness

A public officer or person holding a position of public trust or employment who knowingly omits to perform any duty
the performance of which is required of him by law is guilty of a class 2 misdemeanor unless special provision has been
made for punishment of such omission.

Credits
Amended by Laws 1978. Ch. 201. §679 efT. Oct. l. 1978.

A. R. s. § 38-443. AZ ST § 38-443
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Revised Statutes Annotatctl

Title 38. Public Officers and Employees (Refs & Amos)

Chapter 3. Conduct of Office
Article 4. Official Acts (Refs & Annoy )

A.R.S. § 38-444

§38-444. Asking or receiwng illegal gratuity or reward; classification

Currentness

A public officer who knowingly asks or receives any emolument. gratuity or reward. or any promise thereof excepting
those authorized by law. for doing any official act, is guilty of a class 6 felony.

Credits

Amended by Laws 1978 Ch. 201. §680 ff. Oct. l. 1978.

A. R. S. § 38-444. AZ ST § 38444
Current through the First Regular Session of the Fifty-Third Legislature (2017)

End al Ducumcm r 1017 Thomson Reuters. No clun to otnzmatl U S (iowmnicnl Works.

l l r ; ( : " ~ ;.  L ivHWESTLAW APP-158

Decision No. 76640



AU-00000E-17-0079§ 38-445. Using pass or obtaining special rates for transportation;..., AZ ST § 38445

Arizona Revised Statutes Annotated

Title 38. Public Officers and Employees (Refs & Amos)

Chapter 3 Conduct of Office

Article 4. Official Acts (Refs 8: Annoy)

AR.S. § 38-445

§38-445. Using pass or obtaining special rates for transportation; classification; exception

Currentness

A public officer. except a notary public or a member of the national guard of Arizona traveling under orders. who

knowingly accepts or uses a pass or purchases transportation from a common carrier other than as such transportation

may be purchased by the general public is guilty of a class 2 misdemeanor.

Credits

Amended by Laws 1978 Ch. 201. §681. off. Oct. l 1978.

A. R. s. § 38445. AZ ST §38-445
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Rcwiscd Statutes Annotated
Title 38 Public Officers and Employees (Refs 8: Annoy I

Chapter 3. Conduct of Office
Article 4. (lliicizil Acts (Refs & Annoy )

A.R.S. §38-446

§ 38-446. Arts based on written opinions; immunity

Effective: September 21, 2006
Cuwentnex

Notwithstanding any provision of law to the contrary. no public officer or employee is personally liable for acts done
in his official capacity in good faith reliance on written opinions of the attorney general issued pursuant to 4 4llo 4

written opinions of a county attorney of the county. written opinions of the city or town attorney of the city or town

or written opinions of any authorized private attorney for any independent public retirement trust fund or system for
which the officer or employee serves or is employed.

Credits
Added by Laws 1987, Ch. 288.§ l. Amended by Laws '006. (h. "64.§ I.

A. R. S. § 38-446. AZ ST §38-446
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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§ 38-447. Violation of prohibition against acquisition of certain... AZ ST § 38-447

Arizona Revised Statutes Annotated

Title 38. Public Officers and Employees (Refs & Amos)
Chapter 3. Conduct of Office

Article 4. Official Acts (Refs 8: Annoy)

A.R.S. §38-447

§38-447. Violation of prohibition against acquisition of certain interests by public officers; classification

C\ll\€I1tl1€SS

An officer or person prohibited by the laws of this state from making or being interested in contracts. or from becoming
a vendor or purchaser at sales. or from purchasing evidences of indebtedness who violates any provision of such laws,

is guilty of a class 5 felony, and is forever disqualified from holding any office in this state.

l . 1978.
Credits

Amended by Laws 1978. Ch. 201. §682 off. Oct.

A. R. s. § 38-447. AZ ST § 38-447
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Revised Statutes Annotated
Title 38. Public Officers and Employees (Refs 81 Amos)

Chapter 3. Conduct of Office
Article 4. ()ffi<i;il Acts (Refs & Annoy)

A.R.s. § 38-448

§ 38-448. State employees; access to internet pornography prohibited; cause for dismissal; definitions

Effective: September 29. 2012
Cunentness

A. Except to the extent required in conjunction with a bona fide. agency approved research project or other agency
approved undertaking. an employee of an agency shall not knowingly use agency owned or agency leased computer

equipment to access download. print or store any information infrastructure files or services that depict nudity, sexual
activity. sexual excitement or ultimate sexualacts as defined in § l.i-85u I. Agency heads shall give, in writing any agency
approvals. Agency approvals are available for public inspection pursuant to §39-1 ' I .

B. An employee who violates this section may be subject to discipline or dismissal.

C. All agencies shall immediately furnish their current employees with copies of this section. All agencies shall furnish

all new employees with copies of this section at the time of authorizing an employee to use an agency computer.

D. For the purposes of this section:

I. "Agency" means:

(a) All offices. agencies. departments. boards. councils or commissions of this state.

(b) All state universities.

(c) All community college districts.

(d) All legislative agencies.

(c) All departments or agencies of the state supreme court or the court of appeals.

2. "Information infrastructure" means telecommunications. cable and computer networks and includes the internet. the
world wide web. Usenet, bulletin board systems, on-line systems and telephone networks.
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Credits
Added by Laws *o03. Ch. 80. § I Amended by Laws "0l '. Ch. 3"I. §90. ofT. Sept. 19. "Ol ".

A. R. s. § 38-44s AZ ST § 38-448
Current through the First Regular Session of the Fifty-Third Legislature (20l7)
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Arizona Revised Statutes Annotated
Title 38. Public Officers and Employees (Refs 8: Annoy )

Chapter 3. Conduct of Office
.\1ti<lc 4. ()ffici;\l Acts (Refs IV Annoy )

A.R.S. §38-449

§ 38-449. Display of POW/MIA flag

Effective: July 29, 2010
Cunentness

A. The POW/MIA flag shall be displayed on or in front of the locations prescribed in subsection B on any day when
the United States flag is displayed.

B. The locations for the display of the POW/MlA flag pursuant to subsection A are the following:

I. The state capitol building.

2. The building that serves as the location of the superior court in a county.

3.The building that serves as the city or town hall of each incorporated city or town.

4. The building that serves as the main administrative building of each county.

C. Notwithstanding any other law. when displayed with the United States flag on a single staff the POW/MIA [lag shall
be displayed below the Arizona state Hag. When flags are displayed on multiple staffs the Arizona flag shall always be
displayed to the honor of the United States flag.

Credits
Added by l.;lws "0l0. ( h̀. "l7. § l

A. R. S. §38-449. AZ ST § 38-449
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Raised Statutes Annotated

Title 38. Public Officers and Employees (Refs & Amos)
Chapter 3. Conduct of Office

Article 4. ()official Acts (Refs & Annoy)

A.R.S. § 38-450

§38-450. Display of honor and remember flag

Effective: August 2. 2012
Cunentness

A. The honor and remember flag shall be displayed on or in front of the locations prescribed in subsection B of this

section on any day when the United States Hag is flown at half-staff because of the death of a member of the United

States armed forces.

B. The locations for the display of the honor and remember flag pursuant to subsection A of this section are the following:

l. The state capitol building.

2. The building that serves as the location of the superior court in a county.

3. The building that serves as the city or town hall of each incorporated city or town.

C. Notwithstanding any other law. when displayed with the United States flag on a single starT the honor and remember

flag shall be displayed below the POW/MlA flag.

Credits
Added by Laws *0l°. (h. lll.§ l.

A. R. s. § 38-450 AZ ST § 38-450
Current through the First Regular Session of the Fifty-Third Legislature (20l7)
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Arizona Revised Statutes Annotated
Title 38. Public Officers and Employees (Refs & Amos)

Chapter 3. Conduct of Office
Article 8. Conflict of Interest of Officers and Employees (Refs & Amos)

A.R.S. §38-501

§38-501. Application of article

Currentness

A. This article shall apply to all public officers and employees of incorporated cities or towns, of political subdivisions
and of the state and any of its departments, commissions, agencies, bodies or boards.

B. Notwithstanding the provisions of any other law. or the provisions of any charter or ordinance of any incorporated
city or town to the contrary. the provisions of this article shall be exclusively applicable to all oMcers and employees of

every incorporated city or town or political subdivision or the state and any of its departments. commissions. agencies,

bodies or boards and shall supersede the provisions of any other such law, charter provision or ordinance.

C. Other prohibitions in the state statutes against any specific conflict of interests shall be in addition to this article if
consistent with the intent and provisions of this article.

Credits
Added by Laws 1968, Ch. 88,§ l. Amended by Laws 1978, Ch. 208,§ l. ff. Oct. l, 1978, Laws l99". Ch. 140 § I

A. R. s. §38-501 AZ STd 38-501
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Raised Statutes Annotated
Title 38. Public Officers and Employees (Refs & Amos)

Chapter 3. Conduct of Office
Article 8. Conflict of Interest of Officers and Employees (Refs & Annosl

A.R.S. §38-502

§ 38-502. Definitions

Effective: August 6, 2016
(urTentness

In this article unless the context otherwise requires:

l. "Compensation" means money, a tangible thing of value or a financial benefit.

2. "Employee" means all persons who are not public officers and who are employed on a full-time. part-time or contract
basis by an incorporated city or town a political subdivision or the state or any omits departments, commissions, agencies,
bodies or boards for remuneration.

3. "Make known" means the filing of a paper which is signed by a public officer or employee and which fully discloses
a substantial interest or the filing of a copy of the official minutes of a public agency which fully discloses a substantial
interest. The filing shall be in the special file established pursuant to § 38~5Q9.

4. "Official records" means the minutes or papers. records and documents maintained by a public agency for the specific
purpose of receiving disclosures of substantial interests required to be made known by this article.

5. "Political subdivision" means all political subdivisions of the state and county including all school districts.

6. "Public agency" means:

(a) All courts.

(b) Any department agency, board, commission institution. instrumentality or legislative or administrative body of the
state. a county. an incorporated town or city and any other political subdivision.

(c) The state county and incorporated cities or towns and any other political subdivisions.

or procedures7. "Public competitive bidding" means the method of purchasing prescribed by title 41. chapter 23. 1
substantially equivalent to such method of purchasing. or as provided by local charter or ordinance.
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§ 38-502. Definitions, AZ ST §38-502

8. "Public officer" means all elected and appointed officers of a public agency established by charter ordinance,

resolution, state constitution or statute.

9. "Relative" means the spouse child. child's child. parent. grandparent, brother or sister of the whole or half blood and
their spouses and the parent brother. sister or child of a spouse.

10. "Remote interest" means:

(a) That of a nonsalaried officer of a nonprofit corporation.

(b) That of a landlord or tenant of the contracting party

(c) That of an attorney of a contracting party.

(d) That of a member of a nonprofit cooperative marketing association.

(e) The ownership of less than three percent of the shares of a corporation for profit. provided the total annual income
from dividends. including the value of stock dividends, from the corporation does not exceed live percent of the total

annual income of such officer or employee and any other payments made to him by the corporation do not exceed five

percent of his total annual income.

(D That of a public officer or employee in being reimbursed for his actual and necessary expenses incurred in the
performance of official duty.

(g) That of a recipient of public services generally provided by the incorporated city or town. political subdivision or
state department. commission, agency body or board of which he is a public officer or employee. on the same terms and

conditions as ifhe werenot an officer or employee.

(h) That of a public school board member when the relative involved is not a dependent. as defined in § 43-1001, or a
spouse.

(it That of a public officer or employee. or that of a relative of a public officer or employee. unless the contract or decision
involved would confer a direct economic benefit or detriment on the officer. the employee or his relative. of any of the

following:

(i) Another political subdivision.

(ii) A public agency of another political subdivision.
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§ 38-502. Definitions, AZ ST § 38-502

(iii) A public agency except if ix is the same governmental entity.

(j) That of a member of a trade, business, occupation. profession or class of persons consisting of at least ten members
which is no greater than the interest of the other members of that trade. business. occupation. profession or class of

persons.

(k) That of a relative who is an employee of any business entity or governmental entity that employs at least twenty-

five employees within this state and who. in the capacity as an employee. does not assert control or decision-making
authority over the entity's management or budget decisions.

ti) The ownership of any publicly traded investments that are held in an account or fund, including a mutual fund, that
is managed by one or more qualified investment professionals who are not employed or controlled by the officer or

employee and that the officer or employee owns shares or interest together with other investors.

ll. "Substantial interest" means any no speculative pecuniary or proprietary interest. either direct or indirect. other
than a remote interest.

Credits

Added by Laws 1968. Ch. 88.§ l. Amended by Laws 1973. Ch. 116. §6, Laws 1974. Ch. 199. § l. Laws 1977. Ch. 164.
§ 17. Laws 1978, Ch. 151, §7. Laws 1978, Ch. 208, §2. efT. Oct. I. 1978; Laws 1979. Ch. 145, § 36 Laws l 99". Ch. 140.
§ "1 Laws *0th. (h. *xi 4 *

Footnotes
l Section 41-2501 et seq.

A. R. s. §38-502. AZ ST § 38-502
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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§38-503. Conflict of interest, exemptions; employment prohibition, AZ ST § 38-503

Arizona Revised Statutes Annotated

Title 38. Public Officers and Employees (Refs & Amos)
Chapter 3. Conduct of Office

Article 8. Conflict of Interest of Officers and Employees (Refs 8z Amos)

A.R.S. § 38-503

§ 38-503. Conflict of interest; exemptions; employment prohibition

Currentness

A. Any public officer or employee of a public agency who has or whose relative has. a substantial interest in any contract
sale purchase or service to such public agency shall make known that interest in the official records of such public agency

and shall refrain from voting upon or otherwise participating in any manner as an officer or employee in such contract,

sale or purchase.

B. Any public officer or employee who has. or whose relative has. a substantial interest in any decision of a public agency
shall make known such interest in the official records of such public agency and shall refrain from participating in any

manner as an officer or employee in such decision.

C. Notwithstanding the provisions of subsections A and B of this section no public officer or employee of a public
agency shall supply to such public agency any equipment. material supplies or services, unless pursuant to an award or

contract let after public competitive bidding, except that:

s I 5-"l3 and 15-323. supplies, materials andl. A school district governing board may purchase, as provided in

equipment from a school board member.

2. Political subdivisions other than school districts may purchase through their governing bodies without using public
competitive bidding procedures. supplies. materials and equipment not exceeding three hundred dollars in cost in any

single transaction, not to exceed a total of one thousand dollars annually. from a member of the governing body if the
policy for such purchases is approved annually.

D. Notwithstanding subsections A and B of this section and as provided in §§ I 5-4"l and 15-1441, the governing board
of a school district or a community college district may not employ a person who is a member of the governing board
or who is the spouse of a member of the governing board.

Credits

Added by Laws 1968, Ch. 88§ l. Amended by Laws 1978 Ch. 208. §3. efT. Oct. l. 1978, Laws 1980. Ch. 170, §3: Laws
1986. ch. 17. §3: Laws 1986. ch. 246.§ l: Laws 1987. Ch. 138. §2.

A. R. s. § 38-503, AZ ST §38-503
Current through the First Regular Session of the Fifty-Third Legislature (20l7)
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§ 38503. Conflict of interest, exemptions; employment prohibition, AZ ST § 38-503
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§ 38-504. Prohibited acts, AZ ST § 38504

Arizona Revised Statutes Annotated

Title 38. Public Officers and Employees (Refs & Amos;

Chapter 3. Conduct of Office
i¢Lrticle 8. Conflict of Interest of Officers and Employees (Refs & Amos)

A.R.S. §38-504

§ 38-504. Prohibited acts

Currentness

A. A public officer or employee shall not represent another person for compensation before a public agency by which the

officer or employee is or was employed within the preceding twelve months or on which the officer or employee serves
or served within the preceding twelve months concerning any matter with which the officer or employee was directly

concerned and in which the officer or employee personally participated during the officer's or employee's employment

or service by a substantial and material exercise of administrative discretion.

B. During the period of a public officer's or employees employment or service and for two years thereafter. a public officer

or employee shall not disclose or use for the officer's or employee's personal profit, without appropriate authorization.
any information acquired by the officer or employee in the course of the officer's or employee's official duties which

has been clearly designated to the officer or employee as confidential when such confidential designation is warranted
because of the status of the proceedings or the circumstances under which the information was received and preserving

its confidentiality is necessary for the proper conduct of government business. A public officer or employee shall not
disclose or use. without appropriate authorization, any information that is acquired by the officer or employee in the
course of the officer's or employee's official duties and that is declared confidential by law.

C. A public officer or employee shall not use or attempt to use the officer's or employee's official position to secure any
valuable thing or valuable benefit for the officer or employee that would not ordinarily accrue to the officer or employee

in the performance of the officer's or employee's official duties if the thing or benefit is of such character as to manifest

a substantial and improper influence on the officer or employee with respect to the officer's or employee's duties.

Credits
Added by Laws 1974, Ch. 199, §3. Amended by Laws 1995. Ch. 76. § 5: Laws 1999. Ch. 40. § l

A. R. s. § 38-504. AZ ST §38-504
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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§ 38-505. Additional income prohibited for services, AZ ST §38-505

Arizona Revised Statutes Annotated
Title 38. Public Officers and Employees (Refs 81 Annosj

Chapter 3. Conduct of Office

Article 8. Conflict of Interest of Officers and Employees (Refs & Amos)

A.R.S. §38-505

§ 38-505. Additional income prohibited for services

Currentness

A. No public officer or employee may receive or agree to receive directly or indirectly compensation other than as

provided by law for any service rendered or to be rendered by him personally in any case. proceeding, application. or
other matter which is pending before the public agency of which he is a public officer or employee.

B. This section shall not be construed to prohibit the performance of ministerial functions including. but not limited to

the filing, or amendment of tax returns, applications for permits and licenses. incorporation papers, and other documents.

Credits
Added by Laws 1974 Ch. 199. §3.

A. R. s. § 38-505, AZ ST § 38-505
Current through the First Regular Session of the Fifty-Third Legislature (2017)

4End of Docutncnt 2017 Thomson Reuters. No claim to original U.S. Government Works.
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§ 38-506. Remedies, AZ ST § 38-506

Arizona Revised Statutes Annotated

Title 38. Public Officers and Employees (Refs 8: Ammos)
Chapter 3. Conduct of ()face

Article 8. Conflict of Interest of Officers and Employees (Refs 81 Amos)

A.R.S. §38-506

§38-506. Remedies

Cunentnem:

A. In addition to any other remedies provided by law, any contract entered into by a public agency in violation of this

article is voidable at the instance of the public agency.

B. Any person affected by a decision of a public agency may commence a civil suit in the superior court for the purpose

of enforcing the civil provisions of this article. The court may order such equitable relief as it deems appropriate in the

circumstances including the remedies provided in this section.

C. The court may in its discretion order payment of costs. including reasonable attorney's fees. to the prevailing party

in an action brought under subsection B.

Credits

Addcd by Laws 1978, ch. 208. §5, off. Oct. I. 1978.

A. R. s. § 38-506. AZ ST § 38-506
Current through the First Regular Session of the Fifty-Third Legislature (2()l 7)
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§38-507. Opinions of the attorney general, county attorneys, city..., AZ ST § 38-507

Arizona Revised Statutes Annotated

Title 38. Public Officers and Employees (Refs lx Annoy)

Chapter 3. Conduct of Office

Article 8. Conflict of Interest of Officers and Employees (Refs & Amos)

A.R.S. §38-507

§38-507. Opinions of the attorney general, county attorneys,
city or town attorneys and house and senate ethics committee

Currentness

Requests for opinions from either the attorney general. a county attorney, a city or town attorney, the senate ethics

committee or the house of representatives ethics committee concerning violations of this article shall be confidential, but

the final opinions shall be a matter of public record. The county attorneys shall file opinions with the county recorder,

the city or town attorneys shall file opinions with the city or town clerk the senate ethics committee shall file opinions

with the senate secretary and the house of representatives ethics committee shall file opinions with the chief clerk of the

house of representatives.

Credits

Added by Laws 1978, Ch. "08. §5, ff. Oct. l. 1978. Amended by l.;lw§ l 99". (h. 140. § 3.

A. R. s. §38-507. AZ ST §38-507
Current through the First Regular Session of the Fifty-Third Legislature (20l 7)
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Arizona Revised Statutes Annotated

Title 38. Public Officers and Employees (Refs & Amos)
Chapter 3. Conduct of Office

Article 8. Conflict of Interest of Officers and Employees (Refs & Amos)

.AaR.s. §38-508

§38-508. Authority of public officers and employees to act

(ulTentness

A. If the provisions of 5 38-503 prevent an appointed public officer or a public employee from acting as required by

law in his official capacity, such public officer or employee shall notify his superior authority of the conflicting interest.

The superior authority may empower another to act or such authority may act in the capacity of the public officer or

employee on the conflicting matter.

B. If the provisions of g 38SUR prevent a public agency from acting as required by law in its official capacity. such action
shall not be prevented ifmembersof the agency who have apparent conflicts make known their substantial interests in

theofficial records of their public agency.

1978.
Credits
Added by Laws 1978 Ch. 208 § 5, ff. Oct. I.

A. R. s. § 38-508. AZ ST § 38-508
Current through the First Regular Session of the Fifty-Third Legislature (20l7)

End Rf Document '  201 I hnmson Rculcrs. No claim In original ITS Governnwm Works

v T ll F T 4WESTLAW APP-176

Decision No. 76640



AU-00000E-17-0079

§ 38509. Filing of disclosures, AZ ST § 38-509

Arizona Revised Statutes Annotated

Title 38. Public Officers and Employees (Refs & Amos)

Chapter 3. Conduct of Office

Article 8. Conflict of interest of Officers and Employees (Refs & Amos)

A.R.S. § 38-509

§ 38-509. Filing of disclosures

Currentness

Every political subdivision and public agency subject to this article shall maintain for public inspection in a special file

all documents necessary to memorialize all disclosures of substantial interest made known pursuant to this article.

Credits

Added by Laws 1978, Ch. 208 §5. eaT. Oct. 1 1978.

A. R. s. §38-509. AZ ST § 38509
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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§ 38-510. Penalties, AZ ST § 38510

Arizona Raised Statutes Annotated
Title 38. Public Officers and Employees (Refs ls Amos)

Chapter 3. Conduct of Office
Article 8. Conflict of Interest of Officers and Employees (Refs & Amos)

A.R.S. §38-510

§38-510. Penalties

Cupentness

A. A person who:

1.intentionally or knowingly violates any provision of 38-503 through 38-505 is guilty of a class 6 felony.

2.Recklessly or negligently violates any provision of§§ 38-503 through 38-505 is guilty of a class I misdemeanor.

B. A person found guilty of an offense described in subsection A of this section shall forfeit his public office or

employment if any.

C. it is no defense to a prosecution for a violation of 38-50.* through 38-SUS that the public officer or employee to

whom a benefit is offered. conferred or agreed to be conferred was not qualified or authorized to act in the desired way.

D. It is a defense to a prosecution for a violation of 38-503 through 38-505 that the interest charged to be substantial
was a remote interest.

Credits
Added by Laws 1978, Ch. 208. §5. ff. Oct. 1. 1978.

A. R. s. §38-510. AZ ST §38-510
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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l

Arizona Re\ise<l Statutes Annotated
Title 38. Public Officers and Employees (Refs & Aluios)

(`hapter 3. Conduct of Office
Article 8. Conflict of Interest of Officers and Employees (Refs & Annoy

A.R.S. §38-511

§38-511. Cancellation of political subdivision and state contracts; definition

Currentne§=

A. The state its political subdivisions or anydepartmentor agency of either may, within three years after its execution.

cancel any contract. without penalty or further obligation. made by the state. its political subdivisions. or any of the

departments or agencies of either if any person significantly involved in initiating negotiating, securing, drafting or
creating the contract on behalf of the state, its political subdivisions or any of the departments or agencies of either is,

at any time while the contract or any extension of thecontract is in effect. an employee or agent of any other party to
the contract in any capacity or a consultant to any other partyofthe contract with respect to the subject matter of the

contract.

B. Leases of state trust land for terms longer than ten years cancelled under this section shall respect those rights given
to mortgagees of the lessee by 4 17'89 and other lawful provisions of the lease.

C. The cancellation under this section by the state or its political subdivisions shall be effective when written notice from
the governor or thechief executive officer or governing body of the political subdivision is received by all other parties

to the contract unless the notice specifies a later time.

D. The cancellation under this section by any department or agency of the state or its political subdivisions shall be
effective when written notice from such party is received by all otherparties to the contract unless the notice specifies

a later time.

E. In addition to the right to cancel a contract as provided in subsection A of this section. the state, its political

subdivisions or any department or agency of either may recoup any fee or commission paid or due to any person
significantly involved in initiating, negotiating, securing, drafting or creating the contract on behalf of the state. its

political subdivisions or any department or agency of either from any other party to the contract arising as the result
of the contract.

F. Notice of this section shall be included in every contract to which thestate. its political subdivisions. or any of the

departments or agencies of either is a party.

I

G. For purposes of this section. "political subdivisions" do not include entities formed or operating under title 48. chapter

11. 12. 13, 17. 18 19 or 22.
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Credits

Added as § 38-507 by Laws 1978 Ch. 189, § I. Renumbered as § 38-51 I. Amended by Laws 1985, Ch. 155. § I, I
198X. (l\ 169. 9 I; Laws l')*)" Ch. 45. Q I

Footnotes
I Sections 48-1501 et seq. 48-1701 ct seq. 48-1901 et seq.. 48-2301 ct seq.. 482601 cl seq.. 48-2901 et seq.. 483701 et seq.

A. R. s. §38-51 1, AZ ST §38-51 I

Current through the First Regular Session of the Fifty-Third Legislature ("0l7)
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Arizona Revised Statutes Annotated

Title 38. Public Officers and Employees (Refs 81 Amos)
Chapter 3.1. Standards for Financial Disclosure (Refs & Amos)

Article 1. General Provisions (Refs & Amos)

A.R.S. §38-541

§38-541. Definitions

Effective: January 1, 2017
Currentness

In this chapter, unless the context otherwise requires:

l. "Business" includes any enterprise. organization. trade. occupation or profession. whether or not operated as a legal

entity or for profit including any business trust. corporation partnership. joint venture or sole proprietorship.

2. "Compensation" means anything of value or advantage. present or prospective, including the forgiveness of debt.

3. "Controlled business" means any business in which the public officer or any member of his household has an ownership

or beneficial interest, individually or combined. amounting to more than a fifty percent interest.

4. "Dependent business" means any business in which the public officer or any member of his household has an ownership

or beneficial interest, individually or combined amounting to more than a ten percent interest. and during the preceding
calendar year the business received from a single source more than ten thousand dollars and more than fifty percent

of its gross income.

5. "Gift" includes any gratuity. special discount. favor. hospitality, service. economic opportunity. loan or other benefit

received without equivalent consideration and not provided to members of the public at large. Gift does not include:

(al Travel-related expenses that are publicly reported pursuant to this article.

(b) Political campaign contributions that are publicly reported pursuant to title 16, chapter 6.

6. "Local public officer" means a person holding an elective office of an incorporated city or town. a county or a

groundwater replenishment district established under title 48. chapter 27. 1

7. "Member of household" means a public officer's spouse and any minor child of whom the public officer has legal
custody.
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8. "Public officer" means a member of the legislature and any judge of the court of appeals or the superior court or a
person holding an elective office the constituency of which embraces the entire geographical limits of this state. Members

of Congress are not public officers as defined in this paragraph.

9. "Travel-related expenses" means any costs associated with transportation. food. lodging and registration fees and

other expenses directly related to travel to or from a meeting conference or other event where the public officer is
participating in the public officer's official capacity.

Credits
Added by Laws 1983 Ch. 328, § 6. eff. Jan. l, 1984. Amended by l.l\\§ 1991. (h. "ll. § I: Laws *0l 6. (h . l 9(». 5 I.
ell .Jan I . °uI7.

Footnotes

I Section 48-4401 et seq.

A. R. s. § 38-541 AZ ST § 38-541
Current through the First Regular Session of the Fifty-Third Legislature (20I7)
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Arizona Revised Statutes Annotated

Title 38. Public Officers and Employees (Refs 81 Ammos)
Chapter 3.1. Standards for Financial Disclosure (Refs 8: Amos)

Article 1. General Provisions (Refs & Amos)

A.R.S. §38-543

§ 38-543. Duty to file financial disclosure statement by candidate for public office

Effective: August 6, 2016
(`\mentncss

A candidate for public office as specified in § 19511 paragraph 8 shall file a financial disclosure statement covering
the preceding twelve month period and containing the information described in 5 is-444 on a form prescribed by the

secretary of state at the time of filing of nomination papers.

Credits

Added by Laws 1974 Ch. 199 § 5. Amended by Laws 1976, Ch. 162 § 65 Laws 1983, Ch. 328. § 8, ff. Jan. l, 1984.
Laws "(ll 6. (li. xo. E I').

A. R. s. §38-543. AZ ST §38-543
Current through the First Regular Session of the Fifty-Third Legislature (2017)

l.nd of Dncuincm r "lll7 Thomson Reuters. Nu claim lo nrigiiial U S Government u .lk>
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Arizona Revised Statutes Annotated

Title 38. Public Officers and Employees (Refs Hz Annoy)
Chapter 3.1. Standards for Financial Disclosure (Refs 81 Ann fs 1

Article 1. General Prmisions (Refs & Amos)

A.R.S. § 38-544

§ 38-544. Violation; classification

Effective: November 5, 2016
(urrcntness

A. Any public officer, local public officer or candidate who knowingly fails to file a financial disclosure statement
required pursuant to Q IN-444 xx-54.1 or 38-545 who knowingly files an incomplete financial disclosure statement or

who knowingly files a false financial disclosure statement is guilty of a class l misdemeanor.

B. Any public officer, local public officer or candidate who violates this chapter is subject to a civil penalty of fifty dollars
for each day of noncompliance but not more than five hundred dollars that may be imposed as prescribed in 55 16037
and 16-938.

Credits

Added by Laws 1974, ch. 199, §5. Amended by Laws 1978, Ch. 201 §689. off. OCL 1, 1978, Laws 1983, Ch. 328, §9 off.
Jan. 1 1984, L;1 v\s 1903. Ch. no § 1 x. off..hill 1 1994, Laws "()16 Ch. 79. § "7 ff. Nu\ . 5. "0l6_ Laws 2016. Ch. 80. § °11.

A. R. s. § 38-544. AZ ST § 38544
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Revised Statutes Annotated
Title 38. Public ()officers and Employees (Refs 81 Amos)

Chapter 3.1. Standards for Financial Disclosure (Refs 81 Annoy l

Article 1. General Prmisions (Refs & Amos)

A.R.S. §38-545

§38-545. Loeal public officers financial disclosure

Currentness

Notwithstanding the provisions of any law, charter or ordinance to the contrary. every incorporated city or town or
county shall by ordinance. rule. resolution or regulation adopt standards of financial disclosure consistent with the

provisions of this chapter applicable to local public officers.

Credits
Added by Laws l974 Ch. 199. § 5. Amended by Laws 1983. Ch. 328.§ 10. ff. Jan. l. 1984.

A. R. s. § 38-545 AZ ST § 38-545
Current through the First Regular Session of the Fifty-Third Legislature (20l 7)
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Arizona Revised Statutes Annotated

Title 39. Public Records, Printing and Notices
Chapter 1. Public Records (Refs 81 Amos)

Article 2. Searches and Copies ( Refs & Amos)

A.R.S. § 39-121

§ 39-121. Inspection of public records

Currentness

Public records and other matters in the custody of any officer shall be open to inspection by any person at all times
during office hours.

Credits
Amended by Laws woo. Ch. 88. § 53.

A. R. s. § 39-121. AZ ST §39-121
Current through the First Regular Session of the Fifty-Third Legislature ("0l7)

End al Document WH ll1\»1n~\»11 l{c1llr1 \1 c lanllt  in original U.S. Govcrnnienl Works.
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Arizona RcWsed Statutes Annotated
Title 39. Public Records Printing and Notices

Chapter 1. Public Records (Refs 8: Amos)

Article2.Searches and Copies (Refs & Amos)

A.R.S. §39-121.01

§ 39-121.01. Definitions; maintenance of records; copies, printouts
or photographs of public records; examination by mail; index

Effective: July 20, 2011
Cuitentness

A. In this article. unless the context otherwise requires:

l. "Officer" means any person elected or appointed to hold any elective or appointive office of any public body and any
chief administrative officer. head, director superintendent or chairman of any public body.

2. "Public body" means this state. any county. city. town. school district. political subdivision or tax-supported district

in this state. any branch. department. board. bureau, commission. council or committee of the foregoing. and any public

organization or agency. supported in whole or in part by monies from this state or any political subdivision of this state.
or expending monies provided by this state or any political subdivision of this state.

B. All officers and public bodies shall maintain all records. including records as defined in 8 41151.18 reasonably

necessary or appropriate to maintain an accurate knowledgeoftheir official activities and of any of their activities which
are supported by monies from this state or any political subdivision of this state.

C. Each public body shall be responsible for the preservation. maintenance and care of that body's public records, and

each officer shall be responsible for the preservation. maintenance and care of that officers public records. It shall be
the duty of each such body to carefully secure. protect and preserve public records from deterioration. mutilation. loss
or destruction, unless disposed of pursuant to 41-151.I5and 4 I I 51 iv.

D. Subject to é 39-I' l .03:

1. Any person may request to examine or be furnished copies. printouts or photographs of any public record during

regular office hours or may request that the custodian mail a copy of any public record not otherwise available on the
public body's website to the requesting person. The custodian may require any person requesting thatthecustodian mail

a copy of any public record to pay in advance for any copying and postage charges. The custodian of such records shall
promptly furnish such copies. printouts or photographs and may charge a feeif the facilitiesareavailable. except that
public records for purposes listed in§39-1 "2 or 39-1 "7 shallbefurnished without charge.

2. If requested. the custodian of the records of an agency shall also furnish an index of records or categories of records

that have been withheld and the reasons the records or categories of records have been withheld from the requesting

I l APP-187WESTLAW
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person. The custodian shall not include in the index information that is expressly made privileged or confidential in
statute or a court order. This paragraph shall not be construed by an administrative tribunal or a court of competent
jurisdiction to prevent or require an order compelling a public body other than an agency to furnish an index. For the
purposes of this paragraph, "agency" has the same meaning prescribed in §4 I -1001 , but does not include the department
of public safety. the department of transportation motor vehicle division the department ofjuvenile corrections and the
state department of corrections.

3. If the custodian of a public record does not have facilities for making copies. printouts or photographs of a public
record which a person has a right to inspect such person shall be granted access to the public record for the purpose of
making copies. printouts or photographs. The copies. printouts or photographs shall be made while the public record
is in the possession. custody and control of the custodian of the public record and shall be subject to the supervision
of such custodian.

E. Access to a public record is deemed denied if a custodian fails to promptly respond to a request for production of a
public record or fails to provide to the requesting person an index of any record or categories of records that are withheld
from production pursuant to subsection D. paragraph 2 of this section.

Credits

Added by Laws 1975, Ch. I47,§ l. Amended by Laws 1976. Ch. I 04,§ I 7; Laws 1977. Ch. 54, §2 afT. May 17. 1977, Laws
'(lOll (h. 88. 8 54: Laws "0()'. (h. *I I. 4 ': Lauds 100-1. (h ITS. 5 I; Laws 7006. (h. I(\7. 4 I; LAI\\n *Lu I. (h 18. § "'8

A. R. s. §39121.01, AZ ST§39-121.01
Current through the First Regular Session of the Fifty-Third Legislature (20I 7)

l.:nd of I)ocllmcnt C '017 Thomson Reuters Nu claim In original U.S. Govcrnlncnt Works.
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Arizona Reused Statutes Annotated

Title 39. Public Records, Printing and Notices

Chapter 1. Public Records (Refs 8: Amos)
Article 2. Searches and Copies (Refs Hz Amos)

A.R.S. §39-121.02

§39-121.02. Action on denial of access; costs and attorney fees; damages

Effective: January 1, 2013
CullcIlulcs$

A. Any person who has requested to examine or copy public records pursuant to this article. and who has been denied
access to or the right to copy such records may appeal the denial through a special action in the superior court. pursuant

to the rules of procedure for special actions against the officer or public body.

B. The court may award attorney fees and other legal costs that are reasonably incurred in any action under this article

if the person seeking public records has substantially prevailed. Nothing in this subsection shall limit the rights of any
party to recover attorney fees. expenses and double damages pursuant to § I "34*)

C. Any person who is wrongfully denied access to public records pursuant to this article has a cause of action against

the officer or public body for any damages resulting from the denial.

Credits
Added by Laws 1975, Ch. l47,§ l. Amended by Laws '()OF. Ch "49.§ l; Laws 201 ". Ch. 305. § 3. eaT. Jan. l. 2013.

A. R. s. §39-12l.02 AZ ST § 39-121.02
Current through the First Regular Session of the Fifty-Third Legislature (20l7)

End of l)4»cumcnl WI' lln\m<~n Reuters. No claim Io nrnunal U.S. Government Works.
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Arizona Revised Statutes Annotated
Title 39. Public Records, Printing and Notices

Chapter1.Public Records (Refs & Amos)
Article 2. Searches and Copies ( Refs & Amos)

ARS. §39-121.03

§ 39-121.03. Request for copies, printouts or photographs; statement of purpose; commercial
purpose as abuse of public record; determination by governor; civil penalty; definition

Currcntnew

A. When a person requests copies. printouts or photographs of public records for a commercial purpose the person
shall provide a statement setting forth the commercial purpose for which the copies. printouts or photographs will be
used. Upon being furnished the statement the custodian of such records may furnish reproductions. the charge for which
shall include the following:

l. A portion of the cost to the public body for obtaining the original or copies of the documents printouts or photographs.

2. A reasonable fee for the cost of time. materials, equipment and personnel in producing such reproduction.

3.The value of the reproduction on the commercial market as best determined by the public body.

B. If the custodian of a public record determines that the commercial purpose stated in the statement is a misuse of public
records or is an abuse oftheright to receive public records. the custodian may apply to the governor requesting that the
governor by executive order prohibit thefurnishing of copies, printouts or photographs for such commercial purpose.
The governor upon application from a custodian of public records shall determine whether the commercial purpose is a
misuse or an abuse of the public record. If the governor determines that the public record shall not be provided for such
commercial purpose the governor shall issue an executive order prohibiting the providing of such public records for such
commercial purpose. If no order is issued within thirty days of the date of application. thecustodian of public records
shall provide such copies. printouts or photographs upon being paid the fee determined pursuant to subsection A.

C. A person who obtains a public record for a commercial purpose without indicating the commercial purpose or who
obtains a public record for a noncommercial purpose and uses or knowingly allows the use of such public record for
a commercial purpose or who obtains a public record for a commercial purpose and uses or knowingly allows theuse
of such public record for a different commercial purpose or who obtains a public record from anyone other than the
custodian of such records and usesit for a commercial purpose shall in addition to other penalties be liable to the state
or the political subdivision from which the public record was obtained for damages in the amount of three times the
amount which would have been charged for thepublic record had the commercial purpose been stated plus costs and
reasonable attorney fees or shall be liable to the state or the political subdivision for the amount of three times the actual
damages if it can be shown that the public record would not have been provided had the commercial purpose of actual
use been stated at the time of obtaining the records.
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D. For the purposes of this section. '°commercial purpose" means the use of a public record for the purpose of sale or
resale or for the purpose of producing a document containing all or part of the copy printout or photograph for sale
or the obtaining of names and addresses from public records for the purpose of solicitation or the sale of names and
addresses to another for the purpose of solicitation or for any purpose in which the purchaser can reasonably anticipate
the receipt of monetary gain from the direct or indirect use of the public record. Commercial purpose does not mean the
use of a public record as evidence or as research for evidence in an action in any judicial or quasi-judicial body.

Credits

Added by Laws 1977 Ch. 54 §3 ff. May 17. 1977. Amended by Laws 1985. Ch. "'l 3. §4: Laws 1000. Ch. 88. § 55.

A. R. s. § 39-121.03. AZ ST§39-121.03
Current through the First Regular Session of the Fifty-Third Legislature ("0l7)
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Arizona Revised Statutes Annotated
Title 39. Public Records, Printing and Notices

Chapter 1. Public Records (Refs & Amos)
Article 2. Searches and Copies (Refs & Amos)

A.R.S. § 39-121.04

§39-121.04. Public access to law enforcement records depicting certain witnesses or crime victims; victim rights

Effective: August 6, 2016
Currentness

A. in a special action brought pursuant to this article for the release of any record created or received by or in the
possession of a law enforcement or prosecution agency that relates to a criminal investigation or prosecution and that
visually depicts the image of a witness under eighteen years of age or a victim as defined in § I 3-4Mil. the petitioner shall
establish that the public's interest in disclosure outweighs the witness's or victim's right to privacy.

B. A victim whose image is depicted in a record described in subsection A of this section has the right to be present at
and to be heard in any action brought pursuant to this article for the release of records described in subsection A of
this section.

auks *0l6. Ch. 194. é I
Credits
Added by I

A. R. s. § 39-121.04 AZ STd 39-121.04
Current through the First Regular Session of the Fifty-Third Legislature (20l 7)
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Arizona Raised Statutes Annotated
Title 39. Public Records. Printing and Notices

Chapter 1. Public Records (Refs & Amos)

Article 2. Searches and Copies (Refs & Amos)

ARS. §39-122

§ 39-122. Free searches for and copies of public records to be
used in claims against United States; liability for noncompliance

(Tum~ntne§

A. No state county or city or any officer or board thereof shall demand or receive a fee or compensation for issuing

certified copies of public records or for making search for them. when they are to be used in connection with a claim
for a pension. allotment. allowance. compensation insurance or other benefits which is to be presented to the United

States or a bureau or department thereof.

B. Notaries public shall not charge for an acknowledgment to a document which is to be so filed or presented.

C. The services specified in subsections A and B shall be rendered on request fan official of the United States, a claimant.
his guardian or attorney. For each failure or refusal so to do. the ofliccr so failing shall be liable on his official bond.

A. R. s. § 39-122, AZ ST § 39-122
Current through the First Regular Session of the Fifty-Third Legislature (20l 7)
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Arizona Reused Statutes Annotated
Title 39. Public Records Printing and Notices

Chapter 1. Public Records (Refs 8: Amos)
Article 2. Searches and Copies (Refs 8: Amos)

AR.S. § 39-123

§ 39-123. Information identifying eligible persons; confidentiality; definitions

Effective: July 3, 2015
C t iwen t l ics s

A. Nothing in this chapter requires disclosure from a personnel file by a law enforcement agency or employing state or
local governmental entity of the home address or home telephone number of eligible persons.

B. The agency or governmental entity may release the information in subsection A of this section only if either:

l. The person consents in writing to the release.

2. The custodian of records of the agency or governmental entity determines that release of the information does not
create a reasonable risk of physical injury to the person or the person's immediate family or damage to the property of
the person or the person's immediate family.

C. A law enforcement agency may release a photograph of a peace officer if either:

l. The peace officer has been arrested or has been formally charged by complaint, information or indictment for a
misdemeanor or a felony offense.

2. The photograph is requested by a representative of a newspaper for a specific newsworthy event unless:

(a) The peace officer is serving in an undercover capacity or is scheduled to be serving in an undercover capacity within
sixty days.

(b) The release of the photograph is not in the best interest of this state after taking into consideration the privacy.
confidentiality and safety of the peace officer.

(c) An order pursuant to § "8-454 is in effect.

D. This section does not prohibit the use of a peace officer's photograph that is either:
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I. Uscd by a law enforcement agency to assist a person who has a complaint against an officer to identify the officer.

2.Obtained from a source other than the law enforcement agency.

E. This section does not apply to a certified peace officer or code enforcement officer who is no longer employed as a
peace officer or code enforcement officer by a state or local government entity.

F. For the purposes of this section:

l . "Code enforcement officer" means a person who is employed by a state or local government and whose duties include
performing field inspections of buildings, structures or property to ensure compliance with and enforce national, state
and local laws. ordinances and codes.

2. "Commissioner" means a commissioner of the superior court.

3. "Corrections support staff member" means an adult or juvenile corrections employee who has direct contact with
inmates.

4. "Eligible person" means a former public official, peace officer. spouse of a peace officer. spouse or minor child of a
deceased peace officer. border patrol agent. justice, judge, commissioner. public defender prosecutor, code enforcement
officer, adult or juvenile corrections officer, corrections support staff member, probation officer. member of the board
of executive clemency. law enforcement supporl staff member employee of the department of child safety who has direct
contact with families in the course of employment. national guard member who is acting in support of a law enforcement
agency person who is protected under an order of protection or injunction against harassment firefighter who is assigned
to the Arizona counterterrorism center in the department of public safety or victim of domestic violence or stalking who
is protected under an order of protection or injunction against harassment.

5. "Former public official" means a person who was duly electedorappointed to Congress. the legislature or a statewide
office. who ceased serving in that capacity and who was the victim of a dangerous offense as defined in§ 13- I 05while
in office.

6. "Judge" means a judge or former judge of the United States district court. the United States court of appeals, the
United States magistrate court. the United States bankruptcy court the United States immigration court. the Arizona
court of appeals the superior court or a municipal court.

7."Justice" means a justice of the United States or Arizona supreme court or a justice of the peace.

8. "Law enforcement support staff member" means a person who serves in the role of an investigator or prosecutorial
assistant in an agency that investigates or prosecutes crimes. who is integral to the investigation or prosecution of crimes
and whose name or identity will be revealed in the course of public proceedings.

VWESTLAW APP-195
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9. "Peace officer" has the same meaning prescribed in § 13-105.

10. "Prosecutor" means a county attorney, a municipal prosecutor, the attomcy general or a United States attorney and

includes an assistant or deputy United States attorney, county attorney. municipal prosecutor or attorney general.

1 l . "Public defender" means a federal public defender county public defender. county legal defender or county contract

indigent defense counsel and includes an assistant or deputy federal public defender, county public defender or county

legal defender.

Credits

Added by Laws 1995. Ch. l()3. § I. Amended by Laws 7fK01. Ch. l"4. § 7; Laws *on Ch. 1 U6. § 6: L;iws 1004. Ch. ISM.
§ l; Laws 7006. (h. 798. §4: Laws "007. (h lll. é 7: Laws 701 I. Ch. 173. 54: Laws "ill 3. Ch. "'1 I. 8 7: Laws *()la. Ch.
164. § 5. off April *3. *014, L&l\\S 1015. Ch. 79. § 5: Laws '015. ch. 759. § 7.

A. R. s. §39-123 AZ ST§39-123
Current through the First Regular Session of the Fifty-Third Legislature (2017)

l"lld of l)octlnwnt 1 '017 Tlloiuson Reuters No claim In orminaul lI.s. Government \\ arks.
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Arizona Raised Statutes Annotated

Title 39. Public Records, Printing and Notices

Chapter 1. Public Records (Refs 8: Amos)

Article 2. Searches and Copies ( Refs & Amos 1

A.R.S. §39-123.01

§ 39-123.01. Personal identifying information of crime witnesses; confidentiality; definition

Effective: August 6, 2016

Currentness

A. The personal identifying information of a witness to a crime contained in a record that is created or received by a law

enforcement or prosecution agency and that is related to a criminal investigation or prosecution may not be disclosed

by a public body pursuant to this article unless any ofthe following applies:

I. The witness consents in writing to the disclosure.

2. A court of competent jurisdiction orders the disclosure.

3. The witness's address is the location where the crime occurred.

B. This section does not affect any records that are transmitted between law enforcement and prosecution agencies, a

court or a clerk of the court or any provision of law that governs the discovery process or the conduct of trials.

C. For the purposes of this section. "personal identifying information" includes a witnesss date of birth. social security

number personal telephone number, home address. personal e-mail address and official state or government-issued

driver license or identification number.

Credits

Added by Laws "(ll. Ch. 194. § l.

A. R. s. §39-123.0i AZ ST §39-123.01
Current through the First Regular Session of the Fifty-Third Legislature (20l7)

End of Document 1 1¢117 Thomson Reuters. Nu claim to ¢vrii:in;ll ITS Government Works.
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Arizona Reused Statutes Annotated
Title 39. Public Records, Printing and Notices

Chapter 1. Public Records (Refs & Amos)
Article 2. Searches and Copies (Refs 8: Amos)

A.R.S. §39-124

§ 39-124. Releasing information identifying an eligible person; violations; classification; definitions

Effective: July 3, 2015
Currentness

A. Any person who is employed by a state or local government entity and who in violation of § w.1 73 knowingly
releases the home address or home telephone number of an eligible person with the intent to hinder an investigation.
cause physical injury to an eligible person or the eligible person's immediate family or cause damage to the property of
an eligible person or the eligible person's immediate family is guilty of a class 6 felony.

B. Any person who is employed by a state or local government entity and who in violation of § w I "3, knowingly
releases a photograph of a peace officer with the intent to hinder an investigation. cause physical injury to a peace officer
or the peace officer's immediate family or cause damage to the property of peace officer or the peace officer's immediate
family is guilty of a class 6 felony.

C. For the purposes of this section:

I. "Code enforcement officer" means a person who is employed by a state or local government and whose duties include
performing field inspections of buildings. structures or property to ensure compliance with and enforce national. state
and local laws, ordinances and codes.

2. "Commissioner" means a commissioner of the superior court.

3."Corrections support staff member" means an adult or juvenile corrections employee who has direct contact with
inmates.

4. "Eligible person" means a former public official. peace officer. spouse of a peace officer. spouse or minor child of a
deceased peace officer. border patrol agent justice. judge. commissioner. public defender. prosecutor code enforcement
officer adult or juvenile corrections officer. corrections support starT member. probation officer. member of the board
of executive clemency. law enforcement support staff member. employee of the department of child safety who has direct
contact with families in the course ofemployment, national guard member who is acting in support of a law enforcement
agency. person who is protected under an order of protection or injunction against harassment. firefighter who is assigned
to the Arizona counterterrorism center in the department of public safety or wctim of domestic violence or stalking who
is protected under an order of protection or injunction against harassment.
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5. "Former public official" means a person who was duly elected or appointed to Congress. the legislature or a statewide

office who ceased sewing in that capacity and who was the victim of a dangerous offense as defined in § l 8- I Up while
in office.

6. "Judge" means a judge or former judge of the United States district coin the United States court of appeals, the

United States magistrate court. the United States bankruptcy court the United States immigration court. the Arizona

court of appeals the superior court or a municipal court.

7. "Justice" means a justice of the United States or Arizona supreme court or a justice of the peace.

8. "Law enforcement support staff member" means a person who serves in the role of an investigator or prosecutorial

assistant in an agency that investigates or prosecutes crimes who is integral to the investigation or prosecution of crimes

and whose name or identity will be revealed in the course of public proceedings.

9. "Peace officer" has the same meaning prescribed in 4 13-105.

10. "Prosecutor" means a county attorney, a municipal prosecutor. the attorney general or a United States attorney and

includes an assistant or deputy United States attorney. county attorney. municipal prosecutor or attorney general.

l I . "Public defender" means a federal public defender. county public defender. county legal defender or county contract

indigent defense counsel and includes an assistant or deputy federal public defender, county public defender or county

legal defender.

Credits
(h. 106.§8;

173.§5:
Added by Laws 1995. (h. l03.§ I. Amended by Laws "00l.
4 m 298. 8 5; Laws 2007.

164. Laws 2015. (h.

Laue *003. 8 7; Laws 1004. (h. 180.

Laws 2013. (h. 21 I. 88: Laws 2014. Ch.

Laws "0I 5. (h. 259. 8 8.

ch. 124.

(h. 141. § 8: Laws 201 I. (`h.
79.§6:

Linus 2006. (h.

§(». cI.I.. April '3. *014_

A. R. s. §39-124. AZ ST § 39-124
Current through the First Regular Session of the Fifty-Third Legislature ("0l7)

I .
I.nd of Ihictiincnt "0I 7 Thomson Reuters. No claim tn original U.S. Govcrnnwnt Works.

APP-199WESTLAW l m i t r: Nu r 1;11n to Li 1q11 *'

Decision No. 76640



AU-00000E-17-0079

§ 39-125. Information relating to location of archaeological..., AZ ST § 39-125

Arizona Raised Statutes Annotated

Title 39. Public Records Printing and Notices
Chapter 1. Public Records (Refs 8: Amos)

Article 2. Searches and Copies (Refs & Amos)

A.R.S. § 39-125

§ 39-125. Information relating to location of archaeological discoveries and places or objects
included or eligible for inclusion on the Arizona register of historic places; confidentiality

(ulTcntntss

Nothing in this chapter requires the disclosure of public records or other matters in the office of any officer that relate to
the location of archaeological discoveries as described in Q 4 l s41 or 4 I P444 or places or objects that are included on or

may qualify for inclusion on the Arizona register of historic places as described in Q 41-51 l 04. subsection A. paragraph

9. An officer may decline to release this information if the officer determines that the release of the information creates
a reasonable risk of vandalism theft or other damage to the archaeological discoveries or the places or objects that are

included on or may qualify for inclusion on the register. In making a decision to disclose public records pursuant to this

section. an officer may consult with the director of the Arizona state museum or the state historic preservation officer.

Credits
Added by Laws 1998. (`h. 197.§ I

A. R. s. §39-125, AZ ST §39-125
Current through the First Regular Session of the Fifty-Third Legislature (20l7)

1Fnd of Docuincnt *o17 Tliomson Reuters No claim to original US. Government Works
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Arizona Revised Statutes Annotated
Title 39. Public Records, Printing and Notices

Chapter 1. Public Records (Refs & Annoy)
Article 2. Searches and Copies (Refs & Amos)

A.R.S. § 39-126

§ 39-126. Federal risk assessments of infrastructure; confidentiality

(Turrentness

Nothing in this chapter requires the disclosure ofa risk assessment that is performed by or on behalfofa federal agency to
evaluate critical energy water or telecommunications infrastructure to determine its vulnerability to sabotage or attack.

Credits
Added by Laws *()03. Ch. l 18. 8 l

A. R. s. § 39-126 AZ ST § 39-126
Current through the First Regular Session of the Fifty-Third Legislature (2017)

End of Document 18 "0l 7 Thomson Reuters. No c lari to original US. (ice c rnmcm Works.
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Arizona Raised Statutes Annotated

Title 39. Public Records, Printing and Notices
Chapter 1. Public Records (Refs 8: Amos)

Article 2. Searches and Copies (Refs So Amos)

AR.S. §39-126.01

§39-126.01. Local government; telecommunications infrastructure records; nondisclosure; exceptions

Effective: September 13, 2013
(7uiTentness

A. Except as provided in subsection B. a city, town or county shall not disclose any records relating to the
construction of wireline telecommunications infrastructure. including the location of lines, equipment and plants used

for telecommunications services on or along public streets or highways.

B. A city. town or county may disclose information relating to the location of lines. equipment and plants used for

telecommunications services for any of the following:

I. As part of the bid. design or construction process of a capital project.

2. To provide information on the availability of telecommunications services for economic development purposes.

3.To provide general information to residents regarding construction activity within the city. town or county.

Credits
Added by Laws 1013. (`h. *)". § l

A. R. s. § 39-126.01. AZ STd 39-126.01
Current through the First Regular Session of the Fifty-Third Legislature (2017)

F.nd of l)o4:\llncnt \ 1U 17 Thomson Reuters. No claim to original U.5 Government Works.
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Arizona Revised Statutes Annotated

Title 39. Public Records, Printing and Notices
Chapter 1. Public Records (Refs & Amos)

Article 2. Searches and Copies (Refs & Amos)

ALR.S. §39-127

§39-127. Free copies of police reports and transcripts for crime victims; definition

Effective: July 3, 2015
(`urrcntness

A. A victim of a criminal offense that is a pan I crime under the statewide uniform crime reporting program the victim's

attorney on behalf of the victim or an immediate family member of the victim if the victim is killed or incapacitated has

the right to receive one copy of the police report from the investigating law enforcement agency at no charge and. on
request of the victim the court or the clerk of the court shall provide. at no charge the minute entry or portion of the

record of any proceeding in the case that arises out of the offense committed against the victim and that is reasonably
necessary for the purpose of pursuing a claimed victim's right. For the purposes of this subsection. "criminal offense".
"immediate family" and "victim" have the same meanings prescribed in 8 13-4411 I .

B. A victim of a delinquent act that is a part I crime under the statewide uniform crime reporting program. the victims

attorney on behalf of the victim or an immediate family member of the victim if the victim is killed or incapacitated has

the right to receive one copy of the police report from the investigating law enforcement agency at no charge and. on
request of the victim. the court or the clerk of the court shall provide at no charge, the minute entry or portion of the

record of any proceeding in the case that arises out of the offense committed against the victim and that is reasonably
necessary for the purpose of pursuing a claimed victim's right. For the purposes of this subsection. "delinquent act",
"immediate family" and "victim" have the same meanings prescribed in Q S-3N".

C. For the purposes of this section. "attorney" means any person who is a member in good standing of the bar of the

highest court of any state. possession. territory. commonwealth or district of the United States and who is not under any
order of any court suspending enjoining. restraining disbarring or otherwise restricting the person in the practice flaw.

Credits
Added by Laws "()06. ch. 167. 9 q Amended by Lll\vs *o07. Ch "90 § l l: Laws >014 ch. 269. § 152 Laws *0l 5. Ch.
303. 4 |.

A. R. s. §39-127 AZ ST § 39-127
Current through the First Regular Session of the Fifty-Third Legislature (2017)

tLnd of Doctullcnt "0l 7 Thomson Reuters. No claim to oriuinaul ll.s. Government Works.
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Arizona Reused Statutes Annotated

Title 39. Public Records Printing and Notices
Chapter 1. Public Records (Refs 8: Amos)

Article 2. Searches and Copies (Refs & Amos)

A.R.S. § 39-128

§39-128. Disciplinary records of public officers and employees; disclosure; exceptions

Effective: September 26, 2008
Currentness

A. A public body shall maintain all records that are reasonably necessary or appropriate to maintain an accurate

knowledge of disciplinary actions. including the employee responses to all disciplinary actions, involving public officers

or employees of the public body. The records shall be open to inspection and copying pursuant to this article, unless
inspection or disclosure of the records or information in the records is contrary to law.

B. This section does not:

I . Require disclosure of the home address. home telephone number or photograph of any person who is protected

pursuant to §; 39-1 'W and 30 l "4.

2. Limit the duty of a public body or officer to make public records open to inspection and copying pursuant to this
article.

ants 7008. ch. °77.§ I
Credits

Added by I

A. R. S. §39-128. AZ ST §39-l"8
Current through the First Regular Session of the Fifty-Third Legislature ("0l 7)

I:nd of l)¢»cnmenl 11 "0l 7Thomson Reuters. .\uclaim In oriuinnlU.S.Government Works.
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Arizona Rtwised Statutes Annotated
Title 39. Public Records, Printing and Notices

Chapter 1. Public Records (Refs Hz Amos)
Article 3. Lost Records

A.R.S. §39-141

§39-141. Proof of certain lost or destroyed documents or instruments

Currentness

Any deed. bond. bill of sale, mortgage. deed of trust. power of attorney or conveyance which is required or permitted

by law to be acknowledged or recorded which has been so acknowledged or recorded, or any judgment, order or decree
of a court of record in this state or the record or minute containing such judgment. which is lost or destroyed, may be

supplied by carol proof of its contents.

A. R. s. § 39-141, AZ STd 39-141
Current through the First Regular Session of the Fifty-Third Legislature (20l7)

1limy al I)mun\\nl "0l 7 lhnn\s~n R\.iilcI reclaim tn 0 r|u|1ia|lU.S.Government Works.
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Arizona Revised Stahites Annotated
Title 39. Public Records, Printing and Notices

(hatter 1. Public Records (Refs 81 Anmisl
Article 3. Lost Records

A.R.S. §39-142

§ 39-142. Action for restoration and substitution of lost or destroyed documents

Currentness

Upon loss or destruction of an instrument as indicated in 8 39-141 a person interested therein may bring an action
in the superior court of the county where the loss or destruction occurred for restoration and substitution of such
instrument against the grantor in a deed. or theparties interestedin the instrument. or the parties who were interested
adversely to plaintiff at the time oftherendition of judgment, or who are then adversely interested or the heirs and legal
representatives of such parties.

A. R. s. §39-i42. AZ ST §39-142
Current through the First Regular Session of the Fifty-Third Legislature (2017)

End of Document t "017 Thong: Rc \Iiru No c laim to or iginal LPS. Govcrnincm Works
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Arizona Revised Statutes Annotated
Title 39. Public Records, Printing and Notices

Chapter 1. Public Records (Refs 8: Amos)
Article 3. Lost Records

AR.S. §39-143

§ 39-143. Judgment of restoration; recording ofjudgment; judgment as substitute for original instrument

Currentness

A. If upon the trial of the action provided for in S 19l4" the court finds that such instrument existed and has been lost
or destroyed and determines the contents thereof, it shall enter a judgment containing the finding and a description of
the lost instrument and contents thereof.

B. A certified copy of thejudgment mayberecorded and shall be substituted for and have the same force and effect
as the original instrument.

A. R. s. §39-143. AZ ST §39-143
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Revised Statutes Annotated
Title 39. Public Records Printing and Notices

Chapter 1. Public Records (Refs 81 Annosl
Article 3. [Jest Records

A.R.S. §39-144

§39-144. Recording of certified copies of lost or destroyed records or records of a former county

Currentness

Certified copies from a record of a county. the record of which has been lost or destroyed. and certified copies from
records of the county from which a new county was created, may be recorded in such county when the loss of the original
has been first established.

A. R. s. §39-144, AZ ST§39-144
Current through the First Regular Session of the Fifty-Third Legislature (2017)

V "0l7 l Ii~ln>1xi Reuters. Noc laum in uriuinail ll.S. Government Works.End of l)oculmnt
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Arizona Raised Statutes Annotated
Title 39. Public Records Printing and Notices

Chapter 1. Public Records (Refs 8: Annosl

Article 3. Lost Records

A.R.S. §39-145

§39-145. Re-recording of original papers when record destroyed

Currentness

When the original papers have been preserved but the record thereof has been lost or destroyed they may again be

recorded within four years from the loss or destruction of such record. The last registration shall have force and effect
from the date of the original registration.

A. R. S. §39145 AZ STd 39-145
Current through the First Regular Session of the Fif ty-Third Legislature (2017)
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Arizona Revised Statutes Annotated

Title 39. Public Records, Printing and Notices
Chapter 1. Public Records (Refs 8: Amos)

Article 4. False Instruments and Records

A.R.S. § 39-161

§39-161. Presentment of false instrument for tiling; classification

Currentness

A person who acknowledges. certifies notarizes, procures or offers to be filed. registered or recorded in a public office
in this state an instrument he knows to be false or forged which if genuine, could be filed. registered or recorded under

any law of this state or the United States. or in compliance with established procedure is guilty of a class 6 felony. As
used in this section "instrument" includes a written instrument as defined in 4 l 3-*00l .

Credits

Amended by Laws 1978. Ch. 201. §695. ff. Oct. I l978: Laws 1980. Ch. 229. §44. ff. April 23. 1980.

A. R. s. §39-161. AZ STd 39161
Current through the First Regular Session of the Fifty-Third Legislature (2017)

End of Docutncnt i 'UI7 Thomson Rcuiers No churn to original U.S. Govcrumcm Works.
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Arizona Revised Statutes Annotated
Title 40. Public Utilities and Carriers

Chapter 1. Corporation Commission ( Refs 8: Annosl

Article 1. In General

A.R.S. §40-101

§40-101. Interest of commissioner or employee prohibited in corporation subject to regulation

Effective: August 6,2016

Currentness

Notwithstanding any other law, a person in the employ of. or holding an official relation to a corporation or person

subject to regulation by the commission. or a person owning stocks or bonds of a corporation subject to regulation. or

a person who is pecuniarily interested therein, shall not be elected appointed to, or hold the office of commissioner or
be appointed or employed by the commission. If a commissioner. or appointee or employee of thecommission becomes

the owner of such stocks or bonds. or becomes pecuniarily interested in such a corporation involuntarily, he shall within

a reasonable time divest himself of such stocks. bonds or interest. If he fails to do so. he thereby vacates his office or
employment.

Credits
Amended by Laws *Tl(». (h *w g 1

A. R. s. §40-101 AZ ST §40-l01
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Reused Statutes Annotated
Title 41. State Government (Refs & Amos)

Chapter 4. Department of Administration and Personnel Board (Refs & Amos)
Article 4 State Personnel System (Refs & Amos)

A.R.S. §41-753

§41-753. Unlawful acts; violation, classification

Effective: July 24, 2014
Currentness

A. A person shall not make any false statement certificate mark, rating or report with regard to any test. certification
or appointment made under this article or in any manner commit any fraud preventing the impartial execution of this
article or rules adopted under this article.

B. A person shall not. directly or indirectly give. render. pay offer, solicit or accept any money. service or other valuable
consideration for or on account of any appointment, proposed appointment. promotion or proposed promotion to, or
any advantage in, a position in the state personnel system.

C. An employee of any state agency. examiner or other person shall not obstruct any person in the person's right to
examination eligibility, certification or appointment under this article. or furnish to any person any special or secret
information for the purpose of affecting the rights or prospects of any person with respect to employment in the state
personnel system.

D. An employee of any agency as defined in e 4 I -1001 . including the office of the governor who has a significant role in
the procurement of materials services or construction shall not accept an offer ofemployment from or have employment
discussions with any person or entity lobbying for or potentially responding to a solicitation during a period beginning
on signature of the first nondisclosure agreement pertaining to a particular solicitation or at the time of request for a
sole source procurement or competition impracticable procurement and ending at the time of the contract award. An
employee of any agency as defined in § 4llillll including the office of the governor who has a significant role in the
procurement of materials. services or construction shall not accept an offer of employment from or have employment
discussions with the successful ofTeror or ofTerors and their lobbyists during a period beginning on signature of the first
nondisclosure agreement pertaining to a particular solicitation or at the time of request for a sole source procurement or
competition impracticable procurement and ending one year after the purchased materials are delivered or the purchase
of services or construction begins. The director of the department of administration may waive any or all of the waiting
period in excess of twenty-four months for a procurement officer or an employee with a significant procurement role if
the period of time that follows the signature of the nondisclosure agreement exceeds twenty-four months. A procurement
officer or an employee seeking a waiver shall make a written request to the officer's or employees state agency director.
and the director of the state agency shall forward the request with a written recommendation to the director of the
department of administration. The director of the department of administration shall provide a written decision and
justification within fifteen business days after the receipt of the complete request. The director of the department of
administration may not approve waiver requests for matters still in evaluation or within six months following the contract
award. If the requesting party is the director or a deputy director of a state agency. the request for a waiver and all written
materials. including a director recommendation must be forwarded to the governor for a final decision except that the
director may not make any recommendation or determination on the director's own request. An agency as defined in §
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4 I I ()II I . including the office of the governor. shall inform its employees when the first nondisclosure agreement is signed
on a particular solicitation. and the agency shall notify the state procurement administrator who shall post information
regarding the date of the first nondisclosure agreement pertaining to a particular procurement activity on the department
of administration's website. This subsection does not apply to a procurement officer or an employee who in good faith

relies on a determination issued by the director pursuant to 8 4l-'S I T subsection I) I that the procurement officer or
employee has not had a significant procurement role.

E. Any person who knowingly violates subsection A B. C or D of this section is guilty of a class 2 misdemeanor.

F. An elected or appointed official shall not with corrupt intent use the official's political influence or position to cause
the firing promotion or demotion of any public employee or the hiring of or failure to hire any applicant for public
employment.

G. An elected or appointed official who knowingly and with corrupt intent violates subsection F of this section is guilty
of a class 2 misdemeanor.

H. Any person who is convicted of a class 2 misdemeanor under this article. for a period of five years. is ineligible for
appointment to or employment in a position in the state personnel system and if the person is an employee of this state
at the time of conviction, is subject to suspension for not less than ninety days or dismissal.

I. A contact by an elected or appointed official with a public agency regarding the qualifications of an applicant shall
not be construed as illegally using political influence or position.

Credits
Added by l.llw5 "Ol 5. Ch. 3"l.§ 115. off Scot "9 101» Amended by l.1l\\S 'Ol 3. Ch. 190. § 3; Laiws "014. Ch. 145. § 7.

Footnotes
l So in original. Probably should read "subsection E".
A. R. s. §4I-753. AZ ST §4l-753
Current through the First Regular Session of the Fifty-Third Legislature (20 l7)
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Arizona Revised Statutes Annotated

Title 41. State Government (Refs 81 Amos)
Chapter 7. Legislature (Refs & Amos)

Article 8.1. Registration and Regulation of lobbyists (Refs 84 Annoy )

A.R.S. §41-1231

§41-1231. Definitions

Effective: July 24, 2014
(`ulTentness

In this article, unless the context otherwise requires:

l. "Authorized lobbyist" means any person, other than a designated lobbyist or lobbyist for compensation who is
employed by. retained by or representing a principal. with or without compensation for the purpose of lobbying and

who is listed as an authorized lobbyist by the principal in its registration pursuant to 4 I l I "3".

2. "Authorized public lobbyist" means a person, other than a designated public lobbyist. who is employed by. retained

by or representing a public body. with or without compensation. for the purpose of lobbying and who is listed as an
authorized public lobbyist by the public body in its registration pursuant to § 411 "3'.()l .

3. "Designated lobbyist" means the person who is designated by a principal as the single point of contact for the principal
and who is listed as the designated lobbyist by the principal in its registration pursuant to 8 41 I "3".

4. "Designated public lobbyist" means the person who is designated by a public body as the single point of contact for

the public body and who is listed as the designated public lobbyist by the public body in its registration pursuant to §
l l -I up (ll .

5. "Entertainment" means the amount of any expenditure paid or incurred for admission to any sporting or cultural
event or for participation in any sporting or cultural activity.

6. "Expenditure" means a payment. distribution. loan, advance. deposit or gift of money or anything of value and
includes a contract. promise or agreement whether or not legally enforceable. to make an expenditure that provides a

benefit to an individual state officer or state employee and that is incurred by or on behalf of one or more principals,

public bodies, lobbyists, designated public lobbyists or authorized public lobbyists.

7. "Family gift" means a gift to a state officer or employee or a member of the officer's or employee's household from

a principal, lobbyist designated public lobbyist or authorized public lobbyist who is a relative of the state officer or
employee or a member of the household of the state officer or employee if the donor is not acting as the agent or

intermediary for someone other than a person covered by this paragraph.
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8. "Food or beverage" means the amount of any expenditure paid or incurred for food or beverages for a state officer or

employee provided at a location at which the principal, public body, lobbyist. designated public lobbyist or authorized

public lobbyist who made the expenditure is present.

9. "Gift" means a payment distribution. expenditure. advance deposit or donation of money. any intangible personal
property or any kind of tangible personal or real property. For the purposes of this article, gift does not include:

(a) A gift. devise or inheritance from an individual's spouse. child. parent, grandparent. grandchild. brother, sister.
parent-in-law. brother-in~law. sister-in-law. nephew. niece. aunt. uncle or first cousin or the spouse of any such individual

if the donor is not acting as the agent or intermediary for someone other than a person covered by this subdivision.

(b) Expenditures that are either properly reported or exempt from reporting under this chapter for:

(i) A speaking engagement.

(ii) Food or beverages.

(iii) Travel and lodging.

(iv) Flowers.

(c) Salary, compensation or employer-reimbursed expenses lawfully paid to a public official.

(d) The value. cost or price of professional or consulting services that are not rendered to obtain a benefit for any
registered principal. public body. lobbyist designated public lobbyist or authorized public lobbyist or the clients of a

principal or lobbyist.

(e) Expenses relating to a special event or function to which all members of the legislature. either house of the legislature
or any committee of the legislature is invited.

(I) A plaque or other form of recognition similar to a plaque to a slate officer or state employee to signify the honorary

recognition of a service or other notable accomplishment.

(g) Informational material such as books. reports, pamphlets calendars or periodicals.

(h) An item that is not used and that is returned within fifteen days of receipt to the donor or that is delivered within
fifteen days of receipt to a charitable organization and that is not claimed as a charitable contribution for state or federal

income tax purposes.
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(i) A campaign contribution that is properly received and reported as required by law.

(j) An item that is given to a state officer or employee if the state officer or employee gives an item of approximately
the same value to the giver of the item at the same time that the item is given or on a similar occasion as the one that
prompted the original item to be given.

la) Gifts of a personal nature that were customarily received by an individual from the donor before the individual
became a state officer or employee.

(I) An item that is given to the general public at an event.

10. "Legislation" means bills. resolutions. memorials amendments nominations and other matters that are pending or
proposed in either house of the legislature of this state.

11. "Lobbying":

(a) Means attempting to influence the passage or defeat of any legislation by directly communicating with any legislator

or attempting to influence any formal Rulemaking proceeding pursuant to chapter 6 of this title 1 or Rulemaking
proceedings that are exempt from chapter 6 of this title by directly communiwting with any state officer or employee.

(b) Includes. for a person who is otherwise required to be registered as a lobbyist for compensation pursuant to this article,
attempting to influence the procurement of materials. services or construction by an agency as defined in § 41-1001,
including the office of the governor.

(c) Does not include:

(i) Interagency communications between state agency employees.

(ii) Communications between a public official or employee of a public body. designated public lobbyist or authorized
public lobbyist and any state officer.except for a member of the legislature. or an employee of the legislature.

(iii) Oral questions or comments made by a person to a state officer or employee regarding a proposed rule and made in
public at a meeting or workshop that is open to the public and that is sponsored by a state agency. board. commission,
council or office.

(iv) Communications between a public body and a self-employed person or person employed by a partnership or
company regarding the procurement of materials, services or construction unless the self-employed person or person
employed by a partnership or company is otherwise required to register pursuant to this article or is employed by.
supervised by at any level or contracted by a person who is otherwise required to register as a lobbyist for compensation
pursuant to this article.
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p. "Lobbyist" means any person other than a designated public lobbyist or authorized public lobbyist, who is employed

by retained by or representing a person other than himself with or without compensation for the purpose of lobbying
and who is listed as a lobbyist by the principal in its registration pursuant to Q -l I -1 "3'. Lobbyist includes a lobbyist for

compensation, designated lobbyist and authorized lobbyist.

13. "Lobbyist for compensation" means a lobbyist who is compensated for the primary purpose of lobbying on behalf

of a principal and who is listed by the principal in its registration pursuant to Q 4 l I w

14. "Person" means an individual. partnership. committee, association or corporation and any other organization or
group of persons. except legislators and political parties qualified for representation on the ballot pursuant to Q lhs0 I
or l(\804.

l 5. "Personal hospitality" means hospitality. meals, beverages transportation or lodging furnished but not commercially
provided by a person on property or facilities owned or possessed by the person or the person's family.

16. "Principal" means any person. other than a public body that employs, retains engages or uses. with or without

compensation. a lobbyist. Principal includes any subsidiary of a corporation .

17. "Procurement" has the same meaning prescribed in § 4 I-"503.

18. "Public body" means the Arizona board of regents, a university under thejurisdiction al the Arizona board of regents

the judicial department, any stale agency, board. commission or council any county. any county elected officer who
elects to appoint a designated public lobbyist or any city. town. district or other political subdivision of this state that
receives and uses tax revenues and that employs. retains. engages or uses. with or without compensation. a designated

public lobbyist or authorized public lobbyist.

19. "Public official" means a person who is duly elected. appointed or retained through election to an elected state.

county or local office.

20. "Single expenditure" means an expenditure that provides a benefit of more than twenty dollars to an individual
state officer or state employee and that is incurred by or on behalf of one or more principals. public bodies, lobbyists,
designated public lobbyists or authorized public lobbyists.

21. "Speaking engagement":

to) Means the amount of any expense paid or incurred for entrance fees. lodging. food and beverage. entertainment.

travel and other expenses for the state officer's or employee's attendance at an event. committee. meeting, conference or
seminar, including meetings of state, regional or national organizations or their committees concerned with legislative

or governmental activities if the state officer or employee participates in the event as a speaker or panel participant
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by presenting information relating to the state officer's or employee's legislative or official duties or by performing a
ceremonial function appropriate to the state officer's or employee's position.

(b) Does not include expenditures for an honorarium or any other similar fee paid to a speaker.

22. "State employee" means an employee of the legislature. a university under the jurisdiction of the Arizona board of
regents. the judicial department or a state office. agency. board commission or council.

23. "State officer" means a person who is duly elected. appointed or retained through election to any state office. or a
member of any state board. commission or council. and includes a member of the legislature.

Credits
Added by Laws 1974, Ch. l98,§ I. Amended by Laws 1978. Ch. 2l4,§ l, ff. Jan. l, 1979, Laws 1991. 3rd S.S.. Ch ". §
I. ell. June l. 1991 Laws 1991 Ch. lUg. 9 l. off. Sept. 30. l 99". retroactively effective to June l. l99*; Laws 1993. Ch.
93.§ I: Laws 1993. Ch. l46.§ I. elf. April 70. 1993, Laws 1994. Ch. 380.§ I; Laws 1998. Sth (h. I. §4". eaT. July 0.
1908, Laws *000. (h. 364. 5 I. off. Jain. l. won, Laths "013. (h. 190. S 4: Laws "0l4. (h. 145. § 3.

A. R. s. §4II23I. AZ ST§4l-l23l
Current through the First Regular Session of the Fifty-Third Legislature (*0l7)

l:nd of Docunwnt t i '0l 7 Thomson Reuters No elans to orminail U.S. (iovernmcnl Works.
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Arizona Revised Statutes Annotated
Title 41. State Govemrnent (Refs & Amos)

Chapter 7. Legislature (Refs 8: Amos)
Article 8.1. Registration and Regulation of Lobbyists (Refs & Annoy i

A.R.S. §41-1232

§41-1232. Registration of principals; fee

Effective: April 28, 2o1o
Cunentness

A.Except as provided in subsection B before any principal causes any lobbying to occur on its behalf the principal shall
register withthesecretary of state by filing a written statement in a format prescribed by the secretary of state subscribed
under oath, containing the following information:

l. The name and business address of the principal.

2. Thc name and business address of apersonwho isthedesignated lobbyist for the principal. regardless of whether such
person is engaged to lobby for compensation.

3. The name and business address of each lobbyist for compensation or authorized lobbyist employed by, retained by
or representing the principal.

4. For each lobbyist for compensation. designated lobbyistorauthorized lobbyist that is not an individual. the name
and business address of all employees of that lobbyist who lobby on the principal's behalf.

5. The nature of the primary business or activity. issue. interest or purpose of the principal.

6.The duration of the engagement of any lobbyist.

7. A description of the expenses for which each lobbyist is to be reimbursed by the principal.

8. A listing of the state entities the lobbyist has been engaged or designated to lobby including the legislature and state
agencies. boards. commissions or councils.

B. ll' a registration as required by subsection A cannot be accomplished or is not practicable in advance of the first
attempt or occasion to lobby registration must occur withinfivebusiness days after the day on which the first lobbying
attempt occasion or activity occurs.
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C. Each principal shall reregister no later than 5:00 p.m. on the second Monday in January of each odd numbered year
unless at that time the principal no longer engages any lobbyist. A principal shall file its registration at any time beginning
December l in the even numbered year until 5:00 p.m. on the second Monday in January in the odd numbered year.
Each principal shall amend its registration statement within five business days of any change in the information required
by subsection A

D. A principal shall provide notice to each lobbyist for compensation. authorized lobbyist and designated lobbyist who
is named in the principal's registration or reregistration statement. The notice shall stale that the principal has listed the
lobbyist for compensation. authorized lobbyist or designated lobbyist on the principal's registration or reregistration
statement and that this listing obligates the lobbyist for compensation or designated lobbyist to register and file all reports
required by this article. The notice shall be accompanied by a summary of the lobbyist laws published by the secretary
of state the first page of the principal's registration and the page of the schedule on which the name of the lobbyist for
compensation, authorized lobbyist or designated lobbyist appears.

E. Each principal that registers a lobbyist for compensation or a designated lobbyist who receives compensation for
lobbying from the principal, at the time of registering or preregistering. shall pay a registration or reregistration Tee of
twenty-five dollars to the secretary of state. No principal may be charged more than one twenty-five dollar fee per
registration period. Registration and reregistration fees collected by the secretary of state shall be deposited. pursuant to
§§35-146 and 35- 147. in the state general fund. and. subject to legislative appropriation. the registration and reregistration
fees for principals shall be used to reduce the costs associated with enforcing the lobbyist registration laws.

Credits
Added by Laws 1974, Ch. 198, § l. Amended by Laws 1976. Ch. 162, §67. Laws 1978 Ch. 214 § 2. ff. Jan. l. 1979.
Laws 1984 Ch. 296 §3 Lziws l 9S9. Ch. "3l.§ I; Laws l9')1. 3rd S.S.. Ch. ". § ". ff. June I. 199", Laws l99°. Ch. l(l(i.
§ 1 off. Sept. 30. 1991 retroactively effective to June l. l99"; Laws 199'. Ch. 319. § 36. off. Nov. l. l 99', Laws 1993
Ch. 93. § 'L Laws l')93. Ch. 146. § *. eli. April "0. 1993. Laws 1994. Ch. 380. §2; Laws 7000. Ch. 193. §438; Laws "Ul0.
Ch. "04). § '6. off. April "8. 211111.

A. R. s. §4l1232. AZ sT§41-l232
Current through the First Regular Session of the Fifty-Third Legislature (20l7)
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Arizona Revised Statutes Annotated

Title 41. State Government (Refs & Amos)

Chapter 7. legislature (Refs & Amos)

Article 8.1. Registration and Regulation of Lobbyists (Refs Hz Annoy )

A.R.S. §41-1232.01

§41-1232.01. Registration by public bodies; fee

Effective: April 28, 2010

Cunentness

A. Except as provided in subsection B before any public body causes any lobbying to occur on its behalf, the public

body shall register with the secretary of state by filing a writtenstatement in a format prescribed by the secretary of state.

subscribed under oath. containing the following information:

l. The name and business address of the public body.

2. The name and business address of a person who is the designated public lobbyist for the public body. regardless of

whether this person is engaged to lobby for compensation.

3. The name and business address of each authorized public lobbyist employed by- retained by or representing the public

body.

4. For each designated public lobbyist or authorized public lobbyist that is not an individual the name and business

address of all employees of such designated public lobbyist or authorized public lobbyist who may lobby on the public

body's behalf.

5. A description of the expenses for which each designated public lobbyist and authorized public lobbyist is to be

reimbursed by the public body.

B. If a registration as required by subsection A cannot be accomplished or is not practicable in advance of the first

attempt or occasion to lobby, registration must occur within five business days after the day on which the first lobbying

attempt occasion or activity occurs.

C. Each public body shall reregister no later than 5:00 p.m. on the second Monday in January of each odd numbered

year unless at that time the public body no longer engages any designated public lobbyist or authorized public lobbyist.

A public body shall file its registration at any time beginning December l in the even numbered year until 5:00 p.m.

on the second Monday in January in the odd numbered year. Each public body shall amend its registration statement

within five business days of any change in the information required by subsection A.
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D. A public body shall provide notice to each designated public lobbyist or authorized public lobbyist who is named

in the public body's registration or reregistration statement. The notice shall state that the public body has listed the
designated public lobbyist or authorized public lobbyist on the public body's registration or reregistration statement and

that this listing obligates the designated public lobbyist to register and file all reports required by this article. The notice

shall be accompanied by a summary of the lobbyist laws published by the secretary of state, the first page of the public
body's registration and the page of the schedule on which the designated or authorized public lobbyist's name appears.

E. Each public body that registers a designated public lobbyist who receives compensation for lobbying from the public
body. at the time of registering or preregistering. shall pay a registration or reregistration fee of twenty-five dollars to

the secretary of state. No public body may be charged more than one twenty-five dollar fee per registration period.
Registration and reregistration fees collected by the secretary of state shall be deposited. pursuant to §§ 35-146 and
35-147. in the state general fund. and. subject to legislative appropriation. the registration and reregistration fees for
public bodies shall be used to reduce the costs associated with enforcing the lobbyist registration laws.

Credits

Added by Laws 1994. Ch. 384). § 3. Amended by .8\\\§"TOT. Ch. 193. §439; Laws *lu Ch. *of §27. eaT. April 18. 1010.

A. R. s. §4l-l232.0l. AZ ST §41-1232.0i
Current through the First Regular Session of the Fifty-Third Legislature (20l7)
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Arizona Revised Statutes Annotated
Title 41. State Government ( Refs 8: Amos)

Chapter 7. legislature (Refs & Amos)
Article 8.1. Registration and Regulation of Lobbyists (Refs ht Annoy )

A.R.S. §41-1232.02

§ 41-1232.02. Expenditure reporting; principals and lobbyists; gifts

Currentness

A. Each principal shall report annually all single expenditures, whether or not the expenditures were made in the course
of lobbying. These single expenditures shall be itemized separately. and each itemization shall include the date of the
expenditure. the amount of the expenditure the name of each state officer or employee receiving or benefitting from the
expenditure, the category of the expenditure and the name of the lobbyist or other person who made the expenditure
on behalf of the principal. In addition each principal shall report annually the aggregate of all expenditures of twenty
dollars or less received by or benefitting a state officer or employee. whether or not the expenditures were made in the
course of lobbying. The report shall be filed by March I and shall list theannual expenditures made on behalf of the
principal. If March l is a Saturday. Sunday or other legal holiday. the report shall be filed on the next business day.

B. Each lobbyist for compensation and designated lobbyist shall report quarterly all single expenditures incurred in
the preceding calendar quarter by the lobbyist for compensation or designated lobbyist. whether or not the single
expenditures were made in the course of lobbying. These single expenditures shall be itemized separately. and each
itemization shall include the date of the expenditure. the amount of the expenditure. the name of the state officer or
employee receiving or benefitting fromtheexpenditure. the category of the expenditure and the principal on whose behalf
the expenditure was made. If the expenditure was made by the lobbyist and was not made on behalf of a principal. it
shall be itemized separately. The quarterly report shall be filed no later than the last day of the month following the end
of the calendar quarter. unless the last day of the month is a Saturday, Sunday or other legal holiday. In that case the
report shall be filed on the next business day.

C. Each lobbyist for compensation and designated lobbyist shall also report quarterly the aggregate of all expenditures
of twenty dollars or less received by or benefitting a state officer or employee. whether or not the expenditures were made
in the course of lobbying. The report shall list separately theaggregate of expenditures made on behalf of each principal
and the aggregate not made on behalf of any principal. In the fourth calendar quarter. these expenditures shall also be
listed by cumulative total for the calendar year. Each quarterly lobbyist report shall include all reportable expenditures
made by any employee of the lobbyist for compensation or designated lobbyist, regardless of whether that employee
is listed as a lobbyist on any registration filed by a principal engaging the lobbyist. The quarterly report shall be filed
no later than the last day of the month following theend of the calendar quarter unless the last day of the month is a
Saturday. Sunday or other legal holiday. In that case. the report shall be filed thenextbusiness day.

D. The reports required by subsections A and B of this section shall identify each single expenditure according to the
following categories:

I. Food or beverages.
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2. Speaking engagement.

3. Travel and lodging.

4. Flowers.

5. Other expenditures.

E. Expenditures by principals and lobbyists such as those for the lobbyists personal sustenance. office expenses. filing
fees, legal fees. employees' compensation lodging and travel arc not required to be reported. In addition. expenditures by
a principal or a lobbyist for family gifts, personal hospitality or those items excluded from the definition of gift pursuant
to Q 41-1 'al paragraph 9 subdivision(a),to), td 1, (l).t gt, (hi, (it, lj), in) or (I) are not required to be reported.

F. All expenditures incurred by a principal or lobbyist in the case of special events for legislators. including parties.
dinners. athletic events. entertainment and other functions to which all members of the legislature. either house of the
legislature or any committee of the legislature are invited shall be reported. Expenditures are not required to be allocated
to individual legislators. but for each such event a description of the event and the date. location. name of the legislative
body invited and total expenditures incurred shall be reported. Expenditures for special events held in conjunction with
state. national or regional meetings of an organization or association concerned or dealing with legislative or other
governmental activities to which all state officers or state employees in attendance at such event are invited shall be
reported in the same manner.

G. All information required to be filed pursuant xo this section with the secretary of state shall be filed in that office
and preserved by the secretary of state for five years from the date of filing. after which time the information shall be
destroyed. The information is a public record and open to public inspection.

H. If a principal. lobbyist for compensation or designated lobbyist makes no expenditures that it would otherwise be
required to report during a specified reporting period. the principal, lobbyist for compensation or designated lobbyist
may sign a notarized form prescribed by the secretary of state indicating that there were no expenditures during the
specific reporting period.

I. A person or organization shall not make a gift to or an expenditure on behalf of a state officer or employee through
another person or organization for the purpose of disguising the identity of the person making the gift or expenditure.

J. A principal or lobbyist or any other person acting on behalf of a principal or lobbyist shall not give to any state officer
or state employee and a state officer or state employee shall not accept from a principal or lobbyist either of the following:

l. Gifts with a total value of more than ten dollars during any calendar year.

2. Gifts that are designed to influence the state officer's or state employee's official conduct.
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Credits

Added by L:lws 1994 Ch. 380. § 5. Amended by Laws "(XX). Ch. 364. § ". off. Jan. l. "OOl.

A. R. S.  §41.1232.02 AZ ST §41-1232.02
Current through the First Regular  Session of  the Fi f ty -Third Legislature (2017)

End Rf DocumcM
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Arizona Revised Statutes Annotated

Title 41. State Government (Refs & Amos)

Chapter 7. Legislature ( Refs 8: Amos)

Article 8.1. Registration and Regulation of Lobbyists (Refs & Annoy)

A.R.S. §41-1232.03

§ 41-1232.03. Expenditure reporting; public bodies and public lobbyists; gifts

Currentness

A. Each public body shall report annually all single expenditures received by or benefitting a member of the legislature

whether or not the expenditures were made in the course of lobbying. These expenditures shall be itemized separately,

and each itemization shall include the date oftheexpenditure the amount of the expenditure the name of each member

of the legislature receiving or benefitting from the expenditure. the category of the expenditure and the name of the

designated public lobbyist or authorized public lobbyist who made the expenditure on behalf of the public body. in

addition each public body shall report annually the aggregate of all expenditures of twenty dollars or less received by

or benefitting a member of the legislature. whether or not the expenditures were made in the course of lobbying. The

report shall list all expenditures by the public body made in the course of lobbying for the personal sustenance filing fee.

legal fees. employees' compensation meals, lodging and travelof the designated public lobbyist and all authorized public

lobbyists employed or retained by and representing. the public body. The public body shall apportion expenditures that

are attributable both to lobbying and to other activities of the public body and shall report only the portion attributable

to lobbying. For the purpose of reporting employee compensation. a public body. on establishing a time allocation

schedule for apportioned lobbying activity based on actual experience under this article, may submit after the 1993

calendar year an affidavit to the secretary of state stating the compensation attributable to lobbying for subsequent

years for the designated public lobbyist and all authorized public lobbyists whose job responsibilities have not been

significantly altered since the time allocation schedule was established. The report shall be filed by March l and shall

list the annual expenditures made on behalf of the public body. If March l is a Saturday Sunday or other legal holiday.

the report shall be filed on the next business day.

B. Each designated public lobbyist shall report quarterly all single expenditures received by or benefitting a member of

the legislature and incurred inthepreceding calendar quarter by the designated public lobbyist. whether or not the single

expenditures were made in the course of lobbying. Each designated public lobbyist's report shall also include all single

expenditures incurred in the preceding calendar quarter by each authorized public lobbyist who is registered pursuant

to § 4 I I writ by the same public body that registered the designated public lobbyist. This subsection does not apply

to an expenditure that was made by a designated public lobbyist or authorized public lobbyist and that was received by

or benefitted an employee of a public body. if the employee is not a member or employee of the legislature or a member

of the household of a member or employee of the legislature. These expenditures shall be itemized separately and each

itemization shall include the date of the expenditure. the amount of the expenditure. the name of the member or employee

receiving or benefitting from the expenditure. the category of the expenditure and the public body on whose behalf the

expenditure was made. If the expenditure was made by the designated public lobbyist or authorized public lobbyist and

was not made on behalf of a public body. it shall be itemized separately. The quarterly report shall be filed no later

than the last day of the month following the end of the calendar quarter. unless the last day of the month is a Saturday.

Sunday or other legal holiday. In that case. the report shall be filed on the next business day.

C. Each designated public lobbyist shall also report quarterly the aggregate of all expenditures of twenty dollars or

less received by or benefitting a member of the legislature. whether or not the expenditures were made in the course of

APP-226WESTLAW

Decision No. 76640



AU~00000E-17-0079§41-1232.03. Expenditure reporting; public bodies and public..., AZ ST §41-1232.03

lobbying. Each designated public lobbyist's report shall also include the aggregate of all expenditures of twenty dollars or
less that were received by or benefitted a member of the legislature and that were made by an authorized public lobbyist

who is registered pursuant to Q 4 I l "3".1ll by the same public body that registered the designated public lobbyist. This

subsection does not apply to an expenditure that was made by a designated public lobbyist or authorized public lobbyist

and that was received by or benefitted an employee of a public body if the employee is not a member or employee of the
legislature or a member of the household of a member or employee of the legislature. The report shall list separately the

aggregate of expenditures made on behalf of each public body and the aggregate not made on behalf of any public body.
In the fourth calendar quarter these expenditures shall also be listed by cumulative total for the calendar year. Each

quarterly lobbyist report shall include all reportable expenditures made by any employee of the designated public lobbyist

or authorized public lobbyist, regardless of whether that employee is listed as a designated public lobbyist or authorized
public lobbyist on any registration filed by a public body engaging the designated public lobbyist or authorized public

lobbyist. The quarterly report shall be filed no later than the last day of the month following the end of the calendar
quarter. unless the last day of the month is a Saturday Sunday or other legal holiday. in that case. the report shall be

filed on the next business day.

D. The reports required by subsections A and B of this section shall identify the nature of each single expenditure
according to the following categories:

l. Food or beverages.

2. Speaking engagement.

3. Travel and lodging.

4. Flowers.

5. Other expenditures.

E. Expenditures by a public body. designated public lobbyist or authorized public lobbyist for personal sustenance,

family gifts. personal hospitality or those items excluded from the definition of gift pursuant to §41-1 "3 I. paragraph 9.
subdivision (al. (cl, rd), tn, to), Rh), ml. ti l, tor or t 11 are not required to be reported.

F. All expenditures incurred by a public body designated public lobbyist or authorized public lobbyist in the case of
special events for legislators including parties. dinners. athletic events. entertainment and other functions. to which

all members of the legislature. either house of the legislature or any committee of the legislature are invited shall be
reported. Expenditures are not required to be allocated to individual legislators. but for each such event a description of
the event and the date. location. name of the legislative body invited and total expenditures incurred shall be reported.

Expenditures for special events held in conjunction with state. national or regional meetings of an organization or
association concerned or dealing with legislative or other governmental activities to which all members or employees of

the legislature in attendance at such event are invited shall be reported in the same manner.
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G. All information required to be filed pursuant to this section with the secretary of state shall be filed in that office
and preserved by the secretary of state for five years from the date of filing. after which time the information shall be
destroyed. The information is a public record and open to public inspection.

H. If a public body or designated public lobbyist makes no expenditures that it would otherwise be required to report
during a specified reporting period the public body or designated public lobbyist may sign a notarized form prescribed
by the secretary of state indicating that there were no expenditures during the specific reporting period.

I. A person or organization shall not make a gift to or an expenditure on behalf of a member or employee of the
legislature through another person or organization for the purpose of disguising the identity of the person making the
gift or expenditure.

J. A public body. designated public lobbyist or authorized public lobbyist or any other person acting on behalf of a
public body designated public lobbyist or authorized public lobbyist shall not give to any member of the legislature
and a member of the legislature shall not accept from a public body. designated public lobbyist or authorized public
lobbyist either of the following:

l. Gifts with a total value of more than ten dollars during any calendar year.

2. Gifts that are designed to influence the member's or employee's official conduct.

K. Subsection .I of this section does not apply to gifts given by a public body designated public lobbyist or authorized
public lobbyist to an employee of a public body, if the employee is not a public official or a member of the household of
a public official or if the gift is accepted on behalf of the public body and remains the property of the public body.

Credits
Addcd by Laws l')*)4. (h. 380. § 4 Amended by Laws "000. (h. 364. § 3. ciT. Jan. I. "00l.

A. R. s. §4l-l232.03, AZ ST§4l-1232.03
Current through the First Regular Session of the Fifty-Third Legislature (20l7)

End Rf l)0c1lmLnt ( "t)l7 Thomson Reuters. No claim to original U.S. Government Works.
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Arizona Revised Statutes Annotated

Title 41. State Government (Refs & Annoy I

Chapter 7. Legislature (Refs & Amos)

Article 8.1. Registration and Regulation of Lobbyists (Refs & Annoy)

A.R.S. §41-1232.04

§41-1232.04. Registration; exceptions

Effective:September13, 2013

C uircntnc s s

Svctiolis 4 l I 1.;>_ 4I-I '3°'.()l 41 I °3* IP and 4 I I '!".0¥ do not apply to a person if that person is acting in the following
capacity:

l. A natural person who merely appears for himself before a committee of the legislature or before a state officer or

employee or a state agency. board. commission or council to lobby in support of or in opposition to legislation or official

action.

2. A natural person who. acting in his own behalf. sends a letter to. converses on the telephone with or has a personal

conversation with a state officer or employee for the purpose of supporting or opposing any legislation or official action.

3. A duly elected or retained public official.judgeor justice. a person duly appointed to an elective public office, or an

appointed member of a state. county or local board. advisory committee commission or council acting in his official

capacity on matters pertaining to his office. board, advisory committee. commission or council.

4. A person who answers technical questions or provides technical information at the request of a lobbyist. designated

public lobbyist. authorized public lobbyist or legislator and who makes no expenditures required to be reported by this

article.

5. A person who performs professional services in drafting bills or in advising and rendering opinions to clients as to the

construction and effect of proposed or pending legislation.

6. An attorney who represents clients before any court or before any quasi-judicial body.

7. A person who contacts a state officer or state employee solely for the purpose of acquiring information.

8. A natural person who is a member of an association. who is not the lobbyist for compensation. designated lobbyist or

authorized lobbyist for the association and who does not make any expenditures that would otherwise be required to be

reported by this article if the natural person were a lobbyist. a designated public lobbyist or an authorized public lobbyist.
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Credits
Added as § 41-1232.02 by Laws 1991. 3rd SS.. Ch. *. g 4 Amended by Laws l 99". Ch l()6. § 4. off. Sept. 30. l')9".
rclr\>;ic1ivcl\ clTe\:1nc lo .lune l. l 99": Laws 1993. Ch. 146. § 3. ciT. April *0. 1993. Renumbered as §4l-l23".04 and
amended by Lauds l*)94. ("h. 380, §§4, 6 Laws "0()9. 3rd S.S.. Ch I ̀ . 8 iS. Amended by Laws "ill 3. Ch. l 90 § 5.

A. R. s. §4l-l232.04 AZ ST §4l-l232.04
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Revised Statutes Annotated
Title 41. State Government (Refs & Amos)

Chapter 7. Legislature (Refs 8: Amos )
Article 8.1. Registration and Regulation of Lobbyists (Refs & Amos)

A.ILS. §41-1232.05

§ 41-1232.05. hobbyist registration; handbook; requirement

Effective: April 28, 2o1o
(unentness

A. A person who is listed by a principal or public body on a registration form pursuant to Q 411 Tl" or 411 '3*.l1l as a
lobbyist for compensation designated lobbyist or designated public lobbyist shall file a lobbyist registration form with
the secretary of state in a format prescribed by the secretary of state no later than 5:00 p.m. on the second Monday
in January of each even numbered year and shall read a handbook containing statutes and rules governing lobbyists
for compensation designated lobbyists and designated public lobbyists. written guidelines and forms and samples for
completing the lobbyist disclosure forms. A person shall file the registration at any time beginning December l in
the odd numbered year until 5:00 p.m. on the second Monday in January in the even numbered year. The lobbyist
handbook shall be written and prescribed by the secretary of state. A person who is originally listed as a lobbyist for
compensation designated lobbyist or designated public lobbyist for a month other than January shall file. within thirty
days, a registration form and shall file a registration form for January of each even numbered year thereafter if the person
continues to be listed as a lobbyist for compensation. designated lobbyist or designated public lobbyist.

B. The lobbyist registration form shall include:

l. The name of the lobbyist for compensation. designated lobbyist or designated public lobbyist.

2.The business name and address of the lobbyist for compensation,designated lobbyist or designated public lobbyist.

3. A statement that the lobbyist for compensation, designated lobbyist or designated public lobbyist hasreadthe lobbyist
handbook prescribed in subsection A of this section.

Credits
Added as §41-1232.03 by Laws 1991. 3rd S.S. Ch. ". § 4. eaT. June l. l99*. Amended by Laws l99". Ch. 106. § 5. eaT.
Sept. 30. 1991 retroactively elective to June l. l 99". Renumbered as§4l-1232.05 and amended by Laws 1994. Ch. 380,
§§4. 7. Amended by Laws 7010. (`h. 209. § "8. ff. April "8. *0 l0.

A. R. s. §4l-l232.05. AZ sT§4I-I232.05
Current through theFirst Regular Session of theFifty-Third Legislature ("0l 7)
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Arizona Revised Statutes Annotated
Title 41. State Government (Refs So Annoy)

Chapter 7. Legislature (Refs & Amos)
Article 8.1. Registration and Regulation of LobbMsts (Refs & Annoy)

A.R.S. §41-1232.06

§41-1232.06. Exemption; unpaid volunteers

Currentness

This article docs not apply to expenditures made for or gifts given to members of any state agency. board. commission
committee or council who are not publicly elected and who serve without compensation provided that the expenditure

or gift is not made in the course of lobbying that member. If the expenditure or gift is made in the course of lobbying,
the reporting requirements of 41-1 '8 ' and 4 l l "3".0l shall apply. Payments made to a member of any state agency,

board, commission. committee or council pursuant to title 38 chapter 4. article 2 I shall not be considered compensation

for the purposes of this section.

Footnotes
l Section 38-621 et seq.

A. R. s. §4l-l232.06. AZ ST §41-1232.06
Current through the First Regular Session of the Fifty-Third Legislature (20l7)

End of l)oculn\nl 1 *my Thomson Reuters. No claim Io oriemarl U.S. Government Works.
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Arizona Revised Statutes Annotated
Title 41. State Government (Refs & Amos )

Chapter 7 legislature (Refs & Annoy)
Article 8.1. Registration and Regulation of hobbyists (Refs Hz Annoy)

A.R.S. §41-1232.07

§41-1232.07. Electronic filings

CuIl€l1th€§

A. Any report or registration form that is required to be filed pursuant to this article may be filed in an electronic format
that is approved by the secretary of state. The secretary of state may require that reports or registration forms be filed
with an additional written or printed copy.

B. Notwithstanding § 4 I -I *Bin a report or registration form that is filed in electronic format pursuant to this section is
not required to bear a notarized signature but is deemed to be tiled under penalty of perjury.

C. An electronic filing made pursuant to this section is suMcient to comply with the filing requirements of this article
if the Glint is properly formatted as prescribed by this article and the information contained in the filing is complete
and correct.

Credits

Added by Laws woo. ch. 18. § I.

A. R. s. §4l-l232.07. AZ ST §41-1232.07
Current through the First Regular Session of the Fifty-ThirdLegislature(2017)
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Arizona Revised Statutes Annotated
Title 41. State Government (Refs & Amos)

Chapter 7. Legislature ( Refs 81 Amos)
Article 8.1. Registration and Regulation of Lobbyists (Refs & Antes)

A.R.S. §41-1232.08

§ 41-1232.08. Entertainment ban; state and political subdivisions; exceptions

Effective: September 13, 2013
CulTentness

A. A principal. designated lobbyist. authorized lobbyist lobbyist for compensation public body designated public
lobbyist or authorized public lobbyist or any other person acting on that person's behalf shall not make an expenditure
or single expenditure for entertainment for a state officer or state employee. A state officer or state employee shall not
accept an expenditure or single expenditure for entertainment from a principal designated lobbyist. authorized lobbyist.
lobbyist for compensation public body. designated public lobbyist or authorized public lobbyist or any other person
acting on that person's behalf.

B. A person who for compensation attempts to influence the procurement of materials. services or construction by an
agency as defined in Q 4 I too l including the office of the governor or the passage or defeat of legislation ordinances
rules, regulations nominations and other matters that arc pending or proposed or that are subject to formal approval
by the corporation commission a county board of supervisors, a city or town governing body or a school district
governing board or any person acting on that person's behalf shall not make an expenditure or single expenditure for
entertainment for an elected or appointed member of the corporation commission a county board of supervisors, a
city or town governing body or a school district governing board. An elected or appointed member of the corporation
commission. a county board of supervisors. a city or town governing body or a school district governing board shall
not accept an expenditure or single expenditure for entertainment from a person who for compensation attempts to
influence the procurement of materials. services or construction by an agency as defined in §4 l - I nu l . including the office
of the governor. or the passage or defeat of legislation. ordinances. rules. regulations. nominations and other matters
that are pending or proposed or that are subject Io formal approval by the corporation commission. a county board of
supervisors, a city or town governing body or a school district governing board.

C. This section shall not apply to:

l. Entertainment in connection with a special event properly reported pursuant to this article.

2.Entertainment that is incidental to a speaking engagement.

3. The following persons while attending or participating in any sporting or cultural event or activity. sponsored by the
board. district or institution. in a facility that is owned or operated by the board. district or institution:

(a) Employees of a school district governing board.
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(b) Employees of a community college district governing board.

(c) Employees of any institution under the jurisdiction of the Arizona board of regents.

D. The provisions of this article that define special events for legislators apply to special events for members of the
Arizona board of regents.

Credits
Addcd as§4l-1232.07 by l.auvs "000. Ch. 364. §4. ciT. Jan. l. 'Olll. Renumbered as 4ll232.08. Amended by Laws "00".
(h. a8>. 4 I; l.znvs "u13. (`h. 190.§6.

A. R. s. §4l-1232.08 AZ ST §41-1232.08
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Raised Statutes Annotated

Title 41. State Government (Refs & Annoy )

Chapter 7. Legislature (Refs 8: Amos)

Article 8.1. Registration and Regulation of Loblnists (Refs & Annoy)

A.R.S. §41-1233

§41-1233. Prohibited acts

Effective: September 13, 2013

Currentness

No person shall:

l. Retain or employ another person to promote or oppose legislation for compensation contingent in whole or in part

on the passage or defeat of any legislation. or the approval or veto of any legislation by the governor. and no person

shall accept employment or render service for compensation on a contingent basis.

2. Lobby the legislature for compensation within one year after the person ceases to be a member of the senate or house

of representatives

3. in any manner improperly seek to influence the vote of any member of the legislature through communication with

that member's employer.

4. Lobby the public body that employed the person in a capacity having a significant procurement role as defined in §
41-741 in the procurement of materials. services or construction within one year after the person ceases to be employed

by the public body.

Credits

Added by Laws 1974, ch. l98.§ 1. Amended by Laws l994 ch. 380. §9; Laws "013. Ch. 190. § 7.

A. R. S. §4I-I233, AZ sT§4I-I233
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Rtwised Statutes Annotated
Title 41. State Government (Refs & Annoy n

Chapter 7. Legislature ( Reis 8: Amos)
Article 8.1. Registration and Regulation of Loblnists (Refs & Annoy)

ARS. §41-1233.01

§41-1233.01. Disclosure

Effective:July 24,2014
Currentness

A person who is registered pursuant to this article or who is a designated lobbyist, lobbyist for compensation authorized
lobbyist designated public lobbyist or authorized public lobbyist shall disclose that fact to:

l. Any legislator theperson is lobbying for the first timeor on any subsequent request of a legislator.

2. Any public official or employee ofapublic bodyeachtime that the person is lobbying for the procurement of materials,
services or construction. The person also shall disclose the nameofthat person's client.

Credits

Addcd by Laws 1994. Ch. 380.9 I I Amended by l.;lwS "013. Ch. l90 §8; Laws 1014. Ch. 145. §4.

A. R. s. §41.I233.01. AZ ST§4l-1233.01
Current through the First Regular Session of the Fifty-ThirdLegislature(2017)
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Arizona Revised Statutes Annotated

Title 41. State Government (Refs 8: Amos)
Chapter 7. Legislature (Refs & Amos)

Article 8.1. Registration and Regulation of Loblnists (Refs ts Arinos)

A.R.S. §41-1234

§41-1234. Publicly funded contract lobbyists; prohibition; detinidon

Effective: August 9. 2017
Currentness

A. Notwithstanding any other law, a state agency, office. department, board or commission and any person acting on

behalf of a state agency. office. department board or commission shall not:

l. Enter into a contract or other agreement with a person or entity for lobbying services.

2. Spend monies for any person or entity to lobby on behalf of that agency. office. department, board or commission

unless that person is a state employee.

B. This section does not apply to any state agency office. department. board or commission that is either:

l. Headed by one or more elected officials.

2. Exempt from title 41, chapter 23 1 for the purposes of contracts for professional lobbyists.

C. This section does not apply to the employment relationship of a lobbyist who is a state employee directly employed by

a state governmental unit for whom the employee acts as a lobbyist or lobbying is part of the employee's job description.

W I .D. For the purposes of this section. "state employee" has the same meaning prescribed in 9 4 I

Credits
Added by Laws "0l7 Ch. 145. § I.

Footnotes
l Section 412501 ct seq.

A. R. s. §4I-1234, AZ ST§4l-1234
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Revised Statutes Annotated
Title 41. State Government (Refs & Amos)

Chapter 7. Legislature (Refs & Amos)
Article 8.1. Registration and Regulation of Lobbyists (Refs & Annoy )

AR.S. §41-1234.01

§41-1234.01. Contributions prohibited during session; exceptions

Effective: July 3, 2015
(̀ u nen t ness

A. While registered under this article a principal. public body, lobbyist, designated public lobbyist or authorized public
lobbyist shall not make or promise to make a campaign contribution to or solicit or promise to solicit campaign
contributions for:

l. A member al' the legislature when the legislature is in regular session.

2. The governor when the legislature is in regular session or when regular session legislation is pending executive approval
or veto.

B. Subsection A of this section only prohibits campaign contributions by principals. lobbyists, designated public lobbyists
or authorized public lobbyists and the solicitation of campaign contributions by principals or lobbyists during any time
that the legislature is in regular session but does not prohibit principals or lobbyists from raising monies for any other
purpose during the regular session of the legislature.

C. A member of the legislature or the governor may accept a campaign contribution that is received by a member of the
legislature or the governor within three calendar days after the first day of the regular session of the legislature if the
campaign contribution was mailed and postmarked before the first day of the regular legislative session.

Credits

Added by Laws 1991. 3rd S.S.. Ch. ". § 6. afT. June I. l99". Amended by Laws l99". Ch. 106. § R. ciT. Sept. 30. 199°.
rctrozictivclv effective to June l. l99"; Laws "()la. Ch. "86. 8 6.

A. R. s. §41-1234.01. AZ ST §4I-1234.01
Current through the First Regular Session of the Fifty-Third Legislature (20l7)
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Arizona Revised Statutes Annotated

Title 41. State Government (Refs 8: Annoy )
Chapter 7. legislature (Refs 8: Amos)

Article 8.1. Registration and Regulation of Lobhiists (Refs 8: Annoy)

A.R.S. §41-1235

§41-1235. Spurious communications; classification

( ll ITch I n ass

Whoever shall transmit, utter or publish to the legislature, or to any member or members of the legislature, or any

committee officer or employee of either house of the legislature, or to any state officer. agency. board, commission or

council any communication materially related to any matter within the jurisdiction of the legislature, or be a party to
the preparation thereof. knowing such communication or signature thereto is false, forged. counterfeit or fictitious shall

be guilty of a class 2 misdemeanor.

Credits

Added by Laws 1974. Ch. l98,§ l. Amended by Laws 1978. Ch. 201, §731, ff. Oct. l. 1978.

A. R. s. §4l-1235. AZ ST §4l-l235
Current through the First Regular Session of the Fifty-Third Legislature (20l7)
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Arizona Revised Statutes Annotated
Title 41. State Government (Refs So Amos)

Chapter 7. Legislature (Refs 8: Annoy)
Article 8.1. Registration and Regulation of Lobbyists (Refs to Annoy)

A.R.S. §41-1236

§41-1236. Reports and statements under oath

Currentness

All reports and statements required under this article shall be made under oath. before an officer authorized by law to

administer oaths.

Credits
Added by Laws 1974 ch. 198§ 1.

A. R. s. §4I-1236, AZ ST §4l~l236
Current through the First Regular Session of the Fifty-Third Legislature (20l7)
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Arizona Raised Statutes Annotated
Title 41. State Government (Refs & Amos)

Chapter 7. Legislature (Refs & Amos)
Article 8.1. Registraition and Regulation of l(1l>b}isIs (Refs 8: Annoy )

A.R.S. §41-1237

§41-1237. Violation; classification

Currentness

A. Any person who knowingly violates any of the provisions of this article and any person who knowingly files any

document provided for in this article that contains any materially false statement or material omission or any person

who knowingly fails to comply with any material requirement of this article is guilty of a class l misdemeanor unless

another classification is specifically prescribed in this article.

B. Any alleged violation of any provisions of this article may be investigated and prosecuted by the attorney general or
by the county attorney of the county in which the alleged offense was committed.

Credits

Added by Laws 1974. ch. 198, § t. Amended by Laws 1978 Ch. 201. §732. off. Oct. 1. 1978. Laws 1978 Ch. 214. § 3,
ff. Oct. 1 1978. Laws l982 ch. 37, §37.

A. R. s. §41-I237. AZ sT§41-1237
Current through the First Regular Session of the Fifty-Third Legislature (2017)

I.F.l\d of Ihwulnent "Ol 7 Thomson Rv.mcrs. No claim to orIginal l LS. Gnvcrnnwnl Works.

r 8 A I~~ . H \ APP- 242WESTLAW " .. . H.W

Decision No. 76640



AU-00000E-17-0079
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Arizona Revised Statutes Annotated
Title 41. State Government (Refs 8: Amos)

Chapter 7. Legislature (Refs 8: Amos)
Article 8.1. Registration and Regulation of Lobbyists (Refs IV Annoy)

ARS. §41-1237.01

§41-1237.01. Compliance orders; injunctive relief; civil penalties

Currentness

A. If the secretary of state has reasonable cause to believe that a person is violating any provision of this article the
secretary of state shall notify the attorney general and the attorney general may serve on the person an order requiring

compliance with that provision. The order shall state with reasonable particularity the nature of the violation and shall

require compliance within twenty days from the date of issuance of the order . The alleged violator has twenty days from

the date of issuance of the order to request a hearing pursuant to chapter 6. article 10 of this title. 1

B. If a person does not request a hearing and fails to take corrective action within the time specified in the compliance

order issued pursuant to subsection A of this section or if. after the hearing, the person fails to take corrective action

in compliance with an order issued after the hearing within the time specified in the order, the attorney general shall
issue an order assessing a civil penalty of not more than one thousand dollars. The person alleged to have violated the

compliance order has thirty days from the date of issuance of the order assessing the civil penalty to request a hearing

pursuant to chapter 6. article 10 of this title .

C. Except as provided in § 41-1092.08. subsection ll, any party aggrieved by a final order or decision of the attorney
general may appeal to the superior court pursuant to title 12 chapter 7, article 6.

Credits
Added by Laws 1991. 3rd S.S . Ch. 2. § 7. off. June l. l99". Amended by Laws 1997. Ch. "III § 1921 Laws 1()()(). Ch.
I 13. 9 172.

Footnotes
I Section 411092 et seq.

A. R. s. §4l-l237.0l. AZ ST §41-1237.0i
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Revised Statutes Annotated

Title 41. State Government (Refs 8: Amos)

Chapter 7. Legislahire (Refs 81 Amos)

Article 8.1. Registratioii and Regulation of Lobbyists (Refs M Annoy)

A.R.S. §41-1238

§41-1238. Limitations

Currentness

No provision of this article shall be construed. interpreted or enforced so as to limit. impair abridge or destroy any

person's right of freedom of expression and participation in government processes, or freedom of the press.

Credits

Added by Laws 1974, Ch. l98.§ 1.

A. R. s. §41-1238. AZ ST §41-1238
Current through the First Regular Session of the Fifty-Third Legislature (2017)
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Arizona Raised Statutes Annotated
Title 41. State Government (Refs & Amos)

Chapter 7. Legislature (Refs & Amos)
Article 8.1. Registration and Regulation of Loblnists (Refs 8; Annoy)

A.R.S. §41-1239

§41-1239. Duties of secretary of state

(unentness

A. The secretary of state shall:

l. Prescribe and publish the registration and registration amendment forms and the annual and quarterly expenditure
forms handbooks and rules necessary to carry out the provisions of this article.

2. Refer to the attorney general or county attorney for investigation any matter which the secretary of state has reason
to believe constitutes a violation of any of the provisions of this article.

3. Provide for the cross-referencing of the registration required by 4l-l"3' and 4l-123*.()l so that each lobbyist
authorized by a principal pursuant to § 41-1 "3'. subsection A and each public lobbyist authorized by a public body
pursuant to §4 l I *310 I. subsection A shall be identified with such principal.

4. Advise incumbents and nonincumbent candidates regarding campaign finance laws and public officer reporting and
disclosure laws. Al the request of the person asking for advice. the secretary of state shall log the request and the response.

5. Compile and issue an annual report of all expenditures reported by principals, public bodies. lobbyists and public
lobbyists. The annual report shall accurately summarize all expenditures for lobbying but shall not double report
expenditures by a lobbyist that were reimbursed and reported by a principal or public body. The report shall list the name
of each principal or public body along with the name of each lobbyist or public lobbyist that is listed on the principal's
registration statement.

B. The secretary of state may adopt rules regarding initiative referendum and recall. Rules adopted pursuant to this
subsection apply to statewide and county initiatives, referenda and recalls.

Credits
Added by Laws 1978, Ch. 214, §4, off. Jan. l, l919. Amended by Laws l99l.(h. "4I.§7. off. June P. I*)9l, Laws 1991
3rd S.S.. (h. l. § 36. off NO\. 4. i()()7 Laws 1991. 3rd s.s. (h. 1. § 8. ff. June l. l 99", Laws iQ9w (h. 319. § 37. off.
Nov. 4. 199', Laws 1994. ( l̀\. 3811§ P: Laws NW. ch. 364. § 5. off. Jan. l. "00l.

A. R. s. §4I-1239. AZ ST s 41-p39
Current through the First Regular Session of the Fifty-Third Legislature ("0l7)

APP-245WESTLAW

Decision No. 76640



§41-1239. Duties of secretary of state, AZ ST § 41-1239
AU-00000E-17-0079

End of Document ¢ 7017 Thomson Reelen. No claim to original U.S. Govcnmienl Work

. APP-246)WESTLAW F-7.T i t ; / " 1; . r

Decision No. 76640



AU-00000E-17-0079

Ch. 134SECOND REGULAR SESSION-1992

C. Pursuant w the provisions of section 41-1279.04, Arizona Revised Stat
utes, the auditor general may examine all records necessary w conduct the study
required by this section. In addition, the university physicians, inc., shall provide
the auditor general with the following by a date specified by the auditor general:

1. The annual audit reports, including information and supporting documents
used to prepare the audit reports, provided to the board of regents for the
medical services plan contract of 1985 for the period of time covering the fiscal
years ending June 30, 1990 and June 30, 1991.

2. The complete audit reports, including information and supporting doc-
uments used to prepare the audit reports, for the medical services plan contract
of 1985 for the period of time covering the fiscal years ending June 30, 1990 and
June 30, 1991.

8. Any other information, documents, or property deemed appropriate by the
auditor general in order to conduct the study as provided in this section.

Sec. 2. Appropriation; purpose
The sum of nine thousand dollars is appropriated from the state general fund

to the office of the auditor general w allow the auditor general to conduct the
study prescribed by this act.

Sec. 3. Emergency
This act is an emergency measure that is necessary to preserve the public

peace, health or safety and is operative immediately as provided by law.

Approved by the Governor, June 2, 1992.
Filed in the Office of the Secretary of State, June 2, 1992.

PUBLIC EMPLOYEES-ETHICS

CHAPTER 134

S.B. 1487

AN ACT AMENDING TITLE 38, ARIZONA REVISED STATUTES, BY ADDING CHAP
TER 3.2; AMENDING SECTION 41-192, ARIZONA REVISED STATUTESG RE
LATING 'ro ETHICS.

Be it enacted by the Legislature of the State of Arizona

Section 1. Declaration of public policy
It is the public policy of this state that all public officers and employees of this

state shall discharge their public duties in up] compliance with applicable laws
concerning ethical conduct To ensure that state public officers and employees
low the standards of conduct against which their actions will be measured,
information shall be provided w state departments, agencies, boards, commis-
sions and councils on compliance with laws on ethics including those relating to
bribery, conflicts of interest., contracting with the government, disclosure of
confidential information, discrimination, nepotism, financial disclosure, gifts and
extra compensation, incompatible employment, political activity by public employ-
ees, public access to records, open meeting laws, conduct after leaving one's
position with the government and misuse of public resources for personal gain.

Sec. 2. Title 38, Arizona Revised Statutes, is amended by adding chapter 3.2,
to read:

Mllltiansanlndiutadhyladalinqlldltialubyddlwald 499
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CHAPTER 3.2

PUBLIC SERVICE ORIENTATION PROGRAMS

ARTICLE 1. GENERAL PROVISIONS

ovemmen
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§ 38-551. Definitions
In this chapter, unless the context otherwise requires:
1. "Public service orientation programs" means educational

laws relatingnte thefproper conduct o public business |

inc sure
extra compensation, com atibe et lo en misuse of ub c resources forP a Ppu ac emp ogees,
open meeting laws and conduct after leaving one's sition with the government.g pa g

2. "State officer" means all individuals elected or appointed to the legislature,
a statewide elective position, or a state agency, department, board, commission
committee or counc .

3.
ration program for appointees and vo

§ 38-552. Public service orientation programs; implementation
A. The state shall conduct public service orientation programs so that all

state officers and employees receive such training at least once every two years.
B. Public service orientation programs shall be administered as follows:
1. The attorney general shall implement the public service orientation pro-

gram for all indivi pals elected or appointed to a statewide elective position and
appointed to head a state agency or department.

2. Each house of the legislature shall implement the public service orientation
program for members of its respective house and its employees.

The department of administration shall implement the public service orien-
| lunteera to all state aglencies, departments

boards, commissions, committees and councils and for all o et state employees.
Sec. s. Section 41-192, Arizona Revised Statutes, is amended to read:

§ 41-192. Powers and duties of attorney general; restrictions on state agen-
cies as to legal counsel; exceptions

A. The attorney general shall have charge of and direct the department of
law and shall serve as chief legal officer of the state. The attorney general
shall:

1. Be the legal advisor of the departments of this state and render such legal
services as the departments require.

2. Establish administrative and operational policies and procedures within his
department.

3. Approve longrange plans for developing departmental programs therein,
and coordinate the legal services required by other departments of this state or
other state agencies.

4. Represent school districts and governing boards of school districts in any
lawsuit involving a conflict of interest with other county offices.

5. Represent political subdivisions, school districts and municipalities in suits
to enforce state or federal statutes pertaining te antitrust, restraint of tirade or
pricefixing activities or conspiracies, provided that the attorney general shall
notify in writing such political subdivision, school districts and municipalities of
his intention to bring any such action on its behalf. At any time within thirty

500
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Organize the avi] rights division within the department of law and adminis

days after such notification, such political subdivision, school districts and
municipalities may, by formal resolution of its governing body, withdraw the
authority of the attorney general to bring the intended action on its behalf.

6. In any action brought by the attorney general pursuant to state or federal
statutes pertaining to antitrust, restraint of trade, or pricefudng activities or
eonspMcies for the recovery of damages by this state or any of its political
subdivisions, school districts or municipalities, in addition to his other Powers and
authority, the attorney general on behalf of this state may enter into contracts
relating to the investigation and prosecution of such action with any other party
plaintiff who has brought a similar action for the recovery of damages and vvnth
whom the attorney general MG it advantageous w set jointly or to share
common expenses or to cooperate in any manner relative to such action. In any
such action, notwithstanding any other laws to the contrary, the attorney general
may undertake, among other things, to render legal services as special counsel,
or to obtain the legal services of special counsel from any department or agency
of the United States, of this state, or any other state, or any department or
agency thereof, any county, city, public corporation or public district in this state
or in any other state, that has brought or intends to bring a similar action for the
recovery of damages, or their duly authorized legal representatives in such
action.

7.
tar such division pursuant to the Powers and duties provided in chapter 9 of this
title.

8.
an o  et arsons an vemmen en n

e zone a enc an t at sets ortre us
in orma-at over state a encxes mc u

at east eve n ears
s ma or state awe

d is d Rh d
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ects o interest contracts weco

scosure
actlv\ oe

ormatxonere c tr revisions w
attorneyan tnutecorn l

e an
a y

disclosure o
com nsatxon com e em o Ti'dcal

IC resources

contain m e
general as deemed necessary.

B. Except as otherwise provided by law, the attorney general may:

1. Organize the department into such bureaus, subdivisions or units as he
deems most efficient and economical, and consolidate or abolish them.

2. Adopt rules for the orderly conduct of the business of the department.

3. Employ and assign assistant attorneys general and other employees neces-
sary to perform the functions of the department. Not later than October 31,
1984, the attorney general shall submit to the joint legislative budget committee
a comprehensive performance pay plan for all assistant attorneys general.
Notwithstanding the provisions of section 38-611, all monies appropriated for
salary adjustments for assistant attorneys general to become effective on or
after January 1, 1985 shall be allocated in accordance with the performance pay
plan as approved by the joint legislative budget committee. If the joint legisla
tive budget committee does not approve a performance pay plan by December 31,
1984, assistant attorneys general shall receive salary adjustments pursuant to
section 38-611.

Compile, publish and distribute to all state agencies, departments, boards,
t titles o

- - - - ~ - - , - ~ - - » - ~ 1 - ,-tion on the ws re atingf to n to |. g
§;overnment, public in oration discrimination. nepotism, financial

I its and extra atibl 1 en
IC access an rona

4. Compromise or settle any action or claim by or against this state or any
department, board or agency thereof. Where such compromise or settlement
involves a particular department, board or agency of this state, the compromise
or settlement shall be first approved by such department, board or agency.
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Where no department or agency is named or otherwise materially involved, the
approval of the governor shall be first obtained.

5. Charge reasonable fees for distributing official publications, including
attorney general legal opinions and the Arizona agency handbook. The fees
received shall be deposited in a separate account and are available for expendi-
ture by the attorney general solely for the production of official publications.

C. Assistants and employees in any legal division subject to a merit system
prior to March 6, 1958 shall remain subject thereto.

D. The Powers and duties of a bureau, subdivision or unit shall be limited to
those assigned by law to the department.

E. Notwithstanding any law to the contrary, except as provided in subsec-
tions F and G of this section, no state agency other than the attorney general
shall employ legal counsel or make an expenditure or incur an indebtedness for
legal services, but the following are exempt from this section:

1. The director of water resources.
2. The residential utility consumer office.
3. The industrial commission.
4. The Arizona board of regents.
5. The auditor general.
6. The corporation commissioners and the corporation commission other than

the securities division.
F. If the attorney general determines that he is disqualified from providing

judicial or quasijudicial legal representation or legal services on behalf of any
state agency in relation to any matter, the attorney general shall give written
notification to the state agency affected. If the agency has received written
notification from the attorney general that he is disqualified from providing
judicial or quasi~judicial legal representation or legal services in relation to any
particular matter, the state agency is authorized to make expenditures and incur
indebtedness to employ attorneys to provide the representation or services.

G. If the attorney general and the director of the department of agriculture
cannot agree on the final disposition of a pesticide complaint under section 3-868
or if the attorney general and the director determine that a conflict of interest
exists as to any matter or if the attorney general and the director determine that
the attorney general does not have the expertise or attorneys available to handle
a matter, the director is authorized to m e expenditures and incur indebtedness
to employ attorneys to provide representation or services to the department with
regard to that matter.

H. Any department or agency of this state authorized by law to maintain a
legal division or incur expenses for legal services from funds derived from
sources other than the general revenue of the state, or from any special or trust
fund, shall pay from such source of revenue or special or trust fund into the
general fund of the state, to the extent such funds are available and upon a
reimbursable basis for warrants drawn upon the state treasurer, the amount
actually expended by the department of law within legislative appropriations for
such legal division or legal services.

1. Appropriations made pursuant to subsection H of this section shall not be
subject to lapsing provisions otherwise provided by law. Services for depart-
ments or agencies to which this subsection and subsection G of this section are
applicable shall be performed by special or regular assistants to the attorney
general.

J. Monies in the special find authorized under subsection B, paragraph 5 of
this section that at any time are in excess of fifteen thousand dollars shall
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immediately revert to the state general fund. Monies in such fund of fifteen
thousand dollars or less are exempt from the lapsing provision of section 35-190,
except that monies in such fund at the close of the fiscal year in excess of five
thousand dollars shall revert to the state general fund.

Approved by the Governor, June 2 1992.
Filed in the Office of the Secretary of State, June 2, 1992.

TAXATION-TRANSACTION PRIVILEGE,
EXCISE AND USE TAXES

CHAPTER 135

S.B. 1442

AN ACT AMENDING SECTIONS 4z-1a10.01, 42-1310.11, 42-1310.13 AND 42-1409,
ARIZONA REVISED STATUTES: RELATING 'lo TRANSACTION PRIVILEGE.
AFFILIATED EXCISE AND USE TAXES.

Be it enacted by the Legislature of the State of A nzona.

Section 1. Section 42-1310.01, Arizona Revised Statutes, is amended to read:

§ 42-1a10.01. Retail classification; definitions
A. The retail classification is comprised of the business of selling tangible

personal property at retail. The tax base for the retail classification is the gross
proceeds of sales or gross income derived from the business. The tax imposed
on the retail classification pursuant to this section does not apply to the gross
proceeds of sales or gross income from:

1. Professional or personal service occupations or businesses which involve
sales or transfers of tangible personal property only as inconsequential elements.

2. Services rendered in addition to selling tangible personal property at retail.
3. Sales of warranty or service contracts. The storage, use or consumption

of tangible personal property provided under the conditions of such contracts is
subject to tax under section 42-1408.01.

4. Sales of tangible personal property by any nonprofit organization orga-
nized and operated exclusively for charitable purposes and recognized by the
department and the United States internal revenue service as such a nonprofit
organization for charitable purposes.

5. Sales w persons engaged in business classified under the restaurant
classification of articles used by human beings for food, drink or condiment,
whether simple, mixed or compounded.

6. Business activity by a person which is properly included in any other
business classification by that person which is taxable under this article.

7. The sale of stocks and bonds.
8. Drugs and medical oxygen on the prescription of a member of the medical,

dental or veterinarian profession who is licensed by law to administer such
substances.

9. Prosthetic appliances as defined in section 23-501 prescrbed or recom-
mended by a healthprofessional licensed pursuant to
title 32, chapter 7, Q 11, 13, 14, 15, 161 or 17or 29.
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R2-5A-501. Standards of Conduct, AZ ADC R25A-501

Arizona Administrative Code
Title 2. Administration

Chapter 5 Department of Administration -- State Personnel System
Subchapter A. Covered and Uncovered Employees

Article 5. Conditions of llmployment

A.A.C. R2-5A-501

R2-5A-501. Standards of Conduct

(`uiTentness

A. Required conduct. A state employee shall at all times:

l. Comply with federal and state laws and rules, statewide policies and employee handbook. and agency policies
and directives.

2. free from personal considerations. or favoritism:Maintain high standards of honesty, integrity, and impartiality

3. Be courteous, considerate. and prompt in interactions with and sewing the public and other employees. and

4. Conduct himself or herself in a manner that will not bring discredit or embarrassment to the state.

B. Prohibited conduct. A state employee shall not:

l. Use his or her official position for personal gain, or attempt to use. or use, confidential information for personal
advantage:

a Permit himself or herself to be placed under any kind of personal obligation that could lead a person to expect

official favors:

3. Perform an act in a private capacity that may be construed to be an official act;

4. Accept or solicit. directly or indirectly. anything of economic value as a gift. gratuity favor. entertainment. or

loan that is, or may appear to be. designed to influence the employee's official conduct. This provision shall not
prohibit acceptance by an employee of food. refreshments. or unsolicited advertising or promotional material of
nominal value;

5. Directly or indirectly use or allow the use of state equipment or property of any kind. including equipment
and property leased to the state, for other than official activities unless authorized by written agency policy or as

otherwise allowed by these rules,

APP-2524 IWESTLAW
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6. Inhibit a state employee from joining or refraining from joining an employee organization, or

7. Take disciplinary or punitive action against another employee that impedes or interferes with that employee's

exercise of any right granted under the law or these rules.

C. Consequences of non-compliance. An employee who violates the standards of conduct requirements listed in
subsection (A) or (B) may be disciplined or separated from state employment. Any such actions involving a covered

employee shall be in accordance with the rules in Subchapter B. Article 3.

Credits

Section made by exempt Rulemaking at 18 A.A.R. 2782 effective September 29. 201 " (Supp. I2-4). Amended by exempt
Rulemaking at 19 A.A.R. 717 effective April 13, 2013 (Supp. 13-l).

Current through rules published in Arizona Administrative Register Volume 23. Issue 43. October 27, 2017.

A.A.C. R2-5A-50l, AZ ADC R2-5A-50l
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Arizona Administrative Code

Title 14. Public Service Corporations: Corporations and Associations, Securities Regulation
Chapter 3. Corporation Commission - Rules of Practice and Procedure

Article 1. Rules of Practice and Procedure Before the (orlio1a1tion Commission (Refs & Annoy)

AAC. R14-3-103

R14-3-103. Parties

Currcntntss

A. Classification of parties. Parties to any proceeding before the Commission shall consist of and shall be designated

"Applicant". '°Complainant", "Respondent", "Intervenor", or "Protestant" according to the nature of the proceedings and
the relationship of the party thereto.

B. Applicant. Any person requesting a certificate, permit, other authority or any affirmative relief other than a complainant

shall be designated "Applicant".

(". Complainant. Any person complaining pursuant to any statute or any rule or order of the Commission shall be designated

"Complainant".

D. Respondent. Any person against whom a complaint or petition is filed or any person who may be subject to having any
schedule, rate or tariff forfeited or revoked by the Commission, shall be designated as "Respondent".

E. Intervenor. Any person permitted to intervene in any proceeding shall be designated "Intervenor".

F. Protestant. Any person permitted to protest in any proceeding shall be designated "Protestant".

G. Two or more complainants. Two or more complainants may join in one complaint if their respective complaints are against

the same respondent or respondents and involve substantially the same matter or thing and a like state of facts.

H. Multiple respondents. If complaint be made of tariffs. rates. fares. charges, regulations or practices invoking more than
one public service corporation, all such public service corporations shall be made respondents.

l. Receivers and trustees. The receiver or trustee of any person subject to the orders of this Commission shall be a party in

any proceeding affecting such person and shall be designated as herein provided.

Credits
Former Section R 14-3-103 repealed. new Section R14-3-l03 adopted effective December 17. 1975 (Supp. 75-*).

Current through rules published in Arizona Administrative Register Volume 23 Issue 52. December 29, 2017.
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Arizona Administrative Code
Title 14. Public Service Corporations: Corporations and Associations, Securities Regulation

Chapter 3. Corporation Commission - Rules of Practice and Procedure
Article 1. Rules of Practice and Procedure Before the* Corporation Commission (Refs & Annoy )

A A C . R14-3-113
Ariz. Admin. Code R14-3-113

R14-3-113. Unauthorized communications

Currentness

A. Purpose It is the purpose of this rule to assist the members of the Arizona Corporation Commission and its employees
in avoiding the possibility of prejudice, real or apparent to the public interest in proceedings before the Commission and

hearings before the Arizona Power Plant and Transmission Line Siting Committee.

B. Application. The provisions of this rule apply from the time a contested matter is set for public hearing before the

Commission and from the time a notice of siring hearing is published pursuant to R14-3-208(A). The provisions of this

rule do not apply to Rulemaking proceedings.

C. Prohibitions.

l. No person shall make or cause to be made an oral or written communication, not on the public record concerning

the substantive merits of a contested proceeding or siring hearing to a commissioner or commission employee
involved in the decision-making process for that proceeding or siring hearing.

2. No commissioner or commission employee involved in the decisionmaking process of a contested proceeding

or siring hearing shall request. entertain or consider an unauthorized communication concerning the merits of the
proceeding or siring hearing.

3. The provisions of this rule shall not prohibit:

a. Communications regarding procedural matters,

b. Communications regarding any other proceedings:

c. intra-agency or non-party communications regarding purely technical and legal matters

d. Comments from the general public;

e. Communications among hearing officers. non-party staff and commissioners.
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D. Remedy.

l. A commissioner or commission employee who receives an oral or written offer of any communication prohibited

by this rule must decline to receive such communication and will explain that the matter is pending for determination

and that all communication regarding it must be made on the public record. If unsuccessful in preventing such
communications. the recipient will advise the communicator that the communication will not be considered. a brief

signed statement setting forth the substance of the communication and the circumstances under which it was made,
will be prepared. and the statement will be filed in the public record of the case or proceeding.

" . Any person affected by an unauthorized communication will have an opportunity to rebut on the record any
facts or contentions contained in the communication.

3. If a party to a contested proceeding or siring hearing makes an unauthorized communication. the party may be
required to show cause why its claim or interest in the proceeding or siring hearing should not be dismissed, denied.

disregarded. or otherwise adversely affected on account of such violation.

Credits

Adopted effective January 3. 1986 (Supp. 86-l). Amended by final Rulemaking at l" A.A.R. 4181. effective December
25. 2006 (Supp. 06-4).

Current through rules published in Arizona Administrative Register Volume 23, issue 43, October 27, 2017.

A.A.C. R14-3-113, AZ ADC R14-3-113
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CODE OF ETHICS FOR MEMBERS OF THE
NATIONAL ASSOCIATION OF

REGULATORY UTILITY COMMISSIONERS

CANON I

A Commissioner Should Uphold the Integrity of the Commission:
An honorable Commissioner of high integrity is indispensable to justice in discharging the
responsibilities of the Commission. A Commissioner should participate in establishing,
maintaining and enforcing, and should observe high standards of conduct so that the
integrity and honor of the Commission may be preserved. Thc provisions of this Code of
Ethics should be construed and applied to further that objective.

CANON II

A Commissioner Should Avoid Impropriety and the Appearance of Impropriety in
All Activities:
A Commissioner should respect and comply with the law and should conduct himself or
herself at all times in a manner that promotes public confidence in the integrity and
impartiality of the Commission. A Commissioner should not own any stock or securities
or other financial interest in any company regulated by the Commission.
A Commissioner should not allow family, social or other relationships to influence his or
her official conduct or judgment. A Commissioner should not lend the prestige of office to
advance the private interests of others nor should he or she convey or permit others to
eonvcy the impression that they are in a special position to influence him or her.

CANON Ill

A Commissioner Should Perform the Duties of Offiee Impartially and Diligentlyz
The official duties of a Commissioner take precedence over all other activities. A
Commissioner's duties include all the duties of off ice prescribed by law. in the
performance of these duties, the following standards apply:
(l) A Commissioner should be faithful to and constantly strive to improve his or her
competence in regulatory principles. He or she should be unswayed by partisan interests,
public clamor, or fear of criticism.
(2) A Commissioner should maintain order and decorum in the proceedings before him or
her.
(3) A Commissioner should be patient, dignified and courteous to litigants, witnesses,
lavvycrs, and others with whom the Commission deals in an official capacity, and should
require similar conduct of lawyers, staff and others subject to the Commissioncr's direction
and control.
(4) A Commissioner should afford to every person who is  legally  interested in a
proceeding, or his or her lawyer, full right to be heard according to law.
(5) A Commissioner should diligently discharge his or her administrative responsibilities,
maintain professional confidence in Commission administration, and facili tate the
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performance of the administrative responsibilities of other Commissioners and staff
officials.
(6) A Commissioner should disqualify himself or herself in a proceeding in which his or
her impartiality might reasonably be questioned, including, but not limited to, instances
where:
(a) The Commissioner has a personal bias or prejudice coneeming a party,
(b) The Commissioner has served as a lawyer or representative in the matter in controversy,
or a lawyer with whom he or she previously practiced law served during such association
as a lawyer or representative concerning the matter,
(c) The Commissioner knows that he or she individually or as a fiduciary, or his or her
spouse or minor child residing in his or her household, has a financial interest in the subject
matter in controversy, or is a party to the proceeding, or any other interest that could be
substantially affected by the outcome of the proceeding.
(7) For purposes of this section:
(a) "Fiduciary" includes such relationships as executor, administrator, trustee and guardian,
(b) "FinanciaI interest" means ownership of a legal or equitable interest, however small, or
a relationship as director, advisor, or other active participant in the affairs of a party, except
that:
(i) Ownership in a mutual or common investment fund that holds securities is not a
"financial interest" in such securities unless the Commissioner participates in the man-
agement of the fund,
(ii) An office in an educational, religious, charitable, fraternal, or civic organization is not a
"financial interest" in securities held by that organization,
(iii) The proprietary interest of a policy holder in a mutual insurance company, of a depos-
itor in a mutual savings association, or a similar proprietary interest, is a "financial interest"
in the organization only if the outcome of the proceeding could substantially affect the
value of the interest.

CANON IV

A Commissioner May Engage in Activ ities to Improve Regulation and Admin-
istration:
A Commissioner, subject to the proper performance or his or her duties. may engage in the
following activities, and in doing so, he or she does not cast doubt on his or her capacity to
decide impartially any issue that may come before the Commission:
(I) The Commissioner may speak, write, lecture, teach, and participate in other activities
concerning regulation and the administration of Commission business.
(2) The Commissioner may appear at a public hearing before an executive or legislative
body or official.

CANON v

A Commissioner Should Regulate His or Her Outside Activities to Minimize the Risk
of Conflict:
By way of illustration, but not to be construed as excluding matters not covered:
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( I) A Commissioner may write, lecture, teach, and speak on non-utility subjects and
engage in arts, sports, and other social and recreational activities,
(2) A Commissioner may participate in civic and charitable activities that do not reflect
adversely upon his or her impartiality or interfere with the performance of his or her official
duties.
A Commissioner should refrain from financial and business dealing that tend to reflect
adversely on his or her impartiality, interfere with the proper performance or his or her
official duties, exploit his or her position, or involve him or her in frequent transactions
with persons likely to come before the Commission.
Neither a Commissioner nor a member of his or her family residing in his or her household
should accept a gift, bequest, favor, or loan from anyone except as follows:
(1) Instances in which the interests of the public are served by participation of the
Commissioner such as widely attended luncheon meetings dinner meetings, or similar
gatherings sponsored by industrial, technical, and professional associations for the
discussion of matters of mutual interest of the Commission and in the performance of his or
her duties,
(2) A loan from a lending institution in its regular course of business on the same terms
generally available to persons who are not Commissioners,
(3) A Commissioner or a member of his or her family residing in his or her household may
accept any other gift, bequest, favor or loan if the donor is not a party or other person
whose special interest may come or arc likely to ever come before the Commissioner.

Adopted by the 89th NARUC Annual Convention on November 17, 1977 (Convention
Proceedings,pages 3 l 5-3 l 8)
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PREAMBLE

An independent, fair, and impartial judiciary is indispensable to our system of justice.
The United States legal system is based upon the principle that an independent, impartial, and
competent judiciary, composed of men and women of integrity, will interpret and apply the law
that governs our society. Thus, the judiciary plays a central role in preserving the principles of
justice and the rule of law. Inherent in all the rules contained in this code are the precepts that
judges, individually and collectively, must respect and honor the judicial office as a public trust
and strive to maintain and enhance confidence in the legal system.

judges should maintain the dignity of judicial office at all times, and avoid both
impropriety and the appearance of impropriety in their professional and personal lives. They
should aspire at all times to conduct that ensures the greatest possible public confidence in their
independence, impartiality, integrity, and competence.

This code establishes standards for the ethical conduct of judges and judicial candidates.
It is not intended as an exhaustive guide for the conduct of judges and judicial candidates, who
are governed in their judicial and personal conduct by general ethical standards as well as by the
code. The code is intended, however, to provide guidance and assist judges in maintaining the
highest standards of judicial and personal conduct, and to provide a basis for regulating their
conduct through disciplinary agencies.

l
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SCOPE

This code consists of four canons, numbered rules under each canon, and comments that
generally follow and explain each rule. Scope and terminology sections provide additional
guidance in interpreting and applying the code. An application section establishes when the
various rules apply to a judge or judicial candidate.

The canons state overarching principles of judicial ethics that all judges must observe.
Although a judge may be disciplined only for violating a rule, the canons provide important
guidance in interpreting the rules. Where a rule contains a permissive term, such as "may" or
"should," the conduct being addressed is committed to the personal and professional discretion
of the judge or candidate in question, and no disciplinary action should be taken for action or
inaction within the bounds of such discretion.

The comments that accompany the rules serve two functions. First, they provide
guidance regarding the purpose, meaning, and proper application of the rules. They contain
explanatory material and, in some instances, provide examples of permitted or prohibited
conduct. Second, the comments identify aspirational goals for judges. To implement fully the
principles of this code as articulated in the canons, judges should strive to exceed the standards
of conduct established by the rules, holding themselves to the highest ethical standards and
seeking to achieve those aspirational goals, thereby enhancing the dignity of the judicial office.

The rules in the code are rules of reason that should be applied consistent with
constitutional requirements, statutes, other court rules, and decisional law, and with due regard
for all relevant circumstances. The rules should not be interpreted to impinge upon the essential
independence of judges in making judicial decisions.

The black letter of the rules is binding and enforceable. It is not intended, however, that
every transgression will result in the imposition of discipline. Whether discipline should be
imposed should be determined through a reasonable and reasoned application of the rules and
should depend upon factors such as the seriousness of the transgression, the facts and
circumstances that existed at the time of the transgression, theextentof any pattern of improper
activity, whether there have been previous violations, and the effect of the improper activity
upon the judicial system or others.

The code isnot designed or intended as a basis for civil or criminal liability. Neither is it
intended to be the basis for litigants to seek collateral remedies against each other or to obtain
tactical advantages in proceedingsbeforea court.

2
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TERMINOLOGY

"Appropriate authority" means the authority having responsibility for initiation of
disciplinary process in connection with the violation to be reported.

"Contribution" means both f inancial and in-kind contributions, such as goods,
professional or volunteer services, advertising, and other types of assistance, which, if obtained
by the recipient otherwise, would require a financial expenditure.

"De minims," in the context of interests pertaining to disqualification of a judge, means
an insignificant interest that could not raise a reasonable question regarding the judge's
impartiality.

"Domestic partner" means a person with whom another person maintains a household
and an intimate relationship, other than a person to whom he or she is legally married.

"Economic interest" means ownership of more than a dh minims legal or equitable
interest and is further defined, for purposes of compliance with state law, in A.R.S. §38-502(l 1).
Except for situations in which the judge participates in the management of such a legal or
equitable interest, or the interest could be substantially affected by the outcome of a proceeding
before a judge, it does not include:

(1) an interest in the individual holdings within a mutual or common investment fund,

(2) an interest in securities held by an educational, religious, charitable, fraternal, or civic
organization in which the judge or the judge's spouse, domestic partner, parent, or
child serves as a director, an officer, an advisor, or other participant;

(3) deposit in a financial institution or deposits or proprietary interests the judge may
maintain as a member of a mutual savings association or credit union, or similar
proprietary interests; or

(4) an interest in the issuer of government securities held by the judge.

"Fiduciary" includes relationships such as executor, administrator, trustee, or guardian.

"Impartial," "impartiality," and "impartially" mean absence of bias or prejudice in
favor of, or against, particular parties or classes of parties, as well as maintenance of an open

mind in considering issues that may come before a judge.

"Impending matter" is a matter that is imminent or expected to occur in the near future.

"Impropriety" includes conduct that violates the law, court rules, or provisions of this
Code, and conduct that undermines a judge's independence, integrity, or impartiality.

"Independence" means a judge's freedom from influence or controls other than those
established by law.

"Integrity" means probity, fairness, honesty, uprightness, and soundness of character.

3
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"judge" means any person who is authorized to perform judicial functions within the
Arizona judiciary, including a justice or judge of a court of record, a justice of the peace,
magistrate, court commissioner, special master, hearing officer, referee, or pro tempore judge.

"]judicial candidate" means any person, including a sitting judge, who is seeking
selection for or retention in judicial office by election or appointment. A person becomes a
candidate for judicial office as soon as he or she makes a public announcement of candidacy,
declares or files as a candidate with the election or appointment authority, authorizes or, where
permitted, engages in solicitation or acceptance of contributions or support, or is nominated for
election or appointment to office.

"Knowingly," "knowledge," "known," and "knows" means actual knowledge of the
fact in question. A person's knowledge may be inferred from circumstances.

"Law" encompasses court rules as well as ordinances, regulations, statutes, constitu-
tional provisions, and decisional law.

"Member of the judge's family" means a spouse, domestic partner, child, grandchild,
parent, grandparent, or other relative or person with whom the judge maintains a close familial
relationship.

"Member of a judge's family residing in the judge's household" means any relative of
a judge by blood or marriage, or a person treated by a judge as a member of the judge's family,
who resides in the judge's household.

"Nonpublic information" means information that is not available to the public.
Nonpublic information may include, but is not limited to, information that is sealed by statute or
court order or impounded or communicated in camera, and information offered in dependency
cases or psychiatric reports.

"Pending matter" is a matter that has commenced. A matter continues to be pending
through any appellate process until final disposition.

"Personally solicit" means a direct request made by a judge or a judicial candidate for
financial support or in-kind services, whether made by letter, telephone, or any other means of
communication.

"Political organization" means a political party or other group sponsored by or affiliated
with a political party or candidate, the principal purpose of which is to further the election or
appointment of candidates for political office. For purposes of this code, the term does not
include a judicial candidate's campaign committee created as authorized by Rule 4.3.

"Public election" includes primary and general elections, partisan elections, nonpartisan
elections, recall elections, and retention elections.

"Third degree of relationship" includes the following persons: great-grandparent,
grandparent, parent, uncle, aunt, brother, sister, child, grandchild, great-grandchild, nephew,
and niece.

-4
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APPLICATION

The Application section establishes when thevarious rules apply to a judge or judicial
candidate.

PART A. Applicability of this Code.

(1) The provisions of the code apply to all judges. Parts B through D of this section
identify exemptions that apply to parttime judges.

(2) The provisions of Canon 4 apply to judicial candidates.

Comment

l. The rules in this code have been formulated to address the ethical obligations of any
person who serves a judicial function within the Arizona judicial branch, and are premised upon
the supposition that a uniform system of ethical principles should apply to all those authorized
to perform judicial functions. The code does not apply to administrative law judges or
administrative hearing officers in this state unless expressly made applicable by statute or by
agency rules. Such officers are generally affiliated with the executive branch of government
rather than the judicial branch and each agency should consider the unique characteristics of
particular positions in adopting and adapting the code for administrative law judges or
administrative hearing officers. See Arizona Judicial Ethics Advisory Committee, Opinion 92-03
(]january 31, 1992).

2. The determination of which category of judicial service and, accordingly, which
specific rules apply to an individual judicial officer, depends upon the nature of the particular
judicial service.

3. Arizona has what are often called "problem-solving" courts, in which judges are
authorized by court rules to act in nontraditional ways. For example, judges presiding in drug
courts and monitoring the progress of participants in those courts' programs may be authorized
and even encouraged to communicate directly with social workers, probation officers, and
others outside the context of their usual judicial role as independent decision makers on issues of
fact and law. When local rules governing problem-solving courts, or protocols for
problem-solving courts known and consented to by the participants, specifically authorize
conduct not otherwise permitted under these rules, they take precedence over the provisions set
forth in the code. Nevertheless, judges serving on "problem-solving" courts shall comply with
this code except to the extent local rules or protocols provide and permit otherwise. See Rule 2.9,
Comment 4.

PART B. Retired Nudge Available for Assignment.

A retired judge available for assignment to judicial service need not comply with Rules
3.2 (appearances before governmental bodies and consultation with government officials), 3.3
(acting as a character witness), 3.4 (appointments to governmental positions), 3.7 (participation
in educational, religious, charitable, fraternal, or civic organizations and activities), 3.8 (appoint-
ments to fiduciary positions), 3.9 (service as arbitrator or mediator), 3.10 (practice of law), 3.11
(financial, business or remunerative activities), 3.12 (compensation for extrajudicial activities),

5
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3.13 (acceptance and reporting of gifts, loans, bequests, benefits, or other things of value), 3.14
(reimbursement of expenses and waivers of fees or charges), 3.15 (reporting requirements), and
4.1(A) (political and campaign activities of judges and judicial candidates in general).

PART C. Continuing or Periodic Part-Time Nudge.

A judge who serves part-time on a continuing or periodic basis, but is permitted to
devote time to another profession or occupation and whose compensation is less than that of a
full-time judge, is not required to comply:

(1) except while serving as a judge with Rules 2.l0(A) and (B) (judicial statements on
pending and impending cases); or

(2)  a t  any  t ime wi th Rules  3 .4  (appo intments  to  governmenta l pos i t ions ),  3 .8
(appointments to fiduciary positions), 3.9 (service as arbitrator or mediator), 3.10
(practice of law), 3.11 (f inancial, business, or remunerative activ i t ies), 3.14
(reimbursement of expenses and waivers of fees or charges), 3.15 (reporting
requirements), 4.1 (political and campaign activities of judges and judicial candidates
in general), 4.2 (political and campaign activities of judicial candidates in public
elections), 4.3 (activities of candidates for appointive judicial office), 4.4 (campaign
committees), and 4.5 (activities of judges who become candidates for nonjudicial
office).

Additionally, such a judge shall not practice law in the specific court on which the judge
serves or in any court subject to the appellate jurisdiction of the specific court on which the judge
serves, and shall not act as a lawyer in a proceeding in which the judge has served as a judge or
in any other proceeding related thereto.

Comment

When a person who has been a continuing part-time judge is no longer a continuing
part-time judge, that person may act as a lawyer in a proceeding in which he or she has served as
a judge or in any other proceeding related thereto only with the informed consent of all parties,
and pursuant to any applicable Rules of Professional Conduct.

PART D. Pro Tempore Part-Time judge.

A pro tempore part-time judge is a person appointed pursuant to Article 6, § 31 of the
Arizona Constitution, or municipal charter or ordinance, who serves or expects to serve
repeatedly on a less than full-time basis, but under a separate appointment by a presiding judge
for each limited period of service or for each matter.

(1) A pro tempore part-time judge is not required to comply:

(a) except while serving as a judge with Rules 1.2 (promoting confidence in the
judiciary), 2.4 (external influences on judicial conduct), 2.10 (judicial statements
on pending and impending cases), 3.2 (appearance before governmental bodies
and consultation with government officials), 3.3 (acting as a character witness);
or

6
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(b) at any time with Rules 3.4 (appointments to governmental positions), 3.7
(participation in educational, religious, charitable, fraternal, or civic organiza-
tions and activities), 3.8 appointments to fiduciary positions), 3.9 (service as
arbitrator or mediator, 3.10 (practice of law), 3.11 (financial, business, or remu-
nerative activities), 3.13 (acceptance and reporting of gifts, loans, bequests,
benefits, or other things of value), 3.15 (reporting requirements), 4.1 (political
and campaign activities of judges and judicial candidates in general), and 4.5
(activities of judges who become candidates for nonjudicial office).

(2) A person who has been a pro tempore part-time judge shall not act as a lawyer in a
proceeding in which the judge has served as a judge or in any other proceeding
related thereto except as otherwise permitted by Rule 1.12(a) of the Arizona Rules of
Professional Conduct.

(3) A pro tempore part-time judge who serves once or only sporadically in a specialized
division of a court or in a court without specialized divisions may appear as a lawyer
in such specialized division or court during such service.

(4) A pro tempore part-time judge who serves repeatedly on a continuing scheduled
basis in a specialized division of a court or in a court without specialized divisions
shall not appear as a lawyer in such specialized division or court during such
service.

(5) A part-time pro tempore judge who is appointed to perform judicial functions of a
no appealable nature on a continuing scheduled basis shall not appear as a lawyer
in other proceedings involving the function of the court in which the service was
performed, but may appear as a lawyer in all other areas of practice before the court.

Comment

1. The restrictions of Part D apply to the members of a pro tempore part-time judge's law
firm.

2. The purpose of Part D is to allow the greatest possible use of part-time pro tempore
judges to augment judicial resources in order to reduce case backlogs and the time necessary to
process cases to disposition while minimizing any potential for the appearance of impropriety.

3. The language of Part D is intended to allow, at a minimum, the following current
practices:

(a) A lawyer sits as a part-time pro tempore judge for one family law trial and during
this time appears in the family law divisions as a lawyer in other matters.

(b) A lawyer sits as a part-time pro tempore juvenile judge two or more half days a
week on a continuing scheduled basis and during this time appears in court as a
lawyer in all types of proceedings except for juvenile matters.

(c) A lawyer sits as a part-time pro tempore criminal judge in the after-hours and
weekend initial appearance program and thereafter appears as a lawyer in the

7
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criminal divisions except that the lawyer does not appear in the initial appearance
program on behalf of clients.

(d) A lawyer sits on a continuing scheduled basis as a part-time pro tempore judge in
a satellite court in one community and otherwise appears in the main court
located in a different community on all variety of matters, but does not appear in
any proceeding in the satellite court.

(e) A lawyer sits on a continuing scheduled basis as a pro tempore part-time justice
of the peace in one precinct and appears as a lawyer in a justice court in another
precinct.

(f) A lawyer sits once or only sporadically as a pro tempore part-time magistrate in a
municipal court and otherwise appears as a lawyer in the same court on all
variety of matters.

PART E.

(g) These comments replace Advisory Opinion 92-16 (issued December 8, 1992, and
reissued March 8, 1993) dealing with ethical constraints on lawyers serving as pro
tempore judges.

Time for Compliance by New judges.

A person to whom this code becomes applicable shall comply immediately with its
provisions, except that those judges to whom Rules 3.8 (appointments to fiduciary positions) and
3.11 (financial, business, or remunerative activities) apply shall comply with those rules as soon
as reasonably possible, but in no event later than one year after the code becomes applicable to
the judge.

Comment

If serving as a fiduciary when selected as judge, a new judge may, notwithstanding the
prohibitions in Rule 3.8, continue to serve as fiduciary, but only for that period of time necessary
to avoid serious adverse consequences to the beneficiaries of the fiduciary relationship and in no
event longer than one year. Similarly, if engaged at the time of judicial selection in a business
activity, a new judge may, notwithstanding the prohibitions in Rule 3.11, continue in that
activity for a reasonable period but in no event longer than one year.

8
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CANON 1

A IUDGE SHALL UPHOLD AND PROMOTE THE INDEPENDENCE,
INTEGRITY, AND IMPARTIALITY OF THEJUDICIARY,

AND SHALL AVOID IMPROPRIETY AND THE
APPEARANCE OF IMPROPRIETY.

RULE 1.1. Compliance with theLaw

A judge shall comply with the law, including the Code of Indicial Conduct.

Comment

For a discussion of the judge's obligation when applying and interpreting the law, see
Rule 2.2 and the related comment.

RULE1.2. Promoting Confidence in the judiciary

A judge shall act at all times in a manner that promotes public confidence in the
independence, integrity, and impartiality of the judiciary, and shall avoid impropriety and the
appearance of impropriety.

Comment

l. Public confidence in the judiciary is eroded by improper conduct and conduct that
creates the appearance of impropriety. This principle applies to both the professional and
personal conduct of a judge.

2. A judge should expect to be the subject of public scrutiny that might be viewed as
burdensome if applied to other citizens, and must accept the restrictions imposed by the code.

3. Conduct that compromises or appears to compromise the independence, integrity, and
impartiality of a judge undermines public confidence in the judiciary. Because it is not
practicable to list all such conduct, the rule is necessarily cast in general terms.

4. Nudges should participate in activities that promote ethical conduct among judges and
lawyers, support professionalism within the judiciary and the legal profession, and promote
access to justice for all.

5. Actual improprieties include violations of law, court rules, or provisions of this code.
The test for appearance of impropriety is whether the conduct would create in reasonable minds
a perception that the judge violated this code or engaged in other conduct that reflects adversely
on the judge's honesty, impartiality, temperament, or fitness to serve as a judge. An appearance
of impropriety does not exist merely because a judge has previously rendered a decision on a
similar issue, has a general opinion about a legal matter that relates to the case before him or her,
or may have personal views that are not in harmony with the views or objectives of either party.
A judge's personal and family circumstances are generally not appropriate considerations on
which to presume an appearance of impropriety.
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6. A judge should initiate and participate in activities for the purpose of promoting public
understanding of and confidence in the administration of justice. In conducting such activities,
the judge must act in a manner consistent with this code.

RULE1.3. Avoiding Abuse of the Prestige of ]judicial Office

A judge shall not abuse the prestige of judicial office to advance the personal or economic
interests of the judge or others, or allow others to do so.

Comment

1. It is improper for a judge to use or attempt to use his or her position to gain personal
advantage or deferential treatment of any kind. For example, it would be improper for a judge to
allude to his or her judicial status to gain favorable treatment in encounters with traffic officials.
Similarly, a judge must not use judicial letterhead to gain an advantage in conducting his or her
personal business.

2. A judge may provide a reference or recommendation for an individual based upon the
judge's personal knowledge. The judge may use judicial letterhead if there is no likelihood that
the use of the letterhead would reasonably be perceived as an attempt to exert pressure by
reason of the judicial office.

3. ]edges may participate in the process of judicial selection by cooperating with
appointing authorities and screening committees, by recommending qualified candidates for
judicial office, and by responding to inquiries from and volunteering information to such entities
concerning the professional qualifications of a person being considered for judicial office.

4. A judge who writes or contributes to publications of for-profit entities should not
permit anyone associated with the publication of such materials to exploit the judge's office in a
manner that violates this rule or other applicable law. In contracts for publication of a judge's
writing, the judge should retain sufficient control over the advertising to avoid such exploitation.
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CANON 2

A JUDGE SHALL PERFORM THE DUTIES OF JUDICIAL OFFICE
IMPARTIALLY, COMPETENTLY, AND DILIGENTLY

RULE 2.1. Giving Precedence to ]judicial Duties

The judicial duties of a judge take precedence over all of a judge's other activities.

Comment

l. To ensure that judges are available to fulfill their judicial duties, judges must conduct
their personal and extrajudicial activities to minimize the risk of conflicts that would result in
frequent disqualification. See Canon 3.

2. judicial duties are those prescribed by law. In addition, judges are encouraged to
participate in activities that promote public understanding of and confidence in the justice
system.

RULE2.2. impartiality andFairness

A judge shall uphold and apply the law, and shall perform all duties of judicial office fairly
and impartially.

Comment

l. To ensure impartiality and fairness to all parties, a judge must be objective and
open-minded.

2. Although each judge comes to the bench with a unique background and personal
philosophy, a judge must interpret and apply the law without regard to whether the judge
approves or disapproves of the law in question.

3. A good faith error of fact or law does not violate this rule. However, a pattern of legal
error or an intentional disregard of the law may constitute misconduct.

4. It is not a violation of this rule for a judge to make reasonable accommodations to
ensure self-represented litigants the opportunity to have their matters fairly heard.

RULE 2.3. Bias, Prejudice,and Harassment

(A) A judge shall perform the duties of judicial office, including administrative duties,
without bias or prejudice.

(B) A judge shall not, in the performance of judicial duties, by words or conduct manifest
bias or prejudice, or engage in harassment, including but not limited to bias, prejudice, or
harassment based upon race, sex, gender, religion, national origin, ethnicity, disability, age,
sexual orientation, marital status, socioeconomic status, or political affiliation, and shall not
permit court staff, court officials, or others subject to the judge's direction and control to do so.

(C) A judge shall require lawyers in proceedings before the court to refrain from
manifesting bias or prejudice, or engaging in harassment, based upon attributes including but
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not limited to race, sex, gender, religion, national origin, ethnicity, disability, age, sexual
orientation, marital status, socioeconomic status, or political affiliation, against parties,
witnesses, lawyers, or others.

(D) The restrictions of paragraphs (B) and (C) do not preclude judges or lawyers from
making legitimate reference to the listed factors, or similar factors, when they are relevant to an

issue in a proceeding.

Comment

l. A judge who manifests bias or prejudice in a proceeding impairs the fairness of the
proceeding and brings the judiciary into disrepute.

2. Examples of manifestations of bias or prejudice include but are not limited to epithets;
slurs; demeaning nicknames; negative stereotyping; attempted humor based upon stereotypes;
threatening, intimidating, or hostile acts; suggestions of connections between race, ethnicity, or
nationality and crime; and irrelevant references to personal characteristics. Facial expressions
and body language may convey to parties and lawyers in the proceeding, jurors, the media, and
others an appearance of bias or prejudice. A judge must avoid conduct that may reasonably be
perceived as prejudiced or biased.

3. Harassment, as referred to in paragraphs (B) and (C), is verbal or physical conduct that
denigrates or shows hostility or aversion toward a person on bases such as race, sex, gender,
religion, national origin, ethnicity, disability, age, sexual orientation, marital status, socio-
economic status, or political affiliation.

4. Sexual harassment includes but is not limited to sexual advances, requests for sexual
favors, and other verbal or physical conduct of a sexual nature that is unwelcome. See Arizona
Supreme Court Administrative Order 92-33 (Oct. 19, 1992), for the judiciary's sexual harassment
policy.

RULE2.4. External Influences on judicial Conduct

(A) A judge shall not be swayed by partisan interests, public clamor, or fear of criticism.

(B) A judge shall not permit family, social, political, financial, or other interests or
relationships to influence the judge's judicial conduct or judgment.

(C) A judge shall not convey or permit others to convey the impression that any person or
organization is in a position to influence the judge.

Comment

An independent judiciary requires that judges decide cases according to the law and facts,
without regard to whether particular laws or litigants are popular or unpopular with the public,
the media, government officials, or the judge's friends or family. Confidence in the judiciary is
eroded if judicial decision making is perceived to be subject to inappropriate outside influences.

RULE 2.5. Competence, Diligence, and Cooperation

(A) A judge shall perform judicial and administrative duties competently, diligently, and
promptly.
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(B) A judge shall reasonably cooperate with other judges and court officials in the
administration of court business.

(C) A judge shall participate actively in judicial education programs and shall complete
mandatory judicial education requirements.

Comment

l. Competence in the performance of judicial duties requires the legal knowledge, skill,
thoroughness, and preparation reasonably necessary to perform a judge's responsibilities of
judicial office.

2. A judge should seek the necessary docket time, court staff, expertise, and resources to

discharge all adjudicative and administrative responsibilities.

3. Prompt disposition of the court's business requires a judge to devote adequate time to
judicial duties, to be punctual in attending court and expeditious in determining matters under
submission, and to take reasonable measures to ensure that court officials, litigants, and their
lawyers cooperate with the judge to that end.

4. In disposing of matters promptly and efficiently, a judge must demonstrate due regard
for the rights of parties to be heard and to have issues resolved without unnecessary cost or
delay. A judge should monitor and supervise cases in ways that reduce or eliminate dilatory
practices, avoidable delays, and unnecessary costs.

5. Article 2, § ll of the Arizona Constitution requires that "]justice in all cases shall be
administered openly, and without unnecessary delay." Article 6, Section 21 provides that "Every
matter submitted to a judge of the superior court for his decision shall be decided within sixty
days from the submission thereof. The supreme court shall by rule provide for the speedy
disposition of all matters not decided within such period." See Rule 91(e), Rules of the Supreme
Court; A.R.S. § 12-128.01. In addition, A.R.S. § ll-424.02(A) prohibits a justice of the peace from
receiving compensation if a cause "remains pending and undetermined for sixty days after it has
been submitted for decision." These and other time requirements are discussed in depth in
Arizona ]judicial Ethics Advisory Committee, Advisory Opinion 06-02 (April 25, 2006).

Ensuring the Right to Be HeardRULE 2.6.

(A) A judge shall accord to every person who has a legal interest in a proceeding, or that
person's lawyer, the right to be heard according to law.

(B) A judge may encourage parties to a proceeding and their lawyers to settle matters in
dispute, but shall not coerce any party into settlement.

Comment

l. The right to be heard is an essential component of a fair and impartial system of justice.
Substantive rights of litigants can be protected only if procedures protecting the right to be heard
are observed.
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2. The judge plays an important role in overseeing the settlement of disputes, but should
be careful that efforts to further settlement do not undermine any party's right to be heard
according to law. The judge should keep in mind the effect that the judge's participation in
settlement discussions may have, not only on the judge's own views of the case, but also on the
perceptions of the lawyers and the parties if the case remains with the judge after settlement
efforts are unsuccessful. Among the factors that a judge should consider when deciding upon an
appropriate settlement practice for a case are (1) whether the parties have requested or
voluntarily consented to a certain level of participation by the judge in settlement discussions, (2)
whether the parties and their counsel are relatively sophisticated in legal matters, (3) whether the
case will be tried by the judge or a jury, or is on appellate review, (4) whether the parties
part ic ipate wi th the i r  counsel in set t lement discuss ions ,  (5) whether any  part ies  are
unrepresented by counsel, (6) whether the matter is civil or criminal, and (7) whether the judge
involved in the settlement discussions will also be involved in the decision on the merits.

3. Nudges must be mindful of the effect settlement discussions can have, not only on their
objectivity and impartiality, but also on the appearance of their objectivity and impartiality.
Despite a judge's best efforts, there may be instances when information obtained during
settlement discussions could influence a judge's decision-making during trial or on appeal and,
in such instances, the judge should consider whether disqualification may be appropriate. See
Rule 2. ll(A)( l) .

RULE 2.7. Responsibility to Decide

A judge shall hear and decide matters assigned to the judge, except when disqualification
is required by Rule 2.11 or other law.

Comment

l. Although there are times when disqualification is necessary to protect the rights of
litigants and preserve public confidence in the independence, integrity, and impartiality of the
judiciary, judges must be available to decide matters that come before the courts. Unwarranted
disqualification may bring public disfavor to the court and to the judge personally. The dignity
of the court, the judge's respect for fulfillment of judicial duNes, and a proper concern for the
burdens that may be imposed upon the judge's colleagues require that a judge not use
disqualification to avoid cases that present difficult, controversial, or unpopular issues.

2. A judge is not ethically obligated to automatically recuse himself or herself from a case
in which one of the litigants has filed a complaint against the judge with the Commission on
judicial Conduct. See Advisory Opinion 98-02.

RULE 2.8. Decorum, Demeanor, and Communication with jurors

(A) A judge shall require order and decorum in proceedings before the court.

(B) A judge shall be patient, dignified, and courteous to litigants, jurors, witnesses,
lawyers, court staff, court officials, and others with whom the judge deals in an official capacity,
and shall require similar conduct of lawyers, court staff, court officials, and others subject to the
judge's direction and control.
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(C) A judge shall not commend or criticize jurors for their verdict other than in a court
order or opinion in a proceeding, but may express appreciation to jurors for their service to the
judicial system and the community.

Comment

l. The duty to hear all proceedings with patience and courtesy is not inconsistent with the
duty imposed in Rule 2.5 to dispose promptly of the business of the court. judges can be efficient
and businesslike while being patient and deliberate.

2. Commending or criticizing jurors for their verdict may imply a judicial expectation in
fuhxre cases and may impair a juror's ability to be fair and impartial in a subsequent case. There
are several exceptions to this general rule, however, and with certain qualifications judges may
speak to a discharged jury following the return of a verdict. See Arizona ]judicial Ethics Advisory
Committee Opinion 01-0] (reissued January 22, 2003). This rule does not preclude a judge from
communicating with jurors personally, in writing, or through court personnel to obtain
information for the purpose of improving the administration of justice.

RULE2.9. Ex Parte Communication

(A) A judge shall not initiate, permit, or consider ex parte communications, or consider
other communications made to the judge outside the presence of the parties or their lawyers,
concerning a pending or impending matter, except as follows:

(1) When circumstances require it, ex parte communication for scheduling, adminis-
trative, or emergency purposes, which does not address substantive matters, is
permitted, provided:

(a) the judge reasonably believes that no party will gain a procedural, sub-
stantive, or tactical advantage as a result of the ex parte communication; and

(b) the judge makes provision to promptly notify all other parties of the substance
of the ex parte communication, and gives the parties an opportunity to
respond.

(2) A judge may obtain the advice of a disinterested expert on the law applicable to a
proceeding.

(3) A judge may consult with other judges, or with court personnel whose functions
are to aid the judge in carrying out the judge's adjudicative responsibilities. If in
doing so the judge acquires factual information that is not part of the record, the
judge shall make provision promptly to notify the parties of the substance of the
information and provide the parties with an opportunity to respond. The judge
may not abrogate the responsibility personally to decide the matter.

(4) A judge may, with the consent of the parties, confer separately with the parties
and their lawyers in an effort to settle matters pending before the judge.

(5) A judge may initiate, permit, or consider any ex parte communication when
expressly authorized by law to do so.
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(6) A judge may engage in ex parte communications when serving on
problem-solving courts, if such communications are authorized by protocols
known and consented to by the parties or by local rules.

(B) If a judge inadvertently receives an unauthorized ex parte communication bearing
upon the substance of a matter, the judge shall make provision to promptly notify the parties of
the substance of the communication and provide the parties with an opportunity to respond.

(C) Except as otherwise provided by law, a judge shall not investigate facts in a matter
independently, and shall consider only the evidence presented and any facts that may properly
be judicially noticed.

(D) A judge shall make reasonable efforts, including providing appropriate supervision,
to ensure that this rule is not violated by court staff, court officials, and others subject to the
judge's direction and control.

Comment

1. To the extent reasonably possible, all parties or their lawyers shall be included in
communications with a judge. A judge may also direct judicial staff, without invoking the notice
and disclosure provisions of this rule, to screen written ex parte communications and to take
appropriate action consistent with this rule.

2. Whenever the presence of a party or notice to a party is required by this rule, it is the
party's lawyer, or if the party is unrepresented, the party, who is to be present or to whom
notice is to be given.

3. The proscription against communications concerning a proceeding includes
communications with persons who are not participants in the proceeding, except to the limited
extent permitted by this rule.

4. When serving on problem-solving courts, such as mental health courts or drug courts,
judges may assume a more interactive role with parties, treatment providers, probation officers,
social workers, and others. See Application, Part A, Comment 3.

5. A judge may consult with other judges on pending matters, but must avoid ex parte
discussions of a case with judges who have previously been disqualified from hearing the
matter, and with judges who have appellate jurisdiction over the matter.

6. The prohibition against a judge independently investigating the facts in a matter
extends to information available in all mediums, including electronic.

7. A judge may consult ethics advisory committees, outside counsel, or legal experts
concerning the judge's compliance with this code.

8. An appropriate and often desirable procedure for a court to obtain the advice of a
disinterested expert on legal issues is to invite the expert to file a brief amicus curiae.

9. A judge may request a party to submit proposed findings of fact and conclusions of
law, so long as the other parties are apprised of the request and are given an opportunity to
respond to the proposed findings and conclusions.

16

APP-279

Decision No. 76640



AU-00000E-17-0079

10. If communication between the trial judge and the appellate court with respect to a
proceeding is permitted, a copy of any written communication or the substance of any oral
communication should be provided to all parties.

RULE2.10. Indicial Statements on Pending and ImpendingCases

(A) A judge shall not make any public statement that might reasonably be expected to
affect the outcome or impair the fairness of a matter pending or impending in any court, or make
any nonpublic statement that might substantially interfere with a fair trial or hearing.

(B) A judge shall not, in connection with cases, controversies, or issues that are likely to
come before the court, make pledges, promises, or commitments that are inconsistent with the

impartial performance of the adjudicative duties of judicial office.

(C) A judge shall require court staff, court officials, and others subject to the judge's
direction and control to refrain from making statements that the judge would be prohibited from
making by paragraphs (A) and (B).

(D) Notwi thstanding the restr ic t ions in paragraph (A),  a judge may make public
statements in the course of official duties, may explain court procedures, and may comment on
any proceeding in which the judge is a litigant in a personal capacity.

(E) Subject to the requirements of paragraph (A), a judge may respond directly or
through a third party to allegations in the media or elsewhere concerning the judge's conduct in
a matter.

Comment

l. This rule's restrictions on judicial speech are essential to the maintenance of the
independence, integrity, and impartiality of the judiciary.

2. This rule does not prohibit a judge from commenting on proceedings in which the
judge is a li t igant in a personal capacity. In cases in which the judge is a li t igant in an
administrative capacity, the judge may comment publicly on the merits of the case. In cases in
which the judge is a litigant in a nominal capacity, such as a special action, the judge must not
comment publicly except as otherwise specifically permitted by this rule.

3. Depending upon the circumstances, the judge should consider whether it may be
preferable for a third party, rather than the judge, to respond or issue statements in connection
with allegations concerning the judge's conduct in a matter.

RULE 2.11. Disqualification

(A) A judge shall disqualify himself or herself in any proceeding in which the judge's
impartiality might reasonably be questioned, including but not limited to the following
circumstances:

(1) The judge has a personal bias or prejudice concerning a party or a party's lawyer,
or personal knowledge of facts that are in dispute in the proceeding.

(2) The ud e knows that the ud e, the ud e 's  s  fuse or domestic partner, or aj g l g l g p P
person within the third degree of relationship to either of them, or the spouse or
domestic partner of such a person is:
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(a) a party to the proceeding, or an officer, director, general partner, managing
member, or trustee of a party,

(b) acting as a lawyer in the proceeding;

(c) a person who has more than a de minims interest that could be substantially
affected by the proceeding; or

(d) likely to be a material witness in the proceeding.

(3) The judge knows that he or she, individually or as a fiduciary, or the judge's
spouse, domestic partner, parent, or child, or any other member of the judge's
family residing in the judge's household, has an economic interest, as defined by
this code or Arizona law, in the subject matter in controversy or in a party to the
proceeding.

(4) The judge knows or learns by means of a timely motion that a party, a party's
lawyer, or the law firm of a party's lawyer has within the previous four years
made aggregate contributions to the judge's campaign in an amount that is
greater than the amounts permitted pursuant to A.R.S. §16-905.

(5) The judge, while a judge or a judicial candidate, has made a public statement,
other than in a court proceeding, judicial decision, or opinion, that commits or
appears to commit the judge to reach a particular result or rule in a particular way
in the proceeding or controversy.

(6) The judge:

(a) served as a lawyer in the matter in controversy, or was associated with a
law er in the receding four ears who artici aged substantially Asa law ery P g y p p y y
in the matter during such association;

(b) served in governmental employment, and in such capacity participated
personally and substantially as a lawyer or public official concerning the
proceeding, or has publicly expressed in such capacity an opinion concerning
the merits of the particular matter in controversy;

(c) was a material witness concerning the matter; or

(d) reviousl resided as a ud e over the matter in another court.p y P I g

(B) A judge shall keep reasonably informed about the judge's personal and fiduciary
economic interests, and make a reasonable effort to keep informed about the personal economic
interests of the ud e's s fuse or domestic partner and minor children residing in the ud e'sl 8 p P g l g
household.

(C) A judge subject to disqualification under this rule, other than for bias or prejudice
under paragraph (A)(1), may disclose on the record the basis of the judge's disqualification and
may ask the parties and their lawyers to consider, outside the presence of the judge and court
personnel, whether to waive disqualification. If, following the disclosure, the parties and
lawyers agree, without participation by the judge or court personnel, that the judge should not
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be disqualified, the judge may participate in the proceeding. The agreement shall be
incorporated into the record of the proceeding.

(D) Official communications received in the course of performing judicial functions as
well as information gained through training programs and from experience do not in themselves
create a basis for disqualification.

Comment

l. Under this rule, a judge is disqualified whenever the judge's impartiality might
reasonably be questioned, regardless of whether any of the specific provisions of paragraphs
(A)(1) through (5) apply.

2. A judge's obligation not to hear or decide matters in which disqualification is required
applies regardless of whether a motion to disqualify is filed.

3. The rule of necessity may override the rule of disqualification. For example, a judge
might be required to participate in judicial review of a judicial salary statute or might be the only
judge available in a matter requiring immediate judicial action, such as a hearing on probable
cause or a temporary restraining order. In matters that require immediate action, the judge must
disclose on the record the basis for possible disqualification and make reasonable efforts to
transfer the matter to another judge as soon as practicable.

4. The fact that a lawyer in a proceeding is affiliated with a law firm with which a
member of the judge's family is affiliated does not itself disqualify the judge. If, however, the
judge's impartiality might reasonably be questioned under paragraph (A), or a member of the
judges family is known by the judge to have an interest in the law f irm that could be
substantially affected by the proceeding under paragraph (A)(2)(c), the judge's disqualification is
required.

5. A judge should disclose on the record information that the judge believes the parties or
their lawyers might reasonably consider relevant to a possible motion for disqualification, even
if the judge believes there is no basis for disqualification.

6. "Economic interest," as set forth in the Terminology section, means ownership of more
than a de minims legal or equitable interest and is further defined, for purposes of compliance
with state law, in A.R.S. § 38-502(l 1). Except for situations in which a judge participates in the
management of such a legal or equitable interest, or the interest could be substantially affected
by the outcome of a proceeding before a judge, it does not include:

(a) an interest in the individual holdings within a mutual or common investment
fund;

(b) an interest in securities held by an educational, religious, charitable, fraternal, or
civic organization in which the judge or the judge's spouse, domestic partner,
parent, or child serves as a director, officer, advisor, or other participant,

(c) a deposit in a financial institution or deposits or proprietary interests the judge
may maintain as a member of a mutual savings association or credit union, or
similar proprietary interests, or

(d) an interest in the issuer of government securities held by the judge.
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7. A lawyer in a government agency does not ordinarily have an association with other
lawyers employed by that agency within the meaning of Rule 2.11(A)(6)(a); a judge formerly
employed by a government agency, however, should disqualify himself or herself in a
proceeding if the judge's impartiality might reasonably be questioned because of such
association.

Rule 2.12. Supervisory Duties

(A) A judge shall require court staff, court officials, and others subject to the judge's
direction and control to act in a manner consistent with the judge's obligations under this code.

(B) A judge with supervisory authority for the performance of other judges shall take
reasonable measures to ensure that those judges properly discharge their judicial
responsibilities, including the prompt disposition of matters before them.

(C) A judge shall require staff, court officials, and others subject to the judge's direction
and control to comply with the provisions of the Code of Conduct for ]judicial Employees
adopted by the supreme court.

Comment

l. A judge is responsible for his or her own conduct and for the conduct of others, such as
staff, when those persons are acting at the judge's direction or control. A judge may not direct
court personnel to engage in conduct on the judge's behalf or as the judge's representative when
such conduct would violate the code if undertaken by the judge.

2. Public confidence in the judicial system depends upon timely justice. To promote the
efficient administration of justice, a judge with supervisory authority must take the steps needed
to ensure that judges under his or her supervision administer their workloads promptly.

Rule 2.13. Administrative Appointments

(A) In making administrative appointments, a judge:

(1) shall exercise the power of appointment impartially and on the basis of merit; and

(2) shall avoid nepotism, favoritism, and unnecessary appointments

(B) A judge shall not approve compensation of appointees beyond the fair value of
services rendered.

Comment

l. Appointees of a judge include assigned counsel, officials such as referees, com-
missioners, special masters, receivers, and guardians, and personnel such as clerks, secretaries,
and bailiffs. Consent by the parties to an appointment or an award of compensation does not
relieve the judge of the obligation prescribed by paragraph (A).

2. Unless otherwise defined by law, nepotism is the appointment or hiring of any relative
within the third degree of relationship of either the judge or the judge's spouse or domestic
partner, or the spouse or domestic partner of such relative. Arizona's anti-nepotism statute,
which applies to judicial officers, is found in A.R.S. §38-481 .
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RULE 2.14. Disability and Impairment

A judge having a reasonable belief that the performance of a lawyer or another judge is
impaired by drugs or alcohol, or by a mental, emotional, or physical condition, shall take
appropriate action, which may include a confidential referral to a lawyer or judicial assistance
program.

Comment

l. "Appropriate action" means action intended and reasonably likely to help the judge or
lawyer in question address the problem and prevent harm to the justice system. Depending
upon the circumstances, appropriate action may include but is not limited to speaking directly to
the impaired person, notifying an individual with supervisory responsibility over the impaired
person, or making a referral to an assistance program.

2. Taking or initiating corrective action by way of referral to an assistance program may
satisfy a judge's responsibility under this rule. Assistance programs have many approaches for
offering help to impaired judges and lawyers, such as intervention, counseling, or referral to
appropriate health care professionals. Depending upon the gravity of the conduct that has come
to the judge's attention, however, the judge may be required to take other action, such as
reporting the impaired judge or lawyer to the appropriate authority, agency, or body. See Rule
2.15.

RULE 2.15. Responding to judicial and Lawyer Misconduct

(A) A judge having knowledge that another judge has committed a violation of this code
that raises a substantial question regarding the judge's honesty, trustworthiness, or fitness as a
judge in other respects shall inform the appropriate authority.

(B) A judge having knowledge that a lawyer has committed a violation of the Rules of
Professional Conduct that raises a substantial question regarding the lawyer's honesty,
trustworthiness, or fitness as a lawyer in other respects shall inform the appropriate authority.

(C) A judge who receives information indicating a substantial likelihood that another
judge has committed a violation of this code shall take appropriate action.

(D) A judge who receives information indicating a substantial likelihood that a lawyer
has committed a violation of the Rules of Professional Conduct shall take appropriate action.

(E) Acts of a judge in the discharge of disciplinary responsibilities required or permitted by
Rule 2.15 are part of a judge's judicial duties and shall be absolutely privileged, and no civil
action predicated thereon may be instituted against the judge.

Comment

1. Taking action to address known misconduct is a judge's obligation. Paragraphs (A)
and (B) impose an obligation on the judge to report to the appropriate disciplinary authority the
known misconduct of another judge or a lawyer that raises a substantial question regarding the
honesty, trustworthiness, or fitness of that judge or lawyer. Ignoring or denying known
misconduct among one's judicial colleagues or members of the legal profession undermines a
judges responsibility to participate in efforts to ensure public respect for the justice system. This
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rule limits the reporting obligation to those offenses that an independent judiciary must
vigorously endeavor to prevent.

2. A judge who does not have actual knowledge that another judge or a lawyer may have
committed misconduct, but receives information indicating a substantial likelihood of such
misconduct, is required to take appropriate action under paragraphs (C) and (D). Appropriate
action may include, but is not limited to, communicating directly with the judge who may have
violated this code, communicating with a supervising judge, or reporting the suspected violation
to the appropriate authority or other agency or body. Similarly, actions to be taken in response to
information indicating that a lawyer has committed a violation of the Rules of Professional
Conduct may include but are not limited to communicating directly with the lawyer who may
have committed the violation, or reporting the suspected violation to the appropriate authority

or other agency or body.

RULE 2.16. Cooperation withDisciplinary Authorities

(A) A judge shall cooperate and be candid and honest with judicial and lawyer
disciplinary agencies.

(B) A judge shall not retaliate, directly or indirectly, against a person known or suspected
to have assisted or cooperated with an investigation of a judge or a lawyer.

Comment

1. Cooperation with investigations and proceedings of judicial and lawyer discipline
agencies, as required in paragraph (A), instills confidence in judges' commitment to the integrity
of the judicial system and the protection of the public.

2. judicial employees have a right to cooperate or communicate with the Commission on
judicial Conduct at any time, without fear of reprisal, for the purpose of discussing potential or
actual judicial misconduct.
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CANON 3

A IUDCE SHALL CONDUCT THE ]UDCE'S EXTRAIUDICIAL
ACTIVITIES TO MINIMIZE THE RISK OF CONFLICT

WITH THE OBLIGATIONS OF JUDICIAL OFFICE

RULE 3.1. Extrajudicial Activities in General

A judge may engage in extrajudicial activities, except as prohibited by law or this code.
However, when engaging in extrajudicial activities, a judge shall not:

(A) participate in activities that will interfere with the proper performance of the judge's
judicial duties;

(B) participate in activities that will lead to frequent disqualification of the judge;

(C) participate in activities that would appear to a reasonable person to undermine the
judge's independence, integrity, or impartiality or demean the judicial office;

(D) engage in conduct that would appear to a reasonable person to be coercive; or

(E) make use of court premises, staff, stationery, equipment, or other resources, except for
activities that concern the law, the legal system, or the administration of justice, or unless such
additional use is permitted by law.

Comment

l. To the extent that time permits, and judicial independence and impartiality are not
compromised, judges are encouraged to engage in appropriate extrajudicial activities. Judges are
uniquely qualified to engage in extrajudicial activities that concern the law, the legal system, and
the administration of justice, such as by speaking, writing, teaching, or participating in scholarly
research projects. In addition, judges are permitted and encouraged to engage in educational,
religious, charitable, fraternal, or civic extrajudicial activities not conducted for profit, even
when the activities do not involve the law. See Rule 3.7.

2. Participation in both law-related and other extrajudicial activities helps integrate
judges into their communities and furthers public understanding of and respect for courts and
the judicial system.

3. Discriminatory actions and expressions of bias or prejudice by a judge, even outside
the judge's official or judicial actions, are likely to appear to a reasonable person to call into
question the judge's integrity and impartiality. Examples include jokes or other remarks that
demean individuals based upon their race, sex, gender, religion, national origin, ethnicity,
disability,age,sexual orientation, marital status, political affiliation, or socioeconomic status. For
the same reason, a judge's extrajudicial activities must not be conducted in connection or
affiliation with an organization that practices invidious discrimination. See Rule 3.6.

4. While engaged in permitted extrajudicial activities, judges must not coerce others or
take action that would reasonably be perceived as coercive. For example, depending upon the
circumstances, a judge's solicitation of contributions or memberships for an organization, even
as permitted by Rule 3.7(A), might create the risk that the person solicited would feel obligated
to respond favorably or would do so to curry favor with the judge.
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5. The telecommunicaNons policy of the Arizona judiciary, which defines the permissible
uses of electronic equipment, is set forth in Part 1, Chapter 5, § 1-503 of the Arizona Code of
judicial Administration.

RULE 3.2. AppearancesBefore Governmental Bodies and Consultation with Government
Officials.

A judge shall not appear voluntarily at a public hearing before, or otherwise consult with,
an executive or a legislative body or official, except:

(A) in connection with matters concerning the law, the legal system, or the
administration of justice;

(B) in connection with matters about which the judge acquired knowledge or expertise in
the course of the judge's judicial duties; or

(C) when the judge is acting in a matter involving the judge's interests or when the judge
is acting in a fiduciary capacity.

Comment

1. judges possess special expertise in matters of law, the legal system, and the
administration of justice, and may properly share that expertise with governmental bodies and
executive or legislative branch officials.

2. In appearing before governmental bodies or consulting with government officials,
judges must be mindful that they remain subject to other provisions of this code, such as Rule
1.3, prohibiting judges from using the prestige of office to advance their own or others' interests,
Rule 2.10, governing public comment on pending and impending matters, and Rule 3.l(C),
prohibiting judges from engaging in extrajudicial activities that would appear to a reasonable
person to undermine the judge's independence, integrity, or impartiality.

3. In general, it would be an unnecessary and unfair burden to prohibit judges from
appearing before governmental bodies or consulting with government officials on matters that
are likely to affect them as private citizens, such as zoning proposals affecting their real property.
In engaging in such activities, however, judges must not refer to their judicial positions and must
otherwise exercise caution to avoid using the prestige of judicial office.

RULE 3.3. Acting as aCharacter Witness

A judge shall not testify as a character witness in a judicial, administrative, or other
adjudicatory proceeding or otherwise vouch for the character of a person in a legal proceeding,
except when duly summoned.

Comment

A judge who, without being subpoenaed, testifies as a character witness abuses the
prestige of judicial office to advance the interests of another. See Rule 1.3. Except in unusual
circumstances where the demands of justice require, a judge should discourage a party from
requiring the judge to testify as a character witness.
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RULE 3.4. Appointments to GovernmentalPositions

A judge shall not accept appointment to a governmental committee, board, commission,
or other governmental position, unless it is one that concerns the law, the legal system, or the
administration of justice.

Comment

l. Rule 3.4 implicitly acknowledges the value of judges accepting appointments to
entities that concern the law, the legal system, or the administration of justice. Even in such
instances, however, a judge should assess the appropriateness of accepting an appointment,
paying particular attention to the subject matter of the appointment and the availability and
allocation of judicial resources, including the judge's time commitments, and giving due regard
to the requirements of the independence and impartiality of the judiciary.

2. A judge may represent his or her country, state, or locality on ceremonial occasions or
in connection with historical, educational, or cultural activities. Such representation does not
constitute acceptance of a government position.

RULE 3.5. Use of Nonpublic Information

A judge shall not intentionally disclose or use nonpublic information acquired in a
judicial capacity for any purpose unrelated to the judge's judicial duties.

Comment

l. In the course of performing judicial duties a judge may acquire information of
commercial or other value that is unavailable to the public. The judge must not reveal or use
such information for personal gain or for any purpose unrelated to his or her judicial duties.

2. This rule is not intended to affect a judge's ability to act on information as necessary to
protect the health or safety of any individual if consistent with other provisions of this code.

Rule 3.6. Affiliation with Discriminatory Organizations

(A) A judge shall not hold membership in any organization that practices invidious
discrimination on the basis of race, sex, gender, religion, national origin, ethnicity, or sexual
orientation.

(B) A judge shall not use the benefits or facilities of an organization if the judge knows or
should know that the organization practices invidious discrimination on one or more of the
bases identif ied in paragraph (A). A judge's attendance at an event in a facility of an
organization that the judge is not permitted to join is not a violation of this Rule when the judge's
attendance is an isolated event that could not reasonably be perceived as an endorsement of the
organization's practices.

(C) A judge's membership or participation in a religious organization as a lawful exercise
of the freedom of religion, or a judge's membership or participation in an organization that
engages in expressive activity from which the judge cannot be excluded consistent with the
judge's lawful exercise of his or her freedom of expression or association, is not a violation of this
rule.
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Comment

1. A judge's public manifestation of approval of invidious discrimination on any basis
gives rise to the appearance of impropriety and diminishes public confidence in the integrity and
impartiality of the judiciary. A judge's membership in an organization that practices invidious
discrimination creates the perception that the judge's impartiality is impaired.

2. An organization is generally said to discriminate invidiously if it arbitrarily excludes
from membership on the basis of race, sex,gender, religion, national origin, ethnicity, or sexual
orientation persons who would otherwise be eligible for admission. Whether an organization
practices invidious discrimination is a complex question to which judges should be attentive.
The answer cannot be determined from a mere examination of an organization's current
membership rolls, but rather, depends upon how the organization selects members, as well as
other relevant factors, such as whether the organization stigmatizes excluded persons as inferior
and odious, whether it perpetuates and celebrates cultures, historical events, and ethnic or
religious beliefs, identities, or traditions, or whether it is an intimate, purely private organization
whose membership limitations could not constitutionally be prohibited.

3. When a judge learns that an organization to which the judge belongs engages in
invidious discrimination, the judge must resign immediately from the organization.

4. This rule does not prohibit a judge's national or state military service.

RULE3.7. Participation in Educational, Religious, Charitable, Fraternal, or Civic
Organizations and Activities

(A) A judge may not directly solicit funds for an organization. However, subject to the
requirements of Rule 3.1, a judge may participate in activities sponsored by organizations or
governmental entities concerned with the law, the legal system, or the administration of justice,
and those sponsored by or on behalf of educational, religious, charitable, fraternal, or civic
organizations not conducted for profit, including but not limited to the following activities:

(1) assisting such an organization or entity in planning related to fund-raising, volun-
teering services or goods at fund-raising events, and participating in the manage-
ment and investment of the organization's or entity's funds;

(2) soliciting contributions for such an organization or entity, but only from members
of the judge's family or from judges over whom the judge does not exercise
supervisory or appellate authority;

(3) soliciting membership for such an organization or entity, even though the
membership dues or fees generated may be used to support the objectives of the
organization or entity, but only if the organization or entity is concerned with the
law, the legal system, or the administration of justice;

(4) appearing or speaking at, receiving an award or other recognition at, being featured
on the program of, and permitting his or her title to be used in connection with an
event of such an organization or entity, but if the event serves a fund-raising
purpose, the judge may do so only if the event concerns the law, the legal system, or
the administration of justice.
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5 making or soliciting recommendations to such a public or private fund- ranting g p P g g
organization or entity in connection with its fund-granting programs and activities,
but only if the organization or entity is concerned with the law, the legal system, or
the administration of justice; and

6 serving as an officer, director, trustee, or none al advisor of such an or animation org g g
entity, unless it is likely that the organization or entity:

(a) will been a ed in roceedin stat would ordinarily come before the ud e; org  g P g y J g

(b) will frequently be engaged in adversary proceedings in the court of which the
judge is a member, or in any court subject to the appellate jurisdiction of the
court of which the judge is a member.

(B) A judge may encourage lawyers to provide pro bono legal services.

C Subect to the receding re uirements,a ud ema :l P g q l g y

l Provide leadership in identify in and addressing issues involving e url access toP y  g g g  q
the justice system; develop public education programs; engage in activities to
promote the fair administration of justice; and convene or participate or assist in
advisor committees and commune collaborations devoted to the lm movement ofy P
the law, the legal system, the provision of services, or the administration of justice.

(2) Endorse projects and programs directly related to the law, the legal system, the
administration of justice, and the provision of services to those coming before the
courts, and ma actively su ort the need for funding of such roects andy y PP g P  j
programs.

3 Partici ate in ro rams concerning the law or which remote the administration ofP P  g g P
justice.

Comment

1. The activities permitted by paragraph (A) generally include those sponsored by or
undertaken on behalf of public or private not-for-profit educational institutions, and other
not-for-profit organizations, including law-related, charitable, and other organizations. An
organization concerned with the law, the legal system, and the administration of justice may
include an accredited institution of legal education, whether for-profit or not-for-profit.

2. Even for law-related organizations, a judge should consider whether the membership
and purposes of the organization, or the nature of the judge's participation in or association with
the organization, would conflict with the judge's obligation to refrain from activities that reflect
adversely upon a judge's independence, integrity, and impartiality.

3. Mere attendance at an event, whether or not the event serves a fund-raising purpose,
does not constitute participation in violation of paragraph (A)(4). It is also generally permissible
for a judge to serve as an usher or a food server or preparer, or to perform similar functions, at
fund-raising events sponsored by educational, religious, charitable, fraternal, or civic organi-
zations. Such activities are not solicitation and do not present an element of coercion or abuse the
prestige of judicial office.
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4. Identification of a judge's position in educational, religious, charitable, fraternal, or
civic organizations on letterhead used for fund-raising or membership solicitation does not
violate this Rule. The letterhead may list the judge's title or judicial office if comparable

designations are used for other persons.

5. In addition to appointing lawyers to serve as counsel for indigent parties in individual
cases, a judge may promote broader access to justice by encouraging lawyers to participate in
pro bono legal services, if in doing so the judge does not employ coercion or abuse the prestige of
judicial office. Such encouragement may take many forms, including providing lists of available
programs, training lawyers to do pro bono legal work, and participating in events recognizing
lawyers who have done pro bono work.

6. A judge may be an announced speaker at a fund-raising event benefitting indigent
representation, scholarships for law students, or accredited institutions of legal education.

RULE3.8. Appointments toFiduciary Positions

(A) A judge shall not accept appointment to serve in a fiduciary position, such as
executor, administrator, trustee, guardian, attorney in fact, or other personal representative,
except for the estate, trust, or person of a member of the judge's family, and then only if such
service will not interfere with the proper performance of judicial duties.

(B) A judge shall not serve in a fiduciary position if the judge as fiduciary will likely be
engaged in proceedings that would ordinarily come before the judge, or if the estate, trust, or
ward becomes involved in adversary proceedings in the court on which the judge serves, or one
under its appellate jurisdiction.

(C) A judge acting in a fiduciary capacity shall be subject to the same restrictions on
engaging in financial activities that apply to a judge personally.

(D) If a person who is serving in a fiduciary position becomes a judge, he or she must
comply with this rule as soon as reasonably practicable, but in no event later than one year after
becoming a judge.

Comment

A judge should recognize that other restrictions imposed by this code may conflict with a
judges obligations as a fiduciary; in such circumstances, a judge should resign as fiduciary. For
example, serving as a fiduciary might require frequent disqualification of a judge under Rule
2.11 because a judge is deemed to have an economic interest in shares of stock held by a trust if
the amount of stock held is more than dh minims.

RULE 3.9. Service as Arbitrator or Mediator

A judge shall not act as an arbitrator or a mediator or perform other judicial functions
apart from the judge's official duties unless expressly authorized by law.

Comment

1. This rule does not prohibit a judge from participating in arbitration, mediation, or
settlement conferences performed as part of assigned judicial duties. Rendering dispute
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resolution services apart from those duties, whether or not for economic gain, is prohibited
unless it is expressly authorized by law.

2. Retired, part-time, or pro tempore judges may be exempt from this section. See

Application, Parts B, C(2) and D(2).

RULE 3.10. Practice of Law

A judge shall not practice law. A judge may represent himself or herself and may, without
compensation, give legal advice to and draft or review documents for a member of the judge's
family, but is prohibited from serving as the family member's lawyer in any forum.

Comment

1. A judge may act as his or her own attorney in all legal matters, including matters
involving litigation and matters involving appearances before or other dealings with
governmental bodies. A judge must not use the prestige of office to advance the judge's personal
or family interests. See Rule 1.3.

2. Retired, part-time, or pro tempore judges may be exempt from this section. See
Application, Parts B, C(l)(b) and D(1)(b).

3. Nudges who are actively practicing law at the time of their election or appointment to
the bench are encouraged to become familiar with ethical considerations immediately affecting
the transition from lawyer to judge. Arizona ]judicial Ethics Advisory Committee Opinion 00-07
(December 20, 2000).

4. This rule does not prohibit the practice of law pursuant to military service.

RULE 3.11. Financial, Business, or Remunerative Activities

(A) A judge may hold and manage investments of the judge and members of the judge's
family.

(B) A judge shall not serve as an officer, director, manager, general partner, advisor, or
employee of any business entity except that a judge may manage or participate in:

(1) a business closely held by the judge or members of the judge's family; or

(2) a business entity primarily engaged in investment of the financial resources of the
judge or members of the judge's family.

(C) A judge shall not engage in financial activities permitted under paragraphs (A) and
(B) if they will:

(1) interfere with the proper performance of judicial duties;

(2) lead to frequent disqualification of the judge;

(3) involve the judge in frequent transactions or continuing business relationships
with lawyers or other persons likely to come before the court on which the judge
serves, or

(4) result in violation of other provisions of this code.
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Comment

1. judges are generally permitted to engage in financial activities, including managing
real estate and other investments for themselves or for members of their families. Participation in
these activities, like participation in other extrajudicial activities, is subject to the requirements of
this code. For example, it would be improper for a judge to spend so much time on business
activities that it interferes with the performance of judicial duties. See Rule 2.1. Similarly, it
would be improper for a judge to use his or her official title or appear in judicial robes in
business advertising, or to conduct his or her business or financial affairs in such a way that
disqualification is frequently required. See Rules 1.3 and 2.11.

2. As soon as practicable without serious financial detriment, the judge must divest
himself or herself of investments and other financial interests that might require frequent
disqualification or otherwise violate this rule.

3. A judge's uncompensated participation as an officer, director, or advisor of an
organization concerned with the law, the legal system, or the administration of justice is not
prohibited by this rule. See Rule 3.7, Comment 1.

4. To the extent permitted by Rule 1.3, a judge's participation as a teacher at an
educational institution is not prohibited by this rule. See Rule 3.12, Comment 1.

RULE 3.12. Compensation for Extrajudicial Activities

A judge may accept reasonable compensation for extrajudicial activities permitted by this
code or other law unless such acceptance would appear to a reasonable person to undermine the
judge's independence, integrity, or impartiality.

Comment

1. A judge is permitted to accept honoraria, spends, fees, wages, salaries, royalties, or
other compensation for speaking, teaching, writing, and other extrajudicial activities, provided
the compensation is reasonable and commensurate with the task performed. The judge should
be mindful, however, that judicial duties must take precedence over other activities. See Rule 2.1 .

2. Compensation derived from extrajudicial activities may be subject to public reporting.
See Rule 3.15.

RULE 3.13. Acceptance and Reporting of Cifts, Loans, Bequests, Benefits, or Other Things of
Value

(A) A judge shall not accept any gifts, loans, bequests, benefits, or other things of value, if
acceptance is prohibited by law or would appear to a reasonable person to undermine the
judge's independence, integrity, or impartiality.

(B) Unless otherwise prohibited by law or by paragraph (A), a judge may accept the
following:

(1) items with little intrinsic value, such as plaques, certificates, trophies, and
greeting cards;

(2) gifts, loans, bequests, benefits, or other things of value from friends, relatives, or
other persons, including lawyers, whose appearance or interest in a proceeding
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pending or  impending before the judge would in any event require
disqualification of the judge under Rule 2.11;

(3) ordinary social hospitality;

(4) commercial or financial opportunities and benefits, including special pricing and
discounts, and loans from lending institutions in their regular course of business,
if the same opportunities and benefits or loans are made available on the same
terms to similarly situated persons who are not judges;

(5) rewards and prizes given to competitors or participants in random drawings,
contests, or other events that are open to persons who are not judges,

(6) scholarships, fellowships, and similar benefits or awards granted on the same
terms and based on the same criteria applied to other applicants;

(7) books, magazines, journals, audiovisual materials, and other resource materials
supplied by publishers on a complimentary basis for official use;

(8) gifts, awards, or benefits associated with the business, profession, or other
separate activity of a spouse, a domestic partner, or other family member of a

judge residing in the judge's household, but that incidentally benefit the judge;

(9) gifts incident to a public testimonial;

(10) invitations to the judge and the judge's spouse, domestic partner, or guest to
attend without charge:

(a) an event associated with a bar-related function or other activity relating to the
law, the legal system, or the administration of justice; or

(b) an event associated with any of the judge's educational, religious, charitable,
fraternal, or civic activities permitted by this code, if the same invitation is
offered to nonjudges who are engaged in similar ways in the activity as is the
judge.

(C) A judge shall report the acceptance of any gift, loan, bequest, or other thing of value as
required by Rule 3.15.

Comment

1. Whenever a judge accepts a gift or other thing of value without paying fair market
value, there is a risk that the benefit might be viewed as intended to influence the judge's
decision in a case. Rule 3.13 prohibits the acceptance of such benefits except in circumstances
where the risk of improper influence is low and subject to applicable financial disclosure
requirements. See Rule 3.15.

2. Gift-giving between friends and relatives is a common occurrence and ordinarily does
not create an appearance of impropriety or cause reasonable persons to believe that the judge's
independence, integrity, or impartiality has been compromised. In addition, when the
appearance of friends or relatives in a case would require the judge's disqualification under Rule
2.11, there would be no opportunity for a gift to influence the judge's decision making.
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Paragraph (B)(2) places no restrictions upon the ability of a judge to accept gifts or other things
of value from friends or relatives under these circumstances but may require public reporting.

3. The receipt of ordinary social hospitality, commensurate with the occasion, is not likely
to undermine the integrity of the judiciary. However, the receipt of other gifts and things of
value from an attorney or party who has or is likely to come before the judge will be appropriate
only in the rarest of circumstances.

4. Businesses and financial institutions frequently make available special pricing,
discounts, and other benefits, either in connection with a temporary promotion or for preferred
customers, based upon longevity of the relationship, volume of business transacted, and other
factors. A judge may freely accept such benefits if they are available to the general public, or if
the judge qualifies for the special price or discount according to the same criteria as are applied
to persons who are not judges. As an example, loans provided at generally prevailing interest
rates  are not gi f ts ,  but  a judge could not accept a loan from a f inanc ia l ins t i tut ion at
below-market interest rates unless the same rate was being made available to the general public
for a certain period of time or only to borrowers with specified qualifications that the judge also
possesses.

5. If a gift or other benefit is given to the judge's spouse, domestic partner, or member of
the judge's family residing in the judge's household, it may be viewed as an attempt to influence
the judge indirectly. A judge should remind family and household members of the reporting
requirements imposed upon judges by Rule 3.15 and urge them to take these restrictions into
account when making decisions about accepting such gifts or benefits.

6. Rule 3.13 does not apply to contributions to a judge's campaign for judicial office. Such
contributions are governed by other rules of this code, including Rules 4.2 and 4.3.

RULE 3.14. Reimbursement of Expenses and Waivers of Fees or Charges

(A) Unless otherwise prohibited by Rules 3.1 and 3.13(A) or other law, a judge may
accept reimbursement of necessary and reasonable expenses for travel, food, lodging, or other
incidental expenses, or a waiver or partial waiver of fees or charges for registration, tuition, and
similar items, from sources other than the judge's employing entity, if the expenses or charges
are associated with the judge's participation in extrajudicial activities permitted by this code.

(B) Reimbursement of expenses for necessary travel, food, lodging, or other incidental
expenses shall be limited to the actual costs reasonably incurred by the judge and, when
appropriate to the occasion, by the judge's spouse, domestic partner, or guest.

(C) A judge who accepts reimbursement of expenses or waivers or partial waivers of fees
or charges on behalf of the judge or the judge's spouse, domestic partner, or guest shall publicly
report such acceptance as required by Rule 3.15.

Comment

1. Educational, civic, religious, fraternal, and charitable organizations often sponsor
meetings, seminars, symposia, dinners, awards ceremonies, and similar events. Nudges are
encouraged to attend educational programs, as both teachers and participants, in law-related
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and academic disciplines, in furtherance of their duty to remain competent in the law. Partici-
pation in a variety of other extrajudicial activity is also permitted and encouraged by this code.

2. Not infrequently, sponsoring organizations invite certain judges to attend seminars or
other events on a fee-waived or par rial-fee-waived basis, and sometimes include reimbursement
for necessary travel, food, lodging, or other incidental expenses. A judge's decision whether to
accept reimbursement of expenses or a waiver or partial waiver of fees or charges in connection
with these or other extrajudicial activities must be based upon an assessment of all the circum-
stances. The judge must undertake a reasonable inquiry to obtain the information necessary to
make an informed judgment  about  whether acceptance would be cons is tent  wi th the
requirements of this code.

3. A judge must determine whether acceptance of reimbursement or fee waivers would
not appear to a reasonable person to undermine the judge's independence, integrity, or impar-
tiality. The factors that a judge should consider when deciding whether to accept reimbursement
or a fee waiver for attendance at a particular activity include:

(a) whether the sponsor is an accredited educational institution or bar association rather
than a trade association or a for-profit entity.

(b) whether the funding comes largely from numerous contributors rather than from a
single entity and is earmarked for programs with specific content;

(c) whether the content is related or unrelated to the subject matter of litigation pending
or impending before the judge, or to matters that are likely to come before the judge;

(d) whether the activity is primarily educational rather than recreational, and whether
the costs of the event are reasonable and comparable to those associated with similar
events sponsored by the judiciary, bar associations, or similar groups;

(e) whether information concerning the activity and its funding sources is available upon
inquiry;

(f) whether the sponsor or source of funding is generally associated with particular
parties or interests currently appearing or likely to appear in the judge's court, thus
possibly requiring disqualification of the judge under Rule 2.11;

(g) whether differing viewpoints are presented; and

(h) whether a broad range of judicial and nonjudicial participants are invited, whether a
large number of participants are invited, and whether the program is designed
specifically for judges.
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RULE 3.15. Financial ReportingRequirements

(A) A judge shall file annually the financial disclosure statement required by A.R.S. §38-
542 or other applicable law. The completion and filing of the annual financial disclosure
statement fulfills the reporting requirements set forth in this code.

(B) Reports made in compliance with thisrule shall be filed as public documents in the
office designated by law.

Comment

1. The information required to be reported by Rules 3.12, 3.13, and 3.14 is a portion of the
information that must be included on the annual financial disclosure statement mandated by
A.R.S. §38-542 or other applicable law. A judge is obligated to disclose fully and accurately all
information requested on the annual disclosure statement and does not fulfill the statutory
obligation by reporting only the information required by Rules 3.12, 3.13, and 3.14. Applicable
law requires sufficient disclosure of the financial interests of and gifts to a judge and members of

his or her household to promote judicial accountability and integrity.

2. To avoid needless repetition of disclosure requirements, the Arizona judiciary deems
compliance with the substantive legal requirement as sufficient to meet the ethical obligations of
a judge and thus incorporates them in this code.

3. Reimbursement of expenses from a judge's employer need not be reported under Rule
3.l 4(C) or Rule 3.15.

RULE 3.16. ConductingWeddings

(A) The performance of wedding ceremonies by a judge is a discretionary function rather
than a mandatory function of the court.

(B) A judge shall not interrupt or delay any regularly scheduled or pending court
proceeding in order to perform a wedding ceremony.

(C) A judge shall not advertise his or her availability for performing wedding
ceremonies.

(D) A judge shall not charge or accept a fee, honorarium, gratuity, or contribution for
performing a wedding ceremony during court hours.

(E) A judge may charge a reasonable fee or honorarium to perform a wedding ceremony
during non-court hours, whether the ceremony is performed in the court or away from the court.
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CANON 4

A JUDGE OR CANDIDATE FOR IUDICIAL OFFICE SHALL NOT
ENGAGE IN POLITICAL OR CAMPAIGN ACTIVITY THAT IS
INCONSISTENT WITH THE INDEPENDENCE, INTEGRITY,

OR IMPARTIALITY OF THE JUDICIARY

RULE 4.1. Political and Campaign Activities of judges and ]judicial Candidates in
General

(A) A judge or a judicial candidate shall not do any of the following:

(1) act as a leader in, or hold an office in, a political organization;

(2) make speeches on behalf of a political organization or another candidate for
public office;

(3) publicly endorse or oppose another candidate for any public office;

(4) solicit funds for or pay an assessment to a political organization or candidate,
make contributions to any candidate or political organization in excess of the
amounts permitted by law, or make total contributions in excess of fifty percent of
the cumulative total permitted by law. See, e.g., A.R.S. § 16-905.

(5) actively take part in any political campaign other than his or her own campaign
for election, reelection or retention in office;

(6) personally solicit or accept campaign contributions other than through a cam-
paign committee authorized by Rule 4.4;

(7) use or permit the use of campaign contributions for the private benefit of the
judge, the candidate, or others, except as provided by law;

(8) use court staff, facilities, or other court resources in a campaign for judicial office;

(9) make any statement that would reasonably be expected to affect the outcome or
impair the fairness of a matter pending or impending in any court; or

(10) in connection with cases, controversies, or issues that are likely to come before the
court, make pledges, promises, or commitments that are inconsistent with the
impartial performance of the adjudicative duties of judicial office.

(B) A judge or judicial candidate shall take reasonable measures to ensure that other
persons do not undertake, on behalf of the judge or judicial candidate, any activities prohibited
under paragraph (A).
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(C) Except as prohibited by this code, a judge may:

(1) engage in activities, including political activities, to improve the law, the legal
system and the administration of justice; and

(2) purchase tickets for political dinners or other similar functions, but attendance at
any such functions shall be restricted so as not to constitute a public endorsement
of a candidate or cause otherwise prohibited by these rules.

Comment

General Considerasons

1. Even when subject to public election, a judge plays a role different from that of a
legislator or executive branch official. Rather than making decisions based upon the expressed
views or preferences of the electorate, a judge makes decisions based upon the law and the facts
of every case. Therefore, in furtherance of this interest, judges and judicial candidates must, to
the greatest extent possible, be free and appear to be free from political influence and political
pressure.

2. When a person becomes a judicial candidate, this canon becomes applicable to his or
her conduct. A successful judicial candidate is subject to discipline under the code for violation
of any of the rules set forth in Canon 4, even if the candidate was not a judge during the period of
candidacy. An unsuccessful judicial candidate who is a lawyer and violates this code may be
subject to discipline under applicable court rules governing lawyers.

Participation Ir: Political Activities

3. Public confidence in the independence and impartiality of the judiciary is eroded if
judges or judicial candidates are perceived to be subject to political influence. Although judges
and judicial candidates may register to vote as members of a political party, they are prohibited
by paragraph (A)(l) from assuming leadership roles in political organizations. Examples of such
leadership roles include precinct committeemen and delegates or alternates to political
conventions. Such positions would be inconsistent with an independent and impartial judiciary.

4. Paragraphs (A)(2) and (A)(3) prohibit judges and judicial candidates from making
speeches on behalf of political organizations or publicly endorsing or opposing candidates for
public office, respectively, to prevent them from abusing the prestige of judicial office to advance
the interests of others. Paragraph (A)(3) does not prohibit a judge or judicial candidate from
making recommendations in complying with Rule 1.3 and the related comments. These rules do
not prohibit candidates from campaigning on their own behalf or opposing candidates for the
same judicial office for which they are running.

5. Paragraph (A)(3) does not prohibit a judge or judicial candidate from privately
expressing his or her views on judicial candidates or other candidates for public office.

6. A candidate does not publicly endorse another candidate for public office by having
that candidate's name on the same ticket.
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7. Although members of the families of judges and judicial candidates are free to engage
in their own political activity, including running for public office, there is no "family exception"
to the prohibition in paragraph (A)(3) against a judge or candidate publicly endorsing
candidates for public office. A judge or judicial candidate must not become involved in, or
publicly associated with, a family member's political activity or campaign for public office. To
avoid public misunderstanding, judges and judicial candidates should take and should urge
members of their families to take reasonable steps to avoid any implication that the judge or
judicial candidate endorses any family member's candidacy or other political activity.

8. ]edges and judicial candidates retain the right to participate in the political process as
voters in all elections. For purposes of this canon, participation in a caucus-type election
procedure does not constitute public support for or endorsement of a political organization or
candidate and is not prohibited by paragraphs (A)(2) or (A)(3).

Stucements and Comments Made During a Campaign for judicial Office

9. Subject to paragraph (A)(9), a judicial candidate is permitted to respond directly to
false, misleading, or unfair allegations made against him or her during a campaign, although it is
permissible for someone else, including another judge, to respond if the allegations relate to a
pending case.

10. Paragraph (A)(9) prohibits judicial candidates from making comments that might
impair the fairness of pending or impending judicial proceedings. This provision does not
restrict arguments or statements to the court or jury by a lawyer who is a judicial candidate, or
rulings, statements, or instructions by a judge that may appropriately affect the outcome of a
matter.

ll. Paragraph (A)(9) must be read in conjunction with Rule 2.10, which allows judges to
make public statements in the course of their official duties.

Pledges, Promises, or Commitments Inconsistent with Impartial
Perfonnance of the Adjudicative Duties of ludicial Office

12. The role of a judge is different from that of a legislator or executive branch official,
even when the judge is subject to public election. Campaigns for judicial office must be
conducted differently from campaigns for other offices. The narrowly drafted restrictions upon
political and campaign activities of judicial candidates provided in Canon 4 allow candidates to
conduct campaigns that provide voters with sufficient information to permit them to distinguish
between candidates and make informed electoral choices.

13. Paragraph (A)(10) makes applicable to both judges and judicial candidates the
prohibition that applies to judges in Rule 2.l0(B), relaxing to pledges, promises, or commitments
that are inconsistent with the impartial performance of the adjudicative duties of judicial office.

14. The making of a pledge, promise, or commitment is not dependent upon, or limited
to, the use of any specific words or phrases; instead, the totality of the statement must be
examined to determine if a reasonable person would believe that the candidate for judicial office
has specifically undertaken to reach a particular result. Pledges, promises, or commitments must
be contrasted with statements or announcements of personal views on legal, political, or other
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issues, which are not prohibited. When making such statements, a judge should acknowledge
the overarching judicial obligation to apply and uphold the law, without regard to his or her
personal views.

15. A judicial candidate may make campaign promises related to judicial organization,
administration, and court management, such as a promise to dispose of a backlog of cases, start
court sessions on time, or avoid favoritism in appointments and hiring. A candidate may also
pledge to take action outside the courtroom, such as worldng toward an improved jury selection
system or advocating for more funds to improve the physical plant and amenities of the
courthouse.

16. ]judicial candidates may receive questionnaires or requests for interviews from the
media and from issue advocacy or other community organizations that seek to learn their views
on disputed or controversial legal or political issues. Paragraph (A)(l0) does not specifically
address judicial responses to such inquiries. Depending upon the wording and format of such
questionnaires, candidates' responses might be viewed as pledges, promises, or commitments to
perform the adjudicative duties of office other than in an impartial way. To avoid violating
paragraph (A)(10), therefore, candidates who respond to media and other inquiries should also
give assurances that they will keep an open mind and will carry out their adjudicative duties
faithfully and impartially if elected. Candidates who do not respond may state their reasons for
not responding, such as the danger that answering might be perceived by a reasonable person as

undermining a successful candidate's independence or impartiality, or that it might lead to
frequent disqualification. See Rule 2.11.

RULE 4.2. Political and Campaign Activities of judicial Candidates

(A) A judicial candidate shall:

(1) act at all times in a manner consistent with the independence, integrity, and
impartiality of the judiciary;

(2) comply with all applicable election, election campaign, and election campaign
fund-raising laws and regulations;

(3) review and approve the content of all campaign statements and materials
produced by the candidate or his or her campaign committee, as authorized by
Rule 4.4, before their dissemination; and

(4) take reasonable measures to ensure that other persons do not undertake on behalf
of the candidate activities other than those described in Rule 4.4 that the
candidate is prohibited from doing by Rule 4.1.

Rule 4.3. Campaign Standards and Communications

During the course of any campaign for nomination or election to judicial office, a judicial
candidate, by means of campaign materials, including sample ballots, advertisements in the
media, electronic communications, or a speech, press release, or any other public communica-
tion, shall not knowingly or with reckless disregard do any of the following:
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(A) Post, publish, broadcast, transmit, circulate, or distribute information concerning the
judicial candidate or an opponent that would be deceiving or misleading to a reasonable person;

(B) Manifest bias or prejudice toward an opponent that would be prohibited in the
performance of judicial duties under Rule 2.3(B), which prohibition does not preclude a judicial
candidate from making legitimate reference to the listed factors when they are relevant to the
qualifications for judicial office;

(C) Use the title of an office not currently held by a judicial candidate in a manner that
implies that the judicial candidate currently holds that office;

(D) Use the term "judge" when the judicial candidate is not a judge unless that term
appears after or below the name of the judicial candidate and is accompanied by the words
"elect" or "vote," in prominent lettering, before the judicial candidate's name or the word "for,"
in prominent lettering, between the name of the judicial candidate and the term "judge";

(E) Use the term "re-elect" when the judicial candidate has never been elected at a
general or special election to the office for which he or she is a judicial candidate;

(F) Misrepresent the identity, qualifications, present position, or any other fact about the
judicial candidate or an opponent;

(G) Make a false or misleading statement concerning the formal education or training
completed or attempted by a judicial candidate; a degree, diploma, certificate, scholarship, grant,
award, prize, or honor received, earned, or held by a judicial candidate; or the period of time
during which a judicial candidate attended any school, technical program, college, or other
educational institution;

(H) Make a false or misleading statement concerning the professional, occupational, or
vocational licenses held by a judicial candidate, or the candidate's employment history and
descriptions of work-related titles or positions;

(I) Make a false or misleading statement about an opponents personal background or
history;

(1) Falsely identify the source of a statement, issue statements under the name of another
person without authorization, or falsely state the endorsement of or opposition to a judicial
candidate by a person, organization, political party, or publication.

Comment

1. A judicial candidate must be scrupulously accurate, fair, and honest in all statements
made by the candidate and his or her campaign committee. This rule obligates the candidate and
the committee to refrain from making statements that are false or misleading or that omit facts
necessary to avoid misleading voters.

2. A sitting judge, who is a judicial candidate for an office other than the court on which
he or she currently serves, violates Rule 4.3(C) if he or she used the title "judge" without
identifying the court on which the judge currently serves.

39

APP-302
Decision No. 76640



AU-00000E-17-0079

3. judicial candidates are sometimes the subject of false, misleading, or unfair allegations
made by opposing candidates, third parties, or the media. For example, false or misleading

statements might be made regarding the identity, present position, experience, qualifications, or
judicial rulings of a candidate. In other situations, false or misleading allegations may be made
that bear upon a candidate's integrity or fitness for judicial office. As long as the candidate does
not violate this rule, the candidate may make a factually accurate public response. 111 addition,
when an independent third party has made unwarranted attacks on a candidate's opponent, the
candidate may disavow the attacks and request the third party to cease and desist.

RULE 4.4. Campaign Committees

(A) A judicial candidate subject to public election may establish a campaign committee to
manage and conduct a campaign for the candidate, subject to the provisions of this code. The
candidate is responsible for ensuring that his or her campaign committee complies with
applicable provisions of this code and other applicable law. See generally A.R.S. §16-901 et seq.

(B) A judicial candidate subject to public election shall direct his or her campaign
committee to solicit and accept only such campaign contributions as are permissible by law and
to comply with all applicable statutory requirements for disclosure and divestiture of campaign
contributions.

Comment

l. Indicial candidates are prohibited from personally soliciting campaign contributions or
personally accepting campaign contributions. See Rule 4.l(A)(6). This rule recognizes that in
many jurisdictions, judicial candidates must raise campaign funds to support their candidacies,
and permits candidates, other than candidates for appointive judicial office, to establish
campaign committees to solicit and accept lawful f inancial contributions or in-kind
contributions.

2. Campaign committees may solicit and accept campaign contributions, manage the
expenditure of campaign funds, and generally conduct campaigns. Candidates are responsible
for compliance with the requirements of election law and other applicable law and for the
activities of their campaign committees.

3. During the campaign, the candidate and his or her campaign committee should
consider whether a contribution may affect the independence, integrity, and impartiality of the
judge. The judicial candidate and his or her campaign committee should be aware that
contributions could create grounds for disqualification if the candidate is elected to judicial
office. See Rule 2.11.

Rule 4.5. Activities of judges Who Become Candidates for NonjudicialOffice

(A) Upon becoming a candidate for a nonjudicial elective office other than as a candidate
to a constitutional convention, a judge shall resign from judicial office.

(B) Upon becoming a candidate for a nonjudicial appointive office, a judge is not required
to resign from judicial office, provided that the judge complies with the other provisions of this
code.
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Comment

1. In campaigns for nonjudicial elective public office, candidates may make pledges,
promises, or commitments related to positions they would take and ways they would act if
elected to office. Although appropriate in nonjudicial campaigns, this manner of campaigning is
inconsistent with the role of a judge, who must remain fair and impartial to all who come before
him or her. The potential for misuse of the judicial office, and the political promises that the
judge would be compelled to make in the course of campaigning for nonjudicial elective office,
together dictate that a judge who wishes to run for such an office must resign upon becoming a
candidate.

2. The "resign to run" rule set forth in paragraph (A) ensures that a judge cannot use the
judicial office to promote his or her candidacy and prevents post-campaign retaliation from the
judge in the event the judge is defeated in the election. When a judge is seeking appointive
nonjudicial office, however, the dangers are not sufficient to warrant imposing the "resign to
run" rule.
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INDEX TO THE CODE OF JUDICIAL CONDUCT

(Revised May 3, 2010)

This index is not a part of the official version of the code adopted by the Arizona Supreme

Court. No representations are being made as to its completeness and suggestions for subject

classifications are welcome at any time.

A

Rule 1.3

Rule 1.2, Comment 4

Rules 2.2, 2.4, 2.5(A), 2.7, 2.8 and 29(A)(3)

Rules 2.5, 2.12 and 2.13

Application, Part A, Comment 1

Rule 1.3, Comment 4

Scope, Para. 5

Rule 3.2

Preamble, Para. 2; Canon 1, Rule 1.2

Rule 1.2, Comment 5

Rule 2.9, Comment 5.

Application, Part A(1)

Application, Part A(2)

Scope, Para. l

Rule 2.13

Rule 3.8

Rule 3.4

Rule 2.14, Comment l

Terminology

Rules 2.14, 2.15

Rule 3.9

Scope, Para. 3

Rule 3.8(A)

Rule 3.]3(B)(6) and (8)

Abuse of prestige of office
Access to justice
Adjudicative responsibilities
Administrative responsibilities
Administrative law judges
Advertising, control of
Aggravating factors
Appearance before government bodies
Appearance of impropriety
Appearance of impropriety, test for
Appellate judges, communication with
Applicability of code to all judges
Applicability to judicial candidates
Application section, purpose of
Appointments, administrative
Appointments, fiduciary
Appointments, governmental
Appropriate action, defined
"Appropriate authority," defined
Appropriate authority, reporting to
Arbitrator, service as
Aspirational goals
Attorney in fact
Awards, accepting

B

Rule 3.13(B)(10)(a)

Rule 3.13

Rule 3.13

Rule 2.3

Rule 2.11(A)(1), Rule 3.1, Comment 3

Rule 2.3(B)

Rule 3.7(A)(6)(charifY); Rule 3.11(B)

Rule 3.11

Rules4.1, 4.2, 4.3

Bar activities, invitations to

Benefits, accepting

Bequests, accepting

Bias or prejudice prohibited

Bias as basis for disqualification

Bias, list of factors

Board membership

Business activities

c

Campaign activities
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See "judicial Candidate"
Scope, Para. 2
Rule 3.4, Comment 2
Rule 3.3
Rule 3.7
Rule 3.13(B)(]0)(b)
Rule 3.l3(B)(l0)(b)
Preamble, Para. 3
Preamble, Para. 3
Rule 3.4
Rule 4.4
Scope, Para. 3
Rule 2.l0(B)
Rule 4.l(l0), Comments 12 through 14
See Ex Parte Communications
Rule 3.12
Rule 3.13
Preamble, Para. 1; Rule 2.5(A)
Rule 2.7, Comment 2
Application, Part E
Rule 1.1
Canon 3
Terminology
Rule 1.2
Preamble, Para. 1
Rule 3.2
Application, Part C
See "soliciting contributions"
Rule 2.5(c)
2.12(A)

Campaign committees Rule 4.4
Campaign contributions Rules 4.1, 4.4
Campaign for nonjudicial office Rule 4.5
Campaign speeches Rule 4.1(A)(2)
Campaign standards and communications Rule 4.3

Candidate, defined
Canons as overarching principles
Ceremonial occasions
Character witness, acting as
Charitable activities, in general
Charitable activities, invitations to
Civic activities, invitations to
Code as basis for regulation
Code not an exhaustive guide
Committees, governmental
Committees, campaign
Comments, purpose of
Commitments, pending cases
Commitments, controversies or issues
Communications
Compensation, extrajudicial activities
Compensation, reporting
Competence
Complaint, no automatic recusal
Compliance by new judges
Compliance with the law and code
Conflict, duty to minimize risk of
"Contribution," defined
Confidence in judiciary, promoting
Confidence in legal system
Consultation with government officials
Continuing part-time judge
Contributions
Cooperation with others
Court personnel, supervisory duties over

D
Decisions, responsibility to decide
Delay
Demeanor with jurors
"De mini mis" interest, defined
De minims interest, disqualification
Dignity of judicial office

Rule 2.7
Rule 2.5
Rule 2.8
Terminology
Rule 2.11 (A)(2)(C)
Preamble, Para. 2
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Rule 2.5(A)
Rules 3.7(A)(6), 3.11 (B)
Rule 2.14
Rule 2.16
Scope, Para. 2
Rules 2.15, 2.16
Rule 4.4(B)(3)
Scope, Para. 2
Rule 3.6, Comment 2
Rule 3.6
Rule 2.7, Comment 1
Rule 2.11
Rule 2.7, Comment 2
Terminology

Diligence
Director, serving as
Disability, duty to take action
Disciplinary authorities, cooperation with
Disciplinary action for violating rule
Disciplinary responsibilities
Disclosure of campaign contributions
Discretion, professional
Discrimination, invidious defined
Discrimination, organizations
Disqualification, unwarranted
Disqualification, in general
Disqualification not automatic
"Domestic partner," defined

E

Terminology
Rule 2.ll(B), Comment 6
Rule 2.ll(A)(3)
Rule 37(C)(2)
See "judicial education"
Rule 3.7
Rule 4.l(A)(5)
Rule 4.l(A)(3)
Rule 3.7(C)(2)
Scope, Para. 5
Rule 2.2, Comment 3
Rule 3.2
Application, Parts B through D
Rule 2.9(A)
Rule 2.9(A)(2), Comment 7
Rule 2.4
Canon 3
Rule 3.1

"Economic interest," defined
Economic interest, applied
Economic interest, as disqualification
Endorsing projects and programs
Education
Educational organizations and activities
Election or reelection
Endorsements, political
Endorsements, legal projects and programs
Enforceability of rules
Errors of law, good faith
Executive or legislative body
Exemptions for part-time judges
Ex parte communications
Experts, consulting
External influences on conduct
Extrajudicial activities
Extrajudicial activities, in general

Rule 2.9(C)
Rule 2.ll(A)(1)
Preamble, Para. 1; Rule 2.2
Rule 4.3(G), (H), and (I), Comment 3
Rule 3.ll(A) and (B)
Rule 1.2, Comment 5.
Rule 2.4(B)

F

Facts, independent investigation of
Facts, personal knowledge of
Fairness
False or misleading statement, candidate
Family business
Family circumstances
Family relationships
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Rule 2.l3(A)(2)
Rule 2.4(A)
Rule 3.8
Terminology
Application, Part E, Comment 1

Rule 3.11
Application, Part E
Rule 3.15
Rule 4.1(A)(4)
Rule 3.7(A)

Favoritism, in appointments
Fear of criticism
Fiduciary, appointment as
"Fiduciary," defined
Fiduciary, serving when selected
Financial activities, in general
Financial activities, time for compliance
Financial reporting requirements
Fund-raising, for candidates
Fund-raising, in general

Preamble, Para. 3
Rule 3.13
Rule 3.15
Rule 3.13, Comment 5
Rule 3.13
Rule 2.13, Comment 1

G
General ethical standards apply
Gifts, generally
Gifts, reporting requirements
Gifts to family members
Guardian, accepting appointment as
Guardians, appointment of

H
Rule 2.3, see also "sexual harassment"
Rule 3.12, Comment l

Harassment prohibited
Honoraria, accepting

I
See "disability"
Rule 2.2
Terminology
Rule 2.11(A)(1)
Canon 2
Preamble, Para. 1, Rule 1.2, Rule 2.2

Canon 1
Terminology
Terminology
Rule 1.2, Comment 5.
Preamble, Para. 1; Rule 1.2
Terminology
Canon 1, Rule 1.2
Scope, Para. 4
Rule 2.4
Rule 4.1, Comment 1
See "external influences"
Preamble. Para. 1; Rule 1.2
Terminology

Impairment, duty to take action
Impartiality and fairness
"Impartiality," defined
Impartiality, disqualification
Impartially, performing duties
Impartiality, promoting
Impartiality, upholding
"Impending matter," defined

"Impropriety," defined
Improprieties, actual
Independence
"Independence," defined
Independence, in general
Independence versus rules
Influence, in general
Influence, political
Influences on judge
Integrity
"Integrity," defined
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Investments, managing and holding
Investigating facts independently
Invidious discrimination

Rule 3.11
Rule 2.9(c)
Rule 3.6(A), Comments I through 3

Terminology
Rule 4.3(A) and (B)
Rule 2.1
Preamble, Para. 3; Application, Part A(2)

Terminology

Rules 4.1, 4.2, 4.3, 4.4

Scope, Para. 4

Scope, Para. 2

See "adjudicative,""administrative," "disciplinary"

Rule 2.5(C)
Rule 2.16, Comment 2
Preamble, Para. 1
See "misconduct"
Rule 1.3, Comment 3
Rule 2.8(C)
Rule 2.8(A) and (B)

J
"Judge," defined
Nudge, use of title in campaigns
Judicial dunes, giving precedence to
Indicial candidate, code applies to
"]judicial candidate," defined
judicial candidate, in general
judicial decisions, independence
Indicial discretion
]judicial duties or responsibilities
]judicial education requirements
]judicial employees
judicial office as public trust
]judicial misconduct
]judicial selection, participation in
jurors, comments to
]furors, demeanor with

K
"Knowingly," defined Terminology
Knowingly or knows, disqualification Rule 2.11
Knowledge, judicial or lawyer misconduct Rule 2.l5(A) and (B)

L
Terminology
Rule 3.10
Rule 2.8(B)
Rule 2.15(B)
Rule 3.11 (C)(3)
Rule 3.13(B)(2), Comment 3
See "misconduct"
Rule 2.9(A)
Rule 3.7(C)(1 )
Rule 1.3, Comments 1 and 2
Rule 3.7, Comment 4
Scope, Para. 5
Rule 2.8(B)
Rule 2.6(A)
Rule 2.2, Comment 4

llLaw'l/ defined
Law practice prohibited
Lawyers, conduct towards
Lawyers, disability and impairment
Lawyers, financial activities with
Lawyers, gifts from
Lawyer misconduct
Lawyers, ex parte communications with
Leadership activities
Letterhead, use for personal business
Letterhead, listing name on organizational
Liability, rules not a basis for
Litigant, conduct when dealing with
Litigant, right to be heard
Litigant, self-represented
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Rule 3.13Loans, accepting and reporting

M
Rule 3.9
Terminology
Terminology

Mediator, service as
"Member of judge's family," defined
"Member of judge's family residing

in judge's household," defined
Membership, discriminatory organizations Rule 3.6
Memberships, soliciting Rule 3.7(A)(3)
Military service Rule 3.16, Comment 4
Misconduct, responding to Rule 2.15
Mitigating factors Scope, Para. 5

Rule 2.11. Comment 3
Rule 2.13(A)(2), Comment 2
Rule 37(A)(6)
Application, Part E
Application, Part E
Terminology
Rule 3.4

N

Necessity, rule of
Nepotism
Nonlegal advisor, serving as
New judges, compliance with code
New judge serving as fiduciary
"Nonpublic information," defined
Nonpublic information, use of

Rule 2.11(A)(2)(a), Rule 3.7(A)(6>, 3.11
Rule 3.16
Rule 3.6
Rule 3.7
Rule 4.l(A)

o
Officer, serving as
Officiating in weddings
Organizations, discriminatory
Organizations, participation in
Organizations, political

P

Rule 3.7
See "external influence"
Application, Part D, Comments
Terminology
Rule 2.10
Application, Part C
Scope, Para. 2
Rule 1.3, Comment 1
Rule 3.8(A)
Terminology
Rule 2.11(A)(5)
Rule 4.1(A)(10), Comments 12 through 16
Rule 2.10(B)

Participation in outside activities
Partisan interests
Parttime judges, examples of use
"Pending matter," defined
Pending cases, statements on
Periodic part-time judge
Permissive terms, use of
Personal business, use of letterhead
Personal representative, serving as
"Personally solicit," defined
Pledges, basis for disqualification
Pledges, promises and commitments
Pledges, related to cases and issues
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Canon 4, Rule 4.1
See "external influences"
Terminology
Rule 4.1(A)
Rule 3.10
Rule 2.3, see also "bias"
Rule 1.3
Rule 3.3, Comment
Application, Part A, Comment 3
Rule 29(A)(3)
Rule 3.7(B), Comment 5
Rule 1.2, Comment 4
See "pledges"
Rule 2.5, Comments 3 and 4
See "litigant, self-represented"
Application, Part D
Rule 2.4(A)
Preamble, Para. 2; Rule 1.2, Comment 3
Terminology
Rule 3.2
Rule 2.11 (A)(5)
Rule 2.10
Rule 3.13(B)(9)
Rule 1.2, Comment 6, Rule 2.1, Comment 2
Rule 1.3, Comment 5

Political activities, generally
Political influence
"Political organization," defined
Political organization, membership in
Practice of law, prohibited
Prejudice prohibited
Prestige of office, avoiding abuse of
Prestige of office, testifying as witness
Problem-solving courts
Probation officer, communicating with
Probono legal services
Professionalism, support of
Promises
Prompt disposition of court business
Pro sh litigant
Pro tempore part-time judge
Public clamor
Public confidence
"Public election," defined
Public hearing, appearing at
Public statement
Public statements on pending cases
Public testimonial, gifts incidental to
Public understanding, promoting
Publications, writing for

Rule 4.1, Comment 15
Q
Questionnaires, responding to

R
Real estate, managing
Reason, rules of
RecommendaNons and references
Recommending judicial candidates
Reimbursement, in general
Religious organizations and activities
Remunerative activities
Retaliation prohibited
Retired judge, application of rules
Right to be heard, ensuring
Role of judiciary
Rules of Professional Conduct
Rules of reason

Rule 3.11(A), Comment 1
Scope, Para. 5
Rule 1.3, Comment 2
Rule 1.3, Comment 3
3.14
Rule 3.7
Rule 3.11
Rule 2.16(B)
Application, Part B
Rule 2.6(A) and related comments.
Preamble, Para. I
Rule 2.l5(B)
Scope, Para. 4
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Scope, Para. 2Rules, purpose of

Rule 3.13(B)(8)
See "litigant, self-represented"
Rule 2.6(B) and related comments.
Rule 2.3, Comment 4
Rule 2.5, Comment 5
Rule 3.13(B)(3)
Rule 3.1, Comment 4
Rule 37(A)(2)
Rule 4.1 (A)(4)
Rule 37(A)(4)
See "campaign speeches"
Rule 4.3(G), (H), and (I), Comment 3
Rule 2.12

s
Scholarships, accepting
Self-representation
Settlement, encouraging
Sexual harassment
Sixty-day rule, reference to
Social hospitality, accepting
Soliciting contributions, coercion
Soliciting contributions, in general
Soliciting contributions, political
Speaking at events, in general
Statements, campaign
Statements, false or misleading
Supervisory authority and duties

T
Rule 3.11, Comment 4
Rule 3.1, Comment 5
Rule 1.2, Comment 5
Terminology
Application, Part E
See "reimbursement of expenses"
Rule 3.8(A)
Rule 2.11 (A)(2)

Teaching at educational institution
Telecommunications policy
Test for appearance of impropriety
"Third degree of relationship," defined
Time for compliance, new judges
Travel
Trustee, appointment as
Trustee, disqualification

w
Rule 3.14
Rule 3.16
Rule 2.8(B)
Rule 2.11(A)(2)(d)
Rule 3.3

Waiver of fees or charges
Weddings
Witness, conduct toward
Witness, judge as material
Witness, testifying as character
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UNETHICAL, Black's Law Dictionary (10th ed. 2014)

Black's Law Dictionary (Roth ed. 2014), unethical

UNETHICAL

Bryan A. Gamer Editor in Chief
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unethical oz# (l87l) Not in conformity with moral norms or standards of professional conduct. See LEGAL ETIIICS.
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