
DUCKFI ED BY

8 4

6RIQlll1AL \\\\\\\\\\l\l\ll\l\l\\l\
00001 74826

B E F O R E  T H E  A R I Z O N A C O R P O R A T I O N  C O M M I S S I O N

283
¥'~4

w

COMMIS S IONERS
oz:
oz:
;...a
03

3,-mv§

m
-I

DOUG LITTLE ..  Cha irma n
BO B S TUMP
BOB BUR NS

TOM FORE S E
ANDY TO BIN

M--I

rm
s o

In the  ma tte r of: ) DOCKE T NO. S -2 0 9 3 2 A-1 5 -0 _ 2 0

)
LOANGO CORP ORATION, a  Uta h  c o rpora tion , ) S ECURITIES  DMS ION'S  P OS T-

HEARING BRIEF
JUSTIN C. BILLINGSLEY and HEATHER
BILLINGSLEY, husband and wife,

Arizona Ccmoration Commission
J EFFREY S COTT P ETERS ON, a n unma rrie d
ma n, DOCKETED

1

2

3

4

5

6

7

8

9

10

11

12 J OHN KE ITH AYE RS  a nd  J E NNIFE R ANN
BRINKMAN-AYERS , hus ba nd  a nd  wife ,

NOV 16 2016

Res pondents .

)
)
)
)
)
)
)
)
)
)
)
>

1. PROCEDURAL HISTORY

13

14

15 The S ecuritie s Divis ion ("Divis ion") o f  t h e Arizona Corpora tion Commis s ion

16 ("Comnlis s ion") s ubmits  its  pos t-he a ring brie f a s  follows :

17

18 On J une  30, 2015, the  Divis ion filed a  Notice  of Opportunity for Hea ring Rega rding P ropos ed

19

20 Othe r Affirma tive  Action ("Notice ") a ga ins t Re s ponde nts  Loa f Go Corpora tion, J us tin C. Billings le y,

Z1 J e ffre y S cott P e te rs on, a nd J ohn Ke ith Aye rs  (colle ctive ly "Re s ponde nts "), in which the  Divis ion

22 a lle ge d viola tions  of the  Arizona  S e curitie s  Act ("Act") in  conne c tion with  the  offe r a nd s a le  of

23

Orde r to Ce a s e  a nd De s is t, Orde r for Re s titution, Orde r for Adminis tra tive  P e na ltie s , a nd Orde r for

s ecuritie s  in the  form of promis s ory notes . A11 Res pondents  filed Ans wers  to the  Notice .

24 On  Augus t 22 ,  2016 , Admin is tra tive  La w J udge  Ma rk P re n t ("ALJ  P re n t") is s ue d  the

25 Thirteenth P rocedura l Orde r s cheduling the  hea ring to begin on September 26, 2016.

26
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Docket No. S-20932A-15-0220

1 The administra tive  hearing began on September 26, 2016, and ended on September 28, 2016.1

2 11. JURISDICTION

3 The  Commiss ion ha s  jurisdiction ove r this  ma tte r pursua nt to Article  XV of the  Arizona

Constitution and the  Securities  Act.4

5 111. FACTS

6 Ba se d on the  e vide nce  in the  re cord, the  Commiss ion ca n find the  following fa cts .

7 A. The Respondents

8

9

10

11

12

13

Loa f Go Corpora tion ("Loa f Go") is  an expired Utah corpora tion tha t was  organized

under the laws of the state of Utah in June 2011 and was located in Chandler, Arizona. Loaf Go has not

been registered by the Commission as a securities salesman or dealer

2. Justin C. Billingsley ("Billingsley") has been, a t a ll re levant times, i.e . June 201 l through

April 2012, a  married man. From at least June 2011 through approximately February 2012, Billingsley

was  a  re s ident of the  s ta te  of Arizona . Billings ley has  not been regis te red by the  Commiss ion a s  a

securities salesman or dealer.314

15

16

17

At a ll re le va nt time s , Billings le y wa s  Vice  P re s ide nt a nd a  Dire ctor of Loa nGo.4

Billings le y wa s  lic e ns e d  a s  a n  Arizona  ins ura nce  p roduce r from  Ma y 13 ,  2003  to

Februa ry 28, 2015.5

5.18

19

Jeffrey Scott Peterson ("Peterson") has been at all relevant times an unmarried man and

resident of the  s ta te  of Arizona . Pe terson has not been regis te red by the  Commission as  a  securities

salesman or deaier.620

21 6.

Loa nGo.7

At a ll re le va nt time s , P e te rson wa s  the  CEO a nd Cha irma n of the  Boa rd of Dire ctors  of

22

23

24

25

26

1 Citations to the hearing transcript are cited as T.[page]. Line numbers are indicated by a colon, e.g. T. 101 :3-5.
Citations to the hearing exhibits are cited as the exhibits numbers, e.g. S-l .
Hz Admitted in all parties' Answers
3 Admitted in the Billingsleys' Answer
4 Admitted in all parties' Answers
5 s-2
6 Admitted in Loaf Go and Peterson's Answer
7 Admitted in all parties' Answers

2

4.

3.

1.

4



¢

\ *¢ 1

Docke t No. S -20932A-15-0220

1

2

3

4

John Keith Ayers ("Ayers") has been, a t a ll re levant times, a  manned man and resident

of the  s ta te  of Arizona  (Loaf Go, Billings ley, Pe te rson, and Ayers  may be  re fe rred to collective ly a s

"Respondents").8

At all re levant times, Ayers was President and a  Director of LoanGo.9

5

6

7

8

9

1 0

11

1 2

He a the r Billings le y wa s , a t a ll re le va nt time s , the  spouse  of Re sponde nt Jus tin C.

Billingsley,10 and Jennifer Ann Brinkman-Ayers was, a t a ll re levant times, the  spouse  of Respondent

J ohn Ke ith Aye rs " (He a the r Billings le y a nd J e nnife r Ann Brinkma n-Aye rs  ma y be  re fe rre d to

203 l (C) sole ly for purposes of de termining the  liability of the  marita l communities .

10. At a ll re levant times, Billingsley and Ayers were  acting for the ir own benefit and for the

benefit or in furtherance of Billingsley, Ayers, and Respondent Spouses ' marita l com1nunities.'2

Billings le y, P e te rs on, a nd Aye rs  cre a te d Loa f Go to be  a n online  pa yda y le nding

1 3

11.

12.1 4

1 5

1 6 13.

1 7

1 8

Billingsley, Pe te rson, and Ayers  were  the  only directors  of Loaf Go and owned equa l

sha res  of the  company."

Pe te rson incorpora ted Loa f Go and was , a t a ll re levant times , the  only director who

was a  signer on LoanGo's  bank accounts.15 Peterson a lso gave Ayers account information sufficient

to a llow Ayers  to monitor LoanGo's  bank accounts .'6

14.1 9

20

Aye rs  contribute d his  knowle dge  of the  ma rke ting of pa yda y loa ns  a nd provide d

Loaf Go with the  use  of employees and office  space of one of his  other companies.17

2 1

22

23

24

25

26

8 Admitted in the Ayers ' Answer
9 Admitted in a ll pa rties ' Answers
10 Admitted in the Billings leys ' Answer
11 Admitted in the Ayers ' Answer
12 Admitted in the Ayers ' Answer
13 Admitted in a ll parties ' Answers
14 S-23
15 Admitted in Loaf Go and Peterson's  Answer
16 T.197:18-198:3, S-36 a t ACC1068-1069 on 10/05/2011 a t 10:06:58-10:07:56
17 S-39 p.50:16-51:11, p.52:12-20

7.

9.

8.
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1 1 5 .

2

3

Ayers ' role  a t Loa f Go was  to deve lop marke ting to borrowers , deve lop the  webs ite

with which loans  would be  offe red, coordina te  the  software  the  company would use , and s tructure

the  ca ll cente r opera tions ." Ayers  a lso prepared LoanGo's  applica tion for a  Utah lending license .19

4 B. The Notes and Investors

5 1 6 .

6

7 1 7 .

8 18.

9

1 0

11

1 2 1 9 .

13 20.

1 4

1 5

1 6

1 7

1 8

On S e pte mbe r 7, 2011, Billings le y, P e te rson, a nd Aye rs , a s  dire ctors  of Loa f Go,

Peterson hired an a ttorney to prepare  an offering memorandum for LoanGo.2l

From September 2011 to April 2012, Loa f Go offe red promissory note s  ("Notes") to

inve s tors  through Billings le y a nd sold Note s  to inve s tors  through Billings le y a nd P e te rson. From

October 2011 to February 2012, Pe te rson and Ayers  often communica ted with Billingsley and each

othe r a bout Billings le y's  progre ss  se lling the  Note s ."

The  Notes  were  not regis te red by the  Commission.

Five  inve s tors  inve s te d a  tota l of $250,000 in e xcha nge  for Loa f Go Note s . Mrs .

Erickson invested $30,000 on September 28, 2011.23 Mrs . Rowley invested $45,000 on October 6,

2011 .24 Mr. Goble  inve s te d $25,000 on Octobe r 13, 2011 .25 Mr. S me ltze r inve s te d $50,000 on

Octobe r 19, 2011.26 Mr. J ordan inves ted $70,000 on Februa ry 21, 2012, and he  inves ted an additiona l

$30,000 on April 13, 2012.27 (Mrs . Erickson, Mrs . Rowley, Mr. Goble , Mr. Smeltze r, and Mr. Jordan

may be  referred to collective ly as  "the  Investors").

1 9

20

2 1

22

23

24

25

26

18 Admitted in the Ayers' Answer
19 S-39 P,44:4-21
20 Admitted in all parties' Answers
21 S-38 p.29:15-23
22 S-36 at ACC1065 on 10/3/2011 at 16:07:28 through 10/4/2011 at 9:29:32; S~36 at ACC1066 on 10/4/2011 at
10:04:48-l0:05:48, S-36 at ACC1067 on 10/5/2011 at 9:49:31~09:49:40; S-36 at ACC1069 on 10/6/2011 at 11:17:43-
11:18:45; S-36 at ACC1073 on 11/22/2011 at 10:55:27-10:55:50, S-36 at ACC1075 on 12/13/2011 at 10:18:08-
10:18:16; S-36 at ACC1076 on 12/14/2011 at 15:15:01 through 12/21/2011 at l2:31:57; S-36 at ACC1077 on
1/20/2012 at 15:01:01~15:01:16, S-36 at ACC1078 on 1/26/2012 at 16:11:54 through 1/31/2012 at 14:25:03; S-36 at
ACC1078 on 2/21/2012 at 11:16:21-11:16:33
23 S-4, S-7, S-27 at ACC3063
24 s-8, s-28 at ACC3066
25 S-10, S-28 at ACC3066, S-43
26 S-12, S-28 at ACC3066
27 S-16, S-30 at ACC41, S-41, S-42
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1 21.

2

3

4

All of the  Investors  firs t met Billingsley during insurance  seminars  tha t Billingsley he ld

a t a  re cre a tiona l ve hicle  pa rk in Ca sa  Gra nde , Arizona ." All of the  Inve s tors  subse que ntly bought

a nnuitie s  from Billings le y."

22.

5

6

Billingsley called Mr. Jordan about Loaf Go and scheduled an office appointment to discuss it further.31

Billingsley asked Mrs. Rowley to invest in Loaf Go afte r she  ca lled Billingsley in 2011 and asked him

7 what she should do with approximately $45,000 she had just received. 32

8 23.

9

1 0

Before  they inves ted, Mrs . Rowley, Mr. Sme ltze r, Mrs . Erickson, and Mr. Jordan did

not discuss  the  Loa f Go inve s tme nt with a nyone  othe r tha n Billings le y." Nor did the y re ce ive  a ny

documents describing Loaf Go before  they invested.34

11 24. The  Inves tors ' accounts  of how Billings ley described Loaf Go to them a re  consis tent

1 2

13

1 4

1 5

16

with Billings ley's  admiss ion tha t he  "thought for sure  [Loaf Go] was  nothing but success . And I was

e xcite d a bout it, a nd I te nde d to ta lk a bout it."35 Billings le y told Mrs . Erickson tha t Loa f Go wa s  a

ne w compa ny he  wa s  s ta rting, a nd tha t inve s ting in Loa f Go wa s  a  gre a t, low-ris k opportunity."

Billingsley told Mrs. Rowley he  was s ta rting a  company with others  and tha t it would be  a  very good,

profita ble  inve s tme nt for he r but told he r ve ry little  a bout it.37 S he  wa s  willing to inve s t without

1 7

1 8

knowing a ny more  de ta ils  a bout Loa f Go be ca use  she  trus te d Bi11ings le y.38 Billings le y told Mr.

Smeltzer tha t Loaf Go was a  new company he  was s tarting, and he  repeatedly told Mr. Smeltzer tha t

1 9

20

2 1

22

23

24

25

26

28 T.24117-19, T.60:6~l0, T.l00:5-l 1, T.408:3-8
29 T.25:l-11, T.60:11-13, T.62:24~63:3, T.64: 15-21, T.l00:l2-21, T.335:25-336:2, T.343:4-5, T.348:2l-25,
T.350:5-9, T.351 :4-10
30 T.60:l6-19, T.62:l3-20, T.64:22-24
31 T.l00:24-lOl:4
32 T.25:l5-23
33 T.27:l9-21, T.6l:7-9, T.65:23-25, T.l02:l2-l4
34 T.27:22-28:2, T.33:2l-34:2, T.6l :24-62:l, T.66:7~l0, T.l05:24-l06:l4. Although the  Divis ion's  Notice  a lleged
that Mr. Jordan received an offering memorandum before he inves ted, the Divis ion concedes  tha t this  a llegation was
incorrect. Ins tead, Mr. Jordan's  tes timony should be credited, namely tha t he received no descriptive documents  until
a fter he had inves ted his  full $100,000. T.105:24~106: 14. Accordingly, the Divis ion's  a llega tions  regarding omiss ions
in the offering memorandum can be dis regarded.
35 T.4l 1:18-20
36 T.65:4-13
37 T.25:24~26:4, T.46:3-1 l
38 T.27:4~10

5
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1

2

3

4 25.

5

inve s ting in Loa f Go wa s  low-risk.39 Billings le y told Mr. Jorda n tha t Loa f Go wa s  a  ne w bus ine ss

tha t had potentia l and would be  a  good inves tment for Mr. Jordan.40 Billings ley a lso told him tha t

Loa f Go would pe rform be tte r than Mr. Jordan's  othe r inves tments ."

Billings le y did not te ll Mrs . Erickson, Mrs . Rowle y, Mr. Sme ltze r, or Mr. Jorda n tha t

the ir money might be  used to pay him a  commiss ion or to repay Billings ley and Pe te rson's  loans  to

LoanGo.426

7 26.

8

By the  time Mr. Jordan invested on February 21, 2012, Loaf Go had a lready defaulted

on its  Note s  to the  four e a rlie r Inve s tors .43 Howe ve r, Billings le y did not te ll Mr. Jorda n a bout the

defaults.449

1 0 27.

11

1 2

Billings ley was  in Arizona  when he  spoke  to each of the  Inves tors  about LoanGo.45

Mrs. Erickson, Mrs. Rowley, and Mr. Smeltzer mailed their investment checks to an Arizona address.46

Peterson signed the Investors ' subscription agreements and Notes.4728.

1 3 29.

1 4

To da te , the  Inves tors  have  not rece ived any inte re s t payments  or a  re fund of the ir

principa l inve s tme nts ."

1 5 C. Billing_s lev's  Tes timony Was  Not Credible

1 6

1 7

1 8

1 9

20 31.

2 1

30. Billingsley's  tes timony was not credible  because  it was  inconsis tent in many respects

with the  te s timony of a ll othe r witne s s e s . In pa rticula r, Billings le y's  te s timony wa s  not cre dible

regarding how the  Inves tors  lea rned about Loaf Go, wha t information they rece ived about Loaf Go,

and who they spoke to about Loaf Go.

Billingsley cla imed tha t he  did not present Loaf Go to the  Investors  as  an investment

opportunity a nd "it jus t e ve ntua lly ca me  up in conve rs a tion" while  dis cus s ing his  own bus ine s s

22

23

24

25

26

39 T.60:20-3
40 T.101 :5-12
41 T.101:13~19
42 T.27:11-18, T.61:4-6, T.65:l7-22, T.10l:25-10218
43 T.254:5-255:10
44 T.l02:9-l1
45 T.398:3-11
46 T.28:9-l 1, T.61:l0-12, T.66:4-6
47 Admitted in Loaf Go and Peterson's Answer
48 T.32:20-22, T.6l:22-23, T.63:7-8, T.66:l8-20, T.103:l8-20
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1

2

3

4

endeavors , and he  cla imed tha t it was the  Investors  who took the  initia tive  to ask if they could invest

in LoanGo.49 None  of this  te s timony was  credible . Mrs . Rowley and Mr. Jordan both te s tified tha t

Billings le y ra ise d Loa f Go with the m a s  a n inve s tme nt, a nd in Mr. Jorda n's  ca se  it wa s  Billings le y

5

6

7

8

9

1 0

11

1 2

13

1 4

1 5

unde r oa th ("EUO") te s timony tha t finding inve s tors  to ra is e  mone y for Loa f Go wa s  Billings le y's

job. When asked what Billingsley's  role  a t Loaf Go was, Pe te rson tes tified tha t Billingsley was asked

to raise  money to start the business and that Billingsley believed he knew people he could raise  capita l

from." When a sked whe the r Loa f Go had made  any Securitie s  and Exchange  Commiss ion filings ,

P e te rson sugge s te d tha t Billings le y would know a nd sa id "...the  corpora te  fina nce  portion of the

bus ine s s  ha d be e n conducte d by Mr. Billings le y."52 Aye rs  te s tifie d in his  EUO tha t Billings le y

cla imed to know how to ra ise  money and tha t he  did, in fact, ra ise  money for LoanGo.53 Mr. Rosov

a lso te s tified tha t Billings ley's  role  was  mos tly to find LoanGo's  initia l inves tors .54 Billings ley even

s igne d a  FINRA dis clos ure  s ta te me nt ce rtifying tha t, "In the  ca pa city of a  Dire ctor of Loa f Go

Corpora tion, I will a s s is t in ra is ing ca pita l during the  offe ring pe riod."55 Accordingly, Billings le y's

tes timony about how investors  learned about Loaf Go was not credible .

32.1 6

1 7

1 8

1 9 33.

20

2 1

Billings le y a ls o te s tifie d tha t he  ga ve  e a ch of the  Inve s tors  a  Loa f Go offe ring

memorandum s imila r to exhibit S -3. This  was  s imila rly not credible . Four of the  Inves tors  sa id they

did not receive such a  document before  they invested.56

Billings le y cla ime d tha t Noa h Agron of Gilford Se curitie s , Inc. ("Gilford") ha d ca lle d

a ll of the  Inve s tors  to dis cus s  the ir e ligibility.57 Aga in, this  wa s  not cre dible . FINRA pe rs onne l

de te rmine d tha t Gilford ha d not a gre e d to offe r Loa nGo's  Note s ." Mrs . Rowle y a nd Mr. J orda n

22

23

24

25

26

49 T.338:21-33919, T.343:6-34439, T.349:9-13, T.421:2-13
50 T.25I15-23, T.100:24-10l:4
51 S-38 p.27:4-l 1
52S-38 p.43:5-14
53 S-39 p.53:10-12, p.68:l-13
54 T.393:25-394:19
55 L-13 p.63
56 T.27:22-28:2, T.33:21-34:2, T.61:24~62:1, T.66:7-10, T.105:24-106:14
57 T.346:9-347:7, T.348:15-20, T.362:24-363:5
58 T.443:9-444:10

7
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1

2

3 34.

4

te s tified, and Mr. Smeltze r and Mrs . Erickson s ta ted to an inves tiga tor, tha t they did not discuss  the

Loa f Go inves tment with anyone  othe r than Billings ley be fore  they inves ted."

Pe te rson a nd Aye rs ' EUO te s timony a lso contra dicte d Billings le y's  cla im tha t Noa h

Apron ca lled the  Inves tors  be fore  they inves ted. In his  EUO te s timony, Pe te rson neve r mentioned

5

6

7

any contact be tween Gilford and the  Inves tors , and ins tead sa id, "It was  my unders tanding tha t the

inte raction with inves tors  was  going to be  handled by Mr. Billings ley."60 Pe te rson a lso sa id, "Aga in,

was done  by Mr. Billingsley, to the  best of my knowledge . And no one  e lse ."61

8

the  money ra is ing

Aye rs ' EUO te s timony wa s  tha t Gilford did not ra is e  mone y for Loa f Go

9

a nd wa s  wa iting for

Billings le y to ra is e  a  thre shold a mount lirs t.62 This  te s timony a bout Gilford re quiring a  thre shold

1 0

11

1 2

inves tment amount be fore  ge tting involved was  cons is tent with a  Skype  message  from Pe te rson in

Janua ry 2012 saying, "...e specia lly with Jus tin's  next 90k, Milford should have  no excuse [.] Milford

should s tep in and do a t leas t lMM."63

35.1 3

1 4

Th is  s u b s ta n tia l b o d y o f e vid e n ce  fro m mu ltip le  s o u rce s  th a t co n tra d ic te d

Billings ley's  te s timony shows  tha t his  te s timony was  not credible .

1 5 D. Peterson's Testimony Was Also No_t_C;'edLl;le 0;1_Seyeral Issues

1 6 36.

1 7

Peterson's hearing and EUO testimony shows that he was willing to give testimony that

seemed advantageous to him a t the  time  and was a lso willing to change  tha t tes timony if a  diffe rent

1 8 answer became more advantageous.

1 9 37.

20

2 1

22

23

Pe te rson changed his  te s timony about Billings ley's  compensa tion. During his  EUO,

when Peterson was asked whether Billingsley received any compensation for selling the Notes, Peterson

said, "I don't know. I don't think s0."64 After the  EUO, the  Division filed its  Notice , which a lleged fraud

for fa iling to disclose  a  commiss ion to Billings le y. The re fore , the  importa nce  of commiss ions  ha d

changed since the EUO, and so had Peterson's level of certainty. When asked during the hearing whether

24

25

26

59 T.27:19~2l, T.6l :7~9, T.65:23-25, T.102:12-14
60 s-39 p.38:24-40:1
61. S-38 p.59:l9-22
Hz s-39 p.l04:3-8
63 S-36 at 1077 on 1/20/2012 at 15:01:18-15:01:29
64 S-38 p.33:8~10
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1 the re  wa s  e ve r a ny dis cus s ion of a  commis s ion for Billings le y, P e te rs on s a id, "Abs olute ly not," a nd

2

3

a dde d tha t a nyone  with s e curitie s  e xpe rie nce  would "a bs olute ly, pos itive ly ne ve r pa y a  commis s ion to

ne ve r ha ppe n."65 The s e  diffe ring a ns we rs  s how P e te rs on's

4

a n  un lic e ns e d  pe rs on . It wou ld  jus t

willingnes s  to change  his  te s timony to his  advantage .

38.5

6

7

P e te rs on's  te s timony a bout Gilford a ls o cha nge d. P e te rs on te s tifie d in his  EUO a bout

dis cus s ions  with Gilford a bout conducting Loa nGo's  Note  offe ring, s a ying "thos e  dis cus s ions  we re

te rmina te d a bout April or Ma y of 2012."66 Gilford's  involve me nt la te r be ca me  a  s ignifica nt is s ue  whe n

8

9

10

the  Notice  a lleged tha t Loaf Go mis represented tha t it had engaged Gilford. Pe te rson then cla imed during

the  he a ring, contra ry to his  EUO te s timony, tha t Loa nGo's  dis cus s ions  with Gilford a bout a cting a s  a

placement agent "never ended."67

11 39.

12

13

14

15 40.

16

17

18

19

20

Pe te rs on a ls o changed his  te s timony about his  leve l of initia tive . Pe te rs on cla imed in his

EUO tha t his  da y-to-da y role  in Loa f Go wa s  to wa it for ins tructions  from Aye rs  the n ta ke  a  corpora te

action when Ayers  ins tructed him to.68 P e te rs on te s tified during the  hea ring, howeve r, tha t he  acted on

his  own initia tive  for Loa f Go a nd did not a ct only on Aye rs ' ins tructions ."

Pe te rson's  memory of pa rticula r is sues  a lso shifted during the  hearing be tween uncerta in

and confident bas ed on wha t s uited him. For exa inple , Pe te rs on's  te s timony changed rega rding whe the r

the  Inve s tors  re ce ive d a  Loa f Go offe ring me mora ndum be fore  inve s ting. Whe n the  Divis ion a s ke d

P e te rs on whe the r the  Inves tors  rece ived the  exhibit S -3 offe ring memorandum, P e te rs on s ugges ted he

did not know and mis s ta ted te s timony, s aying, "I don't know any of thos e  inves tors . I have  never s poken

21

22

23

24

25

26

65 T.276:18-277:4
66 S-38 p.36:11-22
67 T.237:5-10
68 S-38 p.30: 17-23
69 T.324:7-325: l
70 T.248:4-9. The actual prior tes timony was  that four of the Inves tors  received no documents  describing Loaf Go
before they inves ted, and there was  no tes timony about whether Mr. Goble received any. T.27:22-2812, T.33:21-34:2,
T,61:24-62: 1, T.66:7-10, T.105:24-106114.

9



r \ 1
L

Docket No. S-20932A-15-0220

1

2

question about what documents the Investors received, Peterson's recollection changed and he said

PPM's were distributed, absolutely."

3 41. Peterson's memory of commission negotiations with Gilford is another example. When

4

5

6

the Division asked Peterson about LoanGo's offering memorandum showing a 10% commission rate

for Gifford, Peterson said that he recalled that Loaf Go anticipated a 10% rate but that Loaf Go was still

in "discussions" with Gilford on what the commission rate would be/* When the Division suggested

7

8

that an undecided commission rate undennined Peterson's claim that Loaf Go had fonnally engaged

Gilford, Peterson changed his mind, and he indicated that he misremembered and that the commission

rate had been decided."9

1 0 42.

11

1 2

1 3

1 4

1 5

1 6

17

1 8

1 9

20 43.

2 1

Peterson's memory also changed regarding whether he instructed Billingsley to disclose

LoanGo's prior defaults to Mr. Jordan before his March 1, 2012 Note. /4 During a long series of questions

by the Division, Peterson argued that his general insistence on good disclosures should be construed as

an instruction to Billingsley to disclose the defaults, but he eventually conceded that he did not remember

whether he specifically gave such an instruction because it would have happened five years earlier

However, he later testified that he was "highly confident" that he told Billingsley to disclose LoanGo's

prior defaults to Mr. Jordan." This new confidence also contradicted his earlier testimony during the

hearing that he was not even aware until April or May of 2012 that Loaf Go had failed to make any

payments to the Investors." And that testimony contradicted his EUO testimony that he did not know

whether Loaf Go made payments to investors

When asked about a Skype message in which he said that Ayers was not his boss

Peterson first answered uncertainly, saying, "I don't think I ever said it However, by the end of the

22

23

24

25

26

71 T.270:7-271:8
72 T.259:2-19
73 T.259:12-26026
74 S-16
75 T.255:6-258:10
76 T.292:23-292:2
77 T.261:24-262: 17
78 T.262:18-265:6, S-38 p.39:l5-40:3
79 T.291 :6-17
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1

2

s a m e  a ns we r, five  s e nte nce s  la te r, P e te rs on ha d a lre a dy cha nge d his  m ind a nd a s s e rte d a bs olute ly, "I

ne ve r sa id the se  things ."80

3 44. P e te rs on 's  de m e a nor du ring

4

the  Divis ion's  que s tioning a ls o s ugge s te d a  la ck of

credibility. He was often unwilling to answer the questions actually posed to him and instead repeatedly

5

6

g a ve  s e lf-s e rvin g  n o n -re s p o n s ive  a n s we rs  u n til fin a lly b e in g  c o rn e re d  in to  a n s we rin g  th e  o rig in a l

que s tion.81

7 E. The Exhibits Produced Bv Avers Are Authentic and Accurate

8 45.

9

10

11

12

13

14

P e te rson a nd Billings le y's  cla ims  tha t docume nts  produce d by Aye rs  we re  fa ke  or

"se lective ly edited" are  a  contrivance . Peterson crea ted this  theory during his  EUO testimony to avoid

embarrassment about a  minor issue  over incomple te  investor documents . During the  EUO, Peterson

a gre e d without re se rva tion to the  a uthe nticity of his  s igna ture s  on two Note s  a nd a  subscription

agreement.82 This  changed only when he  was confronted with the  copy of Mrs. Erickson's  Note  tha t

was admitted during the hearing as exhibit S-6.83 Exhibit S-6 is a  $30,000 Note signed by Peterson but

with blank lines where the date and investor name were not written.84 After Peterson was asked during

15

16

17

18

19

20 46.

2 1

22

his EUO about the blank date and name lines, he said, "I'm starting to wonder if my signature may have

been photocopied or affixed to other documents without my permission," because "As a  general rule , I

don't s ign incomple te  contracts ."85 The  possibility tha t Pe terson was s imply a  bit care less  with some

investor documents because  he  trusted Billingsley to complete  them accurate ly is  more  plausible  than

the notion that someone would fabricate or alter investor documents just to embarrass Peterson slightly.

Aye rs  te s tifie d  tha t he  re ce ive d  the  no te s  a nd  s ubs crip tion  docume nts  from

Billings ley.86 This  is  consis tent with Pe te rson's  EUO tes timony tha t Billings ley handled the  inves tor

documents . Pe terson sa id, "I do remember tha t Mr. Billingsley was the  one  tha t was coordina ting the

23

24

25

26

80 T.291:6.24
81 T.217:6-219:2, T.241:1-24518, T.245:2l-247122, T.255I20-258:10, T.324:l-325:1
82 S-38 p.38:25-4016, p.41:4-42: 14, p.44:l4-45:16
83 S-6, S-38 p.46:9-47:1
84 S-6
85 S-38 p.46:23»47:4
86 T.l7l:8-14
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1

2

3

4

inve s tor a c tivity. And I be lie ve  he  would  ha ve  ha d cus tody of the  docume nts  a nd pre s e nte d the

docume nts  to me  for a  s igna ture ."87 Whe n a s ke d a bout a  mis s ing s ubs cription a gre e me nt, P e te rs on

te s tifie d , "To the  e xte nt the re  wa s  a  note  tha t wa s  p la ce d  with  [a n] inve s tor by Mr. Billings le y, I

would ha ve  re que s te d tha t he  ha ve  full docume nta tion for e a ch note ."88

5 F. The Skvpe Message Logs In Particular Are Authentic and Accurate

6 47.

7

8

9

10

11

12 48.

13

14

15

16

17

18

19

20

Ove rwhe lming circums ta ntia l e vide nce  confirms  the  a uthe nticity a nd a ccura cy of the

S kype  me s s a ge  log e xhibits  ("S kype  Logs "), na me ly e xhibits  S -34, S -35, S -36, a nd S -37. P e te rs on

a dmitte d  tha t ma ny c ircums ta nce s  me ntione d  in  the  S kype  Logs  we re  re a l. Othe r e xhib its  a ls o

corrobora te  ma ny s ta te me nts  in the  S kype  Logs . P e te rs on's  the ory tha t Aye rs  fa brica te d or a lte re d the

S kype  Logs  is  implaus ible  becaus e  the  S kype  Logs  a re  incons is tent with Ayers ' inte re s ts . The  theory is

a ls o conclus ory and s e lf-s e rving.

The  S kype  Logs  conta ining me s s a ge s  be twe e n P e te rs on, Billings le y, a nd Aye rs  a re

cons is te nt with ma ny circums ta nce s  tha t P e te rs on a dmitte d we re  true . A re fe re nce  to "Elija h" doing

le ga l work in De ce mbe r 2011 is  cons is te nt with Elija h Ros ov's  le ga l work for Loa f Go a t tha t time .89

Loa nGo's  ba nk a ccounts  we re  ope ne d in  a pproxima te ly J une  2011, cons is te nt with  a  S kype  Log

message  on June  10, 2011 .90 A s ta tement tha t "Gary" needed a  few more  days  for the  inves tor document

wa s  cons is te nt with a ttorne y Ga ry Agron pre pa ring Loa nGo's  offe ring me mora ndum a t tha t time .91 A

conve rs a tion a bout Billings le y contributing $10,000 to Loa f Go a nd be ing re pa id with the  firs t inve s tor

mone y wa s  cons is te nt with P e te rs on's  pla ns .92 A dis cus s ion a bout ne e ding a  thre s hold of $100,000

ra is e d by Billings le y wa s  cons is te nt with P e te rs on's  re colle c tion of his  pla ns .93 Aye rs  a s king Ana

More no if Loa f Go ha d a  de bit ca rd wa s  cons is te nt with he r role  a t Loa nGo.94 P e te rs on a ls o a dmitte d21

22 tha t the re  we re  circums ta nce s  cons is te nt with S kype  Log me s s a ge s  re ga rding Loa f Go be ing s e t up in

23

24

25

26

87 S-38 p.50:3-6
gs  s -38 p.57:14-22
89 S-34 a t Accl050 on 12/13/2011 a t 10:18:08, T.206:10-13, T.368:18-20, T.382:8-10
90 S-36 a t ACC1063 on 6/10/2011 a t 11:07:23; T.213:23-214:5
91 S-36 a t ACC1063 on 6/10/2011 a t 11:07:32, T.214:6-14
92 S-36 a t ACC1063 on 6/10/2011 a t 11:08:24-1 l:08:54, T.214:20-215:17
93 S-36 a t ACC1065 on 10/4/2011 a t 9:31:13-9:32:17
94 S-36 a t ACC1069 on 10/5/2011 a t 17:01:08-17:01:31; T.221:15-22219
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4

5

Uta h in J une  2010,95 a  pe rs on in Da va o na me d J J P 6 wiring mone y for furniture  to a  pe rs on na me d

Aldrin,97 tra ining a  worke r in  the  P hilippine s  na m e d P a ul,98 dis cus s ing pe rs ons  na m e d Elle n a nd

re la tionships be tween Loaf Go and severa l other companies,101 and Pe te rson trave lling to the  Philippines

from mid December 2011 until la te  Februa ry 2012.102

6 49.

7

8

9

10

11

12

13

14

15

16

17

18

A S kype  Log with  m e s s a ge s  be twe e n P e te rs on a nd s om e one  na m e d Ke t wa s  a ls o

consis tent with many circumstances  tha t P e te rson admitted were  true . A conve rsa tion be tween P e te rson

a nd Ke t a bout office  re nta ls  in  the  P hilippine s  wa s  cons is te nt with  Loa f Go a c tivity.103 S o wa s  a

s ta te me nt a bout pe ople  in Da va o be ing pa tie nt.104 A re fe re nce  to s ome one  na me d Elle n wa s  a ls o

to do his  own thing in the  P hilippine s  with his  own mone y corre ctly summa rize d a  s ta te me nt P e te rson

m a de  to Aye rs  a round the  s a m e  tim e .106 P e te rs on did not s pe cifica lly re ca ll m a king a  S kype  Log

sta tement tha t he  told Ayers tha t Ayers was not his  boss, but the  sta tement was consistent with Pe te rson's

50. Bank s ta tements  produced by P e te rson and Bank of America  a lso corrobora te  the  S kype

$10,000 in J une  201 l is  consis tent with the  S eptember 2011 bank s ta tement showing a  $10,000 s ta rting

19

20

21

22

23

24

25

26

95 S-36 at Accl063 on 6/10/2011 at 1 l:07:41, T.214:15-19
96 S-36 at ACC1064 on 6/27/2011 at 7:57:05-7:59:55, T.215:18-216:10
97 S-36 at Accl070 on 10/24/2011 at 10053:20-10:53:32, T.222:12-224:5
98 S-36 at ACC1079 on 2/27/0012 at 15:07:18-15:07:54; T.224:24-225:15
99 S-36 at ACC1081 on 3/23/2012 at 10:56:14-10:56:55, T.225:16-22633
100 S-36 at ACC1081 on 3/23/2012 at l2:34:03, T.226:4-12
101 S-36 at ACC1082 on 3/23/2012 at 12:36:51, T.226:l3-227:4
102 S-37 at ACC1094 on 11/21/2011 at 10:03:l4; T.234:25-235:17
103 S-35 at ACC1054 on 4/16/2012 at 11:38:53 AM, T.207:23-208:25
104 S-35 at Accl054 on 4/16/2012 at 11:41:01 AM; T.209:1-15
105 S-35 at ACC1055 on 4/16/2012 at 11:51:47 AM, T.212:2-10
106 S-35 at ACC1056 on 4/18/2012 at 2:36:49 PM; T.212:16-213:1
107 S-35 at ACC1057 on 4/18/2012 at 2:38:33 PM, T.213:2-22
108 S-27 through S-30, S-46, T.89:9-10, T.89:24-25, T.90:14-16, T.91:5-6, T.442:14~16
109 S-36 at ACC1067 on 10/5/2011 at 9:50:24-9:50:47; S-27 at ACC3062
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6

7

8

9

1 0

11

12

1 3

14

15 51.

16

17

18

19

20

is  cons is te nt with  ba nk s ta te m e nts  s howing a  $30,000 de pos it on S e pte m be r 28, 2011, a nd no furthe r

de pos its  until Octobe r 6, 2011 .110 Re fe re nce s  to im m ine nt de pos its  by Billings le y on Octobe r 6, 2011,

a nd Octobe r 13, 2011, a re  cons is te nt with de pos its  of the  corre ct a m ounts  on thos e  da ys .m  Re fe re nce s

to two payments for Loaf Go equipment purchases in the Philippines on October 24, 2011, and October

25, 2011, are  consistent with the  dates and amounts of two wire  transfers  to Aldrin Baldonado, whom

Peterson confirmed to be involved with LoanGo.'12 An October 26, 2011, reference to a  $9,000 wire to

Epic, which is  a  tra de  na me  of Adva nce  Loa n Te chnologie s , is  cons is te nt with a  $9,000 wire  the

following day to Advance  Loan Technologies .113 A s ta tement on December 13, 2011, tha t Loaf Go

would soon wire  Billings le y $15,000 for a  "loa n" is  cons is te nt with a  $15,000 wire  to Billings le y's

company sent two days la ter on December 15, 2011.114 A February 21, 201 l, reference to a  $70,000

deposit tha t day is  consis tent with the  deposit of Mr. Jordan's  firs t inves tment check.115 An April 6,

2011, re fe re nce  to a  $10,000K tra ns fe r be twe e n Loa f Go a ccounts  re sulting in a  "l4K" ba la nce  is

consistent with a  $10,000 transfer that day from account '2939 to account '2955 resulting in an ending

ba la nce  tha t da y 0f$13,943.97.116

P e te rs on 's  the ory tha t Aye rs  doctore d the  S kype  Logs  is  im pla us ible . P e te rs on c la im e d

tha t Aye rs  pre pa re d the  S kype  Logs  to m a ke  him  look ba d.117 Howe ve r, Aye rs ' us e  of the  S kype  Logs

is inconsistent with that theory because Ayers did not produce them to the Division on his own initiative.

Ayers ' EUO transcript shows tha t Ayers  had produced documents  to the  Divis ion the  day before  his

EU0.118 It a lso shows tha t Ayers  did not produce  the  Skype  Logs  until a fte r the  EUO. The  Divis ion

a ttorne y a ske d Aye rs  during the  EUO if he  ha d e ma il corre sponde nce  with P e te rson, a nd Aye rs

21

22

23

24

25

26

110 S-36 at Accl065 on 10/3/2011 at 16:07:28; S-27 at ACC3063; S-28 at ACC3066
III S-36 at Accl069 on 10/6/2011 at 11:17:43-11:18:08, S-36 at ACC1069-1070 on 10/13/2011 at 15:57:19-
15:58:l3; S-28 at 3066
112 S-36 at ACC1070-1071 on 10/24/2011 at 10:53:20-10:54:58; S-36 ACC1071 on 10/25/2011 at 13:34:17-14:42:02,
S-27 at ACC3066, T.222:15-25
113 S-36 at Acc107l on 10/26/2011 at 17:15:00; S-28 at ACC3066. Ayers explained in his EUO that Epic and
Advance Loan Technologies are the same entity, S-39 p.127:l3-15.
114 S-36 at ACC1076 on 12/13/2011 at 10:18:3l, S-46 at ACC3073; T.407:11~15
115 S-36 at ACC1078 on 2/21/2011 at 11:16:21, S-29 at ACC388; S-41
116 S-36 at ACC1084 on April 6, 2011 at 11:34:06-11:36111; S-30 at Acc41, 43
117 T.304:12-24
118 S-39 p.70:29-25
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1

2

3

re sponded tha t he  did not have  ema il corre spondence  but did have  recorded S kype  communica tionsl 19

Ayers  did not offe r to produce  the  Skype  Logs, and instead the  Divis ion a ttorney had to request them.120

The se  circumsta nce s  a re  incons is te nt with P e te rson's  the ory. If Aye rs  ha d doctore d the  S kype  Logs  to

4

5

implica te  P e te rs on, Aye rs  would ha ve  produce d the m to the  Divis ion a t the  firs t opportunity with the

h e  p ro d u c e d  th e  S kyp e  Lo g s  o n ly wh e n  th e  Div is io n

6

re s t of h is  docum e nt produc tion .  Ins te a d ,

discove red and reques ted them during his  EUO.

7 52.

8

9

10

11

12

13

P e te rson's  theory tha t Aye rs  a lte red the  S kype  Logs  is  a lso conclusory and se lf-se rving.

Whe n P e te rs on wa s  a s ke d a bout a  S kype  Log m e s s a ge  in which he  dis cus s e d giving Billings le y a

$15,000 "loa n" be ca use  he  could not be  pa id "commiss ion," P e te rson sa id, "I don't know if I s a id tha t.

Aga in, I te s tifie d tha t it's  m y the ory tha t your clie nt modifie d the se  docume nts  to ma ke  me  look ba d. It

would be  cons is te nt with his  prior be ha vior." (e mpha s is  a dde d).121 This  e xcha nge  sums up P e te rson's

conclusory pos ition a bout the  S kype  logs : P e te rson thinks  Aye rs  is  dishone s t, a nd P e te rson is  the re fore

prepared to discount anything from Ayers , even s ta tements  tha t Pe te rson concedes he  may have  actua lly

ma de .14

15 53. Two othe r ins ta nce s  whe re  P e te rson conce de d tha t he  did not re ca ll whe the r or not he

16

17

18

19

20

21

22

ma de  spe cific writte n s ta te me nts  furthe r de mons tra te  tha t his  the ory is  conclusory. Whe n the  Divis ion

a ske d if P e te rson re ca lle d ma king a  S kype  Log s ta te me nt a bout Billings le y's  "quirks ," P e te rson sa id,

"No. It looks  like  some thing Aye rs  would have  edited and inse rted to try and drive  a  wedge  be tween me

a nd Bil1ings le y."122 But whe n Aye rs ' couns e l la te r pre s s e d him on whe the r he  be lie ve d the  "quirks "

s ta tement was  fabrica ted, P e te rson sa id, "I guess . Hones tly, I don't remember. Okay?  I could have  sa id

this ."123 La te r, Aye rs ' counse l showe d P e te rson a n e ma il from him to Aye rs  se ve ra l months  a fte r the ir

fa lling out a sking Aye rs  to me e t with him brie fly.124 Whe n a ske d if he  re cognize d the  e ma il, P e te rson

23

24

25

26

119 S-39 p.69: 18-23
120 s-39 p.24-25
121 T.304:12-24

122 T.216:16~217:1
123 T.284:14-18
124 A-5
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1

2

3

s a id, "Aga in, it looks  like  s ome thing tha t ha s  be e n s e le c tive ly e dite d 99125 But whe n a s ke d if he

re cognize d in pa rticula r his  re que s t to me e t with Aye rs , he  s a id, "I don't. I'm a  big be lie ve r in conflict

re s olution. And this  wa s  a  long time  a go, s o I don't know," thus  conce ding tha t he  might ha ve  s e nt the

emai1.1264

5 54.

6

7

The  conclus ory na ture  of Pe te rs on's  theory was  a ls o evident from a  Skype  Log pas s age

tha t Pe te rs on denied but a  neutra l witnes s  confirmed. The  Skype  Logs  include  a  s ta tement by Pe te rs on

about ins tructing Mr. Rosov to prepare  a  promissory note  for an inves tor. 121 When Ayers ' counse l asked

8

9

why P e te rs on would have  ins tructed Mr. Ros ov to prepa re  s uch a  note , P e te rs on s a id, "I wouldn't. Your

c lie nt modifie d the s e  docume nts  "128 Howe ve r. Mr. Ros ov h ims e lf te s tifie d  tha t he  d id  re ce ive

10 ins tructions  from P e te rs on s imila r to thos e  de s cribe d in the  S kype  Log, a nd Aye rs  proba bly wa s  not

11

12 55.

13

14

15

16

17

18

19

20

21

22

even aware  of s uch ins tructions  until P e te rs on told him via  S kype

P e te rs on e ffective ly conceded tha t his  theory tha t the  S kype  Logs  were  a lte red was  jus t

s pecula tion bas ed on wha t he  expected from Ayers , not dis agreement with any s ignificant content of the

S kype  Logs . Whe n a s ke d if he  ha d a ny e vide nce  tha t the  S kype  Logs  we re  fa brica te d, he  a ns we re d

"J us t the  FTC inve s tiga tion . they a lleged he  had modified evidence  H130 However. Pe te rs on never

offe red any explana tion of wha t evidence  Ayers  s uppos edly a lte red in the  FTC cas e

56. Pe terson's  theory about the  Skype  Logs  is  a lso implaus ible  because  the  Skype  Logs  work

a ga ins t Aye rs ' inte re s ts  by contra dic ting his  EUO te s timony. A S kype  Log s ta te me nt giving Aye rs

online  banking login informa tion is  evidence  indica ting tha t Aye rs  was  a  control pe rs on of Loa f Go, and

the  s ta te me nt contra dicts  Aye rs ' EUO te s timony tha t he  did not ha ve  a cce s s  to ba nk re cords " A S kype

Log s ta te me nt by P e te rs on to Aye rs  e xpla ining the  purpos e  of Infobe ne fit Corpora tion is  incons is te nt

with Aye rs ' EUO te s timony tha t he  did not know the  purpos e  of Infobe ne fit Corpora tion.'" The  S kype

23

24

25

26

1z5 T.496:6-16
126 T.497:9-11
127 S-36 at Accl075 on 12/13/2011 at 10:18:08: T.306:16-30715
128 T.306:16-307:5
129 T.384:19-386:22
130 T.285:24-286:4
131 S-36 at ACC1068-1069 on 10/5/2011 at 10:06:58-l0:07;56, S-39 p.62:2-9, p.72:l0-12
132 S-36 at ACC1082 on 3/23/2012 at l2:36:51, S-39 p.83:6-11
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1

2

3 57.

4

Logs  a ls o contradict Ayers ' pos ition during the  hea ring tha t Pe te rs on never made  a  S10,000 contribution

to LoanGo's  s tartup cos ts .133

Ba s e d on the  ove rwhe lming e vide nce  corrobora ting the  S kype  Logs  a nd the  we a kne s s

of P e te rs on's  cla im tha t the y we re  a lte re d, the  S kype  Logs  s hould be  cre dite d a s  be ing a uthe ntic a nd

5 accurate |

6 G. A $15,000 Pavement to Billingslev Was a Commission Disguised As a Sham Loan

7 58.

8

9

10

11

12

13

Loa f Go ma de  a  $15,000 pa yme nt to Billings le y's  compa ny on De ce mbe r 15, 2011

Although P e te rs on a nd Billings le y cla ime d tha t this  pa yme nt wa s  not a  commis s ion for Billings le y's

s a les  of the  Notes  to his  clients , the  circums tances  s how tha t this  payment was  a  commis s ion. Pe te rs on

s ta te d in a  S kype  Log tha t a  promis s ory note  wa s  be ing pre pa re d "to 'loa n' $15k to J us tin" a nd tha t

Loaf Go would wire  Billings ley the  money as  soon as  he  s igned the  note .135 Pe te rson s ta ted, "remember

he  [ca n't] be  'pa id' commis s ion but he  ca n be  loa ne d mone y."136 De s pite  his  a tte mpts  to dis cre dit the

S kype  Logs , P e te rs on e ffective ly conceded tha t he  may have  made  this  pa rticula r s ta tement, admitting

"I don't know if I s a id tha t."13714

15 59.

16

17

18

19

20

21

P e te rs on a nd Mr. Ros ov both te s tifie d tha t it wa s  ve ry importa nt tha t no one  be  pa id a

commis s ion for bringing in  inve s tors . '38  Howe ve r, the  importa nce  of not pa ying commis s ions  is

cons is te nt with P e te rs on 's  S kype  Log s ta te me nt a dmonis hing Aye rs  tha t the  $15,000 pa yme nt to

Billings le y mus t be  cons ide re d  a  "'loa n" be ca us e  Billings le y's  "[ca n 't] be  'pa id ' commis s ion

Pe te rson's  use  of quota tions  a round the  words  "loan" and "pa id" shows  tha t his  message  was  an a ttempt

to e xpla in to Aye rs  the  na ture  of the  s ha m "loa n" while  a ls o e mpha s izing the  te rminology ne e de d to

ma inta in the  s ha m. Aye rs  te s tifie d tha t his  unde rs ta nding wa s  tha t the  $15,000 pa yme nt to Billings le y

22

23

24

25

26

133 T.619:21-62613, S-36 at ACC1063 on 6/10/2011 at 1 l:08:54. Peterson wrote, "so as soon as the first money comes
in, we will get out 10k back." S-36 at ACC1063 on 6/10/2011 at 11:08:54. This reference to "we" getting $10,000 back
indicates that Peterson did contribute $10,000, contrary to Ayers' position.
134 S-46 at ACC3073, T.407:11-15
135 S-36 at ACC1076 on 12/13/2011 at 10:18:31
136 S-36 at ACC1076 on 12/13/2011 at 10:18:31
137 T.304: 12-24
138 T.276:18-277:4, T.384:3-7
139 S-36 at Accl076 on 12/13/2011 at 10:18:31
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1

2

3 60.

4

5

6

7

8

9

10

11

12

wa s  a  commis s ion.140 This  s hows  tha t Aye rs  ha d forgotte n the  s ha m "loa n" pre te xt a nd tha t Aye rs

ins te a d re me mbe re d the  pa yme nt for wha t it truly wa s , a  commiss ion for Billings le y's No te sales.

Billings le y's  te s timony a bout the  commiss ion wa s  not cre dible . Billings le y de nie d tha t

the  $15,000 pa ym e nt wa s  e ve n a  loa n to  him . Billings le y te s tifie d tha t the  only pa ym e nts  he  e ve r

re ce ive d from Loa f Go we re  the  re pa yme nt of a  loa n he  ma de  to Loa f Go a nd re imburs e me nt of his

expenses .141 However, the  $15,000 payment was exactly 10% of the  $150,000 tota l investment amount

th a t Billin g s le y h a d  ra is e d  a t th a t p o in t fro m  Mrs .  E ric ks o n ,  Mrs .  Ro wle y,  Mr.  G o b le ,  a n d  Mr.

S me ltze r.142 Loa nGo's  offe ring me mora ndum a lso showe d tha t 10% wa s  the  commiss ion ra te  for the

Note  offe ring .143 It is  im pla us ib le  tha t Billings le y re ce ive d  a n  e xpe ns e  re im burs e m e nt tha t wa s

coincide nta lly a  pe rfe ctly round $15,000 sum tha t jus t ha ppe ne d to e xa ctly e qua l the  commiss ion ra te

for the  fluids  Billings le y ha d ra is e d from his  clie nts . The  S kype  Logs  a lso show tha t the  $15,000 sum

was not an expense  re imbursement as  Billingsley cla imed.144

13 Iv. A R G U ME N T

14 A. The Notes Are Seguljtjg

15 61.

16

17

18

19

20 62.

2 1

22

23

1801(26). For purpose s  of the  Act's  re gis tra tion provis ions , a ll note s  a re  s e curitie s  unle s s  the y a re

e xe mpt from re gis tra tion pursua nt to the  Act. S ta te  v. T0hct, 173 Ariz . 21 l, 213 (1992). The  Note s

a re  not e xe mpt from re gis tra tion, a s  e xpla ine d be low, the re fore  the  note s  a re  se curitie s  for purpose s

of the  Act's  re gis tra tion provis ions .

The  Note s  a re  a lso s e curitie s  for purpose s  of the  Act's  a nti-fra ud provis ions . Unde r

the  a pplica ble  "fa mily re se mbla nce " te s t, note s  a re  pre sumptive ly se curitie s  for a nti-fra ud purpose s .

Ma cglollum v. _P e rkinson, 185 Ariz. 179, 187 (App. 1996). A re sponde nt ma y a tte mpt to re but this

pre sumption by showing tha t a  note  be a rs  a  s trong re se mbla nce  to a n ins trume nt tha t is  not inte nde d

24

25

26

140 T.l5'7:4-25
14] T,359:19-360:2
142 S-4, S-8, S-10, S-12, S-27 at ACC3063, S-28 at ACC3066, T.261:4-23
143 S-3 at ACC1001, T.259:12-260
144 S-36 at Accl076 on 12/13/2011 at 10218331
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1

2

3

4 63.

5

6

7

to  be  re gula te d a s  a  s e curity ba s e d on four fa c tors : 1) the  motive s  of the  pa rtie s , 2) the  pla n of

dis tribution, 3) the  public 's  re a s ona ble  e xpe cta tions , a nd 4) the  e xis te nce  of a  ris k-re ducing fa ctor

s uch a s  a nothe r re gula tory s che me . 4

In the  pre s ent ca s e  thes e  four factors  do not rebut the  pre s umption tha t the  Notes  a re

s e curitie s . Firs t, the  motive s  of the  pa rtie s  we re  cons is te nt with the  Note s  be ing s e curitie s . The  high

18% inte re s t ra te  promis e d by the  Note s  indica te s  tha t inve s tors  we re  motiva te d by high inve s tme nt

re turns .145 Loa nGo's  motive  to ra is e  ca pita l to fund its  bus ine s s  ope ra tions  is  a ls o cons is te nt with a

8

9

s e curity.146 S e cond, the  pla n of dis tribution wa s  a ls o cons is te nt with the  Note s  be ing s e curitie s .

Loa nGo 's  s ho rt te rm p la n  wa s  to firm the  c lie nts  of a n  inve s tme nt profe s s iona l,

10

11

ra is e  ca pita l

Billings ley. Its  long te rm plan was  to ra is e  capita l from the  clients  of a  s ecuritie s  dea le r, Gilford, us ing

an offe ring memorandum. 147 Third, the  public's  reasonable  expecta tions  were  a lso cons is tent with the

12

13

14

Note s  be ing s e curitie s . P e te rs on, a  fa nne r s e curitie s  profe s s iona l, be lie ve d tha t the  Note s  we re

s e curitie s , a nd Loa nGo's  offe ring me mora ndum re fe rre d to the m a s  s e curitie s .148 The  public could

reas onably expect tha t thos e  cha racte riza tions  were  correct. Las tly, the re  was  no ris k-reducing factor

15 to s ugges t tha t the  Notes  were  anything othe r than s ecuritie s .

64.16 There fore  the  Note s  a re  s ecuritie s  for purpos es  of both the  regis tra tion and anti-fraud

17 provis ions  of the  Act.

18 B . Lo a f Go , Billin g s le y , a n d  P e te r s o n  Offe re d  o r  S o ld  th e  S e c u r it ie s  With in  o r  Fro m

19 Arizo n a

20 65.

21

22

23

An offe r to s e ll a  s e curity me a ns  a ny a tte mpt to offe r or dis pos e  of a  s e curity. A.R.S .

about Loaf Go and recommending tha t they inves t becaus e  it was  a  promis ing bus ines s .149 This  was

24

25

26

145 s-5, s-9, s-11, s-13, s-16
1468-18
147 S-3

148 S-38 p.27:l2-20, S-3
149 T.60: 16-19, T.62:l3-20, T.64:22-24,
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1

2

3

4

an a ttempt to dispose  of the  Notes  because  se lling the  Notes  to ra is e  initia l capita l from his  clients  was

Notes  and subscription agreements  on beha lf of Loaf Go, the reby dispos ing of the  Notes  for va lue  and

executing contracts  to se ll the  Notes .151

66.5

6

7

8

All of Loa nGo's  Note s  we re  offe re d a nd s old from Arizona  be ca us e  the  only office

where  Loa f Go conducted its  bus ines s  was  its  Chandle r, Arizona  office  and becaus e  a t le a s t three  of

the  Inve s tors ' pa yme nts  we re  ma ile d to Arizona .152 The  offe r to Mr. J orda n occurre d within Arizona

a t Billings ley's  office .153

9

10

C. Loaf Go, Billingsley, Peterson, and the Notes Were Neither Registered Nor Exempt

From Registration

11 67.

12

Billings le y, P e te rs on , a nd  Loa f Go  we re  no t re g is te re d  by the  Commis s ion  a s

securities  sa lesmen or dea le rs .l54 LoanGo's  securities  were  not regis te red by the  Commiss ion.155

13 68.

14 2033. Be ca us e  of the  vita l public policie s  unde rlying the  Act's  re gis tra tion re quire me nts , a ll

15

16

e xe mption re quire me nts  mus t be  s trictly complie d with. S ta te  v. Ba uma nn, 125 Ariz. 404, 411

(1980).

69.17

18

19

20

21

Although the  Re s ponde nts  ha ve  not s pe cifie d which e xe mptions  the y be lie ve  a pply,

the y ha ve  fa ile d to prove  tha t a ny e xe mption from re gis tra tion a pplie s  to the m or to the  s e curitie s .

Mos t funda me nta lly, the re  is  no e vide nce  tha t Loa f Go ha s  e ve r file d a  Form D Notice  of Exe mpt

Offe ring of S e curitie s  with the  Commis s ion, which is  a  re quire me nt for s e ve ra l e xe mption grounds

after making a  securities  sale .156

22

23

24

25

26

150 s-38 p.27:4-11, p,43:5-14
151 S-38 p.42:12~l4, p.53:8-16
152 T.28:9-11, T.61:l0-12, T.66:4-6
153 T.100:24-10134
\54 S-la, S-lb, S-lc
155 S-la

156See, e.g.,R14-4-126(D), R14-4-l40(L)
20
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1 70.

2

The  Re s ponde nts  a ls o fa ile d to prove  tha t the y s a tis fie d the  re quire me nts  of a ny

e xe mption limite d to a ccre dite d or sophis tica te d inve s tors . At the  time  the y inve s te d, none  of the

Investors  were  accredited investors  based on the ir ne t worth or annual income.l57 There  was a lso no3

4

5

6

7

8

9

10

11

12

13

14

credible  evidence that the Investors had enough investment experience to be able to evaluate  the risks

and merits  of the  investment. Although Billingsley gave  conclusory tes timony tha t the  Investors  were

all sophisticated, this testimony was not credible . 158 Mrs. Rowley and Mr. Jordan's testimony showed

tha t the ir inve s tme nt e xpe rie nce  wa s  quite  limite d, so limite d tha t the y s imply trus te d Billings le y's

advice unquestioningly. 159

71. The Respondents  a lso lacked a  reasonable  be lief tha t the  Investors  were  qualified.

Billingsley admitted tha t he  did not know the ir ne t worth or annual income when they invested and,

as  expla ined be low, it was  Billings ley, not the  Inves tors , who fa lse ly indica ted on the  subscription

agreements that they had a net worth over $1 ,000,000.160 Billingsley also admitted that nothing about

the  products  the  Inve s tors  ha d pre vious ly purcha se d from him ga ve  him a ny indica tion of the ir

sophis tica tion leve ls .'61

15 72.

16

Finally, the Respondents have not proven the statutory non-public offering exemption.

17

18

The  Act e xe mpts  "Tra ns a ctions  by a n is s ue r not involving a ny

l844(A)(1). Although there  is  no Arizona  authority on the  meaning of this  provis ion, it is  identica l to

Section 4(a )(2) of the  Fede ra l Securitie s  Act of 1933. See

19

20

21

22 73.

23

authoritie s  on Section 4(a )(2) should be  used a s  an inte rpre tive  guide  for the  non-public offe ring

provis ion of the  Act. See

of substantia lly similar federal securities provisions be  used as interpretive  guide for the  Act).

The federa l non-public offering provision only exempts offerings in which the  offerer

can "fend for themselves" and do not need the protection of a  securities registra tion sta tute , such as

24

25

26

157 T.28:l7-24, T.61:13-18, T.63:23-6416, T.66I7-17, T.105:5-7, T.124:l3-18, T.144:3-8
158 T.411:9-25
159 T,27:2-10, T.29:4-14, T.l01:5-12, T.l09:8-11, T.ll3:25-114:12
160 T.339:23-342:9, T.347:8-348220, T.349:21-350:4, T.350:20-35l:3, T.351:24-35228, T.353:l0-24, T,421:14-
422:8
161 T.421:14-25

21
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1 the  executive officers of the  issuer. See S.E.C. v. Rg;1s_tQn Purina CQ, 346 U.S. 119, 125-126 (1953).

2

3

4

5

6

7

8

9 74.

1 0

11

1 2

"A court may only conclude  tha t the  inves tors  do not need the  protection of the  [Securitie s  Act of

1933] if a ll of the offerer have relationships with the issuer affording them access to or the disclosure

of the  sort of information about the  issuer that registra tion reveals." S .E.C. v. Murphy, 626 F.2d 633,

647 (9th Cir. 1980). The  information required is  "quite  extensive" and includes  the  use  of investor

funds. The test for the federal non-public offering exemption is based on, 1) the number ofofferees,

2) the  sophistica tion of the  offerer, 3) the  size  and manner of the  offering, and 4) the  re la tionship of

the  offe re r to the  is sue r. 4 a t 644-645.

Loa nGo's  Note s  offe ring doe s  not s a tis fy this  te s t for the  non-public offe ring

exemption. Although there  were  few investors  and the  offe ring was re la tive ly small in amount, the

second and fourth factors clearly show that the Investors did not have access to extensive infonnation

about Loaf Go. The limited sophistica tion of the  investors  is  evident from how little  information they

13

1 4

de ma nde d a bout Loa f Go. At le a s t four of the  Inve s tors  inve s te d be fore  the y s a w a n offe ring

memorandum or any other documents  about LoanGo.162 Mrs. Rowley and Mr. Jordan's  testimony

1 5

1 6

1 7

1 8

1 9

20

2 1

22

showed that they basically requested no information about Loaf Go at al1.163 In particular, they lacked

information about the possible use of their investment funds to pay commissions and to repay Peterson

and Billingsley's loans. The Investors a lso had no relationship with the issuer and had never heard of

Loa f Go be fore  Billings le y re comme nde d tha t the y inve s t.'64 The  Inve s tors ' re la tions hip with

Billingsley was not one that gave them leverage and access to information, as Billingsley's misleading

omis s ions  show. Ins te a d, the  Inve s tors ' re la tionship with Billings le y ha d the  oppos ite  e ffe ct of

encouraging the  Inves tors  to trus t Billings ley's  recommenda tion without seeking any informa tion

about LoanGo.165 Therefore, because the Investors did not have access to extensive information about

23 Loaf Go, the Notes were not exempt based on the non-public offering exemption.

24

25

26

162 T.27:22-2812, T.33:21-34:2, T.6l 124-6211, T.66:7-10, T.105:24-l06:l4.
163 T.27:4-10, T.101:l-12, T.109:8-11
164 T.60: 16-19, T.62:l3-20, T.64:22-24
165 T.27:4-10, T.101:l~12, T.109:8-11
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1 D. Loaf Go and Billings lev Viola ted the  Anti-Fraud Provis ions  of the  Act

2 75.

3 1991(A), the  anti-fraud provisions of the  Securities  Act.

76.4

5

6

7

8

9

1 0

11

1 2

1 3

fact or to omit to sta te  a  material fact necessary in order to make the statements made, in light of the

misleading if it misleads potentia l investors  in any way. See  Trimble  v. Am. Sav. Life  Ins . CQ 152

Ariz. 548, 553 (App. 1986) (the  Act places a  heavy burden upon the  offerer not to mislead potentia l

inve s tors  in a ny wa y). A s ta te me nt with mis le a ding implica tions  is  a lso mis le a ding. See State v..

Schwenke, 222 P .3d 768, 773 (Utah App. 2009) (s ta tement was misleading based on what it lead

one to believe). Sta tements made to create  confidence in a  transaction can be misleading if omitted

facts would undermine that confidence. See State v. Johnson, 224 P .3d 720, 731 (Utah App. 2009).

See  a lso Denve r Ene rgy Explora tion. LLC v. Ariz. Corp. Comm'n, 2016 WL 4916776, 1118 (Ariz.

1 4 App. 2016) (me mora ndum de cis ion) (s ta te me nts  we re  inte nde d to cre a te  confide nce  in the

1 5

1 6

1 7

company). 166 Investors are  not required to investigate  or perform due diligence. Trimble, 152 Ariz.

a t 553. It is  the  offe re r who bea rs  the  burden not to mis lead potentia l inves tors . 4

A fact is material if there is a  substantial likelihood that, under all of the circumstances,77.

1 8

1 9

20

2 1

22

23 78.

24

the  fa ct would ha ve  a s sume d a ctua l s ignifica nce  in the  de libe ra tions  of a  re a sona ble  inve s tor.

Ca ruthe rs y. Unde rhill, 230 Ariz. 513, 524, 1143 (App. 2012). This is  an objective  test that does not

re ly on the  subjective  opinions of the  actua l investors . Aa ron v. Fronikin, 196 Ariz. 224, 227, 'll 14

(App. 2000). Materiality does not require evidence that a  reasonable investor would have decided not

to inves t. See id

25

26 166http://www.azcourts.gov/Portals/0/OpinionFiles/Div1/20 l6/CV l5-0553 .pd

23
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1 Mis repres entations  and Omis s ions

2 79.

3

4

5

Billings ley mis repre sented to Mrs . Erickson and Mr. Sme ltze r tha t the  Notes  were

a  low-risk inve s trne nt.167 In re a lity, the  Note s  we re  a  spe cula tive  inve s tme nt involving a  high

ma te ria l be ca us e  the  ris k of a n inve s tme nt is  a lwa ys  s ignifica nt to a ny re a s ona ble  inve s tor's

6 de libe ra tions .

7 80.

8

9

10

11

12 81.

13

14

15

16

17

18

Billings le y told Mrs . Ericks on, Mrs . Rowle y, Mr. S me ltze r, a nd Mr. J orda n tha t

the ir money would be  used to s ta rt a  new company, but he  omitted tha t the ir money could a lso be

used to pay him a  10% commiss ion and to repay $20,000 in loans  tha t he  and Pe te rson made  to

Loaf Go. Both of these  omiss ions  were  mis leading because  us ing the  inves tors ' money for those

purposes meant some of their money would not be used to set up the company, as Billingsley stated

These omissions were a lso materia l. Using investor money to pay 10% commissions

and repay earlier investments reduces the amount of capita l available  to make the venture  succeed

Knowing how much of an investment will be used to make the venture succeed, instead of other uses

would be  s ignifica nt to the  de libe ra tions  of a  re a sona ble  inve s tors . High commiss ions  a re  a lso

significant to reasonable  investors  because  they suggest tha t the  sa lesman may have  a  reason to

misrepresent the  qua lity of an inves tment. See  U.S. v. Santoro, 302 F.3d 76, 81 (2nd Cir. 2002)

(discussing a  15% commission ra te ). The  use  of funds to repay Billingsley and Peterson's  loans to

Loaf Go a lso cashed out the ir own investments  with new investors ' money. The  fact tha t two of the19

20

21

founde rs  ca s hed out the ir inves tments  in Loa f Go might s ugges t tha t they we re  not confident in the ir

own company's  success , and this  would a lso be  s ignificant to the  de libera tions  of a  reasonable  inves tor

and was  the re fore  ma te ria l.22

23 82.

24

Billings le y told Mr. J orda n tha t the  Loa f Go Note s  we re  a  good inve s tme nt but

25

26
167 T.60:20-3, T.65:4-13
168 S-3 at ACC1000
169 T.l01:5-12, T.254:5~255:10
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1

2

3

was  mis leading because  the  de faults  s trongly indica ted tha t the  Note s  we re  not, in fact, a  good

inves tment. See Denver Energy, 2016 WL 4916776, 1118 (statements intended to create confidence

in the  compa ny). De fa ults  on note s  to  e a rlie r inve s tors  would cle a rly be  s ignifica nt to  the

de libera tions  of la te r investors  and were  there fore  materia l.4

5 Fals ified Subs cription Agreements

6 83.

7

8

9

1 0

11

Billingsley, on beha lf of Loaf Go, engaged in a  course  of business  tha t opera ted as  a

fraud or deceit by falsifying four of the Investor's subscription agreements to create the appearance that

the y we re  a ccre dite d a nd the re fore  qua lifie d to inve s t. The  Commiss ion ca n infe r tha t Billings le y

fa ls ifie d four of the  Inve s tors ' subscription a gre e me nts  be ca use  those  subscription a gre e me nts

misrepresented the  Investors ' true  finances and because  Billingsley had the  motive  and opportunity to

fa ls ify them.

1 2 84.

1 3

1 4

1 5

1 6

1 7 85.

1 8

1 9

20

21

At the  time  they invested, none  of the  Investors  had ne t worths  over $1,000,000,170

Howe ve r, Mrs . Erickson, Mrs . Rowle y, Mr. Goble , a nd Mr. Sme ltze r's  subscription a gre e me nts  a ll

include  a  checked box fa lse ly indica ting a  ne t worth over $1,000,000.1" Mrs. Rowley testified tha t the

check mark in tha t box on her subscription agreement did not look like  her writing.172 There  was no

evidence that any of the Investors had any reason to overstate their net worth.

Billingsley had a  motive  to fa ls ify the  subscription agreements . Billingsley was a  one-

third owner of Loaf Go, and Loaf Go needed the  Inves tors ' money to have  a  chance  a t success .'73

Creating the  appearance  tha t the  Investors  were  qualified to invest crea ted tha t opportunity and gave

Billingsley a  chance to own a successful company. Billingsley was also motivated to Lind investors that

would be  accepted because  he  had personally lent $10,000 to Loaf Go tha t would not be  repaid until

22

23

24

25

26

170 T.28:17-20, T.61:13-15, T.63:23-6413, T.66:7-13, T.105:5-7, T.124213-15, T.144:3-8
171 S-4 at ACC507, S-8 at ACC523; S-10 at ACC493; S-12 at ACC537
172 T.30:25-31:10
173 s-18, s-23

25
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1 Loa f Go re ce ive d inve s tor funds .174 La s tly, Billings le y wa s  pa id a  10% commiss ion, so fa ls ifying

2

3

4

5

6 87.

7

8

investor qualifications to qualify more investors directly benefitted him.175

86. Billingsley a lso had the  opportunity to fa ls ify the  subscription agreements  because  he

had cus tody of them. It was  Billings ley who coordina ted inves tor activity for Loaf Go and presented

investor documents, such as the subscription agreements, to Peterson for signature.176

Either four of the  Investors  lied about the ir ne t worth on the ir subscription agreements

for no apparent reason, or someone altered the subscription agreements. Given Billingsley's motive and

opportunity to fa lsify the  subscription agreements, the  Commission can infer that it was him.

9 E. Peterson and Avers Were Controlling Persons of Loaf Go and Are Liable for Its Anti-

1 0 Fraud Violations.

11 88.

1 2

13

1 4

1 5

1 6

1 7

1 8

1 9

20

2 1

22

P e te rs on a nd Aye rs  a re  a ls o lia ble  a s  control pe rs ons  for Loa nGo's  a nti-fra ud

to directly or indirectly control the  activities  of those  persons or entities  liable  as  primary viola tors  of

Eastern Vanguard_Eo@;<_Ltd,_y_. Ariz. Corp. Comm'n, 206 Ariz. 399, 412, 1142

(App. 2003). See  a lso

enforceable  control. See Eastern Vanguard, 206 Ariz, a t 412, 1141. Lia bility ma y be  pre mise d on

the  mere  power to control, regardless of whether the  respondent actually exercised that power. See

at 412, 111141-42. Thus, "those  persons who have voluntarily assumed a  sta tus or position that

ordina rily conveys  ce rta in authority to control," such as  corpora te  directors , may not avoid liability

by ignoring "the  dutie s  a nd re spons ibilitie s  - fiducia ry a nd othe rwise  - a tte nda nt to tha t control."

Loftus  C. Ca rs on, II, The  Lia bility of Controlling P e rs ons  unde r the  Fe de ra l S e curitie s  Act, 72

Notre  Da me  L.Re v. 263, 284 (1997) (cite d with a pprova l in Easte rn Vanguard, 206 Ariz. a t 411-

23 412,91138,41).

24

25

26

174 S-36 at ACC1063 on 06/10/2011 at 11:08:24 through 06/10/2011 at 11:08:54, S-36 at ACC1067 on 10/5/2011 at
9:50:24
175 S-36 a t ACC1076 on 12/13/2011 a t 10:18:31, S-46 a t ACC3073; T.261:4-23
176 S-38 p.50:3-6

26
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1 Peterson and Ayers Had the Power to Control Loaf Go

2 89. Pe te rson a nd Aye rs  ha d both le ga lly e nforce a ble  control a nd a ctua l control ove r

3

4

5

6

7

8

9

1 0

11

1 2

13

1 4

1 5 90.

1 6

1 7

1 8

Loaf Go. Peterson and Ayers  were  both directors , officers , and one-third owners of Loaf Go, which

gave  them both lega lly enforceable  contro1.177 Both of them approved the  board resolution tha t

approved a  $3,000,000 offe ring.'78 They were  both involved in crea ting the  infras tructure  for and

starting LoanGo's business operations.179 Peterson admitted that he controlled Loaf Go together with

accounts.181 When LoanGo's securities a ttorney needed approval to amend the cover of LoanGo's

offering memorandum, he sought and received that approval from Peterson.182 Peterson later asserted

in an e lectronic message  tha t "Loaf Go is  my business ."183 Ayers  exercised control by developing

marke ting to borrowers , deve loping the  webs ite  whe re  loans  would be  offe red, coordina ting the

software  tha t Loaf Go would use , and s tructuring LoanGo's  ca ll cente r opera tions .184 Ayers  a lso

controlled employees in the Chandler office that he lent to Loaf Go from his other business.l85 He also

prepared LoanGo's application for a  Utah lending license.'86

It is  no de fense  tha t Ayers  fa iled to e ffective ly exe rcise  the  lega l power he  had a s

Pres ident and Director. To prevent those  clothed with authority, such as  Ayers , from ceding the ir

re spons ibilitie s , "the  appropria te  s tanda rd [for control pe rson liability] mus t be  flexible  enough to

include  actions  of omiss ion as  we ll a s  commiss ion."Easte rn Vanguard, 206 Ariz. a t 414, 1148.

1 9 Peterson and Ayers Have Not Proven Good Faith or Lack of Inducement

20 91.

2 1

An affinnative defense is available  to control persons who acted in good faith and did

not directly or indirectly induce  the  viola tions, but it is  the  controlling person's  burden to prove those

22

23

24

25

26

177 S-3 at Acc1020, S-18, S-23
178 2-18

179 S-38 P,61:4-7
180 T.28l:20-23
181 S-31, S-32, S-33
182 849

183 S-35 at ACC1056 on 4/18/2012 at 2:37:25
184 S-39 p.55:10~17, p.60:1-4
185 S-39 p.50:16-51:11
186 s-39 p.44:15-45:2
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1

2

3

circums tances . Ea s te rn Va ngua rd, 206 Ariz. a t 413, 1146. See

e lement require s  a t a  minimum tha t the  control pe rs on exe rcis ed due  ca re  by taking reas onable  s teps

to ma inta in and enforce  a  reas onable  and proper s ys tem of s upervis ion and inte rna l controls . Ea s te rn

4 Va ngua rd, 206 Ariz. a t 414, 'N 50.

5 92.

6

7

8

9

10

11

12

13

14

15

16

17

P e te rs on ha s  not prove n this  a ffirma tive  de fe ns e  be ca us e  he  ha s  not prove n tha t he

acted in good fa ith. P e te rs on did not ma inta in or enforce  s upe rvis ion or control of Billings ley's  us e  of

docume nts  with inve s tors . He  te s tifie d in his  EUO tha t he  would ha ve  put s uch policie s  into pla ce  if

Loa f Go ha d done  a  tra ditiona l priva te  pla ce me nt with Gilford, but he  did not put s uch policie s  into

pla ce  for Billings le y be ca us e  he  "fe lt comforta b le  tha t Mr. Billings le y wa s  not do ing  a nyth ing

unre a s ona ble ."l87 P e te rs on a ls o fa ile d to e nforce  a  s ys te m of s upe rvis ion a nd controls  by fa iling to

de te rmine  whe the r Loa f Go e ve r file d pa pe rwork, s uch a s  a  Form D Notice  of Exe mpt Offe ring of

Securities , with the  Commiss ion or the  Securities  and Exchange Commiss ion. 188 Peterson a lso did not

know whe the r Billings le y wa s  re gis te re d a s  a  s e curitie s  s a le s ma n.189 P e te rs on s imply trus te d tha t

Billings le y wa s  re lying on a ppropria te  e xe mptions  from s e curitie s  s a le s ma n re gis tra tion without

confiding whe the r Billings le y e ve r file d re le va nt notice s .190 P e te rs on a ls o fa ile d to e xe rcis e  good

fa ith whe n he  fa ile d to ta ke  the  opportunity to pa rtia lly re fLuld the  Inve s tors  be fore  a ba ndoning

Loa f Go to a  P re s ide nt he  did not trus t, e ve n though he  ha d s igning powe r on a ll of Loa nGo's  ba nk

accounts  and could have executed such refunds .19118

19 93.

20

P e te rs on a ls o fa ile d to prove  the  a ffirma tive  de fe ns e  be ca us e  he  indire ctly induce d

s ome  of Loa nGo's  fra ud viola tions . S pe cifica lly, Loa nGo's  omis s ions  tha t inve s tor mone y would be

21

22

23

us e d to pa y Billings le y a  commis s ion a nd to re pa y P e te rs on a nd Billings le y's  loa ns  only ca me  a bout

becaus e  Pe te rs on authorized thos e  payments . Pe te rs on s ta ted in a  Skype  Log tha t a  promis s ory note

wa s  be ing pre pa re d "to 'loa n' $15k to J us tin" a nd tha t Loa f Go would wire  Billings le y the  mone y a s

24

25

26

187 S-38 p.37:24-38:11
188 S-38 p.32:4-10

18s) S-38 p.16-18
190 s-38 p.31I19-32:10
191 T.526:3-52814

28



1 R if

Docke t No. S -20932A-15-0220

1

2

3

4

5

6

7

8

9

10

11

12

soon as  he  s igned the  note .192 Pe te rson a lso intended to repay $10,000 loans  from himse lf and

Billingsley with investor funds a ll a long. He announced in a  June  2011 Skype message  tha t he  and

Billingsley would be  repa id with investor funds and res ta ted his  plan to repay himse lf in an August

2011 email.193 The commission payment and loan repayments were  a ll made from an account for

which only Peterson and his assistant were the signers.'94

94. Ayers has not proven the affirmative defense because he failed to prove that he acted

in good fa ith. Aye rs  a dmitte d in his  EUO se ve ra l wa ys  tha t he  fa ile d to e xe rcis e  due  ca re  with

supe rvis ion a nd inte rna l controls . Aye rs  a dmitte d tha t he  did no due  dilige nce  on Billings le y or

P e te rs on's  ba ckgrounds  be fore  pa rtne ring with the m.195 He  a dmitte d he  kne w a n offe ring

memorandum was being drafted but that he did not read the offering memorandum until after Loaf Go

being LoanGo's President, he did not have access to LoanGo's books and records while it was raising

1 3

14

15

16

money and tha t this  concerned him, but he  did not put his  foot down because  he  does  not have  a

confrontational personality, and instead he simply trusted Peterson.198 He also admitted that he did

not have any system of supervision over whether Loaf Go was paying the Investors and did not even

know what LoanGo's payment obligations to the Investors were.199

17 95. a ls o fa ile d to e nforce  s upe rvis ion a nd inte rna l controls

18

19

Ayers by a llowing the

undisclosed commiss ion to Billings ley. Ayers  knew about Pe te rson's  intention to pay Billings ley a

commission disguised as a  sham loan.200 Ayers a llowed the sham transaction and even aided it by

20

21

ins tructing Pe te rson's  a ss is tant not to Mie  the  $15,000 payment until a lte r Billings ley s igned the

promissory note  to document the  sham loan."1

22

23

24

25

26

192 S-36 a t Accl076 on 12/13/2011 a t 10:18:31
193 S-17; S-36 at ACC1063 on 06/10/2011 at 11:08:24 through 06/10/2011 at 11:08:54
194 S-28 at ACC3066, S-31, S~46 at ACC3073, T.221:15-222:9
195 S-39 p.53:18-20, T.160:8-10
196 S-39 p.56:23-5718, T.160:22-161:23
197 S-39 p.52:21-53:l, T.160:12-21
198 S-39 p.68:21-59:17, T.163:5-164:12
199 T.162:2-13
200 S-36 at ACC1076 on 12/13/2011 at 10:18:31-10:18:47
201 S-36 at ACC1076 on 12/13/2011 at 10:20:49-10:25:12
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1 96. Accordingly, Pe te rson a nd Aye rs  ha ve  fa ile d to prove  the  a ffirma tive  de fe nse  to

2 control pe rson liability.

3 F. Billings lev and Avers ' Marita l Communitie s  Are  Liable  Under the  Ac t

4 97.

5

6

7

8

9

10

11

12

1 3

14

15

1 6 98.

17

18

19

20

21

22

All prope rty acquired by e ithe r husband or wife  during marriage  is  the  community

property of the husband and wife except for several narrow exceptions that are not relevant here. See

214(B). Either spouse may contract debts and otherwise act for the benefit of the community. A.R.S

a cquire d a nd a ll bus ine s s  done  a nd tra nsa cte d during ove rture , by e ithe r s pous e , is  for the

community." Johnson v. Johnson, 131 Ariz. 38, 45 (1981). Furthe rmore , a  debt is  incurred a t the

time of the  actions  tha t give  rise  to the  debt. Arab Monetary_Fund VL Hashim, 219 Ariz. 108, 111

(App. 2008). He re , the  a ctions  giving ris e  to the  de bt occurre d while  Billings le y, Aye rs , a nd

Respondent Spouses  were  married. There fore , the  debts  were  incurred during marriage  and a re

presumed to be community debts.

Billingsley, Ayers, and Respondent Spouses failed to rebut the presumption that a debt

incurred during marriage is  a  community obligation. A party contesting the  presumptively community

nature of a  debt bears the burden of overcoming that presumption by clear and convincing evidence

Hrudka_y_. Hrudka, 186 Ariz. 84, 91 (App. 1995). The  presumption of intent is  enough to bind the

community re ga rdle s s  of Re sponde nt S pouse s ' knowle dge  or pa rticipa tion. S e e  Ells worth  v

Ells worth, 5 Ariz. App. 89, 92 (App. 1967). Since Billingsley, Ayers, and Respondent Spouses failed

to overcome this  presumption, the  debt remains  a  liability of the  marita l community. Therefore , the

23

24

25

26

30
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1 ma rita l communitie s  of Billings le y, Aye rs , a nd Re sponde nt Spouse s  a re  subje ct to a ny orde r of

2 restitution, administra tive  penalties , or other appropria te  affinnative  action.

3 v .  C O NC LUS IO N

4 99. Ba s e d on the  e vide nce  a dm itte d a t the  he a ring, the  Divis ion re s pe ctfully re que s ts  tha t

5 the  Commission make the  following conclusions of law.

6 100.

7 unregis te red securities  within or from Arizona .

8 101.

9

10 102.

11

securities within or from Arizona while  not registered as a  securities salesman or dealer.

of materia l fact or materia lly misleading omissions in connection with an offer to se ll securities within

12 or from Arizona .

13 103.

14 business  which opera ted as  a  fraud or dece it in connection with an offe r to se ll securities  within or

15 Hom Arizona .

16 104.

17

18

19 105.

20 106.

2 1

The  Divis ion re spectfully reques ts  tha t the  Commiss ion grant the  following re lie f.

Order Loaf Go, Billingsley, Peterson, and Ayers to jointly and severally pay restitution

in the amount of $250,000, plus pre-judgment interest from the date  of each investor's  investment as

22

23 44-1201);

107.24

25

26

Orde r Loa f Go, Billings le y, Pe te rson, a nd Aye rs  to pa y a dminis tra tive  pe na ltie s  of

not more  than five  thousand dollars  ($5,000) for each viola tion of the  Act, as  the  Commission deems

3 l
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1

2

3

4

5 1 0 8 .

6

7 1 0 9 .

8

to pa y a n a dminis tra tive  pe na lty in the  a mount of $20,000, tha t Billings le y be  orde re d to pa y a n

adminis tra tive  pena lty in the  amount of $20,000, tha t Pe te rson be  ordered to pay an adminis tra tive

pena lty in the  amount of $20,000, and tha t Ayers  be  ordered to pay an adminis tra tive  pena lty in the

amount of $ l0,000,

Orde r Loa f Go, Billings ley, Pe te rson, and Aye rs  to cea se  and de s is t from furthe r

Order that the marital communities of Billingsley, Ayers, and Respondent Spouses be

subj e t to any order of restitution, rescission, administrative penalties, or other appropriate  affirmative

9

110.1 0 Orde r a ny othe r re lie f the  Commiss ion de e ms a ppropria te  or jus t.

11

1 2 RESPECTFULLY SUBMITTED this  16 day of November, 2016.

1 3

1 4 ARIZONA CORPORATION commls s lon

1 5

1 6

1 7

By:
P a ul Kitchin
Attorney for the  Securitie s  Divis ion of the
Arizona  Corpora tion Commission

1 8

1 9
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5

On this  16 da y of Nove mbe r, 2016, the  fore going docume nt wa s  file d with Docke t Control a s  a

S e curitie s  Divis ion Brie f, a nd copie s  of the  fore going we re  ma ile d on be ha lf of the  S e curitie s

Division to the following who have not consented to email service. On this date  or as soon as possible

the re a fte r, the  Commiss ion's  e Docke t progra m will a utoma tica lly e ma il a  link to the  fore going to

the  following who have  consented to email se rvice .

6

7

8

9

1 0

Ke vin Fa llon McCa rthy
MCCARTHY LAW, P LC
4250 North Drinkwa te r Blvd., Suite  320
Scottsda le , Arizona  85251
kevin.mccarthy@1nocarthylavvyer.com
Attorney for Respondents  John Ke ith Ayers  and Jennife r Ann Brinkman-Ayers
Cons ented to  Service  by Email

11

1 2

1 3

1 4

1 5

Eric Je ide
J EIDE LAW, P LLC
5115 N. Dysart Rd., Suite  202-213
Litchfie ld P a rk, Arizona  85340
je ide la w@gma il.com
Attorney for Respondents  Loaf Go Corpora tion, Je ffrey Scott Pe te rson, Jus tin C. Billingsley, and
He a the r Billings le y
Cons ented to  Service  by Email

1 6

1 7 By:
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1 9

20

2 1

22

23

24

25

26

33


