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BEFORE THE ARIZONA POWER PLANT AND
TRANSMISSION LINE SITING COMMITTEE
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AND PINAL COUNTIES.
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IN THE MATTER OF THE APPLICATION OF I CASE NO. 173
SOUTHLINE TRANSMISSION, L.L.C., IN
CONFORMANCE WITH THE
REQUIREMENTS OF ARIZONA REVISED
STATUTES 40-360, ET SEQ., FOR A
CERTIFICATE OF ENVIRONMENTAL
COMPATIBILITY AUTHORIZING
CONSTRUCTION OF THE NON-WAPA-
OWNED ARIZONA PORTIONS OF THE
SOUTHLINE TRANSMISSION PROJECT,
INCLUDING A NEW APPROXIMATELY 66-
MILE 345-KV TRANSMISSION LINE IN
COCHISE COUNTY FROM THE ARIZONA-
NEW MEXICO BORDER TO THE
PROPOSED SOUTHLINE APACHE
SUBSTATION, THE ASSOCIATED
FACILITIES TO CONNECT THE
SOUTHLINE APACHE SUBSTATION TO
THE ADJACENT AEPCO APACHE
SUBSTATION, AND APPROXHVIATELY 5
MILES OF NEW 138-KV AND 230-KV
TRANSMISSION LINES AND ASSOCIATED
FACILITIES TO CONNECT THE EXISTING
PANTANO, VAIL, DEMOSS PETRIE, AND I
TORTOLITA SUBSTATIONS TO THE I
UPGRADED WAPA-OWNED 230- KV I
APACHE-TUCSON AND TUCSON- I
SAGUARO TRANSMISSION LINES IN PIMA I
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Pursuant to Paragraph 29 of the Procedural Order issued in this docket on October 24,

2016, the Im'gation & Electrical Districts' Association of Arizona ("IEDA"), on behalf of itself

and its Membersl and Associate Members2, by and through it undersigned counsel, herewith

submits the Legal Memorandum invited by that provision.
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1 Ak-Chin Ene rgy S e rvice s , Bucke ye  Wa te r Cons e rva tion & Dra ina ge  Dis trict, Ele ctrica l Dis trict No. 3, Ele ctrica l
Dis trict No. 4, Ele ctrica l Dis trict No. 6, Ele ctrica l Dis trict No. 7, Ha rqua ha la  Va lle y P owe r Dis trict, Hohoka m
Irriga tion & Dra ina ge  Dis trict, Ma ricopa  County Municipa l Wa te r Cons e rva tion Dis trict No., Roos e ve lt Irriga tion
Dis trict, Tonopa h Irriga tion Dis trict, We llton-Moha wk Irriga tion a nd Dra ina ge  Dis trict



2 Aquila  Irrigation Dis trict, Centra l Arizona Water Conservation Dis trict, Electrical Dis trict No. 8, McMullen Valley
Water Conservation and Drainage District, Page Electric Utility, The City of Sanford, Salt River Project, San Carlos
Irrigation Project, The Town of Thatcher, Yuma County Water Users  Association, Yuma Irrigation District, Yuma-
Mesa Irrigation and Drainage Dis trict
3 Montana , 738 F.2d at 1077, Columbia  Bas in, 643 F.2d at 605.
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P a ra g ra ph  29  a s ks  the  fo llowing :

"Doe s  s e c tion  505 (a )(iv) o f the  Fe de ra l La nd  P o lic y a nd  Ma na ge m e n t Ac t a pp ly to  a ny

portion  o f wha t is  de s c ribe d  in  the  App lic a tion  a s  the  Upgra de  S e c tion  a nd  owne d  by

W e s te rn  Are a  P o we r Ad m in is tra t io n  ("W AP A"),  a n d  if s o  wh a t p o rt io n ?  As s u m in g

s e c tion  505(a )(iv) a pp lie s ,  wha t a re  Arizona 's  s ubs ta n tive  line  s iring  s ta nda rds  o r a re  s uch

s ta n d a rd s  e s ta b lis h e d  th ro u g h  th e  Ce rtific a te  o f En viro n m e n ta l Co m p a tib ility ("CEC")

p roce s s ?  Wha t in fo rm a tion  wou ld  be  ne ce s s a ry to  e na b le  the  Com m itte e  to  de te rm ine

com plia nce  with  Arizona 's  s ubs ta n tive  line  s iring  s ta nda rds ?  S hou ld  the  App lica n t

p re s e n t s uch  in fo rm a tion  to  the  Line  S iting  Com m itte e  a t the  he a ring  to  a llow it,  a nd  by

e xte ns ion  the  Com m is s ion ,  to  de te rm ine  whe the r the  App lica n t ha s  m e t Arizona 's

s ubs ta ntive  s ta nda rds ? S ta te  o f Monta na  v.  J ohns on , 738  F .2d  1074 ,  1079  (9 th  Cir.  1984),

Co lu mb ia  b a s in  La n d  P ro te c tio n  As s 'n  v.  S c h le s in g e r,  6 4 3 F .2 d  5 8 5 ,  6 0 5 -0 6  (9 th  C ir.

1981).  (The  fo re go ing  que s tions  a s s um e  the  App lica n t doe s  no t ne e d  to  ob ta in  a  CEC fo r

th e  W AP A-o wn e d  lin e s  a n d  fa c ilit ie s  in c lu d e d  in  th e  Up g ra d e  S e c tio n . )"

We  be lie ve  tha t the  a ns we rs  to  the  que s tions  pos e d  in  P a ra gra ph  29  ca n  be  re s o lve d  by

a p p lic a tio n  o f th e  Nin th  C irc u it  d e c is io n s  in S ta te  o f Monta na  v.  J ohns on , 738  F .2d  1074  <9"' Cir.

1984) (he re ina fte r "Mo n ta n a ") a n d  Co lu mb ia  Ba s in  La n d  P ro te c tio n  As s  'n  v.  S c h le s in g e r, 643

F.2d  585  (9 th  Cir.  1981) (he re ina fte r "C o lu m b ia  Ba s in  ") .

F irs t,  we  a g re e  with  the  a s s um ption  tha t a  Ce rtific a te  o f Environm e n ta l Com pa tib ility

(CEC) unde r Arizona  la w is  no t re qu ire d  by the  App lica n t fo r its  p ropos a l on  fe de ra l la nd .3

While  th is  Applica n t is  a  p riva te  corpora tion ,  no t a  fe de ra l a ge ncy,  the  is s ue  is  no t the  na tu re  o f

the  Applica n t bu t the  fa c t tha t the  p ropos e d  tra ns m is s ion  line  is  to  be  cons truc te d  on /upgra de d  on
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1 federa l 1and.4 What the Monta na  a nd Columbia  Ba s in courts  decided was tha t the  Fede ra l Land
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P olicy a nd Ma na ge me nt Act (FLP MA) did not ce de  s ta te  jurisdiction ove r fe de ra l la nd for

procedura l requirements  but did make  substantive  requirements  of s ta te  law applicable  to a  s iring

tha t occurred on fede ra l land.5 Here , the  lack of a  fede ra l agency applicant removes the

5 sove re ignty issue  ra ised in Montana  but does  not a lte r the  court's  ana lys is .
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Second, under Monta na  a nd Columbia  Ba s in, sta te  substantive  standards a re  applicable  to

rights -of-wa y a cross  fe de ra l la nds  unde r S e ction 505(a )(iv) of FLP MA, 43 U.S .C. S e ction 1765.6

8 The  Monta na court makes the  dis tinction, based on the  language  in the  s ta tute , be tween

9 environmenta l and public hea lth issues  and s iring and construction, ope ra tion and maintenance
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is sue s . The  la tte r, unde r the  spe cific te rns  of the  s ta tute , only a pply whe re  a  right-of-wa y is

sought.7 However, both decis ions  require  tha t the  s ta te  substantive  s tanda rds  be  more  s tringent

than applicable  fede ra l s tandards .8 Thus, we  a re  presented with the  issue  of which of the  s ta te
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requirements  a re  substantive  s tandards  re la ted to public hea lth or environment or re la ted to

s iring, cons truction, ope ra tion and ma intenance  of right-of-way?

Third, this  in tum require s  an examina tion of Arizona  law to de te rmine  the  na ture  of the
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Arizona  s tandards  and whe the r the  language  in the  re levant s ta tute  is  sufficiently precise  and not

vague  so as not to comprise  a  standard'?9 To us, the  applicable  sta te  substantive  standards a re

found in A.R.S . S e ction 40-360.06. At the  ve ry le a s t, the  nine  fa ctors  lis te d in subse ction A a nd,

19 separa te ly, subsection B could be  conside red substantive  s tandards . It is  possible  to a rgue  tha t

20 the  requirements  of subsection C only pe rta in to the  actua l issuance  of a  CEC but ne ithe r the
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"[S]ection 505(a)(iv) applies to any entity, public or private, that obtains a right-of-way over federal lands."
Montana,738 F.2d at 1079.
Montana,738 F.2d at 1078,Columbia Basin, 643 F.2d at 604-5.
Montana, 738 F.2d at 1079;Columbia Basin, 643 F.2d at 604.
Montana,738 F.2d at 1078.
Montana,738 F.2d at 1079,Columbia Basin,643 F.2d at 598.
Montana,738 F.2d at 1077.
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Monta na  nor Columbia  Ba s in courts  made  such a  na rrow dis tinction, both decis ions  sepa ra ting

the  existence  of s tandards from the  process of applying them in issuing a  permit. 10

Fina lly, the n, the  ultima te  que s tion is  whe the r or not Arizona  la w provide s  sufficie nt

4 s pe c ific ity to  ha ve  the  re le va nt s ta tu tory re quire me nts  be  de e me d s ubs ta ntive  s ta nda rds ?  Thos e
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tha t do  the n  mus t be  s e pa ra te d  from thos e  tha t don 't. Furthe r e xa mina tion  is  the n  re quire d  to

de te nnine  whe the r the  forme r grouping  provide s  s ubs ta n tive  s ta nda rds  more  s tringe nt tha n

fe de ra l la w a nd, the re fore , is  a pplica ble  he re . Once  th is  le ga l a na lys is  is  comple te , the n  the  fina l

two que s tions  ca n be  a ddre s s e d.
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De pe nding  on  the  ou tcome  of tha t e xe rc is e , it would  s e e m prude nt to  re vie w the

Environme nta l Impa c t S ta te me nt a nd  Re cord  of De c is ion  a lre a dy compile d  in  th is  ca s e  to  s e e

wha t fe de ra l re quire me nts  a re  a lre a dy inc lude d  a nd  whe the r the y s a tis fy a ny Arizona  s ubs ta n tive

s ta nda rds  de e me d more  s tringe nt. Othe r Arizona  s ta nda rds  a ppe a r to  be  pe culia rly non-fe de ra l

a nd  would  ha ve  no  re a s on  to  be  in  the  ElS  or ROD in  a ny e ve nt. S ince  the y a re  ou ts ide  the

s cope  of fe de ra l inquiry, the y could  c le a rly be  s a id  to  be  more  s tringe nt tha n  fe de ra l

re qu ire me nts .

16 In  our vie w, do ing  th is  a na lys is  a s  qu ickly a s  pos s ib le  ma y na rrow the  ne e d  fo r fu rthe r

17 inqu iry on  th is  ma tte r a nd , a t le a s t, s hould  focus  wha te ve r fu rthe r inqu iry ne e ds  to  be  ma de . The
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Applica n t will ne e d  to  p re s e n t s ome  a dditiona l e vide nce  to  s upple me nt the  curre n t re cord ly bu t,

in  our vie w, it would  be  in  the  be s t in te re s ts  of the  s ta te  a s  we ll a s  the  pa rtie s  to  s pe nd s ome  time

focus ing  on  jus t e xa c tly wha t ne e ds  to  be  done  a nd  how s oon . Cle a rly th is  is  a  ma tte r fo r the

pre he a ring  confe re nce  s che dule d  for Nove mbe r 16 , 2016.
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Montana, 738 F.2d at 1077-8, Columbia Basin, 643 F.2d at 604-5.

Columbia Basin, 643 F.2d at 605.
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1 RESPECTFULLY SUBMITTED this  9th day of November, 2016.
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By /s/ Robert S. Lynch
Robert S. Lynch (Bar No. 001638)
Todd A. Dilla rd (Bar No. 028708)
Attorneys  for the  Irriga tion & Electrica l Dis tricts  '
Associa tion of Arizona
340 E. Palm Lane Suite 140
Phoenix, AZ 85004-4603
602-254~5908
rslynch@rslynchaty.com
todd@rslynchaty.com
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ORIGINAL & 25 copies  of the
foregoing were  filed with Docket
Control on the 9111 day of November, 2016.
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Dire ctor of Utilitie s
Arizona  Corpora tion Commission
1200 West Washington Street
Phoenix, Arizona  85007
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Janet Wagner
Arizona  Corpora tion Commission
1200 W. Washington
Phoenix, AZ 85007
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Copies were  e lectronically delivered
the 9th day of November, 2016:
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Thomas K. Chef al, Chairman
Arizona Power Plant and Transmission
Line  S itting Committee
1200 W. Washington
Phoenix, AZ 85007
Thomas.chena1@azag.gov
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Janice Alward, Esq.
Le ga l Divis ion
Arizona Corpora tion Connnission
1200 W. Washington
Phoenix, AZ 85007
JAlward@azcc.gov
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Thomas Broderick
Utilitie s  Divis ion
Arizona  Corpora tion Commission
1200 W. Washington
Phoenix, AZ 85007
tbroderick@azcc.gov
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Me gha n H. Gra ve l
Osborn Ma le don, P A
2929 N. Ce ntra l Ave nue
S uite  2100
P hoe nix, AZ 85012
mgrabe1@o1n1aw.com
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James Guy
S uthe rla nd Asbill & Bre nna n LLP
One  American Cente r
600 Congress  Avenue
S uite  2000
Aus tin, TX 78701-3232
James.guy@suther1and.com
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/s / Todd A. Dilla rd_
13

14

15

16

17

18

19

20

21

22

23

24

25


