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Fre e port Mine ra ls  Corpora tion ("Fre e port"), Arizona ns  for Ele ctric Choice  a nd

Compe tition (collective ly "AECC") and Noble  America s  Ene rgy Solutions  LLC ("Noble

Solutions"), he reby submit this  Pos t-Hearing Joint Opening Brie f ("Brie f") in the  above-

captioned Docket.

INTR O DUC TIO N

The  Arizona  Corpora tion Commis s ion ("Commis s ion") is  re quire d by la w to s e t

"jus t a nd re a s ona ble " utility ra te s . On a  ma cro le ve l, the  Commis s ion is  cha rge d with

ba la ncing the  inte re s ts  of Tucs on Ele ctric Powe r Compa ny, Inc. ("TEP" or "Compa ny")

and its  ra tepayers , and authorizing an annua l revenue  requirement tha t will a llow TEP an

opportunity to re cove r through ra te s  prude ntly incurre d cos ts  of ope ra tion a nd e a rn its

a uthorize d ra te  of re turn. In this  proce e ding, AECC a nd Noble  S olutions  s upport the

Augus t 25, 2016 S e ttle me nt Agre e me nt Re ga rding Re ve nue  Re quire me nt ("Re ve nue

Settlement") as  a  fa ir compromise  of severa l contes ted revenue  requirement issues , and a

clea r benefit to ra tepayers  by the  reduction in TEP's  origina l revenue  increase  reques t of

ne a rly $28 million (from $109.5 million to $81.5 million). Howe ve r, this  is  whe re  the

agreement ends, and s ignatory parties  like  AECC and Noble  Solutions are  free  to advocate

for a  revenue a llocation that fa irly a llocates  the  revenue increase  among customer classes .

In tha t re ga rd, the  Re ve nue  Se ttle me nt e xpre s s ly re s e we d ra te  de s ign a s  a n is s ue  for

litiga tion.

It is  often sa id tha t ra temaking is  more  of an a rt than a  science , and this  pa rticula r

ra te  ca se  ra ise s  seve ra l ques tions  about how much of the  Revenue  Se ttlement increase

s hould be  a ttribute d to e a ch cus tome r cla s s .l the  Commis s ion is

cha rge d with ba la ncing the  inte re s ts  of diffe re nt cus tome r cla s s e s  us ing ba s ic cos t-of-

s e rvice  principle s , like  ma tching cos t-ca us a tion with cos t-re cove ry a mong ra te pa ye rs .

On  a  micro  le ve l,
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1 As parties to the Revenue Settlement, AECC and Noble Solutions are required to utilize the proposed $81.5 million
revenue increase as a baseline for all their rate design proposals.
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Howe ve r, in this  proce e ding  TEP , the  Arizona  Inve s tme nt Council ("AIC") a nd

Commiss ion Staff support revenue allocations  proposals  which produce rates  for large

indus trial and commercial cus tomers  that do not properly allocate revenue respons ibility

based upon cos t causation and thus  are not 'jus t and reasonable," while s imultaneous ly

opposing various proposals  that would allow these customers an opportunity to ameliorate

the  burdens ome s ubs idies  they have  been paying for many years . Several of these

proposals are discussed below.

The  mos t immedia te  way the  Commis s ion can s upport and incept economic

development in TEP's  service territory is  to take meaningful s teps  at this  time to eliminate

inter-class  rate subsidies  altogether. AECC's  revenue allocation proposal adheres  to one

of the  mos t bas ic cos t-of-s ervice  principles , which is  to a lign cos t recovery with cos t

causation. As more fully detailed herein, AECC's  proposal s trikes  a proper balance, while

s till providing approximately $40 million in subs idies  to the Res idential Class  cons is tent

with the  concept of gradualism. For a  company like  Freeport (TEP's  larges t cus tomer

which owns  and opera tes  the  S ierrita  Copper Mine), e liminating be tween $4.2 million

and $5.6 million in annual rate subsidy payments  proposed byTEP and Staff represents an

immediate , meaningful and pos itive  impact upon its  ability to control power cos ts , and

can help to keep Sierrita competitive on a global scale. In addition, traditional rate des ign

principles  must also make room for innovation and change, as  evidenced by the need to

address  the integration of dis tributed generation, renewable projects  and customer choice

(to name a few) into the provision of electric service to Arizona residents and businesses.

Accordingly, AECC and Noble Solutions  have also proposed several third-party

alternative generation service programs that incorporate market-based solutions for large

customers seeking to control their power costs , allowing the Commission to adopt a more

robus t and vibrant rate des ign that facilitates  real and wider economic development, not
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the  kind limite d only to a  s pe cific type  of cus tome r a s  propos e d by TEP a nd AIC.2 The

evidence  in this  proceeding demons tra te s  tha t de  facto compe titive  re ta il e lectric se rvice

a lre a dy e xis ts  in TEP 's  s e rvice  te rritory, which s upple me nts  the  tra ditiona l cos t-plus

monopoly pa ra digm, a nd now incorpora te s  a  "mixe d monopoly-compe tition" mode l tha t

a llows  ce rta in cus tomers  to choose  the ir source  of e lectric genera tion from a  compe titive

ma rke t. Ironica lly, tha t is  a  ma rke t in which TEP  its e lf is  now compe ting with its  pilot

TEP-Owne d Re s ide ntia l Sola r progra m ("TORS"), which involve s  a  cos t s hift of $0.02

pe r kph to  non-e lig ib le  cus tome rs  who a re  s ubs id iz ing  ra te s  for thos e  re s ide ntia l

cus tomers  "lucky enough" to be  chosen to pa rticipa te  in this  program. Ye t, and ironica lly,

TEP  (a nd ce rta in  o the r pa rtie s ) d is inge nuous ly a rgue  tha t none  of the  a lte rna tive

ge ne ra tion s e rvice  progra ms  propose d by AECC a nd Noble  Solutions  a re  in the  public

inte res t because  they may result in potentia l cos t-shifts  to non-participa ting or non-e ligible

cus tome rs , a nd be ne fit only a  fe w la rge  cus tome rs  a lso "lucky e nough" to be  chose n to

pa rticipa te .

S uffice  .it to s a y, the s e  a rgume nts  inhe re ntly e mploy a  cle a r double  s ta nda rd.

More ove r, the  "e vide nce " provide d in oppos ition ma inly by TEP a nd AIC is  spe cula tive ,

and re lie s  heavily on pre -filed te s timony in another ra te  proceeding submitted by Arizona

P ublic S e rvice  Compa ny ("AP S ") conce rning its  AG-l Ta riff, which is  ye t to be  te s te d

through cros s -e xa mina tion a nd e vide nce  from AG-l progra m s upporte rs . The  60MW

buy-through program proposed by AECC and Noble  Solutions  in this  ca se  is  diffe rent, in

tha t anticipa ted possible  revenue  loss  is  built into the  program structure  and a lloca ted only

to thos e  cus tome rs  e ligible  for the  progra m. As  a  conse que nce , the ir propose d buy-

through program by des ign should not e rode  upon the  $81.5 million revenue  requirement
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2 The Economic Development Rate ("EDR") tariff proposed by TEP and AIC would only apply to manufacturing
facilities using at least MW with a 75% load factor, and which export 65% of their goods out of state. The tariff is
to be effective for only a five year period.
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provided for in the  Revenue  Se ttlement. This  is  a lso true  of the  a lte rna tive  150MW five -

yea r opt-out program proposed by AECC and Noble  Solutions , which provides  for a  tive -

year transition charge  to be  pa id by program participants .

Furthe rmore , by limiting the  s cope  of the  progra m to only be twe e n 60-l50MW,

TEP  ca n time ly a nd e ffe ctive ly incorpora te  the  e xpe cte d los s  of e le ctric loa d into its

Inte gra te d Re s ource  P la n ("liP ") a nd proportiona te ly re duce  re lia nce  on ne w cos tly

gene ra tion re sources , which will bene fit a ll cus tomers . This  advance  planning fea ture  is

a lso a  benefit inherent in the  opt-out and franchise  a lternative  genera tion service  programs

proposed by AECC and Noble  Solutions .

While  revenue a llocation and proposed a lternative  genera tion service  programs are

matte rs  tha t AECC and Noble  Solutions  primarily have  focused on during the  hea rings  in

this  proceeding, there  a re  other issues  tha t, when eva lua ted in the  broad context of a  ra te

case , must a lso be  resolved. These  include:

The  need to re -s tructure  the  current PPFAC to crea te  a  70/30 risk sha ring

mechanism to keep customer and TEP interests  a ligned;

Revers ing a  change  in the  PPFAC Plan of Adminis tra tion tha t shifted profits

rea lized from new long-te rm contracts  to the  bene fit of TEP sha reholde rs

ins tead of TEP customers ,

Adopting AECC's  propos e d unbundle d ra te s  for La rge  Ge ne ra l S e rvice

(LGS), Large  Power Service  (LPS) and High Voltage  ra te  schedules ; and

Re vis ing TEP 's  Cos t of Se rvice  ca lcula tions  so tha t the y more  a ccura te ly

reflect the  true  cost of service  for customer classes .

These issues will also be addressed herein.

In  s u mma ry,  th e  Co mmis s io n  mu s t d e te rmin e  wh e th e r it is  re a d y to  ta ke

meaningful s teps to eliminate  QQ rate  subsidies, thus sending the true cost based signals  to

cus tomers  to a llow them to make  long te rm decis ions  on renewable  energy and he lping to

•
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sus ta in bus ine s se s  a nd jobs  in TEP 's  s e rvice  te rritory, or whe the r it wa nts  to a pprove  a

re ve nue  a lloca tion tha t fa lls  s ignifica ntly s hort of the  ba s ic ra te ma king principle  of

ma tching cos t-re cove ry re s pons ibility with cos t-ca us a tion. In a ddition, the  Commis s ion

must de termine  whether it is  prepared to approve  one  or more  economic development and

sus ta inability programs tha t apply to a  wider range  of commercia l and indus tria l inte res ts ,

or whe the r it will be  s a tis fie d me re ly with TEP 's  propos e d EDR, which the  e vide nce

clea rly demons tra tes  is  ve ry limited in scope  and dura tion, ha rd to even qua lify for and is

unlike ly to s pur the  e conomic de ve lopme nt de s ire d by the  Commis s ion. Fina lly, the

Commiss ion mus t de te rmine  if it is  forma lly ready to acknowledge  the  "mixed monopoly-

compe tition" na ture  of the  e le ctric  indus try which now e xis ts  in  Arizona  toda y, a nd

e xpa nd the  opportunitie s  for cus tome r choice  a nd price  compe tition a nd a cce s s  to

a ite ma tive  ge ne ra tion s e rvice  inhe re nt in  tha t mode l to  comme rcia l a nd indus tria l

cus tomers , or whether it will continue  to a llow choice  for only a  se lect class  of cus tomers .

AECC and Noble  Solutions  urge  the  Commiss ion to choose  on the  s ide  of broad-

based economic development, innovation and change and customer choice , and adopt the

revenue  a lloca tion and a lte rna tive  genera tion se rvice  proposa ls  sponsored by AECC and

Noble  Solutions  as  be ing in the  broad public inte res t.

1.

DISCUSSION

REVENUE ALLOCATION
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One  of the  ma jor cha llenges  in this  proceeding has  been for pa rtie s  to accura te ly

portray the  impact of the ir revenue  a lloca tion proposa ls  on va rious  cus tomer cla sses  in a

ma nne r tha t ca n  e a s ily be  a na lyze d a nd e va lua te d  by the  Commis s ion Th is  is

highlighte d by the  fa ct tha t TEP 's  own Pre s ide nt a nd CEO, Da vid Hutche ns , wa s  unde r

the  impre s s ion tha t his  compa ny wa s  propos ing a  ra te decrease for Fre e port's  S ie rrita

mine  when the  Company's  own ra te  schedules  demonstra te  tha t Freeport would rece ive  a

3 Hearing Transcript ("Tr.") at 961-962.
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$614,675 annual increase under TEP's  current revenue  a lloca tion proposaLs  TEP witness

Craig Jones la ter acknowledged that TEP is  in fact proposing a  ra te  increase for Freeport.5

During  h is  ora l s umma ry, AECC a nd Noble  S olutions ' e xpe rt witne s s  Ke vin

Higgins  produced severa l tables  in Exhibit AECC-12 tha t conta in an accura te  depiction of

both TEP and Staffs  recommended ra te  spreads  by applying current 2016 margin and fue l

ra tes  to pos t-migra tion loads . Afte r ana lyzing the  da ta , both TEP witness  Cra ig Jones  and

Sta ff witness  Howard Solganick confirmed tha t these  tables  provide  the  Commiss ion with

a n a ccura te  a ccounting of the  re ve nue  a lloca tions  be ing propos e d by TEP , S ta ff a nd

AECC in this  proce e ding.6 Ans we ring a n inquiry pos e d by ALJ  Rodda , TEP  witne s s

Cra ig Jones  confirmed tha t Exhibit AECC-12 a llows  for "a  clea r unde rs tanding of wha t's

going on within the  cla s s e s ."7

informa tion conta ine d in  Exhibit AECC-12 whe n e va lua ting the  re ve nue  a lloca tion

propos a ls  offe re d by TEP, AECC a nd S ta ff AECC's  cos t of s e rvice  a na lys is , ca libra te d

for the  Revenue Settlement, provides  the  most reasonable  basis  for a lloca ting costs  in this

As  a  re s ult, the  Commis s ion ca n trus t a nd re ly on the

case.
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Of the  thre e , AECC's  re ve nue  a lloca tion propos a l be s t s e rve s  the  broa d public

interes t because  it (i) s ignificantly reduces  the  inter-class  subsidies  tha t a re  an impediment

to economic deve lopment and sus ta inability, (ii) brings  a ll cus tomer classes  close r to ra te

pa rity a nd a  unitize d ra te  of re turn ("UROR") of 1.00, while  s till a dhe ring to the  conce pt

of "gra dua lis m", a nd (iii) corre cts  ce rta in dis tortions  in TEP 's  cos t-of-s e rvice  s tudy,

providing the  Commiss ion with a  more  accura te  bas is  on which to s tructure  a  proper ra te

design.

4 Tr. at 164, 170-172.
5 Tr. at 2159.
6 Tr. at 2160, 2341.
7 Tr. at 2182.
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Customer Class Proposed Margin Revenue Subs idy Pa id/(Received)

Res identia l 327,768,312 (65,280,282)
Genera l Service 180,501,853 31,096,260

Large General Service 96,255,565 24,576,959

Large Power Service 56,404,499 6,645,308

High Volta ge  138kv" 17,177,856 4,246,566

Lighting 4,211,298 (1,260,450)
Tota l 682,319,384 24,361

A.

TEP and othe r pa rtie s  have  proposed new ra te  des igns  to e limina te  a lleged intra -

class subsidies amongst residentia l ra tepayers in response to the expansion oil and need to

inte gra te  within its  dis tribution s ys te m, s ola r dis tribute d ge ne ra tion fa cilitie s . TEP  is

propos ing to replace  the  subs idie s  tha t re sult from the  Company's  Ne t Mete ring program

with a n e xpa ns ion of its  own TORS  progra m tha t would s hift a pproxima te ly $0.02 pe r

kph of cos ts  to non-pa rticipa ting cus tome rs . While  $0.02 pe r kph ma y be  "s ma lle r" by

comparison, it is  a  subsidy nonetheless.8

Inexplicably, TEP and certa in other parties  do not have  the  same sense  of urgency

to a ddre s s  a nd corre ct the  inte r-cla s s  s ubs idie s  tha t ha ve  burde ne d comme rcia l a nd

in d u s tria l cu s to me rs  fo r ma n y ye a rs ,  in vo lvin g  h u n d re d s  o f millio n s  o f d o lla rs .

Elimina ting the s e  inte r-cla s s  s ubs idie s  is  not only cons is te nt with ba s ic ra te ma king

principle s , but can se rve  a s  an immedia te  economic deve lopment and sus ta inability tool

for TEP.9 In tha t regard, a  table  measuring the  amount of class  subsidies  included in TEP,

Staff and AECC's  fina l spread proposa ls  (based on margin revenue) is  highlighted be low:

The Commission Should Move to Eliminate All Subsidies.
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s Tr, at 175-179.
9 Tr. at 1709-1710, 1816-1817.
10 Data source: TEP Witness Craig Jones Rejoinder Testimony, Exhibit CAJ-RJ-1, Sch. H-2-2.
11 Freeport is the only member in the 138kV class.
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Customer Class Proposed Margin Revenue Subsidy Paid/(Received)

Res identia l 330,389,025 (62,659,569)
General Service 173,782,573 24,376,979

Large General Service 97,778,732 26,100,126

Large Power Service 57,892,333 8,133,143

High Volta ge  138kv 18,562,241 5,630,951
Lighting 3,890,251 (1,581,498)
Tota l 682,295,154 131

Customer Class Proposed Margin Revenue Subsidy Paid/(Received)

Res identia l 352,570,805 (40,477,788)
Genera l Service 175,896,150 26,490,557

Large Genera l Service 86,738,121 15,059,516

Large Power Service 49,759,191 0
High Volta ge  l38kv 12,931,290 0
Lighting 4,399,465 (l,072,284)

Tota l 682,295,023

STAFF12

AECC"
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As illus tra ted by this  table , TEP is  propos ing tha t Freeport My an annua l subs idy

o f over $4.21 million in margin revenue , while  Sta ff proposes  a $5.63 million subs idy for

Freeport. This  s ubs idy is  ove rly burde ns ome , a nd  doe s  no t p roduce  a  "jus t a nd

re a s ona ble " ra te  for Fre e port. Cus tome rs  in  the  LGS  cla s s  would colle ctive ly pa y

anywhere  from $24.58 millio n (TEP) to $26.10 million (S ta ff) in ra te  subs idies  annua lly,

while  La rge  P owe r S e rvice  cus tome rs  would colle ctive ly pa y a nywhe re  from $6.65

(TEP ) to $8.13 million (S ta ff) a nnua lly. By contra s t, S ta ff is  propos ing tha t

members  of the  Residentia l Class rece ive $62.66 million annua lly in ra te  subs idies , while

millio n

12 Data source: Staff Witness Howard Solganick Surrebuttal Testimony, Exhibit HS-6 & HS-6 workpaper
(Confidential).
13 AECC modified Staffs Proposed GS, LGS, LPS and 138kV Sales Revenue to capture the impact of adjustments to
current revenues to reflect the impact of load migration among classes.
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TEP is  propos ing a pproxima te ly $65.28 These  numbers  a re  s taggering, and

highlight the  burden that large  customers  have been paying as  they represent reductions in

the subsidies  paid in current ra tes .

No pa rty provided any jus tifica tion for these  subs idies . Some partie s , like  TEP and

Staff, acknowledged tha t the  Commiss ion should be  working to e limina te  them a ltoge ther,

but sugges t doing so only gradua lly ove r a  number of ra te  ca se s  in orde r to dampen the

impa ct to the  subs idy-re ce iving cla s se s .14 Howe ve r, both  TEP  a nd S ta ffs  re ve nue

a lloca tion proposa ls  fa ll subs tantia lly short of any meaningful moves  towards  ra te  pa rity

for a ll cus tome rs  cla s s e s . By wa y of illus tra tion , unde r S ta ffs  re ve nue  a lloca tion

proposa l, Fre e port would pa y ra te s  producing a  22.25% ra te  of re turn a nnua lly for TEP

whe n the  Compa ny is  a uthorize d a n ove ra ll ra te  of re turn of jus t 7.19%.15 This  would

produce  a 3.093 UROR on ra te s  pa id by Fre e port for the  S ie rrita  mine . Eve n S ta ffs  own

e xpe rt witne s s  Howa rd S olga nick a cknowle dge d tha t he  wa s  not a ble  to  ma ke  the

numbe rs  fit for the  l38kv cla s s  in  S ta ffs  re ve nue  a lloca tion propos a l, re s ulting in  a

higher revenue increase  than he intended. 16

largest opera ting cost.

Othe r pa rtie s , like Freeport, Kroge r and Wa l-Ma rt pre s e nte d evidence

demonstra ting tha t la rge  subs idies  and TEP's  high e lectric ra tes  have  a  de trimenta l e ffect

on economic deve lopment and sus ta inability. The  socie ta l bene fits  tha t these  cus tomers

bring through loca l economic s timulus , job crea tion and tax base  a re  important factors  tha t

the  Commiss ion mus t cons ide r when de te rmining the  broad public inte re s t. How does  a

ra te  subsidy help a  residentia l ra tepayer when that customer does not have a  job to pay his

or he r utility bill?  S ie rrita  a lone  produce d $250.7 million in e conomic be ne fits  to P ima

County in 2015, and $343.6 million for the  s ta te  of Arizona  a s  a  whole . While  the  recent

Powe r is  s e cond only to la bor a s  S ie rrita 's

14 Tr. a t 177-179, 2400-2402 , Rebutta l Tes timony of Cra ig Jones  a t. ll.
is  Surrebutta l Tes timony of Howard Solganick, Exhibit H-6.
16 Tr. a t2410-2411.

FENNEMORE CRAIG
A PROFESSIONAL CORPORATION

PHGENIX 1 0



reduction in mining opera tions  a t Sie rrita  was  based in pa rt on the  fa lling price  of copper,

the  ability to continue  exis ting opera tions  .-. or even some  day resume  former opera tions

and the rea fte r expanded ope ra tions  - in a  highly compe titive  marke t is  based on seve ra l

factors , including the  ability to manage  and control power cos ts  a t specific s ites ."

S imply put, Freeport can ill-a fford to pay be tween $4.2 million and $5.6 million in

ra te  subs idie s  each yea r and keep Sie rrita  compe titive  re la tive  to its  othe r mining a sse ts

loca te d in a re a s  whe re  such la rge  subs idie s  do not e xis t. Accordingly, AECC urge s  the

Commiss ion to take  meaningful s teps  towards  e limina ting inte r-class  subs idies  in this  ra te

proceeding cons is tent with promoting economic deve lopment and sus ta inability in TEP's

s e rvice  te rrito ry, a nd  a dhe re nce  to  ba s ic  cos t-o f-s e rvice  ra te ma king  p rinc ip le s ,

recognizing tha t Arizona  law requires  "jus t and reasonable" ra tes .

B. AECC's Revenue Allocation Proposal Promotes the Broad Public
Interest, and Should be Adopted.
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AECC's  recommended change  in cla s s  revenues  includes  two ve rs ions , one  tha t

incorpora te s  a  funding me cha nism to fa cilita te  the  origina l 60MW buy-through proposa l

made  by AECC and Noble  Solutions  in orde r to shie ld TEP from any anticipa ted revenue

loss , and one  tha t does  not require  such a  funding mechanism.18 AECC proposes  to se t

the  revenue  requirement for both the  LPS and 138kV cla s se s  a t cos t us ing Mr. Higgins '

adjus ted cos t-of-se rvice  ana lys is , ca libra ted for the  revenue  requirement presented in the

Re ve nue  Se ttle me nt, a nd the  upda te d cla s s  loa d da ta  include d in TEP 's  re butta l filing."

AECC is  a lso proposing to reduce  the  revenue a llocation for the  LGS and GS classes  such

that the rates for each of these classes is  no more than 12.5% above the cost of service.20

17 Tr. at 1706, Surrebuttal Testimony ("SB.") of Michael D. McElrath at 6.
18 Surrebuttal Testimony of Kevin C. Higgins at 17. AECC and Noble Solutions' alternative l50Mw opt-out
proposal would be funded by program participants, and therefore would have no impact on revenue allocation.
Likewise, because a franchise agreement would only affect Freeport and the Sierrita mine, the continued payment of
fixed costs recovery would fall solely on Freeport. A more detailed discussion of the three alternative generation
service proposals is addressed in Section II of this Brief
19 Higgins sB. at 18.
z0 Id.
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Rate Class Proposed UROR

Res identia l Service 0.56

General Service 1.77

Large General Service 1.94

Large Power Service 1.00

l38kv 1.00

Lighting 0.25

Tota l 1.00

1 Under AECC's  proposa l, the  UROR's  for e ach cus tomer cla s s  would move  close r

to pa rity a t 1.00, with LPS  a nd l38kv cus tome rs  pa ying a ctua l cos t-of-s e rvice  ra te s  a s

shown in the  following table .
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Larger customers would receive a  ra te  decrease, and although residentia l customers

would e xpe rie nce  a  la rge r ra te  incre a se  (18.2%) tha n wha t is  be ing propose d by e ithe r

TEP  (11.9%) or S ta ff (12.7%), the y none the le s s  would continue  to re ce ive  ove r $40

millio n in ra te  subs idie s  a nnua lly from othe r ra te  cla s se s  unde r the  AECC proposa l.21

This  movement towards  ra te  pa rity repre sents  meaningful gradua lism. Furthe rmore , it is

more  in line  with the  Commis s ion's  fina l orde r in the  UNS  Ele ctric, Inc. ("UNS ") ra te

proceeding, which Staff witness Solganick apparently ignores as  a  non-concern.22

On the  other hand, having participa ted as  a  witness  in the  UNS ra te  proceeding like

Mr. Solganick, TEP witness  Cra ig Jones  recognized the  Colnmiss ion's  decis ion to adopt a

revenue  a lloca tion tha t brought cus tomer cla s se s  close r to ra te  pa rity than proposed by

e ithe r S ta ff or UNS , a nd wa s  not a ga ins t a  s imila r re s ult in  this  proce e ding." TEP

witne s s e s  Da vid Hutche ns  a nd Cra ig J one s  te s tifie d tha t the  re ve nue  a lloca tion the

Compa ny propos e d in its  Re joinde r Te s timony wa s  ma rke dly diffe re nt tha n wha t wa s

included in its  origina l applica tion as  a  way to "compromise" on certa in ra te  des ign issues ,

22Exhibit AECC-12.
"Q. And in the Unisource case Staff recommended something s imila r in terms  of moving the classes  to ra te parity,

is  tha t correct?  A. Yes . Q. And you unders tand tha t both the hearing officer and the Commiss ion la ter on in tha t case
decided to move the classes  even closer?  A.When I got into this  bus iness  I got over tha t concern." Tr. a t 2413.
23 Tr. at 2528-2529.
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prima rily with S ta ffs Howe ve r, the  ne e d for compromis e  outs ide  a  globa l s e ttle me nt

ca nnot s e rve  a s  jus tifica tion for a  re ve nue  a lloca tion tha t, like  S ta ffs , fa ils  to produce

"just and reasonable" ra tes  for commercia l and industria l customers.24

c . AECC's Rate Design and Revenue
Accuratelv Reflect Cost of Service Rates.

Allo c a t io n  P ro p o s a ls  Mo re
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AECC's  ra te  de s ign proposa l a lso corrects  seve ra l dis tortions  conta ined in TEP 's

origina l cla s s  cos t-of-s e rvice  s tudy. Be ca us e  the  cus tome r re la te d compone nts  on

S che dule  G-6-1 for the  LP S  a nd 138kV cla s s e s  a re  infla te d a nd incons is te nt with the

compos ition of a lloca te d cos ts  on Sche dule s  G-3 a nd G-4, TEP 's  propos a l to incre a s e

bas ic se rvice  cha rges  for LPS and 138kV cus tomers  from $2,000 and $3,000 to $10,000

and $15,000 per month, respective ly, should be  re jected."

Like wis e , TEP  a lloca te s  the  cos t of dis tribution tra ns forme rs  to me mbe rs  of the

LPS cla s s , de spite  the  fact tha t 12 of 18 cus tomers  actua lly own the ir own trans formers .

Eve n TEP  witne s s  Edwin Ove rca s t te s tifie d tha t this  would re pre s e nt a  cos t-s hift tha t

should be  avoided.26 Curious ly, TEP  wa s  quick to  a cce pt AECC 's  re comme nde d

corre ctions  to the  Compa ny's  cos t-of-s e wice  ca lcula tion whe n it be ne fitte d re s ide ntia l

ra te pa ye rs  by $23 million, but wa s  unwilling to ma ke  a n a djus tme nt of le s s  tha n $2

million tha t its  own expe rt te s tified should be  unde rtaken a s  a  gene ra l ma tte r of policy in

order to avoid cos t-shifts .

Fina lly, TEP overs ta tes  dis tribution charges  and unders ta tes  genera tion charges  in

its  unbundled ra te  design.27 TEP concedes that some additional costs  can be  moved to the

genera tion component of the  ra te , but does  not make  any modifica tions  in its  fina l des ign

e ve n though the re  doe s  not a ppe a r to  be  a ny ba s is  for dis a gre e me nt with  AECC's

24 Staff 's basic premise that no customers should receive a rate decrease 'm this proceeding is flawed, based on a
Commission policy that does not exist and ignores the cost-of-service data clearly demonstrating that some customer
classes are paying above cost-of-service rates, and therefore deserve a rate decrease.
25 Higgins sB. at 30.
26 Tr. at 766.
27 Higgins SB. at 31.
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treatment of fixed must-run costs  and ancillary services.28

Accordingly, AECC re comme nds  tha t the  Commis s ion a pprove  the s e  s pe cific

modifica tions  to ra te  des ign, including the  specific unbundled ra te  des igns  pre sented by

AECC and Noble  Solutions ' witness  Mr. Higgins  in his  surrebuttaa l te s timony, adjus ted as

he  de s cribe s  for the  fina l cla s s  re ve nue  re quire me nts , a nd re quire  TEP  to corre ct the

depiction of class ified and functiona lized cos ts  in its  class  cos t-of-se rvice  s tudy in its  next

ra te  case  in order to establish an accurate  basis  for ra te  design."

D. TEP's Proposed Changes to the Lost Fixed Cost Recovery Mechanism
Should be Rejected.
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Whe n the  Commis s ion  a pprove d the  Los t F ixe d Cos t Re cove ry Me cha nis m

("LFCR") as  part of a  se ttlement in TEP's  las t ra te  case , the  limita tion on its  scope  was  an

important a spect for pa rtie s  like  AECC to agree  to its  inclus ion in the  re sulting se ttlement

agreement." In this  proceeding, TEP is  propos ing changes  to move  the  LFCR furthe r to

the  de s ign a s  origina lly proposed in the  Company's  la s t ra te  ca se  to include  recove ry of

genera tion, fixed must-run costs , as  well as  the  remaining 50% of demand charge  revenue

currently excluded from the  ca lcula tion. In addition, TEP is  proposing to increase  the  year-

over-year cap from 1% to 2% due to the expansion of LFCR eligible  costs .

AECC has concerns about whether the LFCR is  even needed, since a  significant part

of TEP's  los t fixed cos t recove ry is sues  can be  addressed through prope r ra te  des ign.31

Several other parties  expressed s imilar concerns, noting that the  LFCR should be  limited to

recover the costs that were intended when it was originally approved.

In fact, LGS cus tomers  should be  exempt from the  LFCR going forward. Since  the

premise  of the  LFCR is  to insula te  TEP from the  loss  of fixed-cost recovery from customers

28 Id.

29 14. at 30.
30 Direct Testimony ("DT.") of Kevin C. Higgins at 55.
31 Delivery service energy charges should be eliminated and TEP should recover all its delivery service costs from
demand-billed customers through customer and demand charges.
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cons e rving e ne rgy or utilizing e ne rgy e fficie ncy tools , TEP  ca n s till mitiga te  the  los s  through

a  g re a te r p ropo rtion  o f fixe d  cos t re cove ry be ing  inc lude d  in  the  cus tome r cha rge  a nd

de ma nd cha rge s . Th is  is  e s p e c ia lly tru e  fo r me mb e rs  in  th e  LGS  c la s s ,  wh e re  TE P  is

propos ing to  incre a s e  the  cus tome r cha rge  to  $1,000 pe r month ." Furthe rmore , e xcluding

the  LGS  cla s s  from the  LFCR would not s hift cos ts  to othe r cla s s e s  of cus tome rs , s ince  the

o n ly LFCR c o s ts  th a t s h o u ld  b e  re c o rd e d  b y TE P  a re  th o s e  d ire c tly a ttrib u te d  to  th e

pa rticipa ting cla s s e s .

The  e vide nce  in this  proce e ding cle a rly de mons tra te s  tha t e xpa nding the  LFCR is  not

in the  public inte re s t, a nd tha t TEP 's  conce rns  a bout re cove ry of los t fixe d cos ts  a re  be tte r

a ddre s s e d through ra te  de s ign. Thus , the  Commis s ion s hould re je ct TEP 's  propos a l.

E . The Commission Should Adopt a 70/30 Risk-Sharing Mechanism in the
Purchased Power and Fuel Adjustment Clause ("PPFAC") in Order to
Better Align Customer and Shareholder Interests.

1

2

3

4

5

6

7

8

9

10

1 1

12

13

14

15

16

1 7

18

1 9

2 0

2 1

2 2

2 3

2 4

2 5

2 6

Curre ntly, TEP  pa s s e s  through 100% of a ll cos t de via tions  for purcha s e d powe r a nd

fue l to  its  cus tome rs . Without ris k, the re  is  little  ince ntive  for the  Compa ny to  ke e p powe r

a nd fue l cos ts  down. AECC be lie ve s  tha t providing TEP  with prope r ince ntive s  to  produce

the  gre a te s t pos s ible  be ne fit to its  cus tome rs  will ca us e  TEP  to be  more  cos t cons cious  in its

procure me nt de cis ions . This  ris k-s ha ring propos a l s hould not be  cons true d a s  a n indictme nt

on pa s t TEP  procure me nt a ctivity, but ra the r a s  a  me a ns  to produce  e ve n more  cos t s a vings

tha t TEP  a nd its  s ha re holde rs  ca n s ha re  with cus tome rs . Inde e d, ge tting the  be s t pos s ible

de a l from e ve ry tra ns a ction  s hou ld  be  TEP 's  goa l,  a nd  no t me re ly ma king  s u re  tha t the

Compa ny did not a ct imprude ntly, or tha t the  re s ulting de a l wa s  not unre a s ona ble , which is

ba s ica lly the  s ta nda rd in a ny pnude ncy re vie w." By ta king a  more  pro-a ctive  a pproa ch a nd

s ha ring  in  the  ris k a nd re wa rds , both  cus tome rs  a nd TEP  ca n  be ne fit. By contra s t, the s e

pe rforma nce  ince ntive s  a re  e limina te d  whe n P P FAC cos ts  a re  me re ly pa s s e d  through to

32 Higgins  DT. a t 54.
33 Higgins sB. at 42-43 .
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ratepayers.

In addition to adopting the  proposed 70/30 risk-sharing mechanism, the  Commission

s hould cha nge  the  wa y ma rgins  from ne w long-te rm s a le s  contra cts  a re  tre a te d in the

PPFAC. Prior to TEP's  last ra te  case , margins from all wholesale  transactions were  credited

to cus tomers  through the  PPFAC - except the  margins  from those  long-tenn contracts  tha t

we re  us e d in the  ca lcula tion of juris dictiona l de ma nd a lloca tions . As  pa rt of the  2013

Settlement Agreement, the  PPFAC Plan of Adminis tra tion was  changed to ass ign 100% of

margins  from new contracts  longe r than l-yea r to the  bene fit of sha reholde rs  ra the r than

customers . This  is  no longer acceptable  to AECC and is  unreasonable  in the  context of the

current rate proceeding.

Case  in point - TEP's  Supplementa l IP filing made on September 30, 2016 indica tes

tha t the  Company is  planning to make  firm sa les  to Navopache  Electric s ta rting in 2017.34

This  wa s  not dis clos e d during the  ra te  proce e ding de s pite  da ta  re que s ts  from AECC

regarding such sa le s . This  sa le s  contract has  implica tions  for the  jurisdictiona l a lloca tion

(which has  been se ttled) and the  trea tment of margins  in the  PPFAC from new long-te rm

sales. De s pite  ha ving no fixe d ge ne ra tion cos ts  a lloca te d to Na vopa che  in this  ra te

proceeding, TEP wants  to re ta in 100% of the  margins  from this  forthcoming sa le  with no

cre dit to cus tome rs . Flowing 100% of the  ma rgins  to TEP for a  ne w contra ct tha t is  not

a lloca ted any non-flue l cos ts  crea tes  an undeserved windfa ll for TEP. However, if AECC's

proposal is  adopted, the  margins from this  sales contract would flow back to customers (who

paid, or are paying, for the assets to generate these sales) through the PPFAC .

Simply put, a ll revenue from wholesale  sa les , irrespective  of tern, should be  credited

against fue l and purchased power costs  and included in the  PPFAC, unless  such sa les  are

a lloca ted an appropria te  share  of sys tem costs . Accordingly, AECC urges  the  Commiss ion

34 TEP Supplemental Report to 2016 Preliminary Integrated Resource Plans filed in Docket No. E-00000V-15-0094
on September 30, 2016, at 31.
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to reverse  the  change  to TEP's  PPFAC Plan of Adminis tra tion approved in the  las t genera l

rate case and shift the benefits of new long-term contracts back to customers.

11. ALTERNATIVE GENERATION S ERVICE P ROP OS ALS

1

2

3

4

5

6

7

8

9

1 0

1 1

12

13

1 4

15

16

17

18

19

2 0

2 1

2 2

2 3

2 4

2 5

2 6

AECC a nd Noble  S olutions  a re  propos ing thre e  a lte rna tive  ge ne ra tion s e rvice

programs in this  proceeding. These  proposa ls  a re  intended to provide  la rge  cus tomers  an

opportunity to  ma na ge  the ir powe r cos ts  th rough pa rtic ipa tion  in  the  compe titive

ge ne ra tion ma rke t, which in tum a re  fa r more  like ly to spur e conomic de ve lopme nt a nd

s us ta ina bility in  the  loca l community tha n the  EDR progra m propos e d by TEP . A

compe titive  ma rke t in the  sa le  of e le ctric ge ne ra tion is , a lte r a ll, the  public policy of this

state.35 In fa ct, s o la r ge ne ra tion cus tome rs  in  TEP 's  s e rvice  te rritory a re  a lre a dy

bene fitting from a  "mixed monopoly-compe tition" mode l, and the  choice s  they make  a re

no diffe rent than if a  la rge  cus tomer was  to purchase  e lectricity from a  3rd pa rty e lectric

generation service provider.36

Allowing  la rge  comme rc ia l a nd  indus tria l cus tome rs  to  pu rcha s e  e le c tric

gene ra tion from the  compe titive  marke t can a lso reduce  risk for TEP and its  ra tepaye rs .

More  specifica lly, removing load from TEP's  IP  process  can he lp to de lay and/or reduce

the  acquis ition of new genera tion asse ts , re lieving other cus tomers  from having to pay the

fixe d cos ts  a s s ocia te d with a n e ve r incre a s ing ra te  ba s e .37 In  a ddition , a llowing  a

company like  Freeport to secure  gene ra tion se rvice  on its  own can furthe r reduce  risk to

TEP's  othe r ra tepaye rs  in the  event the  Sie rrita  mine  reduces  ope ra tions  furthe r, leaving

TEP's  rema ining cus tomers  to pay for fixed cos ts  to se rve  the  mine  tha t othe rwise  could

be  avoided. In tha t regard, TEP witness  David Hutchens  conceded tha t Freeport currently

re ma ins  TEP 's  "ris kie s t" cus tome r. Additiona lly, la rge  corpora te  cus tome rs  s e e king to

limit the ir ca rbon  imprin t could  purcha s e  u tility-s ca le  re ne wa ble  e ne rgy from the

36 Tr. at 815.
37 McElra th SB. a t 9-10, Higgins  sB. a t 8-9.

FENNEMORE CRAIG
A PRCFESSIONAL CORPORATION

PHOENIX 1 7



compe titive  ma rke t, which TEP a cknowle dge s  is  much more  cos t e fficie nt tha n s ma lle r

s ca le  dis tribute d ge ne ra tion s ys te ms ." Compe titive  ma rke ts  a ls o fa cilita te  cha nge  a nd

innova tion, a nd if the  public policy goa l is  to incre a s e  the  us e  of re ne wa ble  e ne rgy in

Arizona , the n cons ume r de ma nd will drive  this  tra ns ition much more  e fficie ntly tha n

government mandates . One  need only look a t the  a irline  and te lecommunica tions  industry

to see  the  benefits  to consumers after decades of competition.

Severa l Commiss ioners  have  a lready expressed support for buy-through programs

a s  a  me a ns  to a ttra ct ne w bus ine s s e s  to Arizona . Furthe r, the  we ight of the  e vide nce

demons tra te s  tha t AECC and Noble  Solutions ' proposed marke t-based solutions  will not

impa ct e ithe r TEP  or non-e ligible  cus tome rs . Accordingly, the  Commis s ion s hould

a pprove  one  or more  of AECC a nd Noble  S olutions ' a lte rna tive  ge ne ra tion s e rvice

progra ms  to  a llow for cus tome r choice  a nd improve  the  opportunity for e conomic

de ve lopme nt in TEP 's  s e rvice  te rritory, whe re  comme rcia l a nd indus tria l ra te s  curre ntly

act as  a  barrier to the  location and expansion of new business.

A. AECC a nd  No b le  So lu tio ns ' Orig ina l Buv-Thro ug h  P ro p o s a l Will No t
Re s u lt  in  Lo s t  Re ve n u e  t o  TEP , No r  Will it  S h ift  Co s t s  t o  O th e r
Ratepavers .

1

2

3

4

5

6

7

8

9

1 0

1 1

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

2 0

2 1

2 2

2 3

2 4

2 5

2 6

AECC a nd Noble  S olutions ' orig ina l buy-through propos a l ("Buy-Through")

a llows  e ligible  cus tomers  an opportunity to purchase  up to 60MW of gene ra tion from the

compe titive  ma rke t. Mode le d a fte r TEP 's  own buy-through propos a l a nd e xpa nde d in

scope  to 60MWs ins te a d of 30MWs, the  Buy-Through incorpora te s  cha nge s  to pricing,

te rms of re turn to s tandard genera tion se rvice  and the  mechanics  of fixed genera tion cos t

re cove ry. As s uming tha t the  Re ve nue  Se ttle me nt is  a dopte d, it is  e xpe cte d tha t TEP 's

re ve nue  de ficie ncy a s cribe d to the  los s  of fixe d ge ne ra tion re ve nue s  unde r the  Buy-

Through would be  $7,470,705, a pportione d to the  cla s se s  e ligible  for the  Buy-Through

38 Direct Testimony of Carmine Tillman at 9-10.
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program. As  such, TEP and the  cus tomer classes  not e ligible  to pa rticipa te  would be  he ld

ha rmless . Ove r time , a s  TEP is  able  to account in the  IP  process  for the  role  of the  Buy-

Through in re ducing the  Compa ny's  ne e d for ge ne ra tion re source s , a nd if the  progra m

we re  to re ma in in pla ce  for a n e xte nde d pe riod, the  ba s is  for a scribing a ny los s  of fixe d

ge ne ra tion  re ve nue s  to  Buy-Through pa rtic ipa nts  would  d iminis h  a nd  e ve ntua lly

dis a ppe a r."

Not surpris ingly, TEP and AIC do not support adoption of the  Buy-Through. The ir

arguments fa ll into one of several categories :

1) The  Commis s ion s hould wa it until the  re s ults  of APS ' AG-l progra m ha ve

be e n cons ide re d ne xt ye a r in APS ' ra te  ca s e  be fore  de te rmining whe the r

a d o p tio n  o f a  p ilo t b u y-th ro u g h  p ro g ra m in  th is  ra te  p ro ce e d in g  is

warranted,

TEP might expe rience  revenue  los s  in excess  of $7.5 million a s  a  re sult of

the  program;

The re  might be  cos t s h ifts  to  o the r cus tome rs  through a n  incre a s e  in

purchased power and fue l costs  due  to the  loss  of 60MWs of load;

In the  event e ligible  cus tomers  seeking to participa te  make  up more  than the

60MW of a va ila b le  loa d , a  lo tte ry s ys te m will p roduce  "winne rs " a nd

"lose rs ." Furthe rmore , those  who choose  not to pa rticipa te , or who seek to

pa rticipa te  but a re  not s e le cte d, would be  pa ying highe r ra te s  tha n if the

Buy-Through program was  not in place , and

The  EDR is  a  via ble  e conomic de ve lopme nt tool tha t ca n a ttra ct ne w

businesses , or incept the  expansion of exis ting businesses , in TEP's  se rvice

te rritory, thus  obvia ting the  need for a  Buy-Through program..

5)
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The s e  a rgume nts  la ck me rit for the  following re a s ons :

1 ) Th e  Bu y-Th ro u g h  p ro g ra m p ro p o s e d  in  th is  p ro ce e d in g  is  ve ry d iffe re n t

fro m  AP S '  AG -1 progra m in  a  p a rtic u la rly imp o rta n t wa y,  it c o n ta in s  a

fu n d in g  me c h a n is m to  a b s o rb  TE P 's  p ro je c te d  lo s s  o f fixe d  g e n e ra tio n

re ve n u e  th a t wa s  n o t a  fe a tu re  in  AP S ' AG-l Ta riff Wh e re a s  AP S  a g re e d

to  a bs orb  a ny re ve nue  de ficie ncy a s  pa rt of a  la rge r s e ttle me nt a gre e me nt,

TE P  a n d  n o n -e lig ib le  c u s to me rs  d o  n o t h a ve  to  p a y fo r th e  c o s t o f th e

progra m.40

Although TEP  witne s s  Cra ig  J one s  te s tifie d  tha t TEP  might incur a  re ve nue

d e fic ie n c y in  a n  a m o u n t  la rg e r th a n  $ 7 . 5  m illio n ,  h e  wa s  n o t  a b le  to

d e mo n s tra te  h o w th is  mig h t o c c u r." Ra th e r,  Mr.  J o n e s ' co n ce rn s  we re

ba s e d  on  s pe cula tion , a nd  he  wa s  una ble  to  de mons tra te  how Mr. Higgins '

ca lcula tion of the  e xpe cte d re ve nue  los s  wa s  e ithe r incomple te  or ina ccura te .

By con tra s t,  Mr. Higg ins  te s tifie d  in  de ta il how he  re a che d  the  $7 .5  million

figure .42

TEP  witne s s  Mike  S he e ha n  p re s e n te d  p re vious ly und is c los e d  in fo rma tion

in  h is  o ra l s u m m a ry a s  to  h o w a  lo s s  o f 6 0 MW  o f lo a d  c o u ld  in c re a s e

purcha s e d  powe r a nd  fue l cos ts  by a pproxima te ly 1 .0 -1 .5%.43

conclus ion  is  ba s e d  on  log ica lly incons is te n t a s s umptions . Whe n  a  u tility

lo s e s  lo a d  to  a  b u y-th ro u g h  p ro g ra m ,  th e  u tility s h o u ld  re -d is p a tc h  its

re s o u rc e s  b y b a c kin g  o ff its  mos t e xpe ns ive ge ne ra tion re s ource s  firs t.44

Howe ve r, TEP 's  a na lys is  implie s  tha t the  purcha s e d  powe r a nd  fue l cos ts

Bu t,  th is

40 Tr. at 945.
41 Tr. at 2644-2647.
42 Higgins DT, at 39-40.
43 Tr. at 1239.
44 Tr. at 2336- 2337.
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4)

dis pla ce d by the  buy-through cus tome r a re  only 2.1441 ce nts /kWh - we ll

b e lo w TEP 's average cos t o f 3 .2559  ce n ts /kWh. Furthe rmore , TEP

estimates  tha t a  buy-through cus tomer could obta in power in the  Pa lo Verde

whole sa le  marke t a t 2.758 cents /kWh. Thus , it is  unrea sonable  to a s sume

tha t TEP would not be  able  to se ll its  freed-up 60MW into tha t same marke t,

a t roughly the  same price .

AECC a nd Noble  S olutions  ha ve  propos e d ca pping the  Buy-Through

program a t 60MW .... a  modes t amount when compared to othe r proposa ls .

While  some  e ligible  cus tome rs  ma y not be  s e le cte d to initia lly pa rticipa te ,

due  to  the  progra m's  s ize  limita tions , the  ra te s  the y would  pa y unde r

AECC's  re ve nue  a lloca tion propos a l would s till be less tha n wha t e ithe r

TEP or S ta ff is  propos ing. Furthe rmore , the  notion tha t e ligible  cus tome rs

would not othe rwis e  wa nt to pa y s lightly highe r ra te s  in e xcha nge  for jus t

having the  opportunity to seek to pa rticipa te  is  not supported by the  we ight

of the  evidence . To the  contra ry - Freeport, Wal-Mart and Kroger witnesses

a ll provided te s timony tha t the ir companies  a re  willing to pay s lightly higher

ra tes  to fund a  Buy-Through program because  of the  opportunity it presents

for meaningful cos t savings .45 In a  sense , they would a ll be  "winners ."

Furthe rmore , if one  were  to apply the  "winners" and "lose rs" concept

a s  a  me a ns  for re je cting a  progra m, the n the  Commis s ion would ha ve  to

re je ct continua tion of the  TORS  progra m, a s  only a  ce rta in  numbe r of

cus tome rs  would be  a ble  to pa rticipa te , de spite  highe r de ma nd. Like wise ,

the  Commiss ion would a lso have  to re ject TEP's  proposed re -cla ss ifica tion

of cus tome r cla s s e s , s ince  the  e vide nce  de mons tra te s  tha t while  s ome

45 Tr. at 85l, 1726, 1861.
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customers  will experience  a  ra te  decrease  as  a  result of migra tion (winners),

some will experience a rate increase (losers).46

The  EDR is  not a  viable  or meaningful a lte rna tive  to the  Buy-Through as  an

e conomic  de ve lopme nt too l fo r TEP . Ba s e d  o n  th e  re c o rd  in  th is

proce e ding, in orde r for a  ne w or e xpa nding bus ine s s  to qua lify for the

progra m, it mus t ha ve  a  minimum of MW of loa d with a  loa d fa ctor of a t

le a s t 75%, involve  a  ma nufa cturing fa cility e xporting a t le a s t 65% of its

goods  out of s ta te , a nd qua lify for e ithe r of two s ta te  ta x cre dits , one  of

which is  se t to expire  in 2017.47 On cross-examina tion, TEP witness  Dallas

Duke  could not ide ntify how ma ny e xis ting cus tome rs  might qua lify for the

EDR. AIC witne s s  Ga ry Ya quinto did not re a lize  tha t compa nie s  like

Facebook, Wal-Mart or Kroger cannot even qua lify for the  EDR, despite  his

te s tifying tha t the y ce rta inly "might" ta ke  a dva nta ge  of this  ta riffe d ra te .48

S imply pu t,  the  EDR is  a  ta riff tha t wou ld  on ly a pp ly to  a  ha ndfu l o f

indus try specific (manufacture rs ) cus tomers , while  the  Buy-Through would

a pply to  a  more  broa d ra nge  of cus tome rs  - a n a s pe ct tha t ma ke s  it a

substantia lly more  a ttractive  economic development program for TEP.49

Although S ta ff origina lly did not oppos e  the  Buy-Through propos a l a s  long a s

the re  we re  no de trimenta l impacts  on othe r cus tomers , S ta ffs  pos ition changed upon the

filing of S ta ff Witne s s  S olga nick's  S urre butta l Te s timony. The  re a s ons  Mr. S olga nick

provide s  for oppos ing the  Buy-Through a re  convolute d a t be s t. For ins ta nce , Mr.

Solga nick s ta te s  tha t "Be ca use  the  Compa ny is  not supporting the  conce pt, the re  is  no

5)

46 TEP Exhibit 43; Tr. at 1359.
47 AECC Exhibit-13, Tr. at 1377. Given the relative size of tax savings versus electric rates, AECC and Noble
Solutions contend that it is the tax credits that are the economic development driver, not the EDR itself.
48 Tr. at 1168-1169.
49 According to TEP witness Craig Jones, "a bunch" of customers would qualify to be eligible for the Buy-Through.
Tr. at 2533.
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re cord de scribing the  be ne fits  (or cos ts ) to non-pa rticipa ting cus tome rs ."50 Ye t de spite

s ta ting tha t the re  is  no record, Mr. Solganick goes  on to expla in potentia l impacts  to both

eligible  and non-eligible  customers, and to customers "left behind" based on a lgebra .51

It is  cle a r from his  te s timony tha t Mr. Solganick is  s imply opposed to buy-through

me cha nis ms . In fa ct, whe n a s ke d why he  did not provide  a ny cons tructive  criticis m on

how a  buy-through program proposed by any pa rty in this  proceeding might be  improved

to comport with Sta ffs  requirements , he  s imply shrugged and s ta ted he  was  not a sked to

do such a n a na lys is .52 Disa ppointingly, Mr. Solga nick's  te s timony conce rning the  Buy-

Through is  hardly the  objective  viewpoint one  would expect Sta ff to take  when address ing

a highly disputed issue between TEP and its  customers.

For ins ta nce , Mr. S olga nick provide s  a  nove l a rgume nt tha t the  Buy-Through

would put compe titors  a t a  "compe titive  dis a dva nta ge " by a llowing s ome  e ntitie s  to

purchase  marke t gene ra tion, while  othe rs  would have  to pay TEP 's  s tanda rd offe r ra te s .

Howe ve r, unde r cros s -e xa mina tion, he  conce de d tha t (i) a n a bility to compe te  a mong

cus tomers  who might be  in competition with one  another is  based on a  number of factors ,

or which the ir cos t of e ne rgy is  jus t one , (ii) a ll cus tome rs  in TEP 's  s e rvice  te rritory who

might qua lify unde r e ithe r TEP 's  or AECC a nd Noble  Solutions ' propos e d buy-through

programs are  not necessarily in competition with one  another, and (iii) he  had no evidence

tha t a pprova l of a  buy-through progra m would, in fa ct, re s ult in une ve n compe tition

among TEP's  la rges t cus tomers ." In fact, he  could have  made  the  same a rguments  about

the  EDR, whe re  s ome  cus tome rs  would  ge t s pe c ia l d is coun te d  ra te s  while  the ir

compe titors  do not. Aga in on cros s -e xa mina tion, Mr. Solga nick conce de d this  point but

s till de fe nde d the  EDR ba s e d on its  limite d dura tion, though the  60MW Buy-Through

50 Surrebutta l Tes timony of Howard Solganick a t 20.
51 Curious ly, Mr. Solganick provides  four and ha lf pages  of tes timony on an is sue with respect to which he cla ims
that there is  no record of the benefits  or cos ts  to non-participating cus tomers .
52 Tr. at 2497.
53 Tr. at 2424-2425 .
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program would be  limited in dura tion as  we11.54 Having been caught in the  inconsis tency

of his  a rgument when applied to both the  Buy-Through and EDR, Mr. Solganick then ge ts

to the  "re a l criticis m of the  buy-through progra m," which is  a  la ck of re cord a bout the

impacts to other customers.55

Contra ry to Mr. Solga nick's  conce rns  a bout the  e vide ntia ry re cord, Mr. Higgins

provide d extensive te s timony on the  Buy-Through propos a l a nd how it works  to s hie ld

both TEP and non-e ligible  cus tomers  from any cos t shift. The  evidentia ry record is  fills  of

pre -filed and ora l te s timony concerning potentia l impacts  and benefits  to non-e ligible  and

non-participa ting cus tomer, and even though Mr. Solganick was  one  of the  las t witnesses

to provide  ora l te s timony, he  s till be lieved tha t the re  was  not enough in the  record on this

is s ue .56 Unde r Mr. Higgins ' propos a l, the  impa ct is  cle a r - a  s light incre a s e  in ra te s  to

me mbe rs  in the  e ligible  cla s s . And the  re cord is  a ls o cle a r tha t of thos e  cus tome rs

participa ting in this  proceeding tha t would be  a ffected, Freeport, Wal-Mart and Kroger a ll

would be  willing to pa y s lightly highe r ra te s  (which unde r AECC's  propos e d re ve nue

a lloca tion a re  s till lowe r tha n the  ra te s  propos e d by TEP  a nd S ta ff) for the  cha nce  to

pa rticipa te . TEP  a nd AIC a tte mpte d to provide  e vide nce  conce rning impa cts  to othe r

cus tomers , but a s  noted above  -- such evidence  is  specula tive , unsupported or based on

incorrect and se lf-serving assumptions .

Mr. Solganick is  clearly wrong when he  s ta tes  there  is  no record about the  potentia l

impa cts  a nd be ne fits  a  Buy-Through progra m will ha ve , a nd, ra the r tha n a pproa ch tha t

subject critica lly and objective ly, Mr. Solganick provide s  a  one -s ided a lgebra ic ana lys is

based on assumptions  favorable  to opponents  of the  Buy-Through without address ing any

potentia l counter-arguments , such as  what benefits  non-participating customers  can expect

if marke t prices  a re  high (as  opposed to the  hypotheca ted low figure  used in the  a lgebra ic

54 Tr. at 2416.

55 14.

56 Tr. at 2417.
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equa tion) or the  beneficia l impact of TEP not having to build or acquire  new genera tion to

serve  load tha t has  permanently migra ted off the  system.

AECC and Noble  Solutions  be lieve  tha t the re  is  ample  evidence  in the  record for

the  Commis s ion to  de te rmine  tha t (i) the  Buy-Through progra m is  ove rwhe lmingly

supported by la rge  cus tomers  tha t would be  e ligible  for the  program, but s till might not be

s e le cte d to pa rticipa te , (ii) the  Buy-Through progra m is  much more  like ly to provide

incentives  for actua l and meaningful economic deve lopment, as  opposed to the  EDR, in a

ma nne r tha t s hie lds  TEP  a nd othe r ra te pa ye rs  from the  re ve nue  de ficie ncy tha t might

result, and (iii) adopting the  Buy-Through program will se rve  the  broad public inte res t.

B. "Five  Ye a r Op t-Out" P ro g ra m

As  d is cus s e d  in  S e ction  II.A a bove , th rough Ke vin  Higgins ' J une  24 , 2016

prepared Direct TeStimony (Ra te  Des ign), AECC and Noble  Solutions  proposed the  Buy-

Through program as  a  means  by which compe titive  e lectric gene ra tion se rvice  could be

made  ava ilable  to TEP 's  la rge  commercia l and indus tria l cus tomers . In so doing, AECC

a nd Noble  Solutions  e nde a vore d to provide  me mbe rs  of TEP 's  LGS , LPS  a nd 138 kV

cus tome r cla s s e s  with a n opportunity for "cus tome r choice " a nd "price  compe tition"

curre ntly not a va ila ble  to the m unde r the  Compa ny's  e xis ting ra te  s tructure s . In tha t

regard, while  TEP's  November 5, 2015 ra te  case  filing did include  the  Company's  ve rs ion

of a  buy-through progra m in the  form of its  Expe rime nta l Ride r 14, it is  quite  cle a r from

the  he a ring  re cord  tha t the  Compa ny doe s  no t s upport Commis s ion  a pprova l o f

Experimenta l Ride r 14, or any othe r form of buy-through program.

Therea fte r, during the  July 10, 2016 portion of the  Commiss ion's  Open Mee ting in

UNS Electric's  recent ra te  case , severa l members  of the  Commission expressed an interest

in  le a rn ing  more  a bout a  form or forms  of compe titive  e le c tric  ge ne ra tion  s e rvice

progra ms  for la rge  comme rcia l a nd indus tria l cus tome rs , which might cons ide re d a s  a n

a lte rna tive  to the  Buy-Through progra m. Accordingly, a nd with  the  in te nt of be ing
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re s pons ive  to tha t e xpre s s ion of Commis s ione rs ' inte re s t, AECC a nd Noble  Solutions

de ve lope d a n "opt-out" a lte rna tive  form of progra m for compe titive  e le ctric ge ne ra tion

se rvice , drawing in pa rt upon the  "opt-out" program which has  been in e ffect on Portland

Ge ne ra l Ele ctric 's  ("P GE") s ys te m for more  tha n a  de ca de . The  re s ulting "opt-out"

progra m wa s  s e t forth in Mr. Higgins ' Augus t 25, 2016 pre pa re d Surre butta l Te s timony,

a s  de s cribe d be low. In tha t re ga rd, a s  Mr. Higgins  obs e rve d a t the  be ginning of this

portion of his  prepa red Surrebutta l Tes timony, "While  I be lieve  the  buy-through proposa l

de ta ile d in my Dire ct Te s timony is  re a s ona ble , I a ls o be lie ve  the  a lte rna tive  propos a l,

which I cha racte rize  a s  a  'five -yea r opt-out buy-through' a lso is  a  reasonable  a lte rna tive ,

a nd [s imila rly] would be  a  me a ns  to e nha nce  the  e conomic de ve lopme nt of the  S ta te  if

adopted." 57 The  "five-year opt-out" program conta ins  the  following principa l fea tures :

1) The  program is  open to any cus tomer with an aggrega ted load of 1,000 kW

or gre a te r us ing fa cilitie s  tha t ha ve  a  ma ximum billing de ma nd of a t le a s t

200kW over the  12- month pe riod prior to enrollment.

In itia lly, progra m pa rtic ipa tion  would  be  ca ppe d a t 150 MW, which is

compa ra ble  to the  PGE progra m, give n the  re la tive  s ize  of PGE a nd TEP,

with PGE's  loa d for la rge r non-re s ide ntia l cus tome rs  be ing a pproxima te ly

twice  the  s ize  of TEP 's . Ove r time , in conjunction with the  IP  Proce s s , the

progra m ca p would be  incre a se d to ma tch proje cte d loa d growth a nd/or to

offse t the  acquis ition of new genera tion resources .

P a rticipa ting cus tome rs  would not pa y for TEP 's  unbundle d ge ne ra tion

charges  (inclus ive  of fixed genera tion charges , base  power supply charges ,

the  PPFAC, the  Environme nta l Complia nce  Adjus tor, a nd the  Re ne wa ble

Ene rgy Standa rd and Ta riff ("REST") Surcha rge ), but would be  required to
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7)

pa y a  tra ns ition cha rge  for five  (5) ye a rs . The  tra ns ition cha rge  would be

publis he d prior to a  30-da y e nrollme nt pe riod e a ch ye a r. For a ny vinta ge

enrollment pe riod (e .g. 2017-2021) the  trans ition charge  would be  locked in

a t the  outse t and would apply for the  dura tion of the  trans ition period. At the

conclus ion of the  trans ition pe riod, pa rticipa ting cus tomers  would have  no

further trans ition charge  obliga tion to TEP.

The  tra ns ition cha rge  would re quire  the  pa rticipa ting cus tome r to pa y the

diffe re nce  be twe e n the  cos t of s e rvice  unbundle d ge ne ra tion cha rge s

(inclus ive  of ba s e  powe r s upply cha rge s , but e xclus ive  of ride rs ) a nd the

ma rke t price  of powe r, whe re  the  ma rke t price  of powe r a nd ba s e  powe r

supply cha rges  a re  projected for five  (5) yea rs  and shaped to re fle ct cla s s

seasona l and on-peak loads  and adjus ted (upward) for whee ling cos ts  and

line  losses . For the  purpose  of this  ca lcula tion, the  fixed gene ra tion cha rge

would be  ba se d on the  unbundle d ge ne ra tion ra te s  in e ffe ct a t the  time  of

e nrollme nt.

Pa rticipa ting cus tomers  would continue  to pay TEP ' unbundled dis tribution

a nd tra ns mis s ion cha rge s , both throughout the  five -ye a r tra ns ition pe riod

and after the  transition period is  concluded.

Participating customers  located within a  STEP-transmission constra ined area

would a ls o continue  to pa y TEP 's  unbundle d fixe d mus t-run ge ne ra tion

cos ts , both throughout the  five -year trans ition period and a fte r the  trans ition

period has  concluded. At the  same  time  pa rticipa ting cus tomers  paying this

cha rge  would be  e ntitle d to s e rvice  from TEP 's  mus t-run fa cilitie s  a t cos t-

based energy ra tes  during periods of transmission congestion.

Pa rticipa ting cus tome rs  could only re turn to re ce iving ge ne ra tion s e rvice

from TEP at cost-based ra tes  following three-years ' advance notice  to TEP.
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Imba lance  cha rges  would apply to pa rticipa ting cus tomers  when scheduled

power de liveries  did not match actua l participa ting cus tomer loads .

As  indica ted above , AECC and Noble  Solutions  a re  propos ing the  "five -yea r opt-

out" program as  an a lte rna tive  means  by which the  Commission can extend to TEP's  la rge

commercia l and indus tria l cus tomers  a  meaningful opportunity for "cus tomer choice" and

"price  compe tition" in conne ction with the ir re ce ipt of e le ctric ge ne ra tion s e rvice . In s o

doing, they be lieve  tha t they have  been constructive ly responsive  to the  request of severa l

Commiss ione rs  during the  July 10, 2016 Open Mee ting in the  UNS Electric ra te  case  for

more  informa tion on compe titive  gene ra tion se rvice  programs . While  the  "five -yea r opt-

out" progra m utilize s  a  "s le e ve " a rra nge me nt s imila r to the  "s le e ve " a rra nge me nt tha t

would be  utilize d in conne ction with the  Buy-Through a lte rna tive  progra m a ls o jointly

propos e d by AECC a nd Noble  Solutions , it is  a ls o dis tinctly diffe re nt in ma ny wa ys , a s

dis cus s e d a bove . Thus , the s e  two (2) progra ms  offe r the  Commis s ion two (2) prove n

a lte rna tive  options  from which to choos e  in re s ponding to the  le gitima te  inte re s t of a n

important ra tepayer "cons tituency" of TEP.

More  specifica lly, tha t "cons tituency" is  comprised of the  members  of TEP 's  LGS,

LPS  a nd 138kv cla s s e s  of cus tome rs  who could qua lify to s e e k to pa rticipa te  in e ithe r

AECC's  a nd Noble  S olutions ' jo in tly propos e d Buy-Through or "five -ye a r opt-out"

p rogra m. The ir a fo re s a id  co lle c tive  "le g itima te  in te re s t" is  ha ving  a  me a n ingfu l

opportun ity for "cus tome r choice " a nd  "price  compe tition" in  conne ction  with  the

provis ion of ge ne ra tion se rvice . In tha t re ga rd, we  know from TEP witne s s  Cra ig Jone s '

te s timony tha t the re  is  a  "bunch" of cus tome rs  from those  cus tome r cla s se s  who would

qua lify to s e e k to pa rticipa te  in AECC a nd Noble  S olutions ' Buy-Through progra m.

Presumably the re  a re  a  s imila rly la rge  number who would qua lify to seek to pa rticipa te  in

the  "five -ye a r opt-out" progra m, s hould  the y de s ire  to  purs ue  tha t option, if ma de

ava ilable  to them. We a lso know from Mr. Jones ' te s timony tha t the  aggrega te  te s t pe riod

8)
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non-coincide nta l pe a k pe riod de ma nd of the  LGS, LPS a nd l38kv cla s se s  of cus tome rs

was  575 MW, or 21 percent of the  Company's  te s t pe riod non-coincident peak demand of

2,712 MW. Thus , this  grouping of cus tome rs  with a  colle ctive  inte re s t in  ha ving a n

opportun ity for "cus tome r choice " a nd  "price  compe tition" in  conne ction  with  the

s a tis fa c tio n  o f th e ir re q u ire me n ts  fo r g e n e ra tio n  s e rvice  is  c le a rly a  cu s to me r

"cons tituency" a s  dese rving of Commiss ion recognition a t this  time  with re spect to those

public policy precepts  as  the  Dis tributed Genera tion rooftop solar constituency.

c .

Since  TEP's  las t ra te  case , Freeport purchased TEP's  dedica ted substa tion serving

the  Sie rrita  mine  on the  anticipa tion tha t - based on the  bas ic ra te  a lloca tion principle  tha t

cus tome rs  s hould pa y for only the  fa cilitie s  ne e de d to provide  s e rvice  to the m - the

a lloca tion of fixe d cos ts  to  S ie rrita  would be  re duce d in  the  ne xt ra te  proce e ding."

Ins te a d, TEP is  propos ing to ra ise  S ie rrita 's  ra te s  by $614,675. De spite  comme nts  from

Company representa tives  about the  importance  of the  Sie rrita  mine  to TEP, its  ra tepayers

a nd the  surrounding community, Fre e port ha s  not be e n pre se nte d with a ny me a ningful

s olution to immedia te ly re duce  its  powe r cos ts  a t S ie rrita .59 Unlike  AP S , which ha s

ente red into severa l specia l contracts  with new la rge  cus tomers , is  seeking to es tablish a

high loa d-fa ctor ra te  in its  pe nding ra te  ca s e  a nd continue s  to a dminis te r its  AG-l ta riff

program, TEP's  approach to economic development and sus ta inability has  been lacking in

both e ffort a nd origina lity.

As  a  result, Freeport has  proposed tha t TEP ente r into a  franchise  agreement with

More nc i Wa te r & Ele c tric  Compa ny ("MWE") s imila r to  the  fra nch is e  a gre e me nt

be twe e n MWE a nd Gra ha m County Ele ctric Coope ra tive , Inc. ("Gra ha m") a pprove d by

the  Commis s ion in 2006. This  fra nchis e  a gre e me nt a llows  MWE, which is  a  public

Franchis e  Agreement

58 Tr. a t 1708.

59 Tr. a t 1711.
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Q :

se rvice  corpora tion regula ted by the  Commiss ion, to provide  power directly to Freeport's

S a fford mine , which is  loca te d in Gra ha m's  s e rvice  te rritory. Like wis e , a  Fra nchis e

Agreement be tween MWE and TEP would a llow Freeport to utilize  its  unique  pos ition in

Arizona  to  e s s e ntia lly provide  the  S ie rrita  mine  with  ge ne ra tion s e rvice  through a

Commis s ion-re gu la te d  a ffilia te  (MWE), a s  we ll a s  a  Fe de ra l Ene rgy Re gu la to ry

Fre e port a lre a dy ha s  a

whole s a le  re la tions hip with TEP , a nd would continue  to pa y for fixe d cos ts  through

transmission rates and franchise charge.6l

Additiona lly, Fre e port is  willing to e nte r into long-te rm contra cts  so tha t TEP ca n

pursue  resource  planning tha t does  not have  to account for the  prospect of having to serve

Sie rrita  a t some  future  da te . In short, Fre e port will be a r the  short a nd long-te rm ma rke t

risk in the  price  of e lectric gene ra tion, which is  a  anothe r means  to insula te  TEP 's  othe r

customers  from paying for fixed costs  (Le . genera tion asse ts) in the  event the  Sierrita  mine

is  close d a ltoge the r.62 The  e conomic impa ct of a  S ie rrita  closure  would be  much more

tha n jus t TEP 's  ma rgins  on los t powe r s a le s , it would include  the  los s  of jobs , ne e d for

vendor services and a large tax base.63

The  Fra nchis e  Agre e me nt ca n provide  Fre e port imme dia te  re lie f from TEP 's

burdensome e lectric ra tes , and Freeport urges  the  Commiss ion to direct TEP to ente r into

s uch a n a gre e me nt with MWE for the  s pe cific purpos e  of a llowing S ie rrita  to obta in

generation service  a t market prices .

111. LEGAL IS S UES
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During the  e vide ntia ry he a rings  in this  proce e ding, couns e l for ce rta in pa rtie s

endeavored to sugges t through cross-examina tion tha t implementa tion of one  or more  of

60 Tr. a t 1713.

61 Tr. a t 1714.
62 Tr. a t 1712.

63 Tr. a t 1713.

FENNEMORE CRAIG
APROFESSIONAL CORPORATION

PHOENIX 30



AECC and Noble  Solutions ' a lte rna tive  genera tion proposa ls  might be  accompanied by

certa in lega l issues , as  dis tinguished from regula tory and public policy considera tions . In

conne ction with the  forgoing, AECC a nd Noble  Solutions  be lie ve  Ma t the ir a lte rna tive

generation service proposals are consistent with sound regulatory policy and in furtherance

of the  public inte re s t give n the  unde rlying re cord a nd circums ta nce s  s urround this

proceeding.

There  is  no Arizona  Constitutiona l provis ion tha t prohibits  the  provis ion of e lectric

ge ne ra tion s e rvice  to cus tome rs  in Arizona  by a  third-pa rty provide r. In fa ct, it is  the

s ta tutorily declared public policy of this  s ta te  tha t a  competitive  market exis t in the  sa le  of

electric generation service.64 In tha t re ga rd, AECC a nd Noble  S olutions ' thre e  (3)

a lte rna tive  ge ne ra tion s e rvice  proposa ls  a re  le ga l unde r Arizona  la w for the  following

reasons:

•

•

•

•

•
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•

They furthe r the  public policy of the  s ta te  "tha t a  compe titive  marke t exis t in the

sale  of electric generation service",

They he lp implement the  s tra tegic goal of the  Commiss ion to "transition to e lectric

competition as soon as possible",

They are  s imilar to programs a lready approved by the  Commission (i.e . APS' AG-1

tariff and the franchise agreement between MWE and Graham);

They a re  s imila r to the  TORS and RCS programs  proposed by TEP in tha t they

provide  choice  and competitive  options  to TEP cus tomers  in a  "mixed monopoly-

compe tition" s trucme ,

The y a re  s imila r to third-pa rty provide rs  of rooftop sola r units  who a lso provide

choice and competitive options to TEP customers,

They provide  a  solid foundation for expanding customer choice  consis tent with the

Reta il Electric Competition Rules  ("Electric Competition Rules"), and the  customer

64 A.R.S. §40-202.B.
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choice concept underlying those rules, and

Unde r Arizona  la w, e le ctric utilitie s  do not ha ve  a n e xclus ive  right to provide

electric generation service within their CC&N boundaries.65

For a  more deta iled and robust analysis  of Arizona law concerning choice  and competition

in electric generation service, and the sta te  of the Retail Electric Competition Rules, AECC

a nd Noble  S olutions  he re by incorpora te  by re fe re nce  the  Re ply Brie f file d in  this

cons olida te d proce e ding (Docke t No. E-01933A-15-0239) on J une  24, 2016, which

includes  AECC's  lega l brie fs  filed in Docket No. E-00000W-13-0135.

As s ta ted above, there  are  no legal impediments  that prohibit the  Commission from

imple me nting compe tition in e le ctric ge ne ra tion, or a dopting a ny of the  a lte rna tive

generation service programs proposed by AECC and Noble Solutions in this proceeding.

s
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"It is  change , continuing change , inevitable  change , tha t is  the  dominant factor in

socie ty today. No sens ible  decis ion can be  made  any longer without taking into account

not only the  world  a s  it is , but the  world  a s  it will be ." - Is a a c As imov. AECC a nd

Noble  Solutions  encourage  the  Commission to apply this  same principle  in this  ra te  case ,

and recognize  tha t the  decis ion it makes  on choice  and competition in genera tion should

take  into account not only how the  e lectric indus try works  today, but how it will work in

the  future .

as City of Mesa v. Salt River Project Agricultural Improvement District, 52 Ariz. 91, 373 P.2d 722 (1962); Phelps
Dodge Corp. v. Arizona Elem. Power Coop, Inc. 207 Ariz. 95, 83 P.3d573 (App. 2004).
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RESPECTFULLY SUBMITTED this  3 le t day of Octobe r, 2016.

FENNEMORE CRAIG, P .C.
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Pa trick J . Black
C. Webb Crocke tt
2394 E. Camelback Road,
Phoe nix, Arizona  85016
Attorneys  for Freeport Minera ls

Corpora tion and Arizonans  for Electric
Choice  and Competition

pbla ck@fcla w.com
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Lawrence  V. Robertson, J r.
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Solutions  LLC
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Phoenix, Arizona  85007

CO P Y mailed/ema iled
this  31st day of October, 2016 to

1

2

3

4

5

6

7

8

9

10

1 1

12

13

1 4

15

16

17

18

19

2 0

2 1

2 2

2 3

2 4

2 5

2 6

Parties  of Record:

FENNEMORE CRAIG
A PROFESSIONALCORPORATION

PHOENIX 34


