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I. Introduction

It is an article of faith among industrial organization economists in the United States that
competition, and competitive markets, are always the best way to create more choices, innovation,
and lower prices for consumers. Consistent with that axiom is the related concept that regulation
should be limited to markets that are natural monopolies, usually because they cannot efficiently
support competitive options, and thus, such markets require regulatory scrutiny to ensure that the
public interest is served by the incumbent monopolist. Unless such a backdrop exists, preserving
competition always is a better outcome for consumer welfare than extending regulation to a
competitive industry. Indeed, competition in the distributed generation (“DG”) solar industry will
be of increasing importance going forward, as DG solar systems become part of an integrated
package of distributed energy resources including storage and demand management devices and
software. Competitive offerings in this area will provide customers with choices and stimulate the
more rapid development of these advanced offerings. The Commission recently articulated this
exact point: “Public policy should not be ossified and competition, choice, innovation and market-
based solutions are the preferred approach as we enter a new era dominated by customer-sited
technologies and the gird [sic] upgrades and innovations that enable such technologies to exist and
flourish.”! The Recommended Order and Opinion (“ROO™) is in defiance of these bedrock
principles and should be modified.

The ROO does not dispute that the DG solar segment in Tucson Electric Power’s (“TEP”)
service territory is a competitive industry. Nor does the ROO dispute that the State of Arizona has
never articulated a policy of displacing competition in DG solar with regulation. In fact, it has
done the opposite by enacting statutory consumer protection obligations for competitive DG solar

providers, not price or entry restrictions.’

Yet, nowhere does the ROO grapple with the stark
reality that permitting TEP’s proposals to go forward will inevitably result in the regulation of a
competitive industry, an entirely unnecessary and unjustified outcome that is not in the public

interest.

! Decision No. 75697 at 118:1-3 (Aug. 18, 2016).
2 ARS §§ 44-1761-63 (effective January 1, 2016).
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The ROO’s failure to recognize the threat TEP’s proposals pose to competition in DG solar
highlights the danger of extending regulation to this competitive industry. Energy Freedom
Coalition of America (“EFCA”) takes exception to the ROO’s conclusions on several grounds.
The ROO ignores the clear threats to competition posed by TEP’s proposals, including that TEP
proposes to enter and compete for the same customers that competitive DG solar providers serve,
but on tariffed terms, that by virtue of TEP’s provision of DG solar from inside its regulated
network, no competitive DG solar provider can match. Moreover, in concluding that TEP’s
proposals pose no meaningful risk to competition, the ROO made several material errors.

First, the ROO relied on the mistaken conclusion that the scope of the TEP-owned Rooftop
Solar Program (“TORS”) and the Residential Community Solar Program (“RCS”) are effectively
limited to the 1900 installations on the table. This finding ignores the fact that TEP has no real
impediment to unfettered expansion, particularly because it could provide RCS from solar facilities
already in its rate base to destroy the competitive DG solar industry without any review by the
Commission. TEP admitted at trial that it intends to expand these programs as warranted by
consumer demand, and that it already has a waiting list — generated by its ability to offer fixed
rates at a time that the economic foundation of DG solar is being challenged in the rate case — far
in excess of the initial limits it has placed on the program in its 2016 Renewable Energy Standard
and Tariff (“REST”) Implementation Plan. Perhaps most critically, the ROO incorrectly
concluded that the RCS program will not give TEP a monopoly in community solar — a monopoly
that it can strategically deploy to destroy competition — because the proposal provides for
Purchased Power Agreements (“PPAs™). This ignores the basic fact that PPAs do not enable
customer facing relationships, and thus, they cannot possibly provide competition to TEP at the
retail level.

The ROO also makes factual findings regarding the cost shift to non-participating
customers associated with TORS vis-a-vis the supposed (and hotly disputed) cost shift associated
with current net metering. The question of whether there is any cost shift at all associated with net

metering was not the subject to any TEP cost studies in this proceeding and any conclusions that

suggest this question was determined in this proceeding should be disregarded.
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EFCA believes that the issue of TORS expansion has appropriately been deferred by the
ROQ, and similarly believes that whether the RCS program, and the TEP’s requested REST waiver
for it, are in the public interest cannot be determined at present. Thus, the Commission should not
authorize the RCS proposal to proceed to Phase 2 of TEP’s rate case. EFCA’s reasons for these
conclusions are set out in more detail below. Attachment 1 sets out EFCA’s proposed amendments
to the ROO’s Findings of Fact, Conclusions of Law, and Ordering clauses.

II. TEP’s RCS And TORS Programs Compete With Competitive DG Solar

ECFA takes exception to the ROO’s conclusion that TEP’s proposals do not raise
competition concerns because “TEP does not compete with its customers.”® The statement ignores
the relevant analysis to assess the competitive impact of TEP’s proposals. At the outset, it is worth
noting that TEP’s traditional service competes with the competitive DG solar industry. Against
this backdrop, there is no dispute that the Commission’s approval of TEP’s proposal would lead
to additional competition, in this instance, direct competition between regulated monopolist TEP
and the competitive DG solar industry. Indeed, TEP’s admissions in these proceedings
demonstrate that TEP’s DG solar offerings would compete head-to-head with competitive DG
solar.

First, TEP has claimed that its venture into rooftop solar will offer its customers additional
solar choices beyond those that currently exist within the competitive solar industry.* Therefore,
by TEP’s own admission, utility and competitive DG solar would be direct competitors for TEP’s
rate-base customers. This conclusion is reinforced by the fact that TEP seeks with RCS to address
largely the same customer base as competitive DG solar by limiting eligibility to customers who
are also eligible for net metering.’

Second, TORS and competitive DG solar offer the same product. Under TEP’s proposal,
regulated monopolist TEP and competitive DG providers would compete to sell consumers a
choice of photovoltaic panels and services granting self-generation of electricity. In comparing

the two products, TEP’s expert Mr. Tilghman acknowledged that TEP-offered rooftop solar and

3ROO at 36:25-26.
* TEP Reply Brief at 2; see also ROO at 11:1-4.
SEFCA Initial Brief at 13:10-15.
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DG rooftop solar are quite obviously similar products. Test’y, Apr. 5, 2016 Hr’g Tr. Vol. I, at
116:10 (“The fact is there is a solar system on the top of a consumer’s roof in either case.”). And,
again, with RCS, TEP has targeted the customer base of competitive DG solar for its offering. In
other words, TEP’s proposed offerings and the products and services provided by the competitive
DG solar industry would be competitive substitutes for consumers.®

That TEP’s business model as a regulated monopolist differs from that provided by DG
solar providers is not relevant to a proper analysis of whether the products offered by these models
are substitutes. For example, the fact that Uber is unregulated and the taxi industry is regulated
does not bar the inescapable conclusion that the two models are competitive because consumers
treat them as substitutes.” Therefore, the fact that competitive DG solar providers are not “public
service corporations furnishing electricity” is a red herring.® By the same token, the fact that the
Commission does not directly regulate existing DG solar is not relevant to analyzing whether TEP
proposes to directly compete against the competitive DG solar industry.’

Given that TEP clearly proposes to compete with the competitive DG solar industry, to
protect the public interest, the Commission must grapple with the competitive implications of
empowering TEP, a regulated monopolist, to expand into this vibrantly competitive industry.'?
Those implications are starkly presented by the following undisputed facts, largely elided by the

ROO, that:

e Regulated monopolist TEP proposes to enter an industry that is competitive;

e TEP will cross-subsidize both the TORS and RCS programs from its rate base, with
the costs and risks associated with these programs paid by captive rate-payers;

e TEP can exploit its regulated network and services to offer customers terms, such
as long flat long-term fixed rates, that cannot be matched by competitive DG solar
providers;

e TEP will expand the TORS and RCS program as warranted by customer demand
for DG solar under those terms, and RCS expansion may not be evaluated at all if
TEP utilizes solar facilities that already have been allowed in its rate base;

e TEP seeks a monopoly in the provision of community solar.

Against this backdrop, the ROO’s conclusion that EFCA’s concerns are “speculative and

5 Id. at 19:5-6.

7 Id. at 19:6-9 (citing Dr. DeRamus’s Test’y, Apr. 7, 2016 Hr’g Tr. Vol. I11, at 507:19-508:6).

8 ROO at 36:23-25.

% Id. at 37:2-4.

10 Under A.R.S. § 44-202(B), it remains Arizona public policy that competitive markets exist in electric generation.
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extreme” cannot withstand scrutiny.!!
III.  If Approved, TORS And RCS Expansion Will Proceed Unchecked

The ROO incorrectly asserts that Commission approval of the proposed TORS and RCS
programs would be limited “to 1,000 additional utility-owned rooftop systems” and a *“5 MW
community solar program that can serve an additional 900 customers.”'?> This finding was a
primary basis for determining that TEP’s proposals could not harm competition.!*> But given that
TEP can re-deploy current assets for the RCS program without any Commission scrutiny, and any
RCS and TORS expansion using new assets will not be reviewed until the next rate case,
potentially years later, neither program is so limited in size and scope.

In actuality, TEP can unilaterally expand both its RCS and TORS programs as it readily
conceded at trial.'* First, TEP can expand RCS for utility-scale DG already in the rate base with
no prudence review whatsoever. TEP witness Mr. Tilghman stated that TEP can attach Rider R-
17 to any TEP solar facility.'* As a result, the constraint on RCS is not the number of customers
served, but is instead limited by “only the amount of solar capacity needed to meet TEP’s utility-
scale DG requirements.”!® This fact was confirmed by Staff’s Mr. Gray who found that the text
of Rider R-17 did not limit the capacity of RCS."” The purported 5 MW “limit” upon which the
ROO so heavily relies is illusory, and approval of TEP’s RCS proposal will lead to RCS expansion
with no review, prudence or otherwise, to check TEP’s acquisition and exploitation of a monopoly
in community solar.

Second, TEP states it can expand both RCS and TORS on the basis of “customer demand.,”
and it has already generated a long waiting list based on its ability to promise fixed rates at a time
when the economic foundations of DG solar are being challenged in the upcoming rate case.!®

TEP has admitted that it could expand the RCS program beyond the 900 customers proposed by

"MROO at 37:5-7.

2 Id. at 36:20-21.

B Id. at 36:21-22, 37:5-9.

14 Tilghman Test’y, Apr. 5, 2016 Hr’g Tr. Vol I, at 198:23-200:18.

'S EFCA Initial Brief at 17:3-14 (quoting Tilghman Test’y, Apr. 5, 2016 Hr’g Tr. Vol. I, at 128:8-128:21).

16 Id. at 17:16-17.

17 Gray Test’y, Apr. 7, 2016 Hr’g Tr. Vol. 111, at 634:13-25.

18 See Tilghman Test’y, Apr. 5,2016 Hr'g Tr. Vol. I, at 200:6-14 (noting that there are “5,000 or so customers
waiting to get in.”).




adding utility-owned community solar generation and tying it to consumer demand.!” Similarly,

as noted by the Commission in its initial approval of the TORS program, TEP does not need prior

Commission approval if there is customer demand to construct generating facilities, including

utility-operated rooftop solar.’ With the demand it can generate with its anticompetitive fixed-

rate offering, TEP can simply add capacity that will not be reviewed by the Commission until the
next rate case. By then, competition in DG solar could be eliminated and the Commission will be
powerless to reverse that outcome.

Therefore, as admitted by TEP, it intends to grow TORS program beyond the 1,000
customer expansion’! without ex-ante Commission approval”?  Furthermore, while
acknowledging the Commission has power to conduct an ex-post facto prudence review, such
review is not geared to competition issues and will be, in any event, hard-pressed to repair harms
to competition after they occur. Any prudence review, which will not be held for three years,
during the next rate case, will involve a vastly different market in which TEP’s continued
expansion of TORS and RCS, based on consumer demand for its cross-subsidized, long-term
fixed-rate solar, has eliminated DG solar competition.?? It will not be feasible to unscramble the
eggs and restore competition after it has been distorted and potentially eliminated.

IV.  The Commission Should Deny TEP’s TORS and RCS Proposals And Employ A
Stakeholder Process To Develop Rules For Participation In Community Solar
Instead of relying on a limited ex post facto prudence review to address competitive harm,

the Commission should reject TEP’s TORS expansion and RCS proposal. EFCA argued that the

Commission could alternatively require TEP’s competitive entry into DG solar through a separate

subsidiary subject to a code of conduct similar to R14-2-1616, which would be designed to prevent

anticompetitive conduct by a regulated utility that offers competitive services.’* The ROO

criticized EFCA for failing to flesh out this alternative, even though TEP bore the burden of setting

!9 EFCA Initial Brief at 18:3-6.

20 Id. at 17:26-18:2 (citing Order 74884, Commission Discussion at 9 63).

2! Cicchetti Direct Test’y, EFCA Ex. 16, at 26:18-19 (citing TEP Response to STF 1.25).

2 Yardley Test’y, Apr. 6,2016 Hr'g Tr. Vol. II, at 290:6-9, cf Tilghman Direct Test’y, TEP Ex. 1, at 21:4-12
(admitting that the TEP “could expand” RCS “to meet customer demand”).

2 EFCA Reply Brief at 6:15-17.

#1d. at 9:14-17.
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forth a proposal that is in the public interest, not EFCA.?® Instead, EFCA offered sufficient
evidence that a less anticompetitive option for implementing the TORS and RCS programs was
available that could have given TEP’s ratepayers additional choices without harming competition
in DG solar.?

Chairman Little recently opened a docket entitled, “An Examination into the
Modernization and Expansion of the Arizona Renewable Energy Standard and Tariff.”?’ As noted
in the announcement, the Commission will be reviewing the following — “What value is there in
diversity of ownership? Is utility ownership of renewable generation inherently better or worse
than third party ownership?”® EFCA believes that this proceeding could and should include a
workshop that would address rules that would enable competitive community solar providers’
participation in this market segment. Such competitive providers could include a TEP separate
affiliate, subject to a code of conduct. Therefore, the issue of whether utilities should be permitted
to compete in DG industries, and if so, how that competition should be facilitated, are properly
within the parameters of that proceeding. The ROO should be modified to account for this.

V. RCS Provides No Opportunity For Competitive DG Providers To Participate

The ROO states that TEP’s “proposed RCS tariff [] contemplates the ability of third-parties
to participate by means of a PPA,” to incorrectly suggest that EFCA’s concerns regarding RCS are
not well-founded.” ECFA takes exception with the ROO’s finding that offering PPAs provides
competitive DG providers a meaningful opportunity to participate in RCS, i.e., compete for
customers. There is no direct access to customers offered under PPAs. Moreover, the extent to
which a utility purchases from a PPA is entirely under the control of the utility. Their existence
as a feature of RCS does nothing to allay the competition concerns raised by TEP’s proposal.

VL.  There Is No Evidence That TORS Presents A Lower Cost Shift
Even though the alleged cost shift was not at issue in Docket E-01933A-15-0239, and

therefore, was not the subject of testimony in this case, the ROO improperly renders conclusions

» See ROO at 36:8-17 (“Although EFCA suggests that there may be ways such an arrangement may be permissible
under Arizona law, it did not propose a specific modification to the tariff or alternative tariff.”) (emphasis added).

2 See generally EFCA Initial Brief at 20-22.

27 Docket No. E-00000Q-16-0289.

28 Id.at 3.

P ROO at 36:8-9.

10
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regarding this hotly contested issue. It does so by stating that the current “cost of TEP’s TORS
program to non-participating customers is less than the current cost of net-metering.”>® Moreover,
based solely on speculative and unsubstantiated testimony, the ROO concludes that there is a $0.02
per kWh cost shift from TORS to non-participating customers, “which is less than half of the cost-
shift under the current net-metering tariff.”>!

In making this finding, the ROO relied on a portion of Mr. Tilghman’s testimony at the
hearing.*? However, that portion of Mr. Tilghman’s analysis is based upon a hypothetical forecast
and his statement that such cost would be substantiated in a later proceeding. See Apr. 5, 2016
Hr’g Tr. Vol. I, at 52:1-3 (“It is a very real cost, and one that will be filed here in a few weeks
showing those costs going forward.”). Phase 2 of TEP’s rate case, where this contested issue is
squarely on the table, should not be prejudged with such an unsupported finding. Therefore, EFCA
requests that this statement be identified as TEP’s assertion, not as a finding of fact as to its validity.

However, EFCA agrees with the ROO that the net metering tariff and any suggested cost
shift from net metering or utility-owned DG solar should be examined and properly analyzed in

Phase 2 of the TEP rate case, which will be informed by the findings of fact and conclusions of

law in the pending Value of Solar docket.

30 1d. at 33:10-11.
3UId at 33:11-23.
32 Tilghman Test’y, Apr. 5, 2016 Hr’g Tr. Vol. 1, at 190:18-191:9.

11
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Attachment 1
Proposed Amendments to Recommended Opinion and Order
Purpose:

Energy Freedom Coalition of America (“ECFA”) offers the below amended language to
clarify and correct the record so that the issues raised and discussed can be properly weighed
and considered in future proceedings. ECFA also provides amended language to alter certain
aspects of the Recommended Opinion and Order’s Conclusions of Law and Ordering clauses as
consistent with EFCA’s exceptions submitted herewith.

Proposed Amended Language:

DELETE page 7, lines 10 to 13, and INSERT:

TEP claims the TORS program does not recover its full cost allocation for the program
though the fixed tariff, and there is a cost-shift of approximately $0.02/kWh from participants to
non-participants. TEP claims the TORS cost-shift is less than half that of the cost-shift
associated with the existing net metering tariff.

DELETE page 33, lines 10 to 16, and INSERT:

TEP claims that the current cost of TEP’s TORS program to non-participating ratepayers
1s less than the current cost of net metering. However, the current cost of net metering was not at
issue in this proceeding and there were no cost studies introduced by TEP on that question.
Further, the net metering tariff will be examined, and potentially modified for new DG customers
in Phase 2 of the pending Rate Case, which will be informed by the findings of fact and
conclusions of law in the pending Value of Solar docket. Thus, at this time, we cannot evaluate
the reasonableness of the costs of TORS going forward.

DELETE page 34, lines 17 to 18 (last sentence of paragraph 120 only).
DELETE page 34, line 19 to page 35, line 6.

DELETE page 35, line 7: “Apart from what may result in Phase 2,” only and commence with
“We.”

DELETE page 36, lines 3 to 7, and INSERT:

However, the Commission has already granted TEP a waiver of the residential DG
requirement for 2016 and 2017 based on sufficient market activity from competitive systems for
which it does not have rights to RECs, and has found that there appears sufficient market activity
from competitive residential DG installations through 2020.! Thus, the Commission concludes
that there likely will be no need for RECs from RCS during the next few years — sufficient time

! See Decision No. 75560 (May 13, 2016).




for the Commission to revisit the REC requirement for residential DG in Docket E-00000Q-16-

0289 (“An Examination into the Modernization and Expansion of the Arizona Renewable
Energy Standard and Tariff”).

DELETE page 36, lines 8 to 17, and INSERT:

The proposed RCS tariff contemplates the ability of third-parties to participate by means
of a PPA. This arrangement limits third parties to the role of wholesale supplier to TEP, and thus
does not remedy the competitive concerns raised in this proceeding. A determination of how
third parties can provide community solar directly to customers can be made in Docket E-
00000Q-16-0289 along with related rules regarding TEP’s offering of community solar services.

DELETE page 36, line 18 to page 37, line 9, and INSERT:

The reasons behind our decision to wait on the expansion of the TORS program are
unrelated to the argument that the program is anti-competitive or would harm the installation of
DG solar in TEP's service area. However, with respect to the deployment of DG, one of the
Commission’s duties is to ensure that utility customers who wish to deploy DG can interconnect
with their utility under terms that are fair and reasonable to all — the DG customer, the non-
participant customers, and the company.

DELETE page 37, lines 20 to 23, and INSERT:

5. The Commission cannot conclude that TEP’s RCS proposal is in the public
interest at the present time.

6. Rules for participation in DG solar by competitive community solar providers,
and for participation by TEP separate subsidiaries for DG solar (both community and rooftop),
could be addressed in Docket E-00000Q-16-0289 (“An Examination into the Modernization and
Expansion of the Arizona Renewable Energy Standard and Tariff™).

DELETE page 38, lines 7 to 8, and INSERT:

IT IS FURTHER ORDERED that because the Commission cannot conclude that the
Residential Community Solar program is in the public interest, Tucson Electric Power Company
is not authorized to propose the 5 MW Residential Community Solar project in Phase 2 of the
pending Rate Case.

DELETE page 39, lines 1 to 4.




