
s

is

COMMISSIONERS
DOUG LITTLE - Chairman

BOB sTUMP
BOB BURNS
TOM FORESE
ANDY TOBIN

MEETING iTE3.'f

1 or81§8813i38
r»r1=.=-J1 q
.J'-1 it

lll\l1lll\llIl\lMIIII
00001 73895

'€"'t°\!
E-J-'5'.J. l

ARIZONA CORPORATION COMMISSION
£9 Vi-T 3-4r»='~~I :Q

inion C0m missi0r1

DATE : OCTOBER 12, 2016
Arizona CW"

D  k J  C G  K E T E  O

DOCKET NO.: RR-03639A-16-0160 UU 122016
-.».~..>.-.

TO ALL P ARTIES : DOCk.& I Ly :WY

i
-4:

3
..g

I

Enclos e d  p le a s e  find  the  re comme nda tion  of Adminis tra tive  La w J udge  Bria n  D.
Schneider. The  recommendation has  been filed in the  form of an Opinion and Order on:

UNION PACIFIC RAILROAD COMPANY
(UPGRADE CROSSING)

Pursuant to A.A.C. R14-3-1 l0(B), you may file exceptions to the recommendation of the
Administrative Law Judge by filing an original and thirteen (13) copies of the exceptions with the
Commission's Docket Control at the address listed below by 4:00 p.m. on or before :

OCTOBER 21, 2016

The  e nclos e d is NO T a n orde r of the  Commis s ion, but a  re comme nda tion of the
Administra tive  Law Judge to the  Commissioners. Considera tion of this  matter has tenta tive ly been
scheduled for the  Commission's  Open Meeting to be  he ld on:

OCTOBER 27, 2016 AND OCTOBER 28, 2016

For more information, you may contact Docket Control at (602) 542-3477 or the Hearing
Division at (602) 542-4250. For information about the Open Meeting, contact the Executive
Director's Office at (602) 542-3931.

I A.
XECU IRECTOR

1200 WEST WASHINGTON STREETZ PHOENIX, ARIZONA85007-2927 J4oo WEST CONGRESS STREET, TUCSON, ARIZONA85701-1347

www.az¢(;.gov

This document is available in alternative formats by contacting Shaylin Bernal, ADA Coordinator, voice
phone number 602-542-3931, E~mail SA_Bernal@azcc.gov.
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DOCKETNO. RR-03639A-16-0160

On this _ day of Octobe r, 2016, the  following document was  filed with Docke t Control a s  a
Re gnnme nde d Opinion 8: Orde r from the  He a ring Divis ion, and copies  of the  document were
mailed on behalf of the  Hearing Division to the  following who have  not consented to email service .
On th is  da te  or a s  s oon a s  pos s ib le  the re a fte r, the  Commis s ion 's  e Docke t progra m will
a utoma tica lly e ma il a  link to the  file d docume nt to the  following who ha ve  conse nte d to e ma il
service .

Sandi J . Garrick
P ima  County Utility Lia is on
Colossal Cave Road Project Manager
201 N. Stone Avenue, 2nd Floor
Tucson, Arizona  85071

Alex Popovici, Manage r
Indus try & Public P roje cts
UNION P ACIFIC RAILROAD COMP ANY
631 South 7th Street
Phoenix, AZ 85034-2203

W. Reed Campbell
BEAUGUREAU, ZUKOWS KI & HANCOCK, P .C.
302 East Coronado
P hoe nix, AZ 85004
Attorneys  for Union Pacific Ra ilroad Company

Janice  Alward, Chie f Counse l
Le ga l Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
P hoe nix, AZ 85007
Attorne ys  for Sa fe ty Divis ion
JA1ward@azcc.gov
BLehman@a_zcc.gov
Cons ented to Service  by Email

By:
Rebecca Tillman
Assistant to Brian D. Schneider
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DOUG LITTLE - Chairman
BOB STUMP
BOB BURNS
TOM FORESE
ANDY TOBIN

IN THE MATTER OF THE APPLICATION OF
PIMA COUNTY DEPARTMENT OF
TRANSPORTATION TO UPGRADE EXISTING
PUBLIC AT-GRADE CROSSINGS OF UNION
PACIFIC RAILROAD CROSSING AT COLOSSAL
CAVE ROAD USDOT NOS. 741-303E AND OLD
VAIL ROAD USDOT NO. 741-30-4L, IN THE CITY
OF VAIL, PIMA COUNTY, ARIZONA.

DOCKET NO. RR-03639A-16-0160

DECISION NO.

o13InI013.Anp ORDER

September 12, 2016

Phoenix, Arizona

Brian D. Schneider

Mr.  Andrew Flags,  PIMA COUNTY ATTORNEY'S
OFFICE, CIVIL DIVISION, Deputy County Attorney,
on behalf of Pima County,

Mr. W. Reed Campbell, BEAUGUREAU, ZUKOWSKI,
& HANCOCK, P.C. ,  on behalf of the Union Pacific
Railroad Company, and

M r .  C ha r les  Ha i r s  a nd M r .  R ob er t  Gea ke,  S t a f f
At torneys,  Lega l Divis ion,  on beha lf  of the Safety
Division of the Arizona Corporation Commission.

BY THE COMMISSION'

* * * * * * * * * *

Having considered the entire record herein and being fully advised in the premises,  the

Commission finds, concludes, and orders that:

FINDI_NGS OF MCT
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9
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11 DATE OF HEARN~1G:

12 PLACE OF HEARING:

13 ADMN~J1STRAT1VE LAW JUDGE:

14 APPEARANCES:

15

16

17

18

19

20

21

22

23

24

25

26
27 1. On May 20, 2016, the Pima County Department of Transportation ("Pima County")

28 filed with the Arizona Corporation Commission ("Commission") an application for approval for the

Procedural History
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Union Pacific Ra ilroad Company ("Ra ilroad") to upgrade  exis ting cross ings  a t Colossa l Cave  Road,

2 US DOT No. 741-303E a nd Old Va il Roa d, US DOT No. 741-304L in the  City of Va il, P ima  County,

3 Arizona  ("Applica tion").

4 2. On June  16, 2016, a  Procedura l Order was  issued scheduling a  hea ring in this  ma tte r

5 and se tting various procedura l deadlines.

6 3. On June 22, 2016, an Amended Procedura l Order was issued correcting a  clerica l e rror

7 in the  June  16, 2016, P rocedura l Orde r.

8 4. On Augus t 29, 2016, the  Commiss ion's  Ra ilroad Sa fe ty Section ("S ta ff") filed a  S ta ff

9 IMernorandum recommending approva l of the  Applica tion.

10 5. On September 12, 2016, a  public hearing was convened, as  scheduled. P ima  County,

l l the  Railroad, and Staff appeared through counsel. Pima County and Staff presented evidence  through

12 witnesses  who were  ava ilable  for cross-examina tion. No members  of the  public were  present.

13 6. Als o on S e pte mbe r 12, 2016, P ima  County file d docume nta tion me moria lizing the

14 a ctions  it took to provide  notice , copie s  of the  printe d notice  with photos  of the  notice s  pos te d on

15 August 31, 2016, copies  of the  emails  sent to nearby businesses , and documenta tion tha t the  public

16 notice  wa s  publis he d in the  Arizona  Da ily S ta r on September 6, 2016.

17 7. No inte rvention requests  were  rece ived.

18 8. On September 15, 2016, a  Procedura l Order was issued keeping the  matte r open until

19 September 30, 2016, for the  purpose  of a llowing public comment.

20 9. On September 26, 2016, Thomas M. Parsons, Managing Member and Attorney for Old

21 Va il S ta tion , LLC ("ovs ")1 , tile d  comme nts  s ta ting  OVS  s upports  the  pro je ct a nd a s king  the

1

22 Commission to order the Railroad to construct a temporary railroad crossing.

10. On September 28, 2016, a Procedural Order was issued setting October 6, 2016, as the23

24 deadline to respond to OVS's comments.

25 I 1.

26 12.

27 -
1 OVS is the owner of the property located at 13160, 13180, 13190 and 13200 East Colossal Cave Road immediately south

28 of the crossings. OVS operates the business Vail Self Storage and is the landlord to 14 tenants south of the crossings.

On October 5, 2016, Staff filed its Response to Procedural Order ("Starts Response").

On October 6, 2016, the Railroad filed its Response to Public Comment Filed by Old

2 DECIS ION NO.
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1 Va il Sta tion, LLC ("t,he  Railroad's  Response").

2 Pima_county's Application

3

4

13. On August 14, 2012, representa tives from Pima County, the  Town of Vail, the  Railroad,

5

6

7 14.

8

9

1 0

11

12

13

14

15

16

17

18

1 9

and Staff participated in a  diagnostic review of the proposed improvements to the crossings on Colossal

Cave  Read?  All parties  who were  present were  in agreement tha t the  proposed improvements  would

improve safety at the crossings.3

In its  Applica tion, Pima County is  seeking Commission approval to upgrade  the  existing

at-grade crossings on a .87 mile segment of Colossal Cave Road.4 The roadway consists of two 12 foot

wide lanes, one in each direction, and the rail line in this area runs in a southeast to northwest direction.5

Currently there are  flashing lights, bells and Gates at both crossings.6

15. The  proposed improvements  to the  cross ings  include : widening the  exis ting 26' wide

roa dwa y to a  45' wide  two la ne  roa dwa y s e ction with a  ce nte r two-wa y le ft tum la ne  a nd bicycle

shoulders, adding ra ised medians and improving pedestrian amenities, adding a  new concrete  surface,

re pla cing a ny impa cte d pa ve me nt ma rkings ; a nd re pla cing the  e xis ting  fla s hing lights , ga te

mechanisms, be lls  and de tection circuitry with the  la te s t in indus try s tandard, including 12-inch LED

flashing lights, curb-side automatic Gates, bells  and constant warning time.7

16. The  estimated cost of the  proposed improvements  is  $1,048,8l7.8 The  project is  be ing

funde d by the  Re giona l Tra ns it Authority ("RTA"), P ima  County, a nd Va il Unifie d S chool Dis trict

("VUS D").9

20 Te s t im o n y

2 1 1 7 .

22

23

At the  hea ring, Ms. Sandi Garrick, P ima  County's  Utility Lia ison and project manage r

of this  project, te s tified in support of the  Applica tion. Ms . Ga rrick te s tified tha t the  cross ings  we re  a

huge safe ty concern, and tha t the  proposed improvements  would improve  safe ty and are  in the  public

24

25

26

27

28

2 Exhibit S-1, S ta ftlMemorandum, a t l.
3 Id,
4 Id.
5 ld.
6 Id.
7 Id.
8 ld.
9 ld.

3 DECISION no.
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1 in te re s ts

2 18. Ms . Ga rrick furthe r te s tifie d tha t jus t north of the  s outhe rn cros s ing is  a  hump tha t

3

4

presents  a  s ight/vis ibility issue  and tha t ra is ing the  adjacent roadway grade  approximate ly 6 fee t will

a ddre s s  tha t s a fe ty conce rn." The  propose d improve me nts  a re  cons is te nt with sa fe ty me a sure s

5 employed at similar at-grade crossings in the State.'2

19.6 The  cross ings  a re  loca ted be tween two schools : Old Va il Middle  School loca ted north

8

9

10 20.

11

12

7 of the  northe rn cross ing and Acacia  Elementa ry School loca ted south of the  southe rn cross ing." Ms .

Garrick te s tified tha t because  tra ffic is  highe r a t the  cross ings  during the  school yea r," P ima  County

has  been working close ly with the  Railroad to coordina te  the  work to be  done  during school breaks .5

Mr. Brian Lehman, Supervisor of Ra ilroad Safe ty for the  Commission, tes tified tha t the

Staff Memorandum, which describes  the  na ture  of the  proposed improvements , was prepared by him

or unde r his  dire ction.I6 .

13 Mr. Lehman furthe r te s tified tha t the  proposed improvements  a re  in the  public inte res t

14 and will improve safe ty a t the  crossings. VS

15 22. Based on exis ting conditions, the  crossings meet one  of the  nine  crite ria  utilized by the

16 Fe de ra l Highwa y Adminis tra tion ("FHWA") for cons ide ra tion of gra de  s e pa a tionlg Mr, Le hma n

17 testified tha t S taff be lieves the  proposed improvements  do not justify a  grade  separa tion a t this  point.I9

18 Additiona lly, P ima  County s ta ted tha t cons tructing grade -sepa ra ted cross ings  would have  s ignificant

19 nega tive  impact to the  cultura l and his toric cha racte r of the  community, while  e limina ting mos t, if not

20 a ll, of the  loca l bus ine sse s  a nd his toric buildings ."

23. Mr. Lehman and Ms. Garrick both te s tified tha t 15 months  should be  sufficient time  to

21.

21

22

23

24

25

26

27

28

10 Tr. at 17.

11 Tr. at 12 and 17.

12 Exhibit S-1 at 1.
13 Exhibit S-1 at 2.

14 VUSD transportation department conducts 110 bus trips per day along Colossal Cave Road. Exhibit S-l at 2, Tr. at 14-
15.
15 Tr. at 14-15.
16 Tr. at 20.
iv Tr. at 22.
18 Exhibit S-1 at 5.
19 Tr. at 22-23 .
20 Exhibit S-1 at 5.
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1 comple te  the  propos ed impr0vements .2I

2 OVS 's  P o s t-He a rin g  Co m m e n ts

3 24.

5 25.

6

7

8

9

10

26.

12

13

14 27.

15

16

17

18

19

20

21

22

23

On September 26, 2016, OVS tiled comments  s ta ting it supports  the  project and asks

4 the  Commiss ion to orde r the  Ra ilroad to cons truct a  tempora ry ra ilroad cross ing.

In S ta ffs  Re s pons e , S ta ff s ta te s  tha t it doe s  not ge ne ra lly oppos e  the  cre a tion of

te mpora ry cros s ings , but note s  tha t a  te mpora ry cros s ing wa s  not re que s te d or e va lua te d by a ny

pa rticipa nt in this  ma tte r, a nd tha t the  re cord doe s  not curre ntly support orde ring the  cre a tion of a

te mpora ry cros s ing. S ta ff conclude s  by s ta ting tha t it supports  moving forwa rd with the  propose d

improvements  expeditiously. S taff included with its  Response  further correspondence  it rece ived from

OVS and Pima County with respect to construction of a  temporary ra ilroad crossing.

In the  Ra ilroa d's  Re sponse , the  Ra ilroa d s ta te s  the  cre a tion of te mpora ry cross ings

would s ignificantly increase  the  anticipa ted costs  of the  proposed improvements , unnecessarily de lay

the  construction of the  proposed improvements , and provide  minimal benefit to the  community.

According to the  Ra ilroa d, the  propos e d improve me nts , including upgra ding a nd

expanding the crossing surfaces, roadway surfaces and approaches to the crossings, are  anticipated to

ta ke  no longe r tha n a pproxima te ly te n da ys  pe r cros s ing. The  Ra ilroa d s ta te s  cons truction of

temporary crossings would greatly increase  costs and perhaps delay completion for up to one yearns

28. The parties have expressly sta ted their desire  to upgrade the  crossings as expeditiously

as possible and to coordinate construction during school breaks.24 Furthermore, OVS has expressed its

support for the  project and for it to conclude  "in the  shorte s t poss ible  time ."25 Because  the  pa rtie s

desire  to upgrade  the  crossings  as  expeditiously as  possible , and because  construction of temporary

cross ings  would add s ignificant time  and expense  to the  project, it is  reasonable  and appropria te  to

adopt S ta ffs  recommenda tion without constructing temporary cross ings .

24

25

26

27

28

21 Tr. at 16 and 22.
Hz See Declaration of Alexander Popovici ("Popovici Declaration") at 3, attached to the Railroad's Response.
23 See Popovici Declaration at 2-3, attached to the Railroad's Response.
24 Tr. at 15, 16, 26 and 27. See also Statl1°s Response at 2, Popovici Declaration at 3, attached to the Railroad's Response,
October 4, 2016, Correspondence from C.H. Huckelberry, Pima County Administrator, to Chris Watson, Commission's
Railroad Safety Assistant Supervisor at 2, attached to Staffs Response. .
25 See October 4, 20 l6, Correspondence from Thomas M. Parsons, Esq., Managing Member and Attorney for OVS, to Mr.
Watson at 1, attached to Staffs Response.

5 DE C IS ION NO.
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Sta ff recommends  the  Applica tion be  approved."

Staff's  recommendation is reasonable  and appropriate  and should be adopted.

1

2

3

4 The  Commis s ion ha s  juris dic tion ove r the  pa rtie s  a nd ove r the  s ubje c t ma tte r of the

5

6 40-337.01 .

CONCLUS IONS  OF LAW

7 2.

8 3.

9 public's convenience and safety.

4. Pursuant to A.R.S. §§40-336 and 40-337, the crossings upgrade should be approved as

Notice  of the  Applica tion was  provided in accordance  with the  law.

The  ins ta lla tion of the  cross ings  upgra de , a s  discusse d he re in, is  ne ce ssa ry for the

10

11 re comme nde d by S ta ff.

12 5. Upon  c omple tion  o f the  c ros s ings  upgra de ,  the  Un ion  P a c ific  Ra ilroa d  Compa ny

13 s hould ma inta in the  cros s ings  in a ccorda nce  with A.A.C. R14-5-104.

14

15 IT IS  THEREFORE ORDERED the  P ima  County De pa rtme nt of Tra ns porta tion's  Applica tion,

16 'a s  dis cus s e d in the  Applica tion a nd S ta ff Me mora ndum, is  he re by a pprove d.

17 IT IS  FURTHER ORDERED the  Union P a cific Ra ilroa d Compa ny s ha ll comple te  the  cros s ings

18 upgra de , a s  dis cus s e d in the  Applica tion a nd S ta ff Me mora ndum, within fifte e n months  of the  e ffe ctive

ORDER

19 da te  of this  Decis ion.

20 IT IS  FURTHE R O RDE RE D th e  Un io n  P a c ific  Ra ilro a d  Co mp a n y s h a ll n o tify th e

21 Commiss ion, in writing, within ten days  of both the  commencement and comple tion of the  cross ings

22 upgra de , pursua nt to A.A.C. R14-5-104.

23

2 4 1 . .

2 5 .. I

2 6 I . I

27

28 26 Exhibit s-1 at 5. See alsoStat̀ t̀ s Response at 2.

1.
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COMMIS S IONER S TUMPCHAIRMAN LITTLE

COMMIS S IONER BURNSCOMMIS S IONER TOBIN3Mm1ss1onER FORESE

IN WITNES S  WHEREOF, I,  J ODI A. J ERICH, Exe cu tive
Director of the  Arizona  Corpora tion Commission, have  hereunto
set my hand and caused the ofticia i seal of the Commission to be
a ffixe d  a t  th e Ca pitol, in  t h e C ity  o f P h o e n ix ,  th is

da y of 2016.

JODI A. JERICH
EXECUTIVE DIRECTOR

DIS S E NT

DIS S ENT
BDS :rt

DECIS ION NO.7

Illll

DOCKE TNO. RR-03639A-16-0160

l IT IS  FURTHER ORDERED tha t upon comple tion of the  cros s ings  upgra de , the  Union P a cific

2 Ra ilroa d Compa ny s ha ll ma inta in the  cros s ings  in complia nce  with A.A.C. R14-5-104.

3 IT IS  FURTHER ORDERED this  De cis ion s ha ll be come  e ffe ctive  imme dia te ly.

4 BY OR DE R  OF  THE  AR IZONA C OR P OR ATION C OMMIS S ION.

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27
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UNION PACIFIC RAILROAD COMPANY

RR-03639A-I6-0160

1 S ERVICE LIS T FOR:

2 DOC KET NO.:

3

4

5

Sandi J . Garrick
P im a  County Utility Lia is on
Colossa l Cave  Road Project Manager
201 n. S tone  Avenue , 2nd Floor
Tucs on, Arizona  85071

6 Ale x P opovici, Ma na ge r
Indus try & P ublic P roje cts
UNION P ACIFIC RAILROAD COMP ANY
631 South 7th Street

. Phoenix, AZ 85034-2203

7

8

10

9 W. Re e d Ca mpbe ll
BEAUGUREAU, ZUKOWS KI & HANCOCK, P .C.
302 East Coronado
P hoe nix, AZ 85004
Attorneys  for Union Pacific Ra ilroad Company

13

12 J anice  Alward, Chie f Couns e l
Le ga l Divis ion
AR IZONA C OR P OR ATION C OMMIS S ION
1200 Wes t Washington S tree t

14 P hoe nix, AZ 85007
Attorne ys  for S a fe ty Divis ion

15

16

JAlward@.azcc.,qov
BLehman@azcc.gov
Consented to Service by Email

17

18

19

20

21

22

23

24 1

25

26

27

28
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