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Energy Freedom Coa lition of America  ("EFCA"), through its  unders igned counse l, he reby

submits  its  Pos t-Hearing Brie f.
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Trico Ele ctric Coope ra tive , Inc. ("Trico" or the  "Compa ny") a nd the  Utilitie s  Divis ion of

6 the  Arizona  Corpora tion Commis s ion ("S ta ff") ha ve  propos e d a  s e ttle me nt a gre e me nt (the

"Proposed Se ttlement") tha t a sks  the  Commiss ion to ignore  we ll se ttled Commiss ion precedent

8 while  a pproving dra ma tic a nd controve rs ia l ra te  de s ign a lte ra tions  tha t a re  uns upporte d by

evidence . Importantly, the  record shows tha t Trico and S ta ff deprived Trico's  cus tomers  of the ir

10 Due  P roce s s  rights  by ma te ria lly a lte ring Trico's  propos a l, a s  notice d, long a fte r the  time  for

intervention had past and, as of the last day of the hearing, had still not provided all Trico customers

with notice  of the  ne wly propose d cha nge s . The  re cord a lso cle a rly de mons tra te s  tha t Trico is

unpre pa re d, from a  te chnologica l a nd a dminis tra tive  s ta ndpoint, to be come  the  firs t utility in

Arizona  to force  a ll of its  re s identia l cus tomers  to take  se rvice  unde r a  controve rs ia l manda tory

demand ra te  structure .

The  P ropos e d S e ttle me nt, if a pprove d, would a ll a t once : (1) wipe  a wa y a ny a nd a ll

economic benefit to Trico cus tomers  de rived from dis tributed genera tion rooftop sola r ("DG"), (2)

e limina te  the  utility's  successful and cos t e ffective  ne t me te ring ("NEM") program, (3) fa il to fully

grandfa the r and protect exis ting DG cus tomers  from mate ria l ra te  changes , and (4) implement a

confus ing new manda tory three -part demand ra te  without the  necessa ry mete ring infras tructure ,

comprehensive  education program, or even notice  to its  members.

The  Proposed Se ttlement includes provis ions tha t both freeze  Trico's  current ne t metering

ta riff and crea te s  a  new a rbitra ry "DG Ene rgy Export Ta riff" tha t is  applicable  to DG cus tomers .

These  provis ions  viola te  two important points  of the  Commiss ion's  Ne t Me te ring ("NEM") Rule s

and must be denied.

Furthe rmore , the  P ropos e d S e ttle me nt would a dopt a n inhe re ntly unfa ir a pproa ch to

27 gra ndfa the ring e xis ting re s ide ntia l s ola r DG cus tome rs  onto its  curre nt NEM ta riff tha t the

Commission just re j ected in another proceeding, as  it would se t a  re troactive  deadline  of May 31,28

2
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16

17

18

2016 for s ubmitting NEM a pplica tions , fa il to gra ndfa the r DG cus tome rs  on the ir curre nt ra te

design, fa il to ensure  tha t DG customers are  grandfa thered beyond Trico's  next ra te  case , and fa il

to e nsure  tha t the se  cus tome rs  will continue  to re ce ive  the  full va lue  for the ir sola r DG output.

Importantly, the  P roposed Se ttlement does  not even protect exis ting DG cus tomers  from be ing

force dly tra ns itione d to thre e -pa rt ra te s . The  P ropose d S e ttle me nt cons titute s  re troa ctive  ra te

making and is  unsupported by pas t Commiss ion decis ions  including the  recent August 18, 2016,

UNS  Ele ctric, Inc. ("UNS E") ra te  a pplica tion De cis ion.' It is  a lso contra ry to the  cle a r guida nce

tha t Commissioner Tobin provided a t the  outse t of this  hearing.2

Simila rly, ne ithe r Trico nor S ta ff offe red adequa te  support for the  Proposed Se ttlement's

premature  a ttempt to implement a  mandatory residentia l demand charge , freeze  Trico's  residentia l

TOU ra te  option, and implement a  new a rbitra ry DG export ra te  in advance  of a  fina l decis ion in

the  Commiss ion's  Va lue  of Sola r docke t~aga in in contradiction to the  recent UNSE Decis ion. In

a ddition, S ta ff provide s  a  fla we d a na lys is  of sola r DG e conomics  a nd the  a ppropria te  fina ncia l

benchmarks to which Trico members ' DG investments  should be  compared tha t ob fustaca tes  the

true  de trimenta l impacts  tha t the  new DG export ra te  would have  on DG.

In light of the s e  le ga l de fe cts , viola tions  of Commis s ion Rule s  a nd de cis ions , a nd

shortcomings in both the  Proposed Settlement and the  supporting evidence submitted by Trico and

Staff, the  Commission should re ject the  Proposed Settlement as se t forth here in.

19 11. S UMMARY OF P ROP OS ED FINDINGS

21

22

23

24

25

In each of the  following Sections , the  various  aspects  ofTrico's  proposa l will be  discussed

and the  policy and legal reasons for why each must be  re jected will be  se t forth. Severa l proposals

conta ined in the  Settlement Agreement must be  denied as a  matter of law as Trico fa iled to furnish

adequate  and constitutiona lly mandated notice  and a lso seeks a  waiver of NEM rules  despite  the

fact tha t the  law does not permit such a  waiver. Instead, the  Commission should find based on the

record tha t the  current ra te  design and NEM policies  for DG customers  should be  mainta ined.

It is  important to remember tha t, even in the  context of a  se ttlement, the  Company a lone

1 Docket No. E-04204A_15_0142, Decis ion No. 75697 ("UNSE Decis ion").
2 Tobin Tr. Vol. la t 8:12-16.

3



1

2

3

4

5

6

8

9

10

1 1

13

14

15

16

17

18

19

20

21

23

24

25'

26

possesses the burden to prove that the proposed rates, tariffs, and charges are just, reasonable, and

nondis crimina tory. As  will be  de mons tra te d a t le ngth be low, the  Compa ny ha s  not ca rrie d its

burden. Trico has  not presented the  da ta , s tudies , or ana lyses  necessary to support its  requested

changes  to its  ra te  des ign, the  NEM export ra te , or its  customer charges . The  Company a lso has

fa iled to prove  the  exis tence  of, amount, or causa tion of its  purported under-recovery. In fa iling to

support its  proposa ls  with the  requis ite da ta , studies, or analyses, Trico has not sa tisfied its  burden

7 of proof and the  Commiss ion is  obliga ted to re ject its  proposa ls . Additiona lly, Trico's  proposa ls

run a foul of Commis s ion policy by: (l) s e e king to a void full gra ndfa the ring of DG cus tome rs

unde r curre nt ra te s  a nd ta riffs , (2) a tte mpting to a dopt a  thre e -pa rt ra te  de s ign without ha ving

de s igne d or imple me nte d a n e duca tion pla n, (3) trying to  a dopt ne w NEM ta riffs  without

developing a reasonable value of solar or adopting a plan to account for the outcome of the pending

12 Va lue  of S ola r docke t, a nd (4) a cting in a  ma nne r contra ve ning the  principle s  of gra dua lism in

seeking an increase  in its  customer charge to $24.00.

Accordingly, EFCA re que s ts  tha t a s  a  ma tte r of la w a nd of Commis s ion policy, a nd

because  of Trico's  fa ilure  to meet its  burden to properly support its  proposals , tha t the  Commission

re ject the  proposed changes to Trico's  ra te  design, export ra te , and customer charge . Instead, the

Commis s ion s hould ma inta in Trico's  curre nt ra te  de s ign a nd is s ue  a  ruling pe nnitting for the

implementa tion of optiona l experimenta l ra tes  focused on time-of-use  and time  varying ra tes  and

des ign a  ra te  or ra te s  tha t re flects  peak load cons ide ra tions  on its  sys tem. If these  experimenta l

designs prove  successful, the  Company can propose  a  full roll out of such ra te  designs in its  next

ra te  ca s e  a nd, in tha t ca s e , the  Compa ny ca n provide  notice  to its  cus tome rs  of its  inte nt to

22 implement drama tic ra te  des ign changes  a s  required by law. To the  extent tha t the  Commiss ion

does  adopt any of the  Company's  proposa ls , it should a lso provide  for the  full grandfa the ring of

DG customers  tha t submitted an inte rconnection applica tion prior to the  issuance  of a  fina l order.

The  Commission should a lso provide  for a  second phase  of this  ra te  case  where in a  fina l decis ion

will be  made  concerning any proposa ls  tha t impact only DG customers  a fte r considera tion of the

findings made  in the  Value  of Solar docket as  applied to the  information presented here in.27

28
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1 III.

2

3

4

TRICO FAILED TO FURNISH PROPER NOTICE OF ITS INTENT TO ADOPT A

THREE PART DEMAND RATE OR SEEK AN INCREASE IN THE CUSTOMER

CHARGE TO $24.00 AND, THEREFORE, THES E P ROP OS ALS  MUS T BE

DENIED.

5 A. Full and Timely Notice is  required to be given as  a matter of Due Proces s .

6

7

8

9

10

1 1

12

13

14

15

16

17

18

19

20

21

22

23

Providing proper notice  is  critica l for a  utility's  cus tomers  and the  public to ga in an

understanding of what is at issue in a rate case. Due process unequivocally requires that sufficient

notice be given. "The elements of procedural due process are notice and an opportunity to be

heard."3 "The issue of notice for due process purposes is not merely a question of the mode of

notification employed. Due process also requires that the notice be of such nature as reasonable

to convey the required information. That is, the content of the notice must be sufficient to apprise

interested parties of the pendency of the action and to make them aware of the opportunity to

present their objections."4 "The goal of exposing the public decision-making process to the public

itself could be significantly, if not totally thwarted, in the absence of mandatory notice provisions

and their enforcement."5 Furnishing full, fair and accurate notice of a proceeding such as this is

the only way to ensure participation by interested parties and protect their due process rights.

Proper notice is particularly important when, as here, a utility seeks to impose an entirely new rate

design and customer charges.

Having recognized the  pa ramount importance  of providing full and fa ir notice , the

Commission has imposed notice requirements for rate cases that afford customers and the public

with the opportunity to intervene or otherwise participate in the proceedings." Under Commission

rules, the Administrative Law Judge instructs the "form and manner" of notice to customers that

utilities must provide for a rate hearing.7 This typically occurs early in the proceeding to ensure

24

25

26

27

28

3Iphaar v. Indus. Comm 'n of Ariz., 171 Ariz. 423, 426, 831 P.2d 422, 425 (App. 1992) (Internal quotations omitted).
4 Matter of Rights to Use of Gila River, 171 Ariz. 230, 237-38, 830 P.2d 442, 449-50 (1992) (Internal citations
omitted).
5 Carefree Improvement Ass 'rt v. City of Scottsdale, 133 Ariz. 106, 649 P.2d985 (App. 1982).
6 A.A.C. §§ R14-3-103, -105, and -109, see also A.R.S. §§ 41-1021, -1022, and -1023 (setting forth specific notice
and public participation requirements to engage in rule making).
7 A.A.C. § R14-2-105.
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2

3

4

5

6

7

8

9

10

1 1

12

1 3

14

15

16

17

18

19

20

21

22

23

24

tha t the  public is  a fforded enough time  to pa rticipa te  and if des ired, inte rvene , in the  proceeding.

As such, the  Administra tive  Law Judge ' s  required notice  format is  genera lly based on the  utilities '

proposa ls  a s  outline d in the  initia l ra te  ca se  a pplica tion. This  holds  true  of the  notice  tha t wa s

issued in the instant proceeding.8

And yet, in this  ra te  case , the  Company admits  tha t its  "notice  did not te ll people  tha t [Trico

wa s] propos ing ra te  de s ign cha nge s  or de ma nd ra te s ."9 Trico witne ss  Nitido a lso s ta te d tha t if

cus tome rs  ha d a s ke d Trico whe the r de ma nd cha rge s  we re  going to be  cons ide re d in this

application, Trico would have responded that they would not be  considered. 10 Not only did Trico's

notice  not provide  any clue  tha t demand charges and three-part ra tes  were  going to be  discussed

or adopted, but it provided only for a  ra ise  in the  customer charge  to $20.00 Now, the  Company

se e ks  to ra ise  the  cus tome r cha rge  to $24.00 a nd pa ir tha t cha rge  with a  ne w ra te  de s ign with

ma nda tory de ma nd cha rge s . If this  se ttle me nt we re  a dopte d by the  Commiss ion in its  e ntire ty,

Trico would become the  firs t regula ted utility in Arizona  to adopt manda tory demand charges  for

a ll re s identia l cus tomers . Given the  unprecedented changes  to ra te  des ign a t issue  he re , proper

notice  of the  proposa ls  is  of the  utmost importance  to gua rantee  tha t the  public and Trico's  own

cus tome rs  ha d opportunity pa rticipa te  in a  me a ningful a nd cons titutiona lly re quire d ma nne r.

Furthe r, if notice  is  to provide  any meaningful va lue  or protections  to those  who a re  entitled to it,

notice  must be  an accurate  representation of what is  being proposed. That is  not the  case  here .

By fa iling to provide  the  requis ite  notice  of the  na ture  and extent of the  changes to current

charges , ra tes , and ta riffs , Trico denied a ll inte res ted parties  the ir due  process  rights  to inte rvene

and engage  in meaningful pa rticipa tion in this  ra te  ca se . The re fore , a ll proposa ls  tha t we re  not

within the  scope of the  issued notice  should be  denied. This request is  not without merit nor is  such

a n outcome  e xtra ordina ry. Importa nt due  proce s s  rights  a re  a t s ta ke  a nd a t le a s t one  othe r

commiss ion has  required tha t a  utility issue  new notice  of a  se ttlement tha t conta ined proposa ls

25

26

27

28

8 Rate Case Procedural Order at p. 4 (Dec. 3, 2015).
9 Nitido Tr., Vol. I a t 116:10-21, 125:7~126:5.
10 Nitido Tr., Vol. I a t 123:14-18, 128:8-22.
11 Rate Case Procedural Order at p. 4 (Dec. 3, 2015).
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1

2

not re fle cte d in  the  origina l notice  of the  utility's  a pplica tion.l2  EFCA re que s ts  tha t the

Commission deny aspects of the settlement proposal that were not reflected in Trico's notice to its

3 customers.

4 B.

5

In other rate cases seeking to adopt three-part rates with mandatory demand

charges, specific notice of the intent to adopt such rates were proffered.

6

7

8

9

10

1 1

12

Trico is  not the  firs t utility to seek adoption of a  three-pam ra te  with mandatory demand

charges on a ll or a  subset of the ir residentia l customers. Indeed, many utilities  have pending or

recent applica tions including just such a  proposal. Trico, however, is  the  firs t utility a ttempting to

impose  such ra te s  without giving its  cus tomers  any semblance  of notice  of the  proposa l.'3 A

comparison of the notices issued by utilities seeking imposition of mandatory demand charges and

wholesale changes to rate design will demonstrate that Trico has fallen short of its duty to provide

full and fa ir notice .

1 3

14

Initia lly, Arizona  P ublic S e rvice  Compa ny ("AP S ")

demand charges,'4 and its

is  seeking to impose  manda tory

notice  include s  the  following la ngua ge : "Among othe r things , the

1 5 applica tion .

16

.. seeks to establish a new residential and small commercial rate design that moves

..."'5 (Emphases

17

away from current two-part volumetric rates to three-part demand-based rates

added).

18 In the recent UNS Electric, Inc. ("UNSE") rate  case,16 UNSE stated as follows: "UNSE is

19 propos ing .. ."'7 (Emphasis added).

20

21

. modyica tions  to its  ra te  des ign ..

Fina lly, when the  Tucson Electric Power Company ("TEP") sought to impose  demand

charges on solar customers and some commercial customers,l8 it included the following language

22

23

24

25

26

27

28

12 "[T]he joint parties  reques ted tha t [the utility] be required to reissue notice, a rguing the notice previous ly provided
is  insufficient to implement the non-unanimous  s tipula tion's  provis ion to impose a  new charge for res identia l
cus tomers  with dis tributed genera tion tha t was  not included in EPE's  prior notice and applica tion... The
Commiss ion remands  this  case ... and ins tructs  [the utility] to reissue notice to ensure tha t a ll [utility] ra tepayers  a re
adequa tely noticed." Applica tion ofEI Paso Electric Company to Change  Ra tes , Texas  PUC Docket No. 44941,
Order on Appea l of SOAH Order No. 19 a t 1 (May 23, 2016). Attached hereto as  Exhibit A.
13 Quire Direct Tes t., Ex. EFCA-14 a t 53: 13-19.
14 APS Docket No. E-01345A-16-0036.
15 Quinn Direct Tes t., Ex. EFCA-14 a t EX. A, p. 27 thereto.
16 UNSE Docket No. E-04204A-15-0142.
17 Quinn Direct Tes t., Ex. EFCA-14 a t Ex. A, p. 4 thereto.
18 TEP Docket No. E-01933A-15-0322.
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12

units  notice : "TEP is  a lso seeking approva l of: (1) critica l and subs tantia l modyica tions  to its  ra te

design and net metering tariffs ."19 (Emphasis added).

Each of the  notices  furnished by these  other utilitie s  notes  tha t the  utility will be  seeking a

change  to its  ra te  de s ign. APS ' notice  expre ss ly re fe rences  tha t it seeks  adoption of three -pa rt

demand-based ra tes . Given tha t each notice  above  a t least mentions the  possibility of changes to

the  current ra te  designs , these  notices  went further than Trico's  notice  in this  case ."

The se  notice s  s ta nd in s ta rk contra s t to tha t provide d by Trico he re . In its  notice , Trico

sta tes that it only seeks "an increase  in tota l revenues of $2,l82,076, or 2.49 percent. Among other

things , Trico is  propos ing to modify its  Ne t Me te ring Ta riff and increase  its  monthly cha rge  from

$15.00 to $20.00."21 By omitting even a  passing reference to changes in ra te  design (such as that

present in APS, TEP, and UNSE's  re spective  notices), the  Company wholly fa iled to apprise  the

public of the  poss ibility of adoption of a  three -pa rt ra te  des ign and demand cha rges . The  notice

13 a lso fa iled to provide  the  public with its  intent to seek an increased customer charge  to $24.00. In

14

15

16

fa iling to provide  even cursory notice  of its  intent to seek demand cha rges  and a  new three -pa rt

ra te  or of a n incre a se  of $9.00 to its  cus tome r cha rge , the  Compa ny fa ile d to comply with due

proce ss  notice  re quire me nts . In so doing, Trico fa ile d to comply with a  notice  re quire me nt tha t

17 e ve n  its  fe llow u tilitie s  complie d  with  whe n se e king imple me nta tion of re s ide ntia l de ma nd

18 charges .

19 c. Had Proper Notice  Been Furnis hed, it is  Like ly tha t the re  would have  been fa r

20 Grea te r In te rvention  in  th is  P roceeding.

21

22

23

The  imposition of demand charges  is  a  hot-button issue  in Arizona  and across  the  na tion.

Va rious  ne ws  me dia  outle ts  ha ve  re porte d on propos a ls  whe re in utilitie s  s ought to impos e

controve rs ia l de ma nd ra te s  on re s ide ntia l cus tome rs ." As  EFCA witne s s  Quinn te s tifie d, prior

24

25

26

27

28

19 Quinn Direct Tes t., Ex. EFCA-14 a t Ex. A, p. 11 thereto.
20 Note that EFCA is  not suggesting that any of the other notices  referenced herein are themselves  legally sufficient,
however, they pla inly include additiona l references  to ra te des ign tha t a re conspicuous ly miss ing from Trico's
notice .
21 Rate Case Procedural Order at p. 4 (Dec. 3, 2015).
22 Rachel Leingang, AP S  to P us h for Controvers ia l Dema nd Cha rges, Arizona  Ca pitol Tim e s  (Ma y 10, 2016)
http1//azcapitoltimes .com/news/2016/05/10/aps-to-push-for-controvers ia l-demand-rates /, s e e  a ls o Rya n Ra nda zzo,
How Much P ower Do You Us e  a t Hom e?  Not Knowing Could Cos t You, The  Arizona  Republic (Ma y 8, 2016)
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6

7

8

hearings  proposing adoption of demand charges  have  led to subs tantia l pa rticipa tion by a t leas t

s e ve ra l inte re s te d pa rtie s . S pe cifica lly, Quinn s ta te d tha t "[t]he  Commis s ion de cide d to ha ve

hearings [concerning demand charges] in three  cities around the sta te , Lake Havasu, Nogales, and

Kingman. And they probably ta lked to, I don't know, a  couple  thousand residentia l customers who,

almost every one of them, were against and opposed to demand charges.

Ye t in this  ca s e , the re  wa s  virtua lly no inte rve ntion or s ubs ta ntia l pa rticipa tion by the

public. This  can only be  a  result of the  fact tha t proper and timely notice  of Trico's  intent to impose

three-part ra tes with demand charges and its  substantia l increase to its  customer charge was never

9 given. This is  demonstrated by the fact that other pending rate  cases in which demand charges and

10

1 1

increased customer charges were  a t issue  have a ttracted significantly more  interveners than those

that intervened here.24

12 of the  controve rs ia l na ture  of

13 like  the  AARP  a nd Arizona  As s ocia tion of

14

15

16

Additiona lly, the  Compa ny a dmitte d tha t it wa s  a wa re

demand cha rge  proposa ls  and tha t organiza tions

Rea ltors  had publicly opposed three-part ra tes  with demand charges  in the  past.25 In fact, EFCA

witness Quinn noted that AARP may a lso have participated in this  ra te  case  had it rea lized the  hull

e xte nt of the  propose d incre a se  to the  cus tome r cha rge .26 Ye t ne ithe r the  AARP, the  Arizona

17

18

19

20

Associa tion of Rea ltors , nor any other inte rested party (including other utility or sola r entities , both

of which have  cons is tently inte rvened in othe r pending ra te  cases  conce rning demand cha rges)

were  a fforded the  notice  required to give  rise  to an opportunity to inte rvene . Indeed, by the  time

Trico changed its proposal to seek an increased customer charge to $24.00 and adoption of a  three-

21

22

ZN

24

25

26

27

28

http://www.utilitydive.com/news/demand-charges-vs-tou-ra tes -the-grea t-a rizona-ra te-des ign-experiment/426902/
("But if Arizona 's  la rges t utility gets  its  wa y, millions  of people  will ha ve to lea rn how to ma na ge their e lectricity
demand. It's  a  concept familiar to bus iness  opera tors  but foreign to most households . Arizona  utilities  have begun to
revive the concept of demand rates , which they unsuccessfully tried to make common in the 1970s and '80s."), Herman
K. Tra bis h, Demand Cha rges  vs . TOU Ra tes : The Grea t Arizona  Ra te Des ign Experiment, UtilityDrive  (S ep. 26,
2016)http1//www.utilitydive. com/news/demand-charges-vs-tou-rates-the-great-arizona-rate~desi gn-
experiment/426902/ ("To cover a  utility's  fixed cos ts , a re demand charges  or time-of-use (TOU) ra tes  superior?  It's  a
ques tion on the cutting edge of utility ra te des ign dis cus s ions  acros s  the country, and one Arizona  regula tors  a re
address ing on the ground today.").
23 Quinn Tr., Vol. IV a t 922:2-13.
24 See, e .g., UNSE Docket, No. E-04204A-15-0142, Sulphur Springs  Va lley Electric Coopera tive, Inc. ("SSVEC")
Docket, No. E-01575A-15-0312, TEP Docket, No. E-01933A-15-0100, APS Docket, No. E-01345A_16_0036.
25 Nitido Tr., Vol. I a t 114:14 - 115214.
26 Quinn Tr., Vol. IV at 92731-14.
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5

part ra te  with demand charges, the  period for intervention had passed and no party with objections

to (or supporting) these  new proposa ls  could participa te ." Thus, it is  only fa ir to conclude  tha t had

full and fa ir notice  been given in this  proceeding, more  parties  would have  sought to inte rvene  or

otherwise  participate  in this  proceeding as had occurred in other ra te  cases concerning substantia l

increases to customer charges and three-part demand-based rates.

6

7

D. A Recent Nevada Court Order Supports Strict Enforcement of the Notice

Requirements in Rate Cases.

8

9

10

1 1

12

1 3

14

1 5

16

17

1 8

19

20

21

22

23

24

A recent order is sue d by the  Firs t Judicia l Dis trict Court of Ne va da  in Vote  Sola r v. The

Public Utilitie s  Commiss ion of Nevada , 16 OC 00052 (Sep. 12, 2016) (the "Order" a ttached hereto

a s  Exhibit B) is  ins tructive  he re . In tha t ca s e , NV Ene rgy (a  re gula te d Ne va da  utility) file d a n

applica tion for various changes to its  ra tes. The applica tion did not, however, conta in any proposal

tha t would impa ct the  ra te  de s ign a pplying to a  ce rta in cla s s  of NEM cus tome rs  (the  "NMI

Cus tome rs ").28 S ubs e que ntly, the  P ublic Utilitie s  Commis s ion of Ne va da  ("P UCN"), without

issuing any continuance  or notice , adopted a  wholly new proposa l tha t would impact NV Energy's

ra te s  a s  a pplie d to the  NMI cus tome rs ." The  Dis trict Court cons ide re d whe the r the  a doption of

ne w ra te s  fo r NMl cus tome rs  withou t firs t p rovid ing  p rope r no tice  vio la te d  the  Ne va da

constitution and sta tutes.30 The District Court sta ted that its  laws required that in ra te  cases, notice

wa s  re quire d to a ccura te ly re fle ct the  subje ct ma tte r to be  a ddre sse d a nd to provide  la ngua ge

sufficient to a lert interested persons of the  subject matter a t issue  in the  ra te  proceeding.31 It then

found tha t (1) ne ithe r NV Ene rgy nor P UCN is s ue d a ny notice  tha t cha nge s  to ra te  de s ign

impacting NMl customers  were  be ing considered, (2) the  notice  in tha t case  was  insufficient, and

(3) the re  was  a  "denia l of fa irness  and due  process  through inadequa te  [n]otice ."32 The  Dis trict

Court reached this  conclusion despite  the  fact tha t the  notice  conta ined some language  genera lly

s ta ting tha t the  PUCN could modify the  proposed ra te  designs  and acknowledged tha t the  notice

25

26

27

28

27 Nitido Tr., Vol. I a t 129:7-15.
pa Order at 2:10-12.
29 ld. at 3:7-12.
30 Id. at 5:16-25.
31 Id. at 8:15-20.
32 Id. a t 8:24-25, 12:10-18.
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14

did not limit the  PUCN's  a bility to only e ithe r a pproving or re je cting the  proposa ls  ma de  by NV

Energy." Having he ld tha t the  notice  was defective  and therefore  viola ted the  public's  due  process

rights , the  Dis trict Court orde re d tha t the  portions  of the  a dopte d ra te  de s ign impa cting NM]

customers be set aside.34

Although not be holde n to  the  Ne va da  Dis trict Court's  orde r, the  fa ct s ce na rio  a nd

principles  of law are  so s imila r tha t the  Order should be  viewed as  ins tructive  by the  Commission.

Like  the  Nevada  case , the  notice  Trico issued here  utte rly fa iled to apprise  any inte rested party of

pote ntia l changes to the  Compa ny's  ra te  de s ign or of a n incre a se  in the  cus tome r cha rge  from

$15.00 to $24.00. Inde e d, no ge ne ra l la ngua ge  wa s  include d in the  notice  s ta ting tha t the

Commiss ion may unila te ra lly or subsequently modify the  proposed ra te  des ign. By the  time  the

proposa l was a lte red to seek the  three-part demand-based ra tes  and $9.00 increase  to customer

cha rge s , a ll inte re s te d pa rtie s  ha d be e n de nie d the  opportunity to inte rve ne  in this  ca s e .35

Accordingly, the  Commiss ion should follow the  le ad of the  Nevada  Dis trict Court and se t a s ide

any proposa ls  in the  ins tant applica tion tha t were  not properly noticed.

15 E. None of the Company's Alleged Defenses Cure the Defective Notice Issued Here.

16

18

19

2 1

22

Trico a ttempts  to excuse  its  de ficient notice  by a rguing tha t: (1) it subsequently furnished

17 notice  of its  s e ttle me nt a gre e me nt, which include d its  a me nde d propos a ls  to a dopt a  $24.00

cus tome r cha rge  a nd to modify curre nt ra te  de s ign, (2) the  origina l notice  conta ine d "ca tcha ll"

language  informing the  public tha t the  proposa ls  conta ined in its  applica tion could subsequently

20 be  modified, and (3) the  lack of notice  is  not pre judicia l as  the  demand charge  will be  se t a t $0.00

and used simply to help educate  its  customers.

The  firs t a rgument is  unava iling. The  Company neve r upda ted or othe rwise  modified its

lega l notice  and the re fore , neve r provided inte re s ted pa rtie s  with an opportunity for meaningful

24 pa rticipa tion." Trico a rgue s  tha t it provide d upda te d notice  by wa y of bill ins e rts  ma ile d to its

23

25

26

27

28

33 Id . a t 9 :6-23 , 10:12-16, 11:4-11 .

34 Id. a t 15:27 16 :2 .

35  Nitido Tr. , Vo l. I a t  l2 9 :7 -1 5 .
36 Ip h a a r . , 171  Ariz .  a t 426 ,  831  P .2d  a t 425 , Ma tte r o f R ig h ts  to  Us e  o f G ila R ive r,  1 7 1  Ariz .  a t 2 3 7 -3 8 ,  8 3 0  P .2 d  a t
4 4 9 -5 0 .
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cus tome rs . But this  a lle ge d "notice " a ls o fa ile d to s a tis fy due  proce s s  re quire me nts  a s  Trico

admitted a t the  hea ring itse lf tha t it only sent the  firs t bill inse rts  jus t a  couple  weeks  be fore  the

hea ring commenced and tha t it had s till had not provided the se  bill inse rts  to a t le a s t ha lf of its

ra tepayers. The  few customers  tha t rece ived the  bill insert certa inly rece ived it well a fte r the  time

had passed for any inte res ted pa rty to inte rvene  in this  proceeding." The  fa ilure  to provide  time ly

notice  (or any notice  a t a ll in this  case) is  more  egregious considering tha t, as  la te  as  a t least April

15, 2016, the  Company was infonning inquiring customers  tha t it was not seeking implementa tion

of demand charges or changes to ra te  design in this  ra te  case . Yet just two weeks la ter, on May 4,

2016, Trico a lte red its  proposa l to seek mandatory demand charges ." This  means tha t concerned

customers that inquired whether the  Company was pursuing demand charges were fa lsely assured

that Trico was not pursuing mandatory demand charges.

Sure ly Trico was aware  tha t it intended to amend its  proposal to request implementa tion of

a  three-part demand-based ra te  a  couple  of weeks prior to its  May 4th filing, and ye t, Trico willfully

kept such infonna tion out of the  concerned public's  hands .

In sum, even assuming tha t the  billing inse rt was  capable  of curing Trico's  de fective  lega l

notice  (which it was  not), it was  not even sent to Trico's  cus tomers  and could not provide  Trico's

ra tepayers  with an opportunity to participa te  in this  proceeding and is  the re fore  as  inadequa te  as

the  initia l notice .

Trico ha s  a lso a s se rte d tha t the  "ca tcha ll" la ngua ge  include d in its  notice  informe d the

public tha t the  propos a ls  conta ine d in its  a pplica tion could s ubs e que ntly be  modifie d a nd,

the re fore , its  la ck of notice  on changes  to the  cus tomer cha rge  and ra te  des ign is  not de ficient.

Howe ve r, the  "ca tcha ll" la ngua ge  in the  notice  is  insufficie nt to cure  the  de fe ctive  notice . The

"ca tcha ll" la ngua ge  s ta te s  spe cifica lly tha t "[t]he  [C]ommiss ion is  not bound by the  proposa ls

made  by Trico, s ta ff or any inte rveners  and, therefore , the  fina l ra tes  approved in this  docke t may

be lower or higher than the  ra tes described above."40 This language is  inapplicable  to the  situation

26

27

28

37 See Cathers Tr., Vol. IV at 765: 16 767 :l.
38 Nitido Tr., Vo l. I a t 129:7-15.
39 Nitido Tr., Vol. I a t 125:7-25.
40 Rate Case Procedural Order at p. 4 (Dec. 3, 2015).
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here  because  it only contempla tes  tha t the Commission may adopt changes to the  proposals . But,

in the  instant case , it was the Company that amended its application to ask for demand charges and

a  h ighe r cus tome r cha rge . Thus , th is  la ngua ge  is  wholly ina pplica ble  to  th is  s itua tion .4I

Additiona lly, the  "ca tcha ll" language  only provides  tha t the  Commiss ion may adopt ra tes highe r

or lowe r tha n thos e  propos e d by the  Compa ny. It give s  no notice  tha t the  Commis s ion ma y

ultima te ly adopt a new, untested, and extremely controversia l ra te  design tha t diffe rs  from the  one

proposed in the  Company's  applica tion. Thus , the  "ca tcha ll" language  could not apply to provide

for the  adoption of any ra te  design other than tha t conta ined in the  Company's  initia l applica tion.

To this  point, the  Nevada  case  a lso provides  guidance . Unlike  Trico's  "ca tcha ll" language ,

the "catchall" language that was deemed inadequate  in the Nevada case specifically sta ted that the

P UCN could modify propos e d ra te  de s igns . Eve n with la ngua ge  s pe cifica lly a llowing for

modifica tion of propos e d ra te  de s igns , the  Dis trict Court he ld tha t a doption of unnotice d ra te

des igns  was  inappropria te  a s  inte res ted pa rtie s  "have  a  constitutiona l due  process  and s ta tutory

right to know s pe cifica lly wha t ma tte rs  the  P UCN will hear and ente r orders  on."43 Therefore ,

because  no timely and adequa te  notice  of the  proposed amendment to the  ra te  design impacting

NMI customers  was  ever furnished, the  lack of notice  viola ted the  inte res ted parties ' due  process

rights even with the  existence of this broad "catchall" language.44 In other words, even if the  PUCN

had the  ability to adopt a  ra te  design diffe rent than tha t proposed in the  applica tion, it s till needed

to provide sufficient notice  omits intent to do so. In this proceeding, and as discussed above, Trico's

notice  does not conta in genera l language authorizing the  Commission to modify the  proposed ra te

de s ign its e lf nor wa s  a ny upda te d notice  furnis he d in a  ma nne r giving inte re s te d pa rtie s  a n

opportunity to meaningfully participa te  in this  proceeding. Thus, like  the  Nevada  case , even if the

"ca tcha ll" language  theore tica lly pe rmitted the  Commiss ion to modify the  proposed ra te  des igns ,

that language a lone does not cure  defective  notice  if the  interested parties are  still deprived of their

due  process  right to meaningful pa rticipa tion.

26

27

28

41 See generally Nitido Tr., Vol. I at 130:20 - 132:2.
411 Order, p, 9, Ins. 12-23.
43 Id.
44 Id.
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Furthe r, Trico 's  witne s s  Nitido e ve n opine d tha t the  "ca tcha ll" la ngua ge  like ly ga ve

customers  the  impress ion tha t the  Commission would only make  changes  to proposed ra tes  tha t

are  in the  customers ' best inte rest.45 Yet the  proposed ra tes  here  a re  not like ly to benefit the  vast

majority of the  Company's  customers . Further, it will require  them to make  substantia l changes  to

how they use  e lectricity or subs tantia l inves tments  re la ted to ene rgy use  if they want to manage

their energy expenses. Thus, by the  Company's  own admission, the  "ca tchall" language would not

ha ve  be e n like ly to notify its  cus tome rs  tha t the  Commiss ion would a dopt a  s ignifica ntly highe r

cus tome r cha rge  a nd a  wholly nove l ra te  de s ign tha t ha s  be e n wide ly prote s te d by consume rs

a round the  country. The re fore , this  "ca tcha ll" la ngua ge  ca nnot cure  the  de ficie ncie s  in Trico's

notice .

In addition, if Trico is  a rguing tha t the  "ca tcha ll" means  tha t Trico can change  its  proposa l

in any way it wants , a t any time, then it will have  e ffective ly rendered the  notice  a t best absolute ly

use le s s  or a t worse , a  tool to mis le a d the  public. The  fa ct tha t the  notice  include s  a ny spe cific

de ta ils  of the  proposa l would only seek to mis lead and rea ssure  a  public tha t would rea sonably

conclude  it had a  right to re ly on an officia l public notice . For example , a  conce rned and diligent

cus tomer who may have  reviewed the  notice  in this  case  would have  been reassured tha t Trico

would not be  making the  controvers ia l proposa l for three-part ra tes . However, by a rguing tha t the

"ca tcha ll" re lieve s  it of any duty to provide  notice  of the  specifics  of its  a ctua l proposa l, Trico is

a sking the  Commiss ion to ble s s  a  pra ctice  whe re  the  utility ca n provide  notice  of the  spe cific

aspects  of its  applica tion tha t a re , in rea lity, the  exact opposite  of wha t the  utility actua lly intends

to seek. This  pe rvers ion of public notice  is  not jus t poor public policy, but obviously a  depriva tion

22 of due  process rights .

Fina lly, the  fact tha t the  demand cha rge  will be  se t a t $0.00 does  not cure  the  de fective

notice . No matter the sta ted purpose of these demand charges, the fact remains that Trico is asking

the  Commission to adopt and implement a  wholesale  change to its  ra te  design. And it is  asking the

Commiss ion to do so despite  the  fact tha t it neve r provided adequa te  notice  of such whole sa le

changes to rate design.

28

45 Nitido Tr., Vol. I a t 130:6-19.
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As discussed in grea te r de ta il be low, there  can a lso be  no doubt tha t ultimate ly, the  three-

part ra te  des ign with demand charges  will be  ra ised from the  current $0.00 charge . Trico witness

Ca the rs  admitted a s  much, s ta ting tha t the  purpose  of implementing the  demand ta riff now is  to

"be moving toward demand in the  future , demand charges."46 Further, Trico envisions the  demand

charge to increase to at least $2.00 per kW-month in the near future.47 Thus, the fact that the current

demand charge  is  to be  se t a t ze ro has  no bearing. The  truth of the  matte r is  tha t, without notice ,

the  Compa ny inte nds  to imple me nt a  wholly ne w ra te  de s ign he re in a nd, utilizing such a  ra te

des ign, ultima te ly implement demand charges  in an amount above  the  initia l $0.00. Furthe r, and

a s  discusse d in gre a te r de ta il be low, the  de ma nd cha rge  Trico is  propos ing is  highly punitive ,

charging a  customer based on the ir highest l5-minute  maximum demand ra ther than a  longer and

le ss  burde nsome  inte rva l, such a s  l-hour. Thus , the  de fe ctive  notice  doe s  pre judice  inte re s te d

parties  by denying them meaningful opportunity to participa te  in this  proceeding and obi e t to the

wholesa le  implementa tion of a  ra te  des ign tha t will ultima te ly impact the ir utility bills , even if the

impa ct is  not imme dia te ly fe lt.

Trico is  not forever prohibited from seeking the  increase  in its  customer charge  or imposing

a  three-part ra te  design with mandatory demand charges . But if it wishes  to do so, it is  impera tive

that Trico give  the  public, and notably its  customers/member-owners, sufficient notice  of the  same.

In this  case , Trico simply fa iled to provide  such notice . Instead, the  proposed ra tes and tariffs  were

only proposed a fte r the  public was  prohibited from inte rvening in this  proceeding and by the  end

of the  hea ring Trico had s till fa iled to even a ttempt to communica te  these  changes  with roughly

ha lf of its  cus tome rs . Due  to this  fa ilure  to provide  the  re quis ite  notice , a nd the  unfa irne ss  a nd

prejudice  that resulted from such a  fa ilure  and denial of due process, the  Commission should re ject

the  P ropos e d S e ttle me nt a nd s pe cifica lly de cline  to a dopt ma nda tory de ma nd ra te  a nd a ny

customer charge in excess of $24.00.

25 //

26

27

28 46 Cithers  Tr., Vol. IV a t 761:7-25.
47 Nitido Supplementa l Tes t., Ex. TRICO-2 a t 6:5-20.
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NET METERING MUST REMAIN AT THE RETAIL RATE

The NEM Rules Do Not Legally Permit or Allow a Waiver.
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A.

To implement the  proposed reduction in NEM under the  Proposed Se ttlement Agreement,

Trico a nd S ta ff se e k a  wa ive r of A.A.C. R14-2-2301, e t s e q. (the  "NEM Rule s").48 Trico a nd

S ta ff ignore  the  long-he ld le ga l impe ra tive  tha t "rule s  a nd re gula tions  pre scribing me thods  of

6 procedure  of an administra tive  board or commission, and specifica lly the  Corpora tion Commission

... must be  followea ' by it so long as  they a re  in force  and e ffect.

In this  ca s e , the  Commis s ion rule  conce rning NEM ta riffs  pla inly s ta te s  tha t "[i]f the

e lectricity genera ted by the  Net Metering Customer exceeds the  e lectricity supplied by the  Electric

Utility in the  billing pe riod, the  Cus tome r sha ll be  cre dite d during the  ne xt billing pe riod for the

excess  kph genera ted. Tha t is , the  excess  kph during the  billing period will be  used to reduce  the

kph s upplie d (not kW or kA de ma nd or cus tome r cha rge s ) a nd bille d by the  Ele ctric Utility

rece ive a  fu ll re ta il c re d it on  a  kph  fo r kph  ba s is for exported power. Because  the se  rule s

specifica lly manda te  NEM ta riffs  in the  form and amount se t forth above , the se  rule s  "have  the

e ffe ct oflaw and are  binding on the  Commission and must be  followed by it so long as  they a re  in

force  and e ffect."5' Thus , without language  tha t pe rmits  the  Commiss ion to e ithe r wa ive  or grant

an exception, no waiver or exception can be  granted.

It is  e spe cia lly te lling tha t the  Commiss ion ha s  e xpre s s ly provide d for wa ive rs  of othe r

20 requirements  including (but not limited to): (1) wa ive r of rule s  gove rning adminis tra tive  hea rings

for e lectric utilitie s  when in the  public inte res t,52 (2) wa iver of REST rules  for good cause ,53 and21

22

23

24

25

26

27

28

49 George v. Ariz. Corp. Comm 'n, 83 Ariz. 387, 390-91, 322 P.2d 369, 371 (1958) (emphas is added), accord Clay v.
Ariz. Inte rscholas tic Ass  'n, Inc., 161 Ariz. 474, 476, 779 P.2d 349, 351 (1989).
50 A.A.C. R14-2-2306(D).
51Gibbons  v. Ariz. Corp. Comm 'n, 95 Ariz. 343, 347, 390 P.2d 582, 585 (1964) (emphasis  added).
52 A.A.C. R14-2-212 ("Varia tions  or exemptions  from the terms  and requirements  of any of the rules  included herein
(14 A.A.C. 2, Article  2) s ha ll be  cons idered upon the verified a pplica tion of a n a ffected pa rty to the Commis s ion
setting forth the circumstances  whereby the public interes t requires  such varia tion or exemption from the Commiss ion
rules  and regula tions .").
53 A.A.C. R14-2-l8l6(A) ("The  Commis s ion ma y wa ive  complia nce  with a ny provis ion of this  Article  for good
cause.").
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4
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6

7

(3) waiver of compliance  with e lectric energy e fficiency s tandards  for good cause .54 Unlike  those

provis ions  where  the  Commiss ion purpose fully and express ly se t out wa ive r provis ions  (and the

s ta nda rds  by which s uch wa ive rs  ma y be  obta ine d) the re  is  a bs olute ly nothing in the  rule s

gove rning NEM ta riffs  providing for wa ive r of or de via tion  from the m.55 Ins te a d , s hould

devia tions  from the  NEM rules  be  pe rmitted, it is  incumbent upon the  Commiss ion to provide  for

the same by adopting new rule(s) that not only create such a waiver, but also enunciate the standard

tha t must be  met for the  grant of such waiver.

8

9

10

B. Th e re  is  No  Evid e n t ia ry Ba s is  to  S u p p o r t  th e  P ro p o s e d  Arb it ra ry 7 .7

Cent/kWh Export Ra te  and  it is  not de rived  from any Sc ientific  Me thodology

as  Contempla ted in  the  Value  of Sola r Docke t.

1 1

12

1 3

14

1 5
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The  P ropos e d S e ttle me nt s e ts  out tha t NEM s hould  be  re pla ce d with  a n  e ntire ly

unsupporte d compe nsa tion ra te  of $0.077/kWh for e xporte d sola r powe r. Both S ta ff a nd Trico

readily admit tha t the re  was  no report, ana lys is , or s tudy tha t concluded tha t $0.077/kWh is  the

appropria te  va lue  for the  ene rgy exported to the  grid from DG sys tems . This  flaw is  fa ta l to the

proposed export ra te . The  Company and Sta ff a re  proposing tha t the  Commission issue  a  waiver

of the  NEM Rule s  to  re pla ce  re ta il ra te  NEM with a n e xport ra te  tha t the  re cord s hows  is

17 unsupported and unre la ted to the  actua l va lue  of DG.

S ta ff witne s s  Va n Epps  s uccinctly s umma rize d the  la ck of e vide ntia ry s upport for the

$0.077 export ra te  in the  following exchange  from the  hearing:

Q: Are  you aware  of any s tudy tha t's  been comple ted or any evidence  tha t's

be e n introduce d in this  ca se  tha t supports  tha t the  va lue  of the  e xporte d

energy in Trico's  se rvice  te rritory is  7.7 cents?

The  export ra te  in this  case  was a  se ttled - a  se ttled position be tween Sta ff

and the  Company. So, I mean, there 's  -_ if you're  asking me whether or not

25

26

27

28

54 A.A.C. R14-2-2419(A) ("The Commission may waive compliance with any provision of this Article for good
cause."). .
55See generally Indus. Comm 'n of Ariz. v. Old Republic Ins. Co., 223 Ariz. 75, 77-78, 117, 219 P.3d 285, 287-88
(App. 2009) ("Unless clear indication of legislative intent to the contrary exists, we will not construe the words of a
statute to mean something other than what they plainly state." (Internal citations omitted)).
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1

2

3

4

5

6

the re  was  a  s tudy done  to de te rmine  the  export ra te , the  export ra te  came

out of a settlement.56

If S ta ff and Trico had informa tion sufficient to prove  tha t the  va lue  of exported DG sola r

to Trico is  $0.077/kWh then this  would have  been the ir opportunity to put forward such evidence ,

instead, they readily admit that the  proposed export ra te  was one they simply agreed upon, and not

one that is  supported by any value of solar study.57

7

8

9

C. Tr ic o  d id  n o t  J u s t ify  Ad o p t in g  a n  Arb it r a ry Ne w DG Exp o r t  Ra te  a n d

S ignific a n tly Cha nging  its  Ne t Me te ring  Ta riff J us t a  Month  or s o  be fore  the

Commis s ion Is s ues  a  Fina l Decis ion in the  Value  of Solar Docket.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

The  Commission is  currently engaged in the  Value  of Sola r docke t investiga ting the  costs

and benefits  of DG and potentia l frameworks  or methodologies  tha t may be  useful in considering

how to assign value to DG in rate  cases.58 A decision in that docket is expected as early as October

2016. Trico has  not jus tified preempting the  outcome  of the  Va lue  of Sola r docke t and crea ting

ra te  instability, costs , and uncerta inty when a  decis ion in tha t docke t is  so close .

Trico cla ims that a  decision must be  made because of the  rapid increase  in DG insta lla tions

in Trico's  ten*itory.59 The  facts , however, demonstra te  tha t DG insta lla tions  have  actua lly s lowed

in Trico's  se rvice  te mltory s ince  2014. In 2014 the re  we re  457 DG inte rconne ction a pplica tions

compared to 404 in 2015.60 As of August 2016, there  were  only 180 DG insta lla tions to date  which

works out to a  prorated number of approximately 270 insta lla tions to be completed in 2016.61 Trico

witne ss  Ca the rs  a lso te s tifie d tha t DG ins ta lla tion ha ve  s lowe d re ce ntly ove r the  la s t couple  of

months  of 2016 from a pproxima te ly 50 to 35 a  month.62 As  the  pa ce  of DG ins ta lla tions  ha s

actua lly s lowed in Trico's  se rvice  te rn'tory, there  is  no compelling need to shortchange  the  finding

in the  Va lue  of Sola r docke t.

24

25

26

27

28

56 Van Epos  Tr., Vol. III a t 561 :15-23.
57 S ee  Hedrick Tr., Vol. II a t 411:11-41315, s ee  a ls o Nitido Tr., Vol I a t 171:13-17328.
58 Commis s ion Docket No. E-000001-14-0023.
59 Cathers  Direct Tes t., Trico EX. 1 a t 14:16-20.
60 Cas hers  Tr., Vol. IV a t 803:13-18.
61 Id. a t 803:10, 804:20-805:8.
62 Cithe rs  Tr.,  Vol.  IV a t 748:22-749:3.
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1 D.
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Trie o 's  a n d  S ta ff's  P ro p o s a l to  Ho ld  th e  Do c ke t Op e n  fo r  18 m o n th s  to

Ad d re s s  th e  NEM Ta riff is  a  Re d  He rrin g  b e c a u s e  it  will n o t p ro te c t DG

Cus tomers  while  s owing confus ion  and dramatica lly reduc ing the  economic

va lue  of ins ta lling  DG.

5

6

7

8
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1 1

1 3 9964

14
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19
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Staff and Trico a rgue  the  Proposed Se ttlement would hold the  current docke t open for up

to 18 months , during which pe riod Trico or S ta ff ca n re que s t tha t the  Commiss ion upda te  the

export ra te  tha t would be  se t by the  Proposed Settlement, which warrants  moving forward with the

cha nge s  to NEM.63 But ke e ping the  docke t ope n for 18 months  a nd moving forwa rd with the

changes  make  little  sense , provides  no protections , sows confus ion, and only shortchanges  the

10 ins ights  tha t the  DG va lua tion me thodology be ing de ve lope d in the  Va lue  of S ola r docke t ca n

bring to this  ca s e . Te llingly, prior to e nte ring into the  P ropos e d S e ttle me nt Agre e me nt, S ta ff

12 witne s s  Va n Epps , highlighte d tha t the  Va lue  of S ola r Docke t, "will continue  to provide  the

Commission and Sta ff with information about an appropria te  export ra te .

Aside  from premature ly adopting an a rbitra ry and inappropria te  export ra te , the  proposed

a pproa ch would cre a te  s ignifica nt unce rta inty for cus tome rs  for up to a n a dditiona l 18 months

beyond when the  Commiss ion issues  a  decis ion in this  proceeding. Customers  will have  no idea

wha t e xport ra te  Trico will ultima te ly offe r the m, a nd in the  me a ntime  will fa ce  a  dra ma tica lly

re duce d  e conomic  va lue  o f ins ta lling  s o la r DG. Furthe nnore , the  P ropos e d S e ttle me nt

ine xplica bly limits  the  a bility to re que s t a n upda te  of Trico's  e xport ra te  to only Trico or S ta ff

Ne ithe r pa rty, however, is  obliga ted or required to reques t an upda te  if the  outcome of the  Va lue

of S ola r proce e ding is  fa vora ble  or pote ntia lly fa vora ble  to  DG cus tome rs . The  P ropos e d

Settlement would not provide  an avenue for othe r inte rvene rs  or EFCA to request such an update.

The Proposed Settlement's  approach is , therefore , unfair to customers and other parties.

S imila rly, the re  is  no mechanism for DG cus tomers  to be  fully compensa ted re troactive ly

should the  7.7 cent export ra te  be  de tennined to be  less  than iiull va lua tion if the  matte r where  to

26 be  reopened.65 In othe r words , DG customers  ge t confus ion, uncerta inty, and will like ly be  short

25

27

28 64 Va n Epps  Dire ct Te s t., Ex. S -11  a t 4 :21-23.
65 Ford Tr., Vol. 111 a t 706:16-707323.
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changed under Trico and Staff" s proposal yet are provided with no mechanism to make them whole

in the  like ly e ve nt tha t the y a re  unde r-cre dite d be twe e n now a nd the  e nd of the  Va lue  of Sola r

proceeding. Fina lly, no pa rty, including S ta ff or Trico, ca n ma ke  a ny modifica tion to  the

e limina tion of NEM banking a s  contempla ted in section 8.3 of the  Proposed Agreement despite

the  fact tha t the  Value  of Solar docke t is  like ly to speak to tha t issue  as  well. If S ta ff and Trico a re

willing to keep the  docket open for 18 months, surely it would make sense  to keep the  docket open

for just a  couple  of months until the  Value  of Solar docket decision is  re leased in order to have this

decis ion informed by tha t docke t.

While  EFCA be lieves  a  fina l decis ion re ta ining the  current re ta il ra te  for exported ene rgy

10 may be  issued now based on the  presented evidence , it is  not opposed to providing for a  "second

phase" in this  ra te  ca se  to a llow the  Commiss ion to cons ide r and/or incorpora te  the  record from

12 the  Va lue  of S ola r docke t. Concluding the  he a ring a nd s imply ke e ping the  docke t ope n is  not

equivalent to actually incorporating the  determinations from the Value of Solar docket in a  separate

phase  of this  proceeding. A separa te  proceeding inborned by the  findings from the  Value  of Solar

docke t would ensure  protections  for a ll DG cus tomers . This  procedure  was  recently adopted in

the  UNSE and TEP ra te  cases . The  Commiss ion in UNSE s ta ted tha t "[a ] cons is tent applica tion

of the  eventua l findings  and conclus ions  of the  Va lue  of DG docke t promotes  good public policy

a nd is  in the  public inte re s t."66 Accordingly, EFCA is  not oppose d to pa rticipa ting in a  "se cond

19 phase" of this  docket once  the  Value  of Solar docket is  comple ted.

18

20

2 1

E. The Arbitrary DG Export Rate also cannot be adopted because Trico Failed

to Prove that Trico Under-Reeovers from DG Customers.

22

ZN

Trico and S ta ff a ltoge the r fa il to provide  key evidence  necessa ry to prove  the ir cla ims  of

an a lleged revenue  shortfa ll resulting from DG customers . Witness  a fte r witness  tes tified for S ta ff

24 and Trico tha t they do not know the  amount the  ave rage  DG cos tumer pays  to Trico in a  month.

Further, ne ither S ta ff nor Trico could provide  any evidence  about how many DG customers  make

26 monthly pa yme nts  to Trico in a ny a mount wha ts oe ve r. For e xa mple , de spite  a s se rting the

25

27

28

66 Commission Docket No. E-04204A-15-0142, UNSE Decision at 140:6-9.
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existence of lost revenue from DG customers, Trico witness and CEO Nitido was unable  to answer

a  simple  question about the  average  monthly bill pa id by solar customers :

Q. Do you know what your average  sola r customer pays monthly?

A. Pays monthly?

Q. Yeah.

A. I don't know.67

More ove r, Trico's  e xpe rt, He drick, wa s  s imila rly una ble  to provide  informa tion a bout how ma ny

sola r customers  made  payments  a t any specific leve l to Trico on a  monthly basis .68 Surpris ingly,

Hedrick even admitted during cross  exam tha t he  was  unaware  of how many customers  with DG

pay enough to cover the ir cost of se rvice  on a  monthly basis :

Q. So when I asked you ea rlie r about sola r cus tomer bills  and if you could te ll

me  which block they fe ll in, can you te ll me  the  number of sola r cus tomers

tha t cover the ir cost of se rvice?

A. No.69

It wa s  not jus t Trico tha t fa ile d to s ubs ta ntia te  its  cla ims  of DG-ca us e d los t re ve nue  with a ny

s ubs ta ntive  e vide nce . S ta ff s imila rly wa s  una wa re  of the s e  fa cts . S ta ff witne s s  Va n Epps

acknowledged as much, avemlng that Staff cannot verify the  amount of the  under-recovery or cost

shift a lleged by the  Company.70 Despite  supporting the  notion tha t an underpayment of revenue

was occurring via  DG customers, Staff witness Paladino a lso admitted under oa th tha t she  did not

know how many DG customers paid their cost of service  and had actually not seen any infonnation

re la ted to how much any DG customers  pay a t a ll.7l

Sta ff and the  Company base  the ir a rguments  in support of changes to NEM and new ra te

de s igns  for DG cus tome rs  on the  a lle ga tion tha t the  Compa ny is  unde r-re cove ring from DG

customers . Ye t, wha t the  above  exce rpts  from the  transcript and cita tions  clea rly demonstra te  is

tha t ne ithe r S ta ff nor the  Compa ny ha ve  a ctua l fa cts  or numbe rs  to subs ta ntia te  the se  cla ims .

26

27

28

67 Nitido Tr., Vol. I a t 163: 19-23.
68 See Hedrick Tr., Vol. 11 at 36724-368:l.
69 Id. at 374:4-8.
70 Van Epos  Tr,, Vol. III a t 558:2 - 55918.
71 See Paladins Tr., Vol. 111 at 492:21-49323.
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Without actua l da ta , the  a llega tions funder-recovery a re  mere ly unproven a llega tions, and cannot

be  the  basis  for dramatic changes to ra te  design and NEM.

In summary, Trico and Staff have not provided, or do not even possess, data  bearing on the

following is sue s : (1) which e ne rgy consumption blocks  DG cus tome rs  e ithe r curre ntly fa ll in or

will fa ll in upon the  adoption of the  proposed ra tes, (2) the  average amount that DG customers pay

in the ir bills , (3) the  number of DG cus tomers  tha t currently pay monthly bills  sufficient to cove r

the ir cos t of se rvice ; and (4) the  s ize  of the  DG systems ins ta lled by its  cus tomers ."

With regard to the  theore tica l examina tion of los t fixed costs  tha t Trico did present, EFCA

witness  Monsen demonstra ted tha t Trico overs ta ted those  theore tica l los t fixed costs  when Trico

e nga ge d only in pre pa ring estimates the re ofl.73 Trico s imply e s tima te d its  los t fixe d cos ts  by

multiplying re s ide ntia l DG ins ta lla tions  by Trico's  the ore tica l a ve ra ge  los t fixe d cos ts .74 In so

doing, Trico's  ana lysis  was based only on assumptions of its  los t fixed costs , not a  full ana lysis  or

s tudy and did not re flect wha t is  actua lly happening in Trico's  se rvice  te rritory.

Furthe r, while  Trico cla ims  it urge ntly ne e ds  cha nge s  to DG ra te s  to s te m a  burge oning

unde r-re cove ry, the  re cord te lls  a  fa r diffe re nt s tory. In fa ct, the  re cord te lls  the  s tory of a  ve ry

he a lthy utility tha t jus t la s t ye a r a s s igne d to its  me mbe rs ' a ccounts  roughly $7 million in ca pita l

credits  resulting from the  utility taking in more  revenue  than it needed in 2015.75

18

19

Hedrick's  tes timony demonstra tes  tha t even assuming tha t the  unproven revenue  shortfa ll

Trico's  a lle ge d unde r-re cove ry.76 Bybla me  DG cus tome rs  a lone  for

20

e xis ts , it is  illog ica l to

He drick's  own ca lcula tions , a pproxima te ly 23,000 re s ide ntia l cus tome rs  within Trico's  s e rvice

21 te rritory (a pproxima te ly 60% of the  Compa ny's  tota l ra te  ba se ) fe ll be low the  a ve ra ge  e ne rgy

22
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72 Hedrick Tr., Vol. II a t 367:13 - 368:l, 37429-24, Pa ladino Tr., Vol. III a t 492:22 49313, Va n Epos  Tr., Vol. III a t
54229-25 .
73 Monsen Direct Tes t., EFCA Ex. EFCA-10 a t 32:7-12.
74 Id.
75 Nitido Tr., Vol. I a t 140:10-19.
76 Trico utilizes  Hedrick as  an expert witness . Hedrick admits  that he exclus ively works  for utilities  (and has  hundreds
of utility clients ) and can't reca ll any occas ion in which he has  been critica l of a  utility filing. See, Hedrick Tr., Vol.
II a t 361 :25 - 362110, 36331-3. This  in its e lf demons tra tes  tha t Trico's  expert witnes s  is  bia s ed a ga ins t utility
competitors , such as  DG ins ta lla tion bus inesses  and cus tomers , and a lso has  great incentive to provide analys is  and
tes timony tha t will serve the interes ts  of Trico while rna ldng him an a ttractive expert to other utilities  throughout the
na tion.
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consumption.77 Hedrick explained that any customer, not just DG customers, that use less than the

a ve ra ge  e ne rgy cons umption fa ils  to cove r the ir cos t of s e rvice . In othe r words , the re  a re

exponentia lly more  non-DG cus tomers  than DG cus tomers  tha t contribute  to the  a lleged unde r-

recove ry and cos t shift tha t Trico compla ins  of he re . Ye t the  Company dis ingenuous ly seeks  to

blame a ll of its  issues  on DG customers  a lone .

Furthe r, e ve n with s ixty pe rce nt (60%) of Trico's  cus tome rs  a ppa re ntly fa iling to pa y for

the ir cost of se rvice , the  Company continues  to make  take  in revenues well in excess  of its  costs .

Trico's  CEO and Genera l Manager Nitido s ta ted tha t in 2015, the  Company rea lized a  $6.9 million

distribution margin, which occurs when its  revenue exceeds its  costs  and other expenses." He then

went on to explain that Trico has had a  positive  distribution margin for a t least the  last seven years,

if not longe r.80 The  Company has , for the  la s t few yea rs , been fisca lly hea lthy enough to re tire

12 ca pita l cre dits  a nd disburse  such cre dits  to the ir me mbe rs .81 As  Nitido contimie d, Trice  is  not

13

14

1 5

opera ting a t a  l0ss .82 Having not experienced any loss  wha tsoever, Trico s imply cannot credibly

cla im that its  DG customers are  crea ting any appreciable  under-recovery, le t a lone  threa tening the

financia l live lihood of the  Company.

16

17

F. Trico 's  Ana lys is  of DG is  Flawed, Arbitra ry, and  does  not Inc lude  a ll

Benefits  of Sola r.
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In orde r to prope rly va lue  DG, the  be ne fits  a nd the  cos ts  of DG mus t be  a ppropria te ly

weighed. In this  case , the  record re flects  tha t the  benefits  of DG were  not accura te ly considered.

This  is  importa nt to the  e xte nt tha t the  Compa ny a nd S ta ff a lle ge  a n unde r-re cove ry from DG

customers . If there  were  an under-recovery, the  nega tive  impact of such under-recovery could be

offse t by pos itive  bene fits  bes towed by DG cus tomers . This  is  why a  prope r review of the  cos ts

a nd be ne fits  of DG is  importa nt (a nd why it is  occurring in the  ongoing Va lue  of S ola r Docke t)

a nd s pe cifica lly, this  is  why Trico's  fa ilure  to a ccount for DG be ne fits  re nde rs  its  propos a ls

25
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77 Hedrick Tr., Vol. II a t 373:7-23.
78 Id. at 371:22 372:11, 373:7-23.
79 Nitido Tr., Vol. I a t 140: 10-19.
80 Id, at 141:1-5.
81 Id. at 142:20 143:7.
82 Id. at 148:19-25.
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unsupportable .

Trico's  "eva lua tion" of DG is  comple te ly based on its  Cos t of Se rvice  S tudy ("COSS").83

Trico a rgue s  tha t a  s ingle  ye a r COS S  ca n a ccura te ly re fle ct the  va lue  of DG. This  re d he mlng

argument is spurious on its face. COSSs are based on a single test-year snapshot of pa s t his torica l

costs  and cannot, by the ir design, capture  the  long-tenn costs  and benefits  of DG.84 Valua tion of

the  costs  and benefits  of DG based only on the  short-te rm would ignore  many s ignificant benefits

associa ted with DG tha t accrue  over the  longer te rm.85 COSS are  based on a  utility's  embedded

ra ther than marginal costs . Thus, a  change  in the  utility's  COSS as a  result of DG adoption has no

direct link to how the  company's  costs  may actua lly be  reduced in the  future .86

Further, Trico admits  it did not conduct any specific DG COSS or any benefit-cost ana lysis

cre diting DG for a ll the  a voide d cos ts  a nd be ne fits  it cre a te s .87 Trico fa ile d to e nga ge  in such

analysis  or credit DG with the  full range  of avoided costs  (some of which have  been articula ted by

Commiss ione r Little  and a re  included in the  preceding table ). Ins tead, Trico a rbitra rily a ttempts

to compensate  DG customers a t a  ra te  derived using a  backwards-looking approach predicated on

the  ra te  charged by the  Company's  wholesa le  provider(s) during the  prior twelve  months. Trico 's

cos t-of-se rvice  a na lys is  is  ba ckwa rds -looking, short-s ighte d, a nd fa ils  to ta ke  into a ccount the

long-tenn bene fits  DG provides .89 In othe r words , its  ana lys is  is  des igned to entire ly ignore  DG

benefits  and conclude that NEM should be changed based on an unsubstantia ted under-recovery.

Trico entire ly fa ils  to credit DG with any va lues  for: (1) avoided ene rgy cos ts  (othe r than

the  2015 test year fuel and energy component of wholesa le  power under its  Cost of Service  Study

ra the r than current ra tes), (2) avoided genera tion capacity cos ts , (3) avoided transmiss ion cos ts ,

(4) avoided distribution costs , and (5) environmenta l benefits  including greenhouse  reductions and

de cre a se d wa te r de ma nds ." Eve n Trico witne ss  He drick a dmits  DG could "pote ntia lly" be ne fit

24

25
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27
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83 Cithers  Tr., Vol. IV a t 792: 10-18.
84 Monsen Direct Tes t., EFCA Ex. 10 a t Ex. WAM-11, 22-23, thereto.
85 Id.
86 Id.
87 Hedrick Tr., Vol. II a t 37724-20, Cathers  Tr., Vol. IV a t 793:14-16.
88 Hedrick Direct Settlement Tes t., Trico Ex. 6 a t 3:15-18, 12:5-13.
89 Monsen Direct Test., EFCA EX. 10 at 22-29.
90 Hedrick Tr., Vol. II a t 37518-377-20, 387:11-17, 388:21-38927, 390: 13-22.
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1
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3

4

Trico's  dis tribution system.91 Yet, Hedrick ass igns  a  zero figure  for the  va lue  of these  DG benefit

ca te gorie s  without: (1) a  DG-s pe cific cos t of s e rvice  s tudy, (2) a ctua l us a ge  da ta  from DG

customers  (3) accounting for future  avoided ene rgy and fue l cos ts , or (4) review of Trico's  la te s t

1Rp92

5

6

7

8

9

10

1 1

12

13

14

1 5

16

17

18

19

20

21

The  Compa ny's  a na lys is  is  a lso gra ve ly fla we d be ca use  it: (1) is  limite d to ba ckwa rds

looking loa d re duction impa cts  a nd not on future  be ne fits  to the  grid, (2) ignore s  pote ntia l

generation capacity savings to AEPCO and thus ra te  savings to Trico, and (3) ignores that DG load

re duction re duce s  we a r a nd te a r on the  tra nsmiss ion a nd dis tribution grid he lping to a void the

replacement or ins ta lla tion of new costly infras tructure  equipment in the  near future .

Ins tead of conducting any ana lys is  a s  contempla ted in the  Va lue  of Sola r Docke t" or the

NEM Rule s , Trico a nd the  S ta ff a rbitra rily chose  a  propose d NEM e xport ra te  of 7.7 ce nts  pe r

Staff witness Van Epos admits  tha t there  is  no connection between the Company 's  a lleged under-

recovery and the 7. 7 cent ra te and tha t there  is  no study tha t supports  the  7.7 cent proposed NEM

rate .95 The  proposed NEM ra te  a lso does  not give  any va lue  to Trico's  avoided transmission and

dis tribution capacity costs  or other potentia l avoided non-power supply costs .%

Trico does not have  (or has not provided) any da ta  for what blocks of energy consumption

the ir DG cus tome rs  fa ll in.97 Trico a lso doe s  not know how ma ny DG cus tome rs  pa y the  utility

monthly amounts  tha t a re  above  or be low the  average  residentia l customer." Trico does not know

the  specific number of DG cus tomers  tha t cove r the ir cos t of se rvice  or the  ave rage  amount DG

customers  p8y.99 Nor has  Trico ca lcula ted the  money earned from se lling NEM exports , rece ived

22
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91 Id. at 384: 12-16.
92 Hedrick Direct Test., Trico EX. 1 at 14:15-19, Hedrick Tr., Vol. II at 377:4-20, 379:13-15, 387:11-17, 388:21-
393: 12.
93 See Commission Docket No. 14-0023, Comm'r Little Letter dated December 22, 2015, at 1-2.
94 Monsen Direct Settlement Test., EFCA EX. 11 at 41 and Ex. WAM-4 (EFCA DR 5.9), thereto, Monsen Tr., Vol.
IV at 828:5-829218.
95 Van Epps Tr., Vol. III at 561:4-562: 16.
96 Hedrick Settlement Direct Test., Trico Ex. 6 at 12:4-13.
97 Hedrick Tr., Vol. II at 367:13-368:1, 37419-24.
98 Hedrick Tr., Vol. II at 367:13-368:1, 374:9-24.
99 Id.
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In an avoided cos t ana lys is  of NEM, it is  impera tive  tha t a ll cos ts  avoided by the  utility a s

a  result of DG adoption be  considered when de te rmining a  ra te  for re imbursement. For example ,

the  Ca lifornia  Independent System Opera tor in its  2015-2016 board-approved transmiss ion plan,

cancelled $192 million worth of planned subtransmission projects  due  to load-reducing impacts  of

dis tribute d e ne rgy re source s .l01 Trico is  a tte mpting, without a ny jus tifica tion, to pre e mpt the se

precepts  as  contempla ted in the  Value  of Solar Docket when a  decis ion in tha t docket is  expected

a s  e a rly Octobe r of20l6.

Trico s imply re fused to account for the  benefits  of sola r, ins tead predica ting its  proposed

NEM ra te  sole ly on an a rbitra rily chosen ra te . Accordingly, EFCA witness  Monsen was  the  only

witness  to provide  any ana lys is  of a ll avoided cos ts . As  se t forth be low, when accounting for a ll

long-tenn avoided costs , including integra tion costs , the  record in this  case  supports  tha t the  va lue

14

15

G. The  Only Benefit-Cos t Analys is  in  this  Docket Fully Supports  the  Retention of

th e  Cu rre n t NEM Ra te .

16

17

18

19

20

21

22
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24

The only effective  way to analyze  the  true  va lue  of DG, and the  corresponding export ra te ,

is  through a  be ne fit-cos t a na lys is , which is  re quire d unde r the  NEM Rule s  for a ny cha nge s  in

cos ts  whe n de te rmining compe nsa tion for DG use rs  for e xporte d powe r. To de te rmine  the  full

s cope  of the  be ne fits  re a lize d by the  a doption of DG s ys te ms , it is  impe ra tive  to e nga ge  in a

forward-looking ana lys is  tha t cons ide rs  and accounts  for the  full range  of cos ts  avoided by the

uti1ity.104 By cons ide ring a ll a voide d cos t ca te gorie s  in the  va lue  of DG ca lcula tion, a  more

accurate  result may be reached because a  complete  range of stakeholder interests are  available for

comparison.
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100 Id. a t 392:13-393:l2.
101 See Docket No. E-01575A-15-0312, Surrebuta l of Mark Fuller for The Alliance For Sola r Choice, tiled May 6,
20 l6, a t 8.
102 Monsen Direct Test., EFCA Ex. 10 at 31 : 10-13 and Ex. wAm-13 thereto.
103See, Ag., A.A.C. R14-2-2305.
104 Monsen Direct Test., EFCA Ex. 10 at 12: 16 13:8 and Ex. WAM-13 thereto.
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Categories  Se t Forth by
Commis s ione r Little

UNS E  IP  An a lys is
($ /MWh )

UNS E  IP  An a lys is
with  Wes t fac ing  PV
a rra ys  ($/MWh )

Avoided Energy Costs $50.44 $50.44
Genera tion Capacity Savings $40.16 $77.62
Tra nsmis s ion Ca pa city S a vings $2.78 $5.15
Dis tribution Capacity Savings , $0.00 $2.00

avoidedEnvironmenta l Bene fits
Greenhouse gases $6.76 $6.76
Total Avoided Costs $100.13 $141.97
Incre me nta l inte gra tion Cos ts ($4.55) ($2.00)
With integra tion cos ts $95.58 $139.97
Avoide d e nvironm e nta l
e xte rna litie s $40.28 $40.28

With Emis s ions  Cos ts $135.86 $180.25

1
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EFCA witne s s  Mons e n h ighlights  tha t the  re ce nt DG va lua tion  s tudy conduc te d  in  the

UNS E ra te  ca s e  by The  Allia nce  for S ola r Choice  witne s s , Ma rk Fulme r, prope rly cons ide re d s ix

a voide d cos ts  e le m e nts  dra wn dire c tly from  a n In te gra te d  Re s ource  P la n  ("IP ") in  fonnula ting

e nvironm e nt on a  forwa rd-looking ba s is .  While  a cknowle dging diffe re nce s  be twe e n the  Trico 's

s ys te m a nd UNS E, Mons e n te s tifie d tha t "I be lie ve  tha t we re  I to conduct a  compa ra ble  a na lys is

[of Trico], I would re a ch a  s imila r conclus ion."l06

Mr. Fulme r's  be ne fit-cos t s tudy is  the  only e xa mina tion of the  cos ts a nd be ne fits o f DG  in

the  e vide ntia ry re cord in this  ca s e  a nd tha t e xa mina tion fully s upports  the  curre nt NEM progra m.

This  a na lys is  wa s  ba s e d on UNS E's  own 2014 IP  a nd include d the  ca te gorie s  of DG be ne fits  s e t

forth by Commiss ione r Little  in the  Va lue  of S ola r Docke t.107 Mr. Fulme r ca lcula te d the  full va lue

of DG us ing the  IP  while  a s s um ing a  s outh-fa c ing P V a rra y a nd a lte rna tive ly a  we s t-fa c ing P V

13 a rray.

14 Fulle r's  full ana lys is  revea led a  va lue  of sola r a s  follows:108

1 5
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25 The table  above  shows the  results  of Fulle r's  ana lysis , and includes additiona l appropria te
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105 See Monsen Direct, EFCA Ex. 10, at 29-31 and EX. WAM 13 thereto,see alsoDocket No. E-04204A-15-0142,
Surrebuttal Test. of Mark Fuller for The Alliance for Solar Choice, dated February 23, 2016, at 30-40.
106 Monsen Direct, EFCA Ex. 10, at 31:15-17.
107 See Commission Docket No. 14-0023, Comm'r Little Letter dated December 22, 2015, at 1-2.
108 See Monsen Direct Test., EFCA Ex. 10 at Ex. WAM-13, 34, Table 2, thereto.
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13

15

16

17

18

savings and cost factors  which enable  a  more  accura te  cost comparison on a  dollar per megawatt

2 hour ba s is . Unde r Fulmar's  comple te  va lua tion of DG cons ide ring cos ts  and bene fits , he  found

tha t the  leve lized benefits  of sola r DG are  on the  order of 10-14 cents /kWh (or $100-$140/MWh),

which is  indica te d unde r "Tota l Avoide d Cos ts ." On the  bottom line , a fte r a ccounting for the

benefits  of avoided a ir emissions, the  value  of solar is  approximate ly 13 .6-18 cents/kWh (or $ l36-

$ l 80/MWh) .

Monsen's  testimony re la ting Fulmer's  ana lysis  to this  docket is  the  only evidence  regarding

the  va lue  of DG solar derived from a  benefit-cost ana lysis  introduced in this  case  and revea ls  tha t

the  S e ttle me nt Agre e me nt's  proposa l to compe nsa te  e xports  a t $0.077/kWh unde rva lue s  the

exports . Compensa ting NEM customers  a t Trico's  current re ta il res identia l energy ra te  equa tes  to

11.76 cents  pe r kph. Under Monsen's  eva lua tion, this  figure  is  squa re ly in the  range  of tota l ne t

12 benefits provided by DG, and when avoided emissions are  taken into account, the 11.76 cent figure

is  actually below the  range of net benefits  provided by DG.109 Regardless, pro-solar advocates do

14 not seek an above-re ta il va lue  for the ir exported energy. Ra ther, they seek a  one  to one  offse t of

energy imports  from the  utility by ene rgy exports  from the ir PV sys tem because  it is  the  s imples t

way to account for the ir exported energy. NEM should be  continued a t the  re ta il ra te  because  it is

correctly va lued and the  only evidence  tha t ana lyzes  the  costs and benefits of DG fully s upports

the  current NEM program.

19

20

21

H. Evidence Further Supports that the Company's Proposed DG Tariffs and

Change to NEM Would Curtail DG Adoption Because DG Investments would

become Uneconomical.

22

23

24

25

The choice  to go solar, whether to be  environmenta lly conscious or to save  money, has  to

make  economic sense  to the  individua l customer. DG customers  make  substantia l investments  to

purchase or finance their acquisition of DG. After the  DG system is insta lled, the  reduced payments

to the  utility a ct a s  the  re turn on the  sola r inve s tme nt, pa ying the  cus tome r ba ck for his  or he r

s izable  investment over a  period of time. This  period of time is  defined as  the  "payback period" or

27 the  period of time  it takes  for the  customer to break even on his  or her investment. If the  payback

26

28

109 Monsen Direct Test., EFCA Ex. 10 at 31:19_24.
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pe riod is  too long in dura tion, then a  cus tomer would like ly make  a  wise r inves tment e lsewhe re

a nd not purcha s e  a  s ola r s ys te m a t a ll. As  S ta ff witne s s  Va n Epos  pointe d out, "if the  [NEM]

mechanism is  s ignificantly changed and the  export ra te  low, the  va lue  [of DG] to potentia l sola r

cus tome rs  would be  gre a tly re duce d."110 If imple me nte d, Trico's  ra te s  would e limina te  a ll

economic benefits  of sola r or even over charge  sola r cus tomers  for the ir inves tments , frus tra ting

the  entire  objective  of saving money.

S ta ff witness  Liu ana lyzed the  payback period for the  ra te  des igns  under the  exiting RS l

Ta riff a nd the  P ropose d S e ttle me nt ta riffs .l" His  a na lys is  re ve a le d tha t pa yba ck pe riod for DG

cus tome rs  would incre a se  37.5 pe rce nt or from 8.4 ye a rs  to 11.4 ye a rs .l'2 Notwiths ta nding, a s

discussed in grea te r de ta il be low, Liu's  ana lysis  is  deeply flawed and appears  to be  influenced by

Staff" s desire  to support the Proposed Settlement.1I3 Specifically, he used unrealistic assumptions

to support his economic analysis of the impact of the Proposed Settlement rate .114

Liu used for his analysis a  system installed cost of $2,750/kW-DC that he used in the UNSE

ra te  case .l'5 Trico, however, revea led through discovery tha t the  actua l average  system cost was

$3,690/kW-DC in its  se rvice  te rritory, which makes  the  economics  of DG more  expens ive ."6

Liu a lso e lected to use  a  33-year internal ra te  of re turn ("ERR") instead of a  20-year ERR in

his modeling.117 Staff used the 20-year ERR in the UNSE rate  case, but decided to use 33 years in

this  case  without any jus tifica tion."8 Liu even admitted in his  UNSE te s timony tha t 20 yea rs  was

equivalent to the  lifespan of a  DG system, but decided to add 13 years to his  ERR analysis  without

any explana tion."9 Of course , us ing a  longer 33-year ERR makes  the  resulting re turn la rger than

the normal 20-year ERR because there  is  additional time to earn money on the  DG investment and

22
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110 Van Epos Direct Test., Ex. S-11 at 5: 11-12.
111 Liu Settlement Direct Test., Ex. S-13.
112 Liu Settlement Direct Test., Ex. S-13 at 6.
113 Monsen Settlement Rebuttal Test., Ex. EFCA ll at 30-35.
114 Id.
115 Liu Settlement Direct Test., Ex. S-13 at 4:16-18.
116 See EFCA Ex. 8 (Trico DR 7.21 response).
117 Liu Settlement Direct Test., Ex. S-13 at 6-7.
118 See Monsen Direct Test., EFCA Ex. 10 at Ex. WAM-5, 9-10 thereto (Surrebuttal Testimony of Yue Liu, Docket
No. E-04204A-15-0142, February 19, 2016).
119Id.
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obfuscates the true return on a  DG system under the proposed rates.

Mons e n a na lyze d the  propos e d RS I a nd NM ta riffs , us ing S ta ff's  own mode l while

corre cting for S ta ffs  fla ws  a bove , a nd de rive d tha t a ccura te  pa yba ck pe riod wa s  a ctua lly 18.1

4 years.120 An increase  over 50 pereentfrom Stas is* 11.4 year paybackperiod.121 Furthe r, under a

20-year ERR analysis looking at the accurate investment return time frame of a  DG system, Monsen

found tha t the  ERR wa s  de cre a se d by a pproxima te ly 60 pe rce nt, from 8.2 pe rce nt to  jus t 3

percent.122 Even a  33-year ERR using more  rea lis tic assumptions  for Trico, decreased the  ERR

approximate ly 40 percent, from 10.3 percent to 6.2 percent.'23

The  changed economics to DG as a  result of the  proposed ra tes  would make  investments

10 in DG s ignificantly le ss  cos t e ffective  and re sult in payback pe riods  longe r than the  use ful life  of

the  DG systems themselves. In other instances where  changes similar to those  proposed in Trico's

applica tion were  adopted, a s  with the  SRP te rritory and in Nevada , the  marke t for rooftop sola r

has  e ssentia lly grounded to a  ha lt. The  proposed ta riffs  will have  the  same  e ffect and dras tica lly

reduce  the  implementa tion of DG sola r in Trico's  se rvice  te rritory.

v .15

16

MANDATORY DEMAND CHARGES, NO MATTER HOW SMALL, ARE NOT

IN THE PUBLIC INTEREST IN THIS CASE.

1 7 Manda tory demand charges  a re  not in the  public inte res t, and ce rta inly not in the  inte res t

18 of Trico's  re s ide ntia l ra te pa ye rs . The s e  cha rge s  a re  unpre ce de nte d, vola tile , punitive , a nd

confus ing for re s identia l and sma ll commercia l cus tomers  a like -whe the r those  cus tomers  have

20 DG systems or not. During the  hearing, Mr. Nitido admitted tha t Trico members  themse lves  have

19

2 1

22

not e xpre sse d a ny inte re s t in such ra te s :

Q .

23

Have your customers come to you and sa id I desire  to be  on a  ra te  tha t doesn't

a llow me to use or encourages me not to use my appliances at the same time?

24

25

A.

Q .

Have  they come to us  with tha t?

Yeah.

26
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120 Mons en Tr., Vol IV a t 835:2-9.
121Id .

122Id ,
123Id .
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A: No. Why would they?

Q. I agree. Why would they'?124

Regardless  of these  pitfa lls , the  Staff and Trico urge  the  adoption of the  Proposed Settlement tha t

4 a ll but guarantees  the  adoption of increased demand charges , and hinders  the  process  of ve tting

those  charges in the  future .

The  following Se ctions  highlight how ma nda tory de ma nd cha rge s  a re  ina ppropria te  for

7 Trico's  re s ide ntia l ra te pa ye rs  a nd furthe r de mons tra te  tha t Trico is  woe fully unpre pa re d to

imple me nt de ma nd cha rge s  on its  primitive  s ys te m. To da te , Trico ha s  not: (l) de ve lope d a n

educational plan (and thus, cannot demonstra te  tha t implementa tion of a  $0.00 demand charge  is

10 integra l to or will furthe r such a  plan), (2) re ta ined or even identified a  vendor to deve lop such a

plan, (3) de te rmined a  cos t, e ithe r e s tima ted or actua l, for implementing the  plan, or (4) ins ta lled

12 the  necessa ry equipment or ga the red the  requis ite  da ta  to implement an educa tiona l plan. The

Commis s ion mus t the re fore  conclude  tha t Trico is , in  contra ve ntion to  its  own dire ctive s ,

14 a tte mpting to imple me nt de ma nd cha rge s  without firs t imple me nting or e ve n de ve loping the

educational plan necessary to prepare  its  customers for the  implementation of demand charges.15

16

17

A. Demand Charges are Volatile and Punitive to Customers, and Extremely So

When Customers Must Manage 3,000 Intervals Per Month

18

19

20

2 1

23

The s ignificance  of awarding Trico a  mandatory residentia l demand charge  outcome must

not be  underestimated, as  opening the  door to mandatory demand charges  will have  fa r-reaching

consequences . The  na ture  of demand cha rges  makes  them vola tile , subjecting cus tomers  to a

grea te r like lihood of high monthly bills  than traditiona l re s identia l ra te s  or time-of-use  ra te s . The

22 vola tility s tems from the  fact tha t demand charges  se t a  la rge  part of a  customer's  bill based on a

s hort pe riod of time . This  me a ns  tha t a  cus tome r's  e ntire  bill could be  ba s e d upon a  s ingle

24 aberra tion, a  moment tha t is  not indica tive  of the  e fforts  the  customer took to conserve  a ll month.

That problem is  compounded by the  fact tha t Trico would have  customers manage  demand in 15-

26 minute  inte rva ls -re s ulting in a pproxima te ly 3,000 individua l pe riods  of time  in a  give n month

25
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28 124 Nitido Tr.,  Vol. 1  a t 203:10-17.
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tha t a  cus tome r will be  re quire d to conte mpla te  the ir e ne rgy usa ge .125 The  cus tome r mus t be

diligent for every 15-minute  pe riod over the  course  of an entire  month.12*" Any devia tion for any

single  period could lead to a  locked in higher bill, no matter how diligently the  customer conserved

energy for the  remaining 3,000 segments.

Essentia lly, to avoid increased charges  under a  demand ra te , a  customer must be  able  to

care fully monitor the ir usage  and have  the  ability to avoid s imultaneous use  of appliances , and in

Trico's  case , the  cus tomer must make  this  eva lua tion eve ry 15 minutes or 3,000 times  a  month.

The  result is  a t bes t a  nuisance , a s  cus tomers  a re  forced to prolong chores  and other household

work by ensuring they never multitask by using diffe rent appliances, and a t worst a  costly trap, as

many major appliances  cycle  on and off automatica lly, making the ir usage  imposs ible  to control.

To  ma ke  ma tte rs  wors e ,  cus tome rs  will no t be  p rovide d  with  a cce s s  to  comple te  time

infonna tionl" rega rding consumption, so they will like ly s truggle  to a ssess  the ir load and demand

behavior.

Utilities  frequently contend that because  demand ra tes have long been used in commercia l

and industria l ra te  classes  tha t residentia l customers should be  able  to adapt to them, but it would

be naive to expect residentia l customers to behave like commercial customers, day in day out, each

month, throughout the  yea r, in diffe rent sea sons  in orde r to minimize  the ir exposure  to demand

charges . Businesses  subject to demand ra tes  frequently have  employees  specifica lly tasked with

monitoring the company' s  energy usage, and often that employee 's sole  function is  eva lua ting tha t

usage .'28 Plus, businesses  often close  a fte r rpm and on weekends. Residentia l customers do not

have  tha t luxury. They a re  composed of various households  and families  tha t prepare  meals , use

water, enjoy ente rta inment and utilize  appliances  a t irregular times and for irregular inte rva ls . The

introduction of ra te s  se ns itive  to the  whims  of re s ide ntia l be ha vior would only risk dra ma tica lly

incre a s ing monthly bills .

25

26

27

28

125 See Quinn Direct Test., EFCA Ex. 14 at 55:14-20.
126 Id.

127 See Cashers Tr., Vol. IV at 758: 11-25.
128 See Quinn Tr., Vol. IV at 924:21-25.
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1
B. Trico  is  Unprepa red  to  be  the  Only Utility in  Arizona  to  Subjec t its  Ra tepaye rs

to  Manda tory Demand Cha rges .

2

3

4

Despite the Commission 's Recently Stated Preference for Ratepayer
Education to Preeede the Adoption of Mandatory Demand Charges, Trico
is asking to Implement Demand Charges Prior to Even Formulating a Plan
for Education.

5

6

7

The  Commiss ion re ce ntly re je cte d UNS E's  proposa l for ma nda tory thre e -pa rt de ma nd

ra tes  because  the  utility had not engaged in any educa tiona l activity be fore  bringing its  proposa l

forwa rd:

8

9

10

The  public dis trus t or a ntipa thy to the  [ma nda tory thre e -pa rt ra te ] proposa l ha s
convinced the  Company and the  Commission tha t any transition to three-part ra tes
will re quire a  massive  public education effort before we can say with any degree  of
ce rta inty tha t manda tory re s identia l demand ra te s  in UNSE's  se rvice  te rritory a re
in the public interest. 129

11

12

1 3

1 5

17

18

19

20

21

22

23

24

Subsequently, a t the  hea ring in this  case  Commiss ione r Tobin himse lf described his  view of the

UNSE Decis ion and the  Trico ca se , "[w]e  bas ica lly put a  s take  on the  hea rt of demand cha rges

14 until our utilitie s  adequa te ly and prope rly a re  able  to educa te  our consumers  a s  to how to utilize

the m. And for purpose s  of this  forum a nd jus t to be  cle a r, I don't support a  DC cha rge  of ze ro

16 percent because  I think it's  a  backdoor way into DC charges."130

De spite  this  ve ry re ce nt a nd cle a r Commiss ion dire ction, S ta ff a nd Trico a re  a s king to

implement mandatory demand charges in Trico's  service  te rritory before  any educational outreach

has commenced or even been designed Even more  egregious  is  tha t in UNSE'sra te  applica tion

it wa s  se e king on-pe a k de ma nd pe riods  of l hour or a pproxima te ly 150 hours  pe r month tha t a

cus tomer would have  to manage  when the  Commiss ion gave  this  direction.l32 In contras t, Trico

is  seeking to have  its  cus tomers  manage  demand in l5-minute  inte rva ls  or approxima te ly 3,000

individua l pe riods  of time , in a  given month, without any educa tion plan.

S pe cifica lly, the  P ropos e d S e ttle me nt only conte mpla te s  Trico will conduct cus tome r

25
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27

28

129 Decision No. 75697 at 65:15-18 (emphasis  added).
130 Tr. Vol. I at 7:25-816.
131 Monsen Settlement Rebutta l Tes t, EFCA Ex. 12 a t Exhibit WAM-l, Data  Reques t and Response 5.1 l, thereto.
132 Decis ion No. 75697 a t 27 (UNSE conceding "tha t it will ta ke  much longer tha n the  Compa ny ha d origina lly
anticipated to inform and educate cus tomers  about how three-part ra tes  work.").

I.
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outreach regarding the demand rates a fte r the  Commission decis ion approving it.133 In fact, Trico

doe s  not e ve n inte nd to be gin de ve loping or imple me nting its  e duca tiona l pla n until a fte r it

comple tes  updating the  meters  within this  te rritory (which the  Company estimates  will take  a t least

s ix months  to comple te ) a nd pote ntia lly, will ga the r one  ye a r's  worth of da ta  prior a lte r the

insta lla tion is  comple te  before  initia ting its  plan.l34 Indeed, Trico does  not even have  an es timate

of how much it will cost to deve lop and implement a  Eunctiona l and e ffective  educa tiona l plan le t

alone an approved budget in place to pay for such a p1an.135 Despite acknowledging the need for a

consulta nt or ve ndor to de ve lop a nd imple me nt a ny e duca tiona l pla n, Trico ha s  not ye t e ve n

identified any such vendor, le t a lone bid on the  services of one.136 Thus, it is  entire ly premature  to

adopt a  new demand charge  with the  intention of providing information or educa tiona l tools  when

the re  ha s  be e n, (l) no e duca tion pla n formula te d137 a nd (2) no cle a r ne e d or purpos e  for

implementing a  new ra te  e lement for educationa l purposes established.'38 Trico will even have  to

hire  a  third party, which it has not done, to design its  educational program. 139

2. The  Forma l $0 De ma nd Cha rge  Ta r"IZse Ifis  Not Ne e e ssa ryfor Trico to

Engage in Education omits Customers

Trico confla te s  cons ume r e duca tion with imple me nta tion of a  fonta l le ga l ta riff. EFCA

doe s  not oppos e  Trico e duca ting its  cus tome rs  in a nticipa tion of it pote ntia lly s e e king the

imple me nta tion of ma nda tory de ma nd ra te s  in its  ne xt ra te  ca s e . At le a s t a t tha t time  Trico

customers  could be  both educa ted and, hopefully, provided with adequate  public notice  of Trico's

intent. Trico asse rts  tha t its  educa tiona l e fforts  will be  e ffective  only if they a re  pa rt and pa rce l of

an a lready approved demand charge  ta riff. So why is  the  zero-dollar ta riff ra te  needed for carrying

out e duca tion e fforts  a t a ll?  Ne ithe r S ta ff nor Trico could ide ntify a ny pra ctica l or le ga l re a son

23

24
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134 Cathers  Tr., Vol. IV a t 753:6 - 75427 ("And rea lly before we s tart educating people, we rea lly would like to get
the sys tem in place to get the data  to them. And ideally you would have a  year's  worth of da ta  tha t people could
download and look a t, too, before you rea lly s ta rt getting into the educa tiona l part of things ."), a ccord Nitido Tr.,
Vol. I a t 214:6-13.
135 Nitido Tr., Vol. I a t 191:13-193:6.
136 Nitido Tr., Vol. I a t l9l:l l9 2 : l2 .
137 Nitido Tr., Vol. I a t 191:13-192:17.
138 Nitido Tr., Vol. I a t 200:10-15, 204:23-205:2.
139 Nitido Tr., Vol. I a t 213:15-21.
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tha t would prevent Trico from educa ting cus tomers , collected demand da ta , and presenting tha t

2 da ta  to customers  e ither on the ir bill or with an enclosed "shadow" bill without the  formal adoption

of the  tariff. 140 In other words, Staff and Trico could not expla in why the  tariff itse lf was necessary

for educating customers about demand ra tes. Perhaps most re levant is  the  fact that Trico itse lf has

not ye t e ve n fonnula te d a ny e duca tiona l pla n.141 Without a ny e duca tiona l pla n de s igne d or

formula ted, it is  s imply impossible  for Trico or S ta ff to know whether a  zero-dolla r demand charge

7 tariff will ass is t with the  educa tiona l initia tives  ultimate ly adopted, le t a lone  whether such a  charge

would be  superior to any other methodology they may adopt.

S ound public policy s hould not be  s hroude d in confus ion, ye t be yond the  inhe re ntly

10 confus ing na ture  of de ma nd cha rge s , the  $0.00 de ma nd cha rge  in the  P ropos e d S e ttle me nt

introduces  confus ion in numerous  ways . Ins tead of offe ring cla rity to Trico's  members , the  $0.00

12 demand charge instead obscures Trico's  long term objectives and burdens customers with the  task

of s e e king out a n e xpla na tion.l42 During the  he a ring, Ms . Ca the rs  a s s e rte d tha t pla cing a n

additiona l line  item on customer bills  in the  amount of ze ro would result in customers  questioning

this charge and prompt them to investigate  Trico's  website  or tariffs in search of an explanation.143

In essence , Trico is  banking on the  fact tha t the  $0.00 demand charge  will be  so confus ing to its

cus tomers  tha t they will take  it upon themse lves  to inves tiga te  wha t this  cha rge  is  and how it will

impact the  customer. Sure ly Trico can think up better ways to educate  its  ra tepayers than using an

approved $0.00 tariff to confuse  them. The tariff is  legally significant but is  useless to the  ra tepayer

20 education process. EFCA suggests  tha t Trico's  customers deserve  the  opportunity to be  educated

on the  subj e t be fore  Trico is  awarded the  lega lly s ignificant ta riff implementing the  ra te  des ign.

3. Trico Ca nnot P rovide  Ne e de d Inte rva l De ma nd Da ta  Informa tion to its

Members .

Trico s imply is  not e quippe d with me te ring infra s tructure  tha t ca n provide  the  da ta  a

customer needs to understand and react to a  demand ra te . Lacking this  important technology, it is25

26

27

28

140 Ford Tr., Vol III a t 687:20-23 and Cithers  Tr., Vol IV a t 759:22-760:l3.
141 Nitido Tr., Vol. I a t 214:14-18.
142 Cathers  Tr., Vol. Iv a t 759:13-21.
143Id .
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clea r tha t Trico is  not the  right utility to burden its  ra tepaye rs  with manda tory demand cha rges .

Two-thirds of Trico meters cannot even report a  customer's  maximum demand on a  daily basis,144

although Trico is  seeking to upgrade  those  meters  to provide  minimal inte rva l da ta . Unfortuna te ly,

even afte r Trico has made this  upgrade  - a  task tha t would take  approximate ly s ix months145 and

cos t roughly s ix hundred thousand dolla rs '46 - it will then only have  the  capability of reporting a

customer's demand data once a day.l47

This  is  a  gla ring omis s ion a nd proof tha t Trico is  the  wrong utility for this  e xpe rime nt.

Trico only plans to provide  customers  with a  s ingle  maximum monthly demand figure , which does

nothing to te ll the  cus tome r how to re spond to the  re sulting cha rge . This  is  pa rticula rly critica l

when the  charge  is  based on 3,000 separa te  interva ls  throughout the  billing period. The  customer

needs to know how his or her demand is  changing throughout these  intervals in order to know how

to change behavior. 148 The behavioral response to a demand rate is not as simple as not turning off

certa in appliances simultaneously, because many major appliances cycle  on and off throughout the

da y, s o a  cus tome r ne e ds  to know how a nd whe n tha t occurs  in conjunction with the  us e  of

manually operated appliances in order to a ttempt to shift their usage.149

A bill indica ting only the  pe a k de ma nd doe s  not te ll the  cus tome r a nything a bout the

re levant usage  be fore  and a fte r the  occurrence , whe the r shifting some  usage  to a  diffe rent time

would have  "shaved" the  peak or caused the  same  or even a  higher peak a t a  diffe rent time . As

witness  Quinn described, "And ge tting a  bill on a  month tha t says  the  highes t 15 minutes  usage

you had last was June 2nd a t 2:00 a .m. in the  morning, what does that do for you? You don't know

if e ve rything e lse  wa s  re a l close  to tha t or wa s  wa y down, some thing a bnorma l ha ppe ne d. It is

much more  confusing than people  think."150 Accordingly, the  proposed three-part ra te  should be

denied in its  entire ty as  its  inherent problems s ignificantly outweigh any perce ived benefit.
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144 Nitido Tr., Vol. I a t 202:10-12.
1451d_ at 214:6-13.
146 Id. at 192:22-23.
]47/d~ at 202:10-12.
148 Quinn Tr., Vol. IV at 943:13-18.
l49/d. a t 826:19 828:4.
150 Quinn Tr., Vol. IV at 943:13-18.
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The  Commiss ion should not de rive  any comfort from the  fact tha t the  initia l demand ra te

is  s e t a t $0.00 a s  Trico ha s  ma de  it pe rfe ctly cle a r it be lie ve s  this  is  me re ly the  firs t s te p to

implementing a  highe r dolla r cha rge . As  Ms . Ca the rs  de scribed, "I think tha t the re  needs  to be ,

for our board to approve the  costs  and the  effort of this , there  needs to be  a  plan for the  future  that

you a re  -- and our board of directors  definite ly be lieves  tha t a  demand ra te  in the  future , properly

designed, and they do not want to hurt any particular customer class, is  something that we want to

be  investiga ting and moving toward."151 In essence , Trico will not begin educa ting customers  on

demand ra tes  unless  it ge ts  some a ffirmation from the  Commission tha t it will be  able  to ra ise  the

10 zero figure  in its  next ra te  case , which approva l of the  Proposed Se ttlement would provide .

Tha t a ffirmation comes a t the  expense  of the  thorough ve tting tha t is  appropria te  for such

a radical rate design change. Once the demand rate structure is in place as described in the Proposed

Settlement, the  issue  to be  resolved during Trico's  next ra te  case  is  not whether or not a  demand

14 ra te  itse lf is  a ppropria te , but ra the r a t wha t le ve l the  e xis ting ra te  should be  se t. EFCA witne ss

Quinn expla ined, "when we get to the  next ra te  case , we are  not going to debate  then whether the

demand charge  is  good or not. The  company will say this  is  what we have  done and this  is  what is

going to work. But there  won't be  tha t initia l deba te  and ve tting of demand charges  like  we  had in

UNS[E] and like  we  a re  going to have  in Aps ,"152 Furthe r, the  P roposed Se ttlement opens  the

pos s ibility of Trico filing a  ra te  a pplica tion unde r the  "s tre a mline d" ra te  a pplica tion proce s s  of

A.A.C. R14-2-107, which would subject the  next demand ra te  to even less  scrutiny. Indeed, when

asked about this  critica l issue , S ta ff had no answer as  to whether Trico could use  the  s treamlined

process during its next case under the Proposed Settlement.153

23

24

VI. C UR R E NT  DG  C US T O ME R S MU S T  B E G R ANDF AT HE R E D AS T HE

COMMIS S ION AFFIRMED RECENTLY IN THE UNS E RATE CAS E DECIS ION.

In the  event tha t the  Company's  proposed ra te s  and NEM changes  a re  adopted, a ll DG

26 customers  tha t submit an inte rconnection applica tion prior to the  issuance  of the  fina l order in this

25
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28
151 Cathers Tr., Vol. IV at 76127-13.
152 Quinn Tr., Vol. IV a t 928:7-12.
15== Paladino Tr., Vol. III at 518:21-23.
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proceeding must be  grandfa the red under the ir currently exis ting ra te  des ign and the ir NEM ta riff.

Trico requests  tha t DG customers  tha t have  submitted inte rconnection applica tions a fte r May 31 ,

2016, be  subjected to the  proposed new buyback ra te  and the  demand charges and as  such, this

4 proposal must be denied.154

Not only has the  Commission sta ted that full grand fa thering of DG customers is  the  proper

course  of a ction in ra te  ca se s , the  Commiss ion re ce ntly orde re d the  gra ndfa the ring of a ll DG

customers that had submitted an interconnection applica tion prior the  date  of the  final order issued

in the  in the  UNS E De cis ion.155 S pe cifica lly, the  Commis s ion s ta te d tha t "we  ha ve  re je cte d

[UNSE's ] proposa l to e s tablish a  grandfa the ring da te  tha t precedes  the  da te  of the  Commiss ion

orde r, we  e mpha s ize  tha t this  re s ult s hould be  re ga rde d a s  our de fa ult policy. Although we

recognize  tha t each unique  ra te  case  may warrant diffe rent results , we  be lieve  tha t the  applicable

gra ndfa the ring  da te  s hould  no t ge ne ra lly pre ce de  the  da te  of the  re le va nt Commis s ion

De cis ion."'56 Nothing pre se nte d in this  ca se  would jus tify a  de pa rture  from the  Commiss ion's

default policy of full grandfa thering of DG customers  under currently exis ting ra tes  and the ir NEM

ta riff. Inde e d , the  Commis s ion  d id  not pe rmit UNS E to  s e t a  cu toff da te  for purpos e s  of

grandfa the ring preceding the  da te  of the  fina l orde r despite  the  fact tha t UNSE, like  Trico he re ,

a lleged tha t it had provided prior notice  to its  customers  tha t current ra tes  and ta riffs  were  subject

to change.157

Further, in this  proceeding, Commissioner Tobin commented that "ra tes should be  se t after

20 the  Commission votes and not backdating ra tes  to prior to these  hearings" and a lso noted tha t the

Commiss ion ha s  been unanimous  in its  support of the  applica tion of full grandfa the ring for DG

cus tome rs  in utility ra te  ca s e s .'58 Gra ndfa the ring a ll of Trico's  DG cus tome rs  tha t s ubmit a n

inte rconnection applica tion prior to the  issuance  of a  fina l orde r of this  proceeding would a lso be

consis tent with Chairman Little  and Commissioner Bums s ta tements  on grandfa thering while  a lso24
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154 Nitido Tr., Vol. I a t 187:22 - 188:12, Van Epos  Tr., Vol. III a t 580:9-16.
155 Commission Decision No. 75697 at pp. 115-120.
156 Id. (emphasis added).
157 Ford Tr., Vol. III a t 711:20 71228.
158 Tobin Public Comment Tr., Vo1. I at 8:9-16.
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be ing prude nt, fa ir, a nd in ke e ping with Commis s ion pre ce de nt.159 In fa ct, in Nitido's  Dire ct

Te s timony, Trico's  CEO a rgue d tha t it would be  unfa ir to s tick e xis ting DG cus tome rs  with a

demand charge  and contended tha t the  Company's  Board be lieved tha t it should not dramatica lly

change the cost structure for those that had already invested in DG.160

EFCA therefore  urges  the  Commission not to depart from recent Commission decis ions in

and, instead, to remain consistent by fully grandfa thering a ll DG customers tha t have  submitted an

inte rconnection applica tion prior to the  issuance  of a  fina l orde r on the ir exis ting ra te  des ign and

ta riffs .

9 VII.

10

THE COMMISSION SHOULD DENY TRICO'S REQUEST TO RAISE THE

CUSTOMER CHARGE TO $24.00.
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As discussed in grea te r de ta il above , EFCA note s  tha t Trico did not give  time ly notice  of

its  intent to ra ise  the  current customer charge  from $15.00 to $24.00. Instead, Trico should not be

pe rmitte d to re que s t a n incre a se  to gre a te r tha n $20.00 which wa s  the  a mount it notice d to its

cus tome rs ."'1  Trico 's  witne s s  Nitido is  una ble  ide ntify e ve n one  e xa mple  whe re  a  utility' s

proposed customer charge  was actually increased from the  proposal conta ined in the  notice .162 In

light of this , a nd e ve n with the  notice  conta ining a  "ca tcha ll" s ta ting tha t propose d ra te s  we re

subject to increase , the  Company's  customers could not have predicted that there  was a  like lihood

of a  marked increase  to the  proposed customer charge163 and certa inly could not have predicted

tha t it would be the Company itse lf tha t proposed an increase  in excess  of the  amount it provided

notice  to its  cus tomers  tha t it would be  seeking. In addition, s ince  the  notice  did not a lso include

a  reques t for demand ra te s , ne ithe r the  public nor Trico's  cus tomers  could have  expected to be

subjected to a  major increase  in the  monthly customer charge  and the  implementa tion of demand

cha rge s .164 Due  to the  fa ilure  to prope rly notice  the  e xte nt of this  incre a se  (a nd a ccordingly,

de priving the  public of the  cha nce  to inte rve ne ), the  Commiss ion should de cline  to a dopt the
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159 ACC Hearing for Commission Docket No. E-01933A-15-0100 at 4:11 :55 4:13:03.
160 See Nitido Direct Tes t., Trico Ex. Trico-1 a t 16:6-8.
161 Rate Case Procedural Order a t p. 4 (Dec. 3, 2015), Nitido Tr., Vol. I a t 126:22 - 12729.
162 Nitido Tr., Vol. I a t 134:2-19.
163 Rate Case Procedural Order at p. 4 (Dec. 3, 2015).
164 Quinn Tr., Vol. IV at 926:17 - 927113.
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$24.00 ra te  and ins tead, adopt an increase  closer to the  $5.00 increase  tha t the  Company timely

noticed.

Even if the Commission does not conclude that the defective notice concerning the increase

to the  customer charge is  fa ta l, the  Company nonetheless fa iled to prove that the  increase  was just

and reasonable  or in keeping with the  principles  of gradua lism.

The  proposed increase  to this  fee  will result in an increase  of 60% to the  customers ' basic

service charge. 165 More likely than not, the Company increased the proposed customer charge by

$4.00 to e ffe ctive ly be gin colle cting the  a mounts  it ultima te ly inte nds  to colle ct through the

de ma nd cha rge  while  the  de ma nd cha rge  is  curre ntly se t a t $0.00.166 Additiona lly, this  ma jor

increase  will be  added to bills  tha t, a s  Trico itse lf acknowledges , a re  a lready some of the  highest

in the  a re a .167 S ta ff de s pite  providing virtua lly no ra tiona le , s upports  this  incre a s e  de s pite

acknowledging tha t the  increase  is  "a  la rge r increase  than in pas t ra te  cases" and "can have  an

adverse effect on low usage customers."'68

Gradua lism is  an important fea ture  of ra te  des ign because  it protects  ra tepayers  from the

s hock of s udde n la rge  incre a s e s . Gra dua lis m provide s  for s ta bility a nd pre dicta bility in  a

customer's  bills . If the  policy of gradua lism is  re jected, then "ra te  shock" becomes a  des tabilizing

force  tha t crea te s  unce rta inty with ra tepaye rs . Gradua lism is  a  ha llmark of sens ible  ra te  des ign.

Ra tepaye rs  should not be  punished with mass ive  ra te  increa se s  s imply because  the  Company

negotia ted a  higher customer charge  than it had initia lly conce ived of when the  opportunity a rose

in negotia tions with Staff. By requesting a  massive  and immedia te  increase  to its  customer charge

and pairing the  same with demand charges, Trico acts in opposition to the  principles of gradualism,

including avoidance  of ra te  shock, and the  constitutiona l manda te  providing only for the  adoption

of "just and reasonable  ra tes ."

The Company seeks to justify its  request for such a  substantia l increase and claim that such

an increase  is  gradua l by a rguing tha t the  proposed decrease  in the  volumetric ra tes  will ba lance

26

27

28

165 nnid0 Tr., Vol. 1 at 221 :1-9.
166 Quinn Tr., Vol. IV at 926:17 - 927:13.
167 Nitido Tr., Vol. I at 95:3-20.
168 Ford Direct Test., StaffEx. S-20 at 131417-12.
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13

out the  impact of this  new cus tomer cha rge  and, even with an increase  to $24.00, the  Company

2 will not be  fully recovering its  tota l se rvice  costs  (cla iming the  fee  would need to be  approximate ly

$32/month to cover its  se rvice  cos ts).169 Yet Trico has  fa iled to provide  da ta  demonstra ting with

any certa inty that the  decrease  in volumetric ra tes will balance out the  increase  to the  basic service

charge . In addition, the re  is  no evidence  as  to the  impact on cus tomers ' bills  when the  Company

ine vita bly ra ise s  the  de ma nd cha rge  from its  curre nt $0.00 ra te  a nd ultima te ly pa irs  it with the

higher customer charge .

Furthe r, the  fact tha t the  Company s till will not be  recove ring a ll its  se rvice  cos ts  through

a fixed charge simply has no bearing here . Gradualism is  concerned with shie lding customers from

10 massive and sudden rate increases. There can simply be no doubt that a  proposal that increases the

customer charge  by 60% is  just such a  massive  and sudden increase  tha t should be  avoided. The

customer charge  is  a lso one  tha t, as  Staff acknowledges, is  like ly to disproportionate ly impact low

use customers (like  DG customers). Thus, Trico utterly fa iled to demonstra te  both that this  increase

comports  with the  principa ls  of gradualism and tha t the  increase  is  just and reasonable .14

1 5

16

VIII. EFCA SUPPORTS MAINTENANCE OF PROPERLY-DESIGNED TIME-OF-

USE RATES FOR RESIDENTIAL CUSTOMERS.

17

18

19

20

21

23

24

Trico a rgue s  tha t due  to its  pricing s tructure  with AEP CO, its  re s ide ntia l time -of-us e

("TOU") ra te  (RSZTOU), "is  not an e ffective  ra te  and does  not provide  cus tomers  a  meaningful

opportunity to reduce  costs  while  a t the  same time reducing the  costs  incurred by the  coopera tive

and should be frozen.170

Trico, however, ignores costs  other than genera tion purchases do have  a  time component

22 to them and could be incorporated into TOU rates and AEPCO's ra te  restructured.171 S ta ff a lready

a cknowle dge d in the  S ulphur S prings  Va lle y Ele ctric Coope ra tive  ra te  ca s e  ("S S VEC"), tha t

SSVEC who is  a lso se rved by AEPCO and applied to a lso freeze  its  TOU ra te , could res tructure

its  ra te s  with AEP CO to provide  a dditiona l a ttra ctive ne s s  to its  TOU ra te s . In S S VEC, s ta ff

26 recommended tha t SSVEC's TOU ra te  should not be  frozen and provides re levant guidance  here :

25

27

28
169 Nitido Reply Test., Trico Ex. Trico-5 at 9: 10-18.
.170 Hedrick Direct Settlement Test., Ex. Trico-6 at 10.
171 Monsen Direct Settlement Test., EFCA Ex. 11 at 38-39.
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The  Compa ny (S S VEC) a s se rts  tha t it ha s  not ha d much inte re s t from its  me mbe rs  in
signing up for TOU rates, and is requesting to freeze the TOU rate  schedules and eventually
phase  them out. Staff does not be lieve  tha t it is  appropria te  to freeze  the  existing TOU ra te
schedules . According to the  Company, its  customers ' lack of inte res t in TOU ra tes  re la tes
to the  fa ct tha t the  Compa ny's  powe r supply from ... AEP CO is  not time -diffe re ntia te d.
However, S ta ff be lieves  tha t AEPCO's  ra te s  could be  s tructured diffe rently in the  future ,
a nd if s o, the  a ttra ctive ne s s  of the  Compa ny's  TOU ra te s  ma y incre a s e . S ta ff liurthe r
be lie ve s  tha t both  the  e xis ting a nd the  propos e d TOU ra te s  a re  not ha mifill to  the
Company's  ope ra tions , and S ta ff recommends  tha t the  Company continue  to offe r TOU
rates for its  residentia l, commercia l, and large power customers.172
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22

23

S e cond, Trico ha s  not provide d a ny re a son to a s sume  tha t its  re s ide ntia l me mbe rs  will

unde rs ta nd a nd re spond to de ma nd cha rge s . If Trico's  re s ide ntia l cus tome rs  unde rs ta nd a nd

respond to the  TOU ra te , but not the  demand ra te , a  TOU ra te  would clearly be  a  more  meaningful

option to reduce costs  for both Trico and members compared to a  demand ra te . Third and possibly

more  importantly, Trico continues  to offe r TOU ra te  options  for its  non-res identia l cus tomers  and

has not proposed to freeze  those  ta riffs  with the  goa l of te rmina ting the  ra te  as  it has  suggested it

will do for its  re s identia l TOU ra te . S ince  Trico is  not propos ing to freeze  its  non-res identia l TOU

ta riffs , then evidently Trico must be lieve  tha t they a re  somehow beneficia l, e ithe r a s  a  cus tomer

se rvice  option or to reduce  Trico's  cos ts . For those  reasons , it is  not clea r why Trico cla ims  tha t

re s ide ntia l TOU ra te s  a re  not s imila rly be ne ficia l to Trico. The re fore , it a ppe a rs  tha t Trico is

se lective ly freezing its  re s identia l TOU ra te  but not freezing its  non-res identia l TOU ra tes .

Ultima te ly, utility cus tome rs  a re  be ne fitte d by ha ving multiple  options  ope n to the m. So

to long as  the  TOU ra te  remains optional and made available  to a ll residentia l customers, EFCA is  in

favor of ma inta ining such an option. In fact, in the  UNSE ra te  ca se , the  Commiss ion noted tha t

"the  be tte r, more  tempered, pa th to modernity is  to move  as  many customers  as  poss ible  to TOU

rates,"173 while  also promoting other rate  options. Given the acknowledged potential developments

of an offe red TOU ra tes  with the  fact tha t no ham is  borne  by the  Company if it continues  to offe r

it, EFCA supports  to adopt and leave  open the  RSZTOU ra te .

24

25

26 IX. CO NCLUS IO N.

27 For the  reasons sta ted above, the  following actions should be  taken:

28 172 Monsen Direct Settlement Tes t., EFCA Ex. 11 a t WAM-3, 11:17-25 thereto.
173 UNSE Decision at 65:24-25.
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(1) The  Commiss ion should find tha t Trico fa iled to mee t its  burden of proof imposed

2 pursuant to A.A.C. R14-2-2305,

(2) De cline  to "wa ive " Trico's  complia nce  with NEM re quire me nts  a s  it is  not le ga lly

4 pennitted to wa ive  such compliance ,

(3) Re ject Trico's  los t fixed cos t ca lcula tions  for la ck of credible  support and decline

to adopt the  proposed RSI and "DG Ene rgy Export Ta riff" ra te s  tha t we re  a llegedly des igned in6

7

8

an effort to recover these  unsubstantia ted lost fixed costs ,

(4)

9

1 1

12

1 3

14

Re je ct the  propos e d incre a s e s  to  the  fixe d cus tome r cha rge  for re s ide ntia l

customers, or in the alternative, approve only one reasonable increase to the current fixed customer

10 cha rge  e qua lly a pplica ble  to a ll re s ide ntia l cus tome rs  (both DG a nd non-DG cus tome rs ). In no

event shall the  customer charge  exceed the  original requested $20/month amount,

(5) Reject or modify the  Proposed Se ttlement's  grand fa thering provis ion such tha t it:

(a ) Applies  to a ll NEM customers tha t have  existing solar DG or customers tha t

submitted a  comple ted inte rconnection applica tion by the  da te  of the  fina l Order in this  docke t,

Gra ndfa the rs  both (l) the  a bility to us e  NEM a nd (2) the  two-pa rt ra te15

17

19

(b)

16 design tha t is  in place  today for NEM customers ,

(c) Cle a rly s ta te s  tha t the  gra ndfa the ring a pplie s  to both Trico's  NEM rule s

18 under Schedule  NM and Trico's  current res identia l ra te  des ign, and

(d) Affirma tive ly s ta te s  tha t gra ndfa the ring for e xis ting NEM cus tome rs  a nd

20 NEM cus tome rs  who a pply for inte rconne ction prior to 30 da ys  a fte r the  is sua nce  of a  de cis ion

rega rding NEM and ra te  des ign issues  for sola r DG cus tomers  in this  docke t will run for a t lea s t21

23

24

25

26

27

22 20 years  from date  system was insta lled,

(6) The  Commis s ion s hould re je ct the  P ropos e d S e ttle me nt's  $0/kW re s ide ntia l

de ma nd cha rge  a nd fre e ze  on Trico's  TOU ra te  option. Ins te a d, the  Commiss ion should dire ct

Trico to de ve lop a  de ma nd billing pilot progra m de s igne d to provide  a  ra ndom s e le ction of

residentia l customers with appropria te  metering equipment and educate  them on demand charges

and managing their electricity demand, and to demonstrate customer understanding and acceptance

of demand charges prior to bringing forward a  proposal to implement a  residentia l demand charge28
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in its  next ra te  case ,

(7)

ins tead mle  tha t:

The  Commiss ion should re ject the  Proposed Se ttlement's  $0.077 export ra te , and

3
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13

14

15

16

(a ) All NEM a nd DG cus tome r ra te  de s ign is s ue s  s ha ll be  cons ide re d in a

second phase of this proceeding,

(b) No cha nge s  to NEM or DG cus tome r ra te s  sha ll be  a dopte d until a  fina l

7 decision has been issued in Phase 2 of this proceeding,

(c) All cus tomers  reques ting an inte rconnection agreement be tween now and

the  issuance  of a  fina l decis ion in Phase  2 of this  proceeding will be  grandfa the red onto current

NEM a nd DG ra te s , including the ir current ra te  design, and

(d) Phase  2 of this  proceeding will commence  a fte r the  Orde r is  is sued in the

12 Value  of Sola r proceeding, and

(8) Trico should cre a te  e xpe rime nta l ra te s  focuse d on time -of-use  a nd time  va rying

rates and design a rate or rates that reflects peak load considerations on its system and if successful,

propose a  full roll out of such rate  designs in its  next rate  case. These rate  design alternatives would

pre se rve  cus tome r choice  for Trico me mbe rs , re duce  future  ra te s , a nd e na ble  Trico to re ma in

fina ncia lly he a lthy.17

18

19
ml S

Respectfully submitted this J  day  o f  ( L
7
2016.
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ORDER ON AP P EAL OF S OAH ORDER no . 19

This  orde r addresses  an appea l of SOAH Order No. 19 by OPUC, Eco EL Paso Inc.,

Energy Freedom Coalition of America , and Sur run Corpora tion (collective ly, the  joint parties).

The  Commission grants  the  appea l and ins tructs  El Paso Electric Company (EPE) to re issue

notice that meets the requirements of PURA and Commission rules.

On August 10, 2015, EPE filed an applica tion for authority to change  ra tes  seeking an

overa ll $71.5 million increase  in annua l Texas  re ta il base  ra te  and misce llaneous  revenues .

Settlement discussion began in January 2016 and concluded with the filing of a  non-unanimous

stipulation on March 29, 2016.

On April 5, 2016, the joint parties requested a hearing on the non-unanimous stipulation.

In addition, the joint parties requested that EPE be required to reissue notice, arguing the notice

previously provided is insufficient to implement the non-unanimous stipulation's provision to

impose a new charge for residential customers with distributed generation that was not included

in EPE's prior notice and application.

In S OAH Orde r No. 19, the  S OAH a dminis tra tive  la w judge  de nie d the  re que s t tha t ne w

notice  be  is sue d, de te rmining a ll pa rtie s  a ffe cte d by the  non-una nimous  s tipula tion ha d a lre a dy

be e n prope rly notice d. In the ir a ppe a l, the  joint pa rtie s  a sk the  Commiss ion to 1) ove rrule  the

portion of S OAH Orde r No. 19 de te rmining tha t EP E's  notice  is  s uffic ie nt.a nd 2) re quire  tha t

EPE re issue  notice  tha t meets  the  requirements of PURA and Commission rules .

The  Commiss ion grants  the  appea l and ove rrule s  the  portion of SOAH Orde r No. 19

de te rmining tha t EPE's  notice  is  sufficient. The  Commission remands this  case  to SOAH and

instructs EPE to reissue notice to ensure that all EPE ratepayers are adequately noticed.
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IN THE FIRST JUDICIAL DISTRICT COURT OF THE STATE OF NEVADA

IN AND FOR CARSON CITY

-000-

VOTE SOLAR, CASE no. 16 OC 00052 LB

DEPT. 2 .PeHHonen

THE PUBLIC UTILITIES COMMISSION
OF NEVADA,

ORDER GRANTING IN PART AND
DENYING IN PART PETITION FOR
JUDICIAL REVIEW

Respondents.

And all participating parties.
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17 Vote Solar filed a Petition for Judicial Review (the "Petition") requesting this

18 Court vacate and set aside both the Order on Reconsideration and Rehearing and the

19 Modified Final Order of the Public Utilities Commission of Nevada ("PUCN"). The

20 Alliance for Solar Choice ("TASC"), Great Basin Solar Coalition ("Great Basin"), the

21 Nevada Attorney General's Bureau of Consumer Protection ("BCP"), Nevada Power

22 Company d/b/a NV Energy ("Nevada Power") and Sierra Pacific Power Company d/b/a

23 NV Energy ("Sierra") (collectively, "NV Energy"), Nevadans for Clean Affordable

24 Reliable Energy ("NCARE"), and the Solar Energy Industries Association ("SEIA") tiled

25 statements of intent to participate in the Petition for Judicial Review. Vote Solar, TASC,

26 Great Basin, BCP, NCARE, and SEIA (collectively, "Petitioners") filed memoranda of

27 points and authorities in support of the petition, and the PUCN and NV Energy tiled

28 memoranda of points and authorities in opposition to the petition.

PROCEDURAL BACKGROUND



i

FACTS

1 The memoranda tiled in support of the  Petition conta in various arguments  that

2 the PUCN Order should be set aside because it prejudiced the substantial rights of

3 Petitioners. These arguments can be grouped into five categories: 1) the PUCN Order

4 violates the due process rights of existing customer-generators, 2) the PUCN Order is

5 contrary to s ta tute ; 3) the  PUCN Order is  arbitrary or capricious; 4) the  PUCN Order

6 violates the due process rights of the Petitioners; and 5) the PUCN Order violates the

7 Contract Clause of the United States Constitution.

8

9

10

1 l

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

NV Energy filed applications for approval of a  cost of service study and net

metering tariffs . Both applica tions  s ta te : "This  tiling does  not [a ]ffect the  rights  of

NEM1 customers  in any way."

The PUCN tiled a  Notice  of Application for each application which sta te  in part:

The applications sought "approval of a cost of service

s tudy and ne t metering ta riffs ."

"The Commission will make a  determination a t an open

meeting regarding whether to grant the  re lief requested, which may

have an impact on consumers."

NV Energy "tiled [the  Applica tions] pursuant to Nevada

Revised Statutes ('NRS') and the Nevada Administrative Code

('NAC'), Chapters  703 and 704, including but not limited to Section

4-5 of Senate Bill 374 (2015) and NAC 7o3.535."

The PUCN also tiled a Notice of Prehearing Conference and Notice of Hearing

regarding each application. Each notice sta ted in part:

As the  title : "Applica tion of [the  Companies] for approval of a

cost of service  s tudy and net metering tariffs ."

The Companies "tiled [the  Applications] pursuant to Nevada

Revised Statutes ('NRS') and the Nevada Administrative Code

2
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('NAC'), Chapters 703 and 704, including but not limited to Section

4-5ofSenate Bill 374 (2015) and NAC 7o3.535."

"The purpose of the hearing is to address interim proposals to

facilitate the interconnection of additional renewable distributed

generation, if the 235-MW limitation for existing net energy metering

rules is met prior to January 1, 2016."

During the scheduled hearings the PUCN considered a PUCN's Regulatory

Operations Staff (Staff) proposal which, unlike NV Energy's application, included a rate

design that did affectNEM1customers. ThePUCNdid not continue the scheduled

hearing or issue a new notice that the PUCN would hear Staffs proposal which could

affect NEM1 customers. The PUCN issued orders that affected NEM1 customers' rate

design.

Several parties filed petitions for reconsideration or rehearing. The PUCN

ordered the hearing be reopened solely on the issue of grandfadiering existing solar

customers. The PUCN then issued the two orders at issue in this case, the Order on

Reconsideration and Rehearing and the Modified Final Order.

The PUCN wanted, in its Modified Final Order (the "PUCN Order"), to

implement Senate Bill 374 ("SB 374") of the 2015 legislative session. The PUCN adopted

19 new net energy metering rates for customer-generators within NV Energy's service

territories. The Nevada Supreme Court recently explained the purpose of SB 374:

For the last two decades, Nevada law has required utility
22 companies to offer renewable energy

23

24

25

26

27

28

I

iv system owners credits
for excess energy produced, throug 1 a program of net
metering. Because not metering apparent y imposed an
unfair financial burden on non-net metering customers, sec
Hearing on SB 374 Before the Assembly Commerce and
Labor Comm., 78th Leg., at 47 (Nev., mag to, 2015), the net
metering1;t°§"at" was capped at 3% of t e total peak
capacity o al utilities in t e state. Id.; see 2013 Nev. Stat.,
ch. 510, at 3341 (amending NRS 704.773). During the last
legislative session, however, the legislature allowed for not
metering beyond the cap, albeit at a tariff, and placed
re ulatory authority over the net metering pro ram with the
P\39lic Utilities Commission of Nevada (PUCNi charging
that entity with maintaining fairness between customers of

3 I

\
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1

2

3

4 In describing the tools the legislature gave the PUCN through the passage of SB

5 374, the Nevada Supreme Court stated that "[f]or example, the new law gives discretion

6 to the PUCN to act in the public interest, authorizing it to establish different ra te  classes

7 for ne t metering customers  ..., to limit enrollment in ne t metering, and to de termine

8 whether the  [new net metering ra tes] should be  applied to existing net metering

9

10 The PUCN Order, which approves cost-of-service studies that identify annual

11 cost-shifts  of $623 per customer-generator in Nevada Power's  service territory and $471

12 per customer-generator in Sierra 's  service  territory, finds that the  net metering ra tes

13 that were  in effect prior to 2016 a llowed customer-generators  to avoid paying their full

14 share of the fixed costs of electricity service. (R. at 413.) The PUCN found that the

15 under-recovery of fixed costs from customer-generators caused other customers to pay

16 more than their fa ir share  of fixed costs , resulting in an expected $16 million annual

17 cost-shift. (R. a t 457, 476, 519-20.) The PUCN found that this  shift of costs  from

18 customer-generators to other customers was unreasonable and therefore adopted

19 revl'sed rates to gradually eliminate  the cost-shift. .

20 The PUCN Order gradually implements the following changes to net metering

21 rates with the changes occurring in five incremental steps (one every three years) over a

22 total period of 12 years: 1) fixed monthly charges (the Basic Service Charges) increase to

23 provide for the recovery of certain fixed costs  of providing standby electric service to

24 customer-generators; 2) volumetric rates (the Base Tariff General Rates) decrease to

25 account for the recovery of fixed costs  through fixed charges; 3) netting (measuring the

26 difference  between kilowatt-hours  rece ived from the  utility and kilowatt-hours  fed back

27 to the grid) occurs once each hour, rather than once each month, and 4) the

28 compensation provided for net excess electricity decreases from the retail rate  to a

value-based rate.

the net metering program and non-net metering customers
and giving it certain tools to do so. Hearing on SB 374, at
47-48 (Nev., May 20, 2015); see 2015 Nev. Stat., ch. 379, at
2146-55.
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S TANDARD OF REVIEW

i

NEM1 CUSTOMERS

Is s ue I

1

2 NRS  703.373(11) prohibits  this  Court from s ubs tituting its  judgme nt for tha t of

3 the  P UCN a s  to the  we ight of the  e vide nce  on que s tions  of fa ct a nd sha ll a ffirm the

4 P UCN Orde r unle s s  "the  s ubs ta ntia l rights  of the  pe titione r ha ve  be e n pre judice d

5 be ca us e  the  fina l de cis ion of the  P UCN is : (a ) In viola tion of cons titutiona l or s ta tutory

6 provis ions ; Cb) In e xce s s  of the  s ta tutory a uthority of the  P UCN; (c) Ma de  upon unla wful

7 proce dure ; (d) Affe cte d by othe r e rror of la w; (e ) Cle a rly e rrone ous  in vie w of the

8 re lia ble , proba tive  a nd s ubs ta ntia l e vide nce  on the  whole  re cord; or (t`) Arbitra ry or

9 ca pricious  or cha ra cte rize d by a bus e  of dis cre tion."

10 Unde r NRS  233B.135(2) P e titione rs  ha ve  the  burde n of proving tha t the  fina l

11 de cis ion is  inva lid unde r 233B.135(3).

1 2

la

1 4

l5

16 The  dis pos itive  is s ue  on notice  is  whe the r - in light of the  P UCN's  cons ide ra tion

17 of S ta ffs  propose d ra te  de s ign a nd orde rs  a ffe cting NEM1 cus tome rs ' ra te  de s ign ._ the

18 notice s  viola te  cons titutiona l a nd s ta tutory re quire me nts . To de te rmine  whe the r the

19 notice s  viola te  cons titutiona l a nd s ta tutory re quire me nts  the  court mus t de cide  whe the r

20 the  notice s  conta in a  brie f de s cription of the  purpos e  of the  filing or proce e ding,

21 including, without limita tion, a  cle a r a nd concis e  introductory s ta te me nt tha t

22 s umma rize s  the  re lie f re que s te d or the  type  of proce e ding s che dule d. Anothe r wa y of

23 s ta ting the  dispos itive  is sue  on notice  is  whe the r the  P UCN e xce e de d its  subj a ct ma tte r

24 juris diction whe n, in light of the  notice  it ha d provide d, it he a rd a nd e nte re d orde rs  on

25 S ta fFs  propose d ra te  de s ign which a ffe cte d NEM1 cus tome rs .

26

27

28

\

Notice  Re quire me nts

NRS  703.320 (1) re quire s  the  P UCN give  notice  of he a rings . The  le gis la ture

de le ga te d to the  P UCN to s pe cify by re gula tion the  ma nne r of giving notice . NAC
5
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703.160 is  the PUCN regulation specifying the manner of giving notice. NAC

703.160(4) (c) is  the relevant subsection in this case. It provides:

4. The public notice must include , as  appropria te :

Stu

(c) A brief description of the  purpose of the  filing or proceeding,

including, without limita tion, a  clear and concise  introductory

statement that summarizes the relief requested or the type of

proceeding scheduled;

5.

I
<
8

8

1

2

3

4

5

6

7

8

9

1 0

1 1

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

2 0

2 1

2 2

23

2 4

25

2 6

2 7

2 8

Some Petitioners mistakenly cited and argued that subsection (c) includes

language that requires  the  introductory sta tement to a lso include the  effect of the  re lief

or proceeding upon consumers. The PUCN amended 703.160(4) on March 19, 2015 by

filing a  temporary regulation with the Secretary of State , docketed as LCB File  No.

T008-14. The  amendment e liminated the  effect-of-the-re lie f requirement.

The Nevada Supreme Court has provided judicial gloss to the notice requirement.

In Public Serf. Comm'n u. Southwest Gas, 99 Nev. 268, 662 P.2d 624 (1999)

proceedings were initiated by the utilities as rate  increase applications. The Public

Service Commission (PSC) notices stated: "All rate schedules, special charges, service

contract rules  and regulations perta ining to Applicant's  operation are  subject to review

in this proceeding." Id. 271. In the rate increase application proceedings the PSC moved

to change the utilities ' ra te  design. The court s ta ted: "Inherent in any notice  and bearing

requirement are  the  propositions that the  notice  will accurate ly reflect the  subject

matter to be  addressed and that the  hearing will a llow full considera tion of it;" and

"notice must be specific enough to alert all interested persons of the substance of the

hearing." Id. 271. The court quoted a PSC order in an earlier case in which the PSC said:

"lAi person examining [the  utilities '] applica tions  should be  able  to re ly on the  factors

sta ted by the  Applicant in its  applica tions Therefore, were the Commission to hear

and issue orders  on matters  not submitted by the  Applicant in its  application, there

6

I
I

I
I



1 would to that extent be a denial of fairness and due process through inadequate Notice."

1

2

3 and issue orders  on matters  not submitted by the applicant nor provided for with some

4

5 process through inadequate Notice."' Id. 272. The court noted that rate changes are

6

7 PSC action, rate design, did not appear in the notices. The court found that the general

8 language of the  notices "clearly could not and did not give  the  utilities  an opportunity to

9

10 relating to rate  design were improperly heard and decided. Id. 271.

11

12 andjurisdictiona l notice  had been given. Id. 27o. Tha t court citedChecker,Inc. u.

1 3

14 Commission was without jurisdiction because  it had not complied with the  notice  and

1 5

16 subject matter jurisdiction. Subject matter jurisdiction may be  ra ised by the  parties  a t

17

18 179 (2011). Subj act matter jurisdiction cannot be conferred or waived by the parties.

19

20 Checker includes an important reminder of the  need for the  "inexorable

21

22 Ohio Bell Te l. Co. v. Public Util. Comm'n, 301 U.S. 292, 304 11937):

23

24 law. Even in quasi-judicialP Jroceedings their informed and

25

26

27

28

Id. 271-72. The court continued, "[t]he PSC recognizes that it should not hear matters

degree of specificity in the notice. Such would be and is a 'denial of fairness and due

substantially different from rate design and pointed out that the subject matter of the

oppose the proposed change in the rate design," and held as a result that all matters

Southwest Gas noted that the dispositive issue in that case was whether proper

Public Serf. Comm'n,84 Nev. 623, 446 P.2d 981 (1968) for the proposition that the

hearing requirements imposed by the legislature. Those courts were talking about

any time or by a court sue sponge. Landreth u. Malia,127 Nev. 175, 179, 251 P.3d 163,

Swan v. Swan,106 Nev. 464, 469, 796 P.2d 221, 224 (1990).

safeguard" of a fair and open hearing.Checker cited the United States Supreme Court in

Regulatory commissions have been invested with
broad Powers within the s here of duty assigned to them by

expert judgment exacts and receives adproper deference from
courts when it has been reached with uh submission to
constitutional restraints. Indeed, much that they do within
the realm of administrative discretion is exempt from
supervision if those restraints have been obeyed. All the
more insistent is the need, when power has been bestowed so
freely, that the "inexorable safeguard" at a fair and open
hearing be maintained in its integrity. The right to such a

I

7
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1
II
I

1

2

3

4

5 Ana lys is

6 The court will now apply the law regarding notice to the facts  of this  case.

7 NV Energy's applications did not seek NEM1 rate design changes. Both

8 applica tions s ta te : "This  filing does not [a]ffect the rights of NEIVI1 customers in any

9 way." The PUCN filed a Notice of Prehearing Conference and Notice of Hearing

10 regarding each application. Each notice stated that "[t]he purpose of the hearing is  to

11 address  interim proposals  to facilita te  the  interconnection of additional renewable

12 dis tributed genera tion if the  235-MW limita tion for exis ting net energy metering rules  is

13 met prior to January 1, 2o16." At the noticed hearing the PUCN considered Sta ffs

14 proposal and entered orders that affect NEM1 customers ' rate  design.

15 The PUCN notices do not contain, in the purpose-of-the-hearing section or

16 anywhere else, notice that the PUCN would consider changing NEM1 customers ' rate

17 design. As the Southwest Gas court pointed out, "[i]nherent in any notice  and hearing

18 requirement are  the  propositions  tha t the  notice  will accura te ly reflect the  subj e t

19 matter to be addressed and "notice must be specific enough to alert a ll interested

20 persons of the substance of the hearing." One subject matter addressed by the PUCN

21 wa s  NEM1 cus tome rs ' ra te  de s ign. Be ca use  the  Notice s  do not conta in notice  tha t the

22 P UCN would cons ide r NEM1 cus tome rs ' ra te  de s ign, or e ve r us e  the  te rm "ra te  de s ign"

23 at all, the Notices did not accurately reflect subject matter the PUCN addressed and the

24 Notices were not specific enough to alert a ll interested persons that the PUCN would

25 address NEM1 customers' rate design.

26 The Southwest Gas court also stated, "[t]he PSC recognizes that it should not

27 hear matters  and issue orders  on matters  not submitted by the  applicant nor provided

28 for with some degree of specificity in the notice. Such would be and is  a  'denial of

hearing is one of "the rudiments of fair play" assured to every
litigant by the Fourteenth Amendment as a minimal
requirement. There can be no compromise on the footing of
convenience or expediency, or because of a natural desire to
be rid of harassing delay, when that minimal requirement
has been neglected or ignorecl.

8

| I II

3

i



fairness and due process through inadequate Note<:e."' Because the PUCN heard matters

and issued orders on matters neither submitted by the applicant nor provided for with

any degree of specificity in the Notice there was a denial of fairness and due process

4
I

1 .

1 0

1 1

1 2

13

1 4

15

1 6

17

18

1 9

2 0

2 1

22

23 unconstitutionally and statutorily defective.

24 3. Public Serf. Comm'n v. Southwest Gas is distinguishable because in

25 that case the type of proceeding changed, while here the proceedings have always

26 involved rate design, and in Southwest Gas the utilities did not have an

27

28

1

2

3

4 through inadequate Notice.

5 The PUCN, NV Energy, or both, argued as follows:

6 Petitioners participated in all hearings and no one ever objected to the

7 notices until after the final orders were issued. The argument fails because the due

8 process and NRS 703.320 (through NAC 703.160(4)) notice requirements are

9 jurisdictional. Therefore, Petitioners participation and failure to object cannot and does

not remedy the defect in notice, or confer subject matter jurisdiction on the PUCN to

change NEM1 customers' rate design in the hearing as noticed.

2. The Notices are sufficient because they refer to Section 4.5 of SB 374

which expressly states that "[t]he Commission may make modifications to the

tariff [filed by the utility], including modifications to the rate design and the terms

and conditions of [NEM] services to customer~generators." This argument fails

because, although Section 4.5 of SB 374 expressly states what the PUCN may do,

the public and NEM1 customers have a constitutional due process and statutory

right to know speeifieally what matters the PUCN will hear and enter orders on.

Further, the same Notices of Hearing that refer to Section 4.5 of SB 374 also refer

to NV Energy's applications which specifically state that "[t]his filing does not

[a]ffect the rights of NEM1 customers in any way." So even if their argument were

true, the Notices would be contradictory and unclear and therefore

E

opportunity to present evidence, whereas in this case Petitioners actually

presented evidence. The first part of the argument fails because it is factually

9 i
a
g

Il l



I incorrect. The proceedings did not involve NEM1 customers ' ra te  design until the

2 PUCN decided to hear and make orders based upon Staffs proposal which was

3 diffe rent from NV Energy's  filing which did "not [a ]ffect the  rights  of NEM1

4 customers in any way." The second part of the argument fails because

5 participation in the hearings cannot and does not cure the lack of subject matter

6 juris diction.

7

8

9

1 0

1 1 s ponge  a s  dis cus s e d a bove .

12 5, The PUCN's notices did not state that the PUCN's decision would be

13 limited to granting or denying NV Energy's  applica tions. The s ta tement is  true  but

14 cannot justify the PUCN's hearing matters  and issuing orders on NEM1 rate

design when that matter was not submitted by NV Energy nor provided for with

4, The PUCN used the word "standing" one time. If it is  making an

argument that Petitioners lack standing the argument fails  because the PUCN

failed to support the  argument with any legal authority or argument. The

argument also fails  because the court can address subject matter jurisdiction sue

EI

i

15

16 some degree of specificity in the PUCN Notices.

17 6. The public and NEM1 customers should have familiarized

18 themselves with the  law that precipita ted the  applica tions. This  argument fa il

19 because the PUCN failed to support the arguments with any legal authority. The

20 argument also fails because the PUCN established the manner of giving notice,

21 and the PUCN regulation, NAC 703.160(11), does not require the public or NEM1

22 customers to familiarize themselves with the law and then guess what the PUCN

23 intends to or will hear and issue orders  on.

24 7, It is  unreasonable to require  notice so specific that the PUCN must

25 describe in detail the laws and outlining the scope of a  proceeding. Petitioners

26 have not argued that the PUCN must describe in detail the laws or outline the

27 scope of a proceeding. As the Nevada Supreme Court has sa id, the  notice  must

28 accurately reflect the subject matter to be addressed and be specific enough to

I
I
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1 a le rt a ll inte re s te d pe rs ons  of the  s ubs ta nce  of the  he a ring. If ma tte rs  a ris e  during

2 the  he a ring proce s s  tha t we re  not cove re d in a  notice  of he a ring, the  P UCN ca n

3 is s ue  ne w notice .

4 8 . Eve n if inte re s te d pe rsons  fa ile d to re a d S B 374 se c. 4.5, the y s till

5 could ha ve  inte rve ne d. This  a rgume nt fa ils  be ca us e  the  P UCN fa ile d to s upport the

6 a rgume nts  with a ny le ga l a uthority. The re  is  a  proce dure  to inte rve ne , but a

7 proce dure  to inte rve ne  doe s  not re me dy the  la ck of s ubje ct ma tte r juris diction tha t

8 re s ults  from cons titutiona lly a nd s ta tutorily de fe ctive  notice . The  P UCN ca nnot

9 fa il to give  notice  or give  de fe ctive  notice  be ca use  the re  is  a  proce dure  to inte rve ne .

10 S ta te d a nothe r wa y, the  P UCN mus t comply with the  notice  re quire me nts  e ve n

11 though the re  is  a  proce dure  to inte rve ne .

12 9 . P e titione rs  propos e  the  P UCN be  limite d to a cce pting or de nying

13 a pplica tions  without the  option of ma king modifica tions . P e titione rs  ha ve  not

14 ma de  this  a rgume nt. Modifica tions  to propos a ls  ma de  in a n a pplica tion ma y he

15 ma de  so long a s  the  P UCN doe s  not he a r ma tte rs  a nd is sue  orde rs  on ma tte rs  not

16 s ubmitte d by the  a pplica nt nor provide d for with s ome  de gre e  of s pe cificity in the

17 notice .

18 10. NEM cus tome rs ' inte re s ts  we re  re pre s e nte d a t the  he a rings . The

19 a rgume nt fa ils  be ca use  re pre se nta tion a t the  he a rings  doe s  not cure  the  la ck of

20 s ubje ct ma tte r juris diction ca us e d by the  cons titutiona lly a nd s ta tutorily de fe ctive

21 Notice s . The  a rgume nt a ls o fa ils  be ca us e  it fa ils  to cons ide r the  inte re s ts  of

22 me mbe rs  of the  public.

23 11. S ubs ta ntia l rights  of P e titione rs  we re  not pre judice d. The  a rgume nt

24 fa ils  be ca us e  la ck of pre judice  to s ubs ta ntia l rights  doe s  not cure  the  la ck of

25 s ubje ct ma tte r juris diction ca us e d by the  cons titutiona lly a nd s ta tutorily de fe ctive

26 Notice s .

27

28

I
;

12. NEM1 rates were discussed several times before the hearing. This

argument fails because discussing matters not covered in notices does not remedy l

E

1 1

1



1 the lack of subject matter jurisdiction caused by constitutionally and statutorily

2 defective notices.

3 13. Any defects in notice was cured by the rehearing. This argument fails

4 because the rehearing was limited to the issue of grandfathering. Because the

rehearing was limited to the issue of graf fathering it does not remedy the lack of

subject matter jurisdiction caused by constitutionally and statutorily defective

Notices.

Conclus ion

l

5

6

7

8

9

10 Because the PUCN heard matters and issued orders on matters not

11 submitted by the  applicant nor provided for with any degree  of specificity in the

12 Notices there was a denial of fairness and due process through inadequate Notice.

13 The PUCNlacked subject matter jurisdiction to hear matters  and issue orders  on

14 NEM1 customers ' ra te  design because that matter was not submitted by the

15

1 6

1 7

lb

1 9

20 NEM2 CUS TOMERS

21 Some Petitioners argued that the PUCN Orders should be set aside, at least

22 as to NEM1 customers, because the PUCN violated NEM1 customers' due process

23 rights  by fa iling to provide required notice . The a t-least-as-to-NEM1-customers

24 language implies that maybe the PUCN Orders should be set aside as to NEM2

25 customers as well. But none of the petitioners provided any legal authority or

26 argument to support this  implied assertion. Withoutlegal authority or a rgument

27 to support the  implied assertion, and the  fact that the  position of the  NEM1 and

28 NEM2 customers  are  different - for example , the  fact tha t the  applica tions  s ta te

applicant nor provided for with any degree of specificity in the Notices. The

PUCN's consideration of and orders on NEM1 customers ' rate  design violated

constitutional due process and NRS 7o3.32o (through NAC 7o3.16o(4))

provisions, and the orders were made upon unlawful procedure.

1 2
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The PUCN Order Is  Not Contrary to Law

l "[t]his  iiiing does  not [a]ffect the  rights  of NEM1 customers  in any way" - the

2 court declines to consider sue sponge whether PUCN's Order should be set aside

3 because the PUCN violated NEM2 customers ' due process rights by failing to

4 provide  required notice .

5

6

7 The PUCN Order is  consistent with legislative declarations regarding

8 renewable  energy and economic development. Moreover, notwithstanding the

9 PUCN's  authority to limit enrollment in ne t metering and to close  ne t metering to

10 new customer-generators, the PUCN Order does neither and provides that net

l l metering will continue to be  offered to both exis ting and future  customer

12 -generators . Electric utilities  in Nevada continue to offer net metering by "taking

13 the difference between (i) the electricity a customer generates and sends to the

14 utility, and (ii) the  e lectricity tha t a  utility sends  to the  customer." (Vote  Solar

15 Men. a t 11.) The PUCN Order increases the frequency of the  "netting" so that it

16 occurs on an hourly basis over the billing cycle. (R. at 515.)

17 Additionally, NRS 704.775, which outlines a  ra te  design requiring the

18 "banking" of excess  ldlowatt-hours  for re ta il compensation in future  billing

19 periods, was applicable  only to the net metering rates offered prior to the date  on

20 which the  cumula tive  ca pa city of ne t me te ring sys te ms  re a che d 235 me ga wa tts . S B

21 374, S e c. 2.95. The re fore , the  P UCN Orde r, which wa s  is sue d a fte r the

22 235-me ga wa tt thre shold wa s  re a che d on Augus t 20, 2015 (R. a t 16145.), doe s  not

23 viola te  the  law by replacing the  banking of e lectricity (kilowatt~hours) with the

24 banking of value-based bill credits .

2 5

2 6

27 For a  court to find that an administra tive  agency's  decis ion is  arbitrary or

28 capricious, the agency's decision "must be in disregard of the facts and

The  P UCN Ord e r Is  No t  Arb itra ry o r Ca p ric io u s

1 3

1



I
z

13
gi

g

I
t

8

3I

1 circumstances involved." Meadow v. Civil Service Ba. ofLWl4PD, 105 Nev. 624,

2 627, 781 P.2d 772, 774 (1989). Nevada courts have traditionally upheld PUCN

3 decisions "if there [is] substantial evidence in the record to support the [PUCN's]

4 orders." Public Service Comm'n of Nevada v. Conh'nenz'al Tel. Co., 94 Nev. 345,

5 348, 580 P.2d 467, 469 (1978). Substantial evidence is that which "a reasonable

6 mind might accept as adequate to support a conclusion."Nevada Power Co. v.

7 Public Utilities Commission, et al., 122 Nev. 821, 834, 138 P.3d 486, 495 (2006).

8 The PUCN's decision in this case is not arbitrary or capacious because the

9 PUCN did not disregard the facts or circumstances involved. Rather, the PUCN

10 relied on substantial evidence in the form of extensive cost-of-service studies and

11 voluminous testimony submitted by various parties to the underlying proceedings .

12 Based on substantial evidence, the PUCN reached a finding that

13 eustomengenerators cause NV Energy to incur costs that were not being recovered

14 from custornengenerators under the prior net metering rates. Also, based on

15 substantial evidence, the PUCN imposed increased fixed charges on

in customer-generators to ensure that NV Energy is not forced to recover from other

17 ratepayers the fixed costs associated with providing standby electric service to

18 customer-generators. Finally, the PUCN relied on substantial evidence in the

19 record when it adopted its market-based valuation of the net excess electricity

20 produced by customer-generators. This court cannot substitute its judgment for

21 that of the PUCN as to the weight of the evidence on questions of feet such as the

22 cost of serving customer-generators or the value of net excess electricity.

23

24

25

26

27

28

The  P UCN Ord e r Do e s  No t Vio la te  the  Co n tra c t Cla us e  o f the  Un ite d
S ta te s  Co ns titu tio n

There is  no evidence supporting the assertion that the PUCN Order impairs

any contractual rights  in violation of the  Contract Clause. The record does not

show that there  was any contract or contractual provision promising a  particular

1 4
\

|
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utility rate to customer-generators. Rooftop solar companies and their customers

remain free to perform their obligations under contracts that were executed prior

to the PUCN Grder being issued. The PUCN Order could result in certain

customers receiving returns on their investments that fail to meet expectations,

but expectations alone are not sufficient to sustain a contract impairment claim.

In light of the Powers bestowed upon the PUCN by the Legislature, net metering

customers entered into agreements with their solar companies "subj et to any

regulating legislation which the State might enact to protect its citizens." Koscot

Interplanetary,Inc. v Draney, go Nev. 450, 458, 530 P.2d 108, 113 (1974).

Statutes do not provide "contractual" benefits or guarantees.Id., see also K-Mart

Corp v. State Indus. Ins.Sys., 101 Nev. 12, 20, 693 P.2d 562, 567 (1985). By

establishing net metering statutes, the Nevada Legislature did not promise that

net metering rates would remain at any particular level in perpetuity or that the

law would never change. See id.; see alsoRobertson v. Kulongoski,466 F.3d 1114,

1117 (9th Cir. 2006).
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1

2

3

4

5

6

7

8

9

10

1 1

1 2

13

1 4

15

16

17 Conclus ion

18 The Court must affirm the challenged orders as to NEM2 customers

19 because Petitioners  fa iled to carry their burden of proof that the  orders  viola te

20 constitutional or s ta tutory provis ions, exceed the  s ta tutory authority of the  PUCN,

21 were made upon uniawtul procedure, affected by other error of law, are  clearly

22 erroneous in view of the reliable, probative, and substantial evidence on the whole

23 record, are  arbitrary or capricious, or characterized by abuse of discretion.

2 4

2 5

2 6

2 7

2 8

ORDER
e
f

IT IS ORDERED :

The Petition for Judicial Review is granted in part. The orders, insofar as

they concern NEM1 customers, are set aside and remanded because the orders

1 5

s
f

s

f
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1

2

were made in violation of constitutional and statutory provisions, and were made

upon unlawful procedure

The Petition is denied in part. The orders, insofar as they concern NEM2

customers. are alffirlned

September 12, 2016

4

5

6

1,l°:mrss'1a. Wu;son JR
lp)s'rRtc'I' JUDGE

12

14

16

18

19

20
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24
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28

9

10

16



3

4

CERTIFICATE OF SERVICE

I certify that I am an employee of the First Judicial District Court of

Nevada; that on the 1 8 day of September, 2016, I served a copy of this

document by planing a true copy in an envelope addressed to :
4
I

I
l

6
Christopher Mixson, Esq.
5594 B Longley Lane
Reno, NV 89511

Le s lie  Ba ugh, Esq.
225 Broa dwa y, S te  1670
S a n Die go, CA 92101-5000

I

8

9

Carolyn Tanner, Esq.
Garrett Weir
PUCN
1150 E. William Street
Carson City, NV 897o1

Tami Cowmen, Esq.
Philip Hymanson
3773 Howard Hushes Pkwy, Ste
s o o n
Las Vegas, NV 89169

1 1

1 2

Public Utilities Commission of
Nevada Reulatory Operations Staff
1150 E. Wit lam Street, Ste 250
Carson City, NV 89701

Solar Energy Industries Association
Lucan Foletta, Esq.
100 Liberty Street, lo"' Floor
Reno, NV 89501

1 3

1 4

15

Bureau of Consumer Protection
Eric Witkosld, Chief DAG
Michael Sanders, DAG
10791 West Twain, Ste 100
Las Vegas, NV 89135

The Alliance for Solar Choice
Kathleen Drakulich, Esq.
Adam Hosier-I-Ienner, Esq.
100 w. Liberty Street, lath Floor
Reno, NV 89501 I

1 6

17

no Energy
Elizabeth Elliott,
6100 Neill Road
Reno, NV 89501

Esq.
Arturo Gonzalez, Esq.
Christopher Carr, Esq.
Navy Dhillon
425 Market Street
San Francisco, CA 94105

1

19
Leif Reid, Esq.
50 W. Liberty Street, Ste 410
Reno, NV 89501

Joseph Palmore, Esq.
Morrison 8: Foerster, LLP
2000 Pennsylvania Avenue NW
Washington DC 20006

8
E

2 1

2 2

For Vote Solar
Ear"thJustice
Sara Gersen, Esq.
boo Wilshire Blvd, Ste 1000
Los Angeles, CA 90017

Nevadans for Clean Affordable
Reliable Energy
Robert Johnston, Esq.
550 W. Musser Street, Ste H
Carson City, NV 89703

i1
1

24 NW 5

25

Jim] Tauter, Esq.
1625 Massachusetts Avenue,
Ste 7o2
Washington, DC 20036

26

Washoe County School District
Neil Rombardo, General Counsel
Jason Geddes, PhD
425 E. 9"' Street
Reno, NV 89512

I

8
4

27
///

2 8

Southern Nevada Homebuilders
Association
Joshua Hicks, Esq.
5371 Kietzke Lane
Reno, NV 89511 '

1 7

ll al



Bombard Renewable Energy
Martha Ashcroft, Esa
7251 West Lake Mead Blvd, Ste 300
Las Vegas, NV 89128

Great Basin Solar Coalition
Jerry Snyder, Esq.
429 Plumb Lane
Reno, NV 89509

\

ixlder
Judicial Assistant
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.
!

l

2

3

4

5

6 the envelope sealed and then deposited in the Court's central mailing basket in the

7 court clerk's office for delivery to the USPS at 1111 South Roop Street, Carson City,

8 Nevada, for mailing.
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