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SECURITIES DMSION'S REPLY TO
POST-HEARING BRIEF OF
RESPONDENT LUCIO GEORGE
MARTINEZ

10
Lucio Ge orge  Ma rtine z a nd Lisa  K. Ma rtine z,
husband and wife ,

11

12

) DOCKET no. S-20948A-l 5-0422
)

Shadow Beverages and Snacks, LLC, an Arizona )
limited liability company, )

)
)
)
)
)
)
)
l

Samuel A. Jones, a  married man,

Respondents.

13
o f t h e Arizona Corpora tion Commiss ionThe Securities Division ("Division")

14
("Commission") replies to the post-hearing brief of Respondent Lucio George Martinez ("Martinez")

15
as  follows.
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1 . S ha d o w ' s  Om is s io ns  W e r e  M a t e r ia l
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Martinez argues that Shadow Beverages and Snacks, LLC's ("Shadow") default on a note to

its first note investor, Mr. Karts, was not material information for later investors because the note was

informally extended due to Mr. Karts' illness. However, for any reasonable investor considering

investing in a Shadow note, Shadow's failure to timely pay past note investors would be a significant

decision point. C_aruthers v. Underhill, 230 Ariz. 513, 524, 'H 43 (Ct. App. 2012) (material if

substantial likelihood that fact would be significant to deliberations of a reasonable investor). If

Shadow had told investors of the default and its explanation, then the investors would have had an

opportunity to deliberate on the explanation and its credibility. However, even if a reasonable

investor would consider and accept the explanation, the underlying default would still be
26
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1 significant to tha t investor's  de libera tion on whether to accept the  explanation, so the  default would

s till be  ma te ria l.2

3

4

Simila rly, omitting Shadow's  de faults  on Mr. Tunne l's  note s  was  ma te ria l even if Shadow

wa s  a dvise d (incorre ctly) tha t its  s e ttle me nt with Mr. Tunne l cre a te d some  le ga l fiction tha t the

de faults  did not occur. The  de faults  would be  s ignificant to a  reasonable  inves tor's  de libe ra tions ,5

6

7

8

a nd no le ga l fiction would cha nge  tha t s ignifica nce .

Also, S ha dow de fa ulte d on e ve ry note  ra ise d in the  e vide nce , a nd those  othe r de fa ults  would

still be  mate ria l regardless  of the  Kamas and Tunne l de faults .

9 11. Martinez Was  a  Control Pers on Even If He  Did Not Have  Exc lus ive  Control

10 Martinez argues that he is not liable as a  control person of Shadow because he "did not have

11 sole  decis ion madding P owers
99

» c |  a This  a rgument mis takes  the  lega l s tandard. An entity can have

12
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multiple  control pe rsons . See  Eas te r Vangua rd For ex Ltd. v. Ariz. Corp. Comm'n, 206 Ariz. 399,

413, 1144 (Ct. App. 2003) (affirming Commission decision that two men were both control persons of

the  same  entity). Also, even if Martinez had not had the  power to control Shadow on his  own, he

would have had such power as part of a  control group because he was a  member of the board.1 "...

[T]he evidence need only show that the person targeted as a  controlling person had the legal power,

e ithe r individua lly or a s  pa rt of a  control group, to control the  a ctivitie s  of the  prima ry viola tor."

Eastern Vanguard, 206 Ariz. at 412, 1142.

19 111. Ma rtin e z's  Ma rita l Co mmu n ity Is  Lia b le

20
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Ma rtine z's  a rgume nts  a bout the  la ck of be ne fit to the  community a nd his  wife 's  le ve l of

knowle dge  a pply the  wrong s ta nda rd. "If the  hus ba nd a cts  with the  obje ct of be ne fitting the

community the  obliga tions  so incurred by him are  community in na ture , whether or not the  wife

approved thereof." Ells worth v. Ells worth, 5 Ariz.App. 89, 92 (1967). Even if Martinez had neve r

drawn any salary from Shadow, his actions were  intended to benefit the  community. Martinez's  goal

was for Shadow to be  a  s ignificant financia l success, s imilar to Vitamin Water, and his  e fforts  were25
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IV. Conclusion

ARIZONA CORP ORATION COMMIS S ION

1 directed at that goal.2 If Shadow had been successful, then his equity interest in Shadow would have

2 been a  va luable  community a sse t. The  cases  Martinez cite s  a re  not applicable  because  they a re

3 intentional tort cases for which a  different standard applies, but this is not a  tort case.

4

5 Based on a  correct applica tion of the  re levant legal s tandards, Martinez's  a rguments should

6 be rejected.

7

8 RESPECTFULLY SUBMITTED this  29th day of September, 2016.
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2 s-87 p. 59:25-p.60: 13

By:
P a ul Kitchin
Attorney for the  Securitie s  Divis ion of the
Arizona  Corpora tion Commission
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On this  29th day of September, 2016, the  foregoing document was  filed with Docke t Control a s  a

S e curitie s  Divis ion Brie f, a nd copie s  of the  fore going we re  ma ile d on be ha lf of the  S e curitie s

Divis ion to the  following who ha ve  not cons e nte d to e ma il s e rvice . On this  da te  or a s  s oon a s

pos s ible  the re a fte r, the  Commis s ion's  e Docke t progra m will a utoma tica lly e ma il a  link to the

foregoing to the  following who have  consented to email se rvice .
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Lucio George  Martinez
Lisa  K. Ma rtine z
1772 S Comanche Dr.
Chandler Arizona 85286
Respondents
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