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In the matter of:

8
CONCORDIA FINANCING COMPANY, LTD,
a/k/a "CONCORDIA FINANCE,"
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1 0 ER FINANCIAL & ADVISORY SERVICES,
LLC,

ER RESPONDENTS'
REPLY IN SUPPORT OF

MOTION IN LIMINE NUMBER ONE
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13 DAVID JOHN WANZEK and LINDA
WANZEK, husband and wife,
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Respondents.

Respondents  ER Financial  & Advisory Services ,  LLC' ,  Lance Michael  Borsch,  David

John Wanzek,  and Linda Wanzek (the "ER Respondents") rep ly in support  of their  Motion in

Limine Number One ("Motion"),  which objects  to the Securi t ies  Divis ion's  Proposed Exhibits

1 8 Nos. S-176(a) and S-176(b). These documents are out-of-state administrative orders, entered

19
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without  not ice,  hearing or any part icipat ion by the ER Respondents .  They are i rrelevant  and

unduly prejudicial.  The exhibits should not be admitted.

2 1 1. These exhibits are not "adoptive admissions."
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For the firs t  t ime in i ts  Response,  the Division argues that  the orders are admissible as

"admissions" of Mr.  Bersch and Mr.  Wanzek.  The ER Respondents  did not  prepare the orders ,

nor have they ever agreed to the orders or said they were correct.  The Division does not contend

25 otherwise. Instead, the Division makes the Orwellian argument that Mr. Bersch's and Mr.
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28 1 To the extent it has continued existence and the capacity to be sued.
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Wanzek's fa ilure  to  re s pond is  a n a dmis s ion-tha t s ile nce  is  s pe e ch, a s  oppos e d to its  ve ry

opposite .

The  Divis ion re lie s  on Rule  801(d)(2)(B) of the  Arizona  Rule s  of Evide nce . The  800

rule s  a re  the  "hea rsay" rule s , and rule  801(d) cove rs  "s ta tements  tha t a re  not hea rsay".
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Ye t on

the  ve ry sa me  da y, in its  Re sponse  to the  ER Re sponde nts  othe r motion in limine , the  Divis ion

a rgue d tha t the  he a rsa y rule s  do not a pply to Commiss ion he a rings . The  Divis ion ca n't ha ve  it

both wa ys-the  he a rsa y rule s  ca nnot a pply only whe n it suits  the  Divis ion.

To the  e xte nt the  he a rs a y rule s  a pply to this  ca s e , Rule  801(d)(2)(B) re quire s  tha t a

s ta tement offe red aga ins t a  pa rty be  "one  the  pa rty manife s ted tha t it adopted or be lieved to be

true ." Here  the re  is  no manifes ta tion tha t any of the  ER Respondents  adopted the  s ta tements  in

the  adminis tra tive  orders  or be lieved them to be  true .

The  Divis ion a rgues  tha t Mr. Bersch and Mr. Wanzek's  adoption of the  s ta tement can be

shown by a n "a doptive  a dmis s ion". This  e xce ption tre a ts  s ile nce  a s  a n a dmis s ion, but only in

e xtre me ly na rrow circums ta nce s . This  kind of e vide nce  is  only to be  us e d "with ca ution", a nd

with awareness  tha t "[s ]ilence  may be  motiva ted by many factors  othe r than a  sense  of guilt or

la ck of a n e xculpa tory s tory." 262 (7th e d.), see  a lso 4 Mue lle r &

Kirkpa trick, 8:47 (4th e d.)(noting tha t the re  "ma y be  othe r fa ctors  a t work

tha t make  the  behavior of the  s ilent party too ambiguous to inte rpre t as  an adoption")

Procedura lly, an adoptive  admission can be  employed only if the  judge  makes an express

"de te rmina tion tha t, under the  circumstances , an innocent de fendant normally would re spond to

the  s ta tement." United S ta te s  v. Scha j 948 F.2d 501, 505 (9th Cir. 1991), see  a lso S ta te  v.

Widennofe r, 950 P .2d 1383, 1388 (Mont. 1997)(re jecting adoptive  admiss ion because  the re  was

no express  de tennina tion by the  tria l court). Further, in "a ll cases , the  burden is  on the  proponent

to convince  the  judge  tha t in the  circumsta nce s  of the  ca se  a  fa ilure  to re spond is  so unna tura l

tha t it supports  the  infe re nce  tha t the  pa rty a cquie sce d in the  s ta te me nt." Vazquez v. Lopez-

Rosa rio, 134 F.3d 28, 35 (le t Cir. 1998)(quoting Riccia rdi v. Childre n 's  Hos p. Me d Ctr., 811

F.2d  18 , 24  (le t Cir.  1987),  wh ich  in  tu rn  quo te d  J .  We ins te in  & M. Be rge r, Weinste in's

Evidence 11 801(d)(2)(B)[01], a t 801-202 n.l5 (1985) (inte rna l quota tion ma rks  a nd a lte ra tions
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omitte d)), s e e  a ls o Towe r v. Gra ce  Childre n's  P roducts , Inc., 431  F.3d  572, 576  (7 th  Cir.

2005)(a lso citing Riccia rdi). Thus  the  Divis ion ha s  the  burde n of s howing-a nd the  ALJ  mus t

e xpre ss ly find-tha t fa iling to re spond to the  Ca lifornia  a dminis tra tive  orde rs  wa s  "so unna tura l"

tha t it should be  de e me d a n a gre e me nt to e a ch s ta te me nt in the  orde rs . The  Divis ion ca nnot

make  such a  showing.

As  e xpla ine d a t le ngth in the  Motion, the  ER Re s ponde nts  ma de  a  ra tiona l a nd ve ry

unde rs ta nda ble  de cis ion to not re spond to the  Ca lifornia  a dminis tra tive  orde rs . The  Ca lifornia

8 a dminis tra tive  orde rs  we re  me re  "de s is t a nd re fra in" orde rs  with no fina ncia l lia bility. Mr.

9 Be rs ch a nd Mr. Wa nze k we re  me re ly be ing told to s top s e lling Concordia 's  truck fina ncing

1 0

11 Ca lifornia  orde rs .

1 2

contra cts -s ome thing the  Divis ion's  own a lle ga tions  cla im the y s toppe d doing long be fore  the

While  the  Divis ion  s e e ks  ove r $8  million  in  pe na ltie s , re s titu tion  a nd

forfe iture  in this  ca se , the  Ca lifornia  orde rs  imposed $0 in liability. Thus , it makes  sense  to fight
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in Arizona  but not in Ca lifornia . Fighting the  cha rge s  in Ca lifornia  would ha ve  be e n e xpe ns ive ,

re quiring a n e xpe rt in Ca lifornia  s e curitie s  la w. It would ha ve  ma de  little  s e nse  to spe nd la rge

sums to de fend aga ins t $0 in potentia l liability, or to prese rve  the  right to se ll contracts  tha t even

the  Divis ion says  they haven't sold in yea rs .

In re s pons e , the  Divis ion s ugge s ts  tha t Be rs ch a nd Wa nze k s hould ha ve  fought the

Ca lifornia  orde rs  to pre se rve  the ir re puta tions , or to a void pote ntia l dis cipline  by the  Boa rd of

Accountancy. But fighting ma y jus t ha ve  dra wn furthe r public a tte ntion, a nd a ny pote ntia l

discipline  is  spe cula tive . In fa ct, the  Boa rd ha s  not a cte d, a nd give n the  a ge  of the  a lle ga tions

a nd the  fa ct tha t Concordia  pa id out more  tha n it pa id in, it is  unlike ly tha t the y would a ct.

Furthe r, if Be rsch and Wanzek were  truly conce rned about an is sue  with the  Boa rd, they would

have  conse rved the ir re source s  for a  ba ttle  the re , ra the r than fighting an orde r with no financia l
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consequences.

In any event, the  ER Respondents  do not have  to demons tra te  tha t the ir decis ion to not

litiga te  in Ca lifornia  wa s  wis e  or s tra te gica lly s ound. Ra the r, the  Divis ion be a rs  the  he a vy

burde n of showing tha t unde r the se  circums ta nce s  "a  fa ilure  to re spond is  so unna tura l" tha t it

should be treated as an admission. Vazquez, supra. They have not done so.
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A few federa l cases  a llow for adoptive  admiss ions  in response  to writings , such as  le tte rs .

262 (7th e d.)(but noting tha t "[c]e rta inly such a  fa ilure  to re ply will

often be  le ss  convincing than s ilence  in the  face  of an ora l cha rge"). But Arizona  has  a  diffe rent

ru le -to  qua lify a s  a n  a doptive  a dmis s ion  in  Arizona , the  s ta te me nt mus t be  ma de  in  the

defendant's  "presence " S ta te  v. Va n Winkle , 229 Ariz. 233, 235, 11 7, 273 P .3d 1148, 1150

(2012), Sta te  v. Sa lz, 103 Ariz. 567, 569, 447 P .2d 541, 543 (1968). The  Divis ion does  not make

such a n a lle ga tion he re . And e ve n unde r the  Fe de ra l rule , s ile nce -in-re sponse -to-writings  is

ra re ly trea ted as  an admiss ion. A good example  is  Taber v. Grace  Children's  P roducts , Inc., 43 l

F.3d 572, 576 (7th Cir. 2005). In tha t ca se , the  Consume r P roduct S a fe ty Commiss ion s e nt a

le tte r re ga rding a n a lle ge dly de fe ctive  child s wing. In a  s ubs e que nt wrongful de a th ca s e , the

le tte r wa s  not a dmis s ible . The  Court note d tha t fa iling to re s pond to the  le tte r wa s  not "s o

unna tura l" tha t it should be  trea ted a s  an admiss ion, noting in pa rticula r tha t "the  le tte r does  not

ma nda te  a ny corre ctive  a ction be yond tha t a lre a dy volunta rily unde rwa y." Id Like  the  CP S C's

le tte r in Towe r, the  Ca lifornia  a dminis tra tive  orde rs  re quire d no a ction othe r tha n a  ce s sa tion,

which had a lready occurred yea rs  be fore . Thus , even unde r the  Fede ra l ve rs ion of the  rule , the

orde rs  would not be  admiss ible . Nor a re  they admiss ible  in Arizona .

1 7 11. 1`l3_e_ exhibits are no§_0§l;erwise admissible.
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The  Divis ion a rgue s  tha t the  orde rs  a re  a dmiss ible  a s  re le va nt e vide nce  unde r Rule s  of

Evide nce  402 a nd 403. But the  Divis ion ha s  a ffirma tive ly invoke d Rule  801 a bout he a rs a y.

Because  the  orders  do not qualify as "non-hearsay" admissions, they are  hearsay and must not be

admitted even if they a re  re levant.

But the y a re  not re le va nt. The  orde rs  we re  a dopte d without notice  or he a ring. The y

conce rn Ca lifornia  law as  applied to acts  in Ca lifornia . This  ca se  conce rns  Arizona  law and acts

within or from Arizona . Furthe r, even if the  adminis tra tive  orde rs  were  re levant and not hea rsay,

the y would be  ina dmis s ible  be ca us e  "the ir proba tive  va lue  is  s ubs ta ntia lly outwe ighe d by a

da nge r of... unfa ir pre judice , [or] confus ing the  is sue s ." Arizona  Rule s  of Evide nce , Rule  403 .

He re  the  da nge r of confus ion a nd pre judice  is  subs ta ntia l. The  e xis te nce  of the se  out-of-s ta te

orde rs  ma y unduly s wa y the  Commis s ion. Inde e d, e vide nce  of prior proce e dings  is  ofte n
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excluded a s  unduly pre judicia l. See  e .g. Cracked v. Alls ta te  Ins . Co., 208 Ariz. 252, 266-67, W

46-54, 92 P .3d 882, 896-97 (App. 2004)(a ffinning exclus ion of prior proceeding evidence  due  to

pre judicia l e ffe ct). This  ca s e  s hould be  de cide d by the  fa cts  a nd e vide nce  pre s e nte d to this

Commis s ion. The  Divis ion ha s  s ubmitte d e xte ns ive  lis ts  of witne s s e s  a nd e xhibits . These

exhibits  have  little  if any va lue , we ighed aga ins t the  risks  of pre judice  and confus ion they should

not be  admitted.
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7 III. Co n c lu s io n .
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The  ER Re s ponde n ts ' Motion  a rgue d  tha t the  o rde rs  ma y no t be  us e d  fo r is s ue

pre clus ion.2 The  Divis ion ha s  not dis pute d this  point. While  the  Divis ion a rgue s  tha t the s e

the  Divis ion ha s  not me t the  he a vy

burde n re quire d to show a n a doptive  a dmis s ion. The  Ca lifornia  orde rs  a re  irre le va nt he a rsa y,

and even if re levant, the ir limited va lue  is  fa r outwe ighed by the  risks  of pre judice  and confus ion.

Accordingly, the  exhibits  should not be  admitted.

Ca lifornia  a dminis tra tive  orde rs  a re  "a doptive  a dmiss ions",

RESPECTFULLY SUBMITTED this
If*/ 9 day of August 2016.
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By w~4~88 IAQU4 /

Timothy J . Abo
S NELL & WILMER L.L.P .
One  Arizona  Center
400 East Van Buren
Phoenix, AZ 85004-2202
Phone: 602.382.6347
E-ma il: tsabo@sw1aw.com
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2 The  Motion a lso made  an argument under Rule  106, the  Rule  of Comple teness . The  ER
Respondents concede that the  subsequent Arizona Supreme Court case  cited by the  Division
controls  and the  Rule  106 a rgument is  no longer viable .
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P a ul J . Roshka , J r.
Cra ig  Wa ugh
P O LS INE LLI,  P .C .
One  Ea s t Wa shington S t., S uite  1200
P hoe nix, AZ 85004-2568
P hone : 602.650.2098
E m a il: pros hka @ pols ine 1li.com

Attorneys for the ER Respondents
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Origina l + 13 copie s  of the  foregoing
file d this I9 -' day of Augus t 2016, with:

Docke t Contro l
Arizona  Corpora tion Com m is s ion
1200 We s t Wa s hington
P hoe nix, Arizona  85007
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Copies  of the  foregoing hand-de live red/mailed
this /2' *Vday of August 2016, to:12
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Ma rk H. P re nt, Esq.
Adminis tra tive  La w Judge
He a ring Divis ion
Arizona  Corpora tion Commiss ion
1200 West Washington
Phoenix, Arizona  85007

James D. Burgess, Esq.
S e curitie s  Divis ion
Arizona  Corpora tion Commiss ion
1300 West Washington, 3rd Floor
Phoenix, Arizona  85007
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Ala n S . Ba s kin, Es q.
Da vid E. Wood, Es q.
Ba s kin Richa rdo, P LC
2901 North Ce ntra l Ave nue , S uite  1150
P hoe nix,  AZ 85012
Attorne ys  for Concordia  F ina nce  Compa ny, LTD.
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