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DOCKET NO. §-20906A-14-0063
In the matter of:

CONCORDIA FINANCING SECURITIES DIVISION’S RESPONSE
COMPANY, LTD, a/k/a TO MOTION IN LIMINE NUMBER
“CONCORDIA FINANCE,” TWO: OBJECTION TO PROPOSED

EXHIBIT 177
ER FINANCIAL & ADVISORY
SERVICES, L.L.C.,

Anizona Corporation Commission

LANCE MICHAEL BERSCH, and DOCKET ED
DAVID JOHN WANZEK and LINDA AUG 0 1 2018
WANZEK, husband and wife,

DOGKETED Y |

Respondents.

Ny

The Securities Division (“Division”) of the Arizona Corp‘oration Commission
(“Commission”) respectfully requests that this Tribunal deny the ER Respondents’!
Motion in Limine Number Two: Objection to Proposed Exhibit S-177. Proposed
Exhibit S-177 is a chart that the Division’s Chief Investigator, Gary Clapper,
prepared to summarize the Division’s March 2015 telephonic interviews of dozens

of investors.? The Division’s investigators used a uniform questionnaire to speak

! This response refers to the following Respondents as “the ER Respondents”: ER
Financial & Advisory Services, LLC (“ERF”), Lance Michael Bersch (“Bersch”),
David John Wanzek (“Wanzek”) and Linda Wanzek (“Mrs. Wanzek™).

2 A true and correct copy Exhibit 8-177 is attached to this Response at Tab A.
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with the investors. The questionnaire asks specific questions as to the identity of the
salesperson who sold the investor his or her Concordia investment and precisely what
representation(s) the investor received prior to investing. A sample questionnaire is
attached at Tab B. On April 15, 2015, the Division produced to the Respondents all
the questionnaires upon which proposed Exhibit 177 is based.

Proposed Exhibit S-177 is admissible as a summary under Rule 1006, Arizona
Rules of Evidence. Although it summarizes hearsay statements from the investors
as recorded on the questionnaires, their statements are substantial, reliable and

probative within the meaning of A.R.S. § 41-1062(A)(1).

The Evidence Summarized In Proposed Exhibit S-177 Is Admissible Because I't
Is Substantial, Reliable And Probative.

The Administrative Procedures Act (“APA™)* allows the use of hearsay
evidence. A.R.S. § 41-1062(A)(1) provides in relevant part;

A hearing may be conducted in an informal manner and without
adherence to the rules of evidence required in judicial proceedings.
Neither the manner of conducting the hearing nor the failure to
adhere to the rules of evidence required in judicial proceedings shall
be grounds for reversing any administrative decision or order
providing the evidence supporting such decision or order is
substantial, reliable, and probative. Irrelevant, immaterial or
unduly repetitious evidence shall be excluded. ... (Emphasis added).

Reliable hearsay is admissible in an administrative proceeding and may even be the
only support for an administrative decision. Wieseler v. Prins, 167 Ariz. 223, 227,
805 P.2d 1044, 1048 (App.1990). If the circumstances establish that the evidence is

trustworthy the hearsay is both reliable and admissible.

*AR.S. §§41-1001 to 1092.12.




11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

S-20906A-14-0063

The evidence recorded on the investor interview questionnaires and
summarized in proposed Exhibit S-177 is substantial, reliable and probative. The
investors’ statements about what statements particular respondents made, and did not
make, in selling Concordia’s investment contracts are substantial and highly
probative because they tend to prove “who said what to whom.” This evidence will
be central to proving or disproving the facts at issue.

The ER Respondents have not shown that the investors’ statements
summarized in proposed Exhibit S-177 are irrelevant, immaterial or unduly
repetitious. The ER Respondents do not contend in their Motion that proposed
Exhibit S-177 is inaccurate.

The ER Respondents will have a full opportunity at the hearing to cross-
examine Chief Investigator Clapper and any other investigators the Division may
call regarding proposed Exhibit S-177 and the investors’ interviews undetlying it. If
the ER Respondents can show this evidence is untrustworthy or unreliable, the
Tribunal will either exclude it or give it little to no weight. As long as this evidence
is deemed reliable and relevant, however, it should be admitted.

Conclusion

For all the foregoing reasons, the Division respectfully requests that this
Tribunal deny the ER Respondents’ Motion in Limine Number Two.
RESPECTFULLY SUBMITTED this 15" day of August, 2016.

ARIZONA CORPORATION COMMISSION

By: /)/vav? D- /?_//

Jame;{b. Burgess
Attordey for the Securities Division of
the Arizona Corporation Commission
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ORIGINAL and 6 copies of the foregoing
filed this 137 day of August, 2016, with:

Docket Control

Arizona Corporation Commission
1200 W. Washington St.
Phoenix, AZ 85007

COPY of the foregoing hand-delivered
this 15T day of August, 2016, to:

The Honorable Mark H. Preny
Administrative Law Judge
Arizona Corporation Commission
1200 W. Washington St.
Phoenix, AZ 85007

COPIES of the foregoing mailed and emailed
this 157 day of August, 2016, to

Alan S. Baskin

David E. Wood

Baskin Richards PLL.C

2901 N, Central Avenue, Suite 1150

Phoenix, Arizona 85012
Attorneys for Concordia Financing Company, Ltd.

Paul J. Roshka, Jr.
Craig M. Waugh

POLSINELLI

One East Washington Suite 1200

Phoenix, AZ 85004

Attorneys for ER Financial & Advisory Services, LLC,

Lance Michael Bersch, David John Wanzek, and Linda Wanzek

Timothy J. Sabo

Snell & Wilmer,

400 E. Van Buren St. #1900

Phoenix, AZ 85004

Attorneys for ER Financial & Advisory Services, LLC,

Lance Michael Bersch, David John Wanzek, and Linda Wanzek
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Spuks Ta - (|G
* B3m- 2f3)16€ 1155ues - 010 (e Back. 3[s0frs 70 ANSWER_(?¢)

IOIO HRS. — INVES"% ’éEQuFﬂ&Q CALL BAC K. Oy

# (Auko on 3fi0)is @
AT 1000 yes .

Questions for Investors in Concordia / ER Finance

INVESTIGATOR Daezus L. [AYLo = pate U3 - 09- 20iS

INVESTOR Qom DAvib P PHONE @qw)
' (4928) 396 599

ADDRESS S’AME AS (ISTED— CITY - £Qm€E

state._ AZ. E-Mail L#LE/MEE@QRBU\B@&W

1. How did you learn about the investment opportunity in Concordia/ ER Finance?
So-u Tn- Ao Toes HIm RBouT 7 - FAmILM PURCHASEDL TT —

2. Who was the salesperson [Michael BerschiDavid Wanzek ) inda Wanzek or
someone else]? Circle name, (or) (Oww FErRsO~n NE EVER. DEALT wim})

3. Before you invested, did the salesperson show vou any materials? If so, what
were they? IO Ao7 SEe AAN 0F THOSE DocimEnts.

a. Did you sec the Powerpoint printout [ emailed to you (ACC004304-4314)?
Y( ) N() UNK( )

Who showed it to you [Michael Bersch, David Wanzek, Linda Wanzek or
someone else] Circle name, (or) Al ngsm,ﬁm LRSS SHOwn —

*If so, what information, if any, in the Powerpoint printout made vou think this
would be a good investment?

L. “Safety of Principal”™? Y ( ) N(Y) UNK( )
2. “Higher Guaranteed Interest Rate®? Y ( ) N ()/) UNK ()
3. “Ligquidity”? Y (X) N (g) UNK( )
. “Concordia guarantees 1o replace any nonperforming contract with one of
equal or greater value”? Y () N (Y)
5. “Servicing Agreements pay a guaranteed([10%])or 12%]2” Y(x) N( ) U( )
6. “Servicing Agreements provide a safety@aﬁcipal guarantee and 100%
liquidity in the event of emergency need”? Y (X) N( ) UNK ( )
7. “Higher guaranteed yield to offset inflation, safety of principal backed by
collateral and 100% liquidity...”? Y (X) N( ) UNK( )
8. “You can double your guaranteed interest rate of return without
sacrificing safety of principal guaranteed or liquidity”? Y ( ) N (}{) UNK ( )

4
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[f they didn’t see the powerpoint were they told the above words during the
presentation and by whom. Y()() N( ) [Michael Bersch,(David W@j{) Linda
Wanzek or someoune else] Circle name, (or) -

b. Did you see first flowchart I emailed to you (ACC004301)? Y( YN U()
i. [f'so, what information, if any, in the flowchart made you think this would

be a good investment?

1. “Product approved by Kansas City Life Ins., Broker Sunset Financial”?

Y( ) NGO U )

¢. Did you see second flowchart I emailed to you (ACCO04825?Y( )N( YU ()
i. If so, what information, if any, in the flowchart made vou think this would

be a good investment?

i. “Product approved by Kansas City Life Ins., Broker Sunset Financia]”?

YN U()

4. Did the salesperson [Michael Bersch, David Wanzek, or Linda Wanzek or
someone else] use the words “guaranteed” or “liquid” in describing the investment
to you?

Y()) N( ) U( )/ Circle name, (or)

5. Did the salesperson | Bersoh, or Linda Wanzek] inform you of

any potential risk(s) of the investment? Y( ) N(}) U( )

6. In deciding to invest, did you rely on:
a. Powerpoint? Y( ) N(}()
b. First or Second Flowchart? Y( ) N(X)
¢. The description of the investment as “guaranteed”? Yg)( YN( )
d. The description of the investment as “liquid”? Y(X) N( )

7. Did the salesperson [Bersch, § iavid Wanzek) or Linda Wanzek or someone else]
know your ability to withstand a loss of your investment? Y(X) N( HYU( )
Circle name, (or)__(LArsEK. Tab ths TRIES F KMOWS  HIS IO STTURFro™I
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