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STATE OF ARIZONA
7e

Corporation Commission

(Al .4&

CERTIFICATION

[, Mark Dinell, certify that I am the Assistant Director of the Arizona Corporation
Commission’s Securities Division and that I have legal custody of the records of the Securities
Division. I certify that I have directed a diligent search of the Securities Division records and the
records reflect that during the period of January 1, 2009 to December 31, 2014, SHADOW
BEVERAGES AND SNACKS, LLC has not filed with the Arizona Corporation Commission a
notice pursuant to A.R.S. § 44-1850 of the Securities Act of Arizona or Article 12 of the
Arizona Investment Management Act (A.R.S. § 44-3321 ef seq.); has not registered securities
with the Arizona Corporation Commission by description pursuant to Article 6 of the Securities
Act of Arizona (A.R.S. § 44-1871 et seq.) or by qualification pursuant to Article 7 of the
Securities Act of Arizona (A.R.S. § 44-1891 et seq.); has not registered with the Arizona
Corporation Commission as a dealer pursuant to Article 9 of the Securities Act of Arizona
(AR.S. § 44-1941 et seq.); and has not made a notice filing or licensed with the Arizona
Corporation Commission as an investment adviser pursuant to Article 4 of the Arizona
Investment Management Act (A.R.S. § 44-3151 et seq.)

IN WITNESS WHEREOF, I HAVE HEREUNTO SET MY
HAND AND AFFIXED THE OFFICIAL SEAL OF THE
ARIZONA CORPORATION COMMISSION, AT THE
CAPITOL, IN THE CITY OF PHOENIX, THIS 19" DAY OF
April, 2016.

BY ‘/[

Mark Dinell
Assistant Director
Securities Division

A}




STATE OF ARIZONA

Corporation Commission

CERTIFICATION

[, Mark Dinell, certify that I am the Assistant Director of the Arizona Corporation
Commission’s Securities Division and that I have legal custody of the records of the Securities
Division. I certify that I have directed a diligent search of the Securities Division records and the
records reflect that during the period of January 1, 2009 to December 31, 2014, LUCIO
GEORGE MARTINEZ has not registered with the Arizona Corporation Commission as a
securities salesman or dealer pursuant to Article 9 of the Securities Act of Arizona (A.R.S. § 44-
1941 et seq.), and has not made a notice filing or licensed with the Arizona Corporation
Commission as an investment adviser or investment adviser representative pursuant to Article 4
of the Arizona Investment Management Act (A.R.S. § 44-3151 et seq.)

IN WITNESS WHEREOF, I HAVE HEREUNTO SET MY
HAND AND AFFIXED THE OFFICIAL SEAL OF THE
ARIZONA CORPORATION COMMISSION, AT THE
CAPITOL, IN THE CITY OF PHOENIX, THIS 19" DAY OF

April, 2016.
BY ‘4@
Mark Dinell i

Assistant Director
Securities Division

EXHIBIT
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_ Office of the
. CORPORATIONNCOMMISSION

The Executive Director of the Arizona Corporation Commission does hereby certify that
the attached copy of the following document:

ARTICLES OF ORGANIZATION, 07/25/2008

consisting of 2 pages, is a true and complete copy of the original of said document on file with this
office for:

SHADOW BEVERAGES AND SNACKS, LLC
ACC file number: L-1466110-2

IN WITNESS WHEREOF, I have hereunto set my hand and affixed
the official seal of the Arizona Corporation Commission on this date:
April 4, 2016.

Jo@'/ A. Jerich,\Ex{scuthe [rector

By: | 40
J

JEFFREY A. BARKER




UY/720/72008 1Z:UZ FAX BUZZAUBYZD
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Jul 24 06 02:14p Sam Jones

—&7 CORPORATICH-COMMISSION —— ——
FILED

JUL 2 52008 ARTICLES OF ORGANIZATION

AR.S. § 29.632
REwo L= /4001102

1. ization;

A,
LLC Name Reservation File Number (If ane has been obtained). I1fnot, lcavs this line blank,

B. Shadow Beverages and Snacks, LLC

Limited Liability Company Name
2. Known Place of Business in Arizona. The address of the company’s known place of business in
Arizona is:
14650 N. 78" Way, Building B
Scottsdale, AZ 85260
Then and street o} .to r Agent |

M & H Agent Services, Inc.
1850 N. Central Avenue, Suite 2100
Phoenix, Atizona 85004-4584

ACCEPTANCE OF APPOINTMENT BY STATUTORY AGENT

M & H Agent Services, Inc., having been designated to act as Statutory Agent, hereby
consents to act in that capacity until removed or resignation is submitted in accordance with the
Arizona Revised Statutes.

M & H Agent Services, Inc.

% L. @iver, Assistant Secretary

4. Dissolution. The limited liability company is perpetual.

L).:0004
Rav: 1072007
DB03/./8744600.1

07/24/2008 2:16PM (GMT-05:00)




Jul 24 U8 UZ14p vam Jones VIO s U e mTTes
A d

1

5. Management Strugture. (Check one box only) A.R.S. § 29-632(5)

A. [[] Reserved to the member(s). The names and addresses of each member is:

B. [ Vested in Manager(s). The names and addresses of each person whoisa manager AND
cach person who owns a twenty percent (20%) or greater interest are:

MANAGER:

Sam Jones
14650 N. 78™ Way, Building B
Scoﬁsda.le, AZ 85260

MEMBERS:

Sam Jones
14650 N. 78" Way, Building B
Scottsdale, AZ 85260

George Martinez

14650 N. 78% Way, Building B
Scotisdale, AZ 85260

Richard Scherer
14650 N. 78" Way, Building B
Scottsdale, AZ 85260
6. Organizer. The undersigned organizer shall have no authority, responsibilities, or duties as
organizer other than the filing of these Articles of Organization.
Executed this £ _ day of July, 2008.

SHADOW BEVERAGES AND SNACKS, LLC

L0004
Rev: 1072007
DBG3/./8744600.

07/24/2008 2:16PM (GMT-05:00)




7 STATE OF ARIZON|,

Office of the
-~ CORPORATION COMMISSION

The Executive Director of the Arizona Corporation Commission does hereby certify that
the attached copy of the following document: ‘

' STATEMENT OF CHANGE, 05/09/2011

consisting of 3 pages, is a tfue and complete copy of the original of said document on file with this
office for:

SHADOW BEVERAGES AND SNACKS, LLC
ACC file number: L-1466110-2

IN WITNESS WHEREOF, I have hereunto set my hand and affixed
the official seal of the Arizona Corporation Commission on this date:
April 4, 2016.

Jodi” A. Jerich,~Bfecutive Ijrector
By: %.V%LM'J‘&JV\

Mase
e

DITAT DEUS

JEFFREY A. BARKER




LIMITED LIABILITY COMPANY
STATEMENT OF ADDRESS CHANGE

STATEMENT OF STATUTORY AGENT C:.. ...
Pursuant to A.R.S. §§ 29-605 and 29-605.01

FILING FEE $5.00 (A.R.S. § 29-851)

THIS FORM IS NOT TO BE USED FOR ADDING MEMBERS — IF ADDING
MEMBERS PLEASE USE THE AMENDMENT FORM

It is important that the information you provide on this form be correct. To obtain the correct information
about the Limited Liability Company’s current known place of business and statutory agent, consult the
Customer Phone Bank at (602) 542-3026 or the Division’s website at www.azcc.gov/divisions/corporations.

1. The exact name of the Limited Liability Company (LLC) currently on file with the Arizona Corporation
Commission (ACC) is:

_Shadow Beverage and Snacks, LLC
2. The ACC file numberis: | _14GR110.2 HEOE'V'ED

3. The current address of the LLC's known place of business on file with the ACC is: ~ MAY 09 2011

14650 N. 78th Way Building B %ﬁgﬂww
7 SRPCEAHHRA vt s

Scottsdale, AZ 85260

4. The name and street address* of the current statutory agent on file with the ACC are:

.

5. Ifthe LLC was not organized in Arizona, the address of the office required to be maintained in the state of
its organization or, if not so required, of the principal office of the foreign LLC is:

N[#

"¢ No Yes and the address of the new place of business is:

/860 W Univeste Do Suide 114
ﬁmrm ,. Az %7\3’/

* street address must be a physical address. P.O. Box addresses and personal mail boxes (PMB) will not be accepted.

6. Isthe knoxﬁ{place of business in Arizona to be changed?

LL:0006 Arizona Carporation Commission
Rev. 10/2007 Corporations Division
Page 1 of 3




‘LLC Namé%@ﬁ/oﬂ)/ﬁ/ffﬂ/&}ﬂ \Aj’)@fb ACC File Number Z. -/ V{ﬂé //D__‘__:.,-.-"Z

7. Is the street address of the current statutory agent to be changed?
CkNo. Q Yes, the new street address* of the current statutory agent is:

/&’Q W Upiversily Dr Surkerr y
Zernpe M2 G508

8. Is a new statutory agent to be appomted”
3 No. {%Yes If you checked “yes”, you must complete the following information and the New
statutory agent must accept his/her appointment (below).

The new statutory agent is: COrie /7? 0[7"7/7/?;& 2

New street address* of the statutory agent is:

~George Martinez
«ta T Py

/oW V/?!V(fﬂ?f/:/)/’
,me,Qe, /72 &EﬁZZJV/

Acceptance of Appointment
By Statutory Agent

The undersigned hereby acknowledges and accepts the appointment as statutory agent of

day of /774/\/ , XD/Z__ 4

the above-named limited liability compan egtive this

Slgnature

Printed Name: éCOI‘Et, ]77 ﬁf*/? 4 L Title: %fﬂ dm ¢L
Y, ol ¥ Spne by LLC

If signing on behalf of a company, please print the company name here.

————— ]

9. Is the address of one or more of the LLC’s members or managers to be changed?
CkNo. O Yes. If you checked “yes”, you must complete the following information for each
member or manager whose address is to be changed:

Name: ] . Member_or__Manager
- (circle one)
Current ‘ New
Address: ‘ Address:
LL:0008 Arizona Corporation Commission
Rev. 10/2007 Corporations Division

Page 2 of 3




LLC Namej/'édﬁé“) ‘%/ﬂ“ﬁ/@@ %J/:Mfﬂ ACC File Number _/ — /ﬂg@ ZZé 2 }1

Name: , Member_or _Manager
(circle one)

Current New

Address: ~ Address:

Name: , Member or Manager
(circie one)

Current New

Address: Address:

Name: , Member or _ Manager
(circle one)

Current New

Address: Address:

* street address must be a physical address. P.O. Box addresses and personal mail boxes (PMB) will not be accepted.

Changes to the statutory agent address must be
executed by the statutory agent.

Dated this 2011

Signature:

George Martinez

Printed Name;

it signing on behalf of a company, please print the company name here,

A.R.S §§29-605 and 29-605.01 requires that changes
to limited liability companies (except for changes to
the statutory agent's address) be executed by a
member/manager of the LLC.

Dated this ‘Q__ d

Signature:

f

Printed Name: _ Gegrge Martinez

_Title: __ Authorized Member

This form must be delivered to:

ARIZONA CORPORATION COMMISSION
Corporations Division
1300 West Washington
Phoenix, Arizona 85007-2929

LL:0006
Rev. 10/2007
Page 3 of 3

Arizona Corporation Commission
Carporations Division




T OF ARZONA ™

Office of the
CORPORATION COMMISSION

The Executive Director of the Arizona Corporation Commission does hereby certify that
the attached copy of the following document:

STATEMENT OF CHANGE, 08/13/2013

consisting of 3 pages, is a true and complete copy of the original of said document on file with this
office for:

SHADOW BEVERAGES AND SNACKS, LL.C
ACC file number: L-1466110-2

IN WITNESS WHEREOF, I have hereunto set my hand and affixed
the official seal of the Arizona Corporation Commission on this date:
April 4, 2016.

Joéi/ A. Jerich,~BEXecuti ejsctor

By: 1.

B 10 948
-

o (4t
DITAT DEUS

JEFFREY A. BARKER

EXHIBIT




MECEIVED

AUG 13 2013
LEIZONA Gr ﬂGM”‘bA‘ON
Crenh:. '-"ih”‘n’

DO NOT WRITE ABOVE THIS LINE; RESERVED FOR ACC USE-ONLY.

LLC STATEMENT OF CHANGE
OF KNOWN PLACE OF BUSINESS ADDRESS OR STATUTORY AGENT
Read the Instructions L020i

NOTE - no matter what is being changed, numbers 1, 2,-3.1, 4.1, and 4.2 must be completed.
The form will be rejected if those sections are not completed.

1. ENTITY NAME - give the exact name of the

LLC as currently shown in A.C.C. records:

Shadew &V«mﬂtg—d and_Snat ks , &
Find the A.C.C. file number on mem%r%é‘m%mWWny@mramns

2. A.C.C. FILE NUMBER:

3.

ARIZONA KNOWN PLACE OF BUSINESS ADDRESS:

3.1 REQUIRED - list the known place of
business address currently shown in A.C.C.
records (before any changes):

3.2 Optional - List the NEW known place of
business address in Arizona (must be a
street or physical address):

Attention (optional) Aftention (optional)
/Fp0 b University Jie. Y650 £ Lotbn Cintr BlvA.

Sur e //f-/

Suride. RYO

Address 2 {optional}

357

Address 2 (optional)

Az a?S’D¢0

State 42.

cty 7’/—0’)/)4.,

Zip

%om/x

State

the street address of the statutory agent?

3.3 If you’t::ompleted 3.2, is the NEW known place of business address in Arizona the same as

,Yes [No

4. CURRENT OR EXISTING STATUTORY

AGENT - list the name and addresses of the

statutory agent as shown in the records of the Arizona Corporation Commission before any

changes (this is the existing statutory agent):

4.1 REQUIRED - list the name and physical
or street address (not a P.0Q. Box) in
Arizona of the existing statutory agent:

4.2 REQUIRED - list the mailing address
(if one exists in A.C.C. records) in Arizona
of the existing Statutory Agent:

Statutory Agen: ?N'ame ; ; ‘

Attention (optional)

Address 1

Attention (optional)

est {800 W Hoivaty D

j Sy te /424

s (1%

2ip

Address 2 (optional)

City /-(ﬂ’}gc/ swﬁ?

L020.001
Rev: 2010

Arizona Corporation Commission — Corporations Division
Pagetof 3




4.3 [[] CHANGE IN EXISTING STATUTORY AGENT NAME ONLY - if the name only of
the existing statutory agent listed in nhumber 4.1 above has changed, but a new
agent has not been appointed, check the box and give the new name of the
existing statutory agent below:

4.4 h CHANGE IN EXISTING STATUTORY AGENT ADDRESS - check all that apply
and follow instructions:

M STREET ADDRESS CHANGED - complete number 4.5.
Er MAILING ADDRESS CHANGED - complete number 4.6.

4.5 NEW STREET ADDRESS - give the NEW | 4.6 NEW MAILING ADDRESS - give the NEW

physical or street address (not a P.O. Box) mailing address in Arizona of the existing
in Arizona of the existing statutory agent: statutory agent (can be a P.O. Box):
Attention (optional) Attention (optional)

BD & Lirton Lorder Blvd. | _%usn € [(othe Goke Bl

Address 1

Sue 240 Sute D

Address 2 (optonal) Address 2 (optional)

city ‘2701/7/.)( Statﬁ [ zmdb 90 city ? /)Cf €nNK Statﬁz Zip &VD

5. [ NEW STATUTORY AGENT - if a new statutory agent is being appointed, check the box
and complete the following for the NEW statutory agent:

5.1 REQUIRED - give the name (can be an 5.2 OPTIONAL - mailing address in Arizona of
individual or an entity) and physical or NEW Statutory Agent (can be a P.O. Box):
street address (not a P.O, Box) in Arizona
of the NEW statutory agent:

Statutory Agent Name

Attention (optional) Atterition (optional)

Address 1 _ - ) ] - Address 1

Address 2 (aptional) V Address 2 (optional)

City 7 State Zip City State Zip

5.3 REQUIRED - if you are appointing a new statutory agent, the Statutory Agent Acceptance

form M002 must be submitted along with this Statement of Change form.

L.020.001 i B Arizona Corporation Commission - Corporations Division
Rev: 2010 i - Page 20f 3
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SIGNATURE - see Instructions L020i for who is authorized to make changes:

If the person signing this form is the existing statutory agent changing its own address, then by the

signature appearing below, the existing statutory agent certifies under penalty of perjury that he or
she has given the LLC named in number 1 above written notice of the address change.

By checking the box marked "I accept" below, I acknowledge under penaity of perjury

that this document together with any attachments is-submitted in compliance with
Arizona law.

t I ACCE PT
% » éf%g@/j&; d%{ex—/j

REQUIRED - check only one and fill in the corresponding blank if signing for an entity:

0 T am the individual Manager of 0 I am a Member of this member- [ am a Statutory Agent
this manager-managed LLC or | managed LLC or I am signing for an changing only my own address
am signing for an entity entity member named: and/or my own name,

manager named:

Filing Fee: $5.00 (regular processing)
Expedited processing - add $35.00 to filing fee.
All fees are nonrefundable - see Instructions.

Mail:

Arizona Corporation Commission - Corporate Filings Section
1300 w. Washington St., Phoenix, Arizona 85007
" Fax: 602-542-4100

Please be advised that A.C.C. forms reflect onty the minimum provisions required by statute. You should seek private legal counsel for those matters that may pertain
to the Individual needs of your business.

All documents flled with the Arizona Corporation Commission are publle record and are open for public inspection.

If you have questions after reading the Instructions, please call 602-542-3026 or (within Arizona only) 800-345-5819.

£020.001 Arizena Corporation Commission — Corporations Division
Rev: 2010

Page 30f3
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AMENDED AND RESTATED OPERATING AGREEMENT
OF

SHADOW BEVERAGES AND SNACKS, LLC

The Membership laterests referred to in this Amended and Restated Operating Agreement have
not been registered under the Securities Act of 1933, as amended (the "'Securities Act"), or any
other securities laws, and such Membership Interests may not be Transferred without appropriate
registration or the availability of an exemption from such registration requirements.

Coabatte
£

SPH-2042417-4

SHADOWO005738




AMENDED AND RESTATED OPERATING AGREEMENT
OF
SHADOWDE AND SNACKS. LLC

THIS AMENDED AND RESTATED OPERATING AGREEMENT OF SHADOW
BEVERAGES AND SNACKS, LLC (this “Agreement™), made and entered into this 17th day of August,
2011 (the “Effective Date"), by and among the Members set forth on Schedule A attached hereto.

A, Shadow Beverages and Snacks, LLC (the “Company”) was formed as an Arizona limited
liability pursuant to Articles of Organization executed and filed with the Arizona Corporation
Commission in and for the State of Arizona (the “Filing Office’) on July 25, 2008, as amended.

B. The Company is governed by the Operating Agreement effective as of July 235, 2008, as
amended by the First Amendment to the Operating Agreement dated July 8, 2009 (the “Initial

Agreement™).

C. The Company is authorized and has agreed to admit Spyglass Capital Partners, LLC, a
Colorado limited liability company (“Spyglass’™) as a Member of the Company.

D. The Members desire to amend and restate the Initial Agreement in order to more fully set
forth the rights, duties, and obligations of the Members to each other and to the Company.

NOW THEREFORE, in consideration fully received, the parties hereto agree as follows:
AGREEMENT:

In consideration of the premises and the mutual agreements contained herein, the parties hereto
agree as follows:

ARTICLE I - DEFINITIONS

1.1 Terms Defined Herein. In addition to other terms defined in this Agreement, the
following terms shall have the following meanings, unless the context otherwise specifies:

“Act” means the Arizona Limited Liability Company Act, as amended from time to time,

“Adjusted Capital Account Deficit” means, with respect to any Member, the deficit balance, if
any, in such Member's Capital Account as of the end of the relevant fiscal year, after giving effect to the
following adjustments: (i) increased for any amounts such Member is unconditionally obligated 1o restore
and the amount of such Member's share of Company Minimum Gain and Member Minimum Gain after
taking into account any changes during such year; and (ii) reduced by the items described in Treasury
Regulation § 1.704-1(b)(2)(11)(d)}(4), (5) and (6).

“Agreement” means the Amended and Restated Operating Agreement of the Company, as
amended from time to time.

“Articles” means the Articles of Organization of the Company filed with the Arizona Corporation
Commission, as amended from time to time.

“Available Cash” means the aggregate amount of cash on hand or in bank, money market or
similar accounts of the Company as of the end of each fiscal quarter derived from any source (other than

SPH-20424174

SHADOWO05739




Capital Contributions and Liquidation Proceeds) that the Board of Managers determines is available for
Distribution to the Members less all expenses and capital expenditures of the Company for such period,
all payments of principal and interest on account of any Company indebtedness.

“Bankruptcy,” with respect to any Person, means the entry of an order for relief with respect to
such Person under the Federal Bankruptcy Code or the insolvency of such Person under any state
insolvency act.

“Board of Managers” means the group of Managers elected by the Members pursuant to Article
V to manage the business and affairs of the Company.

“Capital Account” means the separate account established and maintained by the Company for
each Member and each Transferee pursuant to Section 3.3 of this Agreement.

“Capital Contribution™ means with respect to a Member the total amount of cash and the agreed
upon net Fair Value of Property contributed by such Member (or such Member's predecessor in interest)
to the capital of the Company for such Member’s Membership Interest.

“Code” means the Internal Revenue Code of 1986, as amended from time to time, or the
corresponding provisions of future laws.

“Company” means Shadow Beverages and Snacks, LLC, an Arizona limited liability company.

“Company Minimum Gain" shall have the same meaning as partnership minimum gain set forth
in Treasury Regulation § 1.704-2(d)(1). Company Minimum Gain shall be determined, first, by
computing for each Nonrecourse Debt any gain that the Company would realize if the Company disposed
of the Property subject to that liability for no consideration other than full satisfaction of such liability
and, then, aggregating the separately computed gains. For purposes of computing gain, the Company
shall use the basis of such Property that is used for purposes of determining the amount of the Capital
Accounts under Section 3.3 hereof. In any taxable year in which a Revaluation oceurs, the net increase or
decrease in Company Minimum Gain for such taxable year shall be determined by: (1) calculating the net
decrease or increase in Company Minimum Gain using the current year’s book value and the prior year's
amount of Company Minimum Gain, and (2) adding back any decrease in Company Minimum Gain
arising solely from the Revaluation.

“Distributions” means any distributions by the Company to the Members of Available Cash or
Liquidation Proceeds or other amounts,

“Event of Withdrawal” means an event upon the occurrence of which a Member ceases to be a
Member of the Company pursuant to Section 7.7 of this Agreement.

“Fair Value” of Property means its fair market value,

“Income” and “Loss” mean, respectively, for each fiscal year or other period, an amount equal to
the Company’s taxable income or loss for such year or period, determined in accordance with Code
§ 703(a), except that for this purpose (i) all items of income, gain, deduction or loss required to be
separately stated by Code § 703(a)(1) shall be included in taxable income or loss; (ii) tax exempt income
shall be added to taxable income or loss; (iii) any expenditures described in Code § 705(a)(2)(B) (or
treated as Code § 705(a)(2)(B) expenditures pursuant to Treasury Regulation § 1.704-1(b)(2)(iv)(i)) and
not otherwise taken into account in computing taxable income or loss shall be subtracted; and (iv) taxable
income or loss shall be adjusted to reflect any item of Income or Loss specifically allocated in Article IV.

SPH-2042417-4 2
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“Initial Capital Contributions” means the Capital Contributions made by the Members pursuant
to Section 3.1 of this Agreement.

“Initial Members” means all Persons who are parties to the Initial Agreement.

“Liquidation Proceeds” means all Property at the time of liquidation of the Company and all
proceeds thereof.

“Majority in Interest” means any Member or group of Members holding an aggregate of more
than fifty percent (50%) of the Percentage Interests held by all Members.

“Manager” means each natural Person elected by the Members pursuant to Article V to serve on
the Board of Managers.

“Member” means each Person executing this Agreement and each Person who is subsequently
admitted to the Company as a Member pursuant to Section 7.3 or Section 7.5 of this Agreement, other
than a Person who ceases to be a Member of the Company pursuant to Section 7.7 of this Agreement as a
result of an Event of Withdrawal.

“Member Minimum Gain"” shal! have the same meaning as partner nonrecourse debt minimum
gain as set forth in Treasury Regulation § 1.704-2(i)(3). With respect to each Member Nonrecourse Deb,
Member Minimum Gain shall be determined by compating for each Member Nonrecourse Debt any gain
that the Company would realize if the Company disposed of the Property subject to that liability for no
consideration other than full satisfaction of such liability. For purposes of computing gain, the Company
shall use the basis of such Property that is used for purposes of determining the amount of the Capital
Accounts under Section 3.3 of this Agreement. In any taxable year in which a Revaluation occurs, the net
increase or decrease in Member Minimum Gain for such taxable year shall be determined by: (1)
calculating the net decrease or increase in Member Minimum Gain using the current year's book value
and the prior year's amount of Member Minimum Gain, and (2) adding back any decrease in Member
Minimum Gain arising solely from the Revaluation.

“Member Nonrecourse Debt” shall have the same meaning as partner nonrecourse debt set forth
in Treasury Regulation § 1.704-2(b)4).

“Member Nourecourse Deductions” shall bave the same meaning as partner nonrecoursc
deductions set forth in Treasury Regulation § 1.704-2(i)(2). Generally, the amount of Member
Nonrecourse Deductions with respect to a Member Nonrecourse Debt for a fiscal year equals the net
increase during the year in the amount of the Member Minimum Gain (determined in accordance with
Treasury Regulation § 1.704-2(i)) reduced (but not below zero) by the aggregate Distributions made
during the year of proceeds of Member Nonrecourse Debt and allocable to the increase in Member
Minimum Gain determined according to the provisions of Treasury Regulation § 1.704-23).

“Membership Interest” refers to all of a Member's rights and interests in the Company in such
Member’s capacity as a Member, all as provided in the Articles, this Agreement and the Act, including,
without Jimitation, the Member's interest in the capital, incorne, gain, deductions, and losses of the
Company.

“Membership Interest Incentive Plan” means any one or more Membership Interest incentive

plans adopted by the Company before or after the Effective Date and administered by the Board of
Managers to provide an incentive to Members, employees or officers of the Company.

SPH-2042417-4 3
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“Nonrecourse Debt” means a Company liability with respect to which no Member bears the
economic risk of loss as determined under Treasury Regulation §§ 1.752-1(a)(2) and 1.752-2.

“Nonrecourse Deductions” shall have the same meaning as nonrecourse deductions set forth in
Treasury Regulation § 1.704-2(c). Generally, the amount of Nonrecourse Deductions for a fiscal year
equals the net increase in the amount of Company Minimum Gain (determined in accordance with
Treasury Regulation § 1.704.2(d)) during such year reduced (but not below zero} by the aggregate
Distributions made during the year of proceeds of a Nonrecourse Debt that are allocable to the increase in
Company Minimum Gain, determined according to the provisions of Treasury Regulation § 1.704-2(¢c)
and (h).

“Other Enterprise” shall include, without limitation, any other limited liability company,
corporation, partnership, joint venture, trust or employee benefit plan or such other enterprise designated
by the Board of Managers.

“Percentage Interest” of each Member shall be as forth on Schedule A attached hereto, as
adjusted from time to time as required or permitted by the provisions of this Agreement.

“Person’” means any individual, partnership, liraited liability company, corporation, cooperative,
trust or other entity.

“Property” means all properties and assets that the Company may own or otherwise have an
interest in from time to time.

“Revaluation” shall mean the occurrence of any event described in clause (x), (y) or (z) of
Section 3.3 of this Agreement in which the book basis of Property is adjusted to its Fair Value.

“Tax Matters Member” means the Person designated pursuant to Section 6.4 to represent the
Company in matters before the Internal Revenue Service.

“Transfer” means (i) when used as a verb, to give, sell, exchange, assign, transfer, pledge,
hypothecate, bequeath, devise or otherwise dispose of or encumber, and (ii) when used as a noun, the
nouns corresponding to such verbs, in either case voluntarily or involuntarily, by operation of law or
otherwise.

“Treasury Regulations” means the regulations promulgated by the Treasury Department with
respect to the Code, as such regulations are amended from time to time, or the corresponding provisions
of future regulations.

ARTICLE II - BUSINESS PURPOSES AND OFFICES

2.1 Name; Business Purpose. The name of the Company shall be Shadow Beverages and
Snacks and business purpose of the Company shall be to manufacture, market and distribute certain non-
alcoholic beverages, beverage concentrates, power and nutrition bars, snacks, meal replacements and
dietary supplements and to conduct such other business that is authorized under the Act. The Company is
formed only for such business purpose and to conduct shall not be deemed to create any agreement among
the Members with respect to any other activities whatsoever other than the activities within such business

purpose.
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2.2 Powers. In addition to the powers and privileges conferred upon the Company by law
and those incidental thereto, the Company shall have the same powers as a natural Person to do all things
necessary or convenient to carry out its business and affairs.

2.3 Principal Office. The principal office of the Company shall be located at 1860 W.
University Drive, Suite 114, Tempe, AZ 85281, or at such other place(s) as the Board of Managers may
determine from time to time.

24 Registered Office and Registered Agent. The location of the registered office and the
name of the registered agent of the Company in the State of Arizona shall be George Martinez with an
address of 1860 W. University Drive, Suite 114, Tempe, AZ 85281. The registered office and registered
agent of the Company in the State of Arizona may be changed, from time o time, by the Board of
Managers,

2.5 Amendment of the Articles. The Company shall amend the Articles at such time or
times and in such manner as may be required by the Act and this Agreement.

2.6 Effective Date. This Agreement shall be effective as of the date first written above.

2.7 Liability of Members. No Member or Manager, solely by reason of being a Member or
Manager, or both, shall be liable, under a judgment, decree or order of a court, or in any other manner, for
a debt, obligation or liability of the Company, whether arising in contract, tort or otherwise, or for the acts
or omissions of any other Member, Manager, agent, or employee of the Company. The failure of the
Company to observe any formalities or requirements relating to the exercise of its powers or management
of its business or affairs under this Agreement or the Act shall not be grounds for imposing liability on
any Member or Manager for the debts, obligations, or liabilities of the Company.

2.8 Interest Not Acquired for Resale. Each Member hereby represents and warrants to the
Company and to each other Member that: (a) in the case of a Member who is not a natural Person, that the
Member is duly organized, validly existing, and in good standing under the law of its state of organization
and that it has the requisite power and authority to excecute this Agreement and to perform its obligations
hereunder; (b the Member is acquiring a Membership Interest for such Member's own account as an
investment and without an intent to distribute such Membership Interest; and (c) the Member
acknowledges that the Membership Interests have not been registered under the Securities Act of 1933 or
any state securities laws, and such Member’s Membership Interest may not be resold or Transferred by
the Member without appropriate registration or the availability of an exemption from such requirements.
Upon issuance, the Membership Interests issued such Member shall be duly authorized, validly issued,
fully paid and non-assessable.

29 Admission of Spyglass. Spyglass is hereby admitted o the Company as of the date
hereof and agrees to be bound by the terms of this Agreement. The admission of Spyglass shall be
evidenced by the execution of this Agreement.

ARTICLE TI - CAPITAL CONTRIBUTIONS AND LOANS

3.1 Capital Contributions.

(a) Each Initial Member has made or, upon the execution of this Agreement shall

make, an initial Capital Contribution of the Company in the amount set forth opposite such Initial
Member’s name on Schedule A attached hereto.
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(b) Spyglass shall make an initial Capital Contribution to the Company in the
aggregate amount of Two Million and 00/100 Dollars ($2,000,000.00):

@) The first installment of One Million and 00/100 Dollars
($1,000,000.00) shali be made upon execution of this Agreement; and

(i) The second  installment of One Million and 00/100 Dollars
(31,000.000.00) shall be made on or before September 1, 2011,

32 Additional Capital Contributions.

(a) The Members recognize that the Company may require capital from time to time,
in addition to that contributed pursuant to Section 3.1 above, in order to accomplish the purpose
and business for which it is formed. Subject to Section 5.10(e), upon the determination, from
time to time, by the Board of Managers that additional Capital Contributions are necessary for the
Company, the Board of Managers shall determine the amount of the needed additional Capital
Contribution and the net Fair Value of the Company's Property as of the time immediately
preceding the contemplated additional Capital Contributions. The Board of Managers shall then,
by written notice, call for any such additional contributions to be made by the Members to the
capital of the Company and set forth in such notice its determination of the net Fair Value of the
Company’s Property as of the tume immediately preceding the contemplated additional Capital
Contributions.  Within thirty (30) days following such notice, each Member shall be entitled to
contribute, in cash, to the capital of the Company an amount (the “Additional Contribution™
equal to such Member's Percentage Interest multiplied by the aggregate additional Capital
Contributions to be made by all Members. No Member shall be obligated to make any Additional
Contributions to the Company and, accordingly, no Member shall be liable for damage to the
Company or any other Member as a result of the failure of such Member to make any such
Additional Contributions. The remedies set forth in this Section shall be the sole remedies for any
such failure.

(b) If any Member fails for any reason to make in a timely manner any part or all of
an Additional Contribution (the “Unpaid Additional Contribution™), such Member shall be
deemed to be a “Non-Contributing Member” and the Board of Managers shall first allow the other
Members, which elect to do so, in proportion to their Percentage Interests or in such other
percentages as they may agree to make such Additional Contribution within ten (10) days of the
expiration of the thirty (30) day notice, to contribute as an Additional Contribution the amount of
the Unpaid Additional Contribution. Each Additional Contribution by a Member pursuant to this
Section 3.2(b} shall be credited to such Member’s Capital Account as of the date of payment to
the Company. Upon the expiration of the ten (10} day election period, the Percentage Interests of
each Member shall be adjusted in accordance with the provisions of subsection (¢) below,
effective as of the date of the Non-Contributing Member’s failure to contribute. The Board of
Managers shall cause Schedule A to this Agreement 10 be amended to reflect any adjustment in
the Percentage Interests of the Members in accordance with this Segtion 3.2(b).

©) If there is an Unpaid Additional Contribution, the Percentage Interests shall be
adjusted to the same ratio that the Member’s total Capital Accounts immediately after all of the
Additional Capital Contributions have been made (taking into account any adjustments o the
Capital Accounts due to a Revaluation) bears to the total Capital Accounts of all Members as of
the adjustment date. The Board of Managers shall cause Schedule A to this Agreement to be
amended to reflect any adjustment in the Percentage Interests of the Members in accordance with

this Section 3.2(¢).
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33 Capital Accounts.

(a) A separate Capital Account shall be maintained for each Member and each
Transferee. Each Member's Capital Account shall be (a) increased by (1) the amount of
money contributed by such Member, (2) the Fair Value of Property contributed by such
Member (net of liabilities secured by such contributed Property that the Company is
considered to assume or take subject to under Code § 752), (3) allocations to such
Member, pursuant to Article IV, of Company income and gain (or items thereof), and (iv)
to the extent not already netted out under clause (b)}(B) below, the amount of any
Company liabilities assumed by the Member or which are secured by any Property
distributed to such Member; and decreased by (A) the amount of money distributed to
such Member, (B) the Fair Value of Property distributed to such Member (net of
liabilities secured by such distributed Property that such Member is considered to assume
or take subject to under Code § 752), (C) allocations to such Member, pursuant to Article
1V, of Company loss and deductions (or items thereof), and (D) to the extent not already
netted out under clause (a)(2) above, the amount of any liabilities of the Member assumed
by the Company or which are secured by any Property contributed by such Member to the
Company.

(» In the event any Membership Interest is Transferred in accordance with the
terms of this Agreement, the Transferee shall succeed to the Capital Account of the
Transferor to the extent it relates to the Transferred Membership Interest and the Capital
Account of each Transferee shall be increased and decreased in the manner set forth
above.

©) In the event of (i) an Additional Contribution by an existing or an
additional Member of more than a de minimis amount that results in a shift in Percentage
Interests, (ii) the Distribution by the Company to a Member of more than a de minimis
amount of Property as consideration for an Interest or (iii) the liquidation of the Company
within the meaning of Treasury Regulation § 1.704-1(b)(2)(ii)(g), the book basis of the
Property shall be adjusted to Fair Value and the Capital Accounts of all the Members
shall be adjusted simultaneously to reflect the aggregate net adjustment to book basis as if
the Company recognized gain or loss equal to the amount of such aggregate net
adjustment; provided, however, that the adjustments resulting from clause (i) or (ii) above
shall be made only if the Members determine that such adjustments are necessary or
appropriate to reflect the relative economic interests of the Members.

34 Capital Withdrawal Rights, Interest and Priority. Except as expressly provided in this
Agreement, no Member shall be entitled to withdraw or reduce such Member’s Capital Account or to
receive any Distributions. No Member shall be entitled to demand or receive any Distribution in any form
other than in cash. No Member shall be entitled to receive or be credited with any interest on the balance
in such Member’s Capital Account at any time. Except as may be otherwise expressly provided herein,
no Member shall have any priority over any other Member as to the return of the balance in such
Member's Capital Account.

3.5 Loans. Any Member may make a loan to the Company in such amounts, at such times
and on such terms and conditions as may be approved by a Majority in Interest. Loans by any Member to
the Company shall not be considered as contributions to the capital of the Company.
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ARTICLE IV - ALLOCATIONS AND DISTRIBUTIONS

4.1 Minimum Distribution to Pay Tax. On or before the date upon which Members are
required to make each payment of their federal estimated income taxes (assuming for this purposes that
are all Members are on a calendar year for federal income tax purposes), prior to making any Distributions
under Section 4.2, the Company shall distribute to each Member an amount with respect to the period
covered by such required payment so that the aggregate amounts distributed to such Member during the
calendar year (excluding Distributions under this Section 4.1 with respect to January estimated tax
payments) equals the lesser of the following: (a) the Member's pro-rata share (based upon the Members'
relative amounts under the following clause (b)) of Available Cash; and (b) the product of the Member's
allocable share of the estimated net Income and Loss of the Company through the date of the Distribution
multiplied by the sum of (i) the highest marginal federal income tax rate applicable to any Member for
such period, plus (ii) the highest state income tax rate applicable to any Member for such period in the
state where the Company earned the largest percentage of its state taxable income during such period.
The amount of any Distributions to a Member pursuant to this Section 4.1 shall be treated as an advance
against and shall be applied to reduce Distributions that such Member would otherwise be entitled to
receive under this Agreement (in the order that such Distributions would be made).

4.2 Non-Liquidation Cash Distributions. The amount, if any, of Available Cash shall bo
determined by the Board of Managers quarterly and shall be distributed to the Members within forty-five
(45) days following the end of each fiscal quarter in accordance with their respective Percentage Interests.

4.3 Liquidation Distcibutions. Liquidation Proceeds shall be distributed in the following
order of priority;

(a) To the payment of debts and Habilities of the Company (including to Members to
the extent otherwise permitted by law) and the expenses of liquidation,

(b} Next, to the setting up of such reserves as the Person required or authorized by
law to wind up the Company’s affairs may reasonably deem necessary or appropriate for any
disputed, contingent or unforeseen liabilities or obligations of the Company, provided that any
such reserves shall be paid over by such Person to an independent escrow agent, to be held by
such agent or its successor for such period as such Person shall deem advisable for the purpose of
applying such reserves to the payment of such liabilities or obligations and, at the expiration of
such period, the balance of such reserves, if any, shall be distributed as hereinafter provided.

«©) The remainder to the Members in accordance with and to the extent of their
respective Capital Account balances after taking into account the allocation of all Income or Loss
pursuant to this Agreement for the fiscal year(s) in which the Company is liquidated.

4.4 Income, Losses and Distributive Shares of Tax Items. The Company’s Income or
Loss, as the case may be, for each fiscal year of the Company, as determined in accordance with such
method of accounting as may be adopted for the Company pursuant to Article VI hereof, shall be
allocated to the Members for both financial accounting and income tax purposes as set forth in this Article
1V, except as otherwise provided for herein or unless all Members agree otherwise.

4.5 Allocation of Income and Loss.
(a) Income (other than from transactions in liquidation of the Company) for each

fiscal year shall be allocated at the end of such year among the Members in the following order of
priority:
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®© To the Members, in an amount equal to the Loss allocated o such
Members pursuant to Section 4.4(b)(ii) (and not previously offset by Income allocated

pursuant to this Section 4.4(a)(i)):

(ii) To the Members, in an amount equal to the Loss allocated to such
Members pursuant to Section 4.4(b)(ii} (and not previously offset by Income allocated
pursuant to this Section 4.4(a)(i), among the Members in the proportion that cach
Member’s unoffset Loss bears to the total aggregate unoffset Loss of all Members; and

(iii)  To the Members in accordance with their respective Percentage Interests.

(b) Loss (other than from transactions in liquidation of the Company) for cach fiscal
year shall be allocated at the end of such year among the Members in the following order of
priority:

@) To the Members who made cash contributions, in an amount equal to the
aggregate cash contributions made (reduced by the amount of Loss previously allocated
to such Member for prior fiscal years pursuant to this Section 4 4(b)(i) and increased by
the amount of Income allocated to such Members pursuant to Section 4.4(a)(ii) above),
among the Members in the proportion that each Member's aggregate cash contributions
bears to the total aggregate cash contributions of all Members; and

(i) To the Members in accordance with their respective Percentage Interests.

(c) Income from transactions in liquidation of the Company shall be allocated among
the Members in the following order of priority:

() To the Members, in an amoumt equal to the Loss allocated to such
Members pursuant to Section 4.4(b¥ii) (and not previously offset by Income allocated
pursuant to Section 4.4(a)(i));

(i) To the Members, in an amount equal to the Loss allocated to such
Members pursuant to Section 4.4(b)(i) (and not previously offset by Income allocated
pursuant to Section 4.4(a)(ii)), among the Members in the proportion that each Member’s
unoffset Loss bears to the total aggregate unoffset Loss of all Members; and

(ili)  Tothe Members in accordance with their respective Percentage Interests.

(d) Loss from transactions in liquidation of the Company shall be allocated among
the Members in the following order of priority:

(i) To those Members, if any, with positive Capital Account balances
(determined prior to taking into account any Distributions pursuant to Section 4.2) in the
ratio that such positive balances bear to each other until all such Members® Capital
Account balances equal zero; then

(i) The remainder to the Members in accordance with their respective
Percentage Interests.

4.6 Special Rules Regarding Allocation of Tax Items. Notwithsianding the foregoing
provisions of Article IV, the following special rules shall apply in allocating tax items of the Company:
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(a) Section 704(c) and Revaluation Allocations. In accordance with Code § 704(c)
and the Treasury Regulations thereunder, income, gain, loss and deduction with respect to any
Property contributed to the capital of the Company shall, solely for tax purposes, be allocated
among the Members so as to take account of any variation between the adjusted basis of such
Property to the Company for federal income tax purposes and its Fair Value at the time of
contribution. In the event of a Revaluation, subsequent allocations of income, gain, loss and
deduction with respect to such Property shall take account of any variation between the adjusted
basis of such Property to the Company for federal income tax purposes and its Fair Value
immediately afier the adjustment in the same manner as under Code § 704(c) and the Treasury
Regulations thereunder. Any elections or other decisions relating to such allocations shall be
made by the Board of Managers in a manner that reasonably reflects the purpose and intention of
this Agreement. Allocations pursuant to this Section 4.5(a) are solely for income tax purposes
and shall not affect, or in any way be taken into account in computing, for book purposes, any
Member's Capital Account or share of Income or Loss, pursuant to any provision of this
Agreement.

(b) Minimum Gain Chargeback. Notwithstanding any other provision of this
Article [V, if there is a net decrease in Company Minimum Gain during a Company taxable year,
each Member shall be allocated items of income and gain for such year (and, if necessary, for
subsequent years) in an amount equal to that Member's share of the net decrease in Company
Minimum Gain during such year (hereinafter referred to as the “Minimum Gain Chargeback
Reguirement™). A Member's share of the net decrease in Company Minimum Gain is the amount
of the total decrease multiplied by the Member's percentage share of the Company Minimum
Gain at the end of the immediately preceding taxable year. A Member is not subject to the
Minimum Gain Chargeback Requirement to the extent: (i) the Member’s share of the net decrease
in Company Minimum Gain is caused by a guarantee, refinancing or other change in the debt
instrument causing it to become partially or wholly recourse debt or a Member Nonrecourse Debt,
and the Member bears the economic risk of loss for the newly guaranteed, refinanced or otherwise
changed liability; (ii) the Member contributes capital to the Company that is used to repay the
Nonrecourse Debt and the Member's share of the net decrease in Company Minimum Gain results
from the repayment; or (iif) the Minimum Gain Chargeback Requirement would cause a distortion
and the Commissioner of the Internal Revenue Service waives such requirement.

A Member’s share of Company Minimum Gain shall be computed in accordance with
Treasury Regulation § 1.704-2(g) and as of the end of any Company taxable year shall equal: (i)
the sum of the Nonrecourse Deductions allocated to that Member up to that time and the
Distributions made to that Member up to that time of proceeds of a Noarecourse Debt allocable to
an increase of Company Minimum Gain, minus (ii) the sum of that Member's aggregate share of
net decrease in Company Minimum Gain plus that Member's aggregate share of decreases
resulting from revaluations of Property subject to Nonrecourse Debts. In addition, a Member's
share of Company Minimum Gain shall be adjusted for the conversion of recourse and Member
Nonrecourse Debts into Nonrecourse Debis in accordance with Treasury Regulation § 1.704-
2(gX3). In computing the above, amounts allocated or distributed to the Member’s predecessor in
interest shall be taken into account.

{c) Member Minimum Gain Chargeback. Notwithstanding any other provision of
this Article IV other than Section 4.5(b), if there is a net decrease in Member Minimum Gain
during a Company taxable year, each Member who has a share of the Member Minimum Gain
(determined under Treasury Regulation § 704-2(i)(5) as of the beginning of the year) shall be
allocated items of income and gain for such year (and, if necessary, for subsequent years) equal 10
that Member's share of the net decrease in Member Minimum Gain. In accordance with Treasury
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Reguilation § 1.704-2(1X4), a Member is not subject to this Member Minimum Gain Chargeback
requirement to the extent the net decrease in Member Minimum Gain arises because the liability
ceases 10 be Member Nonrecourse Debt due to a conversion, refinancing or other change in the
debt instrument that causes it to be partially or wholly a Nonrecourse Debt. The amount that
would otherwise be subject to the Member Minimum Gain Chargeback requirement is added to
the Member's share of Company Minimum Gain.

(d) Qualified Income Offset. In the event any Member unexpectedly receives an
adjustment, allocation or Distribution described in Treasury Regulation § 1.704-1(b}(2)(i)d)(4),
(5) or (6) that causes or increases such Member's Adjusted Capital Account Deficit, items of
Company income and gain shall be specially allocated to such Member in an amount and manner
sufficient to eliminate such Adjusted Capital Account Deficit as quickly as possible, provided that
an allocation under this Section 4.5(d) shall be made if and only to the extent such Member would
have an Adjusted Capital Account Deficit after all other allocations under this Article IV have
been made.

©) Curative Allocations. Any special allocations of items of income, gain,
deduction or 1oss pursuant to Sections 4.5(b), (¢}, and (d) shall be taken into account in computing
subsequent allocations of income and gain pursuant to this Article IV, so that the net amount of
any items so allocated and all other items allocated to each Member pursuant to this Article IV
shall, to the extent possible, be equal to the net amount that would have been allocated to each
such Member pursuant to the provisions of this Article IV if such adjustments, allocations or
Distributions had not occurred.

H Loss Allocation Limitation. Notwithstanding the other provisions of this Article
IV, unless otherwise agreed to by all of the Members, no Member shall be allocated Loss in any
taxable year that would cause or increase an Adjusted Capital Account Deficit as of the end of
such taxable year.

9] Share of Nonrecourse Liabilities. Solely for purposes of determining a
Member’s proportionate share of the “excess nonrecourse Habilities™ of the Company within the
meaning of Treasury Regulation § 1.752-3(a)(3), each Member’s interest in Company profits is
equal to such Member's respective Percentage Interest.

) Compliance with Treasury Regulations. The foregoing provisions of this
Section 4.5 are intended to comply with Treasury Regulation §§ 1.704-1(b), 1.704-2 and 1.752-1
through 1.752-5, and shall be interpreted and applied in a manner consistent with such Treasury
Regulations. In the event it is determined by the Members that it is prudent or advisable to amend
this Agreement in order comply with such Treasury Regulations, the Board of Managers, upon
being so directed by the Members, is empowered to amend or modify this Agreement,
notwithstanding any other provision of this Agreement.

) General Allocation Provisions. Except as otherwise provided in this
Agreement, all items that are components of Income or Loss shall be divided among the Members
in the same proportions as they share such Income or Loss, as the case may be, for the year. For
purposes of determining the Income, Loss or any other items for any period, Income, Loss or any
such other items shall be determined on a daily, monthly or other basis, as determined by the
Board of Managers using any permissible method under Code § 706 and the Treasury Regulations
thereunder,
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4.7 Withholding of Distributions. Notwithstanding any other provision of this Agreement,
the Board of Managers (or any Person required or authorized by law to wind up the Company’s affairs)
may suspend, reduce or otherwise restrict Distributions of Available Cash and Liquidation Proceeds
when, in its sole opinion, such action is in the best interests of the Company.

4.8 No Priority. Except as may be otherwise expressly provided herein, no Member shal
have priority over any other Member as to Company capital, income, gain, deductions, loss, or
Distributions.,

4.9 Tax Withhelding. Notwithstanding any other provision of this Agreement, the Board of
Managers is authorized to take any action that it determines to be necessary or appropriate to cause the
Company to comply with any withholding requirements established under any federal, state or local tax
law, including, without limitation, withholding on any Distribution to any Member. For all purposes of
this Article IV, any amount withheld on any Distribution and paid over to the appropriate governmental
body shall be treated as if such amount had in fact been distributed to the Member.

ARTICLE V- MANAGEMENT

LS| Management. The business and affairs of the Company shall be managed by a Board of
Managers which initially shall consist of five (5) Managers. The Board of Managers shall have the power
to change the number of Managers, Each Manager shall serve on the Board of Managers until his
successor is duly elected or until his earlier death or resignation. A Manager need not be a Member of the
Company or a resident of the State of Arizona. Except as expressly limited by law, the Articles or this
Agreement, the Property and the business of the Company shall be controlled and managed by the Board
of Managers. The Board of Managers shall have and is vested with all powers and authorities, except as
expressly limited by law, the Articles, or this Agreement, to do or cause to be done any and all lawful
things for and in behalf of the Company, to exercise or cause to be exercised any or all of its powers,
privileges and franchises, and to seek the effectuation of its objects and purposes.

5.2 Election of the Board of Managers. George Martinez, Samuel Jones, Richard
Amrozowicz, Bill Robinson, and Brian Charneski are hereby elected by the Members to serve as the
initial Managers. Within ninety (90} days of the Effective Date, the Initial Members and Spyglass agree
to replace either Richard Amrozowicz or Bill Robinson with a Manager the parties mutually agree upon.
Such Managers shall serve until the next annual meeting of the Members or until their earlier death,
removal or resignation. All elections of Managers after the date hereof shall be held in accordance with
Section 5.17 and Section 5.19 hereof.

5.3 Meetings of the Board of Managers; Place of Meetings. An annual meeting of the
Board of Managers shall be held immediately following the annual meeting of the Members required by
Section 3.17 hereof, at the place of the annual meeting of the Members, Meetings of the Board of
Managers also shall be held upon the call of the President or any three (3) of the Managers. Except for the
annual meeting of the Board of Managers, all meetings of the Board of Managers shall be held at the
principal office of the Company or at such other place, either within or without the State of Arizona, as
shall be designated by the Managers calling the meeting and stated in the notice of the meeting or in a
duly executed waiver of notice thereof. Managers may participate in a meeting of the Board of Managers
by means of conference telephone equipment or similar communications equipment whereby all
Managers participating in the meeting can hear each other and participation in a meeting in this manner
shall constitute presence in Person at the meeting.

54 Quorum; Voting Requirement. At all meetings of the Board of Managers, a majority of
the number of Managers then serving shall constitute a quorum for the transaction of business. The act of
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a majority in number of the Managers present at any meeting of the Board of Managers at which a
quorum is present shall be the act of the Board of Managers.

5.5 Notice of Meeting. Notice of each meeting of the Board of Managers, stating the place,
day and hour of the meeting shall be given to each Manager at least three days before the day on which
the meeting is to be held. Notice of the annual meeting of the Board of Managers shall be given by the
President; all other notices of meetings of the Board of Managers shall be given by the Person(s) having
authority to call the meeting. “Notice” and “call” with respect to such meetings shall be deemed to be
$Ynonymous.

5.6 Waiver of Notice. Whenever any notice is required to be given to any Manager under
the provisions of this Agreement, a waiver thereof in writing signed by such Manager, whether before or
after the time stated therein, shall be deemed equivalent to the giving of such notice. Attendance of a
Manager at any meeting shall constitute a waiver of notice of such meeting except where a Manager
attends a meeting for the express purposes of objecting to the transaction of any business because the
meeting is not Jawfully called or convened.

5.7 Action Without a Meeting. Any action that is required to be or may be taken at a
meeting of the Board of Managers may be taken without a meeting if consents in writing, setting forth the
action so taken, are signed by a majority of the Managers. The consents shall have the same force and
effect as a unanimous vote at a meeting duly held.

58 Compensation of Managers. Managers shall not receive any compensation for their
services as such, unless approved by a Majority in Interest. Nothing herein contained shall be construed
to preclude any Manager from serving the Company in any other capacity and receiving compensation
therefor.

59 Authority of the Board of Managers. Notwithstanding any other provision of this

Agreement to the contrary, the Board of Managers shall be authorized to act (without obtaining the
affirmative vote, approval or consent of the Members) in connection with the following:

(a) Subject to Section 5.10(a), the approval of a merger or consolidation with another
Person;

(b) Subject to Section 5.10(c), sale, lease, exchange, or other disposition, other than
by mortgage, deed of trust, or pledge, of all, or substantially all, the Property, with or without the
goodwili of the Company;

{c) Determine, modify compromise or release the amount and character of the
contributions that a Member shall make as the consideration for the issuance of a Membership
Interest; or

b Determine the goals, policies, and strategic direction of the Coropany.

5,10 Major Decisions. Notwithstanding Section 5.9 or anything in this Agreement to the
contrary, the following actions shall require the consent of eighty percent (80%) of the Managers:

(a) The approval of a merger or consolidation with another Person;

®) The voluntary Bankruptey of the Company,
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«©) The sale, exchange or other disposition of all or substantially all of the
Company’s Property;

{d) The Transfer of a Majority in Interest or the implementation of any Drag Along
Rights;

(e) Any additional Capital Contributions of Members;
) Any material change to the scope of the Company’s business or product lines;
(g) Any dissolution, liquidation or termination of the Company;

(h) Any amendment to this Agreement or the Articles, except in accordance with
Section 2.5 or to update Schedule A;

1) Any issuance of additional Membership Interests, except pursuant to Section
3.2(b), Section 3.2(c) and Section 9.6(a);

6] Any borrowing of money, incurring of indebtedness or otherwise committing the
credit of the Company;

(k) Any Transfer of any Membership Interest, except for a Transfer pursuant to

Section 7.2(b); and
()] Any admission of new Members into the Company, including a Substitute
Member,

511  Designation of Officers.

(a) The officers of the Company shall be a Chief Executive Officer, a President, a
Chief Operating Officer and a Chief Financial Officer. The initial officers of the Company are as

follows:
Officer Office
Richard Amrozowicz  Chief Executive Officer
George Martinez President
Samuel Jones Chicf Operating Officer/Secretary

The Board of Managers shall elect a President and Secretary at sach annual meeting of the
Members. The Board of Managers then, or from time to time, may also elect one or more of the
other prescribed officers as it shall deem advisable, but need not elect any officers other than a
President and a Secretary. The Board of Managers may, if it desires, elect or appoint additional
officers and may further identify or describe any one or more of the officers of the Company.

(b) The officers of the Company need not be members of the Board of Managers.
Any two (2) or more offices may be held by the same Person.

(©) An officer shall be deemed qualified when such Person enters upon the duties of
the office to which such Person has been elected or appointed and furnishes any bond required by

SPH-2042417-4 14

SHADOWO057562




the Board of Managers; but the Board may also require such Person’s written acceptance and
promise faithfully to discharge the duties of such office.

5,12 Term of Office. Each officer of the Company shall hold such Person’s office at the
pleasure of the Board of Managers or for such other period as the Board of Managers may specify at the
time of such Person’s election or appointment, or until such Person’s death, resignation or removal by the
Board of Managers, whichever first occurs. In any event, cach officer of the Company who is not
reelected or reappointed at the annual meeting of the Board of Managers next succeeding such Person's
election or appointment shall be deemed to have been removed by the Board of Managers, unless the
Board of Managers provides otherwise at the time of such Person’s election or appointment,

5.13 Removal. Any officer or agent elected or appointed by the Board of Managers, and any
employee, may be removed or discharged by the Board of Managers whenever in its judgment the best
interests of the Company would be served thereby, but such removal or discharge shall be without
prejudice to the contract rights, if any, of the Person so removed or discharged.

5.14  Salaries and Compensation. The Board of Managers shall establish a compensation and
bonus structure for all elected officers of the Company, which shall be based upon objective targets and
goals of the Company and shall be consistent with industry standards. The Board of Managers shall
engage an independent compensation consultant with experience in developing executive compensation
programs to identify applicable industry standards. Salaries and compensation of all appointed agents and
employees of the Company may be fixed, increased, or decreased by the Board of Managers, but until
action is taken with respect thereto by the Board of Managers, the same may be fixed, increased or
decreased by the Chief Executive Officer or by such other officer or officers as may be empowered by the
Board to do so.

5,15  Strategic Advisor,

(a) Appointument of Strategic Advisor. Spyglass may appoint an individual to serve

as a Strategic Advisor (the “Adyisor™) to the Company. In the event the Advisor is removed by
the Board of Managers pursuant to this Section 3,14, Spyglass may appoint a new Advisor.

(b) Services. The Advisor shall (i) meet with the Board of Managers weekly and
perform any duties assigned by the Board of Managers, (ii) consult monthly with the Chief
Executive Officer, and (iif) provide the Company with advisory and related services, including
but not limited to, assistance in business and strategic planning, corporate development, the
identification of strategic partners and capitalization matters (the “Services”"). The Advisor shall
be permitted to, as reasonably necessary, utilize the Company’s administrative staff in performing
the Services.

{c) Compensation.

0 Compensation. The Board of Managers and the Advisor may mutually
agree on compensation which may be paid to the Advisor in connection with the Services
and/or any additional services requested by the Board of Manager from time to time. Any
compensation payable to the Advisor shall be memorialized by written agreement
executed by the Company and the Advisor.

{it) Reimbursement of Expenses. The Company shall reimburse the Advisor

each month, without prior approval, for reasonable expenses related to mileage, postage,
fax, long-distance or cellular telephone charges and other reasonable expenses incurred or
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paid by the Advisor in connection with, or related to, the performance of the Services.
The Advisor shall submit on a monthly basis to the Board of Managers itemized
statements, in a form reasonably satisfactory to the Board of Managers, of such expenses
incurred. The Company shall pay to the Advisor amounts shown on each such statement
within thirty (30) days after receipt thereof,

(i) Benefits. The Advisor, in connection with the performance of the
Services hereunder, shall be covered by any applicable insurance the Company may
maintain. The Advisor shall not be entitled to any other benefits, coverage or privileges,
including, without limitation, social security, unemployment, medical or pension
payments, made available to employees of the Company.

(iv)  Taxes. All applicable taxes with respect to the Advisor's performance of
the Services for the Company shall be the sole responsibility of the Advisor.

(d) Independent Contractor Status. The Advisor shall perform all Services as an
independent contractor and not as an employee or agent of the Company. The Advisor is not
authorized to assume or create any obligation or responsibility, express or implied, on behalf of,
or in the name of, the Company or to bind the Company in any manner.

(e) Confidentiality. Before beginning any Services for the Company, the Advisor
shall agree in writing to be bound by the provisions of Section 9.1.

() Termination. Upon the Advisor’s failure to perform the Services or other
requests by the Board of Managers, the Board of Managers may remove the Advisor upon thirty
(30) days written notice to the Advisor. In the event the Advisor is removed, the Company shall
reimburse the Advisor for all costs and expenses incurred by the Advisor through the effective
date of the removal upon receipt of a final itemnized statement in accordance with this Section
5.14.

5.16  Right to Indemnification - Manager / Officer. The Company shall indemnify each
Person who has been or is a party or is threatened to be made a party to any threatened, pending or
completed action, suit or proceeding, whether civil, criminal, administrative, investigative or appellate
(regardless of whether such action, suit or proceeding is by or in the right of the Company or by third
parties) by reason of the fact that such Person is or was a Manager or officer of the Company, or is or was
serving at the request of the Company as a director, officer or in any other comparable position of any
Other Enterprise against all liabilities and expenses, including, without limitation, judgments, amounts
paid in settlement, attorneys’ fees, excise taxes or penalties, fines and other expenses, actually and
reasonably incurred by such Person in connection with such action, suit or proceeding (including, without
limitation, the investigation, defense, settlement or appeal of such action, suit or proceeding); provided,
however, that the Company shall not be required to indemnify or advance expenses to any Person from or
on account of such Person’s conduct that was finally adjudged to have been knowingly fraudulent,
deliberately dishonest or wiliful misconduct; provided, further, that the Company shall not be required to
indemnify or advance expenses to any Person in connection with an action, suit or proceeding initiated by
such Person unless the initiation of such action, suit or proceeding was authorized in advance by the
Board of Managers; provided, further, that a Manager or officer shall be indemnified hereunder only for
those actions taken or omitted to be taken by such Manager or officer in the discharge of such Manager’s
or officer’s obligations for the management of the business and affairs of the Company and that the
provisions of this Section 5.16 are not intended to extend indemnification to such Manager or officer for
any obligations of such Manager or officer undertaken in this Agreement in such Manager’s or officer’s
capacity as a Member. The termination of any action, suit or proceeding by judgment, order, settlement,
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conviction or under a plea of nolo contendere or its equivalent, shall not, of itself, create a presumption
that such Person’s conduct was finally adjudged to have been knowingly fraudulent, deliberately
dishonest or willful misconduct.

5.17 Right to Indemnification - Member. The Company shall indemnify each Person who
has been or is a party or is threatened to be made a party to any threatened, pending or completed action,
suit or procceding, whether civil, criminal, administrative, investigative or appellate (regardless of
whether such action, suit or proceeding is by or in the right of the Company or by third parties) by reason
of the fact that such Person is or was a Member of the Company, against all liabilities and expenses,
including, without limitation, judgments, amounts paid in seitlement, attorneys’ fees, excise taxes or
penalties, fines and other expenses, actually and reasonably incurred by such Person in connection with
such action, suit or proceeding (including, without limitation, the investigation, defense, settlement or
appeal of such action, suit or proceeding); provided, however, that the Company shall not be required to
indemnify or advance expenses to any Person from or on account of such Person’s conduct that was
finally adjudged to have been knowingly fraudulent, deliberately dishonest or willful misconduct;
provided, further, that the Company shall not be required to indemnify or advance expenses to any Person
in connection with an action, suit or proceeding initiated by such Person unless the initiation of such
action, suit or proceeding was authorized in advance by the Board of Managers. The termination of any
action, suit or proceeding by judgment, order, settlement, conviction or under a plea of nolo contendere or
its equivalent, shall not, of itself, create a presumption that such Person’s conduct was finally adjudged to
have been knowingly fraudulent, deliberately dishonest or willful misconduct.

5.18 Maeetings of Members; Place of Meetings. An annual meeting of the Members shall be
held on the first Tuesday in April of each year, if not a legal holiday, and if a legal holiday, then on the
next secular day following, at 10:00 a.m. Central Standard Time. At each annual meeting of Members,
the Members shall elect Managers in the manner sct forth herein.  Vacancies on the Board of Managers
may be filled by an election held at any meeting of Members. Each Manager shall be elected to serve
until the next succeeding annual meeting of the Members or until his earlier death, removal, or
resignation. The Managers shall be elected as follows:

{a) Spyglass shall, in its sole discretion, elect one (1) Manager,;

{b) The Initial Members and Spyglass shall mutually agree upon and elect one (1)
Manager, and

©) Three (3) Managers shall be elected by an affirmative vote of a Majority in
Interest.

Upon the death, removal, or resignation of any Manager, a replacement Manager shall be elected
in the same manner in which the former Manager was clected. Each replacement Manager shall agree in
writing to be bound by the terms of this Agreement as they relate to the Managers.

At the annual meeting, the Members may transact such other business as they may desire, whether
or not the same was specified in the notice of the meeting. Except as otherwise provided in this
Agreement, all other meetings of the Members may be held for any purpose or purposes and may be
called by the Members holding not less than thirty percent (30%) of the Percentage Interests. All
meetings of the Members shall be beld at the principal office of the Company or at such other place,
within or without the State of Arizona, as shall be designated from time to time by the Members and
stated in the notice of the meeting or in a duly executed waiver of the notice thereof. Members may
participate in a meeting of the Members by means of conference telephone or similar communications
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equipment whereby all Members participating in the meeting can hear each other and participation in a
meeting in this manner shall constitute presence in person at the meeting.

5.19 Removal of Managers. At a meeting called expressly for such purpose, one or more
Managers or the cntire Board of Managers may be removed, with or without cause, by a vote of the
holders of a Majority in Interest.

520  Quorum; Voting Requirement. The presence, in person or by proxy, of a Majority in
Interest shall constitute a quorum for the transaction of business by the Members. If less than a Majority
in Interest are represented at a meeting, a majority of the Membership Interests so represented may
adjourn the meeting to a specified date not longer than ninety (90) days after such adjournment, without
further notice. Al such adjourned meeting at which a quorum shall be present or represented by proxy,
any business may be transacted that might have been transacted at the meeting as originally noticed. The
Members present at a duly convened meeting may continue to transact business until adjournment,
notwithstanding the withdrawal of enough Members to constitute less than a quorum. Each Member shall
have the right to vote in accordance with such Member's Percentage Interest. The affirmative vote of a
Majority in Interest shall constitute a valid decision of the Members, except where a larger vote is
required by the Act, the Articles or this Agreement. At any time that no Person shall have the right to
vote or to participate in the management of the business and affairs of the Company with respect to a
particular Membership Interest, then the Percentage Interest represented by such Membership Interest
shall be disregarded for the purposes of determining whether a quorum is present at a meeting of
Members and in determining whether the requisite Percentage Interest necessary for a valid decision of
the Members has been obtained.

521  Proxies. Atany meeting of the Members, every Member having the right to vote thereat
shall be entitled to vote in person or by proxy appointed by an instrument in writing signed by such
Member and bearing a date not more than eleven (11) months prior to such meeting.

522  Action Without Meeting. Any action required or permitted to be taken at any meeting
of the Members of the Company may be taken without a meeting if the action is evidenced by one or more
written consents setting forth the action to be taken and signed by a Majority in Interest entitled to vote.

5.23  Notice of Meetings. Notice stating the place, day, bour and the purpose for which the
meeting is called shall be given, not less than ten (10) days nor more than sixty (60) days before the date
of the meeting, by or at the direction of the Members calling the meeting, to each Member entitled to vote
at such meeting. A Member's attendance at a meeting:

(a) Waives objection to lack of notice or defective notice of the meeting, unless such
Member, at the beginning of the meeting, objects to holding the meeting or transacting business at
the meeting; and

(b) Waives objection to consideration of a particular matter at the meeting that is not
within the purpose or purposes described in the notice of meeting, unless such Member objects to
considering the matter when it is presented.

524  Waiver of Notice. When any notice is required to be given to any Member of the
Company hereunder, a waiver thereof in writing signed by the Person entitled to such notice, whether
before, at, or after the time stated therein, shall be equivalent to the giving of such notice.

5.25  Execution of Documents Filed with the Arizona Corporation Commission and
Waiver of Receipt of Copy of Filed Documents. The Chief Executive Officer and any other Manager or
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officer of the Company authorized by the Board of Managers shall be authorized to execute and file with
the Arizona Corporation Commission any document permitted or required by the Act. Such documents
shall be executed and filed only after the Members or the Board of Managers have approved or consented
10 such action in the manner provided herein. The Members hereby waive any requirement under the Act
of receiving a copy of any document filed with the Secretary of State of Arizona.

526 Voting by Certain Holders. In the case of a Member that is a corporation, its
Membership Interest may be voted by such officer, agent or proxy as the by-laws of such corporation may
prescribe, or, in the absence of such provision, as the board of directors of such corporation may
determine. In the case of a Member that is a general or limited partnership, its Membership Interest may.
be voted, in person or by proxy, by such Person as is designated by such Member. In the case of a
Member that is another limited liability company, its Membership Interest may be voted, in person or by
proxy, by such Person as is designated by the operating agreement of such other limited liability company,
or, in the absence of such designation, by such Person as is designated by the limited lability company.

527 Contracts with Members, Managers, or their Affiliates. No contract or transaction
berween the Company and one of its Members or Managers or between the Company and any Person in
which one of its Members or Managers is a director or officer, or has a financial interest, shall be void or
voidable solely for this reason, or solely because such Member is present at or participates in any meeting
of the Members or the Board of Managers at which the contract or transaction is authorized, or solely
because such Member's or Manager’s vote is counted for such purpose, if, in connection with any such
meeting of the Members, the material facts as to such Member's or Manager’s relationship are known to
the Members and the Members holding a Majority in Interest held by those Members who are
disinterested with respect to such contract or transaction authorize such contract or transaction, even
though the disinterested Members be less than a quorum, or if, in connection with any such meeting of the
Board of Managers, the material facts as to such Member’s or Manager’s relationship are known to the
Board of Managers and the majority of the Managers who are disinterested with respect to such contract
or transaction authorize such contract or transaction, even though the disinterested Managers be less than
a quorum. Interested Members may be counted in determining the presence of a quorum at a meeting of
the Members at which the contract or transaction is authorized.

528 Other Business Ventures. Any Member or Manager may engage in, or possess an
interest in, other business ventures of every nature and description, independently or with others, whether
or not similar to or in competition with the business of the Company, and neither the Company nor the
Managers shall have any right by virtue of this Agreement in or to such other business ventures or 1o the
income or profits derived therefrom. Neither the Members nor the Managers shall be required to devote
all of their time or business efforts to the affairs of the Company, but shall devote so much of their time
and attention to the Company as is reasonably necessary and advisable to manage the affairs of the
Company to the best advantage of the Company.

ARTICLE VI - ACCOUNTING AND BANK ACCOUNTS

6.1 Fiscal Year. The fiscal year and taxable year of the Company shall end on December 31
of each year, unless a different date is required by the Code.

6.2 Books and Records. At all times during the existence of the Company, the Company
shall cause to be maintained full and accurate books of account, which shall reflect all Company
transactions and be appropriate and adequate for the Company’s business. The books and records of the
Company shall be maintained at the principal office of the Company. Each Member (or such Member’s
designated representative) shall have the right during ordinary business hours and upon reasonable notice
to inspect and copy (at such Member's own expense) all books and records of the Company.
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6.3 Financial Reports.

(a) Commencing January 1, 2012, within thirty (30) days after the end of each fiscal
month, there shall be prepared and delivered to each Member:

6)) a balance sheet as of the end of such month and related financial
statements for the month then ended; and

(ii) other pertinent information regarding the Company.

(b) Within forty-five (45) days after the end of each fiscal quarter, there shall be
prepared and delivered to each Member:

i a balance sheet as of the end of such fiscal quarter and related
financial statements for the fiscal quarter then ended; and

(i1) other pertinent information regarding the Company.

) Within seventy-five (75) days after the end of each fiscal year, there shall be
prepared and delivered to each Member:

(i) a balance sheet as of the end of such year and related financial statements
for the year then ended; and

(ii} other pertinent information regarding the Company.

() Within seventy-five (75) days afier the end of each fiscal year, there shall be
prepared and delivered to each Member all information with respect to the Company necessary
for the preparation of the Members® Federal and state income tax returns.

6.4 Tax Returns and Elections; Tax Matters Member., The Company shall cause to be
prepared and timely filed all Federal, state and local income tax returns or other returns or statements
required by applicable law. George Martinez is hercby designated as the Company's “Tax Matters
Member,” to serve with respect to the Company in the same capacity as a “tax matters partner” as defined
in the Code, and in such capacity is hereby authorized and empowered to act for and represent the
Company and each of the Members before the Internal Revenue Service.

6.5 Section 754 Election. In the event a Distribution of Company assets occurs that satisfies
the provisions of Section 734 of the Code or in the event a Transfer of a Membership Interest occurs that
satisfies the provisions of Section 743 of the Code, upon the determination of the Board of Managers, the
Company shall elect, pursuant to Section 754 of the Code, to adjust the basis of the Property to the extent
allowed by such Sections 734 or 743 and shall cause such adjustments to be made and maintained.

6.6 Bank Accounts. All funds of the Company shall be deposited in a separate bank, money
market or similar account(s) approved by the Board of Managers and in the Company’s name.

ARTICLE VII - TRANSFERS OF MEMBERSHIP INTERESTS AND EVENTS OF
WITHDRAWAL

7.1 General Restrictions. Except as expressly provided in this Agreement, no Member may
Transfer all or any part of such Member’s Membership Interest. Any purported Transfer of a Membership
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Interest in violation of the terms of this Agreement shall be null and void and of no effect. A permitted
Transfer shall be effective as of the date specified in the instruments relating thereto.  Any Transferee
desiring to make a further Transfer shall become subject to all of the provisions of this Anticle VII to the
same extent and in the same manner as any Member desiring to make any Transfer.

7.2 Permitted Transfers.

{a) Subject to Section 5.10(k) and Section 7.9, each Member (a “Transferor™) shall
have the right to Transfer (but not to substitute the assignee as a Substitute Member in such
Member's place, except in accordance with Section 7.3), by a written instrument, all or any part
of such Member's Membership Interest, provided that the Transfer would not resuilt in the
“termination” of the Company pursuant to Section 708 of the Code. Any assignee of a
Membership Interest as allowed by this Section 7.2 who does not become a Substitute Member as
provided in Section 7.3 (a “Transferce™) shall not be a Member and shall not have any right to
vote as a Member or to participate in the management of the business and affairs of the Company,
such right to vote such Membership Interest and to participate in the management of the business
and affairs of the Company continuing with the Transferor. The Transferee shall, however, be
entitled to Distributions and allocations of the Company, as provided in Article IV of this
Agreement, attributable to the Membership Interest that is the subject of the Transfer to such
Transferee.

(b) Each Member who is a natural Person shall have the right to Transfer from time
to time all or any portion of the Membership Interests owned by him or her to (i) any revocable
trust voluntarily established by him or her primarily for his or her benefit or the benefit of an
Immediate Family (as hereinafter defined) member and for which the Transferring Member is the
trustee; (it) any limited partnership in which the Transferring Member is a general partner and all
other partners are members of the Member's Immediate Family, or (iii) a member of the
Member's Immediate Family. For purposes of this Section 7.2(b), “Immediate Family” shall
mean any Member’s child, stepchild, grandchild, parent, stepparent, grandparent, spouse, sibling,
mother-in-law, father-in-law, son-in-law, daughter-in-law, brother-in-law, or sister-in-law, and
shall include adoptive relationships. Transfers made pursuant to this Section 7.2(b} shall not be
subject to Section 7.9.

7.3 Substitute Members. No assignee of all or part of a Member’s Membership Interest
shall become 8 Member in place of the Transferor (a “Substitute Member™) unless and until:

(a) The Transferor (if living) has stated such intention in the instrument of
assignment;

)] The Transferee has executed an instrument accepting and adopting the terms and
provisions of this Agreement,;

{©) The Transferor or Transferee has paid all reasonable expenses of the Company in
connection with the admission of the Transferee as a Substitute Member; and

{d) Subject to Section 5.10(1), the Board of Managers in its sole and absolute
discretion, shall have consented in writing to such Transferee becoming a Substitute Member.

Upon satisfaction of all of the foregoing conditions with respect to a Transferee, the Board of

Managers shall cause this Agreement to be duly amended to reflect the admission of the Transferee as a
Substitute Member.
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7.4 Effect of Admission as a Substitute Member. Unless and until admitted as a Substitute
Member pursuant to Section 7.3, a Transferee of a Membership Interest shall not be entitled to exercise
any rights of a Member in the Company, including the right to vote, grant approvals or give consents with
respect to such Membership Interest, the right to require any information or accounting of the Company’s
business or the right to inspect the Company’s books and records, but a Transferee shall only be entitled
to receive, 1o the extent of the Membership Interest Transferred to such Transferee, the Distributions to
which the Transferor would be entitled. A Transferee who has become a Substitute Member has, to the
extent of the Membership Interest Transferred to such Transferee, all the rights and powers of the Member
for whom such Transferce is substituted and is subject to the restrictions and liabilities of a Member under
this Agreement and the Act. Upon admission of a Transferee as a Substitute Member, the Transferor shall
cease to be a Member of the Company to the extent of such Membership Interest. A Person shall not
cease 10 be a Member upon assignment of all of such Member’s Membership Interest unless and until the
Transferee becomes a Substitule Member.

7.5 Additional Members and Membership Interests. Subject to Section 5.10() and
Section 5.10()), additional Members may be admitted to the Company and additional Membership
Interests may be issued only upon the consent of the Board of Managers or pursuant to Section 3.2(b) or
Section 3.2(c). Whenever any additional Member is admitied to the Company or any additional
Membership Interest is issued in accordance with this Section 7.5, the Board of Managers shall cause
Schedule A to this Agreement to be amended to reflect any adjustment in the Percentage Interests of the
Members.

7.6 Redemption of Membership Interests. Any Membership Interest may be redeemed by
the Company, by purchase or otherwise, upon the consent of the holder of such Membership Interest and
the Board of Managers. Whenever any Membership Interest is redeemed by the Company in accordance
with this Section 7.6, the Board of Managers shall cause Schedule A to this Agreement to be amended to
reflect any adjustment in the Percentage Interests of the Members.

7.7 Withdrawal of Member.

(a) Covenant Not to Withdraw or Dissolve. Notwithstanding any provision of the
Act, each Member recognizes that the Members have entered into this Agreement based on their
mutual expectation that all Members will continue as Members and carry out the duties and
obligations undertaken by them hereunder and that, except as otherwise expressly required or
permitted hereby, each Member hereby covenants and agrees not to (i) take any action to file a
certificate of dissolution or its equivalent with respect to itself, (ii) take any action that would
cause a Bankruptey filing of such Member, (iii) voluntarily withdraw or attempt to withdraw from
the Company, (iv) exercise any power under the Act to dissolve the Company, (v) petition for
judicial dissolution of the Company or (vi) demand a return of such Member’s contributions or
profits without the unanimous consent of the Members (collectively hereinafter referred to as an
“Event of Withdrawal"). Except as provided in Section 8.1 of this Agreement, upon the
occurrence of an Event of Withdrawal, the Company shall not be dissolved.

(b) Consequences of Withdrawal. If a Member attempts to take any action in
breach of Section 7.7(a) hereof, such Member (the “Breaching Member”) shall immediately cease
to be a Member and shall have no further power to act for or bind the Company and Breaching
Member shall be liable in damages, without requirement of a prior accounting, to the Company
for all costs and liabilities that the Company or any Member may incur as a result of such breach,
In addition:
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@ The Company shall have no obligation to pay the Breaching Member his
contributions, capital or Income, but may, by notice to the Breaching Member within
thirty (30) days of its withdrawal, elect to make Breach Payments (as hereinafter defined)
in complete satisfaction of the Breaching Member’s Membership Interest;

(ii) If the Company does not elect to make Breach Payments, the Company
shall treat the Breaching Member as if he were an unadmitted assignee of the
Membership Interest of the Breaching Member and shall make Distributions to the
Breaching Member only of those amounts otherwise payable with respect to such
Membership Interest hereunder;

(iiiy  The Company may apply any Distributions otherwise payable with
respect to such Membership (including Breach Payments) to satisfy any claims it may
have against the Breaching Member,; and

(iv)  The Breaching Member shall continue to be liable to the Company for
any unpaid Capital Contributions required hereunder with respect to such Membership
Interest.

{v) Notwithstanding anything to the contrary hereinabove provided, unless
the Company has elected to make Breach Payments to the Breaching Member in
satisfaction of his Membership Interest, the Company may offer and sell (on any terms
that are not manifestly unreasonable) the Membership Interest of the Breaching Member
1o any other Members or other Persons on the Breaching Member's behalf, provided that
any Person acquiring such Membership Interest becomes a Member with respect to such
Membership Interest and agrees to perform the duties and obligations imposed by this
Agreement on the Breaching Member.

() Breach Payments. For purposes hereof, Breach Payments (as defined below)
shall be made in four (4) instaliments, each equal to one-fourth (1/4™) of the Breach Amount (as
defined below), payable on the next four (4) consecutive anniversaries of the breach by the
Breaching Member, with simple interest accrued from the date of such breach through the date
each such installment is paid on the unpaid balance of such Breach Amount at percent (5%) per
annum (cach, a "Breach Payment"). The Breach Amount shall be an amount equal to the greater
of $1.00 or one-half the Net Equity of the Breaching Member’s Membership Interest on the day
of such breach. The “Net Equity” of a Member's Membership Interest shall be the amount that
would be distributed to such Member in liquidation if the Company sold all of its Properties for
their net Fair Value. Net Equity shall be determined, without audit or certification, from the books
and records of the Company by the accountants regularly employed by the Company. The Net
Equity determination of such accountants shall be final and binding in the absence of a showing
of gross negligence or willful misconduct. The Company may, at its sole election, prepay all or
any portion of the Breach Payments or interest accrued thereon at anytime without penalty.

(d) No Bonding. Notwithstanding anything to the contrary in the Act, the Company
shall not be obligated to secure the value of the Breaching Member's Membership Interest by
bond or otherwise; provided, however that if a court of competent jurisdiction determines that, in
order to continue the business of the Compeny such value must be so secured, the Company may
provide such security. If the Company provides such security, the Breaching Member shall not
have any right to participate in Company Income or Distributions during the term of the breach or
to receive any interest on the value of such Membership Interest.
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(e) Permitted Withdrawal. A “Permitted Withdrawal” of a Member, as that term is
used in this Agreement, shall mean the death, mental incapacity, or disability of a Member. The
terms “mental incapacity” and “disability” shall have the following meanings:

(i) “Mental incapacity” shall mean the entry of an order by a court of
competent jurisdiction adjudicating the Member mentally incapacitated to manage his
Person or estate or written certificates from two (2) physicians, each certifying that the
physician has examined the Member and has concluded that the Member has become
unable 1o act rationally and prudently in his own financial best interest. Each certificate
must be duly executed, witnessed and acknowledged. Should a Member dispute any non-
Judicial determination of mental incapacity, such determination shall be made through a
court proceeding.

(ii) “Digability” of a Member means that the Member, because of a physical
or mental disability, is unable to perform his customary duties as a Member {or is unable
to engage in any substantial gainful activity) for an indefinite period.

7.8 Transfer of Membership Interests upon a Permitted Withdrawal.

(a) Upon a Permitted Withdrawal of a Member, the Company may purchase such
Member's Membership Interest for an amount equal to the sum of (i) any positive balance of the
withdrawing Member’s Capital Account and his proportionate share of accrued and undistributed
net income or loss of the Company to the date of the Member’s withdrawal from the Company
and (ii) the Fair Market Value (as defined below) of the Company multiplied by the withdrawing
Member's Percentage Interest. Within thirty (30) days of a Permitted Withdrawal of a Member,
the certified public accountants then employed by the Company shall propose a Fair Market
Value of the Company consistent with Section 7.8(b), below. If, within ten (10) days of receiving
written notice of such valuation by the Company's accountants, the withdrawing Member (or the
personal representative or successor in interest of the withdrawing Member, whichever the case
may be) objects in writing delivered to the accountants, then the Fair Market Value of the
Company shall be determined by both the withdrawing Member (or the personal representative or
successor in interest of the withdrawing Member, whichever the case may be) and the Company
each selecting a disinterested, qualified appraiser familiar with valuation of commercial
businesses to appraise the value of the Company, and the average of the two (2) closest valuations
(i.e. that of each appraiser and the Company accountants) shall be considered the Fair Market
Value of the Company. The Company and withdrawing Member shall select their appraiser
within ten (10) days the objection to the Fair Market Value of the Company accountants, and such
chosen appraisers shall make and submit to the Company accountants their valuation within sixty
(60) days of their appointment. If the withdrawing Member (or the personal representative or
successor in interest of the withdrawing Member, whichever the case may be) does not select an
appraiser within such ten (10) day time period, the Member shall lose the right to submit such an
appraised valuation and the Fair Market Value shall be determined by an average of any timely
appraisal and the value as determined by the Company accountants.

(b) As used in this Section 7.8, “Fair Market Value" shall mean the price at which a
withdrawing Member's Membership Interest could be sold in a bona fide arms-length transaction
to an unrelated third party provided that neither the seller nor the purchaser are under any undue
constraints or pressure to buy or sell the withdrawing Member's Membership Interest. Fair
Market Value shall be determined based on an assessment of the business as an ongoing concern,
taking into consideration both the assets and liabilities of the Company. Liabilities shall include
for this purpose, but are not limited to, loans by Members to the Company and all unpaid interest
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thereon; and shall further assume the Company is obligated to distribute and pay, if not first paid
and distributed to each Member, their respective share of accrued and undistributed net income
and any positive balance in the Capital Account for each Member.

{c) If the Company declines to purchase the withdrawing Member’s Membership
Interest, the Company shall be continued, and the personal representative or successor in interest
of the withdrawing Member (whichever the case may be) shall take the Membership Interest of
the withdrawing Member, subject to all the terms and conditions of this Agreement, and shall be
admitted as a Member in the Company in place of the withdrawing Member, provided that he or
she adopts and agrees to be bound by this Agreement, as though he or she was an original party
hereto,

7.9 Right of First Refusal on Transfer of Membership Interests.

(a) If a Member receives from or otherwise negotiates with a third party in a private
transaction a bona fide offer to purchase any or all of the Membership Interest owned or held by
such Member (a “Third Party Offer”) and such Member intends to pursue a Transfer of such
Membership Interest to such third party, such Member shall provide to the Company written
notice of such Third Party Offer (a “Third Party Offer Notice™). The Third Party Offer Notice
shall identify the third party making the Third Party Offer, the Membership Interest subject to the
Offer, the price at which a sale is proposed to be made (the “Third Party Offer Price™) and all
other material terms and conditions of the Third Party Offer.

(b) The receipt of a Third Party Offer Notice by the Company from a Member shall
constitute an offer (the “Company Offer”) to sell to the Company the Membership Interest subject
to the Third Party Offer at the Third Party Offer Price. Such offer shall be irrevocable for thirty
(30) days after receipt of such Third Party Offer Notice by the Company. During such thirty (30)
day period, the Company shall have the right to accept the Company Offer as to all of the
Membership Interest by giving a written notice of acceptance to the Member prior to the
expiration of such thirty (30) day period. If the Company does not give its notice of acceptance
within the thirty (30) day period, it shall be deemed to have rejected the Company offer.

(c) If the Company accepts the Company offer, it shall purchase and pay for the
applicable Membership Interest within a thirty (30) day period following acceptance of the
Company Offer; provided that if the purchase and sale of such Membership Interest is subject to
any prior regulatory approval, the time period during which such purchase and sale may be
consummated shall be extended until the expiration of five (5) business days after all such
approvals shall have been received.

(d) Upon the full or partial rejection or deemed rejection of the Company Offer by
the Company or the failure to obtain any required consent for the purchase of the Membership
Interest subject thereto within sixty (60) days of the Company’s acceptance of the Company offer,
the Member shall have the right to Transfer the Membership Interest in accordance with this
Article VII by entering into an agreement with the third party making the Third Party Offer for
the sale of any or all of the Membership Interest subject to the Third Party Offer at a price not less
than the price indicated in the Third Party Offer; provided that such third party shall have agreed
in writing, in form and substance acceptable to the Company, to be bound by all of the terms,
conditions, restrictions, and options of this Section 7.9, including the Company’s right of first
refusal under this Section 7.9, as if such Person were a “Member” solely for purposes of this
Section 7.9, and the Transfer to such third party is not in violation of applicable federal or state
securities laws. The Member shall have thirty (30) days from the execution of such agreement to
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consummate the sale; provided that if the purchase and sale of such Membership Interest is
subject to any prior regulatory approval, the time period during which such purchase and sale may
be consummated shall be extended until the expiration of five (5) business days after all such
approvals shall have been received; provided further that such time period shall not exceed one
hundred twenty (120) days without the consent of the Company. If the Member does not
consummate the sale of any Membership Interest subject to the Third Party Offer in accordance
with the foregoing time limitations, the Member thereafter may not sell any Membership Interest
without repeating the foregoing procedures,

7.10  Drag Along/Tag Along Rights.
(a) Drag Along Rights.

@) Subject to the provisions set forth in this Article VII and Section 5.10(d),
if Members owning 4 majority of the Percentage Interests in the Compuny (such mujority
of Percentage Interests, the “Majority Membership Interest™) agree to Transfer all of their
Mujority Membership Interest to a bona fide third party purchaser, then the remuining
Members shall be required to sell their entire Percentage Interests (such minority of
Percentage Interests, the “Minority Membership Interest™ in accordance with the
provisions of this Section 7.10(a), unless otherwise waived by the Members owning the
Majority Membership Interest (the “Drag Along Rights™).

(i) Notwithstanding the provisions of this Section, no sale of Minority
Membership Interest shall be required unless: (a) the consideration paid for each
increment of Minority Membership Interest and Majority Membership Interest is the
same, (b) the terms and conditions of such Transfer are the same for all selling Members,
and (c} if all or any portion of the purchase price for Minority Membership Interest and
Majority Membership Interest consists of Property or other non-cash consideration, such
Property or other non-cash consideration shall be allocated among all of the Members
selling their Membership Interests pro rata in accordance with the Membership Interests,
based on Percentage Interest,

(iii)  The Company shall provide written notice to the Members owning the
Minority Membership Interest setting forth the consideration to be paid for the Minority
Meabership Interest und the muterial teris of the sule within wn (10) business days alter
the exercise of the Drag Along Rights pursuant to this Section 7.10(a).,

(iv)  The closing of a sale pursuant to this Section 7.10(a) shall take place at
such time and place as the Members owning the Majority Membership Interest shall
specily in reasonable notice to each Member owning a Minority Membership Interest. At
the closing of any sale pursuant to this Section 7.10(a), each Member owning a Minority
Membership Interest shall deliver such documents as the Members owning the Majority
Membership Interest triggering the Drag Along Rights may reasonably request to
Transfer the Membership Interests to be sold by the Members against delivery of the
applicable consideration. The Members owning the Minority Membership Interest shall
receive the applicable consideration of the Membership Interests Transferred by the the
Members owning the Majority Membership Interest pursuant to the sale (after deduction
of the proportionate share of (a) the expenses associated with such sale that are paid by
the Company or the Majority Membership Interest in connection with such sale, (b)
amounts paid into escrow or held back, in the reasonable determination of the Board of
Managers, for indemnification or post-closing expenses and (c) amounts subject to post-
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closing purchase price adjustments) concurrently with the receipt of such consideration
by the Members owning the Majority Membership Interest. It is understood and agreed
that no holder of Membership Interests shall have any liability to any other holder of
Membership Interests arising from, relating to or in connection with any proposed sale in
which Drag-Along Rights are triggered (except to the extent such holder shall have failed
to comply with the provisions of this Section 7.10(a)).

(b) Tag Along Rights.

) Notwithstanding anything in this Agreement to the contrary, if the
Members owning the Majority Membership Interest desire to Transfer such Majority
Membership Interest, and either the Drag Along Rights do not apply or are not exercised
by the Majority Membership Interest, then, before consummating the Transfer, the
Mernbers owning the Majority Membership Interest shall be obligated, as a condition to
the Transfer, to give a notice to the Members (a, “Tag Along Notice™) owning the
Minority Membership Interest specifying the material terms of the proposed sale (the

“Tag Along Rights”™).

{i1) The Members owing the Minority Membership Interest shall have the
right for a period of ten {10) days from receipt of the Tag Along Notice to give notice to
the Members owning the Majority Membership Interest of their election to sell their
Minority Membership Interest on the same terms and conditions on which the Majority
Membership Interest is being purchased, Each such Member owning the Minority
Membership Interest shall be entitled to sell in such proposed Transfer, at the same price
and on the same terms, its pro rata share in accordance with Percentage Interest of the
Membership Interests to be sold in such proposed Transfer. Each Member shall pay its
pro rata share of the transaction expenses associated with such Transfer. In the event that
any such Member holding the Minority Membership Interest objects to the terms of any
such Transfer, such Member's rights under this Section 7.10(b) shall automaticaily
terminate with respect to such Transfer (but not any subsequent Transfers). This Section
7.10(b) shall not apply to any Transfer otherwise permitted under Section 7.2(b).

7.11  Pre-Emptive Right.

(a) The Company hereby grants each Member (each, a “Pre-Emptive Member™) the
right to purchase, pro rata in accordance with its Percentage Interests, its portion of any new
Membership Interests (other than (i) Membership Interests issued to the Members in accordance
with Section 3.2(b} and Section 3.2(c), (i) any Membership Interests Transferred in accordance
with this Article VII, {iii) the purchase by Sunsweet Growers Inc. in accordance with Section
9.6(a) and the associated pre-emptive right afforded to Spyglass, or (iv) Membership Interests
issued in accordance with the Membership Interest Incentive Plan) (“New Securities™) that the
Company may from time to time issue or sell to any Person.

(b The Company shall give written notice (an “Issuance Notice”) of any proposed
issuance or sale of New Equity Securities described in Section 7.11(a) to the Pre-Emptive
Members within five (3) business days following any meeting of the Board of Managers at which
such issuance or sale is approved. The Issuance Notice shall, if applicable, be accompanied by a
written offer from any prospective purchaser seeking to purchase New Equity Securities and shall
set forth the material terms and conditions of the proposed issuance, including:
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(i) the number and description of the New Equity Securities proposed to be
issued and the percentage of the Company’s outstanding Membership Interests such
issuance would represent;

(i1) the proposed issuance date, which shall be at least twenty (20) business
days from the date of the Issuance Notice; and

(iii)  the proposed purchase price per New Equity Security.

(©) Each Pre-Emptive Member shall for a period of fifieen (15) business days
following the receipt of the Issuance Notice (the “Exercise Period”) have the right to elect
irrevocably to purchase its pro rata portion of the New Equity Securities at the purchase price set
forth in the Issuance Notice by delivery of a written notice to the Company. The closing of any
purchase by an Pre-Emptive Member shall be consummated concurrently with the consummation
of the issuance or sale described in the Issuance Notice.

(d) If any Pre-Emptive Member fails to purchase its full allotment of New Equity
Securities within the time period described in Section 7.11(c), the Company shall be free to
complete the proposed issuance or sale of New Equity Securities described in the Issuance Notice
with respect to which Pre-Emptive members failed to exercise the option set forth in this Section
7.11 on terms no less favorable to the Company than those set forth in the Issuance Notice (except
that the amount of the New Equity Securities to be issued or sold by the Company may be
reduced); provided, that (i) such issuance or sale is closed within thirty (30) business days after
the expiration of the Exercise Period and (ii) for the avoidance of doubt, the price at which the
New Equity Securities are sold is at least equal to or higher than the purchase price described in
the Issuance Notice. In the event the Company shall not thereafter issue or sell any New Equity
Securities without first again offering such New Equity Securities to the Members in accordance
with the procedures set forth in this Section 7.11.

(e) Upon the issuance of any New Equity Securities, such New Equity Securities
shall be issued free and clear of any liens (other than those arising hereunder and those
atributable to purchasers thereof), the Company shall so represent and warrant to the purchasers
thereof, and further represent and warrant to such purchasers that such New Equity Securities
shall be upon issuance thereof to the Exercising Members and after payment therefor, duly
authorized, validly issued, fully paid and non-assessable. Each Exercising Member shall deliver
to the Company the purchase price for the New Equity Securities purchased by it by certified or
bank check or wire transfer of immediately available funds, Each party to the purchase and sale
of New Equity Securities shall take all such other actions as may be reasonably necessary to
consummate the purchase and sale including, without limitation, entering into such additional
agreements as may be necessary or appropriate.

ARTICLE VIHI - DISSOLUTION AND TERMINATION

8.1 Events Causing Dissolution. The Company shall be dissolved upon the first to occur of
the following events:

(a) The expiration of the term of the Company, as set forth in the Articles.
(b) The written consent of all Members.

(c) An Event of Withdrawal with respect to the sole retnaining Member.
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) Subject to Section $.10(g), the approval of the Board of Managers.

(&) Upon the entry of a decree of dissolution with respect to the Company by a court
of competent jurisdiction.

(f) When the Company is not the surviving entity in a merger or consolidation under
the Act.

8.2 Effect of Dissolution. Except with respect to the occurrence of an event referred to in
Section 8.1(f), and except as otherwise provided in this Agreement, upon the dissolution of the Company,
the Board of Managers shall take such actions as may be required pursuant to the Act and shall proceed 1o
wind up, liquidate and terminate the business and affairs of the Company. In connection with such
winding up, the Board of Managers shall have the authority to liquidate and reduce to cash (to the extent
necessary or appropriate) the assets of the Company as promptly as is consistent with obtaining Fair Value
therefor, to apply and distribute the proceeds of such liquidation and any remaining assets in accordance
with the provisions of Section 8.3, and to do any and all acts and things authorized by, and in accordance
with, the Act and other applicable laws for the purpose of winding up and liquidation,

8.3 Application of Proceeds. Upon dissolution and liquidation of the Company, the
Properties of the Company shall be applied and distributed in the order of priority set forth in Section 4.2.

ARTICLE IX - ADDITIONAL COVENANTS
9.1 Covenant Not to Disclose Confidential Information.

(a) No Member or Manager, except with the prior written consent of the Board of
Managers, shall directly or indirectly disclose or permit disclosure to any unauthorized Persons,
or use for his, her or its own account or for the benefit of any third party, any Confidential
Information (as defined herein), whether or not such information is embodied in writing or other
physical form or is retained in the memory of such Member or Manager.

(b) Each Member or Manager further agrees to deliver to the Company, at any time
the Company may request, all documents, memoranda, notes, plans, records, reports and other
documentation, models, components, devices or computer software, whether embodied in a disk
or in other form (and all copies of all of the foregoing), that contain Confidential Information and
any other Confidential Information that the Member or Manager may then possess or have under
his, her or its control.

(c) Each Member and Manager further agrees to at all times (i) keep all Confidential
Information strictly confidential, (ii) hold all Confidential Information in trust for the benefit of
the Company, (iii) take all reasonable measures to protect the secrecy of and avoid disclosure or
use of any Confidential Information in order to prevent it from falling into the public domain or
the possession of third parties, and (iv) notify the Board of Managers in writing of any actual or
suspected misuse, misappropriation or unauthorized disclosure of Confidential Information which
may come to such Member’s or Manager's attention.

) Hach Member and Manager agree that the Confidential Information shall only be
used for the sole benefit of the Company and that such Confidential Information shall not be used
for any purpose which may create competition with the Company.
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(e) Each Member and Manager has carefully read and considered the provisions of
this Section 9.1, and having done so, agrees that damages alone may not be adequate protection
for Company in the event of a breach or threatened breach or violation of this Section. As such,
each Member and Manager agrees that the Company shall, in addition thereto, be entitled to an
injunction restraining such breach or violation by such Member or Manager, and, such injunctive
remedy shall not be in limitation of, but in addition to, any other remedies authorized by law for
the breach or threatened breach of this Section, including the recovery of monetary damages.

H For purposes of this Agreement, “Confidential Information” shall mean
any of the following information of the Company or any subsidiary: (i) any and all trade
secrets concerning the business and affairs, product specifications, data, technical
information, know-how, formulae, compositions, processes, designs, sketches,
photographs, graphs, drawings, blue prints, samples, inventions (whether patentable or
not) and ideas, past, current and planned research and development, past, current and
planned manufacturing or distribution methods and processes, customer lists (past,
current or targeted), past, current and anticipated customer requirements, price lists and
pricing history, market studies, business plans, computer software and programs
(including object code and source code), database technologies, systems, structures,
architectural processes, improvements, devices, discoveries, concepts, methods and any
other information, however documented, of the Company or any subsidiary that is a trade
secret; (ii) any and all information concerning the business and affairs of the Company or
any subsidiary (which includes historical financial statements, financial projections, tax
returns, accountants’ material, financial budgets, historical, current and projected sales,
capital spending budgets and plans, business plans, past, current and targeted client and
customer lists, client and customer files, the names and backgrounds of key personnel,
contractors, agents, suppliers and potential suppliers, and personnel training, techniques
and materials, and purchasing methods and techniques, however documented); (iii) all
contractual arrangements or corporate or other business opportunities involving the
Company or any subsidiary; (iv) any and all original works of authorship fixed in any
tangible medium of expression which is the subject matter of copyright (such as
videotapes, written presentations on acquisitions, computer programs, drawings, maps,
architectural renditions, models, manuals, brochures or the like) relating to the business,
products or services of the Company; (v) any United States or foreign applications for
patents, copyrights, service marks, trademarks, inventor's certificates or other intellectual
property rights that may be filed with respect to any part of the foregoing, including
divisions, continuations, continuations-in-part, reissues and/or extensions thereof, and
applications for registration of such inventions, works, names and marks; and (vi) any and
all data, notes, analysis, compilations, studies, summaries and other material containing or
based, in whole or in part, upou any information included in the foregoing; provided,
however, the term “Confidential Information” does not include such portions of any of
the foregoing which (1) is or becomes generally available to the public other than as a
result of disclosure by a Manager or Member or its representatives in breach of this
Agreement, (2) was already in possession of the Manager or Member or its
representatives, (3) was or is developed by the Member or Manager without the use of
Confidential Information, or (4) is or becomes available to a Member or Manager or its
representatives from a third party not known to the Member or Manager to be in breach of
any confidentiality obligation with respect to such information,
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9.2 Right of First Refusal for Distribution or Production Services.

(a) Each time the Company incurs additional distribution or production needs, the
Company shall provide a written notification to Spyglass identifying such needs and the economic
terms applicable to such production or distribution (the “Offer Notice™). For fifteen (15) calendar
days after the receipt of the Offer Notice, Spyglass shall have the right, exercisable by delivery of
written notice to the Board of Managers (the “Acceptance Notice™) to agree to provide such
distribution or production services to the Company,

)] In the event that Spyglass (i) declines such offer set forth in the Offer Notice in
writing, (ii) fails to provide the Board of Managers with the Acceptance Notice within fifteen (15)
calendar days after the receipt of the Offer Notice, or (iii) otherwise fails to consummate such
production or distribution within any applicable timeframe, then Spyglass’s right to provide the
distribution or production services identified in the Offer Notice shall terminate and the Company
may utilize any other Person that the Board of Managers chooses to provide such distribution or
production services; provided, however, such distrbution or production services shall be on
substantially the same economic terms as set forth in the Offer Notice and production or
distribution shall be consummated within thirty (30) days of Spyglass’s rejection under this
Section 9.2. If the Company shall agree to such production or distribution services on terms more
favorable than with Spyglass or such production or distribution shall not have commenced within
thirty (30) days of Spyglass's rejection, then the Company shall not proceed with any production
or distribution services with such Person without first complying with the terms of this Section

9.2

93 Equity Earn-Out. Spyglass, but no other Member, will have the option, but not the
obligation, to acquire New Brands (as defined below) for the Company allowing Spyglass to obtain a
Membership Interest and Percentage Interest (in aggregate) of not more than twenty percent (20%),
subject to the following:

(a) Spyglass may, during such time as Spyglass holds a Membership Interest, utilize
and deploy Spyglass’s assets, capital and resources for the benefit of the Company in an effort to
develop or acquire new brands, products or business units that fit within the Company's business
purpose (each such development or acquisition, a “New Brand”);

{b) Prior to commencing any efforts regarding a New Brand, Spygluss shall advise
the Board of Managers of Spyglass's desire to pursue such New Brand,

(c) While Spyglass is engaged in the pursuit of a New Brand, Spyglass shall keep
accurate books and records sufficient to demonstrate, to the reasonable satisfaction of the Board
of Managers, all expenditures by Spyglass with respect to the New Brand,

d) Without respect to any efforts or expenditures by Spyglass regarding a New
Brand, the decision to utilize such efforts or expenditures and include a New Brand into the
business of the Company will be in the sole determination of the Board of Managers,

(&) If the Board of Managers decides to include a New Brand into the Company’s
business, then upon the execution of such agreements as will establish a satisfactory ownership
interest or other acceptable relationship with respect to the New Brand (as determined in the sole
discretion of the Board of Managers), the Board of Managers shall, based upon the expenditures
of Spyglass described and accounted for in Section 9.3(c) and the other efforts of Spyglass
regarding the New Brand, issue to Spyglass additional Percentage Interest (not to exceed such
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Percentage Interest that would cause Spyglass to hold a Percentage Interest that in the aggregate
exceeded twenty-percent (20%)), equal to the Fair Value of such expenditures and effort;

3] Spyglass acknowledges and agrees that the Company has no obligation to accept
any New Brand; as such, not all expenditures or efforts by Spyglass may result in the issuance of
additional Percentage Interest;

() The Members, other than Spyglass, acknowledge and agree that the decision by
the Board of Managers to accept a contribution from Spyglass with respect to a New Brand will
result in a pro rata dilution of such Member’s Percentage Interests; and

(h) The Board of Managers shall cause Schedule A to this Agreement to be amended

to reflect any adjustment in the Percentage Interest of the Members based upon the acceptance of
a New Brand.

9.4 Distribution Agreements. In the event the Board of Managers decides to include a New
Brand that was developed or acquired by Spyglass in the Company’s business, the Company and Spyglass
shall into enter into a mutually agreeable distribution agreement pursuant to which, among other things,
the Company and Spyglass will share in the profit and losses relating to such New Brand proportionately.
The division of such profits and Josses and the other terms set forth in each distribution agreement shall be
determined by the Board of Managers.

9.5 Sale of a New Brand. In the event the Board of Managers incorporates a New Brand
from Spyglass into the Company’s business pursuant to Section 9.3 and subsequent to such acceptance,
the Board of Managers elects to liquidate or otherwise dispose of such New Brand (a “New Brand
Liquidation”) then upon consummation of the transaction(s) respecting such New Brand Liquidation:

(a) Spyglass will be allocated from the net proceeds of such New Brand Liguidation
(as determined by the Company’s outside accountant) (the “New Brand Liguidation Proceeds”) an
amount equal to the New Brand Liquidation Proceeds muitiplied by Spyglass’s Percentage
Interest at the time such New Brand Liquidation is consummated;

(b) Spyglass will receive a Distribution from the Company equal to the New Brand

Liquidation Proceeds multiplied by Spyglass’s Percentage Interest at the time such New Brand
Liquidation is consummated; and

(c) The Members, including Spyglass, acknowledge and agree that the terms of this
Section 9.5 are intended to give Spyglass a priority as to allocations and Distributions resulting
from a New Brand Liquidation, but Section 9.5 is not intended to provide Spyglass any excess or
special allocations or Distributions; as such, all other allocations and Distributions provided for in
Article IV, with respect to Spyglass, will be adjusted, as necessary, to assure that Spyglass will
not receive, upon giving effect to Spyglass’s priority under this Section 9.5, allocations or
Distributions, in the aggregate, that would be greater than those that Spyglass would otherwise
receive under this Agreement.

9.6 Contribution of Additienal Capital.
(&) If the Company does not close on its current investment offer with Sunsweet

Growers Inc. within sixty (60) days of the Effective Date, Spyglass will have the exclusive option,
but not the obligation, to make an additional Capital Contribution in the Company (in accordance

with the amounts set forth below) (the “Additional Capital Contribution Option”) which will
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increase Spyglass’s Percentage Interest in the Company in accordance with the following

schedule:
dditional Capital Contribution  Additional Percentage Interest
$500,000.00 1.33%
$1,000,000.00 2.67%
$1,500,000.00 4.00%
$2,000,000.00 5.33%

(b) Spyglass shall exercise its Additional Capital Contribution Option within fifteen
(15) business days of the expiration of the sixty (60) day time period set forth in Section 9.6(a)
(the “Qption Period”) by providing written notice to the Board of Managers of its intent to
exercise the Additional Capital Contribution Option (the “QOption Notice™). The Option Notice
shall set forth the amount of the additional Capital Contribution that Spyglass will make.
Spyglass shall make such additional Capital Contribution within five (5) business days of the date
of the Option Notice. Upon Spyglass’s contribution of the additional Capital Contribution, the
Board of Managers shall issue to Spyglass additional Percentage Interest in accordance with the
schedule set forth above and amend Schedule A, accordingly.

() Each Member, other than Spyglass, acknowledges and agrees that the issuance of
additional Percentage Interest to Spyglass in accordance with this Section 9.6 will result in a pro
rata dilution of such Member’s Percentage Interest.

() If Spyglass does not provide an Option Notice to the Board of Managers within
the Option Period, Spyglass’s right to exercise the Additional Capital Contribution Option shall
terminate,

ARTICLE X- MISCELLANEOUS

10.1  Title to the Property. Title to the Property shall be held in the name of the Company.
No Member shall individually have any ownership interest or rights in the Property, except indirectly by
virtue of such Member’s ownership of a Membership Interest. No Member shall have any right to seek or
obtain a partition of the Property, nor shall any Member have the right to any specific assets of the
Company upon the liquidation of or any distribution from the Company.

10.2  Nature of Membership Interest in the Company. A Membership Interest shall be
personal property for all purposes.

103  Organizational Expenses. Each Member shall pay such Member's own expenses
incurred in connection with the creation and formation of the Company and review and negotiation of this
Agreement.

10.4  Notices. Any notice, demand, request or other communication (a “Notice™) required or
permitted to be given by this Agreement or the Act to the Company, any Member, or any other Person
shall be sufficient if in writing and if hand delivered or mailed by registered or certified mail to the
Company at its principal office or to a Member or any other Person at the address of such Member or such
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other Person as it appears on Schedule A or sent by facsimile transmission to the telephone number, if
any, of the recipient’s facsimile machine as such telephone number appears on Schedule A. All Notices
that are mailed shall be deemed to be given when deposited in the United States mail, postage prepaid.
All Notices that are hand delivered shall be deemed to be given upon delivery. All Notices that are given
by facsimile transmission shall be deemed to be given upon receipt, it being agreed that the burden of
proving receipt shall be on the sender of such Notice and such burden shall not be satisfied by a
ransmission report generated by the sender’s facsimile machine.

10.5  Waiver of Default. No consent or waiver, express or implied, by the Company or a
Member with respect to any breach or default by another Member hereunder shall be deemed or construed
to be a consent or waiver with respect to any other breach or default by such Member of the same
provision or any other provision of this Agreement. Failure on the part of the Company or a Member to
complain of any act or failure to act of another Member or to declare such other Member in default shall
not be deemed or constitute a waiver by the Company or the Member of any rights hereunder.

10.6  No Third Party Rights. None of the provisions contained in this Agreement shall be for
the benefit of or enforceable by any third parties, including, but not limited to, creditors of the Company;
provided, however, the Company may enforce any rights granted to the Company under the Act, the
Articles, or this Agreement,

10.7  Entire Agreement. This Agreement, together with the Articles, constitutes the entire
agreement between the Members, in such capacity, relative to the formation, operation and continuation
of the Company.

108 Amendments to this Agreement.

(a) Except as otherwise provided herein and subject to Section S.10(h), this
Agreement may be amended by the Board of Managers, without the further consent of any of the
Members; provided, that the Manager appointed by Spyglass must approve any amendment to this
Agreement,

(b) Subject to Section 10.8(2), Each Member hereby appoints the Board of
Managers, with full power of substitution, the attorneys-in-fact of such Members to
modify Schedule A upon admission of additional Members, to sign all instruments
amending this Agreement, and to sign all other documents that may be appropriate in the
reasonable judgment of the Board of Managers to reflect that admission to the Company
of any Members or Substitute Members, and an Event of Withdrawal with respect 1o any
Member in the manner prescribed in this Agreement. Each Member authorizes such
attorneys-in-fact to take any further action that such attorneys-in-fact shall consider
necessary or advisable in connection with the foregoing. The foregoing power of attorney
is a special power of attorney coupled with an interest and is irrevocable, and, to the
extent exercise of such power of attorney shall be required with respect of a Member
who ceases to be a member under the provisions of this Agreement, such power of
attorney shall survive the delivery of an assignment by a Member of its Interest in the
Company, unless and until the assignee thereof becomes a Substitute Member, and an
Event of Withdrawal with respect to such Member in the manner prescribed in this
Agreement,
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{©) Anything in this Section 10.8 to the contrary notwithstanding, without the written
consent of a Majority in Interest, no amendment to this Agreement shall be made by the Board of
Managers which may:

{) add to, detract from or otherwise modify the purposes of the Company as
set forth in the Articles;

(ii) enlarge the obligations or alter the rights of any Member under this
Agreement; provided, that such Member that is subject to any enlarged obligation shall be
a party of the Majority in Interest;

(iit) amend any provisions of Article IV other than an amendment to comply
with the relevant tax laws as provided in Section 4.5(1); or

@iv) amend this Section 10.8.

109  Severability. In the event any provision of this Agreement is held to be illegal, invalid or
unenforceable to any extent, the legality, validity and enforceability of the remainder of this Agreement
shall not be affected thereby and shall remain in full force and effect and shall be enforced to the greatest
extent permitted by law.

1010 Binding Agreement. Subject to the restrictions on the disposition of Membership
Interests herein contained, the provisions of this Agreement shall be binding upon, and inure to the benefit
of, the parties hereto and their respective heirs, personal representatives, successors and permitted assigns.

10.11 Headings. The headings of the Articles and Sections of this Agreement are for
convenience only and shall not be considered in construing or interpreting any of the terms or provisions
hereof.

10.12 Counterparts. This Agreement may be executed in any number of counterparts, each of
which shall be deemed to be an original and all of which shall constitute one agreement that is binding
upon all of the parties hereto, notwithstanding that all parties are not signatories to the same counterpart.
This Agreement may be executed and delivered by facsimile or PDF.

10,13 Governing Law. This Agreement shall be governed by, and construed in accordance
with, the laws of the State of Arizona.

10.14 Remedies. In the event of a default by any party in the performance of any obligation
undertaken in this Agreement, in addition to any other remedy available to the non-defaulting parties, the
defaulting party shall pay to each of the non-defaulting parties all costs, damages, and expenses, including
reasonable attorneys’ fees, incurred by the non-defaulting parties as a result of such default.

10.15 Dispute Resolution. Should controversies or disputes arising out of or relating to
this Agreement exist or come into existence at a future time during the term of this Agreement
and the parties be unable to agree as to a resolution, then the parties hereto agree to submit such
matters to non-binding mediation administered by the American Arbitration Association or a
mutually agreed upon substitute mediation service. If no resolution is obtained within thirty (30)
days after submission of such issue to mediation, any such controversy or dispute shall be settled
by final, binding arbitration in Maricopa County, Arizona, administered by the American
Arbitration Association in accordance with its rules, and judgment upon the award rendered by
the arbitrators may be entered in any court having jurisdiction thereof. Arbitration shall be by a
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panel of three (3) commercial arbitrators which shall be appointed by the American Arbitration
Association.  The notifying party shall file two (2) copies of a Demand for Arbitration Notice,
which shall set forth the nature of the dispute, the amount involved, if any, and the remedy
sought and two (2) copies of this arbitration provision, together with the appropriate filing
fee, with American Arbitration Association Case Filing Services in Voorhees, New Jersey. The
notifying party shall mail one (1) copy of the Demand for Arbitration Notice and one (1) copy of
this arbitration provision by Certified Mail - Return Receipt Requested to the other party. The
arbitrators shall award to the prevailing party, if any, as determined by the arbitrators, all of its
costs and expenses. Costs and expenses shall mean all reasonable pre-award expenses of the
arbitration, including the arbitrators’ fees, administrative fees, travel expenses, out-of-pocket
expenses, such as copying and telephone, witness fees, and attorneys’ fees. The consideration of
the parties to be bound by arbitration is not only the waiver of trial by jury, but also the waiver of
any rights to appeal the arbitration filing,

[COUNTERPART SIGNATURE PAGES FOLLOW]
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[COUNTERPART SIGNATURE PAGES TO BE ATTACHED)]
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SCHEDULE A

PERCENTAGE INTERESTS

[TO BE ATTACHED)
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[SIGNATURE PAGE - SUBSCRIPTION AGREEMENT]
DATED this Zf /f.lay of August, 2011,

INVESTOR:

SPYGLASS CAPITAL PARTNERS, LLC

By:

Name; Bric Reinhard
Title: Chiel Bxecutive Officer

Percentage of Membership Interests: Eight Percent (8%)
Purchase Price: $2,000,000

ACCEPTED:

T
Title: President

(THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT' BLANK)
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COUNTERPART SIGNATURE PAGE

AMENDED AND RESTATED OPERATING AGREEMENT
OF

SHADOW BEVERAGES AND SNACKS, LLC

THIS AGREEMENT CONTAINS A BINDING ARBITRATION PROVISION WHICH MAY BE
ENFORCED BY THE PARTIES HERETO AND THEIR RESPECTIVE SUCCESSORS AND

ASSIGNS.

IN WITNESS WHEREQF, the parties hereto have executed this Amended and Restated
Operating Agreement effective as of the date above writien,

SPYGLASS CAPITAL PARTNERS, LLC, a
Colorado limited lability company

4y,

Name: __Eric Reinhard
Title:__ LLEC
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PROMISSORY NOTE

$50.,000 Phoenix, Arizona
June 1, 2009

FOR VALUE RECEIVED, SHADOW BEVERAGES AND SNACKS, LLC, an Arizona
limited liability company at Z -(the “Maker™), promises to
ey George Karas, at CO (the “Holder™) the principal sum of
$30,000, together with interest on the unpaid balance at a rate of fifteen percent (15%) per
annum (hereinafler referred to as “Note™) until the date of full and final payment. Interest will be
calculated on the basis of a year of 360 days.

1. Renayment: Maturity.
& Interest shall commence on the date hereot and shall continue to accrue on

the unpaid principal balance until paid in full.

b. The entire outstanding principal balance, together with accrued interest
will be due and payable on December 31, 2009 (the “Maturity Date™).

¢. Payments will be applied first to interest and then to principal.
2. Prepayment. Makers may prepay all or any portion of the unpaid principal

balance of this Note at any time, or from time to time, without penalty or premium.

3 Acceleration and other Remedies. Makers will be in default under this Note if
Makers fail to timely make any of the payments when due and payable. Upon the occurrence of
a default, and before Holder may exercise any of Holder's rights or remedies arising out of this
Note, Holder will give Makers written notice of such default and Makers will have ten (10) days
from the date Makers receive such notice, to cure the default. If Makers fail 1o cure the default
within this ten (10) day grace period, then, and only then, will an “Event of Default” have
occurred under this Note. Upon the occurrence of an Event of Default, the entire principal
balance outstanding under this Note, will, at the election of Holder, become immediately due and
payable. Interest on the overdue balance shall be computed on the outstanding balance of this
Note at the rate of 15% per annum, for the period from the date of default to the date of payment
of the delinquent balance.

4 Subordination. This Note is subordinated to any and all debt incurred by the
Maker in furtherance of its business and purposes.

5. Collateral and Security. The obligations set forth in this Note are not secured.
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Note. A waiver on any one occasion will not be construed to bar the exercise, or to constitute a
waiver of any such right on any future occasion.

7. Assignment. Maker may assign this Note without the prior written consent of
Holder. Holder may not assign this Note, in whole or in part, without the prior written consent
of Maker. Any assignment in contravention hereof will be null and void.

8. Govermning Law. This instrument will be governed by and construed in
accordance with the laws of the State of Arizona, without giving effect to the choice of law
principles applied in the courts of such state. In any action or proceeding to enforce rights under
this Note, the prevailing party will be entitled to recover costs and attorneys’ fees.

9. Severability. If any one or more of the provisions in this Note is held or found to
be invalid, illegal, or unenforceable in any respect, the validity, legality, and enforceability of the
remaining provisions will not in any way be affected or impaired thereby.

10.  Binding Nature. The provisions of this Note will be binding upon Makers and
their respective successors and assigns, and will inure to the benefit of Holder and any
subsequent holder of all or any portion of this Note, and their respective successors and assigns.

11, Notices. All notices, requests, demands, and other communications required or
permitted under this Note will be in writing and will be deemed to have been duly given, made
and received when personally delivered or when deposited in the United States mail, first class
postage prepaid, return receipt requested, or when sent by overnight express delivery with a
signature required upon receipt, or 24 hours afier being sent by facsimile with a confirmed copy.

The parties have delivered and executed this Promissory Note; it is effective as of the
date first written above.

MAKER:

SHADOW BEVERAGES AND SNACKS, LLC, an
Arizona limited liability co

Geofge Martinez

Its:  Managing Partner
HOLDW
2
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AMENDMENT TO PROMISSORY NOTE
March 19, 2012

Recitals:

1. Shadow Beverage and Snacks, LLC (“Maker”) entered into a Promissory Note dated June 1, 2009
with George Karas (“Holder”) in the amount of $50,000.

2. The Note had a Maturity Date of December 31, 2009,
3. No principal has been paid on the Note and the entire $50,000 remains outstanding.
4. Interest has been paid in full through December 31, 2011.
5. Maker and Holder desire to extend the Maturity Date to June 30, 2012.
Therefore:

1. The Maturity Date is revised to June 30, 2012,
2. All other provision of the Promissory Note dated June 1, 2009 shall remain unchanged.

MAKER

By: /7
&7 F 0

George Martinez, President

Shadow Beverage and Snacks, LLC an Arizona limited liability company

Karas
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SHADOW BEVERAGES AND SNACKS, LLC

(George Karas g/:am 512012

First Fidelity Checking

() I R n

625798 {42}

3800

4,5683.33
50,000.00

54,683.33

Rev 811
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Kathy Baker

From: Kathy Reiser

Sent: Wednesday, August 15, 2012 7:57 AM
To: Kathy Baker

Ce: Josephine Dizon; George Martinez
Subject: Checks needed

Kathy,

| need to have 3 checks cut this morning.
George Karas - $54,583.33 - this is for principal and interest
8 Paws - $5,000.00 - this is for interest thru June 2012

Shannon Ritch — 1000.00 ~ this is for his monthly sponsorship payment

Thanks,

Kathy Reiser
Director of Administration

=2 shadow

N

Py e
.- w -

I -

Fax:

ce/- I
kathyre

shadowbev.com
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PRODUCTION LINE PROMISSORY NOTE

U.8. $50,000 Phoenix, Arizona
February 17, 2010

FOR VALUE RECEIVED, SHADOW BEVERAGES AND SNACKS, LLC, an Arizona
limited liability company (“Maker”), promises 1o pay BRENT TUNNELL (“Holder”) at I
. ~icon: Bl he principal sum of $50,000 (the “Note™),
together with interest at the contracted rate of 25% per annum (calculated from the date of this
Note and on a 360 day basis). Principal, interest and all other sums due and payable hereunder
will be paid in Jawful money of the United States of America.

1. Term. The term of this Note commences on the date first set forth above and
continues until August 17, 2010 (the “Maturity Date™).

2. Interest. Interest will accrue at a rate of 25% per annum. The total interest
payment due and payable to Holder on the Maturity Date will be $6,623.12.

3. Repayment. Maker will pay Holder $56,623.12 on or before the Maturity Date,
as full and final payment of its obligations under this Note.

4. Events of Default. 1f Maker fails to repay the Note on or before the Maturity Date
pursuant to Section 3, the entire balance outstanding under this Note will be immediately due and
payable and interest will then accrue al a rate equal to 35% per annum.

5. Use of Funds. Maker hereby covenants to Holder that the funds received under
this Note will be used only for the production of Iron Clad Energy + Hydration and RiPe Simply
Natural Vitamin Enhanced Water.

6. Maintenance of Balance. Maker will deposit the funds received under this Note
into a separate bank account owned and maintained by Maker (the “Bank Account™). Before
five (5) calendar days after the date first set forth above, Maker will deliver account information
to Holder to enable Holder to monitor the Bank Account online. Notwithstanding the foregoing,
Holder will have no rights whatsoever to effectuate any withdrawals, deposits, or other
transactions with respect to the Bank Account If Maker draws down the balance of the Bank
Account at any time during the term of this Note, it will deposit all payments received from
customers until the Bank Account balance is restored, from time to time, to $50,000.

7. Collateral and Securitv. The obligations set forth in this Note are secured by the,
following:

(a} A Personal Guaranty made by Samuel Jones and Andrea Lynn Frohning in
favor of Holder, of even date herewith, a copy of which is attached hereto as Exhibit A; and

EXHIBIT

1<S-7
2376127 1721655-0001 ADMITTE
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)] A Personal Guaranty made by George Martinez and Lisa Kay Martinez in
favor of Holder, of even date herewith, a copy of which is attached hereto as Exhibit B.

8. Issuance of Membership Interests. As partial consideration for the delivery funds

by Holder to Maker in connection with this Note, Maker hereby issues, transfers, and conveys
52,610 of the outstanding Membership Interests of Maker to Holder, effective upon Holder’s
execution gnd delwcry of the Operating Agreement of Shadow Beverages and Snacks, LLC, a
copy of which is attached hereto as Exhibit C.

9. Waivers. No delay or omission on the part of Holder in exercising any right
under this Note will constitute a waiver of any such right or of any other right contained in this
Note. A waiver on any one occasion will not be construed to bar the exercise, or to constitute a
waiver of any such right on any future occasion.

10.  QGoveming Law. This instrument will be governed by and comstrued in
accordance with the laws of the State of Arizona, without giving effect to the choice of law
principles applied in the courts of such state. In any action or proceeding to enforce rights under
this Note, the prevailing party will be entitled to recover costs and attomneys’ fees.

11, Severability, If any one or more of thc provisions in this Note is held or found to
be invalid, illegal, or unenforceable in any respect, the validity, legality, and enforceability of the
remaining provisions will not in any way be affected or impaired thm:bv

12. indin re. The provisions of this Note will be binding upon Maker and
their respective successors and assigns, and will inure to the benefit of Holder and any
subsequent holder of all or any portion of this Note, and their respective successors and assigns.

13.  Fees and Costs. Should suit be brought to recover on this Note, or should the
same be placed in the hands of an atiorney for collection, Maker promises to pay all reasonable
attorneys” fees and costs incurred in connection therewith.

14.  General.

(a) Maker and any guarantor hereof agree to be jointly and severally bound
and severally waive demand, diligence, presentment for payment, protest and notice of demand,
protest, nonpayment and exercise of any option hereunder.

(b)  Maker and any guarantor hereof further agree that the granting without
notice of any extension or extensions of time for payment of any sum or sums due hereunder, or
for the performance of any covenant, condition or agreement hereof shall in no way release or
discharge the liability of Maker or any guarantor hereof.

) Maker and any guarantor hereby waive trial by jury in any action t
enforce this Note or 1o realize on the security of this Note. Any such action shall be tried to a
judge without a jury. Any action to enforce the Note may, at the election of Holder, be brought
in the Superior Court of Maricopa County, Anzona,

2376327 17216550001
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(d)  Time is of the essence of this Note and each and every term and provision

hereof .

(8)  This Note may be executed in multiple counterparts, each of which will be
deemed an original, but all of which, when taken together, will constitute one and the same

mstrument,

[Signatures appear on the following page.]

a3

2376327 1216550001

SHADOWO007282




Feb 22 10 11:59a Shadow Beverages & Snacks ] p6

The parties have executed and delivered this Production Line Promissory Note and it is
effective as of the date first written above.

MAKER:

SHADOW BEVERAGES AND SNACKS, LLC, an
Arizona limited liability company

B

v:m
y Jm}?&u&w/
{s: ief Ex wt Officer

The undersigned guarantors hepeby agree to the
terms set h in Section 14 ¢ ote:

Andrea Lynn Frohning

2376327.1/21655-0001 4
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EXHIBIT A

Personal Guaranty
(Samuel Jones and Andrea Lynn Frohning)

2376327, 172165850001 5
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EXHIBITB

Personal Guaranty
(George Martinez and Lisa Kay Martinez)

2376327172165 5-0001 &
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Date 2/26/10 Page 1
Account Number ﬂ2848

Shadow Beverages and Snacks LLC
-AZ‘

Checking Accounts

Account Title: Shadow Beverages and Snacks LLC

Free Small Business Checking - 0
Account Number 2848 Statement Dates 2/01/10 thru 2/28/10
28

Previous Balance 500.00 Days This Statement Period
1 Deposits/Credits 50,000.00 Average Ledger 4,314.40
3 checks/Debits 44,790.61 Average Collected 4,314.40
Service Charge .00
Interest Paid .00
current Balance 5,709.39

Deposits and Additions
Date Description Amount

2/17%(3"9(111: BRENT AND MIKO TUNNELL RE 50,00000
I ~z 1

withdrawals and Deductions

Date Description Amount

2/17 wire Transfer Fee 10.00-

2/17 Transf to Checking 490.00-
confirmation number 217100395

2/18 Transf to Checking 44,290.61-

Confirmation number 218100111

Daily Balance Information
Date Balance Date Balance Date Balance
2/01 500.00 2/17 50,000.00 2/18 5,709.39

EXHIBIT

1
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GUARANTY
THIS GUARANTY (hereinafier referred to as this “Guaranty®) is made and executed as
of this 17th day of February, 2010, by George Martinez and Lisa Kay Martinez, husband and

wife (hereinafter collectively referred to as "Guarantor"), in favor of Brent Tunnell, (hereinafter
"Lender™)

RECITA

A. Guarantor has requested that Lender make & loan to Shadow Beverages and
Snacks, LLC ("Borrower") in the initial principal araount of $50,000 (hereinafter referred to as
the "Loan"), which indebtedness is evidenced and represented by that certain Production Line
Promissory Note of even date herewith in said amount payable to Lender (hercinafier the
"Note").

B. Lender is unwilling to make the requested Loan to Borrower unless Guarantor
guaranices the repayment of the Loan by Borrower. The financial success of Borrower will
directly benefit Guarantor, and Guarantor deems it to Guarantor's business and financial
advantage and benefit 1o execute this Guaranty. Because of the direct benefit to Guarantor from
the Loan to Borrower, which is fully supportive of and in good and valuable consideration for
the execution of this Guaranty, Guarantor agrees to guarantee to Lender the obligations of
Borrower as set forth herein.

AGREEMENT

NOW THEREFORE, for and in consideration of the premises hereof and of other good
and valuable consideration, the reccipt and sufficiency of which is hereby acknowledged, the
undersigned Guarantor does hereby agree for the benefit of Lender as follows:

1. Guarantor does hereby unconditionally and absolutely guarantce to Lender the
full and prompt payment of (i) the indebtedness represented by the Note, together with interest,
gs provided therein, and (ii) reasonable attomeys' fees and costs incurred by Lender in enforcing
its rights under this Guaranty (hereinafter together referred to as the "Indebtedness™).

o2 This is a guaranty of payment and performance. This is not a guaranty of

collection. The obligations of Guarantor under this Guaranty shall be absolute and unconditional -

irrespective of the validity, {egality or enforceability of the Note and shall not be affected by any
action taken under the Note or any other agreement between Borrower and Lender in’ the
exercise of any right or power therein conferred; or by any failure or omission to enforce any
right conferred thereby; or by any waiver of any covenant or condition therein provided; or by
any acceleration of the maturity of the Note, or by the release or other disposal of any security
for the Note; or by any other agreement between Borrower and Lender or any other circumstance
whatsoever which may or might in any manner or to any extent vary the risks of Guarantor, or
might otherwise constitute a legal or equitable discharge of Guarantor; it being the purpose and
intent that this Guaranty and the obligations of Guarantor hereunder shall be absolute and
unconditional under any and all circumstances and shall not be discharged except by payment as
provided herein.

“/ﬂ Qv "7}"‘*5;5 g ig;‘>§;t§f'
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3 Guarantor agrees that the whole or any part of the security now or hereafter held
for the Indebtedness may be exchanged, compromised or surrendered from time to time; that the
time or place of payment of the Indebtedness may be changed or extended, in whole or in part, to
a time certain or otherwise, and may be renewed or accelerated, in whole or in part; that
Borrower may be granted indulgences generally; that any of the provisions of the Note or other
documents executed by Borrower or Guarantor in favor of Lender may be modified, amended or
waived; that any party liable for the payment thereof may be granted indulgences or released;
and that any deposit balance for the éredit of Borrower or any other party liable for the payment
of the Indebtedness or liable upon any security therefor may be released, in whole or in part, at,
before and/or afler the stated, extended or accelerated maturity of the Indebtedness, all without
notice to or further assent by Guarantor, who shall remain bound thereon, notwithstanding any
such exchange, compromise, surrender, extension, renewal, acceleration, modification,
indulgence or release.

4. Guarantor expressly waives: (a) notice of acceptance of this Guaranty by Lender
and of all extensions of credit to Borrower by Lender; (b) presentment and demand for payment
of any of the Indebtedness; (c) protest and notice of dishonor, default, non-payment, or partial
payment to Guarantor or to any other party with respect to the Indebtedness or with respect to
any security therefor; (d) all other notices to which Guarantor might otherwise be entitled; and
(¢) demand for payment under this Guaranty. No notice or demand on Guarantor in any case
shall entitle Guarantor to any other or further notice or demand in any other circumstances.
Guarantor further agrees that there are absolutely no conditions or limitations to this undertaking
except those set forth herein.

5. Guarantor does hereby unconditionally agree to indemnify and save Lender
harmless from and against any and all loss, damage, cost and expense (including reasonable
attorneys' fees) arising from or in connection with the Loan or any advances made by Lender to
Borrower in connection with the Loan, the Note and any other documents executed in connection
with the Loan.

6. Upon any default in the payment of the Note, or upon default in any of the terms,
covenants, warranties, agreements, or undertakings in any other document executed by Borrower
or Guarantor in connection with the Loan, or default in any of the terms of this Guaranty, Lender
may for the purposes of the guaraniee and indemnity herein contained, accelerate all amounts
which at that time are due and/or are to become due from Borrower in the future and may
proceed against Guarantor, without taking action first against Borrower or against any other
person, firm, company, partnership, or corporation, or without proceeding against or exhausting
any security held from Borrower, and any liability under this Guaranty shall not be reduced or
impaired by reason of Lender's failure to take any action against any collsteral of Borrower,
against any other guarantor, or with respect to any right or duties Lender may owe Borrower.
Sertlement of any claim by Lender against Borrower or any other guarantor whether or not in any
judicial proceedings, and whether voluntarily or involuntarily, shall not reduce the amount due
under any of the terms of this Guaranty.

7. Guarantor hereby subordinates to the Indebtedness of Borrower to Lender any
indebtedness of Borrower now or hereafler owed by Borrower to Guarantor. In the event that all
or apy portion of any such indebtedness of Borrower to Guarantor shall be paid by Borrower to

2
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Guarantor, then Guaranior shall collect, enforce and receive any such amount paid by Borrower
to Guarantor as trustec for Lender. :

8. In consideration of the benefits accruing 1o Guarantor from Borrower, and until
the Indebtedness has been paid in full, Guarantor hereby expressly waives all rights of
subrogation, contribution, indemnification or other similar legal or equitable rights which
Guarantor may now or hereafter be otherwise entitled to assert against Borrower, whether arising
by contract or operation of law (including, without limitation, any such right arising under the
U.S. Bankruptcy Code) or otherwise with respect to or by reason of any payment made by
Guarantor under this Guaranty or on account of the Loan secured by this Guaranty. Guarantor
hereby agrees that this Guaranty shall continue to be effective or be reinstated, as the case may
be, if at any time payment of the Indebtedness, or any part thereof, is rescinded or must
otherwise be restored or returned by Lender upon the insolvency, bankruptcy or reorganization
of Borrower, or otherwise, all as though such payment had not been made. To the extent
Guarantor has an equity interest in Botrrower, Guarantor further agrees with Borrower, for the
benefit of each of Borrower's creditors, whether existing on the date hereof or hereafler arising,
that any such payment by Guarantor shall constitute a contribution of capital by Guarantor to
Borrower. The provisions of this paragraph shall survive the repayment of the Indebtedness and
the termination of this Guaranty.

9, If at any time or times hereafler Lender employs counsel (a) to pursue collection
under this Guaranty, (b) to intervene or to sue for enforcement of the terms hereof, or (c) to file &
petition, complaint, answer, motion or other pleading in any suit or proceeding relating to the
enforcement of Lender's rights under this Guaranty, then in any such event, all of the reasonable
attorneys' fees relating thereto shall be an additional liability of Guarantor to Lender hereunder,
payable on demand.

10.  This Guaranty shall continue in full force and effect until the Indebtedness is fully
paid and discharged.

11, Guarantor warrants and represents to Lender that this Guaranty is enforceable
against Guarantor in accordance with its terms and that the execution and delivery of this
Guaranty does not violate or constitute a breach of any agreement to which Guarantor is a party.

12 Guarantor represeats to Lender that Guarantor has knowledge of Borrower's
financial condition and affairs and represents and agrees that Guarantor will keep informed while
this Guaranty is in force. Guarantor further agrees that Lender will have no obligation to
investigate the financial condition or affairs of Borrower for the benefit of Guarantor nor to
advise Guarantor of any fact respecting, or any change in, the financial condition or affairs of
Borrower which might come to the knowledge of Lender at any time, whether or not Lender
knows or belicves or has reason to know or believe that any such fact or change is unknown to
Guarantor or might (or does) matenially increase the risk of Guarantor as guarantor or might (ot
would) affect the willingness of Guarantor to continue as guarantor with respect to the
Indebtedness.

.13, All rights, powers and remedics of Lender hereunder and under any agreement
between Borrower and Lender or Guarantor and Lender, now, or at any time hereafter in force,
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shall be cumulative and not alternative, aod shall be in addition to all rights, powers and
" remedies given to Lender by law. No exercise of, delay in exercising, or omission to exercise,
any rights, powers, remedies and/or discretion by Lender shall be deemed a waiver thereof, and
every such right, power, remedy and discretion may be exercised repeatedly. Without limiting
the generality of the foregoing, at any time that Lender is entitled to exercise ifs remedies
hereunder, it may in its discretion elect to initiate foreclosure proceedings against Borrower or to
demand performance by Borrower under the Note or Guarantor under this Guaranty.

14.  This Guaranty shall be deemed to be a contract made under, and for all purposes
shall be construed in accordance with, the internal laws and judicial decisions of the State of
Arizona. Guarantor and Lender agree that any dispute arising out of this Guaranty shall be
subject to the jurisdiction of both the state and federal courts in Arizona. For that purpose,
Guarantor hereby submits to the jurisdiction of the state and federal courts of Arizona. Guarantor
further agrees to accept service of process out of any of the aforesaid courts in any such dispute
by registered or certified mail addressed to Guarantor. Nothing herein contained, however, shall
prevent Lender from bringing any action or exercising any rights against (a) Borrower, (b) any
security, (¢) Guarantor personally, or (d) the assets of Guarantor, within any other state or
jurisdiction.

15. It shall be a default hercunder if Borrower or Guarantor shall (a) consent to the
appointment of a receiver, trustee or liquidator of all or a substantial part of Borrower's or
Guarantor's assets, or (b) be adjudicated as bankrupt or insolvent, or file a voluntary petition in
bankruptcy, or admit in writing its inability to pay its debts as they become due, or (c) make a
general assignment for the benefit of creditors or (d) file a petition under or take advantage of
any insolvency law, or (e) file an answer admitting the material allegations of a petition filed
against Borrower or Guarantor in any bankruptcy, reorganization or insolvency preceding or fail
to cause the dismissal of such petition within sixty (60) days after the filing of said petition, or (f)
take action for the purpose of effecting any of the foregoing, or (g) if any order, judgment or
decree shall be entered upon an application of the creditor of Borrower or Guarantor by an court
of competent jurisdiction approving a petition seeking appointment of a receiver or trustee of all
or a substantial part of Borrower's or Guarantor's assets and such order, judgment or decree shall
continue unstayed and in effect for a period of sixty (60) days.

16.  This Guaranty is and shall inure 1o the benefit of Lender, its successors or assigns,
and shall be binding upon Guarantor, and Guarantor's heirs, legal representatives, successors and
assigns. Death of a Guarantor shall constitute a default hereunder; provided, however, that
notwithstanding the death of a Guarantor, the obligation of this Guaranty shall continue in full
force and effect with respect to estate of that Guarantor.

17.  Without limiting sny of the other waivers contained in this Guaranty, Guarantor
specifically waives any right to have Borrower or any other guarantor joined with Guarantor in
any suit brought on this Guaranty and further specifically waives any right to require Lender to
sue Borrower to collect the Indebtedness as a prercqms:te to Lender's taking action against
Guaramor under this Guaranty.

18.  The liability of Guarantor under this Guaranty shall in no manner be impaired,
affected or released by the liquidation, dissolution, receivership, insolvency, bankruptey, the
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making of an assignment, compensation, composition or readjustment of Borrower or of any
other Guarantor, or by any proceedings affecting the status, existence or assets of Borrower, or of
any other Guarantor,

19. The terms of this Guaranty, and the liability of Guarantor hereunder, shall in no
way be affected or impaired by any limitation of personal liability of Borrower under the Note or
any other document executed by Borrower or Guarantor in connection with the Loan which may
now or hercafer be effective.

20.  Where two or more persons or entities have executed this Guaranty, unless the
context clearly indicates otherwise, all references herein to "Guarantor” shall mean the
Guarantors hereunder of each of them. All obligations and liability of said parties shall be joint
and several,

IN WITNESS WHEREOF, the undersigned have set their hand and seal this as of the
day and year first above written.

GUARANTOR:

GEORGE MA;T!NEZ / / .

By:
Z / N
Grorge Mghtinez \&

LISA KAY MARTINEZ
Ll
By: } A

eda U Qadnss
Lisamaﬂ}%& \ \D
5
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GQARANTY

. THIS GUARANTY (hereinafler referred to as this "Guaranty") is made and executed as
of this 17th day of February, 2010, by Samuel Jones and Andrea Lynn Frohning, husband and
wife (hereinafter collectively referred to as "Guarantor"), in favor of Brent Tuanell, (hereinafter

“Lender")

RECITALS

A, Guarantor has requested that Lender make a loan to Shadow Beverages and
Snacks, LLC ("Borrower") in the initial principal amount of $50,000 (hereinafier referred to as
the "Loan"), which indebtedness is evidenced and represented by that certain Production Line
Promissory Note of even date herewith in said amount payable to Lender (hereinafier the

"Note").

B. Lender is unwilling to make the requested Loan to Borrower unless Guarantor
guarantees the repayment of the Loan by Borrower. The financial success of Borrower will
directly benefit Guarantor, and Guarantor deems it to Guarantor's business and financial
advantage and benefit to execute this Guaranty. Because of the direct benefit to Guarantor from
the Loan to Borrower, which is fully supportive of and in good and valuable consideration for
the exccution of this Guaranty, Guarantor agrees to guarantee to Lender the obligations of
Borrower as set forth herein.

AGREEMENT

NOW THEREFORE, for and in consideration of the prem:bes hereof and of other good
and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the
undersigned Guarantor does hereby agree for the benefit of Lender as follows:

I. Guarantor does hereby unconditionally and absolutely guarantce to Lender the
full and prompt payment of (i) the indebtedness represented by the Note, together with interest,
as provided therein, and (ii) reasonable attorneys' fees and costs incurred by Lender in enforcing
its rights under this Guaranty (hereinafler together referred to as the "Indebtedness").

2. This is a guaranty of payment and performance. This is not a guaranty of
collection. The obligations of Guarantor under this Guaranty shall be absolute and unconditional
irrespective of the validity, legality or enforceability of the Note and shall not be affected by any
action taken under the Note or any other agreement between Borrower and Lender in the
exercise of any right or power therein conferred; or by any failure or omission to enforce any
right conferred thereby; or by any waiver of any covenant or condition therein provided; or by
any acceleration of the maturity of the Note; or by the release or other disposal of any security
for the Note; or by any other agreement between Borrower and Lender or any other circumstance
whatsoever which may or might in any manner or to any extent vary the risks of Guarantor, or
might otherwise constitute a legal or equitable discharge of Guarantor; it being the purpose and
intent that this Guaranty and the obligations of Guarantor hereunder shall be absolute and
unconditional under any and all circumstances and shall not be discharged except by payment as
provided herein,
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3. Guarantor agrees that the whole or any part of the security now or hereafter held
for the Indebtedness may be exchanged, compromised or surrendered from time to time; that the
time or place of psyment of the Indebtedness may be changed or extended, in whole or in part, to
a time certain or otherwise, and may be renewed or accelerated, in whole or in part; that
Borrower may be granted indulgences generally; that any of the provisions of the Note or other
documents executed by Borrower or Guarantor in favor of Lender may be modified, amended or
waived; that any party liable for thé payment thereof may be granted indulgences or released;
and that any deposit balance for the credit of Borrower or any other party liable for the payment
of the Indebtedness or liable upon any security therefor may be released, in whole or in part, at,
before and/or afler the stated, extended or accelerated maturity of the Indebtedness, all without
notice to or further assent by Guarantor, who shall remain bound théreon, notwithstanding any
such exchange, compromise, surrender, extension, renewal, acceleration, modification,
indulgence or release.

4, Guarantor expressly waives: (a) notice of acceptance of this Guaranty by Lender
and of all extensions of credit to Borrower by Lender; (b) presentment and demand for payment
of any of the Indebtedness; (c) protest and notice of dishonor, default, non-payment, or partial
payment to Guarantor or to any other party with respect to the Indebtedness or with respect to
any security therefor; (d) all other notices to which Guarantor might otherwise be entitled; and
(¢) demand for payment under this Guaranty. No notice or demand on Guarantor in any case
shall entitle Guarantor to any other or further notice or demand in any other circumstances.
Guarantor further agrees that there are absolutely no conditions or limitations to this undertaking
except those set forth herein.

5. Guarantor does hereby unconditionally agree to indemnify and save Lender
harmless from and against any and all loss, damage, cost and expense (including reasonable
attorneys’ fees) arising from or in connection with the Loan or any advances made by Lender to
Borrower in connection with the Loan, the Note and any other documents executed in connection
with the Loan,

6. Upon any default in the payment of the Note, or upon default in any of the terms,
covenants, warranties, agreements, or undertakings in any other document executed by Borrower
or Guarantor in connection with the Loan, or default in any of the terms of this Guaranty, Lender
may for the purposes of the guarantee and indemnity herein contained, accelerate all amounts
which at that time are due and/or are to become due from Borrower in the future and may
proceed against Guarantor, without taking action first against Borrower or against any other
person, firm, company, partnership, or corporation, or without proceeding against or exhausting
any security held from Borrower, and any liability under this Guaranty shall not be reduced or
impaired by reason of Lender's failure to take any action against any collateral of Borrower,
against any other guarantor, or with respect to any right or duties Lender may owe Borrower.
Scttlement of any claim by Lender against Borrower or any other guarantor whether or not in any
judicial proceedings, and whether voluntarily or involuntarily, shall not reduce the amount due
under any of the terms of this Guaranty.

7. Guarantor hereby subordinates to the Indebtedness of Borrower to Lender any
indebtedness of Borrower now or hereafter awed by Borrower to Guarantor. In the event that all
or any portion of any such indebtedness of Borrower to Guarantor shall be paid by Borrower to
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Guarantor, then Guarantor shall collect, enforce and receive any such amount paid by Borréwer
to Guarantor as trustee for Lender.

8. In consideration of the benefits accruing to Guarantor from Borrower, and until
the Indebtedness has been paid in full, Guarantor hereby expressty waives all rights of
subrogation, contribution, indemnification or other similar legal or equitable rights which
Guarantor may now or hereafier be otherwise entitled to assert against Borrower, whether arising
by contract or operation of law (including, without limitation, any such right arising under the
U.S. Bankruptcy Code) or otherwise with respect to or by reason of any payment made by
Guarantor under this Guaranty or on account of the Loan secured by this Guaranty., Guarantor
hereby agrees that this Guaranty shall continue to be effective or be reinstated, as the case may
be, if at any time payment of the Indebtedness, or any part thereof, is rescinded or must
otherwise be restored or returned by Lender upon the insolvency, bankruptcy or reorganization
of Borrower, or otherwisc, all as though such payment had not been made. To the extent
Guarantor has an equity interest in Borrower, Guarantor further agrees with Borrower, for the
benefit of each of Borrower's creditors, whether existing on the date hercof or hereafter arising,
that any such payment by Guarantor shall constitute a contribution of capital by Guarantor to
Borrower. The provisions of this paragraph shall survive the repayment of the Indebtedness and
the termination of this Guaranty.

g, If at any time or times hereafter Lender employs counsel (a) to pursue collection
under this Guaranty, (b) to intervene or to sue for enforcement of the terms hereof, or (¢) to file a
petition, complaint, answer, motion or other pleading in any suit or proceeding relating to the
enforcement of Lender's rights under this Guaranty, then in any such event, all of the reasonable
attorneys' fees relating thereto shall be an additional liability of Guarantor to Lender hereunder,
payable on demand.

10.  This Guaranty shall continue in full force and effect until the Indebtedness is fully
paid and discharged.

11, Guarantor warrants and represents to Lender that this Guaranty is enforceable
against Guarantor in accordance with its terms and that the execution and delivery of this
Guaranty does not violate or constitute a breach of any agreement to which Guarantor is a party.

12 Guarantor represents to Lender that Guarantor has knowledge of Borrower's
financial condition and affairs and represents and agrees that Guarantor will keep informed while
this Guaranty is in force. Guarantor further agrees that Lender will have no obligation to
investigate the financial condition or affairs of Borrower for the benefit of Guarantor por to
advise Guarantor of any fact respecting, or any change in, the financial condition or affairs of
Borrower which might come to the knowledge of Lender at any time, whether or not Lender
knows or believes or has reason to know or believe that any such fact or change is unknown to
Guarantor or might (or does) materially increase the risk of Guarantor as guarantor or might (or
would) affect the willingness of Guarantor to continue as guarantor with respect to the
Indebtedness.

13; All rights, powers and remedies of Lender hereunder and under any agrecment
between Borrower and Lender or Guarantor and Lender, now, or at any time bereafler in force,
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shall be cumulative and not alternative, and shall be in addition to all rights, powers and
remedies given to Lender by law. No exercise of, delay in exercising, or omission to exercise,
any rights, powers, remedies and/or discretion by Lender shall be deemed a waiver thereof, and
every such right, power, remedy and discretion may be exercised repeatedly. Without limiting
the generality of the foregoing, at any time that Lender is entitled to exercise its remedics
hereunder, it may in its discretion elect to initiate foreclosure proceedings against Borrower or to
demand performance by Borrower under the Note or Guarantor under this Guaranty.

14.  This Guaranty shall be deemed to be a contract made under, and for all purposes
shall be construed in accordance with, the internal laws and judicial decisions of the State of
Anzona. Guarantor and Lender agree that any dispute arising out of this Guaranty shall be
subject to the jurisdiction of both the state and federal courts in Arizona. For that purpose,
Guarantor hereby submits to the jurisdiction of the state and federal courts of Arizona. Guarantor
further agrees to accept service of process out of any of the aforesaid courts in any such dispute
by registered or certified mail addressed to Guarantor. Nothing herein contained, however, shall
prevent Lender from bringing any action or exercising any rights against (a) Borrower, (b) any
security, (c¢) Guarantor personally, or (d) the assets of Guarantor, within any other state or
jurisdiction.

15. It shall be a default hereunder if Borrower or Guarantor shall (a) consent to the
appointment of a receiver, trustee or liquidator of all or a substantial part of Borrower's or
Guarantor’s assets, or (b) be adjudicated as bankrupt or insolvent, or file a voluntary petition in.
bankruptcy, or admit in writing its inability to pay its debts as they become due, or (c) make a
general assignment for the benefit of creditors or (d) file a petition under or take advantage of
any insolvency law, or (¢) file an answer admitting the material allegations of a petition filed
against Borrower or Guarantor in any bankruptcy, reorganization or insolvency preceding or fail
to cause the dismissal of such petition within sixty (60) days afier the filing of said petition, or (f)
take action for the purpose of effecting any of the foregoing, or (g) if any order, judgment or
decree shall be entered upon an application of the creditor of Borrower or Guarantor by an court
of competent jurisdiction approving & petition seeking appointment of a receiver or trustee of all
or a substantial part of Borrower's or Guarantor's assets and such order, judgment or decree shal}
continue unstayed and in effect for a period of sixty (60} days.

16.  This Guaranty is and shall inure to the benefit of Lender, its successors or assigns,
and shall be binding upon Guarantor, and Guarantor's heirs, legal representatives, successors and
assigns. Death of a Guarantor shall constitute a default hereunder; provided, however, that
notwithstanding the deatb of a Guarantor, the obligation of this Guaranty shall continue in full
force and effect with respect to estate of that Guarantor.

17. Without limiting any of the other waivers contained in this Guaranty, Guarantor
specifically waives any right to have Borrower or any other guarantor joined with Guarantor in
any suit brought on this Guaranty and further specifically waives any right to require Lender to
sue Borrower to collect the Indebtedness as a prerequisite to Lender's taking action against
Guarantor under this Guaranty.

18.  The liability of Guarantor under this Guaranty shall in no manner be impaircd,
affected or released by the liquidation, dissolution, receivership, insolvency, bankruptcy, the
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making of an assignment, compensation, composition or readjustment of Borrower or of any
other Guarantor, ot by any procccdmgs aﬁ"echng the status, existence or assets of Borrower, or of
any other Guarantor.

19.  The terms of this Guaranty, and the liability of Guarantor hereunder, shall in no
way be affected or impaired by any limitation of personal liability of Borrower under the Note or
any other document executed by Borrower or Guarantor in connection with the Loan which may

now or hereafter be effective,

20.  Where two or more persons or entities have executed this Guaranty, unless the
context clearly indicates otherwise, all references herein to "Guarantor" shall mean the
Guarantors hereunder of each of them. All obligations and liability of said parties shall be joint
and scveral.

IN WITNESS WHEREOF, the undersigned have set their hand and seal this as of the
day and year first above written.

GUARANTOR:

SAMUEL JONES

@A Jones u

ANDREA LYNN FROHNING

Andrea Lynn Frohning
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PR
{Term Loan)

$200,000.00 Phoenix, Arizona
March _, 2010

FOR VALUE RECEIVED, the undersigned, SHADOW BEVERAGES AND SNACKS,
LLC, an Arizona limited liability company ("Maker") promises to pay to BRENT TUNNELL
("Lender”), or order, the principal sum of Two Hundred Thousand Dollars and No Cents
($200,000.00), together with interest on the unpaid balance form time to time outstanding at an
annual rate of Twenty Five Percent (25%).

The entire unpaid principal, all unpaid accrued interest and all other amounts payable
hereunder shall be paid in full on or before September 17, 2010,

Maker shall pay to holder a late charge equal to five percent (5%) of the amount of any
payment due hereunder which shall not have been made to holder within five (5) days after the date
that such payment becomes due.

The actual rate of interest shall be calculated on the basis of a 360-day year with interest
charged on a daily basis on the principal balance outstanding and unpaid for the actual number of
days the principal is outstanding from the date of disbursement until paid. All amounts payable
hereunder shall be paid in lawful money of the United States.

During the first two (2) months after the date of this Note first set forth above, Maker shall
have no right to prepay any principal payable-under this Note. During the period commencing two
(2) months and one (1) day after the date of this Note and ending four (4) months after the date of
this Note, Maker shall have the right at any time or from time to time to prepay all or a portion of
the principal or interest, provided, however, Maker shall in such event pay a prepayment charge in
an amount equal to five percent (5%) of the principal amount of the prepayment. During the period
commencing four (4) months and one (1) day after the date of this Note, Maker shall have the right
at any time or from time to time to prepay all or a portion of the principal or interest without a
prepayment charge or premium.

At the holder's option, any payments hereunder may be applied first to accrued interest and
then to principal.

All past due payments of principal or interest shall bear interest from their respective due
dates until paid at a rate of interest equal to ten percent (10%) per annum in excess of the rate
otherwise payable under this Note (the "Default Rate™),

This Note shall become immediately due and payable at the option of the holder hereof
without presentment or demand or any notice or Maker or any other person obligated hereon except
as otherwise provided by the Term Loan Agreement of even date herewith between Maker and
Lender (the "Loan Agreement"), upon the ocgurrence of any event of default in the payment of any
of the principal or any interest hereon when due, upon default under the Loan Agreement, or upon
defaylt under any other agreement between Maker and Lender. Failure to exercise this option shall
not constitute a waiver of the right to exercise the same in the event of any subsequent default.

EXHIBIT
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Principal and interest shall be payable at the address of Lender, as set forth in the Loan Agreement
or at such other place as the holder hereof may designate,

In the event any holder hereof utilizes the services of an attorney in attempting to collect the
amounts due hereunder or to enforce the terms hereof or of any agreements related to this
indebtedness, or if any holder hereof becomes party plaintiff or defendant in any legal proceeding
for the recovery or protection of the indebtedness evidenced hereby, Maker, its successors and
assigns, and any endorsers hercof shall repay to such holder hereof, on demand, all costs and
expenses so incurred, including reasonable attorneys' fees, whether or not suit is brought, including
those costs, expenses and attorneys' fees incurred after the filing by or against the Maker of any
proceeding under any chapter of the Bankruptcy Code, Title 11 of the United States Code, or similar
federal or state statute, and whether incurred in connection with the involvement of any holder
hereof as creditor in such proceedings or otherwise.

Maker agrees that the interest rate contracted for includes the interest rate set forth herein
plus any compensating balance requirement and any other charges, fees, costs and expenses incident
to this transaction paid by Maker to the extent the same are deemed interest under applicable law.

Except as otherwise provided in the Term Loan Agreement, Maker and all endorsers, all
guarantors, and all others who may become liable for all or any part of these obligations hereby
severally waive (i) demand, presentment for payment, notice of nonpayment, demand and dishonor,
protest, notice of protest and all other notice except as otherwise provided herein, (ii) filing of suit,
and (iii) diligence in collecting this Note. Maker, all endorsers, all guarantors, and all others who
may become liable for all or any part of these obligations hereby severally agree that it will not be
necessary for any holder hereof, in order to enforce payment of this Note, to first institute suit or
exhaust its remedies against any maker or others liable herefor. Maker, all endorsers, all guarantors,
and all others who may become liable for all or any part of these obligations hereby severally
further consent to any extension or postponement of time of payment of this Note or any other
indulgence with respect hereto, including but not limited to, the release of any party primarily or
secondarily liable hereon without notice thereof to any of them. further waives

MAKER, ALL ENDORSERS AND ALL GUARANTORS, HEREBY SEVERALLY
WAIVES THE RIGHT TO TRIAL BY JURY IN ANY LITIGATION ARISING OUT OF,
RELATING TO, OR CONNECTED WITH THIS NOTE, IT BEING ACKNOWLEDGED BY
MAXKER, ALL ENDORSERS AND ALL GUARANTORS THBAT EACH SUCH PARTY
MAKES THIS WAIVER OF TRIAL BY JURY KNOWINGLY ARND VOLUNTARILY AND
ONLY AFTER CONSULTATION WITH LEGAL COUNSEL.

This Note shall be governed and construed in accordance with the laws of the State of
Arizona.

[Signatures appear on the following page.]
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This Promissory Note was executed and delivered by the undersigned and is effective as of
the date first set forth above.

SHADOW BEVERAGES AND SNACKS, LLC, an
Arizona limited liability company

S P,
%ueﬂ Jon mage% ”

By L2 e
rg%inez, Manager

A (el

Rxchard Scherer, Manager

By: .V/,/ T N T
{p(eﬁh Dunnigan, Manager

[Maker]

2?;5// uel Jonds””

S,
By: )
Andrea Lynn Frohning
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Date 4/30/10 Page 1
Account Number ﬁ2848

Shadow Beverages and Snacks LLC
-AZi

Checking Accounts

Account Title: Shadow Beverages and Snacks LLC

Free Small Business Checking 1 0

Account Number I 548 Statement Dates 4/01/10 thru 5/02/10

Previous Balance 3,282.23 Days This Statement Period 32
1 peposits/Credits 200,000.00 Average Ledger 131,221.38
3 checks/pebits 155,792.00 Average Collected 131,221.38

service Charge .00

Interest Paid .00

Current Balance 47,490.23

Deposits and Additions
Date Description Amount

4/06 Wire Tranifii iredit WD MIKO TUNNELL REVOCAB 200,000.00

withdrawals and Deductions

Date Description Amount

4/06 Wire Transfer Fee 10.00-

4/07 Transf to Checking 36,449.17-
confirmation number 407100279

4/30 Transf to Checking 119,332.83-

Confirmation number 430100210

Daily Balance Information

Date Balance Date Balance
4/01 3,282.23 4/07 166,823.06
4/06 203,272.23 4/30 47,490.23

EXHIBIT
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j MICHREL K. JEANES
/ ' Clerk of the Surerior Court

By Shamnon Stulz. Deruty
Date 03/23/2010 Time 14:16:43
Destrirtion faount
- CASEH CV2010-027812 ----- —
CIVIL NEW COMPLAINT 30100 |

TOTAL AMONT 301.00
Christopher C. Simpson (#018626) Receipth 20856052
Sharon W. Ng (#024975)
STINSON MORRISON HECKER LLp
1850 North Central Avenue, Suite 2100
Phoenix, Arizona 85004-4584
Tel: (602) 279-1600
Fax: (602) 240-6925
Email: csimpson@stinson.com
Attorneys for Plaintiff Brent Tunnell

SUPERIOR COﬁRT OF ARIZONA
MARICOPA COUNTY
BRENT TUNNELL, No. CV201 0-027819
Plaintiff, COMPLAINT
A (Breach of Contract; Fraud)

SHADOW BEVERAGES AND
SNACKS, LLC, an Arizona limited
liability company; SAMUEL JONES;
ANDREA LYNN FROHNING;
GEORGE MARTINEZ; and LISA KAY
MARTINEZ,

Defendants.

For its Complaint against Defendants, Shadow Beverages and Snacks, LLC, Samuel
Jones, Andrea Lynn Frohning, George Martinez, and Lisa Kay Martinez, Plaintiff, Brent
Tunnell, alleges as follows:

PARTIES, JURISDICTION, AND VENUE

1. Plaintiff, Brent Tunnell, resides in Maricopa County, Arizona-and entered into!

contracts with Defendants in Maricopa County, Arizona.

}:Arizona limited liability company.

2. Defendant, Shadow Beverages and Snacks, LLC ("Shadow Beverages"), is an

| ACC000323 EXHIBIT
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3. Upon information and belief, Defendants, Samuel Jones ("Jones") and Andrea
Lynn Frohning ("Frohning"), are husband and wife, residing in Maricopa County, Arizona.
4, Upon information and belief, George Martinez and Lisa Kay Martinez
(collectively, "Martinez") are husband and wife, residing in Maricopa County, Arizona,
5. This Court has jurisdiction pursuant to the terms of the contracts between
Plaintiff and Defendants and AR.S. § 12-123.
GENERAL ALLEGATIONS

6. On or about February 17, 2010, Plaintiff loaned Shadow Beverages $50,000,
which was memorialized by a certain Production Line Promissory Note (the "First Note"). A

true and correct copy of the First Note is attached as Exhibit A.

7. Pursuant to the terms of the First Note, Shadow Beverages was to "pay [Plaintiff]
$56,623.12 on or before the Maturity Date [August 17, 2010], as full and final payment of its
obligations" under the First Note.

8. The First Note required Shadow Beverages to " deposit the funds received under
this Note into a separate bank account” (the "Production Account") and to "deposit all
payments received from customers" into the Production Account for the benefit of Plaintiff.

9. On information and belief Samuel Jones and George Martinez (the "Managers")
are each Managers of Shadow Beverages and direct the actions of Shadow Beverages.

10. | Payment of the First Note was personally guaranteed by Payment and
Perfermance Guaranties (the "Guaranties") executed by Samuel Jones and his wife Andrea
Lynn Frohning, and George Martinez and his wife Lisa Kay Martinez. A true and correct copy
of each of the Guaranties is attached as Exhibit B.

11.  On or about March 17, 2010, Plaintiff loaned Shadow Beverages $200,000,

which is memorialized by a certain Promissory Note (Term Loan) (the "Second Note"). A true

25 ﬁ’and correct copy of the Second Note is attached as Exhibit C.

2
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1 12.  Pursuant to the Second Note, "all unpaid accrued interest and all other amounts
payable . . . shall be paid in full on or before September 17, 2010."

13.  Payment of the Second Note was personally guaranteed by Payment and ‘

HW N

Performance Guaranties (the "Second Guaranties") executed by Samuel Jones and his wife

W

Andrea Lynn Frohning, and George Martinez and his wife Lisa Kay Martinez. A true and

correct copy of each of the Guaranties is attached as Exhibit D.

~N

14, On or about March 17, 2010, Plaintiff and Shadow Beverages entered into a

oo

certain Term Loan Agreement (the "Loan Agreement") executed by Managers Samuel Jones
and George Martinez. A true and correct copy of the Loan Agreement is attached as Exhibit E.
10 15.  The Loan Agreement required Shadow Beverages to "[pJromptly deposit the
11 || proceeds of the Loan and all payments received from its customers or resulting from the sale of]
12 || its products" into a separate bank account (the "Production Account"),

13 16,  Upon information and belief, Shadow Beverages did not deposit payments

14 || received from its customers or resulting from the sale of its products into the Production

15 || Account.
16 COUNT 1 - BREACH OF CONTRACT
17 17.  Plaintiff realleges and incorporates by reference the allegations set forth in the

18 || preceding paragraphs as if fully set forth herein.

19 18.  The First Note matured on August 17, 2010.

20 19.  Shadow Beverages failed to make any payment on the First Note toward the
21 || principal or accrued interest despite demand by Plaintiff.

22 20.  Shadow Beverages breached the First Note when it failed to make payments due

23 || and owing to Plaintiff.

24 21, Shadow Beverages has failed to cure its default under the First Note.
25 22, As a direct and proximate result of Shadow Beverages' contractual breaches
26 3 ACC000325
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under the First Note, Plaintiff has sustained damages in the amount of at least $56,623.12 with
interest accruing thereon at the default rate of thirty-five percent (35%) from and after August
17, 2010.

23.  The Second Note matured on September 17, 2010.

24.  Shadow Beverages failed to make any payment on the Second Note toward the
principal or accrued interest despite demand by Plaintiff.

25.  The Second Note contains a late payment fee of five percent (5%).

26.  Shadow Beverages breached the Second Note when it failed to make payments
due and owing to Plaintiff.

27.  Shadow Beverages has failed to cure its default under the Second Note.

28.  As a direct and proximate result of Shadow Beverages' contractual breaches
under the Second Note, Plaintiff has sustained damages in the amount of at least $238,303.11
with interest accruing thereon at the default interest rate of thirty-five percent (35%) from and
after September 17, 2010.

29.  Pursuant to the First Note, Second Note, and A.R.S. § 12-341.01, Plaintiff is
entitled to an award of his reasonable attorneys' fees and costs incurred in enforcing the First
Note and the Second Note.

COUNT 2 - BREACH OF GUARANTY

30.  Plaintiff realleges and incorporates by reference the allegations set forth in the
preceding paragraphs as if fully set forth herein.

31.  Pursuant to the Guaranties, each of Samuel Jones and his wife Andrea Lynn
Frohning, and George Martinez and his wife Lisa Kay Martinez have jointly and severally
unconditionally and absolutely guaranteed all indebtedness of Shadow Beverages under the
First Note.

32.  Pursuant to the Second Guaranties, each of Samuel Jones and his wife Andrea

4 ACC000326
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| Plaintiff that its Managers would cause Shadow Beverages to deposit sale proceeds from the

Lynn Frohning, and George Martinez and his wife Lisa Kay Martinez have jointly and
severally guaranteed an "absolute, direct, immediate, and unconditional guarantee of timely
payment and performance, and not merely collectability . . . [including] . . . without limitation,
all primary, secondary, direct, indirect, fixed and contingent obligations of Borrower to pay
principal, interest, prepayment charges, late charges, default interest . . . which may be owing
at any time in connection with the obligations of [Shadow Beverages]" under the First Note
and the Second Note.

33.  Each of Samuel Jones, Andrea Lynn Frohning, George Martinez and Lisa Kay
Martinez breached their respective guaranties by failing to pay Plaintiff all amounts due and
owing under the terms of the First Note and the Second Note.

34.  As a direct and proximate result of Jones', Frohning's, and the Martinezs'
breaches of their respective guaranties, Plaintiff has sustained damages in the amount of at
least $56,623.12 with interest accruing thereon at the default rate of thirty-five percent (35%)
from and after August 17, 2010 under the First Note and of at least $238,303.11 with interest
accruing thereon at the default interest rate of thirty-five percent (35%) from and after
September 17, 2010 under the Second Note.

35.  Pursuant to the guaranties and/or A.R.S. § 12-341.01, Plaintiff is entitled to an
award of his reasonable attorneys' fees and costs incurred in enforcing the Guaranties and the
Second Guaranties.

COUNT 3 - FRAUD

36.  Plaintiff realleges and incorporates by reference the allegations set forth in the
preceding paragraphs as if fully set forth herein.
37.  In order to obtain money and financing of credit, Shadow Beverages and the

Managers made false statements, promises and representations with the intent to deceive

S
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sale of its products into a separate bank account for the benefit of Plaintiff as specifically
required by the Loan Agreement and the First Note.

38.  Shadow Beverages and its Managers made these statements in writing pursuant
to the Loan Agreement and the First Note, which they knew to be materially false, representing
Shadow Beverages' and the Managers' financial condition and ability to repay the First Note
and the Second Note.

39.  Shadow Beverages and the Managers made the statements on which they
intended Plaintiff to rely and on which Plaintiff did rely in his decision to extend credit.

40.  Shadow Beverages and its Managers made the written statements with the intent
to deceive Plaintiff.

41.  The acts described above were in furtherance of an actual fraqd.

42.  The foregoing promises and representations were material to Plaintiff.

43.  Plaintiff did not have knowledge of the falsity of the foregoing statements,
promises and representations by Shadow Beverages and the Managers.

44.  Shadow Beverages' Managers were acting in a fiduciary capacity of Shadow,
Beverages, and their actions constitute fraud against Plaintiff.

45.  Shadow Beverages' Managers' actions constitute a willful and malicious injury to
Plaintiff.

46.  Shadow Beverages and its principals knowingly and intentionally deceived
Plaintiff, |

47.  Plaintiff had a right to rely upon the foregoing statements and representations by
Shadow Beverages and its Managers and Plaintiff did so reasonably rely.

48.  Plaintiff has been consequently and proximately injured by the foregoing
repfesentations by Shadow Beverages and the Managers through their false statements and

representation that sale proceeds would be deposited into a separate bank account for the

6 ACC000328
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benefit of Plaintiff and the written statement on which Plaintiff relied with respect to Shadow

Beverages' and its Managers' financial condition and ability to repay the First Note and the
Second Note.

49.  Shadow Beverages and its Managers acted in willful, wanton, and intentional
disregard of Plaintiff's rights and with an evil mind such that Plaintiff is entitled to recover and
the Court should award Plaintiff punitive damages against Shadow Beverages and its Managers
in an amount sufficient to punish Shadow Beverages and the Managers and to deter it and
others from engaging in similar conduct in the future.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff requests judgment against Defendants as follows:

A.  Judgment against Shadow Beverages in the amount of $56,623.12, plus all
accrued and unpaid interest thereon at the default interest rate of thirty-five percent (35%) from
and after August 17, 2010 under the First Note;

B. Judgment against Shadow beverages in the amount of $238,303.11, plus all
accrued and unpaid interest thereon at the default interest rate of thirty-five percent (35%) from
and after September 17, 2010 under the Second Note;

C. Judgment against Defendants Samuel Jones and Andrea Lynn Frohning in the
amount of $294,926.23, plus all accrued and unpaid interest thereon at the default interest rate
of thirty-five percent (35%) from and after the maturity of each Note;

D. Judgment against Defendants George Martinez and Lisa Kay Martienz in the
amount of $294,926.23, plus all accrued and unpaid interest thereon at the default interest rate
of thirty-five percent (35%) from and after the maturity of each Note;

E. Punitive damages against Shadow Beverages and the Managers;

F. For Plaintiff's reasonable attorneys' fees and costs in enforcing the First Note,

Second Note, the Guaranties and the Second Guaranties; and

7
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G. For such other and further relief as the Court deems just and appropriate.

RESPECTFULLY SUBMITTED thisézgr%(ay of September, 2010.

By:

STINSO ORRISON HECKER LLp

[ A

ORIGINAL filed thi@ﬁy of

September, 2010:

Clerk of the Court

Maricopa County Superior Court
101/201 West Jefferson

Phoenix, Arizona 85003

Peso Chatun

ACC000330
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Christopher C. Simpson

Sharon W. Ng

1850 North Central Avenue, Suite 2100
Phoenix, Arizona 85004-4584

Attorneys for Plaintiff Brentwood Tunnell
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This Term Loan Agreement (the "Loan Agreement") is made and entered into as of March
__, 2010, by and between SHADOW BEVERAGES AND SNACKS, LLC, an Arizona limited
liability company ("Borrower"), and BRENT TUNNELL ("Lender").

" .
e

Borrower produces and supplies fron Clad Energy + Hydration and Ripe Simply Natural
Vitamin Enhanced Water to numerous convenience store retail locations,

Borrower has experienced significant growth in the number of convenience store locations
stocking [ron Clad Energy + Hydration and/or Ripe Simply Natural Vitamin Enhanced Water and
Borrower recently entered into a contract to provide an additional 1600 retail locations with Iron
Clad Energy + Hydration and/or Ripe Simply Natural Vitamin Enhanced Water.

Borrower desires to obtain a six-month loan for the purpose of funding production of Iron
Clad Energy + Hydration and/or Ripe Simply Natural Vitamin Enhanced Water to supply the
additional retail locations.

Lender is willing to extend such a term loan to Borrower but only upon the terms and
conditions set forth herein (the "Loan™).

Now, therefore, in consideration of the agreements contained herein, the parties agree as
follows:

1. Terms of the Loan

1.1 Sources and Uses. Subject to the terms and conditions of this Loan
Agreement, Lender will make the Loan to Borrower in the principal amount of Two Hundred
Thousand Dollars ($200,000). The Loan shall be used by Borrower for the sole purpose of paying
Borrower's suppliers for production of Iron Clad Energy + Hydration and/or Ripe Simply Natural
Vitamin Enhanced Water.

1.2 Note, The obligation of the Borrower to repay Lender the unpaid principal
balance of the Loan, with interest thercon as hereinafter provided, shall be evidenced by a
promissory note (the "Note"). The Loan will bear interest for the period at the rate or rates set forth
in the Note, and be payable in accordance with the terms of the Note. The unpaid principal balance,
all accrued and unpaid interest and all other sums due and payable under the Note or other Loan
Documents, if not sooner paid, shall be paid in full on the Maturity Date.

1.3 Term. The term of the Loan commences on the date first set forth above and
continues until September 17, 2010 (the "Maturity Date"). EXHIBIT

Term Loan Agreement
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1.4  Prepayments. Borrower shall have no right to make prepayments of the
Loan in whole or in part except in accordance with the terms of the Note.

1.5  Loan Documents. The Loan Documents consist of this Loan Agreement, the
Note, the Payment and Performance Guaranty of George Martinez and Lisa Kay Martinez, the
Payment and Performance Guaranty of Samuel Jones and Andrea Lynn Frohning and all other
documents and instruments given to Lender from time to time in connection with or to secure the
Loan, as originally executed or as any of the same may be hereafter supplemented or amended from
time to time, in writing (the "Loan Documents”).

1.6 Loan Fees. In lieu of Borrower paying customary loan fees and all expenses
incurred by Lender pertaining to the origination of this Loan incurred as of the date first set forth
above, Borrower desires to issue and Lender is willing to accept membership interests in Borrower
as further described in Section 2 below. Borrower shall remain responsible for all other amounts,
fees, expenses and sums due Lender arising from the Loan, including, without limitation,
administrative fees and expenses in connection with any modification of any of the terms of the
Loan.

1.7 Payments.

(a) The Borrower shall make each payment hereunder and under the
Note not later than 11:00 a.m. (Phoenix, Arizona time) on the day when due in U.S. dollars to the
Lender at its address referred to in Section 6.2 in same day funds (or other funds acceptable to
Lender); and

(b Whenever any payment hereunder or under the Note shall be stated
to be due on a day other than a Business Day, such payment shall be made on the next succeeding
Business Day, and such extension of time shall in such case be included in the computation of
payment of interest or fee, as the case may be.

2. Conditions of Lending
2.1 Conditions Precedent to Advance. The obligation of Lender to make its
advance under the Loan is subject to the condition precedent that the Lender shall have received on
or before the day of the advance the following, in form and substance satisfactory to the Lender:
(a) Fully executed original Loan Agreement;
(b)  Fully executed original Note;

(c) Current financial staternents of Borrower;

(d)  Fully executed original Payment and Performance Guaranty of
George Martinez and Lisa Kay Martinez;

-7
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(¢)  Current financial statements of George Martinez and Lisa Kay
Martinez;

H Fully executed original Payment and Performance Guaranty of
Samuel Jones and Andrea Lynn Frohning;

()  Current financial statements of Samuel Jones and Andrea Lynn
Frohning;

(h) Copies of the Employment Agreements of Samuel Jones, George
Martinez and Joe Dunnigan;

o The secure token from First Fidelity Bank allowing Lender online
access to the Production Account, defined below;

0 Fully executed original First Note; and

(k) A Certificate representing Three Percent (3%) of the issued and
outstanding capital interests of Borrower registered in the name of Lender.

2.2 Additional Conditions Precedent to Advance.

The obligation of Lender to make its advance under the Loan shall be subject to the
following further conditions precedent:

(a)  No Event of Default or event which with the giving of notice or the
passage of time, or both, would be an event of default shall have occurred under this Loan

Agreement or the Production Line Promissory Note dated February 17, 2010 from Borrower to
Lender (the "First Note™);

(b)  The proceeds of the advance are used for the purposes set forth in
Section 1.1 of this Loan Agreement;

3. Representations and Warranties
31 Representations and Warranties. To induce Lender 1o establish and enter

into this Loan Agreement, Borrower hereby represents and warrants to the Lender that so long as
this Loan Agreement is in effect and until payment and performance in full of all obligations and
liabilities of Borrower to Lender:

(a) Borrower is and will continue to be a duly organized and existing
limited liability company created under the laws of the State of Arizona and qualified to do business
in the State of Arizona. Borrower is and will continue to be, qualified to do business in all
jurisdictions where the nature of the business transacted, or the ownership of property, makes such
licensing or qualification necessary. Borrower has and will continue to have all requisite power and
authority to own its assets and to carry on their businesses;

-3.
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(b)  Borrower is and will continue to be duly authorized to enter into and
perform its obligations under this Loan Agreement, the Note, and all other statements, instruments
and transactions contemplated hereby or relating hereto; and the execution, delivery and
performance by Borrower of this Loan Agreement, the Note and all of the instruments and
transactions contemplated hereby or relating hereto do not and will not violate any provision of law
or of Borrower's articles of organization or any agreement, indenture, note or instrument which is
binding upon Borrower,

{c) This Loan Agreement, the Note and all other documents referred to
herein to which Borrower is a party have been validly executed and delivered by Borrower and
constitute legal, valid and binding obligations of Borrower enforceable in accordance with their
terms;

(d) Borrower's chief executive office and Borrower's principal place of
business is located at the address set forth in the Section 6.2 of this Loan Agreement;

(e)  All financial statements delivered and to be delivered by Borrower to
Lender have been and will be prepared in conformity with generally accepted accounting principles
and fairly present the financial condition and the results of operations of Borrower at the times and
for the periods therein stated. Since the date of such financial statements, there has been no material
adverse change in the financial condition, the operations or any other status of Borrower. There are
no liabilities, direct or indirect, fixed or contingent, as of the date of such financial statements, not
disclosed by such financial statements; "

f Borrower has filed and will file all tax returns and reports required by
law to be filed, and all taxes, fees, assessments and other governmental charges (other than those
presently payable without penalty or interest or those which Borrower is contesting in good faith by
appropriate proceedings being diligently conducted and of which Lender has been given written
notice) upon Borrower or upon any of its properties or income which are due and payable, have
been paid;

(g)  Exceptas disclosed in writing of even date delivered to Lender, there
is no suit, litigation, proceeding or investigation pending or threatened against or affecting Borrower
in any court or before any regulatory commission, board or other governmental agency, or which
questions the validity of this Loan Agreement, the Note or any other statements, instruments or
transactions contemplated hereby or relating hereto. Borrower is not in default with respect to any
order of any court or with respect to any applicable statute, order, rule or regulation of any
governmental agency;

(h)  No consent, approval, order, license, permit, cenificate or
authorization of, or registration, declaration or filing with, any regulatory commission, board or
other governmental agency is necessary or required with respect to the execution, delivery or
performance of this Loan Agreement, the Note, or any other statements, instruments or transactions
contemplated hereby or relating hereto;

(i) All written information heretofore, herewith or hereafler furnished by

. g
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Borrower 1o Lender is and will be, true and correct in all material respects as of the date with respect
to which such information has been or is purported to be furnished, and all projections of operating
results which have been delivered to Lender have been made by Borrower in good faith;

) Borrower and its operations are and will continue to be in
compliance with and not in violation of all applicable laws and regulations;

k) No event of default exists or has occurred under the First Note and
Borrow has complied and continues to comply with the provisions of Sections 5 and 6 therein.

) Borrower has good, lawful, and marketable title to all its properties
and assets reflected on the financial statements referred to in Section 3.1(e), except for such assets
as have been disposed of since the date of said financial statements in the ordinary course of
business, and all such properties and assets are free and clear of mortgages, pledges, liens, charges
and other encumbrances except as specifically set forth in such financial statements;

(m)  Borrower has procured and is in possession of all licenses or permits
required by federal, state or local laws for the operation of its business in each jurisdiction wherein it
is now conducting business;

(n)  Borrower is not in default in the payment of the principal or interest
on any indebtedness for borrowed money, nor is it in default under any instrument or agreement
under and subject to which any indebtedness for borrowed money has been issued, and no event has
occurred under the provisions of any such instrument or agreement which, with or without the lapse
of time or the giving of notice, or both, constitutes or would constitute an event of default
thereunder; and

(o) The recitals set forth at the beginning of this Loan Agreement are
true and accurate as of the date first set forth above and are hereby incorporated herein.

4. Covenants of Borrower

4.1 Affirmative Covenants. So long as Borrower is indebted to Lender, and unti]
payment in full of the indebtedness to Lender hereunder and under the First Note, Borrower agrees
that, unless Lender shall otherwise consent in writing, Borrower will:

{a) Production Account. Promptly deposit the proceeds of the Loan and
all payments received from its customers or resulting from the sale of its products, from time to
time, into the separate First Fidelity Bank account: account No. __ (the "Production
Account"), Borrower shall use the funds from the Production Account only for the purpose set forth
in Section 1.1 above and for no other purpose. Notwithstanding anything herein to the contrary, on
any day on which the balance of the Production Account exceeds Two Hundred and Fifty Thousand
Dollars ($250,000), Borrower may deposit such additional payments received from its customers in
Borrower's general account unless and until the balance of the Production Account drops below
Two Hundred and Fifty Thousand Dollars (8250,000);
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(b) Insurance. Keep all of Borrower's assets of an insurable nature fully
insured against loss or damage by fire, thefl, collision (in the case of motor vehicles) and such other
risks, casualties and contingencies of such types as are customarily insured against by persons of
established reputations engaged in the same or similar business to that of Borrower or as Lender
may require. Borrower will at all times maintain adequate product liability and public liability
insurance against tort claims;

(¢)  Litigation. Promptly notify the Lender of the commencement of any
litigation or governmental proceeding against the Borrower which, if adversely determined, might
affect Borrower, or Borrower's business, or Borrower's ability to repay the Loan in any material

respect;

(d)  Taxes. Pay and discharge, or cause to be paid and discharged, all
taxes, assessments and governmental charges, if any, imposed upon Borrower or upon income and
profits, and upon any personal property belonging to Borrower, prior to the date on which penalties
attach thereto;

(e) Corporate Existence. Maintain Borrower's corporate existence in
good standing, and qualify and remain qualified to do business as a foreign corporation in each
jurisdiction in which the character of the properties owned or leased by it therein or in which the
transaction of business, makes such qualification necessary;

) Use. Use the proceeds of the Loan and any funds disbursed from the
Production Account solely for the purpose set forth in Section 1.1;

(g  Indemnification. Indemnify and hold the Lender harmless against
any and all claims, demands, debts and liabilities of whatsoever nature, and all costs and expenses
(including reasonable attorneys' fees) relating to or in any way arising out of the Loan;

(h)  Inspection. Give the Lender or any persons designated by it the
right, without hindrance or delay, upon two Business Days' notice, during normal business hours, to
inspect any property and to inspect, audit, check and make copies of Borrower's books, records and
accounts,

(i)  Keep Licenses, Permits, Etc, Keep in effect all licenses, permits and
franchises required by law or contract for the operation of business, and pay all fees, and other
charges imposed by law on Borrower's businesses or properties or on any agreement in connection
herewith;

G Adverse Circumstances. Promptly provide Lender with all relevant
information concerning any circumstance which could materially and adversely affect Borrower's

ability to perform its obligations under this Loan Agreement or of the occurrence of any event
which is an Event of Default or an event which, with the giving of notice or with the passage of
time, or both, would be an Event of Default;
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(k)  Employment of Key Officers. Promptly notify the Lender of any
change in the employment status of Samuel Jones, George Martinez or Joe Dunnigan or any change
to the Employment Agreements of Samuel Jones, George Martinez or Joe Dunnigan each dated
October 1, 2008; and

(N Financial Information. Furnish to Lender (with a copy to Lender's
counsel as required by Section 6.2):

(i) Within 15 days after the close of each calendar month, an
income statement, statement of cash flows and balance sheet of Borrower as
of the end of such month, and certified, subject to customary adjustments, by
a financial officer of Borrower as being complete and correct and fairly
presenting Borrower’s financial condition and the results of operations in
accordance with generally accepted accounting principles;

(i)  Within 15 days after the close of each calendar month, a copy
of the statement for each bank account of Borrower as at the end of such
month; and

(i)  Promptly, from time to time, upon request of Lender, such
other information concerning Borrower's financial condition, business and
affairs as shall be reasonably requested by Lender.

42  Negative Covenants. So long as Borrower is indebted to Lender and unti!
payment in full of all indebtedness of Borrower to Lender, Borrower agrees that without the prior
written consent of Lender it will not:

(a) Dividends and Purchase of Stock. Declare any dividends or make
any payment on account of the purchase, acquisition, redemption, or other retirement of stock or
membership interests of Borrower;

(b)  Fixed Assets. Make any expenditures or commitments for fixed or
capital assets or acquisitions;

(c) Leases. Maintain or enter into any leases or rental agreements,
whether of real or personal property;

(d) Mergers and Consolidation. Enter into any merger or consolidation

or acquire all or substantially all of the assets of any person, firm, joint venture or corporation;

{e) Sale, Lease, Etc. Sell, lease, assign, transfer or otherwise dispose of
any assets (other than obsolete or wom-out property not used or usable in its business) whether now
owned or hereafter acquired, except in the ordinary course of its business as presently conducted
and for a full and adequate consideration;

® Loans to and Investments in Others. Make any advances, loans o¢
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extensions of credit to any person, firm or corporation, or purchase or make any commitment to
purchase any stock, bonds, notes or debentures or other securities of any person, firm or
corporation, including, without limitation, officers and employees;

() Sale_and Leaseback. Directly or indirectly enter into any
arrangement whereby Borrower shall sell or transfer all or any substantial part of their fixed assets
then owned and shall thereupon, or within one (1) year thereafier, rent or lease the assets so sold or
transferred, unless Lender has given its prior written approval to such arrangement; or

(h)  Limitation on Liens. Create or suffer to exist any mortgage, pledge,
lien, charge, encumbrance or security interest upon or in any of its property or assets now owned or
hereafler acquired, or enter into any arrangement for the acquisition of any property subject to
conditional sales agreement or lease or other title retention agreement, excluding from the operation
of this covenant (h):

(i) Mortgages, pledges, liens, charges and security interests to
Lender to secure the indebtedness and other obligations of Borrower under
this Loan Agreement, or otherwise; and

(i)  Existing liens and encumbrances currently reflected in the
financial statements referred to in Section 3.1(e) hereof and delivered to
Lender prior to the date of this Loan Agreement.

5. Events Of Default

5.1 Events of Default. Any one or more of the following shall constitute an
Event of Default:

(a) Failure to pay all amounts due under the Loan on or before the
Maturity Date;

(b)  If any representation or warranty of the Borrower in connection with
this Loan Agreement or any agreement related hereto or in any certificate or report furnished
pursuant hereto shall be false or misleading in any material and adverse respect (and if such breach
was inadvertent, such falsehood remains uncorrected for 5 days);

{c) Failure of Borrower to perform or comply with any covenant, term or
agreement contained herein or in any of the other Loan Documents (and if such failure was
inadvertent and nonmonetary, such failure remains uncorrected for 5 days);

(d)  If Borrower shall have made a general assignment for the benefit of
creditors; or not pay its debts generally as they become due; or be unable or admit in writing its
inability to pay its debts; or shall file a petition for relief or have an order for relief entered in any
proceeding pursuant to the Bankruptcy Code or any other law or laws for the relief of, or relating to,
debtors; or if any creditor petitions under the Bankruptcy Code or any other law or laws for the
relief of, or relating to, debtors for an order for relief against Borrower and such petition is not

-8-
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dismissed within 60 days afier service; or if a receiver or trustee or custodian has been appointed in
any proceeding for any of Borrower's property or assets or if Borrower has requested the
appointment of such receiver, trustee or custodian; or if Borrower is adjudged insolvent under any
state insolvency law;

(€) If any indebtedness owing on any bond, debenture, note or other
evidence of indebtedness for borrowed money of the Borrower becomes due and payable by
acceleration prior to its express maturity by reason of any default or breach by the Borrower, or if
any such indebtedness becomes due by its terms and shall not be promptly paid or extended;

) If for any reason any of Samuel Jones, George Martinez or Joe
Dunnigan shall cease to be an employee of Borrower or there shall be any change to the
employment relationship of any of Samuel Jones, George Martinez or Joe Dunnigan as reflected by
their Employment Agreements each dated October 1, 2008;

(8)  If any breach, default or Event of Default occurs under any of the
other Loan Documents; or

(h) If the usual business of the Borrower shall be terminated or
suspended whether voluntarily or involuntarily (and if involuntarily, such suspension shall continue
for 5 days); or if the Borrower's corporate existence shall be dissolved, merged or terminated.

5.2 Remedies. Upon the occurrence of any Event of Default and at any time
thereafier: (i) the Lender may, at its option, declare any or all of the indebtedness of the Borrower
under the Loan to be immediately due and payable in full, whereupon all of the principal, interest
and other indebtedness under the Loan shall forthwith become due and payable in full without
presentment demand, protest or notice of any kind, all of which are hereby expressly waived; and
(ii) the Lender may enforce any and all rights and remedies under the Loan and under all documents
delivered in connection therewith and against any or all collateral and may pursue all rights and
remedies available at law, or in equity; provided, however, that such termination and acceleration
shall automatically occur if such Event of Default shall be one of the events described in Section 5.1

(d).

53 Attorney Fees. In all cases Lender in invoking any remedy shall be entitled
to recover from Borrower its costs incurred in connection therewith, including reasonable attorneys'
fees, whether or not suit is brought.

6. Miscellaneous

6.1  Amendments, Etc. No amendment or waiver of any provision of this Loan
Agreement or the Note, nor consent to any material departure by the Borrower therefrom, shall in
any event be effective unless the same shall be in writing and signed by the Lender, and then such
waiver or consent shall be effective only in the specific instance and for the specific purpose for
which given.

6.2 Notices, Etc. Except as otherwise provided herein, all notices and other
-9.
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communications provided for hereunder shall be in writing (including telegraphic communication
and mailed or telegraphed or delivered: (i) if to the Borrower, at its address at _

AZ with a copy to Steven T. Lawrence, Esq., Gallagher & Kennedy, PA
T and (ii) if to Lender, to Brent Tunnell,

mcmsmpm Simpson, Esq., Stinson Morrison
Hecker, AZ I o1, as to each party, at such other

address as shall be designated by such party in a written notice to the other party.

6.3 iver; ies. No failure on the part of Lender to exercise, and no
delay in exercising, any right hereunder or under the Notc shall operate as a waiver thercof; nor
shall any single or partial exercise of any right hereunder or under the Note preclude any other or
further exercise thereof or the exercise of any other right. The remedies herein provided are
cumulative and not exclusive of any remedies provided by law.

6.4  Costs and Expenses. The Borrower agrees to pay on demand all costs and
expenses, if any (including, without limitation, the reasonable fees and out-of-pocket expenses of
counsel for the Lender), in connection with the enforcement of this Loan Agreement, the Note and
the other documents to be delivered hereunder.

6.5  Business Day. As used herein Business Day means a day of the year on
which offices of state government are not required or authorized to close in Phoenix, Arizona.

6.6  Binding Effect. This Loan Agreement shall become effective when it shall
have been executed by the Borrower and the Lender and thereafter shall be binding upon and inure
to the benefit of the Borrower, Lender and their respective successors and assigns, except that the
Borrower shall not have the right to assign its rights hereunder or any interest herein without the
prior written consent of Lender.

6.7 Law. This Loan Agreement shall be governed by and construed in
accordance with the internal law of the State of Arizona,

[Remainder of this page intentionally left blank ]
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IN WITNESS WHEREOF, the parties hereto have caused this Loan Agreement to be duly
exccuted by their respective signatories thereunto duly authorized, as of the date first above written.

SHADOW BEVERAGES AND SNACKS, LLC, an
Arizona limited liability company

S

((?elorge gfﬁr\i;ez, ?\/l&\.ﬁg«fzrw \\

oo b

Richard Scherer, Manager

ssmueller, Manager

P

By:
}zf{{ph Dunnigan, Manager
[Borrower]
BRENT TUNNELL
By:
Brent Tunnell
[Lender]
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*xx Ghnted *** Michael K. Jeanes, Clerk at; Syun
See eSi{jnature Page s*s E'%?;?ﬁ‘ﬁ;i‘y Filed
Filing 1D 881122

571772000 123115 PM

{Vhet by X
} || Christopher C. Simpson (#018626) ;;wt« [
Sharon W. Ng (#024975) )
STINSON MORRISON HECKER LLP
1850 North Central Avenue, Suite 2100
3 |{ Phoenix, Arizona 85004-4584

Tel: (602) 279-1600

4 || Fax: (602) 240-6925

Email: csimpson@stinson.com

8]

5 || Attorneys for Plaintiff Brent Tunnell

6 SUPERIOR COURT OF ARIZONA

! MARICOPA COUNTY

8 BRENT TUNNELL, No. CV2010-027812

? Plaintiff, JUDGMENT
10 v. (Assigned to the Honorable Robert H.
1 Oberbillig)

SHADOW BEVERAGES AND

12 || SNACKS, LLC, an Arizona limited
liability company; SAMUEL JONES;

13 || ANDREA LYNN FROHNING;

"l GEORGE MARTINEZ; and LISA KAY
14 || MARTINEZ,

15 Defendants.

16

17 The Court, having reviewed the parties” Stipulation to Entry of Judgment against
8 Defendants Shadow Beverages and Snacks, LLC, Samuel Jones, Andrea Lynn Frohning,
19 George Martinez, and Lisa Kay Martinez, hereby orders, judges and decrees as follows:

20 JUDGMENT is hereby entered in favor of Plaintiff Brent Tunnell, and against

23 Defendants, Shadow Beverages and Snacks, LL.C, Samuel Jones, Andrea Lynn Frohning,
Gieorge Martinez, and Lisa Kay Martinez, jointly and severally, in the amount of Three
Hundred Eighty-Six Thousand Nine Hundred Forty-Two and 61/100’s Dollars ($386,942.61).

Such sum shall bear interest at the rate of thirty-five percent (35%) per annum from August 1,

2011 until paid. Each party will bear its own attorney fees and costs. ACC000320
DEQA/B09537 0002/4453163.1 WPOb SHADOW-8507
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EXECUTED this __ day of May, 2011.

[ ]

The Honorable Robert H. Oberbillig

D e -~ O

26 2 ACC000321
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eSignature Page -- 201105171082560_TUNNELL___JUDGMENT.pdf
Granted

Signed on this day, May 17, 2011

/S/ Robert Oberbillig
Judicial Officer of Superior Court

ACC000322
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COVENANT NOT TQ EXECUTE

L INTRODUCTION

This COVENANT NOT TO EXECUTE ("Agreement”) is entered this M&y of May,
2011 by and between BRENT TUNNELL ("Tunnell”), on the one hand, and SHADOW
BEVERAGES AND SNACKS, LLC ("Shadow Beverages™), SAMUEL JONES, ANDREA
LYNN FROHNING, GEORGE MARTINEZ, and LISA KAY MARTINEZ on the other hand,
Samuel Jones, Andrea Lynn Frohning, George Martinez, and Lisa Kay Martinez are collectively
referred to herein as the "Guarantors," Shadow Beverages and the Guarantors are referred to
herein as the Defendants. Tunnel! and the Defendants are referred to herein as the “Parties.”

II, RECITALS

A On or about September 23, 2010, Tunnell commenced a lawsuit against Shadow
Beverages and Snacks, LLC (“Shadow Beverages") and the Guarantors in the Superior Court of
the State of Arizona for the County of Maricopa (the "Court"), which bears the case number
CV2010-027812 in which Tunnell sought a judgment against Shadow Beverages and the
Guarantors, for among other things, a sum certain, accruing interest on said sum, attorneys' fees,
and costs,

B. On or about May !_é%?)ll, Tunnell, Shadow Beverages, and the Guarantors
stipulated to judgment, in which the Court will enter judgment in favor of Tunnell in the sum
certain of $386,942.61 together with interest accruing thereon at the rate of thirty-five percent
(35%) per annum from and after August 1, 2011 (the "Judgment”).

C. The Parties have now reached an agreement wherein Tunnell will covenant not to
execute on the Judgment against the Defendants and take other actions pursuant to the herein-
described terms,

L SETTLEMENT AND CONSIDERATION

Tunnell agrees to accept the sum of $300,000 in settled funds as full and complete
satisfaction of the Judgment and all loans made by Tunnell to Shadow Beverages and the related
guaranties, provided that Tunnell receives from Defendants the following amounts by cashier's
check or wire transfer on or before the following deadlines and further provided such funds are
not subject to avoidance:

13 310,000 upon the execution of this Agreement; and
2) $290,000 on or before August 1, 2011 (the "Final Payment”),

Upon receipt of the Final Payment on or before August |, 2011, all equity, membership
interests, ownership interests or other rights of Tunnell in or to Shadow Beverages or its capital
securitics shall be canceled without further consideration. 1t is understood and agreed that the
above payment deadlines shall be strictly enforced and Defendants’ failure to deliver
payment on the payment deadline shall render this settlement null and void,

‘ EXHIBIT

I S-I
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IV.  COVENANT NOT TO EXECUTE

Tunnell agrees and covenants that Tunnell shall not initiate any legal action against
Defendants to enforce the Judgment before August 2, 201 1. Tunnell further covenants and agrees
that he shall not cause the judgment to be recorded in any county before August 2, 2011, Within
three (3) business days of Tunnel's receipt of the Final Payment, Tunnell shall caused to be filed
a formal Satisfaction of Judgment with the Court executed by Mr. Tunnell, in the form attached
hereto as Exhibit A, confirming that the Judgment has been satisfied in full,

V. LEGAL PROCEEDINGS

In the evént any legal proceeding is instituted in connection with any controversy arising
out of this Agreement, the prevailing party shall be entitled to recover, in addition to costs, such
sums as the court adjudges reasonable as attorneys’ fees, including attorneys' fees on any appeal.

VI, GOVERNING LAW .

The laws of the State of Arizona shall govern the interpretation and construction of this
Agreement.

VII. CONSTRUCTION

The Parties to this Agreement and their counsel have reviewed and revised this
Agreement.  The Parties agree that any uncertainty or ambiguity shall not be interpreted or
construed against the party most responsible for drafling or preparing the Agreement. This
Agreement represents the entire agreement of the Parties hereto concerning the subject matter
hereof. Except as set forth herein, no other covenants, agreements, representations or warranties
of any kind whatsoever have been made to any of the Parties hereto, or have been relied on by
any of the Partics hereto. All Parties represent that they have full authority to enter into this
Agreement and have not Iransferred, assigned or encumbered any of their interests, rights or
obligations in the loans at issue in the Jawsuit,

VIIL. COUNTERPARTS .

This Agreement may be executed in multiple counterparts, each of which shall be
deemed an original Agreement, and all of which shall constitute one Agreement. Facsimile or
scanned transactions of signed copies of this Agreement shall be deemed to be original
signatures.

IN WITNESS WHEREOF, the Parties have signed the Agreement effective as of the date
set forth above,

DBO4/RISEDT.0004/3445665.1 CDO4
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Brent Tunnell
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SHADOW BEVERAGES AND SNACKS,
LLC
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1 Executive O¥ffcer
Shadow Beverages and Snacks. LLC
-

L

Andrw 1 v Frohming

-

D30 E38607 B0 3405008 1 CLUS

SHADOWO007301




AY

.
ya

7 é;;/ma

Lisa Kay Martinez 7

AZ.

4
PUMIEIOLUT 000 1566 1 (L0

SHADOWO007302




M/SW

LT / ‘y

C)j/‘«S»

3@:C7 /

5,
L b

MMNar Froe:.

First Fi .lity Bank, N.A. . 8/01/11
Oklahoma City, OK 73123-0482 .
NOTICE OF WIRE TRANSFER

Funds in the amount of $ 290,000.00 have been wired to
Stinson Morrison Hecker, LLP

from account IR so31

Transfer fee....... $.00 - - -

If you need additional information, please call Customer Service at
405-416-2223 or 1-800-2939-7047.

Shadow Beverages and Snacks LLC

AZ

v
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PROMISSORY NOTE

(Term Loan)

$75,000.00 Phoenix, Arizona
' September 1, 2010

FOR VALUE RECEIVED, the undersigned, SHADOW BEVERAGES AND SNACKS,
LLC, an Arizona limited liability company ("Maker") promises to pay to Jarus Family Trust U/A
dated October 19, 2007 ("Lender"), or order, the principal sum of Seventy Five Thousand Dollars
and No Cents ($75,000.00), together with interest on the unpaid balance from time-to-time
outstanding at an annual rate of Fifieen Percent (15%). la addition to the terms of this Promissory
Note and Performance Guaranty documert, Maker will issue 1o Lender within § days of the date
this Promissory Note is funded by Lender, a membership interest in Maker, equal 1o a 2% interest
determined on a Fully Diluted Basis. “Fully Diluted Basis” for this purpose means all of the
Company’s issued and outstanding economic inferests (including without limitation membership
interests, profits interests and any other economic interests in the ownership of the Maker), all
economic interests issued or issuable under or pursuant to all convertible and derivative securities
then outstanding, whether or not any of the foregoing are then vested or exercisable,

The entire unpaid principal, all unpaid accrued interest and all other amounts payable
hereunder shall be paid in full on or before Decerber 31, 2010, If the entire unpaid principal, all
unpaid accrued interest and all other amounts payable hereunder shall not be paid by December 31*
2010, Maker shall be deemed to be in default hereunder, and all such unpaid amounts immediately
begin to accrue interest at an annual rate of Seventeen Percent (17%). Inaddition, within 5 days of
such default, Maker shall issue to Lender an additional membership interest in Maker, equal to a 1%
interest determined on a Fully Diluted Basis. In no event shall the interest paid hereunder, together
with any other consideration paid or egreed to be paid for the use, forbearance or detention of
money advanced hereunder, exceed the highest lawful rate permissible under any law which a court
of competent jurisdiction may deem applicable hereto, In the event that such a court detenmines that
the Lender has charged, received or contracted 10 receive interest hereunder in excess of the highest
lawful rate permissible, the interest payable hereunder shall automatically be reduced to the
maximum rate permitted by law, and the Lender shall promptly refund to Maker any interest
received by it in excess of the maximum lawful rate (with such reduction and refund being made
first with respect to cash interest amounts paid or payable under this Note, and thereafter with
respect to any other consideration received by the Lender), 1t is the intent hereof that Maker not pay
or contract to pay, and that the Lender not receive or contract to receive, directly or indirectly in any
manner whatsoever, interest in excess of that which may lawfully be paid by Maker under
applicable Jaw.

The actual rate of interest shall be calculated on the basis of a 360-day year with interest
charged on 2 daily basis on the principal balance outstanding and unpaid for the actual number of
days the principal is outstanding from the date of disbursement until paid. All amounts payable
hereunder shall be paid in lawful money of the United States.

EXHIBIT
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Maker shall have the right at any time or from time-to-time to prepay all or a portion of the
principal or interest without & prepayment chacge or premium,

At the holder's option, any payments hereunder roay be applied first to accrued interest and
then to principal.

This Note shall become immediately due and payable at the option of the holder hereof
without presentment or demand or any notice or Maker or any other person obligated hereon, upon
the occurrence of any event of default in the payment of any of the principal or any interest hereon
when due, upon default under any other agreement between Maker and Lender, or upon the filing of
& Petition of Bankruptcy by Maker, or the President or Chief Executive Officer of Maker. Failure to
exercise this option shall not constitute a waiver of the right to exercise the same in the event of any
subsequent default. Principal and interest shall be payable at the address of Lendex, as set forth
under its signature below, or at such other place as the holder hereof may designate.

In the event any holder hereof utilizes the services of an attorney in attempting to collect the
amounts due hereunder or to enforce the terms hereof or of any agreements related to this
indebtedness, or if any holder hereof becomes party plaintiff or defendant in any legal proceeding
for the recovery or protection of the indebtedness evidenced hereby, Maker, its successors and
assigns, and any endorsers or gurantors hereof shall repay to such holder hereof, on demand, all
costs and expenses so incurred, including reasonable attomeys' fees, whether or not suit is brought,
including those costs, expenses and attorneys’ fees incurred whether before or after the filing by or
against the Maker, or the President or Chief Executive Officer of Maker, of any proceeding under
any chapter of the Bankruptcy Code, Title 11 of the United States Code, or similar federal or state
statute, and whether incurred in connection with the involvement of any holder hereof as creditor in
such proceedings or otherwise,

Maker agrees that the interest rate contracted for includes the interest rate set forth herein
plus any compensating balance requirement and any other chaiges, fees, costs and expenses incident
1o this transaction paid by Maker to the extent the same are deemed interest under applicable law.,

Maker and all endorsers, all guarantors, and all others who may become lible for all or any
part of these obligations hereby severally waive (i) demand, presentment for payment, notice of
nonpayment, demand and dishonar, protest, notice of protest and all other notice except as
otherwise provided herein, (ii) filing of suit, and (jii) diligence in collecting this Note. Maker, all
endorsers, all guarantors, and all others who may become ligble for all or any part of these
obligations hereby severally agree that it will not be necessary for any holder hereof, in order o
enforce payment of this Note, to first institute suit or exhaust its remedies against any maker or
others Jiable herefor. Maker, all endorsers, all guarantors, and all others who may become liable for
all or any part of these obligations hereby severally further consent to any extension or
postponement of time of payment of this Note or any other indulgence with respect hereto,
including but not limited to, the release of any party primarily or secondarily liable hereon without
notice thereof 10 any of them,

MAKER, ALL ENDORSERS AND ALL GUARANTORS, HEREBY SEVERALLY WAIVES THE
RIGHT TO TRIAL BY JURY IN ANY LITIGATION ARISING OUT OF, RELATING TO, OR
CONNECTED WITH THIS NOTE, 1T BEING ACKNOWLEDGED BY MAKER, ALL ENDORSERS AND

e
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ALL GUARANTORS THAT BEACH SUCH PARTY MAKES THIS WAIVER OF TRIAL BY JURY
KNOWINGLY AND VOLUNTARILY AND ONLY AFTER CONSULTATION WITH LEGAL COUNSEL.

This Note shall be governed and construed in accordance with the laws of the State of
Arizona.

[Signanwes appear on the following page.]
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This Promissory Note was executed and delivered by the undersigned and is effective as of
the dare first set forth above.

SHADOW BEBVERAGES AND SNACKS, LLC, an
Arizona limited liability company

By// ///

{rge m:nez, Pﬁ&dem

Jarus Family Trust U/A dated October 19, 2007

Name ¢f Lende

CA
Address of Lender

Shadow Boverages ~ 7,30, 10 (DRAFT)
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Date

9/30/10
Account Number

checking Accounts

Account Title:

Shadow Beverages and Snacks LLC

1
i o

Free small Business Checking ]- 89
Account Number 6031 Statement Dates 9/01/10 thru 9/30/10
Previous Balance 115,958.57 Days This Statement Period 30
5 Deposits/Credits 150,387.75 Average Ledger 71,003.99
93 cChecks/Debits 191,843.37 Average Collected 68,480.90
Service Charge .00
Interest Paid .00
Current Balance 74,502.95
Deposits and Additions
Date Description Amount
9/02 Electronic Deposit 76.25
9/13 Wire Transfer Credit JARUS  SCOTT M 75,000.00
FIRST CLEARIN RP
I o R
9/20 Electronic Deposit 210.00
9/22 Electronic Deposit 75,000.00
9/30 Electronic Deposit 101.50
withdrawals and Deductions
Date Description Amount
9/14 Fund-Fees Perquest cCcD 7T322 72.20-
9/14 Fund-Taxes Perquest cCb 77322 4,677.19~
9/14 pPayroll Shadow Beverages CcCcb 77322 14,902.06-
9/15 Account Analysis Charge 463.46-
9/27 wi Transfer Debit General Paper Products Inc 7,549.20-~
5198
v [
tandmark Community
9/29 Fund-Fees Perquest ccb 7T322 74.67-
9/29 Fund-Taxes Perquest cco 77322 5,153.06-
9/29 Payroll Shadow Beverages cco 7T322 16,176.58-~
EXHIBIT
!A%ég—'
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PAYMENT AND PERFORMANCE GUARANTY

This PAYMENT AND PERFORMANCE GUARANTY ("Guaranty") is made as of
September 7, 2010 by the undersigned (individually and collectively, "Guarantor") in favor of
Jarus Family Trust U/A dated October 19, 2007 ("Lender").

Factual Background

Guarantor is executing this Guaranty to induce Lender to make a loan (the "Loan™) to
SHADOW BEVERAGES AND SNACKS, LLC ("Borrower") in the principal amount of
Seventy-Five Thousand Dollars ($75,000). The Loan is being made under a Promissory Note
(the "Note") of even date herewith, between Lender and Borrower. Unless defined herein, all
capitalized terms shall have the meanings set forth in the Note.

Guaranty

1. Guaranty of Loan. This Guaranty constitutes an absolute, direct, immediate, and
unconditional guarantee of timely payment and performance, and not merely of collectability,
and shall include, without limitation, all primary, secondary, direct, indirect, fixed and contingent
obligations of Borrower to pay principal, interest, prepayment charges, late charges, default
interest, loan fees and other fees, charges, sums, costs and expenses which may be owing at any
time in connection with the obligations of Borrower under the Note, as such may be modified,
amended, extended or renewed from time to time. If Borrower defaults in the payment when due
of the Loan or any part of it, Guarantor shall, in lawful money of the United States, immediately
pay to Lender, all sums due and owing on the Loan. Additionally, Guarantor shall be
responsible for and shall fully perform all of the other obligations of Borrower under the Loan
Documents promptly upon receiving written notice from Lender that Borrower has failed to
perform any of such obligations in accordance with the Loan Documents. The obligations of
Guarantor under this Guaranty shall be continuing and irrevocable until all of the amounts owed
and all other obligations to be performed under the Loan Documents have been fully satisfied.

2, Rights of Lender. Guarantor authorizes Lender to perform any or all of the
following acts at any time in its sole discretion, all without notice to Guarantor and without
affecting Guarantor's obligations under this Guaranty:

a, Lender may apply any payments or recoveries from Borrower, Guarantor
or any other source, to Borrower's obligations under the Loan Documents in such manner, order
and priority as Lender may elect.

b. Lender may release Borrower from its Hability for the Loan or any part of
it. :

c. Lender may substitute, add or release any one or more guarantors or
endorsers.

d. In addition to the Loan, Lender may extend other credit to Borrower, and
may take and hold security for the credit so extended, all without affecting Guarantor's liability
under this Guaranty,

Payment and Performance Guaranty (8.30.10)
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3. Guaranty to be Absolute. Guarantor expressly agrees that until the Loan is paid
and performed in full and each and every term, covenant and condition of this Guaranty is fully
performed, Guarantor shall not be released by or because of:

a. Any act or event which might otherwise discharge, reduce, limit or modify
Guarantor's obligations under this Guaranty;

b. Any waiver, extension, modification, forbearance, delay or other act or
omission of Lender, or its failure to proceed promptly or otherwise as against Borrower or any
Guarantor;

c. Any action, omission or circumstance which might increase the likelihood
that Guarantor may be called upon to perform under this Guaranty or which might affect the
rights or remedies of Guarantor as against Borrower; or

d. Any dealings occurring at any time between Borrower and Lender,
whether relating to the Loan or otherwise,

Guarantor hereby expressly waives and surrenders any defense to its liability under this
Guaranty based upon any of the foregoing acts, omissions, agreements, waivers or matters. It is
the purpose and intent of this Guaranty that the obligations of Guarantor under this Guaranty
shall be absolute and unconditional under any and all circumstances.

4, Guarantor's Warranties and Representations Regarding Waivers and Choice of
Law. Guarantor hereby represents and warrants (which representation and warranty is being
relied upon by Lender in making the Loan) that each of the waivers set forth in this Guaranty,
including, without limitation, each of the waivers set forth in Paragraph 5 and 6, and Guarantor's
agreement that this Guaranty shall be governed by Arizona law as set forth in Paragraph 22, is
made with Guarantor's full knowledge of its significance and consequences of each such waiver
and choice of law and has explained to Guarantor the true legal effect of such decisions,
including the rights which Guarantor might have it if were not making such waivers and choice
of law, Based on the foregoing, Guarantor acknowledges that, under the circumstances, such
waivers and choice of law are reasonable and not contrary to public policy or law.

5. Cruarantor's Waivers. Guarantor waives:

a. All statutes of limitations as a defense to any action or proceeding brought
against Guarantor by Lender, to the fullest extent permitted by law;

b, Any right it may have to require Lender to proceed against Borrower,
proceed against or exhaust any security held from Borrower, or pursue any other remedy in
Lender's power to pursue;

c. Any defense based on any claim that Guarantor's obligations exceed or are
more burdensome than those of Borrower;

d. Any defense based on: (i) any legal disability of Borrower, (ii) any release,
discharge, modification, impairment or limitation of the liability of Borrower to Lender from any

Payment and Performance Guaranty (8.30.10) DRAFT 2
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cause, whether consented to by Lender or arising by operation of law or from any bankruptcy or
other voluntary or involuntary proceeding, in or out of court, for the adjustment of debtor-
creditor relationships (“Insolvency Proceeding") and (iii) any rejection or disaffirmance of the
Loan, or any part of it, or any security held for it, in any such Insolvency Proceeding;

e Any defense based on any action taken or omitted by Lender in any
Insolvency Proceeding involving Borrower, including any election to have Lender's claim
allowed as being secured, partially secured or unsecured, any extension of credit by Lender to
Borrower in any Insolvency Proceeding, and the taking and holding by Lender of any security
for any such extension of credit;

f. All presentments, demands for performance, notices of nonperformance,
protests, notices of protest, notices of dishonor, notices of acceptance of this Guaranty and of the
existence, creation, or incurring of new or additional indebtedness, and demands and notices of
every kind;

g. Any defense based on or arising out of any defense that Borrower may
have to the payment or performance of the Lean or any part of it;

h. Any benefit of the provisions of Arizona Revised Statutes Sections 12-
1641 and 12-1642 et seq., and Rule 17(f) of the Arizona Rules of Civil Procedures, that set forth
certain rights and obligations among guarantors, debtors and creditors, to the extent applicable;

i, Any exemption rights; and

i Any benefit of any statutory provision limiting the right of Lender to
recover a deficiency judgment, or to otherwise proceed, against any person or entity obligated for
payment of the Loan, afler any trustee's sale, any judicial foreclosure sale or any personal
property sale of any collateral securing the Loan including, without limitation, the benefits, if
any, of Arizona Revised Statutes Section 33-814. If Lender exercises any right or remedy with
respect to any collateral securing the Loan, Guarantor shall remain liable to Lender for the
deficiency by which the net proceeds actually received by Lender from the exercise of such right
or remedy shall be less than Borrower's obligations under the Loan, except to the extent
otherwise provided by law.

k. Any defense based on any lack of authority of the officers, directors,
partners or agents acting or purporting to act on behalf of Borrower or any principal of Borrower
or any defect in the formation of Borrower or any principal of Borrower.

6. Waivers of Subrogation and Other Rights.

a. Upon a default by Borrower, Lender in its sole discretion, without prior
notice to or consent of Guarantor, may elect to: (i) foreclose either judicially or nonjudicially
against any real or personal property security it may hold for the Loan, (ii) accept a transfer of
any such security in lieu of foreclosure, (iii) compromise or adjust the Loan or any part of it or
make any other accommodation with Borrower or Guarantor, or (iv) exercise any other remedy
against Borrower or any security. No such action by Lender shall release or limit the liability of
Guarantor, and Guarantor shall remain liable under this Guaranty after the action, even if the
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effect of the action is to deprive Guarantor of any subrogation rights, rights of indemnity, or
other rights to collect reimbursement from Borrower for any sums paid to Lender, whether
contractual or arising by operation of law or otherwise. Guarantor further understands and
agrees that on any foreclosure or assignment in lieu of foreclosure on any security held by
Lender, such security will no longer exist and that any right that Guarantor might otherwise have
(absent the waiver set forth herein) on full payment on the Borrower's obligation by Guarantor to
Lender, to participate in any such security or to be subrogated by any rights to Lender with
respect to any such security will be nonexistent. Guarantor expressly agrees that under no
circumstances shall it be deemed to have any right, title, interest or claim in or to any real or
personal property to be held by Lender or any third party after any trustee's sale, any judicial
foreclosure sale, any personal property sale or transfer in lieu of foreclosure of any security for
the Loan.

b. Guarantor agrees that the payment or performance of any act which tolls
any statute of limitations applicable to the Loan Documents shall similarly operate to toll the
statute of limitations applicable to Guarantor's liability hereunder.

c. Regardless of whether Guarantor may have made any payments to Lender,
Guarantor hereby waives: (i) all rights of subrogation, all rights of indemnity, and any other
rights to collect reimbursement from Borrower for any sums paid to Lender, whether contractual
or arising by operation of law (including the United States Bankruptcy Code or any successor or
similar statute) or otherwise, (ii) all rights to enforce any remedy that Lender may have against
Borrower, and (iii) all rights to participate in any security now or later to be held by Lender for
the Loan. The waivers given in this paragraph shall be effective until the Loan has been paid and
performed in full.

7. Revival and Reinstatement. If Lender is required to pay, return or restore to
Borrower or any other person any amounts previously paid on the Loan because of any
Insolvency Proceeding of Borrower, or any other reason, the obligations of Guarantor shall be
reinstated and revived and the rights of Lender shall continue with regard to such amounts, all as
though they had never been paid.

8. Information Regarding Borrower. Before signing this Guaranty, Guarantor
investigated the financial condition and business operations of Borrower, and such other matters
as Guarantor deemed appropriate to assure itself of Borrower's ability to discharge its obligations
under the Loan Documents. Guarantor assumes full responsibility for that due diligence, as well
as for keeping informed of all matters which may affect Borrower's ability to pay and perform its
obligations to Lender. Lender has no duty to disclose to Guarantor any information which
Lender may have or receive about Borrower's financial condition or business operations, or any
other circumstances bearing on Borrower's ability to perform,

9. Subordination. Any rights of Guarantor, whether now existing or later arising, to
receive payment on account of any indebtedness (including interest) owed to it by Borrower, or
to withdraw capital invested by it in Borrower, or to receive distributions from Borrower, shall at
all times be subordinate in all respects to the lien of the Loan. Nevertheless, upon request by
Lender, Guarantor shall collect, enforce and receive any indebtedness of Borrower to Guarantor,
Any sums collected at Lender's request or collected in contravention of the prohibition set forth
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herein shall be held by Guarantor as trustee for Lender and shall be paid over to Lender on
account of Borrower's obligations under the Loan Documents; provided, however, such
payments shall not impair, reduce or affect in any manner the liability of Guarantor under the
other provisions of this Guaranty, Guarantor hereby agrees to indemnify Lender and to hold
harmless from and against any and all loss, cost, damage or expense (including, without
limitation, attorneys' fees and court costs) incurred by Lender as a result of or in connection with
any allegation or finding that the delivery of this Guaranty is a "preference" under 11 U.S.C. §
547,

10.  QGuarantor's Representations and Warranties. Guarantor represents and warrants
that:

a. All financial statements and other financial information furnished or to be
furnished to Lender are or will be true and correct and do or will fairly represent the financial
condition of Guarantor (including all contingent liabilities); and

b, There has been no material adverse change in Guarantor's financial
condition since the dates of the statements most recently furnished to Lender.

1. Events of Default. Lender may declarc Guarantor to be in default under this
Guaranty upon the occurrence of any of the following events ("Events of Default"):

a. Guarantor fails to materially perform any of its obligations under this
Guaranty; or

b. Guarantor attempts to revoke this Guaranty or this Guaranty becomes
ineffective for any reason; or

c. Any representation or warranty made or given by Guarantor to Lender
proves to be false or misleading as of the date made in any material respect; or

d. Guarantor becomes insolvent or the subject of any Insolvency Proceeding;
or

e The death or disability of Guarantor.

12. Authorization: No Violation. Guarantor is authorized to execute, deliver and
perform under this Guaranty, which is a valid and binding obligation of Guarantor. No provision
or obligation of Guarantor contained in this Guaranty violates any applicable law, regulation or
ordinance, or any order or ruling of any court or governmental agency. No such provision or
obligation conflicts with, or constitutes a breach or default under, any agreement to which
Guarantor is a party.

13. Additional and Independent Obligations. Guarantor's obligations under this
Guaranty are in addition to its obligations under any other existing or future guaranties, each of

which shall remain in full force and effect until it is expressly modified or released in a writing
signed by Lender. Guarantor’s obligations under this Guaranty are independent of those of
Borrower or any other guarantor on the Loan. Lender may bring a separate action against
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Guarantor without first proceeding against Borrower, any other guarantor or person or any
security that Lender may hold, and without pursuing any other remedy. Lender's rights under
this Guaranty shall not be exhausted by any action by Lender until the Loan has been paid and
performed in full.

14, No Waiver: Consents: Cumulative Remedies. Each waiver by Lender must be in

writing, and no waiver shall be construed as a continuing waiver. No waiver shall be implied
from Lender's delay in exercising or failure to exercise any right or remedy against Borrower,
Guarantor or any security. Consent by Lender to any act or omission by Borrower or Guarantor
shall not be construed as a consent to any other or subsequent act or omission, or as a waiver of
the requirement for Lender's consent to be obtained in any future or other instance. All remedies
of Lender against Borrower and Guarantor are cumulative.

15, No Release. Guarantor shall be released from its obligations under this Guaranty
when all of Borrower’s obligations under the Loan Documents have been performed in full, and,
at Borrower's request, Lender will provide to Borrower a writing signed by Lender confirming
such release.

16.  Heirs, Successors and Assigns: Participations. The terms of this Guaranty shall

bind and benefit the heirs, personal representatives, successors and assigns of Lender and
Guarantor; provided, however, that Guarantor may not assign this Guaranty, or assign or
delegate any of its rights or obligations under this Guaranty, without the prior written consent of
Lender in each instance. Lender in its sole discretion may sell or assign participations or other
interests in the Loan and this Guaranty, in whole or in part, all without notice to or the consent of
Guarantor and without affecting Guarantor's obligations under this Guaranty. Also without
notice to or the consent of Guarantor, Lender may disclose any and all information in its
possession concerning Guarantor, this Guaranty and any security for this Guaranty to any actual
or prospective purchaser of any securities issued or to be issued by Lender, and to any actual or
prospective purchaser or assignee of any participation or other interest in the Loan and this
Guaranty.

17. Exchange of Information. The Guarantor agrees that the Lender may exchange
financial information about the Guarantor with his attorneys, financial advisors and other
professionals.

18.  Notices. All notices given under this Guaranty must be in writing and shall be

effectively served upon delivery, or if mailed, upon the first to occur of receipt three (3) days
after deposit in certified United States mail, postage prepaid, sent to the party at the following

address:
Lender: Jarus Family Trust U/A dated October 19, 2007
c/o Scott M Jarus, Trustee
calllll
Guarantor: The address set forth beneath the signature of Guarantor below.
Payment and Performance Guaranty (8.30.10) DRAFT 6
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Those addresses may be changed by Lender or Guarantor by written notice to the other party.
Service of any notice on any one Guarantor signing this Guaranty shall be effective service on
Guarantor for all purposes.

19. Rules of Construction. In this Guaranty, the word "Borrower" includes both the
named Borrower and any other person who at any time assumes or otherwise becomes primarily
liable for all or any part of the obligations of the named Borrower on the Loan. The word
"person” includes any individual, company, limited liability company, trust or other legal entity
of any kind. If this Guaranty is executed by more than one person, the word "Guarantor” includes
all such persons. The word "include(s)" means "include(s), without limitation," and the word
"including” means "including, but not limited to.” When the context and construction so require,
all words used in the singular shall be deemed to have been used in the plural and vice versa. No
listing of specific instances, items or matters in any way limits the scope or generality of any
language of this Guaranty. All headings appearing in this Guaranty are for convenience only and
shall be disregarded in construing this Guaranty.

20. Governing Law. This Guaranty shall be govemed by, and construed in
accordance with, the laws of the State of Arizona.

21, JURY TRIAL; JURISDICTION. GUARANTOR HEREBY WAIVES THE
RIGHT TO TRIAL BY JURY IN ANY LITIGATION ARISING OUT OF, RELATING TO,
OR CONNECTED WITH THIS GUARANTY, IT BEING ACKNOWLEDGED BY
GUARANTOR THAT GUARANTOR MAKES THIS WAIVER OF TRIAL BY JURY
KNOWINGLY AND VOLUNTARILY AND ONLY AFTER CONSULTATION WITH
LEGAL COUNSEL OF GUARANTOR'S CHOOSING. GUARANTOR HEREBY
CONSENTS TO THE NON-EXCLUSIVE PERSONAL JURISDICTION OF THE FEDERAL
AND STATE COURTS LOCATED IN MARICOPA, COUNTY, ARIZONA IN ANY AND
ALL ACTIONS BETWEEN THE GUARANTOR AND LENDER ARISING UNDER OR IN
CONNECTION WITH THIS GUARANTY, THE LOAN OR ANY OF THE LOAN
DOCUMENTS.

22, Costs and Expenses. If any lawsuit or arbitration is commenced which arises out
of, or which relates to this Guaranty, the Loan Documents or the Loan, the prevailing party shall
be entitled to recover from each other party such sums as the court (but not the jury) may
adjudge to be reasonable attorneys' fees in the action or proceeding, in addition to costs and
expenses otherwise allowed by law. In all other situations, including any Insolvency Proceeding,
Guarantor agrees to pay all of Lender's costs and expenses, including attorneys' fees which may
be incurred in any effort to collect or enforce the Loan or any part of it or any term of this
Guaranty. From the time(s) incurred until paid in full to Lender, all sums shall bear interest at the
Default Rate, as defined in the Note.

23.  Consideration. Guarantor acknowledges that it expects to benefit from Lender's
extension of the Loan to Borrower because of its relationship to Borrower as a shareholder of
Borrower, and that it is executing this Guaranty in consideration of that anticipated benefit.

24,  Integration: Modifications. This Guaranty (a) integrates all the terms and
conditions mentioned in or incidental to this Guaranty, (b) supersedes all oral negotiations and
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prior writings with respect to its subject matter, and (c) is intended by Guarantor and Lender as
the final expression of the agreement with respect to the terms and conditions set forth in this
Guaranty and as the complete and exclusive statement of the terms agreed to by Guarantor and
Lender. No representation, understanding, promise or condition shall be enforceable against any
party unless it is contained in this Guaranty. This Guaranty may not be modified except in a
writing signed by both Lender and Guarantor.

25, Miscellaneous. The death or legal incapacity of any Guarantor shall not terminate
the obligations of such Guarantor or any other Guarantor under this Guaranty, including its
obligations with regard to future advances under the Loan Documents. The Hability of all
persons who are in any manner obligated under this Guaranty shall be joint and several. The
illegality or unenforceability of one or more provisions of this Guaranty shall not affect any other
provision. Any Guarantor who is married agrees that Lender may look to all of his or her
community property and separate property to satisfy his or her obligations under this Guaranty.
Time is of the essence in the performance of this Guaranty by Guarantor.

IN WITNESS WHEREOF, Guarantor has duly executed this Guaranty the day and year
first above written,

GUARANTORS:
SAM JONES, CEO

¥ i SR
\\ A .

P !
- A [
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o

By: G

Print Name: Sam Jones
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(per st ot
STATE OF ARIZONA )
Fitr el e NIRRT
COUNTY OF MARICOPA ) T

The foregoing instrument was acknowledged before me this }tf day of September, 2010 by
Sam Jones, proved to me on the basis of satisfactory evidence to be the person whose pame is
subscribed to the within instrument, and acknowledged that he had read and executed the same.

NOTARY PYBLIC
My commission expires: ‘
ANN M, BENORE -
Novary Puslic -
——aiate of Connseticut .

My Commission Expires
Jumne 30, 2012

STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA )

The foregoing instrument was acknowledged before me this 7th day of September, 2010 by
George Martinez, proved to me on the basis of satisfactory evidence to be the person whose name
is subscribed to the within instrument, and acknowledged that he had read and executé

AR
My commission expires:
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PRO. Y NOT
{Term Loan)

$125,000.00 Phoenix, Arizona
January 3, 2011

"FOR VALUE RECEIVED, the undersigned, SHADOW BEVERAGES AND SNACKS,
LLC, an Arizona limited liability company ("Maker") promises to pay to Ronald Barrett
("Lender”), or order, the principal sum of One Hundred Twenty-Five Thousand Dollars and No
Cents ($125,000.00), together with interest on the unpaid balance from time to time outstanding at
an anmual rate of Ten Percent (10%). In addition to the terms of this Promissory Note (Maker) will
grant a 2% equity interest in Shadow Beverages & Snacks, LLC upon completion of document(s)
signatures and fund transfer. Promissory note will be secured by a Charles Schwab investment
account # IIE0960, held by George Martinez.

The entire unpaid principal, all unpaid accrued interest and all other amounts payable
hereunder shall be paid in full on or before March 1, 2011. In the event that the promissory will not
be paid by the 1% of March, 2011, the investment account .0960) will be dispersed and funds
will be used to pay the outstanding principal and interest.

The actual rate of interest shall be calculated on the basis of a 360-day year with interest
charged on a daily basis on the principal balance outstanding and unpaid for the actual number of
days the principal is outstanding from the date of disbursement until paid. All amounts payable
hereunder shall be paid in Jawful money of the United States.

Maker shall have the right at any time or from time to time to prepay all or a portion of the
principal or interest without a prepayment charge or prem ium,

At the holder's option, any payments hereunder may be applied first to accrued interest and
then to principal.

All past due payments of principal or interest shall bear interest from their respective due
dates until paid at 2 rate of interest equal to ten percent (10%) per annum in excess of the rate
otherwise payable under this Note (the "Defauit Rate").

This Note shall become immediately due and payable at the option of the holder hereof
without presentment or demand or any notice or Maker or any other person obligated hereon except
as otherwise provided by the Term Loan Agreement of even date herewith between Maker and
Lender (the "Loan Agreement"), upon the occurrence of any event of default in the payment of any
of the principal or any interest hereon when due, upon default under the Loan Agreement, or upon
default under any other agreement between Maker and Lender. Failure to exercise this option shall
not constitute & waiver of the right to exercise the same in the event of any subsequent default,
Principal and interest shall be payable at the address of Lender, as set forth in the Loan Agreement
or at such other place as the holder hereof may designate.

In the event any holder hereof utilizes the services of an attorney in attempting to collect the
amounts due hereunder or to enforce the terms hereof or of any agreements related to this

Shadow Beverages ~ 1.3.11 (DRAFT)

MYV o b v el
A o 1

SHADOWO06374




indebtedness, or if any holder hereof becomes party plaintiff or defendant in any legal proceeding
for the recovery or protection of the indebtedness evidenced hereby, Maker, its successors and
assigns, and any endorsers hereof shall repay to such holder hereof, on demend, all costs and
expenses so incurred, including reasonable attorneys’ fees, whether or not suit is brought, including
those costs, expenses and attorneys' fees incurred after the filing by or against the Maker of any
proceeding under any chapter of the Bankruptcy Code, Title 11 of the United States Code, or similar
federal or state statute, and whether incurred in connection with the involvement of any holder
hereof as creditor in such proceedings or otherwise.

Maker agrees that the interest rate contracted for includes the interest rate set forth herein
plus any compensating balance requirement and any other charges, fees, costs and expenses incident
to this transaction paid by Maker to the extent the same are deemed interest under applicable law,

Except as otherwise provided in the Term Loan Agreement, Maker and all endorsers, all
guarantors, and all others who may become liable for all or any part of these obligations hereby
severally waive (i) demand, presentment for payment, notice of nonpayment, demand and dishonor,
protest, notice of protest and all other notice except as otherwise provided herein, (ii) filing of suit,
and (iif) diligence in collecting this Note. Maker, all endorsers, all guarantors, and all others who
may become liable for all or any part of these obligations hereby severally agree that it will not be
necessary for any holder hereof, in order to enforce payment of this Note, to first institute suit or
exhaust its remedies against any maker ot others liable herefor. Maker, all endorsers, all guatantors,
and all others who may become liable for all or any part of these obligations hereby severally
further consent to any extension or postponement of time of payment of this Note or any other
indulgence with respect hereto, including but not limited to, the release of any party primaily or
secondarily liable hereon without notice thereof to any of them.

MAKER, ALL ENDORSERS AND ALL GUARANTORS, HEREBY SEVERALLY WAIVES THE
RIGHT TO TRIAL BY JURY IN ANY LITIGATION ARISING OUT OF, RELATING TO, OR
CONNECTED WITH THIS NOTE, IT BEING ACKNOWLEDGED BY MAKER, ALL ENDORSERS AND
ALL GUARANTORS THAT EACH SUCH PARTY MAKES THIS WAIVER OF TRIAL BY JURY
KNOWINGLY AND VOLUNTARILY AND ONLY AFTER CONSULTATION WITH LEGAL COUNSEL.

This Note shall be governed and construed in accordance with the laws of the State of
Arizona.

[Signatures appear on the following page.}
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This Promissoty Note was executed and delivered by the undersigned and is effective as of
the date first set forth above,

SHADOW BEVERAGES AND SNACKS, LLC, an
Arizona limited liability company

By:

Ronald Barrett
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Date 1/31/11
Account Number

ﬂGOB%

Shadow Bever L.C

AZ

Checking Accounts

Account Title: Shadow Beverages and Snacks LLC

Free Small Business Checking 1 106
Account Number 6031 Statement Dates 1/01/11 thru 1/31/11
Previous Balance 5,339.79 Pays This Statement Period 31
13 Deposits/Credits 287,867.12 Average Ledger 44,194 .29
116 checks/Debits 273,408.87 Average Collected 28,852.26
service Charge .00
Interest Paid .00
Current Balance 19,798.04
Deposits and Additions

Date Description Amount
1/05 Reverse Previously Paid Item 422.77
1/05 Reverse Previously Paid Item 2,568.27
1/05 Reverse Previously Paid Item 780.50
1/05 Reverse Previously Paid Item 865.80
1/05 Reverse Previously Paid Item 1,076.08
1/05 Reverse Previously Paid Item 1,273.36
1/05 Reverse Previously Paid Item 1,665.31
1/05 Reverse Previously Paid Item 1,996.57
1/05 Reverse Previously Paid Item 1,248.00
1/05 Electronic Deposit 49,500.00
1/10 wire Transfer Credit RONALD W BA CHARLES SCHWA 125,000.00

O INC CUST AZ

CHARLES SCHWAB AND CO., INC, (WIRE TRANSFER SERVICES)

SAN FRANCISCO,CA,US SCH REF(Y 1 0001264703171)
1/14 Electronic Deposit 100,077.46
1/18 Electronic Deposit 1,393.00

withdrawals and Deductions
Date Description Amount
1/03 INS PYMT HUMANA, INC. PPD 5,335.81-
1/05 chargeback 12,200.00-
EXHIBIT
ACC009729 ! 2
SHADOW-8507 [ d
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PROMISSORY NOTE

(Term Loan)

$100,000.00 Phoenix, Arizona
January 14, 2011

FOR VALUE RECEIVED, the undersigned, SHADOW BEVERAGES AND SNACKS,
LLC, an Arizona limited liability company ("Maker") promises to pay to Stacey Gervasi ("Lender"),
or order, the principal sum of One Hundred Thousand Dollars and No Cents ($100,000.00), together
with interest on the unpaid balance from time-to-time outstanding at an annual rate of Ten Percent
(10%). In addition to the terms of this Promissory Note and Performance Guaranty document,
Maker will issue to Lender within 5 days of the date this Promissory Note is funded by Lender, a
membership interest in Maker, equal to a 1% interest determined on a Fully Diluted Basis. “Fully
Diluted Basis” for this purpose means all of the Company’s issued and outstanding economic
interests (including without limitation membership interests, profits interests and any other
economic interests in the ownership of the Maker), all economic interests issued or issuable under
or pursuant to all convertible and derivative securities then outstanding, whether or not any of the
foregoing are then vested or exercisable.

The entire unpaid principal, all unpaid accrued interest and all other amounts payable
hereunder shall be paid in full on or before December 31, 2011, If the entire unpaid principal, all
unpaid accrued interest and all other amounts payable hereunder shall not be paid by December 31*
2011, Maker shall be deemed to be in default hereunder, and all such unpaid amounts immediately
begin to accrue interest at an annual rate of Fifteen Percent (15%). In no event shall the interest paid
hereunder, together with any other consideration paid or agreed to be paid for the use, forbearance
or detention of money advanced hereunder, exceed the highest lawful rate permissible under any
law which a court of competent jurisdiction may deem applicable hereto. In the event that such a
court determines that the Lender has charged, received or contracted to receive interest hereunder in
excess of the highest lawful rate permissible, the interest payable hereunder shall automatically be
reduced to the maximum rate permitted by law, and the Lender shall promptly refund to Maker any
interest received by it in excess of the maximum lawful rate (with such reduction and refund being
made first with respect to cash interest amounts paid or payable under this Note, and thereafter with
respect to any other consideration received by the Lender). It is the intent hercof that Maker not pay
or contract to pay, and that the Lender not receive or contract to receive, directly or indirectly in any
manner whatsoever, interest in excess of that which may lawfully be paid by Maker under
applicable law.

The actual rate of interest shall be calculated on the basis of a 360-day year with interest
charged on a daily basis on the principal balance outstanding and unpaid for the actual number of
days the principal is outstanding from the date of disbursement until paid. All amounts payable
hereunder shall be paid in lawful money of the United States.

Maker shall have the right at any time or from time-to-time to prepay all or a portion of the
principal or interest without a prepayment charge or premium,
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At the holder’s option, any payments hereunder may be applied first to accrued interest and
then to principal.

This Note shall become immediately due and payable at the option of the holder hereof
without presentment or demand or any notice or Maker or any other person obligated hereon, upon
the occurrence of any event of default in the payment of any of the principal or any interest hereon
when due, upon default under any other agreement between Maker and Lender, or upon the filing of
a Petition of Bankruptcy by Maker, or the President or Chief Operating Officer of Maker. Failure to
exercise this option shall not constitute a waiver of the right to exercise the same in the event of any
subsequent default. Principal and interest shall be payable at the address of Lender, as set forth
under its signature below, or at such other place as the holder hereof may designate.

In the event any holder hereof utilizes the services of an attorney in attempting to collect the
amounts due hercunder or to enforce the terms hereof or of any agreements related to this
indebtedness, or if any holder hereof becomes party plaintiff or defendant in any legal proceeding
for the recovery or protection of the indebtedness evidenced hereby, Maker, its successors and
assigns, and any endorsets or gurantors hereof shall repay to such holder hereof, on demand, all
costs and expenses so incurred, including reasonable sttorneys' fees, whether or not suit is brought,
including those costs, expenses and attorneys' fees incurred whether before or after the filing by or
against the Maker, or the President or Chief Operating Officer of Maker, of any proceeding under
any chapter of the Bankruptcy Code, Title 11 of the United States Code, or similar federal or state
statute, and whether incurred in connection with the involvement of any holder hereof as creditor in
such proceedings or otherwise.

Maker agrees that the interest rate contracted for includes the interest rate set forth herein
plus any compensating balance requirement and any other charges, fees, costs and expenses incident
to this transaction paid by Maker to the extent the same are deemed interest under applicable law.

Maker and all endorsers, all guarantors, and all others who may become liable for all or any
part of these obligations hereby severally waive (i) demand, presentment for payment, notice of
nonpayment, demand and dishonor, protest, notice of protest and all other notice except as
otherwise provided herein, (ii) filing of suit, and (iii) diligence in collecting this Note. Maker, all
endorsers, all guarantors, and all others who may become liable for all or any part of these
obligations hereby severally agree that it will not be necessary for any holder hereof, in order to
enforce payment of this Note, to first institute suit or exhaust its remedies against any maker or
others liable herefor. Maker, all endorsers, all guarantors, and all others who may become liable for
all or any part of these obligations hereby severally further consent to any extension or
postponement of time of payment of this Note or any other indulgence with respect hereto,
inchuding but not limited to, the release of any party primarily or secondarily liable hereon without
notice thereof to any of them.

MAKER, ALL ENDORSERS AND ALL GUARANTORS, HEREBY SEVERALLY WAIVES THE

RIGHT TO TRIAL BY JURY IN ANY LITIGATION ARISING OUT OF, RELATING TO, OR

CONNECTED WITH THIS NOTE, IT BEING ACKNOWLEDGED BY MAKER, ALL ENDORSERS AND
"ALL GUARANTORS THAT EACH SUCH PARTY MAKES THIS WAIVER OF TRIAL BY JURY
KNOWINGLY AND YOLUNTARILY AND ONLY AFTER CONSULTATION WITH LEGAL COUNSEL.

D
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This Note shall be governed and construed in accordance with the laws of the State of
Arizona.

This Promissory Note was executed and delivered by the undersigned and is effective as of
the date first set forth above,

SHADOW BEVERAGES AND SNACKS, LLC, an
Arizona limited liability company

y“"’wj“l%'
;Wb
£t /

mue /
B » AXA T
eorge Mantin, President D

-

Sﬁﬁi (Ijeiﬁagi -
Address of Lentler

By:
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FACTORING AGREEMENT
DATE: October 15,2012

SELLER: Shadow Beverages and Snacks, LLC,
an Arizona limited liability company

ADDRESS: m
Arizona

FACTOR: FIRST COMMUNITY FINANCIAL,
a division of Pacific Western Bank

ADDRESS: 4000 North Central Avenue, Suite 100
Phoenix, Arizona 85012

L PURPOSE OF AGREEMENT,

This Agreement sets forth the terms and conditions relating to a factoring arrangement (“Factoring
Facility”) pursuant to which Factor may purchase, from time to time, on a limited recourse basis
such of Scller’s Accounts now existing or hereafter created and arising out of the sale of goods or
the provision of services by the Company in the regular course of Seller’s business as Factor, in its
sole and absolute discretion, determines to be acceptable,

I

DEFINITIONS.

2.1, “Accounts” means whatever is encompassed by the Code’s definition of thal term, and
additionally includes all presently existing and hereafler arising accounts, instruments, contract rights,
documents, chattel paper (including security agreements and leases), and all other forms of obligations
owing to Seller, all guaranties of such Accounts and other security therefor, the proceeds of such

Accounts, all Inventory returned 10 or reclaimed by Seller, and Seller’s Books relating to each of the
foregoing,

2.2, “Agreement” shall mean this Factoring Agreement, any concurrent or subsequent rider
thereto and all amendments or modifications thereof,

2.3, “Code” means the Uniform Commercial Code prepared under the joint sponsorship of the
American Law Institute and the National Conference of Commissioners on Uniform State Laws, as
amended from time to time. Any and all terms used in this Agreement shall be construed and defined
in accordance with the meaning and definitions set forth herein or, to the extent no! inconsistent
herewith, as such terms are defined in the California Uniform Commercial Code, as amended from
time to time; provided, however, with respect to any term used herein that is defined in (a) Article 9
of the Uniform Commercial Code as in force at any relevant time in the jurisdiction in which a
financing statement with respect to this Agreement is filed, or (b) Article 9 as in force at any
relevant time in the jurisdiction in which the terms of this Agreement are enforced, the meaning to
be ascribed thereto with respect to any particular item of property shall be that under the more
encompassing of the three definitions.
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24, Collatersl” means whatever is encompassed by the Code's definition of Accounts, and
includes all presently existing and hereafler arising accounts, instruments. contract rights,
documents, chattel paper (including security agreements and leases), proceeds of inventory and all
other forms of obligations owing to Borrower, all guaranties of such Accounts and other security

therefor, the Proceeds of such Accounts and Borrower’s Books refating to each of the foregoing,

2.5.  “Customer” means Seller’s customer or the account debtor.

2.6, “Customer Dispute” means any asserted claim, defense, dispute or offset by the Customer
of any kind whatsoever, either arising out of an Account or against Seller, whether valid or invalid,
arising either before and/or after such Account has been purchased by Factor, or if Customer refuses
payment for any reason.

2.7. “Factored Accounts” mean and include all Accounts, which have been purchased by
Factor.

2.8.  “Factoring Limit” means $1,000,000.00.

2.9.  “Factor’s Costs” means and includes: (a) filing, recording, publication and search fees
incurred by Factor relating to Seller; all costs and expenses incurred by Factor in the enforcement of its
rights and remedies under this Agreement, or defending this Agreement or its security interest in the
Factored Accounts; (b) telephone, facsimile and delivery charges, and all the expenses of field
examinations of Seller’s Books; (¢) all expenses for travel, lodging and food incurred by Factor's
personnel in collecting the Accounts or realizing upon the Collateral; (d) adl costs and expenses
incurred in gaining possession of, maintaining, handling, preserving, storing, repairing, shipping,
selling, preparing for sale and advertising to sell the Collateral, whether or not a sale is consummated:
(e) all expenses involved in fulfilling in whole or in part any purchase order from an account debtor;
(f) reasonable attorneys” fees, incurred by Factor: (i) in negotiating or documenting any extension or
modification hereof; (ii) in any attempt to workout or to otherwise adjust Seller’s obligations hercunder
following the occurrence of an event of default; (iii) in enforcing payment hereof whether incurred
before, after or irrespective of whether suit is commenced, and, in the event suit is brought to enforce
payment hereof, such costs, expenses and fees and all other issues in such suit shall be determined by a
court sitting without a jury; (iv) in enforcing any security interest held as collateral for Seller's
obligations including any proceeding secking relief from the automatic stay in a Bankruptcy
proceeding commenced by or against Seller; and (v) in defending any litigation arising out of this
Agreement; and (g) all sums advanced by Factor to reasonably protect and preserve its interest in
the Factored Accounts and the Collateral, which sums so advanced shall become due and payable
from Seller to Factor on written demand and shall bear interest at twenty-four percent (24%) per
annum if not paid within ten (10) days after demand.

2.10. “Net Face Amount” shall mean the gross amount of an Account, less any returns,
allowances or discount allowed in the ordinary course of business.

2.11. “Obligations” mean all indebtedness of Seller and each Person who hercafier becomes
Selier, that is now or hereafler owing to Factor, regardless whether such indebtedness is now
existing or hereafter arising, whether it is voluntary or involuntary, whether due or not, secured or
unsecured, absolute or contingent, liquidated or unliquidated, and whether it is for principal,
interest, fees, expenses or otherwise, and regardless whether the Person who is or hereafter becomes
Seller may be liable individually or joinmtly with others, or whether recovery upon any such

obligations may be or hercafler become barred or otherwise unenforceable. The term,
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“Obligations,” also includes: (a) all amounts which arise after the filing of a petition by or against
Seller under Title 11 of the United States Code (the “Bankruptcy Code™), even if the obligations
do not accrue because of the automatic stay under Bankruptcy Code § 362 or otherwise, and all
amounts which would become due but for the operation of the automatic stay under § 362(a) of the
Bankruptcy Code, and the operation of §§ 502(b) and 506{b) of the Bankruptcy Code;
{b) indebtedness arising under modifications, renewals, replacements and extensions of the
Obligations, and successive transactions which renew, continue, refinance or refund the Obligations;
and (¢) all covenants and duties of Seller to Factor of every kind, nature and description, (whether
arising out of the Agreement or any other agreement, instrument, document, record or contract now
existing or hereafter made by Seller in favor of Factor, and whether created by oral agreement or
operation of law, and whether or not for the payment of money), including without limitation any debt,
fiability or obligation owing by Seller to others which Factor may have acquired by assignment or
otherwise,

2,12, “Selter’s Books” mean and include all of Seller’s books and records including ledgers and
records, computer programs, computer disks or tape files, computer printouts, and other computer
prepared information.

2.13.  “State” when referring to: (a) the location of Seller’s chief executive office, will be referred
to herein as the “Chief Executive Office State;” {b) the location of Seller’s state of organization,
will be referred to herein as the “Seller State;” and (¢) the location of Collateral consisting of goods,
will be referred to herein as the “Collateral State.”

3. PURCHASE OF ACCOUNTS.,

3.1, Seller agrees to offer certain of its Accounts for sale to Factor and Factor may purchase such
of said Accounts as are credit worthy and otherwise acceptable to it, in its sole and absolute
discretion. Nothing contained herein shall obligate Factor to purchase any Account from Seller,
which it does not approve and accept. Factor reserves the right to reject an Account even though
Factor may in the past have accepted the Accounts of that particular Customer. If Factor rejects an
Account of a Customer where Factor has accepted Accounts of such Customer in the past, for so
long as such Customer may owe Factor any sum, Seller does hereby agree not to sell the Customer
any goods or render any services on more favorable terms than those established with respect to the
Factored Accounts,

3.2, Accounts shall be offered by Seller to Factor upon such forms as may be provided by Factor,
accompanied by original invoices therefor, evidence of shipping or proof of delivery or
performance of services, satisfactory to Factor, and such other documents as Factor may from time
to time require. Factor shall have the right to withhold the purchase price for such Accounts so
accepted until Seller furnishes such documents.

3.3, As a condition precedent to purchasing Accounts hereunder, Factor must also receive an
official report from the Secretary of State of each Collateral State, the Chief Executive Office State,
and the Seller State (the “SOS Reports™), indicating that Factor's security interest in the Collateral
is prior to all other security interests and other interests reflected in the report.

3.4, Factor has made no commitment to purchase any given amount of Seller’s Accounts, but in
no event will Factor consider the purchase of an Account if the unpaid amount thereof, together
with the aggregate amount of all then unpaid Factored Accounts, exceeds the Factoring Limit.
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3.5, 1t is further specifically understood between the parties hereto that Factor shall not in
connection with the purchase of Accounts, either expressly or impliedly, be deemed o have
assumed any liability or obligation which Seller may now or hereafter have to its Customers.

3.6.  In consideration for establishing this Factoring Credit Facility on the terms and conditions
stated herein, Seller agrees to pay to Factor upon the execution hereof an administrative set-up fee
of N/A of the Factoring Limit, which shall be deemed eamned and non-refundable upon payment
thereof.

4. PURCHASE PRICE/DISCOUNT,

4.}, The purchase price of cach Factored Account will be the Net Face Amount thereof, less a
discount computed as a percentage of the Net Face Amount (the “Discount”). At the time an
Account is purchased, Factor will initially pay Seller eighty-five percent (85%) of the Net Face
Amount of the Account, and hold back the remaining 14.375% as a reserve (each and all, the
“Reserve”). If the Account is paid within 1§ days from the date of its purchase, the Discount will
equal 0.625% of the Net Face Amount. If a Factored Account is not paid by the Customer or
atherwise settled by Seller within said period, one or more additional discounts, computed as a
percentage of the Net Face Amount, will be added to the amount of the Discount and
correspondingly charged against the Reserve in accordance with the following schedule:

(a) An additional discount of percent 0,625% shall be earned, thereby reducing the
Reserve 1o 13,75%, if the Factored Account is paid by Customer or settled by Seller more
than |3 days, but on or before 30 days, afier the date of its purchase by Factor; and

(b} An additional discount of 0.623% shall be earned, thereby reducing the Reserve to
13.125%, if the Factored Account is paid by Customer or settled by Seller more than 30
days, but on or before 43 days, after the date of its purchase by Factor; and

{c) If the Factored Account remains unpaid or is not repurchased by Seller within 45
days afler the date of its purchase by Factor, for each 1§ day period, or portion thereof,
thereafter an additional discount of 0.625% shall be eamned and chargeable against the
Reserve.

All such additional discounts earned shall be cumulative, and may be deducted from the Reserve by
Factor at such time as the Factored Account is paid, charged back, repurchased or otherwise settled
by Seller. No Factored Account shall be deemed paid until final settlement of the remittance
therefor has been made by the drawee bank,

4.2, Each Reserve shall be held by Factor and may be applied to any Obligations of Seller to
Factor. Provided that Seller is not then in default under any term or provision of this Agreement,
each Reserve shall be paid or credited by Factor to Seller at least twice each month with respect to
those Factored Accounts which have been paid, less ali Factor's costs, additional discount(s), the
Net Face Amount of amy Factored Account to be charged back or repurchased by Seller,
adjustments made or allowed on any Factored Account, or sums or Obligations owing from Seller
to Factor, whether arising out of this Agreement or otherwise. Payment of any Reserve is subject to
the computer closing date for that period.

4.3.  Notwithstanding the provisions of Section 4.1, Factor shall have the right at any time to
change the percentage which is to be paid to Seller and/or increase the percentage to be withheld as
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a Reserve with respect to any Account or Accounts to be purchased by Factor. By way of
clarification, but not by way of limitation, examples of the circumstances under which Factor will
exercise its right to change the percentage to be paid to Seller and/or increase the percentage to be
withheld as a Reserve, include:

(a) If the amount collected on a Factored Account is less than ninety-five percent (95%)
of the amount billed.

(b)  If the amount of the Factored Account to be purchased would, together with the
amount of all unpaid Factored Accounts, exceeded the Factoring Limit,

{c) If the Factored Accounts turnover substantially increases within a thirty (30) day
period.

(d) The collection of the Factored Accounts during any thinty (30) day period
substantially diminishes as compared with the previous period.

{¢) If Factor receives information that the creditworthiness of a Factored Account
deteriorated,

H If Factor receives information that an account debtor has an offset in a substantial
amount,

5. RECOURSE.

5.1, Seller agrees to repurchase and Factor may charge back to Seller, the Net Face Amount of
any Factored Account which:

(a)  fails to comply with any of the warranties set forth in Article 8;
(b involves a Customer Dispute;

() remains uncollected due 1o Seller's interference with Factor’s efforts to collect the
Factored Account; or

(d)  is not paid within 90 days after the Factored Account is purchased, and in all events
within 105 days from date of invoice,

5.2.  The repurchase or charge back of any Factored Account shall be accomplished in any one of
the following manncr or combination thereof, at Factor's option:

(a) Factor may require Seller to assign additional Accounts and deduct said sums from
the purchase price thereof;

(b) Factor may deduct said amounts from the Reserve which would otherwise be paid to
Seller; or

(<) Factor may demand payment from Seller.

All short payments, discounts and any other Obligation Seller may have to Factor may be deducted
in the same manner.
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6. RIGHTS IN FACTORED ACCOUNTS.

6.1, Upon approval and acceptance in writing of the assignment of an Account by a duly
authorized agent of Factor, said assignment shall vest full, absolute and irrevocable title and
ownership lo said Factored Account in Factor, together with the proceeds thereof, and Seller’s title
in the goods represented thereby. As the full and sole owner of such Factored Account, Factor shail
be entitled to all of the ownership, title, rights, or guarantees which Seller possessed with respect
thereto and with respect to the goods represented thereby, including without limitation, the right to
stoppage in transit, reclamation or replevin of the goods, the right to the goods which may be
rejected, returned, or reconsigned and in and to any new Account created through the resale or
exchange of such goods, the right to file materialman’s liens, the right at any time to verify any
information relating to any Factored Account in the name of Seller or Factor, the right to collect and
receive all monies due and to become due upon said Factored Account, the right to demand, collect,
receive, receipt for, sue for and compromise or settle the payment such Factored Account in its own
name or in the name of Seller, without notice 10 or consent of Seller. Seller shall have no right or
power to modify, change or alter the terms, price or other conditions of any Factored Account.

6.2.  All invoices, statements and notices sent to the Customers shall bear an endorsement that the
Factored Account has been sold and assigned and is to be remitted only to Factor,

6.3.  All remittances, including cash, checks and other proceeds arising from the Factored
Accounts shall be the sole and exclusive property of Factor. Seller shall have no power or authority
to deposit or in any way deal with the proceeds of any Factored Account. If for any reason, Seller
should receive any payment or other proceeds of Factored Accounts, Seller agrees to hold said
proceeds in trust for Factor separate and apart from any property of Seller and endorse and transmit
the same to Factor in their original form on the same day that such remittance is received, together
with any voucher or memoranda. Should Seller come into possession of a check representing
payment owing to both Factor and Seller, Seller shall turn over said check to Factor and Factor wili,
provided Seller is not indebted to Factor, refund to Seller that portion thereof belonging to Seller,

6.4.  Any remittance made by a Customer, unless specifically designated as being in payment of a
particular Factored Account, including remittances representing C.0.D. sales, may be applied as
Factor shall see fit.

6.5.  Seller does hereby irrevocably designate, make, constitute and appoint Factor, and any agent
designated by Factor, as Seller’s true and lawful attorney, with power to do the following in Seller’s or
Factor’s name and at Seller’s expense but without notice to Seller, and at such time or times (except as
otherwise provided herein) as Factor may, in its sole election, determine;

(a) Receive, open and dispose of all mail addressed to Seller, retaining all mail
pertaining 10 the Factored Accounts.

{b) Endorse Seller's name on any checks, notes, acceptances, money orders, drafls or other
forms of payment or sccurity that may come into Factor's possession pertaining to Factored
Accounts.

©) Exercise all of Seller’s rights and remedies with respect to the collection of Factored
Agcounts.
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{d) Sign Seller’s name on any invoice, freight bill or bill of lading relating to any Account,
on any drafi against an account debtor, on any schedule assignment of Accounts, verification of
Accounts, on any notice to account debtors, or on any other instrument, document, or record
with respect to Factored Accounts.

(¢) Prepare, file and sign Seller’s name on any proof of claim in bankruptcy or similar
document against a Customer,

) Prepare, file and sign Scller's name on any notice of lien, claim of mechanic’s or
materialman’s lien or similar document or waiver or satisfaction thereof in connection with a
Factored Account.

() Execute any other documents that may facilitate the collection, liquidation or
disposition of Factored Accounts, and do all other acts and things necessary to facilitate the
collection of Factored Accounts.

Factor shall not be liable to Seller for any error in judgment or mistake of fact or law; doing all
things necessary and proper to carry out the purposes of this Agreement. The authority granted
Factor, being coupled with an interest, shall remain in full force and effect until all Factored
Accounts are paid in full and all Obligations of Seller to Factor have been fully paid and satisfied.

6.6.  Seller shall notify Factor immediately in the event of a Customer Dispute and in the event
that the goods represented by any Factored Account are returned to Seller for any reason, Seller
shall, subject to Factor’s prior approval, promptly adjust and settle the same at its expense and
advise Factor of any such adjustment. Seller shall, on demand, pay over to Factor the amount of any
such adjustment or repurchase said Factored Account; in the alternative, Factor may offset against
any such sums as may be due to Seller in the amount of such adjustment or the full unpaid balance
thereon plus any and all expenses and attoreys® fees which Factor may have incurred. Until said
Factored Account is repurchased by Seller, it is understood and agreed that all returned goods shall
be and remain the property of Factor. Factor shall have the privilege of disposing of any returned or
rejected goods at the best price and upon the most favorable terms available under the
circumstances, in the sole opinion of Factor.

7. BOOKS AND RECORDS.

7.1, Seller shall keep proper and accurate books, correspondence, records and papers pertaining
to all Accounts and the Collateral and make proper entries in its books reflecting the sale of
Factored Accounts to Factor. Factor (through any of its officers, employees or agents) shall have
the right at any time during Seller’s usual business hours or during the usual business hours of any
third party having control over the records of Seller to inspect Seller's Books and records and the
Collateral and remove all or part of Seller's Books from Seller's place of business for a limited
period of time for the purpose of making copies thereof.

7.2, Itis understood and agreed that Seller’s principal place of business is the address set forth
above and that all of Seller's Books, accounts, correspondence and other documents pertaining to
the Accounts are located there and that Seller will promptly notify Factor of any change of location
of its business or the place where the books and records pertaining to the Accounts are kept.

7.3, Sefler shall furnish to Factor such information relating to the financial condition of Seller as
Factor may request from time 1o time, and deliver to Factor within ninety (90) days after the close
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of Seller's fiscal year a financial statement certified by an independent CPA or, at Factor’s option,
an authorized representative of Seller, and within twenty (20) days after receipt any other financial
reports or statements prepared by or for Seller,

8. WARRANTIES.

8.1.  As an inducement for Factor to enter into this Agreement and to purchase Accounts from
Seller from time to time, and with full knowledge that the truth and accuracy of these warranties are
being relied upon by Factor in lieu of a complete credit investigation, Seller warrants as follows,
which warranties shall be deemed to be made at the time each Account is purchased by Factor:

(a) If Seller is a corporation or limited liability company, it is duly organized and is and
at all times hereinafter will be in good standing under the laws of the state of its
incorporation or registration and is duly qualified and in good standing in every other state
in which it is required to be licensed,

(b) The Chief Executive Office State, Seller State, Collateral States and the chief place of
business and the office where Seller’s Books are kept are each accurately identified in Exhibit
A.

(c} Seller is presently doing business only under its name as set forth in this Agreement
or under the trade names set forth in Exhibit A

{d) Seller is solvent and able to pay its debts as they mature,

{e) Seller is the true and lawful owner of the Accounts and the Collateral and has the
right and power and is duly authorized to enter into this Agreement and the execution,
delivery and performance thercol does not constitute a default under any indenture
agreement or undertaking to which Seller is now or hereafter a party.

H) All financial statements, applications and information delivered to Factor or financial
records or Seller’s Books which may be shown 1o Factor at any time shall be true and
correct in all material respects and kept in accordance with generally accepted accounting
principles.

(8)  Noactions or proceedings are threatened or pending against Seller, except as may he
specifically disclosed in writing to Factor, and if any of the foregoing arise, Seller shall
immediately notify Factor in writing with respect thereto.

(h) Seller has paid all federal, state and local taxes and assessments required of it by law
(including timely payment or deposit of all F.LC.A. payments and withholding taxes) and no
tax lien has been filed against Seller,

O] All of said Collateral is owned by Setler only and is free and clear of any and all lien,
claim or security interest of any party and no financing statement covering the Collateral or
the proceeds therefrom is or shall be on file at any public office, except as specifically
disclosed in writing to Factor.
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(4] Each Factored Account:

M is genuine and in all respects what it purports to be and represents a bona
fide, existing, valid and legally enforceable indebtedness of the Customer named
therein payable in the amount, time and manner stated in the invoice therefor and is
absolutely owing to Seller and not contingent for any reason;

() represents a bona fide sale in the ordinary course of Seller’s business of the
kind, quantity and quality of the goods or services described therein, and that the
goods or services described thercin have been completely delivered, installed or
performed, and at the time of delivery or installation have been accepted by the
Customer without condition;

(3)  is not with a Customer in which Seller has any legal or financial interest;

4 is due and payable in thirty (30) days or less or on such other terms as are
aceeplable to Factor in its sole discretion which are expressly set forth on the face of
the invoice;

(5) 1S not subject to any claim, credit, deduction, discount, allowance, dispute,
setoff or counterclaim and the goods represented by said Account have not been sold
on consignment or which any return privilege whatsoever (except defective
merchandise);

9. COVENANTS OF SELLER.

9.1. Seller will not during the term of this Agreement assign or grant a security interest in any of
its Accounts to any other party and will not grant a security interest in any of the Collateral to any
other party, excepting purchase money security interests in equipment,

9.2. Seller will not change or modify the terms of any Factored Account, without the prior
approval of Factor.

9.3.  Seller will not grant a security interest in the Collateral, or permit a lien, claim or encumbrance
to be imposed on any of the Collateral, or allow the Collateral 1o be possessed by or under the control
of another person or entity.

9.4, Seller will not sell, license, lease, rent or otherwise dispose of, move, transfer or relocate
outside the Collateral States, whether by sale or otherwise, any of Seller's assets, including the
Collateral, but excluding Inventory which may be sold, licensed, leased, or otherwise disposed of in the
ordinary course of Seller's business, provided that Factor continues to have a security interes! in the
proceeds thereof,

9.5, Seller will not change: (i) its Seller State; (1) its corporate or rade name without providing
Factor with 30 days’ prior written notice; or (jii) any of its Collateral States without providing
Factor with 30 days’ prior writlen notice.

9.6.  Seller will not relocate its place of business, its Chief Executive Office State or move Seller’s
Books from the locations set forth on Exhibit A.
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9.7.  Selter will notify Factor in writing prior to any change in Seller’s place of business or if il
has more than one place of business prior to any change in Seller’s chief executive office or the
office or offices where Seller’s Books are kept and will immediately notify Factor of any proposed
or actual change of Seller’s name, location, identity, legal entity or structure,

9.8.  Seller will maintain all Collateral in the Collateral State(s) at the address(es) identified in
Exhibit A and will not, without the prior written consent of Factor, move the Collateral to any other
address{es).

9.9.  Seller will make timely payments or deposits of all taxes (including F.1.C.A. payments and
withholding taxes) prior to delinquency and furnish to Factor on demand evidence of such payment
or deposit,

9.10.  Seller will not in any manner whatsoever take any action which may interfere with or hinder
the collection of the Factored Accounts or interfere with any of Factor's rights under this
Agreement, recognizing that any such interference may result in civil and/or criminal liability.

9.11.  Seller shall, at its expense, obtain and keep in full force and effect the Collateral insured
against loss or damage as is customary for businesses similar to that of Seller and name Factor as
loss payee of such insurance. All proceeds received by Factor shall either be applied to any
Obligations of Seller to Factor or at the discretion of Factor released to Seller.

9.12.  Seller will, when requested by Factor, execute any document or instrument or do any other
thing necessary to effectuate more fully the purposes and provisions of this Agreement, including
without limitation, executing and filing financing statements and continuation statements in the
form and substance satisfactory lo Factor.

10, INDEMNITY.

10.1.  Seller does hereby indemnify and agree to hold Factor harmless from any and all claims,
demands, liabilities, loss, damage or expenses, including reasonable attorneys’ fees which Factor
may at any time sustain, suffer or incur by reason of any action which may be brought against
Factor by any of Seller’s Customers or any third party. This indemnity shall survive the termination
of this Agreement and shall not be deemed to be released by the mutual release referred to in
Section 14.9 of this Agreement.

1. SECURITY INTEREST IN COLLATERAL.

111, As a further inducement to Factor to enter into this Agreement and to secure the
performance of all Obligations of Seller to Factor under this Agreement, Seller does hereby grant to
Factor a security interest in all Collateral presently existing or hereafler arising, now owned or
hereafler acquired by Seller, together with the Additional Collateral. Seller agrees to execute a
financing statement and take such other action that may be required to perfect the security interest
of Factor in the Collateral.

112, Seller will execute and deliver 1o Factor concurrently with Seller's execution of this
Agreement, and at any time or times hereafler at the request of Factor, promissory notes, financing
staternents, initial financing staterents, continuation statements, security agreements, mortgages,
assignments, certificates of title, affidavits, reports, notices, schedules of accounts, letters of authority,
and all other documents and records that Factor may request, in such form as is satisfactory to Factor,
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to further evidence the Obligations and/or to perfect and maintain Factor's security interest in the
Collateral and fully comply with this Agreement.

11.3. Seller authorizes Factor to file one or more financing statements and initial financing
statements describing the Collateral. Seller hereby makes, constitutes and appoints Factor (and any of
Factor’s officers, employees or agents designated by Factor) as Seller’s true and lawful attorney with
power, but without notice to Seller, to sign the name of Seller or take any other action on or with
respect to any Financing Statement, initial financing statement, continuation statement, security
agreement, mortgage, assignment, certificate of title, affidavit, letter of authority, or notice or other
similar document necessary to perfect or continue the perfection of Factor's security interest in the
Collateral. Seller shall make appropriate entries in Seller’s Books disclosing Factor’s security interest
in the Collateral. The power of attomney created in this Section is coupled with an interest, and shall be
irrevocable until all Obligations are fully paid and satisfied.

[1.4. Seller will have possession of the Collateral, except where expressly otherwise provided in
this Agreement or where Factor chooses to perfect its security interest by possession in addition to
the filing of a financing statement. Regardless who has possession, Seller shall in all events bear
the risk of loss of the Collateral.

1.5, Factor will have no duty to collect any income accruing on the Collateral or to preserve any
rights relating to the Collateral,

11.6. Where Collateral is in the possession of a third party, Seller will join with Factor in
notifying the third party of Factor’s security interest and obtaining an acknowledgment from the
third party that it is holding the Collateral for the benefit of Factor.

11.7. Seller will cooperate with Factor in obtaining control with respect to Collateral consisting
of. (a) deposit accounts; (b) investment property; (¢} letter-of-credit rights; and (d) electronic
chattel paper.

F1.8. Seller will not create any chattel paper without placing a legend on the chattel paper
aceeptable to Factor indicating that Factor has a security interest in the chattel paper.

12. TERMINATION,

12.1.  This Agreement shall continue in effect until April 15, 2013, and shaill be automatically
renewed for successive periods of six (6) months, unless terminated as follows:

{a) Factor may terminate this Agreement upon 30 days written notice given to Seller.

(b)  Seller may terminate this Agreement only upoen payment to Factor of a prepayment
charge of N/A to defray Factor’s costs and upon at least 30 days prior written notice.
Notwithstanding the foregoing, upon the occurrence of any default, Factor may terminate
this Agreement immediately without notice. Upon the effective date of termination whether
such termination is pursuant to the occurrence of a default, all Obligations shall become
immediately due and payable by Seller to Factor without notice or demand. No such
termination of this Agreement shall affect the liabilities and obligations of Seller or the
rights, powers and remedies of Factor under this Agreement, or the security interest granted
to Factor hereunder until all Obligations have been fully paid and satisfied.
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13, DEFAULTS/REMEDIES.

13.1.

13.2

Any one or more of the following shall be a default hereunder:

(a) Any warranty or representation made herein proves to be false in any material
respect.

(b)  Seller breaches any covenants, term or provision contained in this Agreement or
under any other agreement or contract between Seller and Factor.

{c) Factor receives a SOS Report indicating that Facior’s security interest in the
Collateral is not prior to all other security interests or other interests reflected in the report.

{(d) A petition is filed by or against Seller under any bankruptcy or insolvency statute.

{e) Seller becomes insolvent or a tax lien is filed against Seller or Seller shall voluntarily
file for bankruptcy,

) Any involuntary petition in bankruptcy shall be filed against Seller and not dismissed
within 60 days.

(®) Any levy of attachment, execution, tax lien or similar process shall be issued against
Seller or the collateral and shall not be released within five days thereof,

th) Seller ceases normal business operations.

(i) A material portion of the Colfateral is damaged or destroyed or cannot be located
within five days after Factor makes demand upon Seller to inspect the same.

1)) The chief executive officer of Seller dies, becomes incompetent or is no longer
associated with Selier.

In the event of default, Factor may, at its election, take any or all of the following actions, to

be exercised concurrently or successively:

(a)  Cease purchasing Accounts from Seller or making any remittances to Seller from the
Reserve until all Obligations of Seller to Factor have been fully paid and satisfied.

b Require Seller to repurchase, on demand, alf Factored Accounts, and pay to Factor
all Obligations of Seller.

{c) Proceed to notify and collect ali Accounts which have not been factored and, in such
case, exercise such rights and remedies with respect to such Accounts as are set forth in this
Agreement with respect to Factored Accounts.

{(d)  Notify the post office authorities to change the address for delivery of mail addressed
to Seller to such address as Factor may designate.

(e} Exercise any and all rights of a secured party under the Uniform Commercial Code
and/or any other applicable faw,
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) Require Seller to assemble the Collateral, hold the same in trust for Factor’s account
and, at Seller's expense, deliver the same to Factor or to a third party as Factor’s bailee at a
place or places to be designated by Factor which is reasonably convenient to the parties, or
store the same in a warchouse in Factor’s name and deliver to Factor documents of title
representing said Collateral,

(8) Require Seller to assemble Seller’s Books and make them available to Factor at a
place designated by Factor, at Seller’s expense, or deliver the same to Factor at a place
which is reasonably convenient to the parties.

(h) Enter, with or without process of law, and without further permission of Seller and
without the necessity of posting a bond, upon any premises where the Collateral is or believed
by Factor to be located, using all necessary force to accomplish the same without committing a
breach of the peace (Seller hereby waiving all claims for damages or otherwise due to, arising
from or connected with such entry and/or seizure), and: (i) take possession of said premises
and of the Collateral located therein; (ii) place a custodian in exclusive control of said premises
and of any of the Collateral located therein; (iii) remove from the premises the Collateral (and
any of Seller’s Books, materials and supplies) in any way relating to the Collateral or useful by
Factor in enforcing its rights hereunder; {iv) remain upon said premises and use the same
(together with said Seller’s Books, materials and supplies) for the purpose of collecting the
Collateral and/or preparing the Collateral for disposition and/or disposing of the Collateral,

(i) Sell at one or more public or private sales, lease or otherwise dispose of the Collateral
(regardless whether Factor has taken possession thereof or whether the Collateral is present at
any such sale or disposition) in its then condition, or after further manufacturing, processing or
preparation thereof (utilizing, in connection therewith, without charge or liability to Factor
therefor, any of Seller’s assets), by means of one or more contracts or transactions, for cash or
on terms, in such manner and at such places (including Seller’s premises) as, in the opinion of
Factor, is commercially reasonable.

6 Factor will have no obligation to clean up or otherwise prepare the Collateral for
sale. Factor will have no obligation to attempt to satisfy the Obligations by collecting them
from any other Person liable for them, and Factor may release, modify or waive any of the
Collateral provided by any other Person to secure any of the Obligations, all without
affecting Factor’s rights against Seller. Seller waives any right it may have to require Factor
fo pursue any third Person for any of the Obligations. Factor has no obligation to marshal
any assets in favor of Seller, or against or in payment of the Obligations or any other
obligation owed to Factor by Seller or any other person. Factor may comply with any
applicable state or federal law requirements in connection with a disposition of the
Collateral and compliance will not be considered adversely to affect the commercial
reasonableness of any sale of the Collateral.

(k) Factor may dispose of the Collateral without giving any warranties as to the
Collateral.  Factor may specifically disclaim any warranties of title or the like. This
procedure will not be considered adversely to affect the commercial reasonableness of any
sale of the Collateral.

M If Factor sells any of the Collateral upon credit, Seller will be credited only with
payments actually made by the purchaser, received by Factor and applied to the
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indebtedness of the purchaser. In the event the purchaser fails to pay for the Collateral,
Factor may resell the Collateral and Seller shall be credited with the proceeds of the sale.

(m)  Factor shall have the right to purchase all or any portion of the Collateral at any
public sale. In the event Factor purchases any of the Collateral being sold, Factor may pay
for the Collateral by crediting against the purchase price some or ali of the Obligations,

{n)  All proceeds from said sale after payment of all costs and expenses incurred therein
shall be applied to any and all Obligations of Seller to Factor returning any excess to Seller
wha shall remain liable to Factor for any deficiency.

No exercise by Factor of any right or remedy shall be deemed an election thereof.
14, MISCELLANEOUS.

14.1.  Seller authorizes Factor, in its sole discretion, to dispose of any documents, schedules,
invoices or other papers delivered to Factor at any time after six months afier they are delivered to
Factor, unless Seller requests, in writing, the return of the same at Seller's expense.

14.2. Factor shall not be deemed to have waived any of its rights or remedies hereunder unless
such waiver is in writing and signed by Factor. Failure or delay by Factor in exercising or enforcing
any right, power, privilege, lien, option or remedy hereunder shall not operate as a waiver thereof
and a waiver by Factor of any default by Seller under this Agreement shall not be construed of any
subsequent or other default or effect or impair any right or power resulting therefrom.

14.3.  With respect to procedural matters related to the perfection and enforcement of Factor's
rights against the Collateral, this Agreement shall be governed by federal law applicable to Factor
and, to the extent not preempted by federal law, the laws of the state where the Collateral, or the
portion of it against which enforcement is sought, is located without regard to that state’s conflicts
of law provisions. In all other respects, this Agreement will be governed by federal law applicable
to Factor and, to the extent not preempted by federal law, the laws of the State of California without
regard 1o its conflicts of law provisions. However, if there ever is a question about whether any
provision of this Agreement is valid or enforceable, the provision that is questioned will be
governed by whichever state or federal law would find the provision to be valid and enforceable.
Seller does hereby agree to submit to the jurisdiction of the courts of the State of California or the
State of Arizona, at Factor’s election, with respect to any actions or proceedings arising out of or
relating to this Agreement and does hereby agree that service of process may be made upon Seiler ]
by certified mail at the address set forth in this Agreement.

14.4.  Unless otherwise provided in this Agreement, all notices, demands or other communications
to either party shall be in writing and shall be mailed, telecopied or communicated by means of
facsimile transmission (followed by a mailed or delivered hard copy), or delivered by hand or
courier service, at their respective addresses set forth in this Agreement, or at such other addresses
as shall be designated by such party in a writien notice to the other party. All notices and other
communications shall be deemed delivered and effective when a record has been sent by telecopy or
other facsimile transmission, or upon receipt through the Internet, or upon hand delivery or upon the
next business day after deposit in a United States postal box if postage is prepaid, and the notice
properly addressed to the intended recipient,
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14.5. This Agreement constitutes the full and complete Agreement of the parties hereto and
neither party shall be bound by any provision or agreement oral or written except as set forth herein
and this Agreement shall not be modified or amended in any respect except by an agreement in
writing signed by both of the parties.

14.6.  If any provision of this Agreement is determined 1o be legally invalid or unenforceable, the
validity or enforceability of the remaining provisions of this Agreement shall not be affected
thereby.

14.7. If at any time or times hereafter Factor employs counsel for advice or other representation: (a)
with respect to any of the Collateral or this Agreement; (b) to represent Factor in any litigation, contest,
dispute, suit or proceeding or to commence, defend, or intervene or to take any other action in or with
respect to any litigation, contest, dispute, suit or proceeding (whether instituted by Factor, Seller or any
other party) in any way relating to any of the Collateral, this Agreement or Seller’s affairs; (¢) to
protect, collect, lease, sell, take possession of or liquidate any of the Collateral; (d) to attempt to
enforce any security interest of Factor in any of the Collateral; or (e) to enforce any rights of Factor
against Seller or against any other person which may be obligated to Factor by virtue of this Agreement
including Seller’s account debtors, then, in any of the foregoing events, all of the reasonable attorneys’
fees arising from such services and all expenses, costs and charges in any way arising in connection
therewith or relating thereto shall constitute a part of Factor’s Costs secured by the Collateral and be
payable on demand.

14.8. This Agreement has been considered, approved and made in the State of California and it
and all other documents shall become effective only when accepted by Factor in the State of
California,

14.9. At such time that all Obligations of Seller to Factor shall have been fully paid and satisfied
and Seller executes a mutual release acknowledging that Factor is not indebted to Seller in any
amount, Factor shall reassign to Seller all of its right, title and interest, without recourse, in and to
any remaining unpaid Factored Accounts and release its security interest in the Collateral.

14.10. Notwithstanding the intention of the parties to the contrary as expressed in Section 1 of this
Agreement, in the event that the transactions contemplated herein are construed to be a loan by
Factor to Seller, the parties hereto agree to an effective rate of interest that is the rate resulting from
all charges paid or to be paid by Seller arising out of this Agreement.

14.11. This Agreement shall inure to and be binding upon the parties hereto, their personal
representatives, successors and assigns, provided, however, that Seller shall not have the right to
assign this Agreement or any rights hereunder without Factor’s prior written consent and any such
assignment shall be void and of no effect whatsoever.

1412 TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, THE PARTIES
HERETO WAIVE ANY RIGHT TO TRIAL BY JURY IN ANY ACTION OR PROCEEDING
RELATING TO THIS AGREEMENT OR ANY TRANSACITONS HEREUNDER.
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IN WITNESS WHEREOF, this Agreement has been executed on the date set forth above.

FACTOR:

FIRST COMML Y/FINANCIAL,
a division of Pag/

By: 99 1
%Aﬁﬂy i

fts: Executive Vice reﬂidcqz

SELLER:

Shadow Beverages and Snacks, LLC,
an Arizona limited liability coppagy

By: (
segfge Martinez

Tts: President
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EXHIBIT A
to
FACTORING AGREEME]

DATE: October 15, 2012
SELLER: Shadow Beverages and Snacks, LLC,

an Arizona limited liability company
ADDRESS:

Arizona

FACTOR: FIRST COMMUNITY FINANCIAL,

a division of Pacific Western Bank
ADDRESS: 4000 North Central Avenue, Suite 100

Phoenix, Arizona 85012
CHIEF EXECUTIVE STATE: -~ Arizona
SELLER STATE; - Arizona
COLLATERAL STATE(S): - 4650 East Cotton Center Boulevard, Suite 240, Phoenix, Arizona §5040
LOCATION OF SELLER'S BOOKS: -4630 East Cotton Center Boulevard, Suite 240, Phoenix, Arizona 85040
SELLER’S TRADE NAMES: - None

DESCRIPTION OF REAL PROPERTY {if any): - None

Shadow Beverages and Snacks, LLC,
an Arizona limited liability company

ge Martinez

0T

fts: President
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AGHIISNIIN S | CAPTIGLERRVICES WEETEY

EXHIBIT A

This EXHIBIT A ts made 2 part of the fnancing ststement to which It s annexed {the “Finuncing
Stat ) b Shadow B ges and Snacks, LLC ("Debtor”) and First Community
Financlsl, & division of Paciflo Wester Bank, s Caltfornia state-chariored bank {"Secured Purty™).

The word “Coll ¥ 1o the Finenclng St includes all sssets of Debtor, Insluding without
lmitation, il of the properties, mssets and rights of Debtor desoribed In the next h and,
including wh 13 1 d by the spplicabls Unlform € fel Code's definition of the
following terms, wherever lossted, whather now owned or hereaftor soyuired or srising, and all
P ds, produsts, reph  sul A i ditions and impravements to any thereof,

All personal and fixture property of svery kind snd rature Including, without limitatl 1, all & 5,
fixtures, equipment, rew materlals, Inventory, other goods, accounts, santract rights, rights to the
payment of maney, insurance refund clalms and all other } clalms and p ds, chattel
paper (insluding Ity sgr snd lsases), slostronls chuttel papue, documents, records,
instruments, securdties st other | proporty, deposit , rights o p de of latters
of oredlt, lettemofcredit rights, supporting obligations of every natore, and poneral Intanglbies
Including, without limitatlon, all tax refond claims, leense foes, patents, patem spplieations,
g s, trad ppications, trads names, copyrights, copyright sppliostions, rights to sue and
reoover for past Infing of putents, trademarks and copyrights, b programs, p
softwars, engineering drawings, service marks, customer lists, goodwill, and alf Homses, permits,
sgreerments of sny kind or nature pursuant to which () Debior operstes or hes authorlty to oparate,
{5 Debtor p » vaes or has authority to posstes or use praperty (whether tangible or Intangible)
of others, or (i) others possess, use, of havs authority to possass or use Debtor's prapenty {(whether
tangible or intangible), and ail recorded duta of any kind or nature, regardless of the medhaw of
ding, including, without limitatlon, &lf software, writings, plans, specifizations snd schematics,
and all of Debtor's books and records Including but not Hmited to, s} customer lsta s [ists of
account deblors, sll ledgers; records rofledting, summarizing or evidencing Debtor's sssets, scoounty,
busl P or financisl condition, computer , somputer dises, computer printouts,
and other comp parnd infirostion snd comy ulpment of any kind,

All smas used In this Bxhibit shall bs construed snd defined (W the extent not Inconsistent with the
agreement In conpection with whish the Flnanclng Statement i3 filod — “Agreement™, In
d with the Ing and definitions set forth In the Califomia Uniform Commerelsl Codde,
a2 amended from time to thme; pravided. however, with respest to any taom used hereln that bs
dofined in () Articls 9 of the Uniform Commercis! Cade prepared under the jolnt sponsorship of the
Amsrican Law Tnstitate and the Netona! Confe of C lag} an Uniform State Laws, ae
In force In the Jurlsdiction in which this finsnoing stat was izad by Debtor at the time that
it was suthortzed, or () Article 9 a8 In fores at any relevant tims In the Jutladlotion In which the
Flnancing Statement is flled, or (jil) Article 9 a5 In force at sany relevant thne in the Jurisdiction In
which the terms of the Agreement are enforend, the ing to be ibed thereto with respest to
any partioulsr tem of property shall be that under the mors encompassing of the thres definitions,
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MUTUAL RELEASE

THIS MUTUAL RELEASE is made this 29th day of October, 2014, by and between
CapitalSource Business Finance Group, a dba of BFI Business Finance, as assignee of First Community
Financial, a division of Pacific Western Bank ("Factor"), Shadow Beverages and Snacks, LLC
("Seller").

RECITALS:

A. Seller and Factor entered into that certain Factoring Agreement dated October 15, 2012
(the "Agreement”), evidencing a factoring relationship between Seller and Factor.

B. Such factoring relationship arising under the Agreement between the parties has
terminated, by expiration, cancellation, or otherwise, and the parties are desirous of documenting the
termination and release from further rights or obligations of the parties under the Agreement or any
instruments relating thereto.

AGREEMENTS:

NOW, THEREFORE, in consideration of the premises and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties agree as
follows:

1. Seller and Factor hereby release and discharge each other and their officers, directors,
servants, agents, employees, subsidiaries and affiliates from any and every claim, liability, obligation,
cost, demand, accounts, contracts, damage, action and cause of action of whatever character, of any kind
or nature, whether known or unknown, suspected or unsuspected, arising out of the Agreement or the
factoring relationship evidenced thereby; provided, however, that the foregoing release shall not affect
in any way or be operative with respect to any liability that Seller or any of its officers, directors,
servants, agents, employees, subsidiaries, and affiliates, have or may have to Factor by reason of that
certain Indemnity Agreement made by Seller and another party in favor of Factor, dated October 29,
2014. All accounts receivable which have heretofore been assigned to Factor pursuant to the
Agreement, but the full proceeds thereof have not yet been received by Factor in collected funds, are
hereby reassigned to Seller without recourse or warranty;

2. Each of the parties hereto acknowledged that all indebtedness due or to become due
directly or indirectly arising out of or related to the Agreement to the other party has been paid and
satisfied;

EN Seller and Factor hereby agree that if either of them shall at any time take any action to

contest, set aside, limit, revoke, or in any way question this Mutual Release, or assert any right or claim
inconsistent herewith, and shall not be the successful or prevailing party in such action, such person
shall indemnify and hold harmless the other party named above with respect to any claim, damage,
expense or cost, including reasonable attorneys' fees, that said party may incur or suffer on account
thereof;
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4, Simultaneously with the execution and delivery of this Mutual Release by both parties,
Factor shall automatically file original UCC --3 termination statements, terminating the security interest
claimed by Factor in the collateral described in the Agreement;

5. This Release shall be governed as to its scope, interpretation, execution and performance
solely by the internal laws of the State of California, without regard to principles of conflict of laws,

6. This Release may be exccuted in any number of duplicate originals, and each duplicate
original shall be deemed to be an original. This Release (and each duplicate original) may be executed
in any number of counterparts, all of which together shall constitute one fully executed agreement, even
though all signatures do not appear on the same document,

IN WITNESS WHEREOF, the parties have executed this Mutual Release in the date first
hereinabove set forth,

FACTOR:

CapitalSource Business Finance Group,
a dba of BFI Business Finance

By:

Matthew A, Lernor

Its: Executive Vice President

SELLER:

Shadow Beverages and Snacks, LLC,
an Arizona limited liability company

Its; President
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PROMISSORY NOTE
(Term Loan)

$500,000.00 Phoenix, Arizona
March 7, 2013

FOR VALUE RECEIVED, the undersigned, SHADOW BEVERAGES AND SNACKS,
LLC an Arizona limited liability company ("Maker") promises to pay to Canis Major Development
(“Lender"), or order, the principal sum of Five Hundred Thousand Dollars and No Cents
($500,000.00), together with interest.

The entire unpaid principal, all unpaid accrued interest and all other amounts payable
hereunder shall be paid in full on or before May 6, 2013.

The actual rate of interest shall be $25,000 on a 30 day basis. On April Sth, 2013 a payment
of $25,000 for interest will be paid. On May 6th, 2013 the principal of $500,000 and an additional
interest payment of $25,000 will be made. All amounts payable hereunder shall be paid in lawful
money of the United States.

Maker shall have the right at any time or from time to time to prepay all or a portion of the
principal or interest without a prepayment charge or premium.

At the holder's option, any payments hereunder may be applied first to accrued interest and
then to principal.

This Note shall become immediately due and payable at the option of the holder hereof
without presentment or demand or any notice or Maker or any other person obligated hereon except
as otherwise provided by the Term Loan Agreement of even date herewith between Maker and
Lender (the "Loan Agreement"), upon the occurrence of any event of default in the payment of any
of the principal or any interest hereon when due, upon default under the Loan Agreement, or upon
default under any other agreement between Maker and Lender. Failure to exercise this option shall
not constitute a waiver of the right to exercise the same in the event of any subsequent default.
Principal and interest shall be payable at the address of Lender, as set forth in the Loan Agreement
or at such other place as the holder hereof may designate.

In the event any holder hereof utilizes the services of an attorney in attempting to collect the
amounts due hereunder or to enforce the terms hereof or of any agreements related to this
indebtedness, or if any holder hereof becomes party plaintiff or defendant in any legal proceeding
for the recovery or protection of the indebtedness evidenced hereby, Maker, its successors and
assigns, and any endorsers hereof shall repay to such holder hereof, on demand, all costs and
expenses so incurred, including reasonable attorneys' fees, whether or not suit is brought, including
those costs, expenses and attorneys' fees incurred after the filing by or against the Maker of any
proceeding under any chapter of the Bankruptcy Code, Title 11 of the United States Code, or similar
federal or state statute, and whether incurred in connection with the involvement of any holder
hereof as creditor in such proceedings or otherwise,
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Except as otherwise provided in the Term Loan Agreement, Maker and all endorsers, all
guarantors, and all others who may become liable for all or any part of these obligations hereby
severally waive (i) demand, presentment for payment, notice of nonpayment, demand and dishonor,
protest, notice of protest and all other notice except as otherwise provided herein, (ii) filing of suit,
and (iii) diligence in collecting this Note. Maker, all endorsers, all guarantors, and all others who
may become liable for all or any part of these obligations hereby severally agree that it will not be
necessary for any holder hereof, in order to enforce payment of this Note, to first institute suit or
exhaust its remedies against any maker or others liable herefor. Maker, all endorsers, all guarantors,
and all others who may become liable for all or any part of these obligations hereby severally
further consent to any extension or postponement of time of payment of this Note or any other
indulgence with respect hereto, including but not limited to, the release of any party primarily or
secondarily liable hereon without notice thereof to any of them.

MAKER, ALL ENDORSERS AND ALL GUARANTORS, HEREBY SEVERALLY WAIVES THE
RIGHT TO TRIAL BY JURY IN ANY LITIGATION ARISING OUT OF, RELATING TO, OR
CONNECTED WITH THIS NOTE, IT BEING ACKNOWLEDGED BY MAKER, ALL ENDORSERS AND
ALL GUARANTORS THAT EACH SUCH PARTY MAKES THIS WAIVER OF TRIAL BY JURY
KNOWINGLY AND VOLUNTARILY AND ONLY AFTER CONSULTATION WITH LEGAL COUNSEL.

This Note shall be governed and construed in accordance with the laws of the State of
Arizona.

This Promissory Note was executed and delivered by the undersigned and is effective as of
the date first set forth above.

SHADOW BEVERAGES AND SNACKS, LLC, an
Arizona limited liability company

Shadow Beverages — 3.7.2013

SHADOWO007361




6/09/15 Wire Transfer Historical Search 11:37:27
*Incoming* *Posted*

Acct#/Type G031 D Wire Date: 3/07/13 Wire Seqg#: 26910

Originator {5000}
Account.......
Name.......... DAVID P KELLY

1712 D

~z

Transfer Amount.. $100,000.00 {2000}
Analysis..... E Fee/Counter... 100 Notice..... p

Entered By... SYSTEM ype. S

Type/Subtype. 10 00 {1510}
Reference Number....0307 001677

Beneficiary 4200
Account...... o D { !
Name......... SHADOW BEVERAGES AND SNACKS LLC
Address 1....

More...

F3=Exit F8=Maintenance Fl2=Previous

ACC006846
SHADOW-8507




6/09/15 Wire Transfer Historical Search 11:38:01
*Incoming* *Posted*

Acct#/Type s 031 D Wire Date: 3/07/13 Wire Seq#: 26913
Originator {5000}

Account....... I >3 D

Name......... - CANIS MAJOR DEVELOPMENT LP 601 CARL

Address 1 W N

Address 2

Address 3.....
Transfer Amount.. $400,000.00 {2000}
Analysis..... E Fee/Counter... 100 Notice..... P
Entered By... SYSTEM ype. S
Type/Subtype. 10 00 {1510}
Reference Number....0307 001728
Beneficiary {4200}

Account...... G0 D

Name......... FBO SHADOW BEVERAGE AND SNACKS LLC

Address 1....

More...
F3=Exit F8=Maintenance Fl2=Previous
EXHIBIT

ACC006849 ! § ég
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LIMITED SECURITY AGREEMENT

THIS LIMITED SECURITY AGREEMENT (this “Agreement”), is made and entered into on

an Arizona limited liability company (“Borrower”), and Canis Major Development, an individual
(“Lender”).

RECITALS

A. As of the Effective Date, Lender has made a loan to Borrower in the amount of Five
Hundred Thousand and 00/100 dollars ($500,000.00) (the “Loan™).

B. As security for the Loan, Borrower agrees to grant Lender a security interest in the
hereinafter described Collateral.

AGREEMENT

NOW, THEREFORE, as an inducement to Lender to make the Loan to Borrower and for other
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
Borrower and Lender hereby agree as follows:

1. Assignment and Grant of Security Interest in Collateral.

{a) In order to secure the Secured Obligations (hereinafter defined), Borrower does
hereby sell, assign, transfer, convey, mortgage, pledge and grant a continuing limited
security interest in Borrower’s produet inventory and accounts receivable in an amount
equal to the outstanding balance of the Loan (the “Collateral™). The parties
acknowledge that Borrower shall be entitled to grant security interests in Borrower’s
product inventory and accounts receivable to third parties without the prior consent of
Lender; provided, however, that Borrower shall maintain Lender’s security interest in the
Coilateral free and clear of any security interest granted to any third party(ies) and, from
time to time, Lender may request documentation from Borrower which reflects that the
Collateral is sufficient to secure the then outstanding obligations under the Loan.

2. Indebtedness Secured.  This Agreement secures full and prompt payment and
performance of all of the obligations of Borrower under and pursuant to that Promissory Note of near or
cven date herewith, in the amount of Five Hundred Thousand and 00/100 Dollars ($500,000.00) by
Borrower in favor of Lender (the “Note™). The forgoing is hereinafier referred to as the “Secured

Obligations.”

3. Representations, Warranties, and Covenants. Borrower represents and warrants, and
covenants, that:

(a) Borrower has not done anything which might prevent Lender from or limit
Lender’s exercise or enforcement of any of the provisions hereof}

(b) Borrower will permit and assist Lender to perfect the security interest herein
granted to Lender by filing financing statements in such public offices as Lender deems appropriate to
perfect the security interest herein granted to Lender;

Y oo
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(c) Borrower will maintain the Collateral free and clear from any liens, security
interests or encumbrances, except for the security interest granted hereby, and will defend the Collateral
against all claims and demands of all persons at any time claiming the same or any interest therein; and

(d) The execution, delivery and performance of this Agreement are not in
contravention of law or any indenture, agreement or undertaking to which Borrower is a party or is
bound.

4, Events of Default; Remedies. Botrower shall be in default of its obligations under this
Agreement if any of the following are not completely cured by Borrower within fifteen (15) days after
notice thereof from Lender specifying such default (provided that if such default cannot reasonably be
cured within such fifteen (15) day period, no Event of Default shail be deemed to exist if Borrower shall
commence to cure such default within such fifteen (15) day period and proceed with due diligence to
complete such cure; but in any event, such default must be cured within ninety (90) days after Lender’s

notice) (each, an “Event of Default”):

(a) failure of Borrower to make any payment due under the Note within ten (10)
days of when due and payable, whether as scheduled, by acceleration or otherwise;

(b) a breach by Borrower of any representation, warranty, covenant, agreement or
obligation set forth in this Agreement;

(c) Borrower, pursuant to or within the meaning of Title 11, US. Code, or any
similar federal, forcign or state law for the relief of Borrowers, (a) commences a voluntary case, (b)
consents to the entry of an order for relief against it in an involuntary case, (c) consents to the
appointment of a receiver, trustee, assignee, liquidator or similar official, (d) makes a general assignment
for the benefit of its creditors, or (¢) admits in writing that it is generally unable to pay its debts as they
become due; or

{d) the dissolution or termination of Borrower.

Upon any and each and every such Event of Default and at any time thereafter, Lender may
declare all Secured Obligations secured hereby immediately due and payable and may proceed to enforce
payment of the same and exercise any and all rights and remedies provided by the Uniform Commercial
Code as enacted in Arizona. Any notification of sale or other disposition of the Collateral required to be
given by the Lender will be sufficient if given personally, or mailed by certified mail, not less than fifteen
(15) days prior to the date on which such sale or other disposition will be made, to the address of the
Borrower stated in Section 11.3 of the Note, and such notification shall be deemed reasonable notice.
Proceeds received by Lender upon disposition of the Collateral shall be applied by Lender first towards
payment of the Secured Obligations and any balance remaining after payment in full of the Secured
Obligations shall be paid to whomever shall be so entitled. Borrower shall be liable for any deficiency in
the event the Secured Obligations are not paid in full from said proceeds.

5. Liability. Borrower agrees that the Collateral is being assigned to the Lender solely as
security for the payment and performance of the Secured Obligations, and that Lender, by its acceptance
hereof, shall not be deemed to have become a member of Borrower or assumed or otherwise become
liable for any of the obligations or liabilities of Borrower, whether provided for by the terms thereof,
arising by operation of law, or otherwise.

SPH-2068853-1
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6. Term of Apreement. This Agreement shall commence as of the day and year first above
written and shall continue in full force and effect until all of the Secured Obligations secured hereby have
been indefeasibly paid in full.

7. Successors and Assigns. The terms, covenants and conditions contained herein shall bind
Borrower and its successors and assigns and shall inure to the benefit of Lender and its successors and
assigns.

8. No Waiver. No failure or delay on the part of the Lender to exercise any rights hereunder
shall operate as a waiver of such right, nor shall any single or partial exercise by the Lender of any right
hereunder preclude any other or further exercise thereof, or the exercise of any other right. Each and
every right and remedy granted to the Lender hereunder, or under any document delivered hereunder or in
connection herewith, or allowed to the Lender in law or in equity, shall be deemed cumulative and may be
exercised from time to time either singly or concurrently.

9. Notices. Fach notice, demand, election or request provided for or permitted to be given

pursuant to this Agreement shall be given in accordance with Section 11.3 of the Note.

10, Governing Law. This Agreement and the rights and obligations of the parties hereunder
shall be governed by, and construed, interpreted and enforced in all respects in accordance with the laws
of the State of Arizona.

11 Entire Agreement. This Agreement contains the entire agreement of the parties with
respect to the subject matter hereof, and any representation, inducement, promise or agreement between
the parties with respect to the subject matter of this Agreement that is not embodied herein shall be null
and void and of no further force or effect.

12, Amendment. This Agreement may not be modified, amended or otherwise altered except

by written agreement executed by Borrower and Lender.

I3, Counterparts; Delivery. This Agreement may be executed in counterparts, each of which
shall be deemed an original, but together they shall constitute one and the same agreement. This
Agreement may be executed and delivered by facsimile or PDF.

{4, Severability. In the event any provision contained in this Agreement is invalid, illegal or
unenforceable for any reason or to any extent, the validity, legality and enforceability of the remaining
provisions contained herein shall not in any way be affected or impaired thereby, but instead shall be
enforceable to the maximum extent permitted by law.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of the
Effective Date,

BORROWER

Signature Page - Sccurity Agreement
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PAYMENT AND PERFORMANCE GUARANTY

This PAYMENT AND PERFORMANCE GUARANTY ("Guaranty") is made as of
March 7, 2013 by the undersigned (individually and collectively, "Guarantor”) in favor of Canis
Major Development ("Lender™),

Factual Background

Guarantor is executing this Guaranty to induce Lender to make & loan (the "Loan®) to
SHADOW BEVERAGES AND SNACKS, LLC (“Borrower") in the principal amount of FIVE
HUNDRED Thousand Dollars ($500,000), The Loan is being made under a Promissory Note
(the "Note") of even date herewith, between Lender and Borrower. Unless defined hercin, all
capitalized terms shall have the meanings set forth in the Note.

Guaranty

L Guaranty of Loan, This Guaranty constitutes an absolute, direct, immediate, and
unconditional guarantee of timely payment and performance, and not merely of collectability,
and shall include, without limitation, all primary, secondary, direct, indirect, fixed and contingent
obligations of Borrower to pay principal, interest, prepayment charges, late charges, default
interest, loan fees and other fees, charges, sums, costs and expenses which may be owing at any
time in connection with the obligations of Borrower under the Note, as such may be modified,
amended, extended or renewed from time to time. I£ Borrower defaults in the payment when due
of the Loan or any patt of it, Guarantor shall, in lawful money of the United States, iramediately
pay to Lender, all sums due and owing on the Loan. Additionally, Guarantor shall be
responsible for and shall fully perform all of the other obligations of Borrower under the Loan
Documents promptly upon receiving written notice from Lender that Borrower has failed to
perform any of such obligations in accordance with the Loan Documents. The obligations of
Guarantor under this Guaranty shall be continuing and irrevocable until all of the amounts owed
and all other obligations 10 be performed under the Loan Documents have been fully satisfied.

2. Rights of Lender. Guarantor authorizes Lender to perform any or all of the
following acts at any time in its sole discretion, all without notice to Guarantor and without
affecting Guarantor's obligations under this Guaranty:

a Lender may apply any payments or recoveries from Borrower, Guarantor
or any other source, to Borrower's obligations under the Loan Documents in such manner, order
and priority as Lender may elect,

b. Lender may release Borrower from its liability for the Loan or any part of
it,

c. Lender may substitute, add or rcleasc any one or more guarantors or
endorsers,

d. In addition to the Loan, Lender may extend other credit to Borrower, and

may take and hold security for the credit so extended, all without affecting Guarantor's liability
under this Guaranty.

Paynient and Performance Guaranty
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3. Guaranty to be Absolute. Guarantor expressly agrees thai until the Loan is paid
and petformed in full and each and every term, covenant and condition of this Guaranty is fully
performed, Guarantor shall not be released by or because of:

a, Any act or event which might otherwise discharge, reduce, limit or modify
Guaraotor's obligations under this Guaranty;

b. Any waiver, extension, modification, forbearance, delay or other act or
omission of Lender, or its failure to proceed promptly or otherwise as against Borrower or any
Guarantor;

< Any action, omission or circumstance which might increase the likelihood
that Guarantor may be called upon to perform under this Guaranty or which might affect the
rights or remedies of Guarantor as against Borrower; or

d. Any dealings occurring at any time between Borrower and Lender,
whether relating to the Loan or otherwise.

Guarantor hereby expressly waives and surrenders any defense to its liability under this
Guaranty based upon any of the foregoing acts, omissions, agreements, waivers or matters. It is
the purpose and intent of this Guaranty that the obligations of Guarantor under this Guaranty
shall be absolute and unconditional under any and all circumstances.

4, Guarantor's Waivers. Guarantor waives:

a. All statutes of limitations as a defense to any action or proceeding brought
against Guarantor by Lender, to the fullest extent permitted by law;

b. Any right it may have to require Lender to proceed against Borrower,
proceed against or exhaust any security held from Borrower, or pursue any other remedy in
Lender's power to pursue;

c. Any defense based on any claim that Guarantor's obligations exceed or are
more burdensome than those of Borrower,;

d. Any defense based on: (i) any legal disability of Borrower, (ii) any release,
discharge, modification, impairment or limitation of the liability of Borrower to Lender from any
cause, whether consented to by Lender or arising by operation of law or from any bankruptcy or
other voluntary or involuntary proceeding, in or out of court, for the adjustment of debtor-
creditor relationships ("Insolvency Proceeding”) and (iii) any rejection or disaffirmance of the
Loan, or any part of it, or any security held for it, in any such Insolvency Proceeding;

g, Any defense based on any action taken or omitted by Lender in any
Insolvency Proceeding involving Borrower, including any election to have Lender's claim
allowed as being secured, partially secured or unsecured, any extension of credit by Lender to
Borrower in any Insolvency Proceeding, and the taking and holding by Lender of any securily
for any such extension of credit;

Payment and Performance Guarmty March 12, 2013 2
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f, All presentments, demands for performance, notices of nonperformance,
protests, notices of protest, notices of dishonor, notices of acceptance of this Guaranty and of the
existence, creation, or incurring of new or additional indebtedness, and demands and notices of
every kind;

g Any defense based on or arising out of any defense that Borrower may
have to the payment or performance of the Loan or any part of it;

h, Any benefit of the provisions of Arizona Revised Statutes Sections 12-
1641 and 12-1642 et seq., and Rule 17(f) of the Arizona Rules of Civil Procedures, that set forth
certain rights and obligatiops among guarantors, debtors and creditors, to the extent applicable;

i Any exemption rights; and

i Any benefit of any statutory provision limiting the right of Lender to
recover a deficiency judgment, or to otherwise proceed, against any person or entity obligated for
payment of the Loan, afler any trustee's sale, any judicial foreclosure sale or any personal
propetty sale of any collateral securing the Loan including, without limitation, the benefits, if
any, of Arizona Revised Statutes Section 33-814. If Lender exercises any right or remedy with
respect to any collateral securing the Loan, Guarantor shall remain liable to Lender for the
deficiency by which the nef proceeds actually received by Lender from the exercise of such right
or remedy shall be less than Borrower's obligations under the Loan, except to the extent
otherwise provided by law.

k. Any defense based on any lack of authority of the officers, directors,
partners or agents acting or purporting to act on behalf of Borrower or any principal of Borrower
or any defect in the formation of Borrower or any principal of Borrower.

5. Revival and Reinstatement. If Lender is required to pay, return or restore to
Borrower or any other person any amounts previously paid on the Loan because of any
Insolvency Proceeding of Borrower, or any other reason, the obligations of Guarantor shall be
reinstated and revived and the rights of Lender shall continue with regard to such amounts, all as
though they had never been paid,

6. Information Regarding Bomower. Before signing this Guaranty, Guarantor
investigated the financial condition and business operations of Borrower, and such other matters
as Guarantor deemed approptiate to assure ifself of Borrower's ability to discharge its obligations
under the Loan Documents, Guarantor assumes full responsibility for that due diligence, as well
as for keeping informed of all matters which may affect Borrower's ability to pay and perform its
obligations to Lender. Lender has no duty to disclose to Guarantor any information which
Lender may have or receive about Borrower's financial condition or business operations, or any
other circumstances bearing on Borrower's ability to perform,

7. Subordination. Any rights of Guarartor, whether now existing or later arising, to
receive payment on account of any indebtedness (including interest) owed to it by Borrower, or
to withdraw capital invested by it in Borrower, or to receive distributions from Borrower, shall at
all times be subordinate in all respects to the lien of the Loan. Nevertheless, upon request by
Lender, Guarantor shall collect, enforce and receive any indebtedness of Borrower to Guarantor.
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Any sums collected at Lender's request or collected in contravention of the prohibition set forth
herein shall be held by Guarantor as trustee for Lender and shall be paid over to Lender on
account of Borrower's obligations under the Loan Documents; provided, however, such
payments shall not impair, reduce or affect in any manner the liability of Guarantor under the
other provisions of this Guaranty. Guarantor hereby agrees to indemnify Lender and to hold
harmless from and against any and all loss, cost, damage or expense (including, without
limitation, attorneys' fees and court costs) incurred by Lender as result of or in connection with
any allegation or finding that the delivery of this Guaranty is a "preference” under 11 US.C. §
547.

8. Guarantor's Representations and Warranties. Guarantor represents and warrants
that:

a, All financial statements and other financial information fumished or to be
furnished to Lender are or will be true and correct and do or will fairly represent the financial
condition of Guarantor (including all contingent liabilities); and

b. There has been no matericl adverse change in Guarantor's financial
condition since the dates of the statements most recently furnished to Lender.

9. Events of Default. Lender may declare Guarantor to be in default under this
Guaranty upon the occurrence of any of the following events ("Events of Default™):

f. Guarantor fails to materially perform any of its obligations under this
Guaranty; or

b. Guarantor atiempts to revoke this Guaranty or this Guaranty becomes
ineffective for any reason; or

c Any representation or warranty made or given by Guarantor to Lender
proves to be false or misleading as of the date made in any material respect; or

d. Guarantor becomes insolvent or the subject of any Insolvency Proceeding;
or

¢ The death or disability of Guarantor.

10.  Authorization; No Violation. Guarantor is authorized to execute, deliver and
perform under this Guaranty, which is a valid and binding obligation of Guarantor. No provision
or obligation of Guarantor contained in this Guaranty violates any applicable law, regulation or
ordinance, or any order or ruling of any court or governmental agency. No such provision or
obligation conflicts with, or constitutes a breach or default under, any agreement to which
Guarantor is a party.

11.  Additional and Independent Obligations. Guarantor's obligations under this
Guaranty are in addition to its obligations under any other existing or future guaranties, each of
which shall remain in full force and effect until it is expressly modified or released in a writing
signed by Lender. Guarantor's obligations under this Guaranty are independent of those of
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Botrower or any other guarantor on the Loan. Lender may bring a separate action against
Guarantor without first proceeding against Borrower, any other guarantor or person or any
security that Lender may hold, and without pursuing any other remedy. Lender's rights under
this Guaranty shall not be exhausted by any action by Lender until the Loan has been paid and
performed in full.

12.  No Waiver: Consents: Cumulative Remedies. Each waiver by Lender must be in
writing, and no waiver shall be construed as a cortinuing waiver, No waiver shall be implied
from Lender's delay in exercising or failure to exercise any right or remedy against Borrower,
Guarantor or any security. Consent by Lender to any act or amission by Borrower or Guarantor
shall not be construed as a consent to any other or subsequent act or omission, or as a waiver of
the requirement for Lender's consent to be obtained in any future or other instance, All remedies
of Lender against Borrower and Guarantor are cumulative,

13.  No Release. Guarantor shall be released from its obligations under this Guaranty
when all of Borrower's obligations under the Loan Documents have been performed in full, and,
at Borrower's request, Lender will provide to Borrower a writing signed by Lender confirming
such release,

14, Heirs, Successors and Assigns: Participations. The terms of this Guaranty shall
bind and benefit the heirs, personal representatives, successors and assigns of Lender and
Guarantor; provided, however, that Guarantor may not assign this Quaranty, or assign or
delegate any of its rights or obligations under this Guaranty, without the prior written consent of
Lender in each instance. Lender in its sole discretion may sell or assign participations or other
interests in the Loan and this Guaranty, in whole or in part, all without notice to or the consent of
Guarantor and without affecting Guarantor's obligations under this Guaranty. Also without
notice to or the consent of Guarantor, Lender may disclose any and all information in its
possession concerning Guarantor, this Guaranty and any security for this Guaranty to any actual
or prospective purchaser of any securities issued of to be issued by Lender, and to any actual or
prospective purchaser or assignee of any participation or other interest in the Loan and this
Guaranty,

15.  Exchange of Information. The Guarantor agrees that the Lender may exchange
financial information about the Guarantor with his attorneys, financial advisors and other
professionals.

16.  Notices. All notices given under this Guaranty must be in writing and shall be
effectively served upon delivery, or if mailed, upon the first to occur of receipt three (3) days
after deposit in certified United States mail, postage prepaid, sent to the party at the following
address:

Lender:
Guarantor: The address set forth beneath the signature of Guarantor below.
Payment and Performance Guaranty March 12, 2013 5

SHADOWO007357




Those addresses may be changed by Lender or Guarantor by written notice to the other party.
Service of any notice on any one Guarantor signing this Guaranty shall be effective service on
Guarantor for all purposes.

17.  Rules of Construction. In this Guaranty, the word "Borrower” includes both the
named Borrower and any other person who at any time assumes or otherwise becomes primarily
liable for all or any part of the obligations of the named Borrower on the Loan. The word
"person” includes any individual, company, limited liability company, trust or other legal entity
of any kind. If this Guaranty is executed by more than one person, the word "Guarantor" includes

all such persons, The word "include(s)" means "include(s), without limitation," and the word
"including” means "including, but not limited to." When the context and construction so require,

all words used in the singular shall be deemed to have been used in the plural and vice versa. No
listing of specific instances, items or matters in any way limits the scope or generality of any
language of this Guaranty. All headings appearing in this Guaranty are for convenience only and
shall be disregarded in construing this Guaranty.

18,  Qoverning Law. This Guaranty shall be governed by, and construed in
accordance with, the laws of the State of Arizona.

19.  JURY TRIAL; JURISDICTION. GUARANTOR HEREBY WAIVES THE
RIGHT TO TRIAL BY JURY IN ANY LITIGATION ARISING OUT OF, RELATING TO,
OR CONNECTED WITH THIS GUARANTY, IT BEING ACKNOWLEDGED BY
GUARANTOR THAT GUARANTOR MAKES THIS WAIVER OF TRIAL BY JURY
KNOWINGLY AND VOLUNTARILY AND ONLY AFTER CONSULTATION WITH
LEGAL COUNSEL OF GUARANTOR'S CHOOSING. GUARANTOR HEREBY
CONSENTS TO THE NON-EXCLUSIVE PERSONAL JURISDICTION OF THE FEDERAL
AND STATE COURTS LOCATED IN MARICOPA, COUNTY, ARIZONA IN ANY AND
ALL ACTIONS BETWEEN THE GUARANTOR AND LENDER ARISING UNDER OR IN
CONNECTION WITH THIS GUARANTY, THE LOAN OR ANY OF THE LOAN
DOCUMENTS.

20.  Costs and Expenses. If any lawsuit or arbitration is commenced which arises out
of, or which relates to this Guaranty, the Loan Documents or the Loan, the prevailing party shall
be entitled to recover from each other party such sums as the court (but not the jury) may
adjudge to be reasonable attorneys' fees in the action or proceeding, in addition to costs and
expenses otherwise allowed by law. In all other situations, including any Insolvency Proceeding,
Guarantor agrees to pay all of Lender's costs and expenses, including attorneys' fees which may
be incurred in any effort to collect or enforce the Loan or any part of it or any term of this
Guaranty. From the time(s) incurred until paid in full to Lender, all sums shall bear interest at the
Default Rate, as defined in the Note.

21, Consideration. Guarantor acknowledges that it expects to benefit from Lender's

extension of the Loan to Borrower because of its relationship to Borrower as a shareholder of
Botrower, and that it is executing this Guaranty in consideration of that anticipated benefit.
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22.  Integration; Modifications. This Guaranty (a) integrates all the terms and
conditions mentioned in or incidental to this Guaranty, (b) supersedes all oral negotiations and
prior writings with respect to its subject matter, and (¢) is intended by Guarantor and Lender as
the final expression of the agreement with respect to the terms and conditions set forth in this
Guaranty and as the complete and exclusive statement of the terms agreed to by Guarantor and
Lender. No representation, understanding, promise or condition shall be enforceable against any
party unless it is contained in this Guaranty. This Guaranty may not be modified except in a
writing signed by both Lender and Guarantor.

23, Miscellaneous. The death or legal incapacity of any Guarantor shall not terminate
the obligations of such Guarantor or any other Guarantor under this Guaranty, including its
obligations with regard to future advances under the Loan Documents. The liability of all
persons who are in any manner obligated under this Guaranty shall be joint and several. The
illegality or unenforceability of one or more provisions of this Guaranty shall not affect any other
provision. Any Guarantor who is married agrees that Lender may look to all of his or her
community property and separate property to satisfy his or her obligations under this Guaranty.
Time is of the essence in the performance of this Guaranty by Guarantor,

IN WITNESS WHEREOQF, Guarantor has duly executed this Guaranty the day and year
first above written,

GUARANTORS:

SAM JONES, CIO

O

Print Name: Sam Jones

Address: [ TG
I -

Address: NN
I -2 .
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SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT (“Agreement”) is entered into as of the ___ day
of May, 2015 between Dave Kelly (Lender) and Shadow Beverages and Snacks, LLC
(*Shadow™). Lender and Shadow are sometimes hereafter collectively referred to herein as the
“Parties,” and each may be referred to herein individually as a “Party.”

RECITALS

A. On or about March 7, 2013, Shadow entered into a Promissory Note Agreement
with the Lender (the “Agreement”) whereby the Lender made a short-term loan to
Shadow, and Shadow agreed to pay according to the terms of the Agreement.

B. Pursuant to the Agreement, Shadow is responsible for ensuring payment to
Lender for the principal amount of $100,000 and agreed to interest.

C. As of March 31, 2015 no payments, cither for principal or interest have been
made to Lender per the Promissory Note Agreement.

D. On approximately April 1, 2015, Shadow sold off the No Fear Asset to Mix 1 life
Inc. (mixx) for cash and stock.

E. The Parties now want to settle the promissory note due to the Lender in the form
of Mix 1 Life Inc. stock.

F. All Shares of stock will be restricted to open trading for 6 months from the date of
issuance.

G. Each Party represents, warrants and acknowledges to the others that it has
satisfied itself and that it fully understands the terms, conditions, and implications of this
Agreement.

NOW, THEREFORE, in consideration of the mutual promises and undertakings set forth
herein, and for other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the Parties agree as follows:

SETTLEMENT AGREEMENT

L Incorporation. 'The foregoing recitals are incorporated into this Agreement by
reference.
2 Payment to Lender. On or before June 15" 2015, Shadow shall transfer to the

Lender the total amount of 16,667 shares of Mix 1 Life Inc stock.

3. Satisfaction of Promissory Note. Upon receipt of the stock transfer referenced in
Paragraph 2, the obligation from Shadow to Lender shall be deemed paid in full,

4. Mutual Releases. Except for the obligations undertaken in this Agreement, the
Parties each completely and forever release and discharge the other and the others’
representatives, agents, Lenders, owners, employees, heirs, predecessors, successors,

oy NEEYHIEIT.
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affiliated entities, trustees, successors, assignees, and attorneys, past and present, and
each of them, from all claims, liabilities (including attorneys’ fees, costs and expenses),
and damages of any kind, which either now has, or which may hereafter accrue or
otherwise be acquired based on the Agreement.

5. No Third Party Beneficiaries. The Parties do not intend to create any rights in
third persons and the Parties agree that there are no third party beneficiaries to this

. Settlement Agreement. No person other than a Party to this Settlement Agreement may
enforce this Settlement Agreement’s terms, claim the right to benefit from its provisions,
or rely upon the existence of its terms or conditions for its benefit.

6. No Oral Amendment. The provisions of this Settlement Agreement may not be
waived, altered or amended, in whole or in part, without the written consent of the
Parties.

7. No Assignment of Rights. The Parties represent and warrant that they have not
assigned, conveyed, or transferred, or attempted or purported to assign, convey, or
transfer, in any manner or degree whatsoever, to any person or entity, any rights, claims
or remedies against the other Party, or any rights, claims or remedies released in this
Settlement Agreement.

8 Complete Agreement. This Settlement Agreement constitutes the full and
complete understanding of the Parties regarding the Agreement and fully supersedes any
prior understanding or agreements, including any previous settlement agreements,
whether oral or in writing on these subjects.

9. Successors Bound. This Settlement Agreement shall bind and benefit the Parties’
respective heirs, successors, assigns, affiliates, officers, directors, agents, servants,
employees and attorneys.

10.  Severability. In the event that any term, covenant, or provision of this Settlement
Agreement shall be held by a court of competent jurisdiction to be invalid or against
public policy, the remaining provisions of this Settlement Agreement shall remain in full
force and effect.

11.  Review of Settlement Agreement. The Parties hereby represent and warrant to
each other that each Party has had the opportunity to review this Settlement Agreement
with counsel of its own choosing, that each Party has either reviewed this Settlement
Agreement with counsel or has elected to forego such review, and that no Party shall
deny the validity of this Settlement Agreement on the grounds that the Party did not
understand the nature and consequences of this Settlement Agreement or did not have the
advice of counsel.

12 Warranted Capacity To Execute Agreement. The Parties represent and warrant
to each other that they have the capacity to execute this Settlement Agreement,

i3. Governing Law. This Settlement Agreement shall be construed, interpreted, and
enforced in accordance with the laws of the State of Arizona.
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14.  Attorneys’ Fees and Costs. In the event that any Party commences any action or
proceeding against another Party or Parties to this Settlement Agreement by reason of
any breach or claimed breach of any provision, covenant or representation of this
Settlement Agreement, or commences any action or proceeding in any way connected
with this Settlement Agreement, or seeks a judicial declaration of rights hereunder, the
Party prevailing in such action or proceeding shall be entitled to recover from the other
Party the prevailing Party’s rcasonable attorneys® fees, all costs and litigation related
expenses, including expert witness fees, and any costs or expenses of collection,
including reasonable attorneys’ fees.

15.  Construction of Terms. The terms of this Settlement Agreement are contractual
and not mere recitals, and no representations have been made which are not contained
herein. This Settlement Agreement was drafted with the input and comments of all
Parties. In the event of a dispute concerning the interpretation of any provision of this
Settlement Agreement or any related document, the rule of construction to the effect that
certain ambiguities are to be construed against the party drafiing a document will not
apply. All prior representations and understandings relied upon by the Parties have been
incorporated into the text of this Settlement Agreement.

16.  Captions. The captions used in this Settlement Agreement are inserted for
reference purposes only and shall not be deemed to define, limit, extend, describe, or
affect in any way the meaning, scope or interpretation of any of the terms of this
Settlement Agreement or its intent.

17, Waiver of Breach. Any waiver by any Party of any breach of any kind, whether
direct or implied, shall not be construcd as a continuing waiver of, or consent to, any
subsequent breach of this Settlement Agreement.

18.  Time of the Essence. Time is of the essence of this Settlement Agreement and
every provision hereof.

19.  Counterparts. This Settlement Agreement may be executed in any number of
counterparts, each of which shall be deemed an original, but all of which together shall
constitute one and the same instrument.
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IN WITNESS WHEREOF, the Parties undersigned have entered into this Settlement
Agreement as of the date first above written. The signatures of the parties appear below.

Dave Kelly

Shadow Beverages and Snacks, LLC

By:
Its:
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PROMISSORY NOTE
(Term Loan)

$250,000.00 Phoenix, Arizona
April 5,2013

FOR VALUE RECEIVED, the undersigned, SH4DOW BEVERAGES AND SNACKS,
LLC, an Arizona limited liability company ("Maker") promises to pay to Rick Andersen
("Lender"), the principal sum of Two Hundred Fifty Thousand Dollars and No Cents ($250,000.00),
together with interest.

The entire unpaid principal, all unpaid accrued interest and all other amounts payable
hereunder shall be paid in full on or before April 5, 2014,

The actual rate of interest shall be 12% and paid on a quarterly basis. The quarterly
payment will be $7,500. All amounts payable hereunder shall be paid in lawful money of the United
States.

Maker shall have the right at any time or from time to time to prepay all or a portion of the
principal or interest without a prepayment charge or premium.

At the holder's option, any payments hereunder may be applied first to accrued interest and
then to principal.

This Note shall become immediately due and payable at the option of the holder hereof
without presentment or demand or any notice or Maker or any other person obligated hereon except
as otherwise provided by the Term Loan Agreement of even date herewith between Maker and
Lender (the "Loan Agreement"), upon the occurrence of any event of default in the payment of any
of the principal or any interest hereon when due, upon default under the Loan Agreement, or upon
default under any other agreement between Maker and Lender. Failure to exercise this option shall
not constitute a waiver of the right to exercise the same in the event of any subsequent default.
Principal and interest shall be payable at the address of Lender, as set forth in the Loan Agreement
or at such other place as the holder hereof may designate.

In the event any holder hereof utilizes the services of an attorney in attempting to collect the
amounts due hereunder or to enforce the terms hereof or of any agreements related to this
indebtedness, or if any holder hereof becomes party plaintiff or defendant in any legal proceeding
for the recovery or protection of the indebtedness evidenced hereby, Maker, its successors and
assigns, and any endorsers hereof shall repay to such holder hereof, on demand, all costs and
expenses so incurred, including reasonable attorneys’ fees, whether or not suit is brought, including
those costs, expenses and attorneys' fees incurred after the filing by or against the Maker of any
proceeding under any chapter of the Bankruptcy Code, Title 11 of the United States Code, or similar
federal or state statute, and whether incurred in connection with the involvement of any holder
hereof as creditor in such proceedings or otherwise,
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Except as otherwise provided in the Term Loan Agreement, Maker and all endorsers, all
guarantors, and all others who may become liable for all or any part of these obligations hereby
severally waive (i) demand, presentment for payment, notice of nonpayment, demand and dishonor,
protest, notice of protest and all other notice except as otherwise provided herein, (ii) filing of suit,
and (iii) diligence in collecting this Note. Maker, all endorsers, all guarantors, and all others who
may become liable for all or any part of these obligations hereby severally agree that it will not be
necessary for any holder hereof, in order to enforce payment of this Note, to first institute suit or
exhaust its remedies against any maker or others liable herefor. Maker, all endorsers, all guarantors,
and all others who may become liable for all or any part of these obligations hereby severally
further consent to any extension or postponement of time of payment of this Note or any other
indulgence with respect hereto, including but not limited to, the release of any party primarily or
secondarily liable hereon without notice thereof to any of them.

MAKER, ALL ENDORSERS AND ALL GUARANTORS, HEREBY SEVERALLY WAIVES THE
RIGHT TO TRIAL BY JURY IN ANY LITIGATION ARISING OUT OF, RELATING TO, OR
CONNECTED WITH THIS NOTE, IT BEING ACKNOWLEDGED BY MAKER, ALL ENDORSERS AND
ALL GUARANTORS THAT EACH SUCH PARTY MAKES THIS WAIVER OF TRIAL BY JURY
KNOWINGLY AND VOLUNTARILY AND ONLY AFTER CONSULTATION WITH LEGAL COUNSEL.

This Note shall be governed and construed in accordance with the laws of the State of
Arizona.

This Promissory Note was executed and delivered by the undersigned and is effective as of
the date first set forth above.

SHADOW BEVERAGES AND SNACKS, LLC, an
Arizona limited liability company

By:

Shadow Beverages - 4172013
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6/10/15 Wire Transfer Historical Search 11:14:01
*Incoming* *Posted*

Acct#/Type [co31 D Wire Date: 4/03/13 Wire Seq#: 28400
Originator {5000}
Account 9
RICK ANDERSEN
Transfer Amount.. $250,000.00 {2000}
Analysis..... E Fee/Counter... 100 Notice..... P
Entered By... SYSTEM ype. S
Type/Subtype. 10 00 {1510}
Reference Number....0403 001829
Beneficiary {4200}
Account...... [ N D
Name......... SHADOW BEVERAGES & SNACKS LLC
Address 1....
More...
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LIMITED SECURITY AGREEMENT

THIS LIMITED SECURITY AGREEMENT (this “Agreement”), is made and entered into on
April 5, 2013 (the “Effective Date™), by and between SHADOW BEVERAGES AND SNACKS, LLC, an
Arizona limited liability company (“Borrower”), and Rick Andersen, an individual (“Lender™).

RECITALS

A, As of the Effective Date, Lender has made a term loan to Borrower in the amount of
Two Hundred and Fifty Thousand and 00/100 Dollars ($250,000.00} (the “Loan™).

B. As security for the Loan, Borrower agrees to grant Lender a security interest in the
hereinafter described Collateral.

AGREEMENT
NOW, THEREFORE, as an inducement to Lender to make the Loan to Borrower and for other
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
Borrower and Lender hereby agree as follows:

1. Assignment and Grant of Security Interest in Collateral.

(8) In order to secure the Secured Obligations (hereinafter defined), Borrower does
hereby sell, assign, transfer, convey, mortgage, pledge and grant a continuing limited
security interest in Borrower’s product inventory and sccounts receivable in an amount
equal to the outstanding balance of the Loan (the “Collateral™). The parties
acknowledge that Borrower shall be entitled to grant security interests in Borrower’s
product inventory and accounts receivable to third parties without the prior consent of
Lender; provided, however, that Borrower shall maintain Lender's security interest in the
Collateral free and clear of any security interest granted to any third party(ies) and, from
time to time, Lender may request documentation from Borrower which reflects that the
Collateral is sufficient to secure the then outstanding obligations under the Loan.

2. Indebtedness Secured.  This Agreement secures full and prompt payment and
performance of all of the obligations of Borrower under and pursuant to thet Promissory Note of near or
even date herewith, in the gmount of two hundred and fifty thousand and 00/100 Dollars ($250,000.00) by
Borrower in favor of Lender (the “Note™). The forgoing is hereinafier referred to as the “Secared

Obligations ™

3. Representations, Warranties, and Covenants. Borrower represents and warrants, and
covenants, that:

{a) Borrower has not done anything which might prevent Lender from or limit
Lender's exercise or enforcement of any of the provisions hereof;

(b) Borrower will permit and assist Lender to perfect the security interest herein
granted to Lender by filing financing statements in such public offices as Lender deems appropriate to
perfect the security interest herein granted to Lender;

4172013
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) Borrower will maintain the Collateral free and clear from any liens, security
interests or encumbrances, except for the security interest granted hereby, and will defend the Collateral
against all claims and demands of ali persons at any time claiming the same or any interest therein; and

(d) The execution, delivery and performance of this Agreement are not in
contravention of law or any indenture, agreement or undertaking to which Borrower is a party or is
bound.

4. Events of Default: Remedies. Borrower shall be in default of its obligations under this
Agreement if any of the following are not completely cured by Borrower within fifteen (15) days after
notice thereof from Lender specifying such default (provided that if such default cannot reasonably be
cured within such fifteen (15) day period, no Event of Default shall be deemed to exist if Borrower shall
commence to cure such default within such fifteen (15) day period and proceed with due diligence to
complete such cure; but in any event, such default must be cured within ninety (90) days after Lender’s
notice) (each, an “Event of Defauli’):

(&) Failure of Borrower to make any payment due under the Note within ten (10)
days of when due and payable, whether as scheduled, by acceleration or otherwise;

{b) A breach by Borrower of any representation, warranty, covenant, agreement or
obligation set forth in this Agreement;

(c) Borrower, pursuant to or within the meaning of Title 11, U.S. Code, or any
similar federal, foreign or state law for the relief of Borrowers, (a) commences a voluntary case, (b)
consents 1o the entry of an order for relicf against it in an involuntary case, (c) consents to the
appointment of a receiver, trustee, assignee, liquidator or similar official, (d) makes a general assignment
for the benefit of its creditors, or (¢) admits in writing that it is generally unable to pay its debts as they
become due; or

{d) The dissolution or termination of Borrower.

Upon any and each and every such Event of Default and at any time thereafer, Lender may
declare all Secured Obligations secured hereby immediately due and payable and may proceed to enforce
payment of the same and exercise any and all rights and remedies provided by the Uniform Commercial
Code as enacted in Arizona. Any notification of sale or other disposition of the Collateral required to be
given by the Lender will be sufficient if given personally, or mailed by certified mail, not less than fifteen
{15) days prior to the date on which such sale or other disposition will be made, to the address of the
Borrower stated in Section 11.3 of the Note, and such notification shall be deemed reasonable notice.
Proceeds received by Lender upon disposition of the Collateral shall be applied by Lender first towards
payment of the Secured Obligations and any balance remaining after payment in full of the Secured
Obligations shall be paid to whomever shall be so entitied. Borrower shal! be liable for any deficiency in
the event the Secured Obligations are not paid in full from said proceeds.

5. Liability. Borrower agrees that the Collateral is being assigned to the Lender solely as
security for the payment and performance of the Secured Obligations, and that Lender, by its acceptance
hereof, shall not be deemed 10 have become a member of Borrower or assumed or otherwise become
liable for any of the obligations or liabilities of Borrower, whether provided for by the terms thereof,
arising by operation of law, or otherwise.

47172013
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6. Term of Agreement. This Agreement shall commence as of the day and year first above
written and shall continue in full force and effect until all of the Secured Obligations secured hereby have
been indefeasibly paid in full.

7. Successors and Assigns. The terms, covenants and conditions contained herein shall bind
Borrower and its successors and assigns and shall inure to the benefit of Lender and its successors and
assigns.

8 No Waiver. No failure or delay on the part of the Lender to exercise any rights hereunder
shall operate as a waiver of such right, nor shall any single or partial exercise by the Lender of any right
hereunder preclude any other or further exercise thereof, or the exercise of any other right. Each and
every right and remedy granted to the Lender hereunder, or under any document delivered hereunder or in
connection herewith, or allowed to the Lender in law or in equity, shall be deemed cumulative and may be
exercised from time to time either singly or concurrently.

9. Notices. Each notice, demand, election or request provided for or permitted to be given
pursuant to this Agreement shall be given in accordance with Section 11.3 of the Note.

10. Governing Law. This Agreement and the rights and obligations of the parties hereunder
shall be governed by, and construed, interpreted and enforced in all respects in accordance with the laws
of the State of Arizona.

1. Entire Agreement. This Agreement contains the entire agreement of the parties with
respect 1o the subject matter hereof, and any representation, inducement, promise or agreement between
the parties with respect to the subject matter of this Agreement that is not embodied herein shall be nuil
and void and of no further force or effect.

12. Amendment. This Agreement may not be modified, amended or otherwise altered except
by written agreement executed by Borrower and Lender,

13. Counterparts: Delivery. This Agreement may be executed in counterparts, each of which
shall be deemed an original, but together they shall constitute one and the same agreement. This
Agreement may be executed and delivered by facsimile or PDF,

14, Severability. In the event any provision contained in this Agreement is invalid, illegal or
unenforceable for any reason or to any extent, the validity, legality and enforceability of the remaining
provisions contained herein shall not in any way be affected or impaired thereby, but instead shall be
enforceable to the maximum extent permitied by law.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed as of the
Effective Date.

BORROWER

SHADOW BEVERAGES AND SNACKS, LLC, an

LENDER

Signature Page ~ Security Agreement
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PROMISSORY NOTE
{Term Loan)

$250,000.00 Phoenix, Arizona
April 17,2014

FOR VALUE RECEIVED, the undersigned, SHADOW BEVERAGES AND SNACKS,
LLC, an Arizona limited liability "Maker™) to pay to Legucy Insurance
Services, Inc NE ("Lender™), the principal sum of
Two Hundred Fifty Thousand Dollars and No Cents ($250,000.00), together with interest.

The entire unpaid principal, all unpaid accrued interest and all other amounts payable
hereunder shall be paid in full on or before May 19, 2014,

The actual intcrest shall be $20,000 for the term of this agreement, Principal and inferest
will be paid on the due date of this agreement. All amounts paysble hereunder shall be paid in
lawful money of the United States.

Maker shall have the right at any time or from time to time to prepay all or & portion of the
principel or interest without a prepayment charge or premium.

At the holder's option, any payments hereunder may be applied first to accrued interest and
then to principal

This Note shall become immediately due and payable at the option of the holder hereof
without presentrent or demand or any notice or Maker or any other person obligated hereon except
as otherwise provided by the Term Loan Agreement of even date herewith between Maker and
Lender (the "Loan Agreement"), upon the occurrence of any event of default in the payment of any
of the principal or any interest hereon when due, upon defsult under the Loan Agreement, or upon
default under any other agreement between Maker and Lender. Failure to exercise this option shall
not constitute & waiver of the dght to exercise the same in the event of any subsequent default.
Principal and interest shall be payable at the address of Lender, s set forth in the Loan Agreement
or at such other place as the holder bereof muy designate.

In the event any holder hereof utilizes the services of an attorney in attempting to collect the
amounts due hereunder or to enforce the terms hereof or of any agreements related to this
indebtedness, or if any holder hereof becomes party plaintiff or defendant in any fegal proceeding
for the recovery or protection of the indebtedness evidenced hereby, Maker, its successors and
assigns, and any endorsers hereof shall repay to such holder hereof, on demand, all costs and
expenses so incurred, including reasonable attomeys' foes, whether or not suit is brought, including
those costs, expenses and attorneys’ fees incurred after the filing by or against the Maker of any
proceeding under any chapter of the Bankruptcy Code, Title 11 of the United States Code, or similer
federal or state statute, and whether incurred in connection with the involvement of any holder
hereof as creditor in such proceedings or otherwise.

Shadow Beverages - 1772014
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Except as otherwise provided in the Term Loan Agreement, Maker and all endorsers, all
guarantors, and all others who may become liable for all or any part of these obligations hereby
severally waive (i) demand, presentment for payment, notice of nonpayment, demand and dishonor,
protest, notice of protest and all other notice except as otherwise provided herein, (ii) filing of suit,
.and (iif) diligence in collecting this Note. Maker, all endorsers, all guarantors, and all others who
may become lizble for all or any part of these obligations hereby severally agree that it will not be
necessary for any holder hereof, in order to enforce payment of this Note, to first institute suit or
exhaust its remedies against any maker or others liable herefor. Maker, all endorsers, all guarantors,
and all others who may become liable for all or any part of these obligations hereby severally
further consent to any extension or postponement of time of payment of this Note or any other
indulgence with respect hereto, including but not limited to, the release of any party primarily or
secondarily liable hereon without notice thereof to any of them.,

MAKER, ALL ENDORSERS AND ALL GUARANTORS, BEREBY SEVERALLY WAIVES THE
RIGHT TO TRIAL BY JURY IN ANY LITIGATION ARISING OUT OF, RELATING TO, OR
CONNECTED WITH THIS NOTE, IT BEING ACKNOWLEDGED BY MAKER, ALL ENDORSERS AND
ALL GUARANTORS THAT EACH SUCH PARTY MAKES THIS WAIVER OF TRIAL BY JURY
KNOWINGLY AND VOLUNTARILY AND ONLY AFTER CONSULTATION WITH LEGAL COUNSEL.

This Note shall be governed and construed in accordance with the laws of the State of
Arizona,

This Promissory Note was executed and delivered by the undersigned and is effective as of
the date first set forth above,

SHADOW BEVERAGES AND SNACKS, LLC, an
Arizona limited liability company

Shadow Boverages ~ 4/17/204
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6/15/1% Wire Transfer Historical Search 10:02:25
*Incoming* *Posted*

Acct#/Type G031 D Wire Date: 4/17/14 Wire Seq#: 53940
Originator {5000}

Account....... I, 5443 D

Name.......... LEGACY INS SVCS INC OF AMERICA

Address 1..... MIRACLE VILLAGE CTR

Address 2.....

Address 3..... s -
Transfer Amount.. $250,000.00 {2000}
Analysis..... E Fee/Counter... 100 Notice..... P
Entered By... SYSTEM ype. S
Type/Subtype. 10 00 {1510}
Reference Number....0417 001414
Beneficiary {4200}

Account...... G031 D

Name......... SHADOW BEVERAGES & SNACKS LLC

Address 1....

More...
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LOAN AGREEMENT

THIS LOAN AGREEMENT (this “Agreement”) is made and entered into this 6" day of
December, 2013, by and between SHADOW BEVERAGES AND SNACKS, LLC, an Arizona limited
liability comiany (“Borrower™), with an address of —

Arizona and Catherine Leyen and Don Johnson , (* ,endir”il with an address of [ NNGTGTGTcNG

AZ I - I /7

1. The Loan and Promissory Note. Subject to the terms and conditions hereof, the Lender
agrees to extend a single advance loan to the Borrower in the principal amount of TWENTY FIVE
THOUSAND AND 00/100 DOLLARS ($25,000.00) (the “Loan”). The Loan shall be used by the Borrower
for the purposes as described in Section 2 of this Agreement.

2. Use of Loan Proceeds. Borrower shall use the proceeds of the Loan for the sole purpose of
producing forty thousand {40,000) 12-count cases containing sixteen (16) ounce cans of No Fear energy
drinks (each a “Cas¢™). Specifically, the Loan will be used for payment to Wild Flavor House for the brand
concentrate required to produce forty thousand (40,000) cases of product and for one forty thousand
(40,000) case production run by PNB Production.

3. Loan Consideration. As consideration for the Loan, the Lender shall receive one doilar
(31.00) for each Case that Borrower sells until the Loan is repaid (the “Loan Consideration™) from this
production run. This loan amount will produce 7,000 cases. Lender will receive $5,000 as consideration.

Borrower shall pay the applicable Loan Consideration to Lender with each Loan Payment (as defined
below),

4, Security Interest. As security for the Loan, the Borrower hereby assigns and grants to the
Lender a security interest in all of the Borrower’s rights to the accounts receivable on the Cases untii the
Loan is paid in full.

5. Loan and Loan Consideration Payments. Commencing two (2) weeks afier Borrower's
initial receipt of proceeds from its sale of the Cases (“Sale Proceeds™) Borrower shall begin repaying the
Loan and paying the Loan Consideration in bi-monthly instaliments.

6. Notice. All notices, requests, demands, claims and other communications hereunder shall
be in writing and sent by registered or certified mail, postage prepaid, addressed to the party intended to be
notified, at the addresses set forth above. Either party may, at any time, or from time to time, notify the
other in writing of a substitute address for that above set forth and, thereafier, notices shall be directed to
the substitute address. Notice given as aforesaid shall be sufficient service thereof and shall be deemed
given as of the day received, as evidenced by the return receipt of the registered or certified mail,

7. Miscellaneous. In all respects, including all matters of construction, validity and
performance, this Agreement shall be governed by, and construed and enforced in accordance with the
internal laws of the State of Arizona applicable to contracts made and performed in that state (without
regard to the choice of law or conflicts of law provisions thereof). This Agreement shall inure to the
benefit of and be binding upon the parties hereto, their respective successors and assigns. The Borrower
shall, upon the Lender's request, execute and deliver to the Lender such other documents, certificates,
instruments and other writings and take such other actions as may be necessary or desirable in order to
consummate, implement or further validate the transactions contemplated by this Agreement.
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IN WITNESS WHEREOQF, the parties hereto have caused this Loan Agreement to be duly
executed by their duly authorized officers the day and year first above written.

LENDER:

BORROWER:

SHADOW BEVERAGES AND SNACKS, LLC,
an Arizona limited liability company

B/M%?

Name: _
Title: / o & )
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Remote Deposit
Shadow Beverages & Snncci_xs 11.C

7

Credit

Date: 127972013
Jtems: 1

Amount: $25,000.00
Batch 1D: 1806750673
Account ID: 35240 92794
acct vum: [so

Credit

Run: 95, Batch: 7, Seq: 99

Check: 0 Amount; $25,000.00 Date: 12/9/2013

CHASE O

Remitter:  DONALD J JOHNSON JR AND CATHERINE LEYEN
Pay Yo The SHADOW BEVERAGES
Ordwr O

Pays  TWENTY FIVE THOUSAND DOLLARS AND 00 GENTS

s CASHIER'S CHECK

$°° 25,000.00

Brewer JPMOWSAN CHARE RANMN, HA,

et 5. et oevy, s Yt 7 St o s gy Mwm chﬁ‘.“‘.‘iﬁ.m “““““““ Q g

Check: 0 Amount: $25,000.00 Date: 12/9/2013
Run: 95, Batch: 7, Seq: 99

71026740

Run: 95, Batch: 7, Seq: 100
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Check: 9248606201 Amount; $25,000.00 Date: 12/9/2013

Check: 9248606201 Amount: $25,000.00 Date: 12/9/2013
Run: 95, Batch: 7, Seq: 100
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PROMISSORY NOTE
(Term Loan)

$50,000.00 Phoenix, Arizona
May 9, 2014

FOR VALUE RECEIVED, the undersigned, SHADOW BEVERAGES AND SNACKS,
LLC an Arizona limited liability company ("Maker") promises to pay to Ravensteed Enterprises,
LLC ("Lender"), the principal sum of Fifty Thousand Dollars and No Cents ($50,000.00), together
with interest.

The entire unpaid principal, all unpaid accrued interest and all other amounts payable
hereunder shall be paid in full on or before September 8, 2014,

An interest amount of $10,000.00 will be paid for the short term loan on the date the loan is
due to the lender. All amounts payable hereunder shall be paid in lawful money of the United
States.

Maker shall have the right at any time or from time to time to prepay all or a portion of the
principal or interest without a prepayment charge or premium,

At the holder's option, any payments hereunder may be applied first to accrued interest and
then to principal.

In addition to the interest earned on the principal amount as stated in this agreement the
lender will receive warrants for this agreement. Warrants granted to the lender will be in the
amount of 24,000 shares at a price of $4.20 per share. Warrants will have a 5 year exercise period.

This Note shall become immediately due and payable at the option of the holder hereof
without presentment or demand or any notice or Maker or any other person obligated hereon except
as otherwise provided by the Term Loan Agreement of even date herewith between Maker and
Lender (the "Loan Agreement”), upon the occurrence of any event of default in the payment of any
of the principal or any interest hereon when due, upon default under the Loan Agreement, or upon
default under any other agreement between Maker and Lender. Failure to exercise this option shall
not constitute a waiver of the right to exercise the same in the event of any subsequent default,
Principal and interest shall be payable at the address of Lender, as set forth in the Loan Agreement
or at such other place as the holder hereof may designate.

In the event any holder hereof utilizes the services of an attorney in attempting to collect the
amounts due hereunder or to enforce the terms hereof or of any agreements related to this
indebtedness, or if any holder hereof becomes party plaintiff or defendant in any legal proceeding
for the recovery or protection of the indebtedness evidenced hereby, Maker, its successors and
assigns, and any endorsers hereof shall repay to such holder hereof, on demand, all costs and
expenses so incurred, including reasonable attorneys' fees, whether or not suit is brought, including
those costs, expenses and attorneys' fees incurred after the filing by or against the Maker of any
proceeding under any chapter of the Bankruptey Code, Title 11 of the United States Code, or similar
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federal or state statute, and whether incurred in connection with the involvement of any holder
hereof as creditor in such proceedings or otherwise.

Except as otherwise provided in the Term Loan Agreement, Maker and all endorsers, all
guarantors, and all others who may become liable for all or any part of these obligations hereby
severally waive (i) demand, presentment for payment, notice of nonpayment, demand and dishonor,
protest, notice of protest and all other notice except as otherwise provided herein, (ii) filing of suit,
and (iit) diligence in collecting this Note. Maker, all endorsers, all guarantors, and all others who
may become liable for all or any part of these obligations hereby severally agree that it will not be
necessary for any holder hereof, in order to enforce payment of this Note, to first institute suit or
exhaust its remedies against any maker or others liable herefor. Maker, all endorsers, all guarantors,
and all others who may become liable for all or any part of these obligations hereby severally
further consent to any extension or postponement of time of payment of this Note or any other
indulgence with respect hereto, including but not limited to, the release of any party primarily or
secondarily liable hereon without notice thereof to any of them.

MAKER, ALL ENDORSERS AND ALL GUARANTORS, HEREBY SEVERALLY WAIVES THE
RIGHT TO TRIAL BY JURY IN ANY LITIGATION ARISING OUT OF, RELATING TO, OR
CONNECTED WITH THIS NOTE, IT BEING ACKNOWLEDGED BY MAKER, ALL ENDORSERS AND
ALL GUARANTORS THAT EACH SUCH PARTY MAKES THIS WAIVER OF TRIAL BY JURY
KNOWINGLY AND VOLUNTARILY AND ONLY AFTER CONSULTATION WITH LEGAL COUNSEL.

This Note shall be governed and construed in accordance with the laws of the State of
Arizona.
This Promissory Note was executed and delivered by the undersigned and is effective as of

the date first set forth above.

SHADOW BEVERAGES AND SNACKS, LLC, an
Arizona limited liability company

/ﬁ?@

&5’ rpe ﬁ%‘mnez, President

Ravensteed Enterprises, LLC
Address:
I /- .

ayzm%%m
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Case 2:13-¢v-01728-CRE  Document 8 Filed 01/13/14 Page 1 of 1

1]

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

GENERAL NUTRITION CORPORATION,
Plaintiff,
v,

SHADOW BEVERAGES AND SNACKS,
LLC,

Defendant.

Civil Action No. 2:13-¢v-01728-CRE

Defendant Shadow Beverages and Snacks, LLC, having failed to plead or otherwise

defend in this action, and default having heretofore been entered; upon plaintiff General

Nutrition Corporation’s request for default judgment; it is hereby ORDERED, ADJUDGED and

DECREED that Plaintiff General Nutrition Corperation recover of Defendant Shadow Beverages

and Snacks, LLC, the sum of $1,400,000, along with post-judgraent interest as provided by law,

Dated: v /13 /14

ACC000464
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PROMISSORY NOTE
(Term Loan)

$30,000.00 Phoenix, Arizona
' January 13, 2014

FOR VALUE RECEIVED, the undessigned, SHADOW BEVERAGES AND SNACKS,
LLC, an Arizona limited liability company ("Maker") promises to pay to Jimmy Stephensen
("Lender”), the principal sum of Thirty Thousand Dollars and No Cents ($30,000.00), together with

interest. '

The entire unpaid privcipal, all unpaid. accrued interest and all other amounts payable

hereunder shall be paid in full on or before April 13" 2014. The Lender holds the rights to call the .

note due and payable with a 30 day written notice, Membership shares granted will be pro-rated
based on the term of the agreement.

An interest amount of $2,500 will be paid for the short term loan on the date the loan is due,
to the lender. All amounts payable hereunder shall be paid in lawful money of the United States.

‘ Maker shall have the right at any time or from time to time to prepay all or a portion of the
principal or inferest without a prepayment charge or premium.

At the holder's option, any payments hereunder may be applied first to accrued interest and
then to principal.

This Note shall become immediately due and payable at the option of the holder hereof
without presentment or demand or any notice or Maker or any other person obligated hereon except
as otherwise provided by the Term Loan Agreement of even date herewith between Maker and
Lender (the "Loan Agreement"), upon the occturence of any event of default in the payment of any
of the principal or any interest hercon when due, upon default under the Loan Agreement, or upon
default under any other agreement between Maker and Lender. Failure to exercise this option shell
not constitute & waiver of the right to exercise the same in the event of any subsequent default.
Principal and interest shall be payable at the address of Lender, as set forth in the Loan Agreement
or at such other place as the holder hereof may designate.

In the event any holder hereof utilizes the services of an attomey in attempting to collect the
amounts due hereunder or to enforce the terms hereof or of any agreements related to this
indebtedness, or if any holder hereof becomes party plaintiff or defendant in any legal proceeding
for the recovery or protection of the indebtedness evidenced hereby, Maker, its successors and
assigns, and any endorsers hereof shall repay to such holder hereof, on demand, ell costs and
expenses so incurred, including reasonable attorneys' fees, whether or not suit is brought, including
those costs, expenses and attorneys' fees incurred after the filing by or against the Maker of any
proceeding under any chapter of the Bankruptcy Code, Title 11 of the United States Codg, or similar
federal or state statute, and whether incurred in connection with the involvement of ‘any holder

hereof as creditor in such proceedings or otherwise.

Shadow Beveruges and Snacks
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Except as otherwise provided in the Temm Loan Agreement, Maker and all endorsers, all
guarantors, and all others who may become liable for all or any part of these obligations hereby
severally waive (i) demand, presentment for payment, notice of nonpayment, demand and dishonor,
protest, notice of protest and all other notice except as otherwise provided herein, (ii) filing of suit,
and (iif) diligence in collecting this Note. Maker, all endorsers, all guarantors, and all others who
may become liable for all or any part of these obligations hereby severally agree that it will not be
necessary for any holder hereof, in order to enforce payment of this Note, to first institute suit or
exhaust its remedies against any maker or others liable herefor. Maker, all endorsers, all guarantors,
and all others who may become lable for all or any part of these obligations hereby severally
further consent to any extension or postponement of time of payment of this Note or any other
indulgence with respect hereto, including but not limited to, the release of any party primarily or
secondarily liable bereon without notice thereof to any of them.

- MAKER, ALL ENDORSERS AND ALL GUARANTORS, HEREBY SEVERALLY WAIVES THE
RIGHT TO TRIAL BY JURY IN ANY LITIGATION ARISING OUT OF, RELATING TO, OR
CONNECTED WITH THIS NOTE, 1T BEING ACKNOWLEDGED BY MAKER, ALL ENDORSERS AND

ALL GUARANTORS THAT EACH SUCH PARTY MAKES THIS WAIVER OF TRIAL BY JURY
KNOWINGLY AND VOLUNTARILY AND ONLY AFTER CONSULTATION WITH LEGAL COUNSEL.

This Note shall be governed and construed in accordance with the laws of the State of
Arizona. :

This Promissory Note was executed and delivered by the undersigned and is effective as of
the date first set forth above.

SHADOW BEVERAGES AND SNACKS, LLC, en
Arizona limited liability company

By

Jeorge artinez, President )
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6/12/15 Wire Transfer Historical Search 16:16:04
*Incoming* *Posted*

Acct#/Type NS 031 D Wire Date: 1/13/14 Wire Seq#: 46589
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Account
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vy

Transfer Amount.. $30,000.00 {2000}
Analysis..... E Fee/Counter... 100 Notice..... p
Entered By... SYSTEM ype. S
Type/Subtype. 10 00 {1510}
Reference Number....0113 001456
Beneficiary {4200}

Account...... 031 D
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Address 1....

More...
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PROMISSORY NOTE
{Term Loan)

450,000.00 Phoenix, Arizona
Jusuary 15,2014

FOR VALUE RECEIVED, the undersipned, SHADOW BEVERAGES AND SNACKS,
LLC sn Asizona limited Bability company ("Mzker") promises to pay to Juwson and Robbyn
Salganick ("Lender™), the principal sum of Fifty Thousand Dollars and No Conts ($50,000.00),
together with interear.

The entire unpaid principal, all unpaid accrued interest and all other amounts payable
hereunder shall be paid In full on or before July 15, 2014. The Lender holds tse rights to call the
note due and payable with a 30 day wrillen nodice.

An intorest amount of $7,500 will bo paid for the short term loan oa the date the loan is due
to the lender. All amounts payable hereunder shall be paid in lawful money of the United Stzes.

Residual payment of $ .50 per case for ai] cases Pepsi will purchase during the ten of this
agreenient {Capped at $12,500). '

Maker shall have the right al any tme or from time to time 1o prepay all or a portion of the
principal or interest without a prepayment charge or premium, :

At the holder's option, any payments hereunder may be applied first to accrued intercst and
then 1o principal, . «

This Note sholl become immediately due and payable at the option of the holder hereof
without presentment or dernand or any notice or Maker or any other person obligated hereon except
as otherwise provided by the Term Loan Agreement of even date herewith between Maker and
Lender (the “Loan Agreement”), upon the occarrence of any event of default in the payment of any
of the principal or any interest hereon whea due, upon default under the Loan Agreement, or upon
default under any other agreement between Maker and Lender. Faiture to exercise this option shall
not constitute & waiver of the right to exercise the same in the ¢vent of any subsequent defauit.
Principal and imerest shall be payable at the address of Lender, as sel forth in the Loan Agreement
or at such other place as the holder beseof musy designate.

In the event any hokler hereof utilizes the services of an attorney in attempting to collect the
amounts due hereunder or to enforce the tenms hereof or of any sgreements related to s
indebtedness, or if any holder hereof becomes party plaintiff or defendant in any legal proceeding
for the recovery or protection of the indebtedness evidenced hereby, Maker, its successors and
assigns, and uny endorsers bereof shall repay to such holder hereof, oo demand, all costs and
expenses so incurred, including reasonable attorneys’ fees, whether or not suit 1s brought, inclading
those costs, expenses and attorneys' foes incurred afier the filing by or against the Maker of any
proceeding under any chapter of the Bankruptcy Code, Title 11 of the United States Code, or stmilar
federal or state swhse, and whether incurred in connection with the involvement of any holder
hereof as ereditor in such proceedings or otherwise.
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Except as otherwise provided in the Term Loan Agrecment, Maker and all endorsers, il
guaraniors. and all others who may become liablc for all or any past of these obligations hereby
severatly waive (i) domand, proseniment for payment, notice of nonpayment, demand and dishonor,
protest, notice of protest and all other notice except as otherwise provided herein, (ii) filing of suit,
and (i) dligeuce in collecting this Note. Maker, all endorsers, all guarantors, and all others who
may become liable for all or any part of these obligations hereby severally agree that it will not be
necessary for any holder hereof, in order to enforce payment of this Note, to first institute suit or
exhaust its remedies pgainst any maker or others Hahle herefor. Maker, all endossers, all guarantors,
and all others who may become Jable for all or any part of these obligations hereby severally
furthee consent 1o any oxtension or postponcment of time of payment of this Note or any other
indulgence with respect hereto, including but not limited to, the release of any party primaxily or
secondarily liable hereon without notice thereof to any of them.

MAKER, ALL ENDORSERS AND ALL GUARANTORS, HEREBY SEVERALLY WAIVES THE
RIGHT TO TRIAL, BY JURY IN ARY LITIGATION ARISING OUT OF, RELATING TO, OR
CONNECTED WITH THIS NOTR, ¥T BRING ACKNOWLEDGED BY MAKER, ALL ENDORSERS AND
ALL GUARANTORS THAT BACH SUCH PARTY MAKES THIS WAIVER OF TRIAL BY JURY
KNOWINGLY AND VOLUNTARILY AND ONLY AFTER CONSULTATION WITH LEGAL COUNSEL,

This Note shall be govemed and construed in accordance with the laws of the Stete of
Arizona. i

This Promissory Note was executed and delivered by the undersigned and is effective as of
the dute Grstset furth above,

SHADOW BEVERAGES AND SNACKS, LLC, an
Arizova limited liability company .

G

By:
George Martines, President [ e ‘ ‘I’
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Unconditional Personal Guaranty

Arizouas Umidtd (iab:fity Qow;rm\/
WWheress, Shadow Beverages and Snacks LLG, a¥),________ (hercinaftor calied the "Borower™), desiros to transact business with and
obtain credit or & continuation of credh from Jason A, Seiganick thereinafter called "Credilor");

Whareas, Crediter i unwilling to extond or continue credit o the Borrower unless it receives an unconditional, absalute and irrevocable
guarantee of the undersigned covering the Indebtedness to Creditor, 8s hereinafter definad.

Now, thertsfore, in consideration of the premisas and of other good and valuable cansiderstion, the receipt of which is heraby acknowtedged,
and in order to induce Creditor from time to time, in its discretion, 1o extend or continue credit to the Bomowaer, the undersigned, George
Martinez (hersinafter *Guarantor’), agraes, with or without notice or demand, 1o reimburse Craditor, to the extert thef such reimbursement is
riot made by the Borrower, for all expanses {including eounse! fees) incurred by Creditor in connection with any of the Indabtedness, as
defined balow, 88 and when due.

The word *indebtednese’ means all of Borrower's paymant obligations pursuant to any agresment of contract entered into with Creditor,
inciuding sl principal, interest, late charges, and collection costs and expenses refating to the indebtedness.

in the event that any procseding under bankruptcy, or any other laws now or hereafter in eftect for relief of debtors, is filed by or against
Borrowar, or for the appointment of a receiver for Borrower, or any of its propedy, or if Bomower shsll make an assignment for the benelit of
creditors or shall discontinue business or become insolvert, all indebledness shall, for the purpose of this Guersnty, at Creditor's alection,
become Immediately due and payable. Guaramor consents and agrees that the bankruptcy of Borrower shall not retisve him of the
chiigations assumed hereunder.

Al monles available to Creditor for application in payment of reduction of the Liabfiitles of the Borrower may be applied by Creditor in such
manner and in such BMounts and at such tima or imes as it may see §it to the payment or reduction of such of the Indebtedness as Creditor
may elect, and the obfigations pursuant to this Guaranty shall not be affected by any surrender or relewse by the Borrower of any other
security held by 1t for any cleim hereby guarenteed.

Guarentor hersby weives (a) notice of acceptance of this Gueranty and of extensions of credit by Creditor to the Borrower (b) presentment
and demand for payment of any of the Indebtedness (c) protest and notice of dishonor or default to the undersigned or to any other party with
respect to any of the indebtedness; (d) all other noticas o which the undersigned might otherwise be entitied; and (e) any demand for
paymem under this Guaranty.

Guarantor hereby expressly and irevocably releases and waives any and ali claims arising from this Guaranty, which Guarantor may have
agatnst Borrower, including but not fimited to, future contingent claims based on subrogation, indemnity, reimbursement, contribution or
contract. Guarantor also walves any and ali rights or defenses arising by reason of any “one-action” or “anti-deficiency” law or any other law
which may prevent Creditor from bringing any action herein, any defense asserted by Borrower on the underlying debt or any rights to tigim
discharge of the Indebtedness, including but not imited 1o, failure of consideration, estoppel, statute of frauds, eccord and satisfaction and
usury. Guarantor wartants and agrees that each of these walvers is made with Guarantor's full knowledge of its significance and
CONSEAUBNCES.

Guaranior represents and warrants to Creditor that Guarantor hias not, and wil not, sell, leass, assign, encumber, transfer or otherwise
dispose of all, or substantiatly all, of Guarantor's assets, or any interest therein, to the extent that such sction might in any way affect this
Guaranty,

This is a guaranty of payment and not of collection and Guarantor further waives any right to require that any action be brought againgt the
Borrower or any other person of to require that: resort be had to any security or to any balance of any deposit account or credit on the books
of Creditor in favor of the Borrower or any other persen,

No delay on the part of Crediter in exarcising any rights hereundsr oF failure to exercise the same shall operate as 8 waiver of such rights; no
notice to or demand on the undersigned shall bs deemed to be 8 waiver of the obligations of the undersigned or of the right of Crediior to
take further action without notice or demand as provided herein; not in any event shall any modifications or waiver of the provisions of this
Guaranty be eHfective unless in writing nor shall any such waiver be applicable except in the specific instance for which given.

This Guaranty shall be jointly and severally binding on Guarantor and his heirs, personal representatives and assigns.

This writing is intended by the parties to be & final expression of the guarantes relationship between Guarantor and Creditor, There are no
promises, terms, conditions of obligations other than those contained In this agreemant. No course of dealing, course of performance or
trade usage, and no parole evidence shall be used to supplement or modify any tems contained herein.

EXHIBIT
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This Guaranty is, and shall be deemed 1o be. & conract anterad into under and pursuant 1o the laws of the state of Arizona and shall bs in a
respects govemed, construed, applind and enforcad In agcordance with the laws of said Swste, and no defense piven or sllowad by the laws
of any other state of the United States of America shall be interposed in any action herson unless defense is also given or sliswod by the

wws of the mw. /l/ f‘;
Byi (e e |
- ‘ /

Adidress

January ﬂl, 2014
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PROMISSORY NOTE

Etfective Date: March 21, 2014

FOR VALUE RECEIVED, Shadow Beverages and Snacks, LLC, an Arizona limited liability company (the
"Company"), and Lucio George Martinez (“Martinez”; and jointly and severally with the Company, the

hd -~ ionally promise to pay to the order of Reed Hatkoff ("Lender"), at
&mr at such other place as Lender may from time to time
designate in writing, the principal sun{ of One Hunared & Fifteen Thousand Dollars ($115,000.00) (the “Principal

Amount™), plus any Default Interest (defined below) accrued thereon, if applicable, and all other amounts due or
becoming due hereunder (the "Loan"} in lawful money of the United States of America, to be paid as follows:

ARTICLE 1
TERMS

(a) Maturity Date. Unless sooner paid, the Principal Amount and any unpaid accrued interest shall be
due and payable on the date that is six (6) months after the Effective Date of this Note (the "Maturity Date").

(b) Payment. This Note may be paid in full to Lender at any time prior to the Maturity Date;
however, irrespective of the date upon which this Note is repaid in full, Lender shall be entitled to not less than the
Principal Amount. All such payments shall be in lawful money of the United States and shall be made to Lender at
the address given in above.

(c) Application of Payments. All Payments made on this Loan shall be applied first to the payment of
any amounts other than the Principal Amount due and owing under this Note or under any Security Instrument
(defined below), and any remainder of each payment shall be applied to the reduction of the unpaid Principal
Amount,

(d) Security Instruments. Lender and Borrowers acknowledge and agree that this Note is secured by a
Security Agreement and Collateral Assignment of Interest of even date herewith (the “Security Agreement”), and
may be secured by one or more other instruments (collectively, the "Security Instruments™), all of which shall
constitute binding terms, conditions and covenants that form the agreement between Lender and Borrower regarding

the Loan.

(e) Debt Defined. For purposes of this Note and all other instruments related hereto, the term "Debt”
shall include all of the following: (i) the Principal Amount; (i) Default Interest (defined below), late charges,
prepayment charges and other sums, ss provided in this Note or in any Security Instrument; (iii) the Royalty
Payment {defined below); (iv) all other monies agreed or provided to be paid by Borrowers in this Note or in any
Security Instrument; (v) all sums advanced pursuant to any Security Instrument to protect and preserve the
Collateral (as defined in the Security Agreement,) and the lien and the security interest created thereby; and (vi) all
sums advanced and costs and expenses incurred by Lender in connection with the Loan, including the acquisition or
perfection of any security therefor.

ARTICLE 2
ROYALTY PAYMENTS

As further inducement to Lender to make this Loan, Borrowers covenant and agree to pay to Lender a royalty
amount (the “Royalty Payment™), calculated as follows: Ten cents ($0.10) per case, to be paid to Lender on any and
all cases of any drink in the “No Fear” product Line sold by the Company to PepsiCo or its affiliates between the
Effective Date of this Note and the six-month anniversary of the Effective Date of this Note (the “Royalty Period™),
up to a total Rovaity Payment of Ten Thousand Dollars ($10,000.00). The Royalty Payment shall be paid within ten
(10) days following the end of each quarter, with respect to any portion of the Royalty Payment earned during such
quarter. For purposes of calculating the amount of product sold to PepsiCo or its affiliates during the Royalty
Period, any order placed by PepsiCo prior to the end of the Royalty Period even if not yet fulfilled by the Company
ghall be deemed to have been sold to PepsiCo during the Royalty Period. Borrowers covenant and agree that the
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Company shall not seek to circumvent Lendet’s right to the Royalty Payment by delaying orders or sales or taking
other actions with the intent of reducing the amount of the Royalty Payment due to Lender hereunder.

ARTICLE 3
DEFAULT AND ACCELERATION

(a)  Events of Default. An “Event of Default” under this Note and under the Security Instruments shall
be deemed to have occurred in the event (i) Borrowers fail to pay to Lender the entire Principal Amount on or before
the Maturity Date; (i) Borrowers fail to pay to Lender any Royalty Payment or other amount due and owing
pursuant to this Note or any Security Instrument not later than five (5) days after the date such payment is due to
Lender; or (iif) Rorrowers shall breach any other representation, werranty or covenant contained in this Note or in
any Security Instrument. Upon the occurrence of any Event of Default, Lender may exercise any remedy available
to it under this Note, the Security Instruments or at law,

() Default Paymenis. Unless payments are made in the amount and as required hereunder, remittances
in payment of all or any part of the Debt shall not, regardless of any receipt or credit issued therefore, constitute
payment until the required amount is actually received by Lender in funds immediately available as specified herein
and shall be made and accepted subject to the condition that any check or draft may be handled for collection in
accordance with the practice of the collecting bank or banks. Acceptance by Lender of a payment in an amount less
than the amount then due shall be deemed an acceptance on account only, and the failure to pay the entire amount
prior to the first (1) day after the date when due shall be and continue to be an Event of Default.

(e} Default Interest Rate. Upon the occurrence of the first (1) Event of Default, the Principal Amount
and all other outstanding Debt shall immediately begin to accrue interest (“Default Interest”) at the rate of thirty
percent (30%) per annum, compounded monthly (the “Initial Default Interest Rate”). In the event such Event of
Default has not been cured within thirty (30) days from the date such first Event of Default occurred, the Initial
Default Interest Rate shall sutomatically increase by five percent (5.00%) per annum, compounded monthly, and
shall thereafter continue to increase by another five percent (5.00%) per annum, compounded monthly, each moanth
until the Event of Default is cured. The Initial Default Interest Rate above, plus any increases thereto pursuant to the
preceding sentence, shall hereinafter be referred to as the "Default Interest Rate”

(&) Default Interest Calculation. Default Interest shall be calculated on the basis of a three hundred
sixty-five (365) day year calculated by multiplying the actual number of days elapsed in the period for which such
interest is payable by a daily rate based on said three hundred sixty-five (365) day year, compounded monthly. The
Default Interest Rate shall be computed fro