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CHAIRMAN COMMISSIONER COMMISSIONER
TOM FORESE ANDY TOBIN
COMMISSIONER COMMISSIONER

IN THE MATTER OF THE ) DOCKET NO. E-04204A-15-0142
APPLICATION OF UNS ELECTRIC, )
INC. FOR THE ESTABLISHMENT )
OF JUST AND REASONABLE )
RATES AND CHARGES DESIGNED ) MOTION TO STRIKE ARIZONA
TO REALIZE A REASONABLE ) PUBLIC SERVICE COMPANY’S
RATE OF RETURN ON THE FAIR ) SURREBUTTAL TESTIMONY OF
VALUE OF THE PROPERTIES OF ) ASHLEY C. BROWN AND COREY
UNS ELECTRIC, INC. DEVOTED TO ) WELCH AND MOTION TO CONTINUE
ITS OPERATIONS THROUGHOUT ) THE SURREBUTTAL TESTIMONY
THE STATE OF ARIZONA, AND )
FOR RELATED APPROVALS. )

The Alliance for Solar Choice (“TASC™), by and through its undersigned counsel, hereby
makes its Motion to Strike Arizona Public Service Company’s (“APS™) Testimony of Ashley C.
Brown (“Brown”) and Corey Welch (“Welch”) and Motion to Continue the Surrebuttal Testimony
(the “Motion”). This Motion is being filed in accordance with A.A.C. R14-3-106(K) and Ariz. R.
Civ. P. 12(f)."! TASC hereby requests that the testimony and supporting materials of Brown and
Welch be stricken from the record and that both Brown and Welch be prohibited from testifying

at the hearing. Alternatively, TASC requests that the testimony of Brown and Welch be continued

! When procedure is not set forth in the Arizona Corporation Commission’s orders, rules, regulations or in other law,
the proceedings are governed by the Arizona Rules of Civil Procedure. See A.A.C. R14-3-101(A).
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until the parties hereto are afforded an opportunity to engage in discovery of them and, as needed,
permit the parties to introduce additional witnesses to rebut Brown and Welch’s testimony.

I. Background.

On June 22, 2015, Judge Rodda issued a Procedural Order that granted both APS and
TASC’s applications to intervene in the above-captioned proceeding (the “Order”). See Order, p.
2, Ins. 17-18. The Order also established various dates for disclosures to be made leading up to the
eventual hearing scheduled for March 1, 2016. Id. at p. 2, Ins. 9-11.

Relevantly, Judge Rodda set two disclosure deadlines for all parties to disclose their expert
witnesses and proposed testimony — setting both direct and rebuttal deadlines. The parties all
disclosed proposed direct and rebuttal testimony in accordance with the Order. Surrebuttal and
rejoinder deadlines were also set forth in the Order. Id. at p. 3, Ins. 4-9.

On February 23, 2016, APS filed its surrebuttal.? In its surrebuttal, APS listed for the first
time both Brown and Welch as expert witnesses to testify at the upcoming hearing. This disclosure
was supplemented by nearly 100-pages of newly introduced supporting materials. This disclosure
was made a mere one week prior to the commencement of the hearing.

The timing of the surrebuttal leaves both TASC and all other parties without time or ability
to sufficiently review the newly proposed testimony and no avenue for adequately responding to
the same.

L. Analysis.

Brown purportedly seeks to present evidence refuting testimony submitted by TASC expert
witness Mark Fulmer (“Fulmer”), Vote Solar expert witness Briana Kobor (“Kobor”) and Western
Resource Advocates expert witness Ken Wilson (“Wilson”). Welch purports to present evidence
refuting testimony submitted by Kobor. Both Welch and Brown produced testimony and
supporting materials to refute direct testimony from the aforementioned parties that relates to the

impact of the proposed rates on the solar industry in Arizona.

2 This surrebuttal deadline was adopted in an order dated February 19, 2016. The order moved the surrebuttal filing
deadline from February 19, 2016, to February 23, 2016.
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Fulmer, Kobor and Wilson are all expert witnesses whose identities and proposed
testimony were disclosed in December, 2015. Additionally, it has been well-known throughout the
duration of this proceeding that these expert witnesses and their respective parties intended to
analyze the impact of the proposed rates on the solar industry. Accordingly, APS has had full
opportunity to vet the proposed testimony and supporting materials, conduct discovery of these
witnesses and prepare responses to such expert witness testimony. As a result of the timely
disclosure of Fulmer, Kobor and Wilson, APS has undoubtedly prepared a well-organized and
detailed response to their proposed testimony.

By waiting until a mere five-days prior to trial to introduce wholly new witnesses and
nearly one hundred pages of additional supporting materials in the third round of testimony, APS
has failed to afford the other parties the same opportunity to prepare for the hearing. The parties
hereto have no opportunity to conduct discovery, fully review, or develop a comprehensive
response to the newly-presented witnesses and supporting materials. Rather, the parties are now
afforded not even one full week to attempt to develop a new plan of action before the hearing
commences.

Undoubtedly, such tactics utilized by APS were intentional. Had APS wished to offer
wholly new expert witnesses to rebut the proposed testimony of Fulmer, Kobor and Wilson, they
should have done so by the rebuttal deadline of J anuary 19, 2016, as set forth in the Order. Instead,
APS purposefully withheld the identity, testimony and supporting materials of their new witnesses
until the last possible moment, knowing full well that in so acting, no other party would have the
opportunity to engage in discovery or move to counter this newly-presented evidence. Such
behavior is even more egregious when considering all other parties, operating in good faith, agreed
to extend the deadline for submission of surrebuttal testimony until February 23, 2016 from its
original due date of February 19, 2016. The parties agreed to such an extension with the implicit
understanding that the surrebuttal testimony would not be used to prejudicially introduce wholly
new evidence and experts on the eve of trial. Additional evidence of APS’ intentional obfuscation
of the new witnesses is found in the fact that APS admitted during earlier conferences, without

revealing expert identities or the nature of expert testimony, that it intended to present four
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witnesses at the hearing. Surely, APS knew the identities and content of Brown and Welch
testimony at this time and inappropriately opted not to disclose them. Given the voluminous
amount of supporting materials and multiple pages of newly-submitted testimony included in APS’
surrebuttal, and the time needed to prepare and compile the same, it is clear Brown and Welch
were not last-second additions. Instead, APS purposefully and willfully withheld this testimony
and materials to ensure maximum advantage over the other parties hereto.

Arizona courts state that “trial by ambush [is] a tactic no longer countenanced in Arizona .

. Indeed, the underlying principle of our disclosure rules is the avoidance of undue delay or
surprise.” Wells v. Fell, 231 Ariz. 525, 528, 99 12-13, 297 P.3d 931, 934 (App. 2013) (internal
citations and quotations omitted). APS has engaged in this exact type of unwarranted behavior by
including two additional witnesses and voluminous supporting materials at the last possible
moment. In so doing, all other parties are prejudiced by APS’ last-minute disclosure as they now
lack the ability and opportunity to engage in discovery or fully develop a response or rebuttal to
this newly-introduced evidence. If this testimony and supporting evidence is permitted to be
considered at the hearing, APS will stand in a position to substantially benefit from its own bad
acts.

Accordingly, the testimony of Brown and Welch, as well as all supporting materials, should
be stricken from the record and neither Brown nor Welch should be permitted to testify at the
hearing. This is the only efficient means of protecting the due process rights of all parties hereto
to be free from the prejudice that would result by admitting this ambush testimony.

If the Motion to Strike is rejected, the testimony of these witnesses should be continued
until the parties hereto are given ample opportunity to engage in discovery and prepare and disclose
any rebuttal experts of their own on an as-needed basis. TASC specifically asks that, if the
forgoing Motion to Strike is rejected, APS’s two new witnesses be prohibited from testifying at
their assigned time. Instead, they should be held out of the hearing and only permitted to testify
once TASC, and other interested parties, have had ample reasonable time to consider their

testimony and work with experts on responding thereto. Ata minimum, Staff requests two months’
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time to prepare prior to hearing these witnesses and to sub it its own expert testimony in response
to the new witnesses and information.

HI.  Conclusion.

For the reasons stated above, TASC requests that the testimony and supporting materials
of Brown and Welch be stricken from the record and that both Brown and Welch be prohibited
from testifying at the hearing. If the forgoing is rejected, TASC requests that the testimony of
Brown and Welch be continued for a minimum of two months until the parties hereto are afforded
an opportunity to engage in discovery of them and, as needed, permit the parties to introduce
additional witnesses to rebut Brown and Welch’s testimony. Any other outcome will reward APS
for this tactic and encourage parties to do the same on a going forward basis. In the interest of
fairness, TASC respectfully requests that this Motion to Strike be granted or the additional time

be granted as set forth here.

Respectfully submitted this 29t

Attorney for TASC
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Original and 13 copies filed on
this 29" day of February, 2016 with:

Docket Control

Arizona Corporation Commission

1200 W. Washington Street
Phoenix, Arizona 85007

Copy of the foregoing sent by electronic and regular mail to:

Jane L. Rodda

Administrative Law Judge
Arizona Corporation Commission
400 W. Congress Street, Suite 218
Tucson, Arizona 85701-1343

Janice Alward

Arizona Corporation Commission
1200 W. Washington Street
Phoenix, Arizona 85007

Thomas Broderick

Arizona Corporation Commission
1200 W. Washington Street
Phoenix, Arizona 85007

Dwight Nodes

Arizona Corporation Commission
1200 W. Washington Street
Phoenix, Arizona 85007

Michael Patten

Snell & Wilmer L.L.P.
One Arizona Center
400 E. Van Buren Street
Phoenix, Arizona 85004

Bradley Carroll

88 E. Broadway Blvd.
MS HQE910

PO Box 711

Tucson, Arizona 85701

Eric Lacey

1025 Thomas Jefferson ST, NW, 8th FL

West Tower
Washington, D.C. 20007

Jill Tauber

Earthjustice Washington, D.C. Office
1625 Massachusetts Ave., NW, Suite 702
Washington, D.C. 20036

Steve Chriss

Wal-Mart Stores, Inc.

2011 S.E. 10th Street
Bentonville, Arkansas 72716

Katie Dittelberger
Earthjustice

633 17th Street, Suite 1600
Denver, Colorado 80202

Michael Hiatt
633 17th St. Suite #1600
Denver, Colorado 80202

Ken Wilson

Western Resource Advocates
2260 Baseline Road, Suite 200
Boulder, Colorado 80302

Rick Gilliam
1120 Pearl Street, Suite 200
Boulder, Colorado 80302

Kevin Higgins
215 S. State Street, Ste. 200
Salt Lake City, Utah 84111

Timothy Hogan
514 West Roosevelt
Phoenix, Arizona 85003

Timothy Sabo

Snell & Wilmer L.L.P.
One Arizona Center

400 East Van Buren
Phoenix, Arizona 85004




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Gary Yaquinto
2100 North Central Avenue, Suite 210
Phoenix, Arizona 85004

Jay Moyes

Moyes Sellers & Hendricks
Viad Corporate Center

1850 N. Central Ave. - 1100
Phoenix, Arizona 85004

Cynthia Zwick
2700 N. Third St. - 3040
Phoenix, Arizona 85004

Scott Wakefield
201 N. Central Ave., Suite 3300
Phoenix, Arizona 85004-1052

COASH & COASH
1802 North 7th Street
Phoenix, Arizona 85006

Daniel Pozefsky

RUCO

1110 W. Washington Street, Suite 220
Phoenix, Arizona 85007

Meghan Grabel
2929 N. Central Avenue Suite 2100
Phoenix, Arizona 85012

Patrick Black

Fennemore Craig, P.C

2394 E. Camelback Rd, Ste 600
Phoenix, Arizona 85016

Robert Metli
2398 E. Camelback Rd., Ste. 240
Phoenix, Arizona 85016

Jeffrey Crockett

Crockett Law Group PLLC

1702 E. Highland Avenue, Suite 204
Phoenix, Arizona 85016

C. Webb Crockett

Fennemore Craig, P.C

2394 E. Camelback Rd, Ste 600
Phoenix, Arizona 85016

Garry Hays
1702 East Highland Avenue, Suite 204
Phoenix, 1zona 85016

Ellen Zuckerman

Sweep Senior Associate
4231 E Catalina Dr.
Phoenix, Arizona 85018

Mark Holohan

Arizona Solar Energy Industries Association
2122 West Lone Cactus Drive, Suite 2
Phoenix, Arizona 85027

Craig Marks

10645 N. Tatum Blvd.
Suite 200-676

Phoenix, Arizona 85028

Gregory Bernosky

Arizona Public Service Company
Mail Station 9712

PO Box 53999

Phoenix, Arizona 85072

Thomas Loquvam
P.O. Box 53999, MS 8695
Phoenix, Arizona 85072

Patrick Quinn

Arizona Utility Ratepayer Alliance
5521 E. Cholla St.

Scottsdale, Arizona 85254

Kirby Chapman

SSVEC

311 E. Wilcox

Sierra Vista, Arizona 85635

Lawrence Robertson, Jr.
PO Box 1448
Tubac, Arizona 85646

Vincent Nitido
8600 West Tangerine Road
Marana, Arizona 85658

Jeff Schlegel
1167 W. Samalayuca Dr.
Tucson, Arizona 85704-3224

Doug Adams

Nucor Steel Kingman LLC
3000 W. Old Highway 66
Kingman, Arizona 86413




