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INTERVENTION MM
ORIGINA| 0000168520

Court S. Rich AZ Bar No. 021290
Rose Law Group pc

7144 E. Stetson Drive, Suite 300
Scottsdale, Arizona 85251

Email: CRich@RoseLawGroup.com
Direct: (480) 505-3937

Fax: (480) 505-3925

Attorney for Intervenor Energy Freedom Coalition of America

BEFORE THE ARIZONA CORPORATION COMMISSION

DOUG LITTLE BOB STUMP BOB BURNS
CHAIRMAN COMMISSIONER COMMISSIONER
TOM FORESE ANDY TOBIN
COMMISSIONER COMMISSIONER

IN THE MATTER THE ) DOCKET NO. E-01345A-11-0224
APPLICATION OF ARIZONA )
PUBLIC SERVICE COMPANY FOR ) THE ENERGY FREEDOM COALITION
APPROVAL OF LOST FIXED COST ) OF AMERICA’S APPLICATION FOR
RECOVERY MECHANISM ) LEAVE TO INTERVENE

1. Introduction.

Pursuant to A.A.C. R14-3-105, the Energy Freedom Coalition of America (“EFCA”)
hereby makes its Application for Leave to Intervene (the “Application™) in the above-captioned
proceeding (the “Proceeding™).

EFCA is a solar energy advocacy association. EFCA’s membership is made up of solar
companies including, Silevo, Inc., SolarCity Corporation, ZEP Solar, LLC, and NRG Energy,
Inc. (“Members”). These companies are important stakeholders in Arizona’s rooftop solar
industry. EFCA’s Members are responsible for thousands of residential, school, church,
government and commercial solar installations in the Arizona. Together, EFCA’s Members have
brought hundreds of jobs and many tens of millions of dollars of investments to Arizona’s cities
and towns. Further, many of EFCA’s Members have installed rooftop solar systems within Arizona

Public Service Company (“APS”) territory. Iyizona Corporation Commlssmn
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On January 15,2016, APS filed a new Application, requesting that the Arizona Corporation
Commission approve a request to permit APS to adjust the amount it collects through its Lost
Fixed Cost Recovery (“LFCR”) mechanism (the “Application™). In the Application, APS proposes
to utilize the LFCR to bill its customers for and to collect $46.4 million for the 12-month period
commencing in March of 2016 (See Application, 2:1 1-13). All together the LFCR will have been
used to recover approximately $115.28 million from APS customers if the $46.4 million request
is granted (See Decisions 74994, 74394, and 73732).

By way of background, on May 24, 2012, the ACC issued Decision No. 73183 (the
“Order”) adopting a Settlement Agreement entered into between APS and various interest groups
(not including EFCA). Among other things, the Order permitted APS to implement the LFCR.
(See Order, 45:25 - 48:8). Specifically, the LFCR rate is to be adjusted periodically to account for
(and recover) unrecovered costs associated with the adoption of energy efficient and distributed
generation systems like those sold by EFCA’s Members. (1d., Ex. A thereto at 10-11).

In Decision 74202 (December 3, 2013) the ACC authorized the LECR to be used to charge
ratepayers utilizing distributed generation solar devices (“DG Solar™) an additional charge of $0.70
per kW,

Users of such systems, i.e. the Members’ customers, along with all residential ratepayers
will bear additional costs imposed by any adjusted rates. Because the adjustment will specifically
impact entities and individuals in the distributed generation industry, EFCA should be permitted
to intervene due to the direct and substantial impact any decision will have on it, its Members and
its Members’ customers.

II. EFCA is not Prohibited from Intervening by the Settlement

Agreement.

Initially, the Settlement Agreement does not release any claims possessed by interested or
impacted parties like EFCA, nor does it adopt a set of modified rules to be utilized when
considering a rate adjustment using the LFCR mechanism. The Arizona Rules of Practice and
Procedure Before the Corporation Commission (the “Rules”) state that “[e]xcept as may be

otherwise directed by the Commission . . . these Rules of Practice and Procedure shall govern in
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all cases before the Corporation Commission . . . .” A.A.C. § R14-3-101(A) (emphasis added).
Because the Corporation Commission did not adopt or direct application of any other rules in the
settlement agreement, Order, or subsequent proceedings, the Rules govern this Proceeding. These
Rules expressly permit any party, such as EFCA, that is “directly and substantially affected by the
proceedings” to apply to intervene. A.A.C. § R14-3-105(A).

Further, even if the Settlement Agreement adopted in the Order prohibited the parties
thereto from attempting to intervene in a later proceeding, such prohibition would not bind EFCA
or its Members as they were not parties to the Settlement Agreement.

For these reasons, no mechanism exists that prohibits EFCA from applying to intervene
herein in accordance with the Rules.

III.  EFCA, its Members and its Members’ Customers are Directly and

Substantially Affected.

EFCA Members are responsible for the installation and leasing of a significant number of
both residential and commercial distributed generation solar systems installed in APS service
territory. As such, EFCA, its Members, and its Members® customers and potential customers will
be directly and substantially impacted and affected by the Proceeding.

Each of EFCA’s Members’ customers are APS ratepayers and will be subject to the LFCR.
EFCA is therefore entitled to intervene in order to advocate on behalf of its Members and its
Members’ current and potential customers, all of whom are directly and substantially affected by
the outcome of the Proceeding.

IV.  EFCA’s Intervention Can Assist the Commission.

EFCA is uniquely well positioned to offer insight to assist the Commission in its evaluation
of the issues in the Proceeding. As an advocacy group representing various solar companies, EFCA
has specific knowledge about how the proposed rate increase will impact the distributed generation
and energy efficiency marketplace and utility ratepayers in general. EFCA’s participation will also
obviate the need for each of its Members to intervene individually and, in so doing, would help

streamline the Application process.
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\A EFCA’s Intervention Will Not Broaden These Proceedings.

Granting EFCA intervenor status will not unduly broaden the issues or prejudice other
parties to the Docket.

VI.  The LFCR May Be Unconstitutional.

As a practical matter, the LFCR, a mechanism through which APS has already collected
approximately $68.88 million from ratepayers, is likely unconstitutional as clarified in the decision
recently issued by the Arizona Court of Appeals in Residential Utility Consumer Office (“RUCO”’)
v. Arizona Corp. Comm'n, 238 Ariz. 8, 355 P.3d 610 (App. 2014), cert. granted Feb. 9, 2016. In
the RUCO decision, the Court considered the constitutionality of a system improvement benefits
(“SIB”) mechanism proposed by the Arizona Water Company (“AWC”) and adopted by the
Corporation Commission. /d. at 1. Similar to the LFCR, the SIB mechanism provided for annual
adjustments to the rates AWC charged its customers to recoup certain capital costs and
infrastructure replacement projects between rate cases. Id. at 99 14-15. Ultimately, the Court held
that the SIB mechanism violated the “Arizona Constitution’s mandate that the Commission
determine and use fair value when setting a monopolistic utility’s rates.” Id. at § 50. It then vacated
the Corporation Commission’s adoption of the SIB mechanism. /d.

EFCA contends that the LFCR mechanism is substantially similar to the SIB mechanism
and is therefore, unconstitutional pursuant to the RUCO decision.! Accordingly, EFCA is
concurrently filing a Motion for a Procedural Conference seeking an evidentiary hearing on issues
raised in the Application and issues relevant to the legality of the LFCR itself. As described in
greater detail therein, the ACC and APS face potential liability in continuing to utilize the
unconstitutional LFCR mechanism. Due to the potential liability faced by the parties hereto,
including the potential levy of unconstitutional LFCR fees on EFCA’s Members’ customers, a
hearing should ultimately be held in this Proceeding. If the LFCR is unconstitutional and if
amounts collected thereunder to date must be returned to ratepayers, it makes judicial sense to hold

a hearing on this issue quickly.

! Note that the Commission recently stayed the enforcement of several previously adopted SIB mechanisms out of
concern for the constitutionality of the mechanism. See Docket No.s W-01445A-11-03 10; W01445A-12-0348; SW-
01427A-13-0042; W-01427A-13-0043
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VIL. Service on EFCA.
Service of all documents or pleadings should be made to EFCA’s counsel at the following

address:

Court S. Rich

Rose Law Group pc

7144 E. Stetson Drive, Suite 300
Scottsdale, Arizona 85251

VII. Conclusion.

As set forth above, EFCA, its Members, and its Members® current and future customers
will be directly and substantially impacted by any adjustment to APS’ rates effectuated by the
LFCR mechanism. EFCA, as the advocacy group for its Members® interests, should therefore be
permitted to intervene on its Members’ behalf, For the foregoing reasons, EFCA requests that this
Application be approved.

h

f
Respectfully submitted thislc{ day of February, 2016.

ot S. Rich
Rose Law Group pc
Attorney for Intervenor EFCA
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Original and 13 copies filed on

this _}{V day of February, 2016 with:

Docket Control

Arizona Corporation Commission

1200 W. Washington Street
Phoenix, Arizona 85007

Copy of the foregoing sent by electronic and regular mail to:

Janice Alward

AZ Corporation Commission
1200 W. Washington Street
Phoenix, Arizona 85007
Jjalward@azce.gov

Dwight Nodes

AZ Corporation Commission
1200 W. Washington Street
Phoenix, Arizona 85007-2927
dnodes@azcc.gov

Thomas Broderick

AZ Corporation Commission
1200 W. Washington Street
Phoenix, Arizona 85007
tbroderick@azcc.gov

Daniel Pozefsky

RUCO

1110 W. Washington Street
Suite 220

Phoenix, Arizona 85007
dpozefsky@azruco.gov

Melissa Krueger

Pinnacle West Capital Corp.
400 N. Sth Street, MS 8695
Phoenix, Arizona 85004
Melissa.Krueger@pinnaclewest.
com

Karen White
AFLOA/JACL-ULT

139 Barnes Drive

Tyndall AFB, Florida 32403

Samuel Miller

USAF Utility Law Field
Support Center

139 Barnes Avenue, Suite 1
Tyndall AFB, Florida 32403

Jody Kyler
36 E. 7th Street, Suite 1510
Cincinnati, Ohio 45202

Kurt Boehm

Boehm, Kurtz & Lowry

36 E. 7th Street, Suite 1510
Cincinnati, Ohio 45202

Steve Chriss

Wal-Mart Stores, Inc.

2001 S.E. 10th Street
Bentonville, Arkansas 72716

Timothy Hogan
514 W. Roosevelt
Phoenix, Arizona 85003

Nicholas Enoch
349 N. Fourth Ave.
Phoenix, Arizona 85003

Jay Moyes

Moyes Sellers & Hendricks
1850 N. Central Ave.;

Ste 1100

Phoenix, Arizona 85004

Jeffrey Crockett

One E. Washington Street
Suite 2400

Phoenix, Arizona 85004

Gary Yaquinto

2100 N. Central Ave.;
Ste 210

Phoenix, Arizona 85004

Scott Wakefield

201 N. Central Ave.;

Ste 3300

Phoenix, Arizona 85004

COASH & COASH
1802 N. 7th Street
Phoenix, Arizona 85006

Meghan Grabel

2929 N. Central Ave.;
Ste 2100

Phoenix, Arizona 85012

Michael Curtis
501 E. Thomas Road
Phoenix, Arizona 85012-3205

Robert Metli

2398 E. Camelback Rd;
Ste 240

Phoenix, Arizona 85016

Cynthia Zwick
1940 E. Luke Avenue
Phoenix, Arizona 85016

C. Webb Crockett
Fennemore Craig, P.C
2394 E. Camelback Rd.;
Ste 600

Phoenix, Arizona 85016

Greg Patterson

2398 E. Camelback Rd.;
Ste 240

Phoenix, Arizona 85016

Jennifer Cranston

Gallagher & Kennedy, P.A.
2575 E. Camelback Road
Phoenix, Arizona 85016-9225

John Moore, Jr.
7321 N. 16th Street
Phoenix, Arizona 85020
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Craig Marks

10645 N. Tatum Blvd.
Suite 200-676

Phoenix, Arizona 85028

Thomas Loquvam
P.O. Box 53999, MS 8695
Phoenix, Arizona 85072

Douglas Fant

3655 W. Anthem Way -A-109
PMB 411

Anthem, Arizona 85086

Jeffrey Woner

K.R. Saline & Assoc. PLC
160 N. Pasadena, Suite 101
Mesa, Arizona 85201

David Berry

Western Resource Advocates
P.O. Box 1064

Scottsdale, Arizona 85252-
1064

Amanda Ormond

7650 S. McClintock, Suite 103-
282

Tempe, Arizona 85284

Barbara Wyllie-Pecora
14410 W. Gunsight Drive
Sun City West, Arizona 85375

Lawrence Robertson, Jr.
PO Box 1448
Tubac, Arizona 85646

Bradley Carroll

88 E. Broadway Blvd.
MS HQE910

P.O.Box 711

Tucson, Arizona 85701

Jeff Schlegel
1167 W. Samalayuca Dr.
Tucson, Arizona 35704-3224

Laura Sanchez

P.O. Box 65623
Albuquerque, New Mexico
87103

Nellis Kennedy-Howard
Travis Ritchie

Sierra Club Environmental
Law Program

85 Second Street, 2nd Floor
San Francisco, CA 94105

Safeway, Inc.

Attn: Lissa Maldonado-Kiser
5918 Stoneridge Mall Road
Pleasanton, California 94588




