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13 C If3 E3 I J  R N S , Coni in i ssi o ncr 
!-XJLJG LITTLE, Commissioner 
FWQ S'U !MP, Coinmissioner 
I i )M bORESE, C'ornmissioner 

Before the Arizona Corporation Commission 

.! Stephen Gehring, Bobby Jones, Lois 

.It m s  Private ( ' i t i xns ,  Injured Parties, 
C'omplai nants, 

VS. 

P, iYSON WATER CO. INC./RROOKE 
: I Y l t  17 113s INC. 

Respondents. 

DOCKET NO. W-0.35 f 4 4- 12-0008 

NOW COMES. thc Coinplainants J .  51ephen Gehring, Bobby .Jmt -i c t ~ ~ ~ i  Lots Jones, purwant t o  4.A.( '. 

14-3-1 I O  (B)  for aii extension of time and to continue the required re';pcFiiw date of 1)ccembcr 2, 201 5 at 4:OO 

b'.m. to file exceptions to the recoinmcndations of the Adininistratice 1,:i~lv .Iutlgc to the Commissioner.; m l  t ( ~  

,~~nltlnuc I c i r i n g  by the Commissioners for an additional Thirty (30) ::I Srxtv (00) Days h r  thc follou 

The Adininistrative Law Judges recomiriencjations ((37 pages) are dated Novcinber 23, 20 IS and mailed lo 

thc c 'omplainants on the same clay; 

2 ,  ('oniplainants only received the recommendations on Novcniber 27. 30 : i;. 

1 Coinplainants arc required to respond b y  Ikceinbcl- 2. 201 5 :it 4 3 0  t i  : ! I .  ~ V I U X  in fact Coinplainants arc not 

even given Ten days to respond by the requircci date of l'bcce17 

itnd tile exceptioiis to the recoinrncndations o r  to prcparc for a I I L ~ ;  in;; \;n IJcccmber 8"' and 9"', 20 15; 
-?-WEE 

7 hc Administrative Law Judge has taken nearly Fvm a i d  one ha1 t ' .  10 iriahc hcr rccoti7tiicndatioi~~ to ihc 

C 'omintssioners where in fact such rccommendations should ha\ c' bccn made after conclusion of' the 

Iit,:irttigs on  June 26"' and 27"' 201 2 within Vinety (Jays; 

o r  to preparc a proper rcspti 

:, 



1 

.. 
5.  ’T’hroughout previous proceedings 

contempt for the Commission, its 

the Respondents showed nothing ~ I ( . J -  than an arrogant and egotistical 

Administrative Law Judge and ?iic ‘wiplainants by refusing to coinply 

with the Subpoena(s), Data Requests, requests for Discovery a i i d  I h d o s u r c  and intentionally ignored 

Procedural Orders; 

6. The real concern here has been why havc the (‘omniissioiicrs 

acted appropriately and responded accordingly to their prescribe clut:c~~3 m t l  I csponsibilitics? 

7. The Complainants were left unprepared for the Hearing 011 the < Iplainl schcduled for June 26, 201 2 at 

1O:OO a. in. and arbitrarily denied the Discovery and Disclosure rtqucstti. The Hearing Scheduled on the 

Complaint could not take place on that date while iii fact there rcrnained nuincrous Discovery and 

! Law Judge Nodes not 

Disclosure issues unresolved and administrative process wanting hri: wiac ordered to proceed anyway. 

Pursuant to the Arizona Code of Judicial Conduct: 

Cannon 3. A judge shall perform the duties of judicial office impartially and diligently. 

Cannon 3 A (1). A judge shall hear and decide iiiiitters ossigricd to the judge cxccpt thosc I I I  

which di sq uali fication is required. 

Cannon 3 B (8). A judge shall dispose of all juciicial ~ i i ~ l t t ~ ~ ~  proinpfly, efficiently and fairly. 

Cannon 3 R (8) Comiiicntary. 

Containing costs while presctving Cundaniental riglab G \  n ies. also protects the intcrcsti, ( I !  
judge should monitor a$xi XL;I~C~VIX cases SCI as &- ~qtgc  (52 nlitncwcc and the general public. 

t$jihtiiAtc dilatory practices avoidablc delays and unnecessary cc$s. 

Prompt disposition of the court’s business requires ;i iijitllrc to dwotc adcyuatc time to judiciA 
duties. to be punctual in attending court and expeditious in &tci t?-ijiitjig iiiattcrs under s u h m i s ~ n ,  and t o  
insist that court officials, litigants and their lawyers coopcratc ~ v l t f i  t ~ i t ‘  i d g c  to that end. 

Article 2 Q 1 1 of the Arizona Constitution requires that “;wticC i n  a11 cases shall be adniinictr~rcd 
openly, and without unnecessary delay.” 

Article 6, Q 21 provides that *.L-,vei-y matter subrnit:cc! t c ;  ;I j dg r :  ot’ the superior court for his 
decision shall be decided within sixty days from the d ~ ~ ~ . ~ ~ . : u l , m i s ~ i ( ~ n  thereof. The Suprctnc (‘ourt 
shall by rule provide for the speedy disposition of all matters iicbt ~~~.t. ici!:c? within such period.” 

‘“The administrative law judge’s role i s  analogous to ti iot  x b i  ‘ 3  I I  ini judge. As such, the ALJ IS 
vested with comparable hearing and cJcmsioir pow13.” Fulwooct \. Ilcckler, 594 F. Supp. 540, 547 (D. 
D. c‘. 1984). 

“Administrative Law Judges are not liinitcd to thc positioi~ .,f d‘erce between contcnding partic\. 
their function is “ w e e  that facts are ciearlv and fullv developcd.” “ - J ~ w > r e  not required to sit icily by 
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and permit a confused or meaningless record to be ma&.” Bethleheni Steel Co. v. NLKB, 120 F.2d 
641,652 (D. C. Cir. 1941). 

“The court held that by disregarding those precedents, t i x  i ‘oinmission had actcd arbitrarily and 
capriciously. The Commission may not decide a case one wa) :cd:iy t i i d  a substantially similar c ; ~  
another way toiiiorrow.” Douhleday Broadcasting Co. v. FC‘C, 65SF.2d417,423 (D. C. Cir. 1981). 

“There may not be a rule for Monday, another for ’ f u c s ~ l ~ ~ y .  a rule for gencral application, but 
denicd outright in a specitic case.” Mary Carter Paint Co. v. FTC’, 333 F.2d 654,660 (Sth Cir. 1964). 

“The courts are increasingly requiring agencies that chmgc tlicir minds to explain why, through a 
reasoned analysis indicating that prior policies arc being delibcratcly changed.” Moltenry v. Bond, 668 
F.2d 1185 (1I t”  Cir. 1982); Gaton Rouge Contractors v. FMC, 655 F.2d 1210 (D. C. Cir. 1981). 

1’hc Complainants discovered additional evidence that they attcinpied to provide as reyuircd i n  disclosurc 

and were waiting for additional documentation froin another sourcc thal ~ 3 s  disclosed as soon as they had it in  

hand. Rut  that evidence was not considered due to the cxtrctne bias ;1m1 pc~i i :~ice o!‘.ludge Nodes. 

There was never established a final due date for the conclusion of Discovery and Disclosure as the 

Rcspondents, the Commission, the Administrative Law Judge are foriix,!!y a n t i  ki:owingly aware. 

The Complainnnts’ Data Requests, demands for compliance with is -xtd Subpoenas and any othcr rcqucsi.; 

Ibr Discovery and Disclosure materials can not be shown nor  coiistrucd t o  he iiiwlid or untiincly filed a< the 

Rcspondents have or would misrcprcsent. 

Rcspondcnt “may not claim privilege for corporate records, in  L ~ V  LY-Y : u h  case the records kept 
are not within the protection of the self-incrimination privi1cgc.’- Sbpiro  v. IJnited States, 335 
U.  S. I ,  58 (1948) “required records arc also not protected ky :hc 5“’ Amendment privilege 
against self-incrimination C‘raib v. Bulmash, 777, P.2d I 120 ( ( ‘a ] .  1989) “records reyuirccl by 
law to  be kept in  order that there may be suitable information uf tr;insactions which arc the 
appropriate subjects of governmental regulation and the cnfhrc-cnierit of’ restriction validly 
cstablished” Shapiro v. llnited States, 335 U.  S. 1,58 (1948) Id at 33. 

“Agency subpoena powcr is not confined to those ovcr cvhorn ai may cxcrcise rcgulatory 
jurisdiction, but extends to any pcrsons from whom i t  g ~ - o [ ~ l : y n i  illforination relevant and 
material to its legitimate inquiry.” FCC v. Cohn, 154 F. Supp. M W .  61)f86 (S.D.N.Y. 1957). 

“For an agency to exercise subpoena power, i t  need not show t!i:it i t  hac rcgulatory jurisdiction 
over thc person subpoenaed.” Freeman v. Fidelity-Philadelphi;.L ‘l‘rwt Co., 248 F. Supp. 487 
492 (E.D. Pa. 1965). 

“Testimony and records pertinent to a legitiinate investigation niay be subpoenaed even though 
the subpoena is directed to a third person who in not subject to thc agency’s jurisdiction and who 
is not the subject of the investigation.” llnited States v. Marshall Durbin & Co., 363 F.2d I 
(5‘” Cir. 1966); Freeman v. Brown Bros. Harrinian dk Co.. 357 1’*.26 741 (2d Cir. 1966). 
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*‘All that is necessary is that the records be relevant to ijn invcstrptfoii Illat is within the agency’s 
authority.” Redding Pine Mills v. State Rd., 320 P.2d 25 (C‘al. App. 1958) State v. Mew, 49 
N.W.2d 386 (Minn. 1951). 

“The unduly broad scope of an administrative subpoena m a y  nir iongcr be set up as a dcfknse in 
the c n t k e m c n t  1”wcccding.” FTCI v. Crafts, 355 U.S. 9 (1955) and Popc & Talbot v. Smith, 
340 P.2d 960 (Ore. 1959). 

“Broadncss alone is not sufficient justitication to refusc ci\liwcemcnt c)f a subpoena.” FTC v. 
Texaco, 555 F.2d 862,882 (D. C. Cir. 1977). 

“The fact that compliance might call for thousands of documents is not enough to show the 
subpoena is unduly burdensome.” NLRR v. G.H.R. Energy C’orp., 707 F.2d I10 (5“’ Cir. 
1982). The very purpose of the administrative subpocna IS to tliccovcr arid procure evidence, not 
to prove a pending case, but to make a case if, in  the agency’s judgincnf. thc facts thus discovered 
should justify doing so. EEOC v. Bay Shipbuilding Corp., 658 b.’.2c! 304,312 (7t” Cir. 1981). 

Respondents refused to comply with the Subpoena, Data Kcyuesls. Ili,cowry atid Disclosure without 

I-jiicd i n  their prcscribcd ciutrel, and iusti tication and the Administrative Law Judgc and the Commission 

;irithority and fai led to properly iiiipose coiiipliancc and sanctions. 

‘The Complainants for a1 I of the reasons. stated herein and aboizc I equcsts of the Commission and thc 

Aclministrativc Law Judge to continue the datcs of hearing now schediilecl t‘or December 8“’ and Otl’, 201 5 :ind 

grant ;m extension of time to the (‘omplainants lo filc exceptions to tkc TiCr!(7iincndations of the Administrari\rc 

Law Judge to the Commissioners in  these matters. 

Respectfully submitted this 30‘” day of November, 20 I 5 
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The Original and 13 copies of the foregoing Motion have been mai1cJ tit:: .W“’ day Novcmber, 20 I S to thc 
thl 1 ow i ng : 

DOC‘KFF CONTROL 
ARIZONA CORPORATION COMMISSION 
I200 West Washington Street 
!’hoenix, Arizona 85007 

(‘()pies of the foregoing Motion have been Inailed this .TO”’ day NOVCII:!PC:, 2 0  IS to tlic following: 

Jason Williamson, President 
I’AYSON WATER CO., INC. 
7581 East Academy Boulevard, Suite 229 
I)cnvcr, (‘0 80230 

IXohcrt -1. I lardcastle 
i’. 0. Box 822 18 
%iikersficld. Ca. 93380 

Jaiiicc Alward, Chief Counsel 
I.c.gnl Division 
4RlZONA CORPORATION COMMISSION 
! 200 West Washington Street 
Phoenix, A% 85007 

Ilioinas Rroderick, Director 
!Jtilities Division 
ARIZONA COR PORATION COMMISSION 
1200 West Washington Street 
i’hocnix, A% 85007 

Motion for an Extension of Time to Respond and I”t’epare f’apc s 


