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DOCKETEO I-y iI- P 
--_1_ __lll_ 

BEFORE THE ARIZONA CORPORATION COMMISSION 

SUSAN BITTER SMITH BOB BURNS TOM FORESE 
CHAIRWOMAN COMMISSIONER COMMISSIONER 

DOUG LITTLE BOB STUMP 
COMMISSIONER COMMISSIONER 

) DOCKET NO. E-01345A-13-0248 
) [N THE MATTER OF THE 

4PPLICATION OF ARIZONA ) RESPONSE TO ARIZONA PUBLIC 
PUBLIC SERVICE COMPANY FOR ) SERVICE COMPANY’S MOTION TO 
4PPROVAL OF NET METERING ) AMEND “INTERLOCUTORY” ORDER 
COST SHIFT SOLUTION. ) 

1 
Intervenors Renz Jennings and William Mundell (“Intervenors”) respond to the motion 

)y Arizona Public Service Company (“APS”) dated September 25, 2015, to Amend Final 

lecision No. 7525 1 (“APS Motion”). Notwithstanding more than two pages of name-calling 

md vitriol introducing the APS Motion, the record continues to demonstrate that the Due Process 

:lauses of the 14th Amendment of the U.S. Constitution and the Arizona Constitution continue to 

)e violated as long as this docket remains open with Commissioners Forese and Little 

larticipating while questions regarding APS’s involvement in their election remain unresolved. 

Contrary to APS’s continuing divination regarding what the scope of this docket concerns 

i d  how the Commission will rule in APS’s favor, the APS Motion does not alter the fact that 
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the due process issues raised by Intervenors’ Application for Rehearing have not been addressed. 

It is the Commission, not A P S ,  that must decide whether to continue this piecemeal approach to 

addressing policy outside of a full rate case, and it is each Commissioner who must determine 

whether to use the power granted them by the Arizona Constitution in Article 15, Section 4 to 

demand what Arizona citizens and APS ratepayers deserve to know: What role did APS and its 

parent company Pinnacle West Capital Corporation (“Pinnacle West”) play, and what did they 

and their allies spend through Arizona Free Enterprise Club (“AFEC”) and Save Our Future 

Now (“SOFN”), to influence the outcome of the 2014 Arizona Corporation Commission races 

and elect Commissioners Forese and Little?’ The proof that answers these questions is uniquely 

in the hands of APS, Pinnacle West and their allies, including AFEC and SOFN, and that proof 

:an be required to be produced by each and all of the ACC Commissioners under Article 15, 

Section 4 of the Arizona Constitutiom2 Until the proof is provided, the objective evidence 

:learly indicates the involvement of APS and Pinnacle West was so substantial that it reached 

levels that exceed those tolerated by the Due Process Clause under the standards established in 

Caperton v. A.T. Massey Coal Company, 556 U.S. 868 (2009); see also Ariz. Const. art. 2, 6 4. 

The view that this objectively determined conclusion is sufficiently supported comes not from 

‘allegations about rumor,” as APS claims in its Motion; it is instead supported by the official 

A.R.S. 3 40-241 also grants the Commission and each Commissioner the authority to demand 
.he information necessary to put this matter to rest. 

’ The continuing claim that requiring disclosure of campaign donors, even to a 501(c)(4) 
‘independent” expenditure committee, somehow violates APS’s or Pinnacle West’s First 
imendment “right” to free speech thoroughly has been shown to be legally baseless by the 
ubmittal in a related docket (No. AU-00000A-15-0309) by former Chief Justice Thomas Zlaket. 
Vothing in Citizens United, Buckley v. Valeo or any other source of law on the matter holds to 
he contrary. See Citizens United v. FEC, 558 U.S. 310 (2010), Buckley v. Valeo, 424 U.S. 1 
1976). The State of Arizona, and each Commissioner on behalf of the State and its citizens, has 
L compelling state interest to uphold in requiring the narrowly tailored obligation for regulated 
xtilities to disclose any direct or indirect participation in Arizona elections, especially those for 
he Commission itself. The clearest example that the interest in disclosure is “compelling” is that 
t was placed, by the founders of the State of Arizona, as supported by Congressional enactment 
)f the Arizona Enabling Act, in Arizona’s own Constitution. See 36 U.S. Stat. 557, 568- 579. 
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statements by APS and Pinnacle West spokesmen and the very CEO of the organizations in his 

.emarks to Pinnacle West  shareholder^.^ It does not matter whether that intentionally-created 

:onclusion has been cemented in Arizonans’ minds by APS correctly or in the hope, falsely, of 

Ienerating influence on Commissioners. The result is the same: The creation of the appearance 

jf impropriety if Commissioners Forese and Little continue to sit in judgment of the issues 

xought forth in this docket. As the Court in Caperton already demonstrated, even if 

Sommissioners Forese and Little believe they have not been influenced and subjectively can 

iemonstrate they hold no bias, as each has claimed to do in letters dated October 2,2015, filed in 

his docket, due process still requires they recuse themselves. Cuperlon 421 US. at 877. That 

he spending was “independent” of their campaigns or even was contrary to their wishes does not 

natter either. See id. at 884 (holding that the object of inquiry is not the subjective or even 

)bjective views of the decision maker, but rather the “objective and reasonable perceptions” of 

he public). Instead, recusal or disqualification is appropriate and required. Further, with this 

last election as the only significant violation of the 100-year history of the understanding that 

egulated utilities should not participate in Arizona Corporation Commission elections, swift 

d o n  now by requiring disclosure to resolve this controversy may be the best hope for Arizona 

70ters and rate payers to be free of monopoly influence in the selection of the Constitutionally- 

.rested commission seats in the upcoming election cycle. 

Intervenors, who served as Commissioners themselves, stand before the Commission for 

he proposition that, for more than 100 years, regulated utilities properly have avoided 

iarticipating, or even giving the appearance of participating, in the elections to select their own 

egulators. The Commission was established in Arizona’s Constitution to provide protection of 

If the facts were otherwise, and APS or Pinnacle West did not fund AFEC and/or SOFN to 
upport their activities in the 2014 Commission race, one would think APS would say so now- 
n direct response to Intervenors’ Application for Rehearing. But APS has not done that. 
nstead, it has filed its motion to amend, arguably in an effort to divert attention away from the 
ipplication for Rehearing and the reality that the fundamental question right now is who the 
‘ecision makers should be-and on that question, the answer is that Commissioners Forese and 
M e  should not participate-they should have recused themselves, but now having refused to 
o so, should be disqualified. 
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Arizona rate payers from the immense power granted to monopolies that operate in a protected 

business environment. Only with revelation in 20 13 of inadvertent expenditures in the 

Commission races, followed by the unprecedented flood of “independent” funds into the 2014 

Commission races, have Arizona rate payers faced the prospect that the monopolies the 

Commission is to regulate would now spend millions of dollars to influence those who elect the 

Commissioners who are to oversee those monopolies. Because the Commissioners are to 

provide independent, quasi-judicial service to Arizona, due process requires not, as fear mongers 

Seem to suggest, that Commissioners Forese and Little resign or otherwise be removed from 

3ffice; due process only requires that, like many judges concede on a regular basis, they should 

not participate in the matters with respect to which the due process concerns arise. In this case, 

:hey need to sit out participating in this docket. 

APS does make a single effort to make a legal point in its Motion. APS claims that 

yehearing is not allowed on Decision No. 7525 1 because that decision is “interlocutory” and not 

‘final.” First, a party must exhaust “administrative” remedies before resorting to an appeal to 

;he courts. In this instance, if Intervenors’ Application for Rehearing had not been filed, one 

:ertainly would expect APS to claim Intervenors could not appeal from this docket on the issues 

;et forth in the Application at a later time because they failed properly to exhaust their 

idministrative remedies timely. See Save Our Valley Assoc. v. Ariz. Corp. Comm’n, 216 Ariz. 

216, 165 P.3d 194 (2007) (appellant’s appeal dismissed because appellant failed timely to file an 

ipplication for rehearing with the Commission despite having filed a motion for reconsideration 

In the same matter); see also A r k  Corp Comm’n v. Superior Court, 21 Ariz. App. 523, 521 P.2d 

154 (Ariz. App. 1974) (holding that the time for appeal runs from the denial of a specific 

tpplication for rehearing and not from the time of any other remaining applications in the same 

natter; a party loses its appellate right based on its own filing, not the filings of others). 

Second, the A P S  Motion creates, apparently from whole cloth, the notion that a “final” 

n-der is not “final” unless “substantive rights” have been “decided.” No such legal doctrine 

:xists with respect to Commission orders, notwithstanding the inapposite legal authority cited in 

ootnote 4 of the APS Motion. Specifically, for authority, APS cites ARS Section 40-253(A). 
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While that provision does state “[alfter any final order or decision . . . ,” the use of the words 

“any final” does not define what is required for a decision to be “final.” The entry of the formal 

“Decision” No. 7525 1 following a five-month process completed by an Administrative Law 

Judge and the Commission, with formal testimony and briefing, the issuance of formal Findings 

of Fact and Conclusions of Law, all contained in a 27 page Order seem to meet the concept of 

“final” in any ordinary meaning of the word. Moreover, the provision does not say that to be 

“final” any “substantive rights” have to be “decided.” Further, the case APS references, 

Industrial Comm ’n v. Superior Court, 5 Ariz. App. 100, 423 P.2d 375 (1967), only discusses a 

denial by the superior court of a motion to dismiss, and concludes that such a denial is not a final 

judgment under A.R.S. Section 12-2 10 1, which has nothing to do with Commission proceedings. 

The case merely reflects almost black letter law that denial of a motion to dismiss in a court does 

not amount to an appealable order. 

Third, even assuming that, for an order to be “final” under the statute, “substantive 

rights’’ have to be decided, Decision 75251 did decide such rights. Decision 75251 contains 

recitations of the positions of the parties, including an intervenor’s positon that the reset 

application included requests by APS that could not (and cannot) be decided in any setting other 

than a rate case; staff concluded that while the Commission could proceed without the rate case, 

it should not do so and importantly, the Commission decided: 

A proceeding with this scope can establish the cost of service [something APS is still asking 
for now] and the existence of and size of the alleged cost shift and determine to what extent 
the LFCR adjustor should be reset. While the LFCR mechanism may not be a long term 
solution to address the alleged lost fixed costs associated with DG solar adoption, it may offer 
an effective interim solution. While this issue can be further explored in APS’ next rate case, 
that rate case will be filed June 2016 and will not be decided until over a year after that. Any 
resolution resulting from the rate case would likely not be in effect until over two years from 
today. We believe that is too long to wait to address the potential issues presented herein. 

[Order 75251 at para. 164, p. 321 

Deciding to decide now, in the face of arguments to await APS’s next rate case, including 

recommendations from staff, did address substantive issues-three Commissioners said that 

holding such decisions until APS’s next (and self-delayed) rate case is too long a time to wait. 

Most important, in this regard, Decision 75251 is final on the notion that a hearing would be 
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held-the Commission could have adopted the staff position that no hearing would be held and 

all the issues in the reset application would be held over to a rate case. That concept by itself 

suggests finality-at least on that issue. That very fact has substantive implications and even 

now, APS’s offer to “narrow” the hearing just selectively to determine “costs” is substantive 

because APS wants the creation of only certain findings of fact (“found” without the benefit of 

full information) that it then can take to the deferred rate case. A P S  is seeking substantive 

decisions one step at a time to delay the repeal of its current over-earning while using its 

monopoly to disadvantage its competitors. That a decision may be made outside a rate case, and 

without all the issues impacting cost of service that would be open to discussion in a rate case, 

arguably is the substantive question. 

Conclusion 

As previously requested, and notwithstanding the APS Motion, Rehearing of Decision 

No. 75251 should be granted and Commissioners Forese and Little should be disqualified from 

adjudicating further proceedings regarding this matter based on the information already publicly 

available and objectively considered. If, however, the Commission believes further information 

is necessary, then it should exercise its authority under Article 15, Section 4 of Arizona’s 

Constitution with respect to APS and Pinnacle West spending in the 20 14 ACC election, or grant 

the opportunities for parties to undertake discovery on the subject. 

RESPECTFULLY SUBMITTED this 5th day of October, 2015. 

B B ; - 
David P. Brooks 

Hallman & Affiliates, P.C. 
201 1 North Campo Alegre Road, Suite 100 
Tempe, Arizona 8528 1 

Brooks & Affiliates, PLC 
15 15 North Greenfield Road, Suite 10 1 
Mesa, Arizona 85205 

Attorneys for Intervenors, Renz Jennings and William Mundell 
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Docket Control 
4rizona Corporation Commission 
1200 W. Washington Street 
'hoenix, Arizona 85007 

2opy of the foregoing sent by electronic and regular mail to: 

lanice Alward 
4rizona Corporation Commission 
I200 W. Washington Street 
'hoenix, Arizona 85007 

Mark Holohan 
Arizona Solar Energy Industries Association 
2 122 West Lone Cactus Drive, Suite 2 
Phoenix, Arizona 85027 

]wight Nodes 
irizona Corporation Commission 
I200 W. Washington Street 
'hoenix, Arizona 85007-2927 

David Berry 
Western Resource Advocates 
P.O. Box 1064 
Scottsdale, Arizona 85252-1 064 

rhomas Broderick 
irizona Corporation Commission 
I200 W. Washington Street 
'hoenix, Arizona 85007 

ZOASH & COASH 
I802 North 7th Street 
'hoenix, Arizona 85006 

3 e g  Patterson 
Water Utility Association of Arizona 
p16 W. Adams, Suite 3 
'hoenix, Arizona 85007 

laniel Pozefsky 
1 10 W. Washington, Suite 220 

'hoenix, Arizona 85007 

(ristin Mayes 
1030 N. Third St. Suite 200 
'hoenix, Arizona 850 12 

3iancarlo Estrada 
Zstrada-Legal, PC 
1030 N. 3rd Street, Suite 770 
'hoenix, Arizona 850 12 

3arry Hays 
702 E. Highland Ave. Suite 204 
'hoenix, Arizona 850 16 
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John Wallace 
22 10 South Priest Drive 
Tempe, Arizona 85282 

W.R. Hansen 
Property Owners and Residents Assoc. 
13 8 15 W. Camino del Sol 
Sun City West, Arizona 85375 

Albert Gervenack 
1475 1 W. Buttonwood Drive 
Sun City West, Arizona 85375 

Lewis Levenson 
1308 E. Cedar Lane 
Payson, Arizona 85541 

Patty Ihle 
304 E. Cedar Mill Rd 
Star Valley, Arizona 85541 

Bradley Carroll 
88 E. Broadway Blvd. MS HQE910 
P.O. Box 71 1 
Tucson, Arizona 8570 1 

Anne Smart 
The Alliance for Solar Choice 
45 Fremont Street, 32nd Floor 
San Francisco, California 94 105 
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Kevin Fox 
Keyes & Fox LLP 

Oakland, California 946 12 
436 14th St. - 1305 

Court S. Rich 
Rose Law Group pc 
7144 E. Stetson Drive, Suite 300 
Scottsdale, Arizona 8525 1 

Erica Schroeder 
436 14th Street 
Suite 1305 
Oakland, California 946 12 

Todd Glass 
Wilson Sonsini Goodrich & Rosati, PC 
701 Fifth Ave., Ste 5100 
Seattle, Washington 98 104 

Tim Lindl 
Keyes, Fox & Wiedman LLP 

Oakland, California 846 12 
436 14th St. - 1305 

Timothy Hogan 
5 14 West Roosevelt 
Phoenix, Arizona 85003 

Thomas Loquvam 
400 N. 5th St, MS 8695 
Phoenix, Arizona 85004 

Gary Yaquinto 
2 100 North Central Avenue, Suite 2 10 
Phoenix, AZ 85004 

Meghan Grabel 
2929 N. Central Ave. Suite 2 100 
Phoenix, AZ 850 12 

Patrick Quinn 
Arizona Utility Ratepayer Alliance 
5521 E. Cholla St. 
Scottsdale, AZ 85254 

Craig Marks 
10645 N. Tatum Blvd. 
Suite 200-676 
Phoenix, AZ 85028 

Nicholas Enoch 
Lubin & Enoch 
349 North Fourth Avenue 
Phoenix, AZ 85003 

Michael Patten 
Snell & Wilmer L.L.P. 
One Arizona Center 
400 East Van Buren Street, Suite 1900 
Phoenix, Arizona 85004 
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