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IN THE MATTER OF TUCSON ELECTRIC 
POWER COMPANY, INC. FOR (1) 
APPROVAL OF A NET METERING TARIFF 
AND (2) PARTIAL WAIVER OF THE NET 
METERING RULES. 
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DOCKET NO. E-01933A-15~0fgb 

STAFF’S REPLY BRIEF 

The Utilities Division (“Staff ’) of the Arizona Corporation Commission (“Commission”) 

hereby files its response discussing whether the actions requested by Tucson Electric Power 

Company’s (“TEP” or “Company”) March 25,2015, Application in this Docket should be considered 

in a rate case proceeding. As directed by the Administrative Law Judge (“ALJ”) in the April 28, 

2015, Procedural Order, the parties filed initial briefs by May 15, 2015. The parties were further 

directed to file any response briefs by May 29, 2015. Staff continues to assert that the issues raised 

by TEP should be addressed in its next rate case. 

I. BACKGROUND. 

On May 15, 2015, eight of the parties that were granted intervention filed initial briefs in 

response to the ALJ’s April 28, 2015, procedural order. Of the eight parties that filed initial briefs, 

five of the parties recommend that the issues be addressed in the Company’s next rate case, two of 

the parties assert that the issues can be addressed outside of a rate case, and one party seeks to 

enforce the settlement agreement that TEP entered into in its last rate case. In particular, both TEP 

and the Residential Utility Consumer Office (“RUCO”) argue that the relief the Company is seeking 

can and should be addressed outside of a rate case.’ Mr. Koch, The Alliance for Solar Choice 

(“TASC”), The Arizona Solar Deployment Alliance (“ASDA”), Vote Solar, and Staff, primarily and 

... 

TEP Initial Br. at 6; RUCO Interim Solution Br. at l(“RUC0’s Brief). 
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to varying degrees believe the issues raised by the Company are best addressed within a rate case? 

The Arizona Solar Energy Industry Association (“ARISEIA”) moved to dismiss the application and 

have the Commission order TEP to comply with the settlement agreement that it entered into in its 

last rate case.3 

11. THE ISSUES RAISED BY THE PARTIES DO NOT PREVENT THE COMMISSION 
FROM ADDRESSING THE ISSUES RAISED BY TEP IN ITS APPLICATION. 

A. The Commission May Lawfully Process TEP’s Application Outside Of A Rate 
Case. 

TASC argues that TEP’s Application attempts unconstitutional single-issue rate making. 

Citing to Scates v. Arizona Corporation Commission, TASC asserts that the Commission is required 

to determine the “fair value” of a utility’s property and use that value as the utility’s rate base, and 

then determine what the rate of return should be and then apply that figure to the rate base in order to 

establish just and reasonable  tariff^.^ TASC claims that TEP’s Application seeks to 

unconstitutionally bypass these constitutional requirements. 

TEP, on the other hand, asserts that because the initial net metering tariffs and the periodic 

annual avoided cost resets are done outside of a rate case, that any change to its tariff can also be 

done outside of a rate case. The Company argues that such actions are not inconsistent with the legal 

requirements of Scates.’ The rationale asserted by TEP is that the relief sought does not impact its 

fair value or result in an increase in its authorized rate of return. Similarly, RUCO asserts that if, in 

fact, TEP’s proposal does not adjust the rate base or the rate of return, then the Company’s proposed 

tariff would not create any fair value issues. RUCO claims that a revenue neutral proposal which 

simply shifts costs within the residential rate class would not violate the requirement to find fair 

value. 

Staff agrees with RUCO and TEP that the Commission is not required to address the issues 

raised by TEP’s Application in a rate case, but for different reasons. Further, Staff disagrees with 

Koch Initial Br. at 3; TASC Br. at 1; ASDA’s Br. at 1, Vote Solar Support of Dismissal Br. at 1; 
Staffs Mot. to Dismiss at 1. 
ARISEIA’s Combined Initial Br.; Motion to Dismiss, and Mot. to Enforce Settlement Agreement 
Br. at 4 (“ARISEIA’s Brief’). 
TASC Br. at 4,188 Ariz. 531,578 P.2d 612 (App. 1978) 
188 Ariz. 531,578 P.2d 612 (App. 1978). 
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TASC’s determination that the Commission is prohibited from engaging in rate making absent a rate 

:ase. The holding in Scates is contrary to what any of these parties are asserting. The holding is 

nuch narrower. A distilled view of that case criticized the Commission for increasing rates without 

my consideration of the impact: 

We . . . hold that the Commission was without authority to increase the rate without 
any consideration of the overall impact of that rate increase upon the return of .  . . [the 
utility], and witho;t, as specifically required by our law, a determination o f .  . . [the 
utility’s] rate base. 

The Scates Court determined that the Commission had violated Arizona’s constitutional provisions 

:egarding ratemaking by setting rates without any consideration of the utility’s rate base and without 

my inquiry into the effect of the increase upon the utility’s rate of return. 

The Court, however, was careful to make clear that a full rate case is not required for every 

rate change. As the Court specifically stated, 

[tlhere may be exceptional situations in which the Commission may authorize partial 
rate increases without requiring entirely new submissions. We do not decide in this 
case, for example, whether the Commission could have referred to previous 
submissions 7with some updating or whether it could have accepted summary financial 
information. 

In short, Arizona cases establish that, subject to certain exceptions, the Commission is 

required to consider the “fair value” of a Company’s rate base whenever it changes rates.8 The 

requirement to determine fair value, however, is not the same as requiring a full rate case.’ The 

Commission could move forward with the processing of this Application without violating the 

holding in Scates. Staff, nonetheless, believes that these issues should be addressed in the 

Company’s next rate case. 

... 

... 

... 

~ 

Id. at 537,578 P.2d at 618. 
Id. 
See, US West Commc’n, Inc. v. Ariz. Corp. Comm’n, 201 Ariz. 242, 34 P.3d 351 (2001); Simms v. 
Round Valley Power & Light Co., 80 Ariz. 145,294 P.2d 378 (1956). ’ See, e.g., Decision No. 74202 at 26-27, Docket No. E-01345A-13-0248. 
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B. The Settlement Agreement From TEP’s Last Rate Case Is Not A Barrier To 
Addressing The Issues Raised In This Application. 

TASC and ARISEIA argue, in part, that TEP is prohibited from seeking additional relief from 

the Commission regarding the under-recovery of fixed costs in its Application because TEP raised 

the same exact issue in the Company’s last rate case. More specifically, TASC and ARISEIA assert 

that it is a violation of TEP’s 2012 Settlement Agreement that the Company entered into because it is 

seeking to relitigate the same issue within the context of this Application.” TASC raised five points 

in support of its assertion that TEP is prohibited from seeking relief through this Application due to 

the Settlement Agreement. * 
First, TASC asserts that the Company identified the same lost revenues from distributed 

generation ((‘DG) as an issue in its last rate case.12 Staff does not believe the Settlement Agreement 

would prohibit the Commission from processing this Application, if it determined it is in the public 

interest to do so. Under TASC’s theory, a public service corporation, that enters into a settlement 

would never be entitled to seek relief in a subsequent proceeding on an issue that is the same as that 

addressed in the settlement. However, issues often arise after a settlement has been entered into, 

which require Commission action. The Commission is not precluded from addressing these simply 

because there is a settlement agreement. 

Second, TASC argues that under-recovery of revenue resulting from the adoption of DG was 

a primary issue in the Company’s last rate case. TASC further claims that the signatories to the 

Settlement Agreement proposed that the LFCR be approved to “recover a portion of distribution and 

transmission costs associated with residential, commercial and industrial customers when sales levels 

are reduced by EE and DG,” and that when the Commission approved the Settlement Agreement and 

authorized TEP’s LFCR that “resolved” all issues arising from that Docket.I3 Again, TASC’s 

position is that once an issue is raised and resolved by the Commission that it can never be addressed 

lo TASC Br. at 5; ARISEIA Br. at 2. 
l1 ARISEIA raises essentially the same issues as TASC asserting that the same issues were raised 

and addressed in TEP’s last rate case, and that TEP is prohibited from raising those same issues 
again in this Application. 

l2 TASC Br. at 6. 
l3 Id. at 8. 
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again in the future. For the reasons discussed above, this would make little sense. Staff would also 

refer TASC to section 8.2 of the Settlement Agreement which reads: “Nothing in this Agreement is 

intended to bind the Commission to any specific EE or DG policy or ~tandard.”’~ Staff believes that 

this provision undercuts TASC’s argument that the Commission would be violating the Settlement 

Agreement if it addressed the issues raised in TEP’s Application. 

Third, TASC claims that TEP had the opportunity to ask for the relief that it now seeks in its 

rate case, but chose not to and is now precluded from doing so now outside of a rate case.15 In 

particular, Section 15.2 of the Settlement Agreement indicates that 

the rate design portion of this Agreement shall remain open until July 1, 2014, to 
allow for the possible adjustment of specific tariffs to correct for unanticipated 
customer rate impacts that are determined to be inconsistent with the public 
interest.. . . 

Staff agrees that this provision would have given TEP the opportunity to seek changes to its 

rate design within the context of the Settlement Agreement, but that does not mean that the 

Commission is precluded from considering the issues raised by TEP in its current Application. The 

mere fact that the Settlement Agreement addressed TEP’s under-recovery issue does not preclude 

TEP from seeking relief in the future or the Commission from granting additional relief if necessary, 

and in the public interest. 

Fourth, TASC opines that TEP’s proposed change to its net metering tariff could impact its 

authorized ROE and, therefore must be addressed in a rate case.16 Although Staff agrees that this 

matter should be addressed in TEP’s next rate case, because the Commission will have more tools at 

its disposal to address the issues raised by TEP, that is not to say that the Commission must do so. 

As discussed above, there is no legal prohibition to the Commission addressing the issues raised by 

TEP as long as it determines the impact of any change on the Company’s fair value rate of return, and 

as long as it determines TEP’s fair value rate base.17 

... 

l4 DecisionNo. 73912, Ex. A at 7 (Section 8.2), Docket No. E-01933A-12-0291. 
l 5  TASC Br. at 9. 
l6  ~ d .  at 10. 
l7 Scates, 188 Ariz. at 537,578 P.2d at 618. 
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Finally, TASC states that TEP’s proposal, if approved, would provide TEP with two remedies 

hat address the same problem.18 In particular, TASC indicates that TEP was awarded an LFCR to 

iddress the under-recovery of fixed costs, and the Company is seeking to remedy the same problem 

hrough the modification of its net metering tariff.” Staff believes this argument goes to the merits of 

what TEP is seeking, and not whether it can be addressed in this Application. That being said, TEP 

iled its request to reset its LFCR (“LFCR Reset”) on May 1, 2015, and to the extent there is truly 

werlap between what the LFCR addresses, and the remedy that TEP is seeking in this Application, 

he Commission could address that issue in the LFCR Reset. 

[II. CONCLUSION. 

Although there is no legal requirement that the issues TEP has raised be addressed in a rate case, 

rate case will provide the Commission with more tools to address those issues. Further, addressing 

hese issues in a rate case is more efficient, and will conserve Commission and Staff resources. It is 

Staffs understanding that TEP will in all likelihood be filing a rate case next year. If the 

Clommission ultimately desires to address these issues in this Application, then Staff believes that a 

iearing is necessary. 

RESPECTFULLY SUBMITTED this 29 

Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 
(602) 542-3402 

3riginal and thirteen (A3) copies of the 
foregoing filed this 29 day of May, 
201 5 ,  with: 

Docket Control 
4rizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

l8 TASC Br. at 11. 
l 9  Id. 
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Cogy of the foregoing mailed this 
29 day of May, 2015, to: 

Michael W. Patten 
Jason D. Gellman 
SNELL & WILMER, LLP 
One Arizona Center 
400 East Van Buren Street, Suite 1900 
Phoenix, Arizona 85004 

Bradley S. Carroll 
Tucson Electric Power Company 
88 East Broadway Blvd., MS HQE910 
P.O. Box 71 1 
Tucson, Arizona 85702 

Daniel W. Pozefsky 
Chief Counsel 
Residential Utility Consumer Office 
1 1  10 West Washington Street, Suite 220 
Phoenix, Arizona 85007 

Kevin M. Koch 
P.O. Box 42103 
Tucson, Arizona 85733 

Mark Holoham, Chairman 
Arizona Solar Energy Industries Association 
2221 West Lone Cactus Drive, Suite 2 
Phoenix, Arizona 85027 

Court S. Rich 
Rose Law Group, PC 
7144 East Stetson Drive, Suite 300 
Scottsdale, Arizona 8525 1 
4ttorneys for The Alliance for Solar Choice 

rimothy M. Hogan 
4rizona Center for Law in the Public Interest 
202 East McDowell Road, Suite 153 
Phoenix, Arizona 85004 
Attorney for Vote Solar 

Rick Gilliam 
Director of Research & Analysis 
The Vote Solar Initiative 
1120 Pearl Street, Suite 200 
Boulder, Colorado 80302 

Jill Tauber 
Managing Attorney, Clean Energy Program 
Earthjustice Washington, DC Office 
1625 Massachusetts Avenue, NW, Suite 702 
Washington, DC 20036-22 12 

Chiyere A. Osuala 
Associate Attorney 
Earthjustice Washington, DC Office 
1625 Massachusetts Avenue, NW, Suite 702 
Washington, DC 2003-22 12 

Garry D. Hayes 
Law Offices of Garry D. Hayes, P.C. 
1702 East Highland Street, Suite 204 
Phoenix, Arizona 85016 
Attorney for the Arizona Solar Deployment 
Alliance 

Thomas A. Loquvam 
Pinnacle West Capital Corporation 
P.O. Box 53999, MS 8695 
Phoenix, Arizona 85072-3999 
Attorney for Arizona Public Service Company 

Gregory Bernosky 
Lisa Malagon 
Pinnacle West Capital Corporation 
P.O. Box 53999, MS 9712 
Phoenix, Arizona 85072-3999 
Attorney for Arizona Public Service Company 

Ken Wilson 
Western Resource Advocates 
2260 Baseline Road, Suite 200 
Boulder, Colorado 80302 
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