
MEMORANDUM 

TO: DOCKET CON 

FROM: Michele Finical 
Paralegal 
Legal Division 

DATE: February 23,2015 

RE: Filing Final Rulemaking Packet with the Secretary of State 
A.A.C. R14-2-1805, R14-2-1812 
DOCKET NO. RE-OOOOOC-14-0112 

Please find attached the Final Rulemaking Packet filed February 20, 2015, with the 

Secretary of State's Office in the above-referenced docket. 

Attach. 
Arizona Corporalion Commission 
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AGENCY RECEIPT SECRETARY OF STATE 

Notice of Final Rulemaking 

1. Apency name: Arizona Corporation Commission 

2. The Subchapters, if applicable; the Articles: the Parts, if amlicable; and the 

involved in the rulemakin?. listed in alphabetical and numerical order: 

Subchapters, Articles, Parts, and Sections 
(in alphabetical and numerical order) 

R14-2-1805 
R14-2-18 12 

Action 

Amend 
Amend 



1. 

2. 

3. 

4. 

5. 

AGENCY CERTIFICATE 

NOTICE O F  FINAL RULEMAKING 

Agencv name: Arizona Corporation Commission 

Chapter headinp: Corporation Commission-Fixed Utilities 

Code citation for the Chapter: 14 A.A.C. 2 

The Subchapters, if applicable: the Articles: the Parts, if apDlicable; and the Sections involved in 

the rulemaking, listed in alphabetical and numerical order: 

Subchapters, Articles, Parts, and Sections 
(in alPhabetica1 and numerical order) 

R14-2-1805 Amend 
RI 4-2-1812 Amend 

Action: 

The rules contained in this package are  true and correct as proposed. 

Jodi A. Jerich 
Printed o r  typed name of signer 

2 --A% -/5- 
Date of signing 

Executive Director 
Title of signer 



1. 

2. 

3. 

4. 

5. 

NOTICE OF FINAL RULEMAKING 

TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND ASSOCIATIONS; 

SECURITIES REGULATION 

CHAPTER 2. CORPORATION COMMISSION FIXED UTILITIES 

ARTICLE 18. RENEWABLE ENERGY STANDARD AND TARIFF. 

PREAMBLE 

Sections Affected Rulemakinp Action 

R14-2-1805 Amend 
R14-2-18 12 Amend 

The specific authority for the rulemaking, including both the authorizinp statute (veneral) and the 

statutes the rules are imDlementinp (specific): 

Authorizing statute: Arizona Constitution article XV $ 3; A.R.S. $8 40-202; 40-203; 40-321,40-322. 

Implementing statute: Arizona Constitution article XV $ 3; A.R.S. $0 40-202; 40-203; 40-321,40-322. 

The apency docket number, if applicable: RE-OOOOOC-14-0112 

The effective date of the rules: 

Sixty days after filing with the Secretary of State. 

A list of all previous notices appearing in the Register addressing the final rule: 

Notice of Rulemaking Docket Opening: 

Notice of Proposed Rulemaking: 

The name and address of apencv personnel with whom persons may communicate regarding the 

rulemaking: 

Name: Maureen Scott 

September 19,2014 

September 19,2014 

Attorney, Legal Division, Arizona Corporation Commission 

Address: 1200 W. Washington Street 

Phoenix, AZ 85007 

Telephone: (602) 542-3402 

Fax: (602) 542-4870 

E-mail: mscott6i5azcc.gov 
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Name: 

Address: 

Telephone: 

Fax: 

E-mail: 

Name: 

Address: 

Telephone: 

Fax: 

E-mail: 

Robin Mitchell 

Attorney, Legal Division, Arizona Corporation Commission 

1200 W. Washington Street 

Phoenix, AZ 85007 

(602) 542-3402 

(602) 542-4870 

rmitchell@,azcc.gov 

Bob Gray 

Executive Consultant, Utilities Division, Arizona Corporation Commission 

1200 W. Washington Street 

Phoenix, AZ 85007 

(602) 542-0827 

(602) 542-2129 

b grav@;azcc. gov 

6. An exdanation of the rule. includinp the agency’s reasons for initiatinp the rule: 

The proposed rule changes will clarify and update how the Commission deals with renewable energy 

compliance and related renewable energy credits (“RECs”). The Commission’s Renewable Energy Standard 

and Tariff (“REST”) rules have not been updated since they were approved by the Commission in Decision No. 

69127 (November 14, 2006). Since this decision, the renewable energy marketplace has changed dramatically. 

The existing REST rules require the utility to serve a growing percentage of its retail sales each year via 

renewable energy, with a carve-out for distributed energy (“DE”). The rules were predicated on utilities 

acquiring RECs to achieve compliance. In the DE market, RECs were acquired by the utility when the utility 

gave the entity installing the renewable energy system an incentive. In recent years some utilities have seen 

their incentives eliminated as market conditions have changed. This led to utilities seeking guidance from the 

Commission as to how they should demonstrate compliance with the DE portion of the REST rules when the 

transaction REC acquisition was predicated upon is no longer occurring. This issue was explored in great detail 

in the context of the utilities 2013 annual renewable energy implementation plans as well as in the proceeding 

that culminated in Commission Decision No 74365 on February 26, 2014 (Docket Nos. E-01345-10-0394, etc.). 
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Decision No. 74365 required the Commission Staff to propose new rules to the Commission. Staff made its 

filing, offering a number of options for the Commission to consider. At its September 9, 2014 Open Meeting, 

the Commission in Decision No. 74753 in Docket No. RE-OOOOOC-14-0112, ordered Staff to file a Notice of 

Proposed Rulemaking which seeks comment on the attached changes to the REST rules intended to address the 

issue of utility compliance in the DE market in a post-incentive era. Absent action by the Commission on t h s  

issue, it is unclear how utilities who are no longer offering DE incentives would demonstrate compliance with 

the REST rules’ DE requirements. This is not a critical issue for some utilities in their residential DE andor 

commercial DE segments, as they are far ahead of current compliance goals. However, not all residential DE 

and commercial DE segments for affected utilities are ahead in compliance and thus it is necessary for the 

Commission to provide a new framework for considering compliance with the rules. 

A reference to any studv that the apencv proposes to relv on in its evaluation of or iustification for the 

proposed rule and where the public mav obtain or review the studv, all data underlving each studv, any 

analvsis of the studv and other supportinp material: 

None 

A showinp of pood cause whv the rule is necessary to promote a statewide interest if the rule will diminish 

a previous grant of authoritv of a political subdivision of this state: 

NIA 

The Summarv of the economic, small business. and consumer impact: 

NOTE - The Arizona Corporation Commission is exempt from the requirements of A.R.S. 0 41-1055 relating 

to economic, small business, and consumer impact statements. See A.R.S. 0 41-1057(2). However, under 

A.R.S. 0 41-1057(2), the Arizona Corporation Commission is required to prepare a “substantially similar” 

statement. 

1. NEED: 

Under the present rules, utilities demonstrate compliance with the DE requirement through RECs. 

The proposed rule changes are necessary to address the problem created when DE incentives are 

no longer offered by the utility and the utility therefore no longer obtains RECs from the customer. 

The proposed rule changes do this by noting that the Commission may consider all available 

information. All available information may include measures such as market installations, 
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historical and projected production and capacity levels in each segment of the DE market and 

other indicators of market sufficiency activity. 

The proposed rule changes also provide a new requirement for the reporting of renewable 

production from facilities installed in a utility’s service territory without an incentive which means 

the REC is not transferred to the utility. The proposed rules provide that these non-utility owned 

RECs will be acknowledged for informational purposes by the Commission. This language is 

intended protect the value of RECs and avoid the issue of double counting. 

In addition, new language was added to the rules that explicitly states that RECs remain with the 

entity that created them absent the approval of the entity that they be transferred to the utility or 

another entity. This language is also meant to protect the value of RECs and prevent against the 

issue of double counting. 

NAME AND ADDRESS OF AGENCY EMPLOYEE WHO MAY BE CONTACTED TO 

SUBMIT ADDITIONAL DATA ON THE INFORMATION INCLUDED IN THIS 

STATEMENT: 

Bob Gray, Executive Consultant, Utilities Division 

Arizona Corporation Commission 

1200 W. Washington Street 

Phoenix, AZ 85007 

Telephone Number (602) 542-0827; Fax Number (602) 542-2129 

2. 

3. AFFECTED CLASSES OF PERSONS: 

A. Commission-regulated electric utilities 

B. 

C. The solar industry 

D. Other renewable energy industries 

E. Arizona Corporation Commission 

RULE IMPACT ON AFFECTED CLASSES OF PERSONS: 

A. 

Customers of Commission-regulated electric utilities 

4. 

Utilities subject to the REST rules will have a means to achieve compliance with the DE 

portion of the REST rules in a post-incentive environment. 
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B. Utilities will have to report additional information in their reports in the form of 

production by non-incentivized DE production within its service territory. Utilities are 

already required to meter all DE production within their service territory, so the utility 

already has this information available, and this additional reporting requirement should 

not be burdensome. This reporting is intended to be for informational purposes only. 

The utility may also report information related to market activity. Thus information 

should be readily available to the utility and should not be burdensome. Regulatory 

certainty with respect to the Commission’s rules will benefit all segments of the industry 

involved in the provision of solar, including the utilities, solar providers and customers. 

Some solar industry representatives may believe that the proposed rules do not provide 

sufficient protection for the value of RECs and such belief could also lead to a concern 

that there is a property rights issue if the value of RECs is impaired. These concerns are 

not warranted given the safeguards built into the proposed rules to only acknowledge 

C. 

D. 

kwh production associated with RECs not owned by the utility as well as language 

specifying that RECs are retained by the entity creating them absent the creating entity 

transferring the RECs to the utility or another entity. If the value of RECs were somehow 

impaired, it could have a negative impact on the costs associated with installing solar 

since RECs may be used to offset or lower the cost of the solar installation. Although 

there were some parties in the underlying Commission proceeding who believed the 

value or cost of RECs would be relatively low. 

Some solar industry representatives may believe that no change is necessary to the rules 

or that an alternative proposal should be adopted. 

E. 

5.  COSTS AND BENEFITS TO THE AGENCY: 

The Commission will benefit from having a method for considering utility compliance with the 

REST rules that recognizes that the DE market may be self-sufficient an4 that incentives may no 

longer be necessary to incent solar installations in this market. The Commission will have a more 

complete picture of Arizona’s renewable energy market by having information on all DE 

production in utility reports. The Commission will also benefit from receiving available 
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6. 

7. 

information on market sufficiency and activity. There are minimal costs associated with this 

proposal because the Commission typically performs an analysis of the DE market in conjunction 

with the utilities’ annual implementation plans. 

COSTS AND BENEFITS TO POLITICAL SUBDIVISIONS: 

There will be no impact to political subdivisions because the Commission does not have 

jurisdiction over political subdivisions and the Rules do not apply to them. 

COSTS AND BENEFITS TO PRIVATE PERSONS: 

Many utility customers may benefit from not having to pay more for utilities to acheve 

compliance with the REST rules, as would have resulted from some alternative proposals. 

Customers will benefit fiom the certainty these changes provide regarding the treatment of RECs 

by the Commission in a post-incentive environment. Customers will also be able to retain the 

value of any RECs they own. Some customers who own RECs may believe that the proposed 

rules do not provide sufficient protection for the value of RECs. If customers believe that the value 

of their RECs was brought into question, they may argue that they have property interests in the 

RECs which were being impaired. The Commission has built adequate protections into the rules 

so it is clear that the intent is for non-utility REC owners to retain the value of their RECs. 

COST AND BENEFITS TO CONSUMERS OR USERS OF A N Y  PRODUCT OR SERVICE IN 

THE IMPLEMENTATION OF THE NEW RULES. 

Customers of solar providers should benefit since there will be certainty with respect to REC 

ownership. Customers of the utilities should benefit since they will no longer be paying for 

incentives or additional costs for utilities to procure RECs in this market. 

LESS COSTLY OR lNTRUSIVE METHODS: 

The amendments to the rules are one of the least cost methods for providing utilities with a path to 

DE compliance under the REST rules and, with respect to any incorporated by reference materials, 

provide for the Commission’s rules to be consistent with A.R.S. $ 41-1028 and the rules of the 

Secretary of State. 

8. 

9. 

10. ALTERNATIVE METHODS CONSIDERED: 
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The Commission considered alternative methods offered in the utility annual implementation plans 

as well as the underlying Commission proceeding. A wide variety of proposals were put forward by 

Commission Staff, the Residential Utility Consumer Office, and a variety of other interested parties 

including utilities, solar providers, solar installers and various industry and environmental 

associations. These alternatives included the utility paying to acquire RECs, the utility claiming the 

RECs through interconnection or net metering activities, granting a waiver of portions of the REST 

rules, taking no action, reducing the REST requirement to reflect non-utility owned RECs, re- 

introduction of up-front incentives, creation of a maximum conventional energy requirement, 

utilities counting all RECs toward compliance, and recovery of DE costs through the standard rate 

case process. A number of these proposals had multiple variations. Each option had its pros and 

cons and in some cases parties disagreed on the effect of some proposals on preservation of the 

value of RECs and other issues. Generally the other options were considered to have one or more 

of the following flaws: it increased costs paid by ratepayers through the REST surcharge, it did not 

preserve the 15 percent overall REST requirement, it either did not or it was questionable whether 

it maintained the value of the RECs, and/or it was overly complicated and cumbersome. 

10. A description of the changes between the proposed rules, including supplemental notices, and final rules 

iif applicable); 

11. A summary of the comments made rePardinP the rule and the aPencv response to them: 

INDIVIDUAL/COMPANY 
Tucson Electric Power Company 
(“TEP”) and UNS Electric, Inc. 
(,‘UNS’) 

The Alliance for Solar Choice 
(“TASC”) 

Arizona Public Service Company 

COMMENT 
TEP and UNS have reviewed 
the proposed NOPR revisions to 
the REST Rules and Staff’s 
Comments. The Companies 
have no further comments on 
the proposed revisions at this 
time. 
TASC supports comments of 
Solar Energy Industry 
Association (“SEIA”). SEIA did 
not file any responsive 
comments, so the comments 
that TASC supports are SEIA’s 
initial comments filed 
November 10,2014. 
[initial comments filed 

ACC RESPONSE 
No change is needed in response to 
this comment. 

See response to SEIA comments. 
No change is needed in response to 
this comment. 
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COMMENT 
Vovember 10,20141 

Supports the proposed NOPR 
nodifications to the REST 
Rules as they provide an 
:ffective solution to a lingering 
ssue-compliance within an 
:volving renewable 
:nvironment. A P S  is analyzing 
Staffs comments and will 
.espond, if necessary, in 
qesponsive comments on 
qovember 14. 

APS has asked the 
Commission for guidance on 
how to demonstrate 
compliance when it no longer 
purchases RECs with direct 
cash incentives. 

The NOPR’s proposed 
revisions provide a reasonable 
fiamework for considering 
compliance when direct cash 
incentives are no longer 
available. 

APS supports the NOPR 
proposed rule changes because 
they provide a reasonable post- 
incentive path to compliance, 
preserve the existing REST 
compliance and DE carve-out 
requirement, and resolve 
perceived “double-counting’’ 
of RECs without imposing 
additional costs. 

Any attempt to factor in the 
impacts of EPA’s Clean Power 
Plan (“CPP”) is premature. 

[responsive comments filed 
November 14,20141 
APS believed that the purpose 

ACC RESPONSE 

The Commission acknowledges this 
3upportive comment. No change is 
needed in response to this comment. 

See discussion of this issue in regard 
to APS’ responsive comments. 

The Commission acknowledges thls 
supportive comment. No change is 
needed in response to this comment. 

The Commission acknowledges this 
supportive comment. No change is 
needed in response to this comment. 

The Commission agrees that it is 
premature to make changes to the 
REST rules based on EPA’s 
proposed CPP. No change is needed 
in response to this comment. 

Under the existing REST rules and 
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INDIVIDUAL/COMPANY COMMENT 
of the October 10,20 14 NOPR 
was to establish a means for 
the Commission to determine 
compliance with the REST 
rules in a manner that did not 
require the utilities to acquire, 
then retire, DE RECs. 
Although APS reaffirmed its 
support for the NOPR, APS is 
struggling to understand the 
impact of Staffs November 3, 
20 14 comments, and to 
understand how APS would 
establish compliance under the 
new changes. It appears that 
Staffs modifications remove 
alternative means to 
demonstrate compliance by 
eliminating the nexus between 
compliance with the REST 
rules and the Commission’s 
consideration of all available 
information. APS perceived in 
the NOPR preamble a 
flexibility to determine 
compliance, but, per Staffs 
November 3 comments, it 
appears that all is left for the 
Commission to determine 
compliance is whether the 
utility has sufficient utility- 
owned RECs to meet the 
annual REST’S quantitative 
requirements. If so, utilities 
will have to purchase RECs 
from t h d  parties, resulting in 
a negative impact on 
customers. In the alternative, 
utilities may choose to request 
waivers instead-an outcome 
that challenges the very 
purpose of the rules. Staffs 
November 3 comments 
introduce uncertainty, making 
it difficult to determine 
compliance and leaving the 
fundamental question 
unanswered. APS is open to 
understanding more about how 
utilities can establish 
compliance under Staffs 
revisions, but, for now, it 
appears the only two 
compliance options are 
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ACC RESPONSE 
the NOPR modifications the only 
way to demonstrate compliance 
under the REST rules is via RECs. 
There is no change in how an 
affected utility demonstrates 
compliance. However, under the 
NOPR modifications, an affected 
utility is provided with additional 
clarity in how it can demonstrate 
that it is not out of compliance. 
Namely the Commission would 
formally recognize that it may 
consider all available information in 
considering a waiver request from 
an affected utility, while 
simultaneously ensuring that the 
integrity of RECs is maintained. 
Thus an affected utility is not 
limited to the option of expending 
additional ratepayer fimds to acquire 
RECs, as it has the alternative of 
seeking a waiver of the REST rules. 
No change is needed in response to 
this comment. 



INDIVIDUALKOMPANY 

U.S. Department of Defense and Federal 
Executive Agencies 

Vote Solar 

COMMENT 
acquiring RECs or obtaining a 
waiver. If so, the Commission 
should reject the Nov. 3 
revisions, and adopt the 
modifications in the NOPR. 
Is concerned that utilities will 
be allowed to count non-utility 
owned RECs toward 
compliance under the NOPR 
modifications as DOD/FEA 
believes acknowledgement is 
equivalent to counting RECs 
towards compliance, possibly 
resulting in double counting. 
DOD/FEA therefore opposes 
the NOPR modifications. 

Staffs November 31d wording 
changes may address concerns 
with the NOPR modifications 
but confiiation should be 
sought from the Center for 
Resource Solutions. 

Vote Solar believes key 
provisions are vague. The 
proposed rules appear to 
provide that non-utility owned 
RECs will be acknowledged 
by the Commission for 
informational purposes. Vote 
Solar proposes that the 
Commission be very clear as 
to whether the rules’ language 
means that non-utility owned 
RECs can be used by the 
utility for REST compliance. 
If so, Vote Solar opposes that 
approach, because RECs have 
value and may not be 
conveyed for free to the utility. 
Vote Solar shares the 
Commission’s intent to avoid 
double-counting, but the 
proposed language will 
compromise REC value 

ACC RESPONSE 

The Commission believes that the 
NOPR modifications make it clear 
that acknowledgement of RECs is 
not for compliance purposes. RECs 
not owned by the utilities may not 
be used by the utilities to 
demonstrate compliance and thus no 
double counting would occur. No 
change is needed in response to this 
comment. 

The Commission believes that the 
NOPR modifications make it clear 
that acknowledgement of RECs is 
not for compliance purposes. RECs 
not owned by the utilities may not 
be used by the utilities to 
demonstrate compliance and thus no 
double counting would occur. No 
change is needed in response to this 
comment. 
The Commission believes the 
NOPR modifications are clear and 
that they provide protection for the 
owners of non-utility owned RECs. 
No change is needed in response to 
this comment. 
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INDIVIDUAL/COMPANY COMMENT 
because “acknowledging” non- 
utility owned RECs for REST 
compliance creates a double- 
counting scenario. When 
customer owned RECs are 
used to track REST 
compliance, the utility must 
pay the customer for the value 
of the REC. RECs cannot 
retain market value if they are 
claimed by a utility for RPS 
compliance. If the 
Commission adopts the 
proposed rule changes, 
customers owning RECs in 
Arizona will be unable to 
receive Green-e Energy and 
other certifications for their 
RECs. 

The clarifymg modification 
proposed by Staff “. . .will be 
acknowledged for reporting 
purposes, but will not be 
eligible for compliance with 

clarifies the vague language in 
the proposed rule changes. If 
Staff’s proposed modifications 
in its comments are adopted, 
the value of RECs will not be 
devalued. Vote Solar’s 
concerns with the proposed 
changes are largely addressed 
by the Staffs November 3 
modifications, and we 
therefore support the proposed 
rule changes if Staffs 
modifications are adopted. 

R14-2-1804 and-1 805” 

We recommend that the 
Commission begin using 
WREGIS (or other tracking 
system) to track REST 
compliance, to ensure that any 
RECs used for TT compliance 
is appropriately issued, tracked 

ACC RESPONSE 

The Commission does not believe 
that the wording in the NOPR is 
vague and in need of clarification. 
No change is needed in response to 
this comment. 

This proposal is outside the scope of 
‘his proposed rulemaking. No 
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INDIVIDUALKOMPANY 

Residential Utility Consumer Office 
(“RUCO’) 

COMMENT 
and retired. 

[initial comments filed on 
November 10,20141 

The Commission should 
consider alternative policies to 
resolve the REC issues. 

There is no version of the 
renewable energy policy that 
stops the outflow of RECs to 
other states. 

We support Staffs 
clarification, as it will avoid 
debate each year on the 
meaning behind the term 
“acknowledge”. 

The Rule revision, with Staffs 
clarification, appears to meet 
the end goal of Commissioner 
Brenda Burns to ensure that 
there will not be a claim on the 
RECs of solar adopters. 

[responsive comments filed on 
November 14,20141 
RUCO suggests adding the 
following language to the 
REST rules: “Affected 
utilities, upon approval by the 
Commission, may be 
authorized to use non-DG 
RECs (bundled or unbundled) 
to satisfy compliance of the 
DG carve-out. However, the 
amount of non-DG RECs 
applied to the carve-out cannot 

ACC RESPONSE 
change is needed in response to this 
comment. 

The Commission has considered a 
wide variety of options in over two 
years of proceedings leading to the 
currently proposed NOPR 
modifications. No change is needed 
in response to this comment. 

This issue is outside the scope of 
rule changes contemplated in this 
proceeding but may be something 
the Commission could consider in 
the hture. No change is needed in 
response to this comment. 

The Commission believes that the 
NOPR modifications make it clear 
that acknowledgement of RECs is 
not for compliance purposes. RECs 
not owned by the utilities may not 
be used by the utilities to 
demonstrate compliance and thus no 
double counting would occur. No 
change is needed in response to this 
comment. 

The Commission believes that the 
NOPR makes it clear that RECS of 
solar adopters will not be claimed. 
No change is needed in response to 
this comment. 

The Commission does not believe it 
is necessary to add the language 
proposed by RUCO to the REST 
rules. No change is needed in 
response to this comment. 
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INDIVIDUAL/COMPANY 

Solar Energy Industries Association 

Arizona Solar Deployment Alliance 

exceed the number of RECs 
andor kwhs produced by 
customers who have not 
exchanged their RECs to the 
utility in their respective 
service territory.” RUCO 
argues that this language will 
enable future policies that 
allow DG adopters a choice to 
keep their RECs or provide 
them to the utility, and, if the 
customer decides to keep their 
RECs, the utility will incur a 
small charge that will cover 
the cost of procuring 
inexpensive, unbundled RECs. 
[initial comments filed 
November 10,20141 

We support Staffs November 
3,2014 recommendations as 
set forth in its comments. The 
Commission’s proposal with 
Staff’s recommended 
modifications is aligned with 
the Commission’s intent of 
tracking the DE market while 
protecting ratepayer interests 
in RECs. 

We agree with Staff that these 
clarifying modifications do not 
amount to a “substantial 
change.” Therefore, we 
recommend that the 
Commission adopt its proposal 
as modified by Staff. 

[comment filed on November 
14; 1 
ASDA supports the REST rule 
modifications proposed in this 
docket. ASDA’s main interest 
is to maintain the DG carve out 
currently contained in the REST 
rules and appreciates the 
Commission’s commitment to 
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ACC RESPONSE 

The Commission believes that the 
language contained in the NOPR 
provides for tracking the DE market 
while protecting ratepayer interests 
in RECs. No change is needed in 
response to this comment. 

The Commission, in adopting the 
NOPR language without Staffs 
modifications, moots the issue of 
whether Staff’s modifications 
amount to a “substantial change.” 
No change is needed in response to 
this comment. 

The Commission acknowledges this 
supportive comment and agrees that 
the NOPR modifications preserve 
the DG carve out. No change is 
needed in response to this comment. 



Terry Finefrock 

Robert Bulechek 
(an energy efficiency consultant and 
chair of the Tucson-Pima Metropolitan 
Energy Commission) 

Ryan Anderson 
(the planning, sustainability, and 
transportation policy advisor to City of 
Tucson Mayor Jonathan Rothschild). 

COMMENT 
naintaining the carve out. 

:comment filed on November 
14; Mr. Finefrock also provided 
:omment at the Tucson public 
:omment session] 
Mr. Finefrock said it appears 
hat the NOPR modifications 
nay allow double-counting of 
RECs. 
rJ ss 
Mr. Bulechek fears the REST 
standard will be weakened if a 
utility can count RECs it 
doesn’t own. RECs are a way 
to acknowledge that clean 
energy has health and climate 
effects. 

If a utility uses RECs for 
compliance purposes, it should 
have to pay for them. 

Mr. Anderson read prepared 
written comments of Mayor 
Rothschild into the record. 
Mayor Rothschild urges 
Commission to preserve 
RECs’ integrity; help to keep 
the solar market thriving; 
believes track and recording of 
DE, if used to satisfy utility 
REC requirements would 
erode REC market and 
compromise REST and pursue 
policies that don’t result in 
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ACC RESPONSE 

The Commission believes that the 
VOPR modifications make it clear 
hat RECs not owned by the utilities 
nay not be used by the utilities to 
iemonstrate compliance and thus no 
iouble counting would occur. No 
Zhange is needed in response to t h s  
Zomment. 

TheCommission does not believe 
the REST standard will be 
weakened by the NOPR 
modifications. The Commission 
notes that utilities will not be 
allowed to count RECs they do not 
own towards compliance. No 
change is needed in response to this 
comment. 

The Commission believes that there 
is nothing in the NOPR 
modifications that would allow a 
utility to use RECs they don’t own 
for compliance purposes. 
The Commission believes that the 
NOPR modifications achieve the 
goals discussed by Mayor 
Rothschild. No change is needed in 
response to this comment. 



INDIVIDUALJCOMPANY 

Bruce Plenk 

Terry Finefrock 

COMMENT 
double-counting or a 
regulatory taking. 

The Mayor opposed the initial 
draft of the revisions, but Mr. 
Anderson believes, based on the 
discussion at the Public 
Comment meeting, that Staffs 
November 3‘d filing may satisfy 
the Mayor’s concerns. 

Mr. Plenk thinks Staff 
November 3rd comments 
regarding use of word 
“acknowledge” in proposed 
rules is an important 
clarification. 

Mr. Plenk believes it may be 
useful to seek comments from 
Center for Resource Solutions. 

Mr. Plenk believes the 
Commission should preserve 
the original intent of REST 
rules, and expand the solar 
market. 

Mr. Finefrock would like to 
see CRS comment on the 
proposed revisions. 

Mr. Finefrock believes there 
may be contract law 
implications related to 

ACC RESPONSE 

The Commission believes that the 
NOPR modifications address the 
Mayor’s concerns. No change is 
needed in response to this comment. 

The Commission believes that the 
NOPR modifications are clear in 
regard to the word “acknowledge.” 
No change is needed in response to 
this comment. 

The Commission believes that the 
NOPR modifications make it clear 
that acknowledgement of RECs is 
not for compliance purposes. RECs 
not owned by the utilities may not 
be used by the utilities to 
demonstrate compliance and thus no 
double counting would occur. No 
change is needed in response to this 
comment. 

The Commission believes that the 
original intent of the REST rules is 
preserved by the NOPR 
modifications. No change is needed 
in response to this comment. 

The Commission believes that the 
NOPR modifications make it clear 
that acknowledgement of RECs is 
not for compliance purposes. RECs 
not owned by the utilities may not 
be used by the utilities to 
demonstrate compliance and thus no 
double counting would occur. No 
change is needed in response to this 
comment. 

The Commission does not believe 
there are any contract law 
implications resulting from the 
NOPR modifications. No change is 

15 



INDIVIDUAL/COMPANY w from the NOPR modifications 
and Staffs November 3rd 
wording changes. 

Y ” 

’UBLIC COMMENT ! 
ASDA supports the REST rule 
modifications proposed in this 
docket. ASDA’s main interest 
is to maintain the DG carve out 
currently contained in the REST 
rules and appreciates the 
Commission’s commitment to 
maintaining the carve out. 

In addition to reiterating its 
written comments, APS 
noted that CRS believes 
that Staffs modifications 
would not lead to double 
counting, but say in their 
email that they can’t 
determine for sure until the 
final rule language is 
available, and, even then, 
future Commission action 
could make the RECs 
ineligible for Green-e 
energy. 

RUCO believes that its 
proposed additional 
language, submitted in its 
November 14 comments, 
will set up a “no regrets” 
policy mechanism that, in 
the future, will allow 
utilities to use non-DG 
RECs for REST 
compliance, and this 
language may help to 
comply with EPA rules in 
the future, if that proves 
necessary. 

ACC RESPONSE 
needed in response to this comment. 

ZSSION 
The Commission acknowledges this 
supportive comment and agrees that 
the NOPR modifications preserve 
the DG carve out. No change is 
needed in response to this comment. 

See discussion of APS initial 
comments filed November 10,2014 
and APS responsive comments 
dated November 14,2014. No 
change is needed in response to this 
comment. 

See discussion of RUCO initial 
comments filed November 10,2014 
and responsive comments filed on 
November 14,2014. No change is 
needed in response to this comment. 



12. Anv other matters prescribed bv statute that are applicable to the specific apencv or to anv specific rule 

or class fo rules: 

None 

13. Incorporations by reference and their location in the rules: 

Not Applicable 

14. Was this rule previouslv made as an emerpencv rule? 

No. 

15. The full text of the rules follows: 

TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND ASSOCIATIONS; 

SECURITIES REGULATION 

CHAPTER 2. CORPORATION COMMISSION 

FIXED UTILITIES 

ARTICLE 18. RENEWABLE ENERGY STANDARD AND TARIFF 

R14-2-1805. Distributed Renewable Energy Requirement 
A. Nochange 
B. No change 
C. Nochange 
D. Nochange 
E. Nochange 
F. Any Renewable Energy Credit created by production of renewable energy which the Affected Utility does not 

own shall be retained by the entity creating the Renewable Energy Credit. Such Renewable 
Energv Credit may not be considered used or extinguished bv any Affected Utility without approval and proper 
documentation from the entitv creating the Renewable Energy Credit. regardless of whether or not the 
Commission acknowledged the kWhs associated with non-utilitv owned Renewable Energy Credits. 

G. The reporting of kwhs associated with Renewable Energy Credits not owned bv the utility will be 
acknowledged. 

R14-2-1812. Compliance Reports 
A. Beginning April 1, 2007, and every April 1st thereafter, each Affected Utility shall file with Docket Control a 

report that describes its compliance with the requirements of these rules for the previous calendar year 
provides other relevant information. The Affected Utility shall also transmit to the Director of the Utilities 
Division an electronic copy of this report that is suitable for posting on the Commission’s web site. 

B. The compliance report shall include the following information: 
1. The actual kwh of energy produced within its service territow and the actual kWh of energy or equivalent 

obtained from Eligible Renewable Energy Resources, differentiating between kwhs for which the Affected 
Utility owns the Renewable Energy Credits and kwhs produced in the Affected Utility’s service territow 
for which the Affected Utilitv does not own the Renewable Energy Credits; 

2. Nochange 
3. No change 
4. Nochange 
5. No change 
6 .  Nochange 

C. The Commission may consider all available information and may hold a hearing to determine whether an 
Affected Utility’s compliance report satisfied the requirements of these rules. 
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E F 

Note: The C o k s s i o n  is exempf fiom the requirements of A.RS. fj 41-1055 relating to 
economic, small business, and commer hpact statements. However, under A.R.S. 6 41-1057, 
the Csmmission is required to prepare a “substantidPy similar’’ statement. 

1. 
’Ibis rulemaking meads A.A.C. R14-2-1805 (“8 1SOS’) md Rl4-2-1812 (*$ 1812”) in the 
Commission‘s Renewable Energy S t a n a  and Tariff (“REST”) d e s  by dcling the following: 

PLa i ~ ~ ~ ~ ~ ~ t i ~ ~  of the mienmaking. 

Creating a new f j  1805(F) stating that a renewabk energy credit (“‘) created by 
production of renewable energy not owned by an affected utility is owole$ by the entity 
creathg the REC and that ;tn af€ected utility cannot use or extinguish such a REC withut the 
entity’s approval and docmentation from the en ti^, even if the Co-sion 
“ackaowledges” the reporting of the kilowatr-burs ( “ k W )  associated with the REC; 
Creating a new 4 1805(Gj moarncirrg that the reporting G f  kWhs associated with non-utility- 
owned RECs “uill be acknow9edged” for reportkg pmposes, but will not be eXigible for 
compliance wit31 5 1804 and 5 1885; 
Amending 8 1812(A) to expand the scope of the infomation to be reported annually b3~ B 

utility to include ‘cother relevant idomation”; 
Amending $ 1812@)(1) to expand t he  specific information to be reported annually by B 

utility to include kwhs of energy produced Within its service tdt51-y for which the affected 
utility does not. own the associated RECs, which must be differentiated &om the kWhs of 
energy for which the affected utility does own the RECs; and 
Amending 4 18 I2(C) ’to diow the C o d s s i o n  to “consider aff available infomation” when 
reviewing rn affected utility’s annual repart filed under 8 18 22. 

The REST d e s  require ax affected utility to serve a growing percentage sf its retail sales each 
year via renewable energy, with a carveout for distributed energy (,,DE”>. The mST rules were 
predicatd on rttiXities q u i r b g  REGS to achieve compliance. In the DE market, FtECs were 
acqzrired by B utility when the u t i l i ~  gave the entity instalikg the reneta.able energy system an 
incentive. Xn recent years, these incentives have been nearly or entirely eliminated BS market 
~cbnditi~ns have changed, with grata adoption of DE without incentives, This led to utilities 
seeking guidance from the Commission as to how they should demonshate compliance wit31 the 
DE cave-out of the E S T  mles v&m the trmactioo REC acquisition was predicared upon is no 
longer oceuning. 
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Decision No. 74753 (September 15,2014), to file a Notice of Proposed Rulemaking using 
specific language origirmaiy suggested by Commissioner Brenda Burns in comspondence to the 
docket. The specific language was intended to &ow the COITU~SS~O~ to b o w  bow many 
renewable energy kWhs are being produced within aEected utilities’ service territories through 
DG, without depriving anyone of a right to own the attributes of a renewable energy product and 
without weakening, or even being perceived as weakening, the existing REST gods. 

The NPRM Preamble stated that the proposed rule changes would clarify and update how the 
Commission deals with renewable energy compliance and related RECs and would address how 
utilities h t  are no longer offering DE incentives in exchange €or DE RECs would demonstrate 
csmpfice with the DE portion of the E S T  des. According to the W M  Pream’tle, the 
proposed d e  changes would accomplish this ”by noting that the Commission may consider dl 
available iafo&on[, including] meEtsures such 8s market installations, historical and projected 
production Eend capacity IeveIs in each segment of the DE market[,] md other indicators of 
m k e t  sufficiency activity.’’ The NfPM Preamble pointed out tlrat ufilities will also be required 
to report renewable production from facilities installed in the utilities’ service territories without 
an incentive and for which the RECs are not transferred to the utilities and that “these mn-utility 
owned ItE%s will be acknowledged for informational purposes by the Commission . . . [to] 
protect the vaiue of RECs and avoid the issue of double counting.” The NPRM Preamble also 
stated the following, in reference to &e affected utilities’ new reporting of non-incentivized DE 
production within their sentJce territorks: “This reporting is intended to be for informational 
purpi?ses onty.” 

In spite of the NPRM Preamble language indicating ehat non-utility owned K3Cs would be 
acknowledged for in€ormatiod purposes (ie., not far compliance purposes), cornenters 
expressed concern fhat the NPRM proposed d e s ,  especially their use of “acknowledged,” were 
vague and potentially a threat to REC integrhy. Comcnters expressed concern that 
acknowledgment would be linked to compliiance and would result in double counting of W C s  
rrot 5md by &ected utilities, which some asserted would be a taking of the value offhose 
REGS fkom their owners and potentially a regulatory ralcing in violation of the Fifkh Amendment 
Takings Clause. In response to the comments criticizing the NPRM language as vague and 
potenti;itIy damaging to REC integrky and value, Staff filed Comments in the docket on 
November 3,2014, (“1 I/3 Comments”) to clarify further the meaning and intent behind the 
N?RM h g w g e .  in the IU3 Comments, StaiTeiiminated references to ““compIiance” reporting 
and clarified b* the kWhs associated with RECs not owned by a utility, although reported by a 
utility, would not be eligible to be used for compliance with the REST d e s .  Staff asserted that 
the suggested changes in tlre I1/3 Comments are intended only to clarify the proposed d e  
language ta reflect what was included in the Preamble, Staff does not believe that the d e  
h g m g e  revisions suggested in the ‘I 1/3 Comments change the benefits and burdens of the 
nrlemakbg as proposed in the NPRM and does not believe that those sEggested revisions 
constitute a substantive change. 

The Commission believes #at the suggested modifications in &fie 1113 Coments are not 
necessary to ensure that the finat nUlem*g is consistent ~ i t f i  the Commission’s intent that it be 
informed of all renewable energy production in Anizona without infringing upon any potenxial 
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property right in the WCs and without weakening 01: creathg t h e  perception of weakening the 
REST d e  standards. 

cation sf the perserae; who will be directly affected by, bear the casts of or 
direey benefit %om the ~~~~~~~~. 
The changes to the REST rules will impact the electric utilities regdated by the Commission, 
customers of the electric tttilities regulated by the CO&SS~OTI, the solar industry, and tke 
Commission itself. The: changes m y  ais0 impact o&a renewable energy industries, to the 
extent they are involved with DE, in the s m e  manner md to the same extent as siapilarly situated 
parricipmts in the solar industry wodd be nffected. 

3. 
8. 

dkettfy affected by the i ~ ~ ~ ~ e ~ ~ ~ t i ( ~ ~  and ~~~~~~~~~g d the ~ ~ ~ ~ ~ ~ g .  
The Commission will benefit as a result of receiving a more complete picture of AX~ZOXKA’S 
renewable energy market by having info&on on ail DE production provided in utility reports 
required ta be filed annuafly under the REST rules. The Commission will also benefit from 
receiving and being able to consider any other relevant available infbrmatian, such a5 
infomation related to market sdficiency and activity. The Commission will[ incup minimal 
added costs Erom processing lhis additional information, but these costs should be relatively 
consistent with the costs the Commission has typicdly incurred in perfomkg an analysis of the 
DE market in conjunction ~ t h  utilities’ annual REST Implementation Plans. The Commission 
does not anticipate that it will need to make any change in personnel resources E& a result of the 
revisions to the rules annd does not believe &e changes to the d e s  shadd have my itnxpa~t 
on any other state agency. 

A cost benefit ~ ~ ~ ~ y ~ ~ s  of the folliowhg: 
The prc~irabk costs and benefits to the ~ ~ ~ e ~ e ~ ~ ~  agency and other agencies 
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an dfected utility from such inclusion w~uld result from the utility’s choice rather than as a 
direct result of the d e s .  

Members of the sohr and any other renewabie energy industPies involved in DE will be 
benefited because the d e s  Will clarie tfie C o d s s i m ’ s  approach to fhe DE carve-out of the 
REST d e s  in a post-incentive environment, making it clear that the Commission wilt administer 
the REST rules in B mannef that protects tfie o ~ e r ~ h i p  and value of RECs that are not owned by 
affected utilities. The Commission understands that some interested ~ ~ S O R S  consider REC 
ownership to involve property rights that are protected under the Fifth Amendment Takings 
Clause, and the Commission’s rules adopted herein are intended to have no detrimental impact 
upon any such property fights that m y  exist. The Commission’s revisions to the REST rules are 
intended to ensure tbat REC integrity is protected and that double counting of RECs does not 
occur as the result of any Commission action. 

4. 
businessa, agencies and polWd subdivkions of this state directly affected by the 
rulemaking. 
The Commission dots not believe that this rulemaking will have any impact on private or public 
employnenr in any entity directly affected by the nzlernaking. 

A general description of the probabie impact on private and public eimpl5permt in 

5. 
statemerat stm& include: 
a. 
The Commission does not believe that w y  of tkie dfected utilities snbject to the rrales would 
qudi€y as s d  businesses as defined in ARS. Q 41 -1001. The Commission does believe that 
some solar or other renewable energy industry participants may be small businesses. Status as a 
df business should not change the manner or extent to which a market partkipant would be 
impaiGted by this nrlemakimg. 

A statement of the probabie impact of the ruIexrmsPkinng on small brrsinesses. The 

An i~~~~~~~~~ af the srnnnM businesses subject to the rulemaking. 

b, The ~ ~ ~ ~ i s t r ~ ~ ~ e  and other costs required for ~ ~ ~ ~ i i ~ n ~ e  with the ~ ~ ~ ~ ~ k i ~ ~ .  
Affected utilities &I. incur minimal additbnal costs related to the creation and submission of 
their reports filed mua l ly  under $18 12, as the utilities Will be required to provide additional 
information. in those reports. The additional costs Will be minimal, however, because the x w  
Sonnation to be provided should be readily available t0 the utilities. The changes to the d e s  
do not create any other new obligations. 

c. 
to redmce the impact on small businesseg, with reasom for the agency% decisiun to use or 
not b use each method. 
The Comdssion does not believe that any of the afTected utilities subject to the d e s  wodd 
qualib as small businesses as defined in A.R.S. 6 41 -1 001 or that any h p c t  on any of the 
affected utilities as a result of rrhLis de&g would be sufficiently significant to d e  reduction 
possible or necessary. Nor does tbe Commission believe that this rulemaking will result in any 
adverse impacts on any small businesses ‘chat may be impacted. 

A ~~~n~~~~ of the ~e~~~~ prescribed in seetion 41-1Q3S that the agency may nse 
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cted by the ~ l l e ~ ~ ~ n ~ .  
Customers will benefit from the certainty the rule revisions will provide regwding the treatment 
of €ECs by the Comission in a post-incenthe environment. Customers will be able to retain 
the value of any WCs they own and thus will be able to use those RECs in any manner that they 
see fit, including makhg those E C s  available for sale. The Commission understands that some 
interested persons consider BEC ownership to involve property rights that we protected under 
the Fifth Amendment Takings Clause, and the C o ~ s s i o p l ~ ’ ~  rules adopted herein are intended 
to have no detrimental impact upon any such property rights that may exist. The Commission’s 
revisions to the REST d e s  me intended to ensure thar. fQEC integrity is protected and that double 
counting of RECs does not occur as the result of my Commission action. 

6. A $ t a ~ ~ ~ e ~ t  of the probable eBwt OD state revenues. 
The Pule changes are nat expected to have any impact on state r-v enues. 

7. A. description of any less iuxtmsive or less mstlly alternative methods of achieving tbe 
purpose of tbe proposed rulemaking, including the monetizing of the costs and benefits for 
each option and prrrtviding the rationale far not wing nonselwtcd alternatives. 
The Commission considered pllunerozfs alternative options before deciding upon the rule 
revisions being adopted though this rulemaking. A wide variety of proposals were put fopth in 
utilities’ annual REST Implementation Plans, in the Commission docket that led to Decision No. 
74365, by Cornmission Staff in &is docket before the Comission issued Decision Eo. 74753, 
and by a variety of interested parties who participated in this matter, including the Residential 
Utility Consumer Office (“RWCW), affected utilities, members of the solar industry, and vnsious 
industry and environmental associations. Each alternative had pros and cons as well as 
proponents aad opponents, and the Commission decided on the d e  revisions being adopted 
through this rulemaking because each other option was generally considered to have at least o m  
of the following flaws: it would increase costs paid by ratepayers through the REST surcharge; 
it would not preserve the I5 percent overall REST requirement; it would not preserve tht: DE 
canrcre-out; it would not provide adeqwte protection for non-utility owned REGS; or it would be 
overly compkated, cumbersome, or costly to implement, 
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D 0 c K ETE COMMISSIONERS 

SUSAN BITTER SMITH - Chairman 
BOB STUMP 
BOB BURNS 
DOUG LITTLE 1 
TOM FORESE I-- 
IN THE MATTER OF THE PROPOSED 
RULEMAKING TO MODIFY THE RENEWABLE 
ENERGY STANDARD AND TARIFF RULES. 

DOCKET NO. RE-OOOOOC-14-0112 

DECISION NO. 74935 

ORDER CORRECTING ERRORS 
IN DECISION NO. 74882 
NUNC PRO TUNC 

Open Meeting 
January 22,201 5 
Phoenix, Arizona 

BY THE COMMISSION: 

* * * * * * * * * * 

Having considered the entire record herein and being h l ly  advised in the premises, the 

Arizona Corporation Commission (“Commission”) finds, concludes, and orders that: 

FINDINGS OF FACT 

1. On December 31, 2014, the Commission issued Decision No. 74882, adopting 

revisions to Arizona Administrative Code (“A.A.C.”) Sections R14-2-1805 and R14-2-1812. In the 

Decision, the Commission directed: 

IT IS FURTHER ORDERED that the Commission’s Utilities 
Division Staff/Legal Division Staff shall prepare and file with the Office 
of the Secretary of State, for publication as an approved final rule, a 
Notice of Final Rulemaking that includes the text of the amended R14-2- 
1805 and R14-2-1812, set forth in Exhibit A, and a Preamble that 
conforms to Arizona Revised Statutes lj 41-1001(16)(d) and includes a 
summary of comments and Commission responses as set forth in Exhibit 
E and an Economic Impact Summary consistent with the Economic, Small 
Business, and Consumer Impact Statement attached hereto as Exhibit F. 
The Commission’s Utilities Division Staff/Legal Division Staff shall also 
file with the Office of the Secretary of State the separate Economic, Small 
Business, and Consumer Impact Statement attached hereto as Exhibit F, 

S:\SHARPRINGREST Rufemaking\l40112-NPTro.doc 1 
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along with any additional documents required by the Office of the 
Secretary of State for publication and codification.’ 

Decision No. 74882 incorporated Revised Brenda Burns Proposed Amendment No. 1 

“Burns No. l”), which altered language in the Recommended Opinion and Order (“ROO”) and 

:ntirely replaced Exhibit E to the ROO, but did not make any changes to Exhibit F to the ROO. 

3urns No. 1 included a request for “all conforming changes” to be made. As adopted, Decision No. 

’4882 includes Exhibit F as it appeared in the ROO, with no conforming changes. 

2. 

3. On January 8, 2015, Staffs Request for an Errata Procedural Order was filed in this 

locket, requesting that the Hearing Division issue an Errata Procedural Order in this matter to reflect 

levera1 minor corrections to Exhibit F to Decision No. 74882. Staff included a “corrected Exhibit F” 

ncorporating those minor corrections. 

4. The Exhibit F attached to Sta f fs  Request for an Errata Procedural Order (“corrected 

Zxhibit F”), which is attached hereto and incorporated herein, makes minimal changes to conform to 

he revisions to A.A.C. R14-2-1805 and R14-2-1812 made through Burns No, 1 and adopted in 

Iecision No. 74882. 

5 .  Decision No. 74882 should be corrected, nunc pro tunc, to reflect the corrected 

Exhibit F, attached hereto, so that the minimal changes reflected in the corrected Exhibit F are 

2dopted and included in the rulemaking filings made with the Office of the Secretary of State 

pursuant to Decision No. 74882. 

CONCLUSIONS OF LAW 

1. Pursuant to Arizona Constitution, Art. 15, 5 3, the Commission has authority and 

jurisdiction to amend A.A.C. Title 14, Chapter 2, Article 18 as adopted in Decision No. 74882. 

2. Decision No. 74882 should be corrected, nunc pro tunc, as discussed herein. 

. . .  

. . .  

. . .  

. . .  

’ Decision No. 74882 at 49. 
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ORDER 

IT IS THEREFORE ORDERED that Decision No. 74882 is hereby corrected, nunc pro tunc, 

with the corrected Exhibit F attached hereto. 

IT IS FURTHER ORDERED that this Decision shall become effective immediately. 

IN WITNESS WHEREOF, I, JODI JERICH, Executive 
Director of the Arizona Corporation Commission, have 
hereunto set my hand and caused the official seal of the 
Commission to be affixed at the 
this ( 14% day of 2015. 

1, in the City of Phoenix, 

3 

XSSENT 

XSSENT 
;H:tv 
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EXHIBIT F 

Economic, Small Business, and Consumer Impact Statement 
Prepared Pursuant to AJLS. Q 41-1057 

Note: The Commission is exempt h m  the requirtrnentS of A.R.S. 0 41-1055 relating to 
economic, small business, and c o m e r  impact statements. However, under A.R.S. § 41-1057, 
the Commission is required to prepare a “substantidly similar” statement. 

I. 
This rulemaking amends AAC. R14-2-1805 (“4 1805”) and R14-2-1812 (“5 1812”) in the 
Commission’s Renewable Energy Standard and Tariff (“REST”) rules by doing the foliowing: 

An identification of the rulemaking. 

Creating a new $ 18050 stating that a renewable energy credit (“REC”) created by 
production of renewable energy not owned by m affected utility is owned by the entity 
creating the REC and that an af€& utility m o t  w or extinguish such a REC without the 
entity’s approval and documentation from the entity, even if the Commission 
“acknowledges” the reporting of the kilowatt-hours (“kWhs”) associated with the REX; 
Creating a new Q 1805(G) announcing that the reporting of kwhs associated with non-utility- 
owned RECs “will be acknowledged” for reporting purposes, but will not be eligible for 
comptiance with 5 1804 and fi 1805; 
Amending Q 1812(A) to expand the scope of the information to be reported annualIy by a 
utility to include “other relevant infomation”; 
Amending 0 1812(B)(1) to expand the specific information to be reported annually by a 
utility to include kwhs of energy produced within its swvice territory for which the affected 
utility does not own the associated RECs, which must be differentiated fiom the kwhs of 
energy for which the affected utility does own the RECs; and 
Amending Q 1 8 12(C) to allow the Commission to “consider all available information” when 
reviewing an affected utility’s annual report filed under 0 1812. 

The REST d e s  require an affected utility to serve a growing percentage of its retail d e s  each 
year via renewable energy, with a carve-out for distributed energy (“DP). The REST rules were 
predicated on utilities acquiring RECs to achieve compliance. In the DE market, RECs were 
acquired by a utility when the utility gave the entity instaliing the renewable energy system an 
incentive. In recent years, these incentives have been nearly or entirely eliminated as market 
conditions have changed, with greater adoption of DE without incentives. This led to utilities 
seeking guidance from the Commission as to how they should demonstrate compliance with the 
DE carve-out of the REST rules when the transaction REG acquisition was predicated upon is no 
longer occufiing. 

The Commission has explored this issue in great detail in the context of several consolidated 
dockets that CUImioated in Commission Decision No. 74365 February 26,2014). That Decision 
required the Commission’s Utilities Division (“Staff”) to propose new rules. Staff initially 
proposed to the Commission seven different concepts for a new regulatory approach to the REST 
rules to address the changes in the market. Mer considering these different concqts and 
stakeholder comments filed in response to those comments, the Commission directed Staff, in 
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Decision No. 74753 (September 15,2014), to file a Notice of Proposed Rulemaking using 
specific language originally suggested by Commissioner Brenda Burns in correspondence to the 
docket The specific language was intended to allow the Commission to know how many 
renewable energy kWhs are being produced within affected utilities’ service territories through 
DG, without depriving anyone of a right to own the attributes of a renewable energy product and 
without weakening, or even being perceived as weakening, the existing REST goals. 

The NPRM Preamble stated that the proposed rule changes would clarify and update how the 
Commission deals with renewable energy compliance and related RECs and would address how 
utilities that are no longer off- DE hmt ives  in exchange for DE RECs would demonstmte 
compliance with the DE portion of the REST rules. According to the NPRM Preamble, the 
proposed rule changes would accomplish this “by noting that the Commission may consider all 
available information[, including] measures such as market installations, historical and projected 
production and capacity levels in each segment of the DE market[,] and other indicators of 
market sufficiency activity.” The NPRM Preamble pointed out that utilities will also be required 
to report renewable production h m  facilities installed in the utilities’ service territories without 
an incentive and for which the RECs are not transferred to the utilities and that “these non-uti2ity 
owned RECs will be acknowledged for informational purposes by the Commission . . . [to] 
protect the value of RECs and avoid the issue of double counting.” The ’MPRM Preamble also 
stated the following, in reference to the affixted utilities’ new reporting of non-incentivized DE 
production within their service territories: “This reporting is intended to be for informutional 
pwpses only.” 

In spite of the NPRM Preamble language indicating that non-utility owned RECs would be 
acknowledged for informational purposes (ie. ,  not for compliance purposes), commenters 
expressed concern that the NPRM proposed d e s ,  especially their use of “acknowledged,” were 
vague and potentially a threat to REX integrity. cornmenters expressed concern that 
acknowledgment would be linked to compliance and would result in double counting of RECs 
not owned by affected utilities, which some asserted would be a taking of the value of those 
RECs from their owners and potentially a regulatory takixg in violation of the Fifth Amendment 
Takings Clause. In response to the comments criticizing the NPRM language as vague and 
potentizilly damaging to REC integrily and value, Staff filed Comments in the docket on 
November 3,2014, (“1 1/3 Comments”) to clarify further the meaning and intent behind the 
NPRM language. In the 1 1/3 Comments, Staff eliminated references to “compliance” reporting 
and clatified that the kWhs associated with RECs not owned by a utility, although reported by a 
utility, would not be eligible to be used for compliance with the REST d e s .  Staff asserted that 
the suggested changes in the 11B Comments are intended only to clarify the proposed rule 
language to reflect what was included in the Preamble. Staff does not believe that the rule 
language revisions suggested in the 11/3 Comments change the benefits and burdens of the 
rulemaking 8s proposed in the WRM and does not believe that those suggested revisions 
constitute a substantive change. 

The Commission believes that the suggested modifications in the 11/3 Comments are not 
necessary to ensure that the f d  rulemaking is consistent with the Commission’s intent that 
informed of all renewable energy production in Arizona without infringing upon my potential 

2 DECISION NO. 74935 



DOCKET NO. RE-00000C-14-0112 

property right in the RECs and without weakesing or creating the perception of w&ening the 
REST rule standads. 

2. 
directly benefit from the rulemaking. 
The changes to the REST rules will impact the electric utilities regulated by the Commission, 
customers of the electric utilities regulated by the Commission, the solar industry, and the 
Commission itself. The changes may atso impact other renewable energy industries, to the 
extent they are involved with DE, in the m e  mama and to the m e  extent as similarly situated 
participants in the solar industry would be affected. 

An identification of the persons who will be directly affected by, bear the costs of or 

3. 
a. 
directly affected by the implementation and enforcement of the rolemaking. 
The Commission will benefit as a result of receiving a more complete pictun: of Arizona’s 
renewable energy market by having idormation on all DE production provided in utility reports 
required to be filed annually under the REST rules. The Commission will also benefit from 
receiving and being able to consider any other relevant available infomation, such as 
information related to market sUaciency and activity. The Commission will incur minimal 
added costs from processing this additional information, but these costs should be relatively 
consistent with the costs the Commission has typically incurred in performing an analysis of the 
DE market in conjunction with utilities’ annual REST Implementation Plans. The Commission 
does not anticipate that it will need to make any change in personnel resources as a result of the 
revisions to the rules and does not believe that the changes to the rules should have any impact 
on any other state agency. 

A cost benefit analyst of the following: 
The probable costs and benefits to the implementing agency and other agencies 

b. 
affected by the implementation and enforcement of the rulemaking. 
There should be no impact to political subdivisions because the Commission does not have 
jurisdiction over political subdivisions, and the REST rules do not apply to them. 

The probable costs and benefits to a political subdivision of this atate directly 

c. 
rulemaking, including any anticipated effect OD the revenues or payroll expenditures of 
employem who are subject to the rulemaking. 
Electric utilities subject to the REST rules will have a better understanding of the Commission’s 
approach to the DE cme-out of the REST rules in a post-incentive environment. Utilities will 
be required to report additional information in their annual reports under the REST rules, in the 
form of data regarding all DE production w i t k  their service territories, including DE production 
for which no incentives have been paid and the RECs ate not owned by the utilities. Utilities are 
already required to meter all DE production within their service territories, so the utilities should 
already have all of this information available and should not be burdened by the requirement to 
include it in their reports required to be filed annually under the REST rules. Utilities may also 
choose to report additional relevant information related to market activity. This Xormation 
should be readily avaiiable to the utility, and a utility would not be significantly burdened if it 
chose to include additional relevant i d o m t i o n  in its annual report. Additionally, any burden on 

The probable costs and benefits to businesses ly afkted by the proposed 

3 DECISION NO. ’4% 



DOCKET NO. RE-OOOOOC-14-0112 

an affected utility from such inclusion would result from the utility’s choice rather than as a 
direct result of the rules. 

Members of the solar and any other renewable energy industres involved in DE will be 
benefited because the rules wilI clarify the Commission’s approach to the DE wve-out of the 
REST rules in a post-incentive environment, making it clear that the Commission will admmste r 
the REST d e s  in a manner that protects the ownership and vaiue of RECs that are not owned by 
affected utilities. The Commission understands that some interested persons consider REC 
ownership to involve property rights that are protected under the Fifth Amendment Takings 
Clause, and the Commission’s rules adopted herein are intended to have no detrimental impact 
upon any such property rights that may exist. The Commission’s revisions to the REST d e s  are 
intended to etlllure that REC integrity is protected and that double counting of RECs does not 
occur as the result of any Commission action. 

1 .  

4. 
businesses, agencies and poIiticaI subdivisions of this state directly affected by the 
rulemaking. 
The Commission does not believe that this rulemaking will have any impact on private or public 
employment in any entity directly affected by the rulemaking. 

A general description of the probabie impact on private and public employment in 

5. 
statement shall include: 
a. 
The Commission does not beiieve that any of the affected utilities subject to the rules would 
qualify as small businesses as defined in ARS. 5 41-1001. The Commission does beiieve that 
some solar or other renewable energy industry participants may be smaU businesses. Status as a 
smaU business should not change the manner or extent to which a market participant would be 
impacted by this rulemaking. 

A statement of the probable hnpact of the rulemaking on small businesses. The 

An identification of the small businesses subject to the rulemplking. 

b. The administrative and other costs required for compliance with the rulemaking. 
AfFected utilities will incur minimal additional costs reiated to the creation and submission of 
their reports filed annually under 0 18 12, as the utilities will be required to provide additional 
idormation in those reporis. The additional costs will be minimal, however, because the new 
information to be provided should be readily available to the utilities. The changes to the rules 
do not create any other new obligations. 

c. 
to reduce the impact on small businesses, with reasons €or the agency’s decision to use or 
not to use each method. 
The Commission does not believe that any of the affected utilities subject to the rules would 
qualify as small businesses as defined in A.R.S. 0 41-1001 or that any impact on any of the 
affected utilities as a result of this rulemaking would be sufficiently significant to make reduction 
possible or necessary. Nor does the Commission believe that this rulemaking wil l  result in any 
adverse impacts on any small businesses that may be impacted. 

A description of the methods prescribed in section 41-1035 that the agency may use 
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BEFORE THE ARIZONA CORPORATIOh Lviwivimaiun 

ZOMMISSIONERS Arizona Corporation Commission 
30B STUMP - Chairman DOCKETED 
3ARY PIERCE 
3RENDA BURNS 
30B BURNS 
SUSAN BITTER SMITH 

DEC 3 1 2014 

N THE MATTER OF THE PROPOSED DOCKET NO. RE-OOOOOC-14-0 1 12 
RULEMAKING TO MODIFY THE RENEWABLE 
ENERGY STANDARD AND TARIFF RULES. DECISION NO. 74882 

1 OPINION AND ORDER 

DATES OF HEARING: 

PLACES OF HEARING: 

November 12 and 14,20 14 

Tucson and Phoenix, Arizona 

4DMINISTRATIVE LAW JUDGES: 

[N ATTENDANCE: Commissioner Brenda Burns 

Sarah N. Harpring and Teena Jibilian 

4PPEARANCES: Ms. Maureen Scott, Senior Staff Counsel, and Ms. Janet 
Wagner, Assistant Chief Counsel, Legal Division, on 
behalf of the Utilities Division of the Arizona 
Corporation Commission. 

BY THE COMMISSION: 

This matter is a rulemaking to amend two sections within the Arizona Corporation 

Commission’s (“Commission’s”) Renewable Energy Standard and Tariff (“RFSI“’) rules, 

specifically Arizona Administrative Code CA.A.C.7 Sections R14-2-1805 (‘‘8 1805”) and R14-2- 

18 12 (“9 18 12”). The rulemaking would increase the information that an Affected Utility must report 

mually to the Commission by requiring an Affected Utility to report all of the kWhs of energy 

produced within the Affected Utility’s service territory, with differentiation between the kWhs for 

which the Affected Utility owns the Renewable Energy Credits (“RECs”) and the kWhs for which the 

Affected Utility does not own the RECs. The rulemaking would also expressly allow the 

Commission to consider all available information when reviewing an Affected Utility’s report filed 

under 0 1812(C). 

* * * * * * * * * * 
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Having considered the entire record herein and being fully advised in the premises, the 

:ommission finds, concludes, and orders that: 

FINDINGS OF FACT 

5ackeround 

1. On February 26, 2014, in Docket Nos. E-01345A-10-0394 et al. (“Track & Record 

locket”’), the Commission issued Decision No. 74365, “Opinion and Order on Track and Record 

md Potential Alternatives.” In Decision No. 74365 (February 26, 2014), the Commission made the 

ollowing background Findings of Fact that are helpful to an understanding of this rulemaking: 

11. Background 
A. DG Carve-out 
5 1. The REST rules require Affected Utilities (electric utilities 

in Arizona subject to the REST rules), including the Utilities involved in 
this proceeding, to serve a portion of their annual retail load with 
renewable energy. Thirty percent of Affected Utilities’ renewable energy 
requirements must come from renewable distributed generation (“DG”). 
Half of this Distributed Renewable Energy Requirement, (“DG carve- 
out”) must come from residential applications, and half from non- 
residential, non-utility applications. Each year, the renewable requirement 
increases incrementally. In 2014, Affected Utilities must serve 4.50 
percent of their retail load with renewable energy, 1.35 percent of which 
must be DG. After 2024, the REST rules require Affected Utilities to 
serve 15 percent of their retail load with renewable energy, 4.50 percent of 
which must be DG, 

B. REEs 
52. To establish compliance with the REST rules, including the 

DG carve-out, Affected Utilities must acquire Renewable Energy Credits 
(“RECs”) from Eligible Renewable Energy Resources. An Affected 
Utility may use RECs acquired in any year to meet annual REST 
requirements, including DG requirements, and RECs are retired upon 
being used for compliance purposes. 

In this case, we examine the parties’ recommendations 
regarding how the Utilities can comply with the DG carve-out in the 

53. 

’ The following were parties to the “Track & Record Docket”: Arizona Public Service Company (“APS”); Tucson 
Electric Power Company (“TEP”); UNS Electric, Inc. (“UNSE”); Freeport-McMoRan Copper & Gold, lnc. and 
4rizonans for Electric Choice and Competition (collectively “AECC”); Solar Energy Industries Association (“SEIA”); 
4rizona Solar Industries Association; Western Resource Advocates; the Vote Solar Initiative; NextEra Energy Resources, 
LLC; Wal-Mart Stores, Inc. and Sam’s West Inc.: US .  Department of Defense and all other Federal Executive Agencies 
YDOD/FEA”); NRG Solar, LLC; Kevin Koch; the Residential Utility Consumer Office (“RUCO”); and the 
2ommission’s Utilities Division (“Staff”). Docket Nos. E-01345A-10-0394 et al., concerned APS, TEP, and UNSE 2013 
REST Implementation Plans as well as an APS application for approval of certain “Green Power” rate schedules. 
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REST rules in the absence of incentives with which Utilities can pay for 
REGS. 

Currently, the Utilities acquire RECs from the owners of 
eligible DG projects through contractual agreements by which customers 
transfer DG RECs to the Utilities in exchange for REST incentives that 
help pay for the cost of installing DG systems. These incentives have 
taken the form of residential and commercial up-front incentives (“UFIs”) 
and commercial performance-based incentives (“PBIs”), which are funded 
by a REST surcharge assessed monthly to every retail electxic service. 
The surcharge is set annually for each Utility pursuant to Commission- 
approved REST tariffs. 

APS’s witness Gregory Bernosky testified that A P S  is in 
compliance with residential DG requirements through 20 16 and with 
commercial DG requirements through 2020. TEP and UNS witness 
Carmine Tilghman testified that UNS is in compliance for its residential 
and commercial DG requirements through 20 13, and that TEP will need to 
acquire new residential DG RECs in 2014, and new commercial DG RECs 
in 2020. 

The REST rules require the Utilities to file a proposed 
implementation plan annually on July I ,  and an annual compliance report 
each April 1. 

UFIs were as high as $4.00 per watt for residential DG 
systems in 2006, but by 2013 had decreased to $0.10 per watt. 

54. 

55.  

56. 

57. 

C. Track and Record Issue 
58. In DecisionNo. 72737 (Janwry 18,2012), the Commission 

noted that APS’s future ability to meet its annual DC REST requirement 
might be in question, due to the rapid lowering of installed costs for solar 
photovoltaic (“PV”) systems, and the resulting reduction in APS’s REST 
surcharge-funded UFI payments to customers with DG systems in 
exchange for RECs. Decision No. 72737 ordered APS to suggest possible 
solutions to the emerging issue in APS‘s 201 3 REST Plan filing. 

59. In compliance with Decision No. 72737, A P S  included the 
“Track and Record” proposal in its 2013 REST filing in Docket No. E- 
01345A-12-0290. In that filing, APS proposed, in the absence of 
incentives, to simply track all energy produced by DG systems installed on 
APS’s system and count that energy for purposes of REST rules 
compliance, hence the proposal’s name “Track and Record.” 

In its 2013 REST filing in Docket No. E-O1933A-12-0296, 
TEP also addressed the issue of REST compliance in the absence of 
incentives to pay for RECs. TEP offered four possible solutions to 
achieving REST compliance in the event TEP no longer uses REST 
incentives to purchase RECs fiom customers who install DG. 

In its 2013 REST filing in Docket No. E-04204A-12-0297, 
UNS offered the same four potential solutions as TEP. 

On October 18, 2012, Staff filed Staff Memoranda and 
Recommended Orders on the Utilities’ 2013 REST filings. In those 

60. 

61. 

62. 

3 
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filings, Staff recommended approval of the APS-proposed Track and 
Record mechanism for REST rule compliance requirements for all three 
Utilities, to be effective for 2013 and beyond for compliance reporting 
beginning April 1,2014. However, Staff noted in its analysis in the APS 
2013 REST docket that several comments had been filed raising issues 
with APS’s Track and Record proposal in regard to the integrity of RECs. 

Between October 29, 2012, and January 17, 2013, WRA, 
SEIA, the Center for Resource Solutions, the Center for Biological 
Diversity, the U.S. Department of Veterans Affairs (,,,A), Vote Solar, 
Solarcity, and AriSEIA filed comments in the A P S  20 13 REST docket, all 
opposing approval of the APS-proposed Track and Record mechanism for 
REST rule compliance requirements. Similar comments were filed in that 
timeframe in the TEP 2013 REST docket. 

64. On January 17, 2013, Staff filed memoranda in the 
Utilities’ 2013 REST filing dockets. In each filing, Staff noted that a 
number of stakeholders had filed comments raising a variety of concerns 
about adoption of APS’s Track and Record proposal. Staff stated that it 
believed the Track and Record proposal had merit, but that due to the 
number and tenor of the opposing comments, the issues related to Track 
and Record and its potential alternatives merited a hearing. Staff 
recommended that the Commission act upon all other aspects of the 
Utilities’ 2013 REST plans, but defer a determination on the Track and 
Record issue, and potential alternatives thereto, to a hearing process. 

Decision Nos. 73636, and 73637, and 73638 did not adopt 
the Track and Record proposal for APS, TEP, or UNS. All three 
Decisions directed the Hearing Division to schedule a procedural 
conference, entertain requests for intervention, hold a hearing, and prepare 
a Recommended Opinion and Order for Commission consideration on the 
Track and Record proposal and potential alternatives, with an evaluation 
of whether adoption of the Track and Record proposal (or alternatives 
thereto) would require modifications to the REST rules. 

66. A full evidentiary hearing was held before a duly 
authorized Administrative Law Judge of the Commission. Evidence and 
legal arguments were taken and entered into the record.2 

In Decision No. 74365, the Commission detemined that it was “reasonable to allow 

the Utilities to request one-year waivers as needed until the REST rules are modified to achieve a 

long-term solution,” that the granting of waivers was a short-term solution, that the Commission did 

“not desire to lessen the requirement that at least 15% of a utility’s retail load be derived from 

renewable energy by 2025,” and that a continuous practice of granting waivers would result in “an 

implicit reduction of the 15% goal.” (Decision No. 74365 at 51.) The Commission also found that 

63. 

65. 

2. 

Decision No. 74365 (February 26,2014) at 9-13 (footnotes omitted). Offrcial notice of this Decision is taken. 
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‘it may be necessary to develop a new methodology to track the utilities’ compliance with the REST 

d e s  in order to achieve a long-term solution.” (Id.) The Commission ordered the REST rules 

>pened, in a new docket, “for the purpose of developing a new methodology for utilities to comply 

with renewable energy requirements that is not solely based on the use of RECs.” (Id. at 55.)  The 

Zommission directed Staff, after consultation with parties to the Track & Record Docket and other 

interested stakeholders, to file proposed new rules with the Commission no later than April 15,2014, 

so that a Notice of Proposed Rulemaking could be addressed at the May 2014 Open Meeting or as 

soon as practical thereafter. (Id. at 55.) 

3. The Commission also ordered that, until the R.EST rules were modified to provide a 

long-term solution, APS, TEP, and UNSE, in their next REST Implementation Plan filings, could 

request permanent one-year waivers of the requirements of $ 1805: ( I d  at 54.) The Commission 

further required each utility granted such a waiver to augment its “Compliance Report,” filed under 9 
1812, by providing information regarding DG4 in its service territory for which the utility had not 

acquired RECs, “not for the purpose of demonstrating the utility’s compliance . . . , but . . . solely for 

the purpose of informing the Commission of the amount of renewable energy being produced in the 

utility‘s service territory.” (Id. at 56.) 

4. The Commission has not held proceedings or issued decisions specifically concerning 

whether affected utilities have achieved or have not achieved compliance with the annual REST 

standards in tj 1804 and 3 1805. (See Tr. I at 16-17, 34.) Rather, the Commission has used the 

reports filed each April under § 1812 when reviewing the affected utilities’ REST Implementation 

Plans for the coming year filed each July under § 1813. (See Tr. I at 34.) If an af5ected utility has 

failed to achieve annual compliance with the REST standard as set forth in 3 1804 and 0 1805, the 

The waivers were described as “permanent” because they would not expire-i.e., the annual requirement waived 

The REST rules define distributed generation as follows: 
would not be an obligation going forward. 

“Distributed Generation” means electric generation sited at a customer premises, 
providing electric energy to the customer load on that site or providing wholesale 
capacity and energy to the iocal Utility Distribution Company for use by multiple 
customers in contiguous distribution substation service areas. The generator size and 
transmission needs shall be such that the plant or associated transmission lines do not 
require a Certificate of Environmental Compatibility Erom the Corporation Commission. 

A.A.C. R14-2-180 1(E). 
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affected utility is required to include a notice of noncompliance in its report filed under 0 1812. (See 

0 1815(A).) The affected utility must include in its notice of noncompliance a computation of the 

shortfall for the year, a plan for making up the shortfall in the current year, and an estimate of the 

costs to meet the shortfall. (0 l815(B).) The REST rules do not require the Commission to take any 

particular action in response to an affected utility’s notice of noncompliance. (See 6 1815(C) and 

(D).) In fact, the REST rules do not specify any penalty for noncompliance with the annual 

requirements set forth in 0 1804 and 0 1805, but instead specify a penalty that the Commission may 

impose after determining that an affected utility has failed to comply with its Commission-approved 

REST Implementation Plan. (0 1815(C).) The specific penalty that the rules authorize the 

Commission to impose, in its discretion after notice and an opportunity to be heard, is denial of rate 

recovery for the costs to meet the shortfall identified in the notice of nonc~mpliance.~ (6 1815(C).) 

The Commission’s focus in implementing the REST rules has been on ensuring that affected utilities’ 

REST Implementation Plans are designed to meet the standards in the REST rules and to serve the 

public interest, not on punishment for failure to meet the standards.6 

Procedural Historv 

5. On March 31, 2014, Staff filed a Memorandum requesting that a generic docket be 

opened for the purpose of commencing a proposed rulemaking on the REST rules as directed in 

Decision No. 74365. As a result, this Docket was opened.’ 

6. On April 4, 2014, Staff filed a Notice of Compliance, in which Staff set forth seven 

different options for REST rules modification (‘Seven Options”). Staff stated that its goal with the 

Seven Options was to engender discussion and have the Commission provide Staff with direction on 

whether and in what manner the Commission desired to modify the REST rules. Staff also raised a 

“fundamental question” needing to be answered at the outset-whether the Commission wants to 

’ The REST rules do not limit the Commission’s general authority to take action or impose penalties after notice and 
an opportunity to be heard. (Q 18 1 S(D).) 

This has been the case since the REST rules were originally adopted, as the Commission consciously decided at that 
time that the enforcement mechanism adopted in the rules-denial of rate recovery for the costs to meet a shortfall- 
would be based upon a finding that an affected utility had failed to comply with its REST Implementation Plan, as 
opposed to a finding of noncompliance with the REST standard itself. (See Decision No. 69127 (November 14,2006) at 
Appendix B at 36-37.) Official notice is taken of this Decision. 

6 

Subsequent references to filings that do not specify a Docket are to filings that have been made in this Docket. 7 
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rack information regarding DG and Distributed Renewable Energy’ (“DE”) activity in each utility’s 

service territory regardless of ownership or only for DGDE activity that each utility owns or 

mchases. Staff stated that the answer to that question would more clearly define what changes to 

he W S T  rules, if any, might be needed. Staff also stated that after consultation among Staff, parties 

:o the Track & Record Docket, and other stakeholders, Staff had determined that consensus would 

lot be reached as to the approach or language to use for new REST rules. Staff‘s Seven Options 

,ncluded the following, each of which was briefly described: 

1. Track & Monitor, 

2. Process Where Utility Would Purchase Least Cost WCs or kWh (“Least Cost 

RECS”), 

Creation of Maximum Conventional Energy Requirement (“Maximum Conventional 3. 

Energy”), 

4. Mandatory Upfront Incentives (“UFIs”), 

5. 

6. 

REC Transfer Associated with Net Metering (‘”REC Transfer”), 

Recovery of DG/DE Costs Through the Standard Rate Case Process (“Rate Case 

Recovery”), and 

7. Track & Record. 

Staff requested that parties to the Track & Record Docket and any other interested stakeholders 

provide initial comments on the Seven Options by April 21, 2014, and provide any reply comments 

by April 28,2014. 

7. On April 2 1,20 14, the Center for Resource Solutions’ (“CRS”) filed its Comments on 

the Seven Options. CRS responded to each of the Seven Options, opposing most of them, at least in 

part, due to concern that non-utility-owned DGDE would be used to determine compliance with the 

REST rules, that this use would result in a claim on the associated RECs, and that the associated 

RECs would thus be ineligible for use in other state Renewable Portfolio Standard (“RFS”) markets 

The REST rules define Distributed Renewable Energy Resources as applications of specifically listed and defined 
technologies that are located at a customer’s premises and that displace conventional energy resources that would 
otherwise be used to provide electricity to Arizona customers (A.A.C. R13-2-180l(B).) 

CRS is a nonprofit organization that certifies RECs through a program called Green-e Energy. CRS’s Executive 
Director, Jennifer Martin, provided testimony in the Track & Record Docket. 
9 
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[Le., for compliance in other states) and in the voluntary market for RECs. CRS stated the following: 

[A]ny use of renewable energy generation . , . its attributes and/or 
associated REXs toward the REST constitutes a claim, eroding the value 
of an associated voluntary market REC. Such is the case even if the 
associated RECs contractually remain with the installer or generation 
owner. The statement “Such REX may not be considered used or 
extinguished by any entity without approval and proper documentation 
from the entity creating the REC.” will not alleviate concerns about REC 
value for buyers of RECs who wish to use them outside of the Arizona 
REST, including other state RPS markets and in the voluntary market for 
RECS.’O 

CRS described the Arizona voluntary market as “vibrant” and stated that Green-e Energy 

verification data showed that, in 201 1, thousands of customers voluntarily purchased renewable 

:nergy in Arizona, and Arizona renewable generators generated 29,997 MWh that were sold into the 

voluntary REC market.” CRS also asserted that the primary market for voluntary RECs in the U S .  

is for RECs certified by Green-e Energy, which certifies and verifies approximately two-thirds of 

overall U.S. voluntary renewable energy sales and more than 90 percent of US .  voluntary retail 

REC sales. CRS emphasized the importance of undisputed ownership of and title to renewable 

Energy attributes, including REC ownership, the claim to own or use renewable energy, and the 

ability to sell that claim and further stated that the Commission’s adoption of a policy that would 

bring those rights into question would “significantly reduce the value of renewable energy for DE 

owners in the state and . . . hinder fhture economic growth in this sector in Arizona.”’* In closing, 

CRS “urge[d] the Commission to maintain its current policy to require the utilities to acquire RECs 

to demonstrate REST c~mpliance.”’~ 

8. On April 21, 2014, the Grand Canyon State Electric Cooperative Association, Inc. 

(“GCSECA”)’4 filed the Cooperatives’ Comments, urging the Commission to reevaluate the REST 

CRS Comments of April 2 1,20 14, at 3. ’’ CRS identified APS and the Salt River Project (“SRP”) as sellers and identified Apollo Group, Inc., University of 
Phoenix, Arid Zone Trees, Arizona Lithographers, ConserVentures, Evolution Beauty Technologies, Inc., Forever 
ResortsBig Bend Resorts, Chisos Mountain Lodge, Forever ResortslGrand Canyon North Rim, LLC, International 
Student Exchange Cards, Inc., and Prime Time Thermographics as purchasers. 

CRS Comments of April 2 I ,  20 14, at 4. 
l3  ~ d .  at 5. 
l4 For purposes of the REST rules, GCSECA identified the following as Arizona cooperative members: Duncan Valley 
Electric Cooperative, Inc.; Graham County Electric Cooperative, Inc.; Mohave Electric Cooperative, Inc.; Navopache 
Electric Cooperative, Inc.; Sulphur Springs Electric Cooperative, Inc.; and Trico Electric Cooperative, Inc. 

12 
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rules to recognize market changes, while protecting the current ability for cooperatives to establish 

their own renewable energy and DG requirements based upon their individual REST Implementation 

Plans, which are reviewed and approved by the Commission annually. The cooperatives did not 

support any of the Seven Options. 

9. On April 21, 2014, RUCO filed RUCO’s Comments on the Seven Options. RUCO 

stated that only Track & Record had the potential to strike the correct balance between all parties, as 

every other option would either cost ratepayers money, invalidate RECs, or present additional 

complexities. RUCO suggested the following options, in order of preference, as striking the right 

balance: (1) The Recommended Opinion and Order (“ROO”) fiorn the Track & Record Docket, with 

Commissioner Pierce’s Amendment Number 1 from the Open Meeting of February 5 ,  2014;15 (2) 

Track & Monitor based on capacity, for which RUCO included a description in an appendix;I6 (3) 

S W s  Track & Record option, if implemented carefully; or (4) A “Back fill” policy requiring those 

who want to keep their RECs to pay a small fee, applied to the REST surcharge, so that the utility 

would have the resources to replace their RECs at no cost to other ratepayers. RUCO stated that 

“very few options [would] strike a better balance than the ROO”; that it would be “detrimental to 

ratepayers to sideline out of state investment”; and that choosing the “incorrect policy” would result 

in effectively punishing businesses and households that held onto their RECs rather than taking 

incentives when they were available. 

10. On April 21, 2014, AECC filed a Notice that it would not be filing initial comments 

on the Seven Options, but desired to reserve the right to file reply comments. 

11. On April 21,2014, SEIA filed Comments on the Seven Options, stating that SEIA had 

supported adoption of the ROO in the Track & Record Docket and that, although SEIA continued to 

believe that the REST ruies provide sufficient ability for utilities to meet compliance through 

requesting waivers, SEIA believed this matter could be a useful forum to provide the additional 

Decision No. 74365 with Commissioner Brenda Bums’s Proposed Amendment No. 1 significantly amended the 
ROO in the Track & Record Docket by inserting infer diu, the requirement for a rulemaking to revise the REST rules. 

In the appendix, RUCO stated that the intent of its policy would be permanently to remove a specific year’s 
requirement for a portion of the REST to be met with DG if analysis (comparison with a market proxy) showed that the 
amount of DG capacity installed without incentives demonstrated market self-sufficiency. RUG0 asserted that RECs 
would not be double counted or claimed and provided a quote from the testimony of CRS’s Ms. Martin to support that. 
RUCO emphasized that implementation would need to be done carefully to ensure that RECs were not invalidated. 

16 
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:ertainty the Commission desired. SEIA stated that any rule change or new Commission policy 

idopted in this matter should adhere to Staffs five original policy goals, supported in the ROO, 

vhich SEIA identified as follows: 

[Goal] 1) 

[Goal] 2) 

Provide a clear and easily documented way for utilities to 
achieve compliance under the REST rules; 
Recognize reality regarding how much renewable energy 
generation is occurring in a utility’s service temtory and 
what fraction has been procured by utilities; 
Minimize the cost to ratepayers; 
Maximize value to the extent possible for those who 
undertake DG installations and Arizona as a whole; [and] 
Be minimally invasive to the REST rules.17 

[Goal] 3) 
[Goal] 4) 

[Goal] 5) 

SEIA stated that many of the Seven Options would fall short of meeting the five policy goals, and 

;pecifically opposed Track & Monitor, Maximum Conventional Energy, and REC Transfer, stating 

hat each would violate Goal 4 by diminishing the value of RECs produced by customers electing to 

install DE in Arizona and might also violate Goal 5 by necessitating fundamental changes to the 

REST rules to allow utilities to meet REST rule requirements based on the actions of others, 

Sllowing the utilities to become “free riders.” SEIA also asserted that Maximum Conventional 

Energy might eliminate the DG carve-out, which SEIA characterized as a “substantial rule change” 

[hat was not supported in the ROO or by most parties to the Track & Record Docket. SEIA stated 

that a waiver of the DE requirement might be in the public interest, asserting that Track & Record 

dluded to a waiver process based on DE market activity, but also stated that Track & Record might 

not prevent double counting of RECs. SEIA expressed support for Least Cost RECs, stating that the 

elements of Least Cost RECs, modified through revisions described as “SEIA’s Proposed 

Alternative,” could uphold all five policy goals. SEIA‘s Proposed Alternative would have the 

Commission (1) adopt the ROO from the Track & Record Docket, (2) adopt a specific detailed 

process for waiver determinations, and (3) allow utilities with waivers to meet their REST 

obligations with non-DE RECs. SEIA asserted that no change to the REST rules would be needed to 

implement SEIA’s Proposed Alternative, but that SEIA could support minimal rule changes to 

l7 SEIA Comments of April 21,2014, at 2 (footnotes omitted). 
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include adding a reporting requirement for all DE capacity installed in an affected utility’s service 

territory, with differentiation between capacity for which the utility did and did not receive RECs, 

and adding specific provisions in A.A.C. R14-2-1816 reiated to waivers. According to SEIA, 

SEIA‘s Proposed Alternative would preserve the value of RECs for DG customers by avoiding 

double-counting without lowering the overall REST requirement. Additionally, however, SEIA 

provided an “Alternative Proposal” that would involve utilities’ exchanging utility-owned RECs (of 

any kind) for customers’ DE RECs, something that SEIA asserted could be done with no incremental 

cost to customers because of “the anticipated surplus of utility-scale RECs.” 

12. On April 21, 2014, Western Resource Advocates (“WRA”) filed its Comments 

regarding the Seven Options, in which it provided a table analyzing each option for practicality, 

direct costs incurred for implementation, whether RECs would be devalued, and whether market 

confidence regarding DE in Arizona would be weakened. WRA asserted that Least Cost RECs 

presented the best option based on this analysis, as it could be implemented via a simple-to-use web- 

based market acquisition process, its costs would be low, it would not devalue RECs by making any 

claim on RECs that a utility did not own, and it would retain market confidence in the Commission’s 

policies to support DE. WRA advocated for the adoption of Least Cost RECs and asserted that no 

changes to the REST rules were needed because the Commission could authorize utilities to purchase 

RECs to meet their DG requirements through the implementation plan process, competitive market 

acquisition would result in the lowest cost WCs, and the REST rules already require utilities to 

report both the amount of DG produced and the number of RECs obtained. 

13. On April 21, 2014, The Vote Solar Initiative (“Vote Solar”) filed a Notice stating that 

it concurred with and supported the comments filed by WRA. 

14. On April 21, 2014, TEP/UNSE filed their comments on the Seven Options, asserting 

that the REST rules should be modified to reflect significant market changes since their adoption, 

most significantly the increase in DG/DE use resulting from reductions in the cost of PV technology 

and the emergence of the leased ownership model. TEP/UNSE stated that it anticipated 

interconnection of DG systems with approximately 10 MW of tota1 capacity during 2014, without 

paying any incentives. TEPAJNSE asserted that the acquisition of the RECs for such DG systems is 
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not possible without incentives, although the REST rules require submission of such RECs for 

sompliance. TEP/UWSE expressed support for Track & Monitor, agreeing with a Staff determination 

that it would not result in double-counting of RECs and further asserting that it would allow utilities 

to achieve REST rule compliance with no additional costs to customers and with less frequent need 

for DG waivers. TEPnTNSE stated that while it would not object to REC Transfer, it was not 

Bdvocating it in this matter due to controversy surrounding net metering. TEPAJNSE opposed all of 

the other Seven Options as costly, complicated, controversial, or unfair. 

15. On April 21, 2014, The Alliance for Solar Choice (“TASC”) filed Comments stating 

that the Commission did not need to choose between preserving the DG carve-out and preserving the 

integrity of RECs because slight modifications to Track & Record would preserve REG integrity, 

preserve the DG carve-out, promote the uptake of DE, and result in no additional costs to ratepayers. 

TASC asserted that the rest of the Seven Options were inadequate and unworkable either because 

they would not maintain both the DG carve-out and REC integrity or because of other policy 

shortcomings. TASC proposed a Modified Track & Record that would require utilities to report the 

total kWhs of energy created from incentivized and unincentivized DE resources each year, would 

compare the annual incremental increase in total kwhs so produced with the historic average annual 

increase from prior years, and would allow the utility to seek a waiver from that year’s required 

incremental increase in DG under the REST rules if the annual increase met or exceeded the historic 

average annual increase. TASC asserted that because the Modified Track & Record would not 

involve a one-to-one link between kWhs and the DG waiver, the integrity of RECs would be 

preserved. TASC also asserted that the Commission would be focusing on the health of the market in 

the absence of incentives as opposed to compliance with the DG carve-out. TASC provided specifics 

regarding how it believed the waivers could and should be implemented. According to TASC, the 

Modified Track & Record would provide benefits including REC retention by owners, retention of 

the DG carve-out, no increased costs to ratepayers, continued annual reporting of renewables, and no 

unnecessary incentives. 

16. On April 21, 2014, APS filed Comments on the Seven Options, supporting Track & 

Monitor as the best option to recognize all DE while ensuring low customer costs, preserving RECs 
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and the DG carve-out, and providing a “clear and certain path for compliance with the DG carve 

out.”’* APS opposed options that it said would require utilities to purchase RECs, would require 

complete revamping of the REST rules, would require customers to surrender RECs in return for net 

metering ~ervice,’~ or would focus on cost recovery rather than on finding a way to achieve DG 

carve-out compliance. APS also criticized Track & Record’s lack of clarity regarding a path for 

utilities to comply with the DG carve-out.” 

17. On April 22, 2014, Staff filed correspondence showing that it had sent the Seven 

Options filing to Jennifer Martin, Executive Director of CRS, with an invitation for CRS to provide 

input on the Seven Options, including any suggested modifications thereto. Staff also expressed a 

desire for CRS to share information regarding other states’ use of RECs and, specifically, CRS’s 

views of Texas’s handling of RECs. 

18. On April 22,2014, the Arizona Solar Deployment Alliance (“ASDA”) filed comments 

to the Seven Options, stating that it was not necessary to revise the REST rules and suggesting that 

the Commission instead adopt a process change ASDA called the Renewable Energy Credit 

Acquisition Program (“RECAP”). ASDA asserted that RECAP would allow customers installing DE 

systems independent of REC purchase programs to choose, during the interconnection process, to 

assign RECs to the utility voluntarily for a 20-year term at no charge, to provide the utility the option 

to purchase RECs by the end of January of the next year at a specified cost set by the Commission 

during REST Implementation Plan proceedings, or to keep RECs. Under RECAP, utilities would 

purchase RECs only if REC donations received were insufficient to reach compliance for a given 

year. ASDA asserted that RECAP would preserve REC integrity while still allowing the utilities to 

take advantage of renewable energy in their service territories. 

’’ APS Comments of April 2 1,20 14, at 2. 
l9 APS asserted, however, that requiring customers to exchange their RECs for net metering tariff service “would not 
result in a compensable taking of property [because] RECs are not property; they were created by the Commission as an 
accounting measure to facilitate measuring utiiities’ compliance with the REST.” (APS Comments of April 21, 2514, at 
3.) APS also stated that if RECs were property (“they are not”), the REC Transfer would not involve a taking of property 
without just compensation under the I1.S. or Arizona Constitutions because of the voluntary nature of the net metering 
progm.  (Id. (citing Bowles v. ~ i Z ~ i n g ~ u ~ ,  321 U.S. 553, 517-18 (1944)).) APS has since acknowledged that RECs 
have value in other forums. (See Tr. I1 at 25.) 

However, APS opined that Track & Record would not result in double counting of RECs because DG RECs would 
only be reported for informational purposes. (APS Comments of April 21,2014, at 4.) 

P 
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19. On April 28, 2014, SEIA filed reply comments, urging the Commission to consider 

that Track & Monitor was opposed by most parties to the proceeding and supported only by APS and 

TEP. SEIA asserted that Track & Monitor would render RECs ineligible for certification because of 

the manner in which certifying organizations would count the RECs regardless of how the 

Commission thought the certifying organizations should count the REGS. SEIA asserted that entities 

seeking RECs such as Walmart, DODIFEA, and others would thus be discouraged from making solar 

investments in Arizona and would instead make their investments in regulatory environments more 

supportive of DE. SEIA also opposed Track & Monitor as a reduction in the REST requirement and 

a step backward for Arizona. SEIA urged the Commission to reject Track & Monitor and to adopt 

either the waiver approach supported in the Track & Record Docket ROO, with additional waiver 

criteria such as those proposed by SEIA in its previous comments, or a transactional approach that 

would give DE customers the option to provide utilities with RECs in exchange for something of 

comparable value. 

20. 

21. 

On April 28,2014, AECC filed Notice that it would not be filing reply comments. 

On April 28, 2014, TEP/UNSE filed reply comments supporting Track & Monitor, 

asserting that it would achieve the goal of capturing all DE generation activity in a utility’s service 

territory when incentives are no longer needed to encourage installations and that it would allow 

compliance with the REST rules in the most cost-effective manner, without additional costs to 

customers. TEP/CTNSE stated that many of the other proposals had already been considered and 

rejected in the Track & R m r d  Docket. 

22. On April 28, 2014, ASDA filed its reply comments, stating that the Commission 

should avoid any approach, such as Track & Monitor, that could lead to devaluation of RECs owned 

by private parties. ASDA expressed support for Least Cost RECs, stating that it was favored by a 

majority of parties and that it could be adapted to the RECAP model proposed by ASDA previously. 

ASDA stated that REC transfers appeared to be the only way to recognize REST rules compliance 

without compromising REC values. ASDA emphasized that its RECAP proposal would not require a 

rule change, expressed openness to suggestions for revision to the RECAP proposal, and offered to 

meet with Staff and other parties to obtain support for RECAP. 
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23. On April 28, 2014, APS filed its responsive comments, stating that RUCO’s modified 

Track & Monitor should be seriously considered because it would preserve RECs by not requiring 

utilities to retire RECs to establish REST compliance, would allow recognition of all DG in a service 

aea, would provide utilities certainty by permitting prospective waivers of the DG carve-out if 

sufficient capacity has been installed, and would not impose additional costs on customers. APS 

opposed SEIA’s proposals as too costly to customers because utilities would need to purchase RECs 

to comply with either of them, which APS stated was avoidable. APS opposed TASC’s proposal as 

an increase in the DG carve-out that would result in uncertainty for utilities and a shifting of costs to 

customers without DG and further asserted that TASC’s proposal should not be adopted because the 

parties to the Track & Record Docket had not had an opportunity to cross-examine TASC’s witness 

regarding the proposal. APS asserted that Staff’s Track & Monitor would be the simplest and most 

cost-effective way to resolve this matter, but that RUCO‘s modified Track & Monitor would also 

provide a simple and cost-effective resolution. 

24. On April 29,2014, Green Earth Energy & Environmental, Inc. (“Green Earth”), which 

identified itself as a small renewable energy company, filed comments on the Seven Options. Green 

Earth stated that the integrity of RECs is vital to the solar market in Arizona and that not double 

counting them i s  crucial. Green Earth stated that it is registered with Western Renewable Energy 

Generation Information System (“WREGIS”) to track the RECs generated by Green Earth’s systems 

so that those RECs can be sold to markets outside of Arizona. Green Earth supported Least Cost 

RECs as the simplest solution for addressing REST compliance and asserted that it would be the 

easiest to establish, would provide a market-based solution, and would be a long-term solution 

without the need for Commission intervention. Green Earth urged the Commission seriously to 

consider adopting Least Cost RECs to provide a permanent solution to the REST compliance 

question. 

25. On April 29, 2014, the Renewable Energy Markets Association (“REMA”), which 

described itself as a non-profit association representing organizations that sell, purchase, or promote 
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eenewable energy products in North America,” filed comments on the Seven Options. REMA stated 

hat its members support policies that maintain consumers‘ freedom to buy and sell renewable energy 

roluntarily and that a market for renewable energy, including RECs, is “alive and well in Arizona.” 

XEMA characterized many of the Seven Options as jeopardizing the voluntary market by creating 

lncertainty about REC ownership, stating that “when there is a simultaneous ownership claim to a 

IEC, the monetary, compliance, and environmental value of the REC becomes worthless.” REMA 

isserted that the voluntary market provides an economic opportunity that will likely grow, as it has 

lad an annual growth rate around 10 percent, and that Arizona home and business owners have 

3enefited. REMA recommended that the Commission institute a REC marketplace that would allow 

Aigible generators to sell their RECs to utilities that would use those RECs to demonstrate DG 

:ompliance, while avoiding double counting concerns. REMA asserted that both Track & Monitor 

md Track & Record would infringe on generators’ property rights. 

26. Between April 29 and May 6; 2014, GCSECA, Mohave Electric Cooperative, 

incorporated (“Mohave”), and the Rose Law Group pc filed requests related to the service list for this 

matter. 

27. On May 21, 2014, Commissioner Brenda Burns filed a letter to the parties and 

interested stakeholders for this matter, expressing appreciation for the proposals made thus far, but 

requesting that focus be maintained on the purpose for revising the REST rules: “[We] simply want 

io know how many renewable energy kilowatt-hours are being produced within our regulated 

utilities’ service territories via distributed generation.” Commissioner Burns stated that the 

Commission does not seek to deprive anyone of a right to own the attributes of a renewable energy 

product and, further, that she was unlikely to support either an option that would require ratepayers to 

pay subsidies to count existing renewable energy or an option that could be criticized or perceived as 

weakening the current REST goals. Additionally, Commissioner Burns stated that she believed only 

Track & Monitor or Track & Record were workable, although SEIA’s criticism of Track & Monitor 

caused her concern that some would characterize Track & Monitor as a lowering of the REST 

REMA stated that the renewable energy products include REG, retail green power programs, utility green pricing 
services, and on-site renewable energy solutions. 
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eequirement. Commissioner Burns advocated for Track & Record as the best possible outcome for 

this matter, provided an appendix describing a modified Track & Record:2 and asserted that the 

modified Track & Record would eliminate concerns about double counting of RECs while 

maintaining the WST and not requiring ratepayers to pay further subsidies. Commissioner Burns 

:hmacterized the current REST rules as a “dead-end” and the waiver provision of the ROO as subject 

to manipulation and exploitation. 

28. On May 28,2014, Commissioner Gary Pierce filed a letter to the parties and interested 

stakeholders for this matter, expressing appreciation for Commissioner Brenda Burns’s letter of May 

21, 2014, and expressing reservations about the waiver approach from the Track & Record Docket 

ROO. Commissioner Pierce asserted that the average ratepayer would not understand the waiver 

approach and could easily perceive it as a decrease in the DG requirement. Commissioner Pierce 

further asserted that the method adopted by the Commission should be easy to understand, should not 

zreate doubt as to the Commission’s commitment to the 15-percent renewable goal or the DG carve- 

3ut, and should enable the Commission to ascertain how much renewable energy has been produced 

within affected utilities, service areas. Commissioner Pierce expressed a desire to discuss at an Open 

Meeting the modified Track & Monitor proposal set forth by Commissioner Burns in her letter. 

29. On June 20, 2014, Commissioner Robert Burns filed a letter to the parties and 

interested stakeholders for this matter, expressing appreciation for Staffs work leading to the Seven 

Options filing, but stating that none of the Seven Options as included therein appeared likely to 

resolve all of the issues confionted in the Track & Record Docket ROO. Cornmissioner Burns stated 

l2 The modified Track & Record would require a utility to track, record, and report all renewable kWhs produced 
within its CC&N service area; would require the utility to distinguish in its reporting between those kWhs for which it 
mned the REC and those for which it did not; would have the reporting of kWhs associated with RECs not owned by the 
utility acknowledged; and would allow the Commission to consider all available information. Commissioner Bums stated 
that the REST rules would not be altered with respect to the overall 15-percent requirement or the 30-percent DG carve 
out, and that the double-counting issue would be resolved because reporting of the kWhs for which a utility did not own 
the REC would be acknowledged, and the rule would include a statement regarding the useiextinguishment of RECs. The 
modified Track & Record would involve having the following language, or something similar, added to the REST rules: 

Any Renewable Energy Credit (REC) created by the production of renewable energy which the 
Affected Utility does not own shall be retained by the entity creating the REC. Such REC may not 
be considered used or extinguished by any Affected Utility without approval and proper 
documentation from the entity creating the REC, regardless of whether or not the Commission 
acknowledged the kWhs associated with non-utility owned RECs. 
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hat Commissioner Brenda Burns’s modified Track & Record language warranted further 

:onsideration by the Commission and could resolve the parties’ concerns about double counting. 

:ommissioner Burns M e r  stated that the Commission needs to track all DG installed and that the 

nodified Track & Record language would allow the Commission to acknowledge that information 

while avoiding waivers. Commissioner Burns also expressed a desire to discuss the various 

)roposals at an Open Meeting. 

30. On July 3, 2014, SEIA filed a letter responding to the modified Track & Record 

xoposal from Commissioner Brenda Burns and supporting the proposal, with additional 

nodifications that SEIA stated were necessary to clarify the intent of the rule change and remove any 

*emaining confusion about the possibility of double counting RECs. SEIA’ s additional modifications 

were provided as two alternatives, one based on energy (kWhs) and one based on capacity (kWs). 

SEIA’s modifications clarified that neither kWhs associated with non-utility-owned RECs nor kWs 

Installed for which the utility will not own RECs would be counted toward the utility’s REST 

:ompliance obligation, eliminated the concept of acknowledgment, and added that RECs created by 

:he production of energy not owned by a utility shall not be considered owned by the utility without 

zpproval and documentation. 

31. At its Staff Open Meeting on July 22, 2014, the Commission directed Staff to move 

forward with preparation of draft REST rules using the language set forth by Commissioner Brenda 

Burns in her letter filed May 21,2014. 

32. On August 1, 2014, RUCO filed comments regarding the relationship between this 

matter and the US. Environmental Protection Agency’s (““A’s’’) proposed Rule 11 l(d) regarding 

Emissions reductions. RUCO expressed concern that the EPA requirements will be stringent and will 

revolve around RECs, creating the possibility for Arizona to be subjected to “steeper than necessary 

1 1 l(d) compliance targets” if the Commission’s actions in this matter do not preserve REC integrity 

and establish a clear transaction to acquire FECs. RUCO strongly recommended that the 

Commission create a transaction through which a utility can gain RECs from willing solar adopters, 

emphasizing that REC accumulation should start as soon as possible. RUCO proposed two potential 

methods, with the first allowing DG adopters the choice of providing their RECs to the utility or 
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keeping their RECs and paying the utility a small charge to cover the cost for the utility to buy 

inexpensive unbundled RECs elsewhere, and the second using the lost fixed cost recovery (“LFCR) 

net metering charge as the transaction mechanism and otherwise using the same general concept of 

customers paying to retain their RECs. RUCO stated that either option would likely maintain REC 

integrity for Rule 1 1 l(d) compliance because of the clear transaction for a customer’s RECs and no 

claim upon RECs not transferred to a utility. In the event the Commission were not to adopt one of 

RUCO’s proposed methods, however, RUCO suggested that specific language be included in the 

REST rules to give a future Commission flexibility in the event of Rule 1 1 1 (d) implementati~n.~~ 

33. On August 8, 2014, Staff filed a Memorandum and proposed Order that would 

authorize Staff to file a Notice of Proposed Rulemaking (“NPRM”) with the Office of the Secretary 

of State to commence formal rulemaking to adopt the language provided by Commissioner Brenda 

Burns. 

34, Between August 11 and 19,2014, TEP/UNSE, AECC, APS, Mohave, and Navopache 

Electric Cooperative, Inc. (“Navopache”) filed requests related to the service list for this matter. 

35. On August 29, 2014, SEIA filed a response to Staffs Memorandum and proposed 

Order, asserting that the proposed rules included therein contained ambiguous language that would 

jeopardize the three main objectives identified by both Commissioner Brenda Burns and Staff+ 1 )  

preserving the REST, (2) resolving double counting, and ( 3 )  avoiding new subsidies. SEIA identified 

the “core issue’’ as whether the Commission intends to allow “acknowledged kWhs” (that renewable 

energy for which the affected utility does not own the RECs) to effectively reduce an aff‘ected 

utility’s REST obligation. SEIA asserted that allowing this would cause the rulemaking to fail to 

meet the stated objectives. SEIA explained the ambiguities it saw in the proposed language and 

offered modifications intended to clarify the language and allow the rulemaking to meet a11 three 

stated objectives. Specifically, SEIA suggested the following: 

23 RUCO’s language was as follows: 
Affected utilities, upon approval of the Commission, may be authorized to use non-DG RECs 
(bundled or unbundled) to satisfy compliance of the DG carve-out. However, the amount of non- 
DG RECs applied to the carve-out cannot exceed the number of RECs and/or kWhs produced by 
customers who have not exchanged their RECs to the utility in their respective service territory. 
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a. That additional language be added to $ 1805(G) explicitly stating that 

“acknowledged k Whs cannot be considered when evaluating REST compliance”; 

b. That the language proposed to be added to 6 l812(C), which would allow the 

Commission to “consider all available information,” be eliminated; and 

c. That a portion of the language proposed to be added to § 1805(F)-specifically 

the phrase “regardless of whether or not the Commission acknowledged the kWhs associated 

with non-utility owned Renewable Energy Credits”-be eliminated. 

SEIA stated that any acknowledgment of kwhs that lowers REST compliance could directly impact 

REC value regardless of the Commission’s intentions because it is REC certifiers who make that 

determination, and the Commission cannot control how REC certifiers treat the RECs. SEIA asserted 

that an alternative item of value to facilitate REC transfer, in lieu of direct subsidies, would need to 

be identified for the third objective to be met, and supported RUCO’s language filed on August 1, 

2014, as striking a good balance between the first and third objectives. SEIA fuirher stated that the 

Commission’s choice-whether or not to allow acknowledged kWh to count toward REST 

compliance-will determine whether unsubsidized DG investment occurs in Arizona. 

36. At the Commission’s Open Meeting held on September 9, 2014, the Commission 

approved the proposed Order directing Staff to file a NPRM with the Office of the Secretary of State 

no later than September 19,20 14, for publication in the Arizona Administrative Register no later than 

October 10, 2014. The Proposed Order directed the Commission’s Hearing Division to hold oral 

proceedings to receive public comment on the NPRM in Tucson on November 12, 2014, and in 

Phoenix on November 14,2014. 

37. On September 10, 2014, a Procedural Order was issued providing the specific times 

and locations for the November 12 and 14,20 14, oral proceedings. 

38. On September 1 1 ,  2014, Staff filed a memorandum providing several additions to the 

service list for this matter. 

39. On September 15,2014, Decision No. 74753 was issued, adopting the proposed Order 

filed by Staff on August 8,2014, with Commissioner Susan Ritter-Smith dissenting. 

... 
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40. On September 19, 2014, the Commission’s Legal Division filed copies of the Agency 

Zertificate, Agency Receipt, Notice of Rulemaking Docket Opening (“NRDO”), and NPRM that had 

3een filed with the Office of the Secretary of State that day. 

41. On October 10, 2014, the NRDO and NPRM were published in the Arizona 

ddrninistrative Register. A copy of the NPRM is attached hereto and incorporated herein as Exhibit 

A. 

42. At the Commission’s Staff Open Meeting on October 16, 2014, the procedural 

schedule for this matter was discussed concerning whether the Commission would be able to vote on 

final rules in this matter before the end of 2014. 

43. On November 3,  2014, Staff filed S t a r s  Comments (“1113 Comments”), a copy of 

which is attached hereto and incorporated herein as Exhibit B. In the 1113 Comments, Staff provided 

background illformation related to this matter, described additions and modifications to the rule 

language to clarify the NPRM’s intent, included an Exhibit A showing the NPRM rule language as 

revised by the additions and modifications, and “recommend[ed] that the Commission enact the 

NPRM as a final rule, with the clarifying additions and modifications set forth in Exhibit A [to the 

1113 Comments].” Staff stated that the NPR1M’s intent was “to clearly establish the means by which 

the Commission will measure utility compliance under the REST rules” and to ‘‘eliminate the specter 

of double-counting,” as demonstrated by the NPRM’s focus on retention of RECs by their owners 

and differentiation between energy for which RECs are owned by an affected utility and energy for 

which RECs are owned by others. Staff stated that although some have implied that the use of the 

word “acknowledge” in the NPRM obscured the Commission’s intent for REGS to remain with their 

owners unless specifically transferred, this argument ignores the context provided by the rest of the 

proposed language in the NPRM, which Staff believes made it “absolutely clear that double counting 

is not intended.” Staff pointed out that the NPRM’s Preamble explicitly provided that 

“acknowledged” means that non-utility-owned RECs will be reported “for informational purposes 

To provide additional clarification, however, Staff suggested the following additions and 

24 Exhibit A, 20 A.A.R. 2750-51, item 8(l) and (4)(B). 
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nodifications to the NPRM’s proposed rule language: 

a. Add language at the end of 5 1805(G) to clarify that kWhs associated with 

non-utility-owned RECs are reported for information purposes and are not eligible to be used 

for compliance with the REST standards; 

b. Add Ianguage in 9 1805(F) to clarify that the Commission acknowledges the 

reporting of kWhs associated with non-utility-owned RECs; and 

c. Delete the word “compliance” in three places in 8 18 12-the title heading, the 

first sentence of 9 1812(B), and the end of 3 1812(C)--“to clarify . . . that the non-utility 

owned RECs (or kWhs) will be reported for informational purposes only and will not be used 

to determine compliance with the REST Rules.”25 

Staff stated that adoption of the NPRM as a final rule with these slight clarifying changes “would 

:liminate any potential for allegations of ambiguity . . . [and] should completely eliminate any 

pestion about the Commission’s Staff further asserted that, under A.R.S. 5 41-1025, these 

ninor changes would not render the rules “substantially different” than the rules as published in the 

rJPRM, because the changes only clarify the rules to better reflect the Cornmission’s intent, which 

lad been clearly stated in the NPRM’s Preamble. Staff asserted that interested persons already 

-eceived notice through the NPRM because the newly suggested revisions merely clarify the rule 

anguage without changing the extent, subject matter, issues involved in, or effects of the rules from 

#hat was included in the NPRM. Staff concluded that because the suggested revisions would not 

nake the rules substantially different from those published in the NPRM, the clarifying changes 

:ould be made without delaying the rulemaking process. The text of the rules with Staffs suggested 

eevisions was attached to the 11/3 Comments and is set forth in Exhibit B hereto. 

44. On November 10,2014, Vote Solar, DODIFEA, RUCO, TEP/UNSE, SEIA, APS, and 

I‘ASC filed initial written comments on the NPRM, with most also addressing the 1 1/3 Comments. 

45. On November 12, 2014, an oral proceeding was held before two duly authorized 

Administrative Law Judges (“ALJs”) of the Commission, at the Commission’s offices in Tucson, 

‘’ Exhibit B, 11/3 Comments at 6 .  
xi Id 
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Arizona. Staff provided an explanatory statement regarding the rulemaking and responded to a 

number of questions from the ALJs. Oral comments were provided by Robert Bulechek, Energy 

Efficiency Consultant and Chair of the Tucson-Pima Metropolitan Energy Commi~sion~~;  Tucson 

Mayor Jonathan Rothschild, through a statement read by Ryan Anderson, the Mayor’s Planning, 

Sustainability, and Transportation Advisor; Bruce Plenk, Solar Consultant and TEP Customer; and 

Terry Finefrock, Ratepayer and TEP Customer, Mr. Anderson also provided a written copy of the 

statement that he read on behalf of Mayor Rothschild. These comments are summarized, and 

Commission responses to them are provided, in Exhibit E hereto. During the oral proceeding, Staff 

was asked to respond to specific alternate rule language and indicated a preference to see the 

language in writing before providing a response. It was determined that the alternate rule language 

would be docketed and that Staff would provide its responses at the second oral proceeding. 

Additionally, when Staff was asked whether CRS had indicated its position on the 1 1/3 Comments, 

Staff stated that it had received an email from CRS and would request CRS’s consent to file the email 

in the docket for this matter. 

46. On November 13, 2014, a Procedural Order was issued providing the alternate rule 

language for Staffs review. 

47. On November 13,2014, Staff filed a copy of a November 10,2014, email sent to Staff 

and the Legal Division by Robin Quarrier. CRS Chief Counsel, in which CRS provided its response 

to the suggested language changes set forth in the 1 l/3 Comments. GRS stated that the language 

changes in the 11/3 Comments appear to result in a policy that would not lead to double counting, but 

also indicated that its position would change in the event of future Commission statements or actions 

inconsistent with a policy that kwhs associated with non-utility-owned RECs cannot be used for 

compliance with the REST rules. A copy of the CRS email is attached hereto and incorporated 

herein as Exhibit C .  

48. On November 14, 2014, a second oral proceeding was held at the Commission’s 

offices in Phoenix, with two ALJs presiding and Commissioner Brenda Burns attending. Staff 

’’ 
Pima County Board of Supervisors. (Tr. 1: at 40.) 

The ’Iucson-Pima Metropolitan Energy Commission is an Advisory Commission to the Tucson City Council and the 
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rovided an explanatory statement regarding the rulemaking; provided responses to the alternate rule 

mguage included in the Procedural Order of November 13,2014; and responded to a few additional 

uestions from Commissioner Brenda Burns and the ALJs. Oral comments were provided by ASDA, 

LPS, and RUCO. 

49. On November 14,2014, responsive comments were filed by APS, TASC, ASDA, Mr. 

’inefrock, and RUCO. 

50. On November 14,2014, Staff also filed responsive comments, recommending that the 

:ommission adopt the rule revisions either as published in the NPRM or, to the extent additional 

larification is desired, with the modifications set forth in the 1 113 Comments. 

5 1. 

52, 

On November 18,20 14, comments were filed by Hieu Tran and Carolyn Allen. 

On November 20, 2014, Staff filed a Staff Report summarizing the oral and written 

omments received October 10 through November 14,20 14, and providing Staffs responses to those 

.omments. In the Staff Report, Staff also indicated that it had no changes to the Preliminary 

~ummary Economic, Small Business, and Consumer Impact Statement published in the Preamble to 

he NPRh4. Consequently, Staff is recommending that this Preliminary Summary be adopted as the 

konomic, Small Business, and Consumer Impact Statement (,‘E”’’) for this rulemaking. The S t d  

teport is attached hereto and incorporated herein as Exhibit D. 

Iescriation of the Rule Chawes 

53. As published in the NPRM, the proposed rules would do the following: 

a. Create a new 6 1805(F) stating that a REC created by production of renewable 

energy not owned by an affected utility is owned by the entity creating the REC and that an 

affected utility cannot use or extinguish such a REC without the entity’s approval and 

documentation from the entity, even if the Commission “acknowledges” the kWhs associated 

with the REC; 

b. Create a new 0 1805(G) announcing that the reporting of kWhs associated with 

non-utility-owned RECs “wi 11 be acknowledged”; 

e. Amend €j 1812(A) to expand the scope of the information to be reported 

annually by a utility to include “other relevant information”; 
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d. Amend 8 1812(B)(1) to expand the specific information to be reported 

annually by a utility to include kWhs of energy produced within its service territory for which 

the affected utility does not own the associated RECs, which must be differentiated from the 

kWhs of energy for which the affected utility does own the RECs; and 

e. Amend 6 1812(C) to allow the Conmission to “consider all available 

infomation” to determine whether an affected utility’s compliance report satisfies the REST 

rules. 

54. With the changes set forth in the 11/3 Comments, the proposed rules would do the 

bllowing (modifications in bold): 

a. Create a new 1805(F) stating that a REC created by production of renewable 

energy not owned by an affected utility is owned by the entity creating the E C  and that an 

affected utility cannot use or extinguish such a REC without the entity’s approval and 

documentation from the entity, even if the Commission “acknowledges” the reporting of the 

kWhs associated with the REG; 

b. Create a new lj 1805(G) announcing that the reporting of kWhs associated with 

non-utility-owned RECs “will be acknowledged” for reporting purposes, but will not be 

eligible for Compliance with 8 1804 and 0 1805; 

c. 

d. 

Eliminate the word “Compliance” from the title to 0 1812; 

Amend 6 1812(A) to expand the scope of the information to be reported 

annually by a utility to include “other relevant information”; 

e. 

1812(B); 

f. 

Eliminate the word “complianee” from the introductory language in 8 

Amend 5 1812(B)(l) to expand the specific information to be reported 

annually by a utility to include kWhs of energy produced within its service territory for which 

the affected utility does not own the associated RECs, which must be differentiated from the 

kWhs of energy for which the affected utility does own the RECs; and 

,.. 

, . .  
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g. Amend 0 1812(C) to allow the Commission to “consider all available 

information” to determine whether an affected utility’s eem&mee ’ report satisfies the REST 

rules. 

Reasons for the Rulemaking 

55. In her letter of May 21, 2014, Commissioner Brenda Burns emphasized that the 

purpose for revising the REST rules was to allow the Commission to know how many renewable 

energy kWhs are being produced within affected utilities’ service territories through DG, without 

depriving anyone of a right to own the attributes of a renewable energy product and without 

weakening, or even being perceived as weakening, the existing REST goals. 

56. The NPRM Preamble stated that the proposed rule changes would clarify and update 

how the Commission deals with renewable energy compliance and related RECs and would address 

how utilities that are no longer offering DE incentives in exchange for DE RECs would demonstrate 

compliance with the DE portion of the REST rules. According to the NPRM Preamble, it is 

“necessary for the Commission to provide a new framework for considering compliance with the 

rules’’ when incentives are not paid, and the proposed rule changes will accomplish this “by noting 

that the Commission may consider all available information[, including] measures such as market 

installations, historical and projected production and capacity levels in each segment of the DE 

market[,] and other indicators of market sufficiency activity.” The NPRM Preamble pointed out that 

utilities will also be required to report renewable production from facilities installed in the utilities’ 

service territories without an incentive and for which the RECs are not transferred to the utilities and 

that “these non-utility owned RECs will be acknowledged for  informational purposes by the 

Cornmission . . . [to] protect the value of RECs and avoid the issue of double counting.”28 The 

NPRM Preamble afso stated the following, in reference to the affected utilities’ new reporting of non- 

incentivized DE production within their service territories: “This reporting is intended to be for  

informational purposes 

. .  

~ ~ ~ 

28 

29 
NPRM Preamble item 8( I), 20 A.A.R. 2750 (emphasis added). 
NPRM Preamble item 8(4)(B). 20 A.A.R. 275 1 (emphasis added). 
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57. In spite of the NPRM Preamble language indicating that non-utility owned RECs 

would be acknowledged for informational purposes ( ie . ,  not for compliance purposes), some 

:ommenters expressed concern that the NPRM proposed rules, especially in their use of 

‘acknowledged,” were vague and potentially a threat to REC integrity. Commenters expressed 

:oncern that acknowledgment would be linked to compliance and would result in double counting of 

E C s  not owned by affected utilities, which some asserted would be a taking of the value of those 

UECs from their owners. In response to the comments criticizing the NPI2M language as vague and 

lotentially damaging to FtEC integrity and value, Staff filed its 11/3 Comments to clarify further the 

neaning and intent behind the NPRM language. In the 1 113 Comments, Staff eliminated references 

o “compliance” reporting and clarified that the kWhs associated with RECs not owned by a utility, 

dthough reported by a utility, would not be eligible to be used for compliance with the REST rules. 

S t a f f  asserted that the suggested changes in the 1113 Comments are intended only to clarify the 

xoposed rule language to reflect what was included in the Preamble. Staff does not believe that the 

ule language revisions suggested in the 1113 Comments change the benefits and burdens of the 

ulemaking as proposed in the NPRM and does not believe that those suggested revisions constitute a 

wbstantive change. 

4dditional Information from Staff & the Legal Division 

58. At the oral proceedings for this matter, Staff provided the following additional 

nformation related to the FiEST rules, the renewable energy market, and the rulemaking: 

a. Staff notified stakeholders of the proposed changes to be included in the 

NPRM through an August 8,2014, memorandum that was sent to a wide variety of potentially 

interested parties using the service list in this docket, the service list in the Track & Record 

Docket, a list of all affected utilities not included in those service lists, and the Executive 

Secretary’s office “blast list” of persons who might be interested in Commission proceedings. 

(Tr. I at 6-7.) 

b. Staff believes that the rule language as proposed in the NPRM was clear and 

offered the 11/3 Comments as an effort to provide some additional clarification in response to 

some filings that have been made in the docket. (Tr. I1 at 6.) 
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c. The Tucson DG market has taken off in recent months like it never has before, 

and the utilities are not receiving those RECs. (Tr. I at 8.) 

d. The rule revisions will provide the Commission and the public the benefit of 

knowing about all Arizona renewable energy market activity, even though the non-utility- 

owned RECs are not to be used in any way toward compliance. (Tr. I at 8-9.) It is in the 

public interest to have clarity regarding who owns RECs and for double counting to be 

avoided. ( Id)  The utilities will benefit fiom the clarity provided regarding how to pursue 

compliance going forward “through, for example, waiver requests” and with “market-based 

information that could be considered by the Commission that would not be tied to those 

nonutility-owned RECs that aren’t being counted.” (Tr. I at 9.) 

e. The REST rules allow for RECs to be obtained on a utility-scale level through 

purchase power agreements, such as the one through which TEP obtains both power and 

RECs from a 50 MW wind farm in New Mexico. (Tr. I at 21 .) 

f. There is currently nothing to prohibit a utility from owning residential DG, 

although Staff understands Cj 1805(D) to prohibit a utility from owning commercial DG. (Tr. 

I1 at 8-9.) TEP has received a waiver &om this prohibition in order to implement its Bright 

Roofs program, which is for non-residential DG. (Tr. I1 at 9.) 

g. If a utility desires to use REST funding to implement renewable energy 

programs or to build or obtain renewable energy facilities, the utility must first obtain 

Commission approval. (Tr. I at 14-16.) If a utility intends to invest its own money to pursue 

renewable energy facilities, it is not required to obtain prior Commission approval before 

doing so. (Id.) The utility would then request rate treatment for such an investment in its next 

rate case. (Id.) 

h. There is currently nothing to prohibit a utility from purchasing DG RECs from 

REC owners. (Tr. I at 15.) However, according to Staff, since the Track & Record Docket, 

“the Commissioners have expressed a strong desire to not see ratepayer funds spent when 

there’s distributed generation that’s being installed without an incentive.” (Tr. I at 15.) Staff 

stated that buying the RECs would be just like paying incentives for the RECs and that, 
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because “the market is going gangbusters, . . , there’s . . . a strong argument that it doesn’t 

make sense to spend a lot of ratepayer money buying RECs when the market is taking off 

without needing to spend that money.” (Tr. I at 15.) Staff conceded, however, that the funds 

used for an investment initiated by a utility without prior Commission authorization are not 

actually ratepayer money, not until recovery for the investment is being provided through 

ratemaking. (Tr. I at 16.) 

i. The pending APS and TEP 2015 REST Implementation Plans, which propose 

to allow the utilities to establish utility-owned DG systems for residential premises, should be 

considered at an Open Meeting in the near future, at which time the Commission will provide 

guidance on utility-owned DG. (Tr, I at 12.) 

j. The Commission approves a utility’s REST Implementation Plan for each year, 

typically with some amendments. (Tr. I at 16.) 

k. The Commission historically has not made determinations regarding whether a 

utility’s operations for a specific year did or did not result in the utility’s compliance with the 

REST rules requirements. (Tr. I at 16-17.). The Commission could make that determination, 

although the REST rules do not require it to do so. (Id.) The Commission is authorized by 

the REST rules to sanction utilities for failure to reach compliance. (Id.) 

1. The Commission historically has not made determinations regarding whether a 

utility’s operations for a specific year have or have not resulted in the utility’s compliance 

with its Commission-approved REST Implementation Plan. (Tr. I at 17.) 

m. The Commission receives counts of WCs  acquired by utilities in their annual 

reports filed under the REST rules each April, but the Commission does not keep a count of 

RECs, and Staff did not recall any Commission order ever saying X utility has this many 

RECs. (Tr. I at 17- 18.) 

n. Utilities’ “compliance reports” are filed by the utilities in April and are looked 

at by Staff, but there is not a formal processing requirement for them, such as a requirement 

that Staff must make a recommendation for consideration at an Open Meeting. (Tr. I at 34.) 

The compliance reports are primarily used during the review of the REST Implementation 

29 DECISION NO, 7-2 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DOCKET NO. RE-OOOOOC-14-0112 

Plans that are filed by the utilities in July. (Tr. I at 34.) 

0. There are two REC markets-the compliance market and the voluntary 

market-and Arizona's primary market has been the compliance market because of the REST 

rules. (Tr. I at 24.) 

p. For Commission purposes, RECs in Arizona were created when the REST 

rules were created, to serve as a vehicle for compliance with the rules, although some would 

say that the national renewable energy market would have recognized that someone put in 

renewable energy installation in Arizona and that there was a REC related to that. (Tr. I at 

19.) When people discuss Arizona REXs, they are generally talking about compliance with 

the REST rules. (Tr. I at 18.) 

q. Although not every jurisdiction uses the same unit to measure a REC (kWh 

versus MWh, for example), the general idea is that RECs capture the renewable and 

environmental characteristics of the renewable energy produced. (Tr. I at 19-2 1 .) The RECs' 

purpose is to recognize the value of renewable energy beyond the electrons flowing through 

the power lines, the value of a renewable energy electron over an electron from a coal plant or 

a natural gas plant. (Tr. I at 21 .) 

r. While Staff is very involved in examining EPA Rule l l l (d)  and its 

implications, Staff considers it premature to consider whether Rule 1 1  l(d) should impact the 

Commission's decision concerning whether and how to go forward with this rulemaking. (Tr. 

I at 24.) Staff believes that the interaction between the proposed EPA rules and the REST 

rules is something that will need to be considered down the road, but the EPA rules are not yet 

finalized. (Tr. I1 at 35.) 

s. The term "acknowledge," as used in the proposed rules, is meant to be 

understood consistent with a standard dictionary definition of the term-to accept or not to 

deny the truth or existence of something. (Tr. I at 26.) In other words, it is intended to denote 

a recognition that something exists. (Tr. I at 26.) The addition of the language regarding 

acknowledgment in the 1113 Comments was not intended to change what the Commission 

considers (from the kWhs themselves to the reporting of the kWhs), just to make it clear thal 
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the Commission is not considering the infomation for compliance purposes. (Tr. I at 26-27.) 

Staff stated that there is not a problem with noting the amount of kWhs as long as the 

Commission is not using the information for compliance purposes. (Tr. I at 27.) 

t. Staff does not believe that the Commission would be prevented from 

acknowiedging the existence of renewable energy in Arizona in any given utility’s service 

territory if this rulemaking were not completed, as the Commission could insert a line in 

REST Implementation Plan orders, for example, saying that it acknowledged the non-utility 

owned generation. (Tr. I at 69.) 

u. While the rulemaking initially was being pursued to address the issue of 

compliance, and that is still part of the discussion, a major issue that arose during the process 

was the interest many parties have in protecting the value of the RECs. (Tr. I1 at 5.) Also, the 

Commission expressed a strong interest in knowing what is happening in the market, as to 

both installations for which the utilities get the RECs and installations for which they do not. 

(Tr. I1 at 5.) 

v. The purpose of 1812(B)(1) is to create a new reporting requirement that 

includes reporting of both production from the facilities for which a utility owns the RECs 

and from the facilities for which the utility does not own the WCs, to meet the Commission’s 

stated interest in knowing about everything that is out there. (Tr. I at 33-34.) 

w. Once a REC has been used by an affected utility for purposes of compliance. it 

can no longer be used for purposes of compliance. (Tr. I at 38.) Staff believes that the 

reporting of energy by an aflected utility, when the affected utility does not own the REC 

from the energy, has no effect on the usability of the REC or the energy. (Tr. I at 38.) One of 

the things Staff was trying to c k i @  in the 11/3 Comments was that if the utility has not paid 

an incentive and thus has not acquired a REC, the person who owns the REC should be able 

to use the REC in whatever manner they choose. The reporting and 

acknowledgment contemplated in this rulemaking are not intended to impinge upon the value 

of RECs that do not belong to an affected utility. (Tr. I at 38-39.) Thus, those RECs that do 

not belong to an affected utility are not being used toward compliance. (Tr. I at 39.) 

(Tr. I at 38.) 
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x. Staff does not consider § 1805(G) to create a requirement on the Commission 

or any other entity. (Tr. I at 28.) When asked whether it serves any purpose, Mr. Gray stated 

that he thinks it helps to protect the value of RECs by indicating that the RECs are not being 

counted for compliance, that the production that is occurring is being noted but not counted. 

(Tr. I at 28-29.) 

y. Staff does not believe that the rule revisions will result in any significant 

burdens. (Tr. I1 at 6.)  The utilities will report more information, but it is information that 

they generally already have because of the production meters already in place. (Tr. I1 at 6.) 

The benefits will be additional clarity concerning compliance, additional protections for the 

integrity of R.ECs, and additional information to the Commission that will provide a more 

complete view of what is happening in the Arizona renewable energy market. (Tr. I1 at 6-7.) 

z. In response to concerns raised by APS about how utilities are to demonstrate 

compliance if the 1 1/3 Comments are adopted, Mr. Gray stated that Staff considers the 1113 

Comments to be clarifying in nature and that there has not been “a connection broken with 

how a utility could reach compliance.” (Tr. I1 at 20.) Mr. Gray stated: 

And I think some of it is there’s some nuance to this, but under the REST 
rules, the only way to demonstrate compliance, as the REST rules are 
written, is with RECs. So, but with, for example, the statement in the 
rules about the Commission considering all available information, there’s 
- the Commission couId find that the utilities are not out of compliance, 
which is subtly different than that the utilities are in compliance. Because, 
again, the REST rules, as written, require RECs for Compliance. So if a 
utility needed 10 percent and they had 8 percent, and they didn’t make up 
that other 2 percent with RECs, they wouldn’t be found in compliance, but 
the Commission could consider market activity, whatever other available 
information they choose to consider, and decide, you know, hey, like right 
now the market’s going gangbusters, so we’re going to find them not out 
of 

Mr. Gray acknowledged that, from Staff‘s perspective, a finding that a utility is “not out of 

compliance” is no different than providing the utility an explicit waiver of compliance. (Tr. I1 

at 28.) 

aa. When asked whether Staff prefers and recommends the adoption of the 
~ 

Tr. 11 at 20-2 1. 10 
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language of the NPRM as opposed to the 11/3 Comments language, Mr. Gray stated that Staff 

supports the language as filed. (Tr. I1 at 28.) Staff also thinks that the 1113 Comments 

wording is helpful, if the Commission believes it is necessary. (Tr. I1 at 28.) StafYthinks that 

either version of the language is good and would support either one. (Tr. I1 at 28-29.) From 

S t a f f s  perspective, the 11/3 Comments revisions were intended just to be clarifying changes, 

as Staff believes the language in the NPRM accomplished the same thing. (Tr. I1 at 21 .) Staff 

suggested the changes in the 1 113 Comments, in response to concerns that had been raised, to 

ensure that everyone understood that non-utility owned RECs could not be counted or used to 

determine compliance, just as they cannot be used currently to determine compliance. (Tr. I1 

at 22.) Staff felt that taking the term “compliance” out would make it clearer to affected 

utilities that “while the Commission can look at all information, it cannot rely on nonutility- 

owned RECs for compliance purposes.” Staff does not believe that the suggested changes in 

the 11/3 Comments modify the Commission’s ability to look at market sufficiency 

information, market installations, capacity levels, production level data, and other informatian 

along those lines. (Tr. I1 at 22-23.) That would all still fall within “all available information.” 

(Tr. 11 at 22-23.) Staff believes that the clarifying changes in the 11/3 Comments do not 

change anything, but hoped that they could address the concerns that had been raised while 

still remaining true to the proposed rules as published in the NPFUvl. (Tr. I1 at 23.) 

bb. Regarding the CRS email, Mr. Gray stated that CRS always provides a caveat 

in its responses concerning the possibility that the manner in which something is 

implemented, or even something that someone says, could be seen by CRS as an issue. (Tr. 

I1 at 21.) Mr. Gray said that he considered CRS’s caveats to be standard, and he does not 

believe those caveats mean CRS does not see vaiue in the I If3 Comments. (Tr. II at 21.) 

59. The Commission’s Legal Division believes that there likely is a property interest in a 

REC in light of the REST rules and the fact that a property interest can be either tangible or 

intangible. (Tr. I at 22.) 

60. 

61. 

APS has acknowledged that RECs have value in other forums. (Tr. I1 at 25.) 

At the November 12, 2014, oral proceeding, the Legal Division stated that the record 
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vould need to be developed more fully to make a complete analysis of whether there is a property 

nterest in RECs that would be protected under the Fifth Amendment Takings Clause, which provides 

hat private property shall not be taken for public use without just compensation. (Tr. I at 22-23.) 

%e purpose of the Takings Clause is to prevent the government from forcing some people alone to 

bear public burdens that should, in fairness and justice, be borne by the public as a whole. (Tr. I1 at 

1-10.) Staff does not believe that the proposed rule revisions raise a takings claim, although a 

)otential takings argument could arise if the proposed rule revisions were deemed to be double 

:ounting. (Tr. I1 at 10.) 

62. Through the Legal Division, Staff provided the following explanation for why the 

roposed rules would not result in double counting: 

The provisions of the existing REST rules, and I’ll refer you to R14-2- 
1803(C), already recognize that nonutility RECs belong to the entity that 
generates the kWh from a qualifying renewable resource. 

These rules state that the REC remains with the renewable energy 
generator until it is specifically transferred. The Commission’s rules, 
therefore, in effect already protect the RECs held by nonutilities. 
Administrative agencies such as the Commission are required to follow 
their own rules. Absent a repeal of these provisions, a requirement to 
count nonutility-owned RECs for utility compliance purposes would likely 
be inconsistent with the REST rules. 

Thus, the amendment proposed to the rules must be read in the 
context of the rules as a whole. When read as a whole, the proposed 
modifications to the rules are not vague. Nonutility-owned RECs cannot 
be used for compliance purposes. The term acknowledge must be read in 
this context. 

Moving on to Staffs clarifying language, that was intended to 
make the intent of the proposed changes even more clear. SEIA had 
originally stated that it believed that the proposed rule changes were 
ambiguous. While Staff does not believe that to be the case, many parties 
that filed comments on Staffs minor clarifying changes believed that the 
amendments may be helpful. But, again, Staff believes that the original 
proposed changes to the rules and Staffs clarifying amendments do the 
same thing. 

Finally, no one has raised a taking claim in the rufemaking case, 
that I am aware of.3L The proposals and the record in this case simply do 
not support a takings claim or a double counting claim. Further, the court 

I ’  

Zlause was raised by commenters, as is described herein. 
We note that the issue of whether the NPRh4 would result in a regulatory taking under the Fifth Amendment Takings 
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cases, and I’m r e f h n g  to US. Supreme Court cases, recognize that 
taking analyses are a very fact-specific assessment. 

At the Tucson public comment session, Staff was asked about 
using the record in the track and record case to analyze a takings claim. 
While we believe that the record in that case does contain some helpful 
information, when looking at this issue, it may not be very helpful for 
purposes of analyzing the rule changes at issue in this case, because they 
are different from the proposals that were examined in the track and record 
case. 32 

Public Comments 

63. The Cornmission received formal comments in this matter in writing and at two oral 

3roceedings. Comments were received addressing both the rules as proposed in the NPRM and the 

suggested modifications to those proposed rules set forth in the 1113 Comments. 

64. The Staff Report including Staff‘s summary of the comments received, with Staffs 

-esponses thereto, is attached hereto and has been incorporated herein as Exhibit D. Staff does not 

-ecommend any modifications to the rules in addition to those included in the NPRM and the 

suggested modifications in Exhibit B. Staff indicated that it believed that both the NPRM language 

md the NPRM language modified by Staffs 1 113 Comments are clear and preserve the value of the 

a c s .  

65. Most of the public commenters have raised concerns that the NPRM language would 

lamage the integrity and value of RECs and result in claims of double counting and potentially 

:laims of regulatory taking under the Fifth Amendment Takings Clause. Most of the public 

:ommenters also have now expressed support for the modifications suggested in the 11/3 Comments. 

Specifically, Vote Solar found the NPRM language to be vague regarding whether non-utility owned 

ZECs would be used for REST compliance and objected to such use as a devaluation of RECs that 

:ould easily be construed as a regulatory taking. Vote Solar stated that the modifications in the 11/3 

Zomments would resolve its concerns. DOD/FEA asserted that the NPRM language would 

:ffectively destroy REX integrity in Arizona, would render the RECs associated with energy 

xoduced at DODIFEA’s Arizona facilities worthless for use toward federal compliance 

Requirements, and would result in double counting and a deprivation of customer property without 

Tr. I1 at 10-12 (footnote added). 
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just compensation. DOD/FEA suggested that the modifications of the 11/3 Comments would be 

sufficient to address its concerns, provided that CRS agreed that the modifications would not result in 

double counting. SELA and TASC both expressed concerns regarding REC integrity/double counting 

of RECs prior to the NPRM, and both have now expressed support for the modifications in the 11/3 

Comments. RUCO raised concerns about REC integrity and double counting prior to the NPRM and 

suggested that the NPRM language would result in an annual debate over the meaning and 

significance of Commission acknowledgment. RUCO stated that the modifications in the 1113 

Comments would reduce debate over the meaning and consequences of the rules and eliminate 

double counting. Mayor Rothschild asserted that the NPRM would expose the Commission to 

regulatory takings litigation because property rights inherent in RECs would lose value. Mr. 

Anderson, the Mayor’s Policy Advisor, asserted that the 1 1/3 Comments appear to address the 

Mayor’s concerns. Mr. Plenk asserted that the NPRM language could create a double counting 

problem, which the 11/3 Comments would go a long way to eliminate, although he also stated that 

the Commission should get CRS’s view on whether the problem would be resolved. Mr. Bulechek 

stated that allowing utilities to count non-utility owned RECs for regulatory purposes would be a 

taking of their value without just compensation, but that informational reporting alone (such as 

through the modifications in the 11/3 Comments) would be acceptable as long as the utility received 

no value. Mr. Finefrock suggested that the NPRM would result in legal action such as a proceeding 

involving the Vermont Public Utility Commission and would risk litigation and Commission liability 

for damages because RECs are property and the NPRM would make them ineligible for uselsale. Mr. 

Finefrock did not specifically address the 11/3 Comments. Finally, CRS, which had expressed 

concern about double counting prior to the NPRM, asserted in the email to S tafmgal  attached 

hereto as Exhibit C that the 11/3 Comments modifications would not result in double counting and 

would not render RECs ineligible for certification, provided that the Commission implements the 

rules consistent with those modifications. 

66. While the issue would appear to be one of first impression in Arizona, there is 
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persuasive authority for the position that RECs are property. 33 The REST rules themselves support 

the idea that RECs would be considered property under Arizona law, as 0 1803(C), (D), and (E) 

discuss ownership, transfer, acquisition, and contracts for the purchase or sale of RECs, and Ej 

1803(E) expressly differentiates between the transfa of rights concerning energy and the transfer of 

rights concerning RECs. In addition, 6 1804(E) discusses environmental attributes associated with 

kWhs as an equivalent for RECs, in the context of the RECs associated with kMrhs being used up, 

essentially, if a utility first trades or sells any of the environmental attribute associated with the 

kWhs. Further, Ej 1804(G) discusses Commission preapproval of agreements to purchase either 

energy or RECs. Thus, the Commission’s own rules treat RECs as property with value independent 

fiom the value of the kWhs of energy with which they are associated. 

67. APS is the only commenter that has expressed opposition to the modifications in the 

11/3 Comments, based on the assertion that the 1113 Comments “stripped away alternative means for 

. . . demonstrating compliance by eliminating the nexus between compliance and the Commissioners’ 

consideration of all available information . . . like market installations and historical and projected 

production and capacity levels.” (Tr. I1 at 17.) APS has also asserted that the modifications in the 

11/3 Comments render the rules unclear. However, APS asserted that it did not believe the NPRM 

language would allow APS to count non-utility owned REGS toward compliance. (Tr, I1 at 24.) And 

APS was unable to identify any difference in the information that it would report to the Commission 

33 See, e.g., Wheelabrator Lisbon, Inc. v. Department of Public Utility Control, 93 1 A.2d 159 (COM. 2007); Minnesota 
Methane, U C  v. Department of Public Utility Control, 931 A.2d 177 (COM. 2007). Both of these cases concerned the 
ownership of RECs associated with electrical output purchased by utilities subject to pre-existing purchase agreements 
that did not address RECs. The Connecticut Supreme Court held that the Department had jurisdiction to determine 
ownership of the RECs, that there was substantial evidence to support the Department’s determinations that the RECs 
were owned by the utilities, and that the Department’s decision that the utilities were entitied to the RECs did not 
constitute unconstitutional takings. The long-term purchase agreements in question, created in the 1990s. required the 
utilities to purchase all of the electricity produced by the plaintiffs’ facilities and had been approved by the Department 
under Connecticut’s statutory and regulatory scheme specifically due to the renewable nature of the electricity produced. 
RECs were not recognized in Connecticut until 2002 and thus were not separately addressed in those purchase 
agreements. The Department concluded that the RECs were inextricable from the electricity purchased under the 
purchase agreements because the electricity would not have been eligible for the long-tern purchase agreements in the 
absence of its renewable attributes. The Connecticut Supreme Court deferred to the Department’s expertise in 
interpreting the applicable regulations and statutes. The court noted that other states had addressed the issue of initial 
ownership of RECs for existing contracts that did not anticipate the creation of RECs, with Colorado, Maine, Minnesota, 
North Dakota, New Jersey, New Mexico, Nevada, Texas, and Wisconsin all concluding that the RECs were owned by the 
purchasing utility. (931 A.2d at 174 n.23.) The court further noted that regulatory agencies in Colorado, Nevada, 
Oregon, Rhode Island, Texas, and Utah had concluded that the RECs associated with purchase agreements executed after 
the creation of the statutory scheme regulating RECs belong to the generator of the associated energy. (Id.) 
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under the NPRM as opposed to the NPRM as modified per the 11/3 Comments. (Tr. I1 at 27.) It is 

difficult to understand APS’s concerns if APS did not believe that “acknowledgment” would include 

counting of RECs (or measuring of the associated kWhs) for purposes of compliance. The only way 

to comply with the rules currently is by meeting the requirements of 8 1804 and 4 1805 (or obtaining 

a waiver). 

68. Because the NPRM did not alter 8 1804(A) or 0 1805(A), each of which specifically 

requires affected utilities to satisfy annual requirements by obtaining RECS?~ any interpretation of 

the KPRM language to allow a path for compliance other than through the acquisition of RECs (or 

obtaining a waiver) would be in conflict with the plain language of the rules, both as they exist now 

and as proposed to be amended in the NPRM?5 Neither this Decision nor the Preambles to the 

NPRM or Final Rulemaking will be codified in the Administrative Code. Thus, to avoid future 

interpretation issues, it is important for the rule language to clearly communicate the Commission’s 

intent. Additionally, the Commission has a legal obligation to make its rules clear, as a matter of 

ensuring due process for those subject to the rules.36 

34 8 180Q(A) states: “In order to ensure reliable electric service at reasonable rates, each Affected Utility shall be 
required to satisfy an Annual Renewable Energy Requirement by obtaining Renewable Energy Credits from Eligible 
Renewable Energy Resources.” 
9: 1805(A) states: “In order to improve system reliability, each Affected Utility shall be required to satisfy a Distributed 
Renewable Energy Requirement by obtaining Renewable Energy Credits from Distributed Renewable Energy 
Resources.” 
35 Arizona Courts will interpret a rule in a manner that harmonizes and gives meaning to all of its components and will 
assume that an enacting body’s decision not to amend or repeal any provision was intentional and that any intention to 
supersede or repeal any provision is stated clearly. (See Curris v. Morris, 184 Ariz. 393 (Ariz. Ct. App. 1995).) As the 
court stated in Curtis v. Morris, “[ilf the legislature had intended to overturn both its own clear statutory language and the 
long-standing precedent interpreting that language, we believe the legislature would have made that intention clear.” (1 84 
Ariz. at 397.) The court also stated 

We also believe that our holding is consistent with the canon of statutory construction that prefers 
an interpretation giving meaning to all parts of a statute over one that makes part of the statute 
meaningless: 

In construing a statute or rule, we presume that the promulgating body did not intend 
to do a fbtile act by including a provision that is not operative or that is inert and 
trivial. We must give each word, phrase, clause and sentence meaning so that no part 
of the rule is rendered superfluous, void, insignificant, redundant or contradictory. 

(Id. (quoting Patterson v. Maricopa County Shenfs Ofice, 177 Ariz. 153,156 (Ariz. Ct. App. 1993)).) 
36 “A rule is impennissibly vague if it ‘allows for arbitrary and discriminatory enforcement by failing to provide an 
objective standard for those who are charged with enforcing or applying the law.”’ (Mercy Healthcare Ariz., Inc. v. 
AHCCCS, 181 Ariz. 95, 100 (Ariz. Ct. App. 1994) (citation omitted.)) A rule’s failure to provide explicit standards, 
which can lead to arbitrary and discriminatory application, is a violation of due process. (In re Appeal in Maricopa 
County Juvenile Action No. .IS-5209 and No. JS-4963, 143 Ariz. 178, 183 (Ariz. Ct. App. 1984)) “It is a basic principle 
of due process that an enactment is void for vagueness if its prohibitions are not clearly defined.” (Grayned v. City of 
Rockford, 408 U.S. 104, 108 (1972).) Vague laws do not provide a person of ordinary intelligence a reasonable 
opportunity to determine what the law requires and allow for arbitrary and discriminatory enforcement by not providing 
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Quthoritv for this Rulemaking 

69. The Commission possesses the authority to engage in rulemaking under both its 

:onstitutional authority and its statutory authority endowed by the legislature. In the NPRM, Staff 

:ited both constitutional authority and statutory authority for this r~ l emak ing .~~  

70. Arizona Constitution Article 15, Q 3 (“Art. 15, 0 3”) provides, in pertinent part: 

The corporation commission shall have full power to, and shall, prescribe 
just and reasonable classifications to be used and just and reasonable rates 
and charges to be made and collected, by public service corporations 
within the state for service rendered therein, and make reasonable rules, 
regulations, and orders, by which such corporations shall be govemed in 
the transaction of business within the statc, and may prescribe the forms of 
contracts and the systems of keeping accounts to be used by such 
corporations in transacting such business, and make and enforce 
reasonable rules, regulations, and orders for the convenience, comfort, and 
safety, and the preservation of the health, of the employees and patrons of 
such corporations; . . . Provided further, that classifications, rates, charges, 
rules, regulations, orders, and forms or systems prescribed or made by said 
corporation commission may fiom time to time be amended or repealed by 
such commission. 

The Arizona Supreme Court has declared that this constitutional provision gives the Commission 

:xclusive authority to establish rates and to enact rules that are reasonably necessary steps in 

-atemaking and, hrther, that deference must be given to the Commission’s determination of what 

Segulation is reasonably necessary for effective rate~naking.~~ 

71. Staff believes that this rulemaking is authorized under the Commission’s exclusive 

atemaking authority under Art. 15, 3, although specific statutes were also cited in the Preamble to 

he NPRM as providing additional authority. Staff does not believe that it is necessary and did not 

ntend to submit the rulemaking to the Attorney General’s office for certification under A.R.S. ;5 41- 

1044. 

72. In Miller v. Arizona Corporation Commission, 227 Ariz. 21 (Ariz. Ct. App. 201 l), in 

:xplicit standards for its application, thereby impermissibly delegating basic policy matters for resolution on an ad hoc 
md subjective basis by those who apply them. (Id. at 108-09.) 

Specifically, Staff cited the following: Arizona Const. Art. 15, $3; A.R.S. $$ 40-202,40-203,40-321, and 40-322. ’ Arizona Corporation Comrn’n v. Woods, 171 Ariz. 286,294 (1992) (“Woods”) (concluding that the Commission had 
he authority under its constitutional ratemaking power to enact its Affiliated Interest rules, because they are reasonably 
iecessary for ratemaking, and giving deference to the Commission’s determination of what regulation is reasonably 
iecessary for ef€ective ratemaking). 

7 

39 DECISION NO. 74882 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DOCKET NO. RE-00000C- 14-0 1 12 

the face of a collateral attack, the Arizona Court of Appeals determined that the Commission’s 

xiginal adoption of the REST rules had been authorized by the Commission’s exclusive and plenary 

ratemaking authority under Art. IS, 0 3. Inter uiia, the court stated the following: 

In its ratemaking capacity, the Commission looks at more than “setting a 
fair return on a predetermined value.” Woods, 171 Ariz. at 296, 830 P.2d 
at 817. The Commission may take a “broader view” and consider, for 
example, risks associated with contemplated action or inaction. See id. 
(noting that inter-corporate dealings “can have disastrous consequences 
for the economic viability of the entire enterprise,” ultimately prejudicing 
ratepayers). Or, as the Woods court more colorfully put it, the Commission 
has “the power to lock the barn door before the horse escapes.” Id. at 297, 
830 P.2d at 818. 

The record here establishes a sufficient nexus between the REST rules and 
ratemaking. Prophylactic measures designed to prevent adverse effects on 
ratepayers due to a failure to diversify electrical energy sources fall within 
the Commission’s power “to lock the barn door before the horse escapes.” 
Id. Indeed, as Woods found in the context of inter-company transactions, 
“[i]t would subvert the intent of the framers to limit the Commission’s 
ratemaking powers so that it could do no more than raise utility rates to 
cure the damage.” Id. at 296, 830 P.2d at 817. 
In formulating the REST rules, the Commission considered price 
fluctuations, transportation disruptions, and shortages associated with 
conventional &el sources, noting that renewable resources are not subject 
to these same vagaries. Its findings connect the identified risks to the 
financial stability of utilities and, therefore, to consumer electric rates. The 
Commission also found that Arizona’s anticipated load growth requires the 
identification and development of new sources of electrical generation to 
ensure adequate service to utility customers. It concluded that 
diversification through the use of renewable energy is directly linked to 
the “security, convenience, health and safety” of utility customers and the 
general public. 

The record demonstrates a relationship between the REST rules and 
electric rates. If anything, the ratemaking connection is stronger here than 
with the affiliated interest rules at issue in Woods. 39 

73. The reasons stated by the Miller court in concluding that the REST rules as originally 

xomulgated were wholly authorized by the Commission’s constitutional ratemaking authority would 

3pply equally to the proposed revisions to the REST rules contemplated herein. Staff’s citing 

Gtatutory authority for this rulemaking does not waive its position that this rulemaking is wholly 

iuthorized under Art. 15,$3.  

Miller, 227 Asiz. at 28-29. 
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74. A.R.S. 0 40-202(A) provides: “The commission may supervise and regulate every 

iublic service corporation in the state and do all things, whether specifically designated in this title or 

n addition thereto, necessary and convenient in the exercise of that power and jurisdiction.” This 

anguage, while very broad, has been interpreted by the Arizona Supreme Court as bestowing no 

dditional powers on the Commission other than those already granted by the Arizona Constitution or 

Fpecificaliy granted elsewhere by the legislature, although the Court acknowledged that it also 

xovides the Commission the authority to do those things necessary and convenient in the exercise of 

he powers so granted.40 

75. A.R.S. 6 40-203 provides: 

When the commission finds that the rates, fares, tolls, rentals, charges or 
classifications, or any of them, demanded or collected by any public 
service corporation for any service, product or commodity, or in 
connection therewith, or that the rules, regulations, practices or contracts, 
are unjust, discriminatory or preferential, illegal or insufficient, the 
mmmission shall determine and prescribe them by order, as provided in 
this title. 

76. A.R.S. yj 40-321 states, in pertinent part: 

A. When the commission finds that the equipment, appliances, 
facilities or service of any public service corporation, or the methods of 
manufacture, distribution, transmission, storage or supply employed by it, 
are unjust, unreasonable, unsafe, improper, inadequate or insufficient, the 
commission shall determine what is just, reasonable, safe, proper, 
adequate or sufficient, and shall enforce its determination by order or 
regulation. 

B. The commission shall prescribe regulations for the performance of 
any service or the furnishing of any commodity, and upon proper demand 
and tender of rates, the public service corporation shall furnish the 
commodity or render the service within the time and upon the conditions 
prescribed. 

77. A.R.S. Ej 40-322(A) states, in pertinent part: 

A. The commission may: 

1. Ascertain and set just and reasonable standards, classifications, 
regulations, practices, measurements or service to be furnished and 
followed by public service corporations other than a railroad. 

lo 

%kc. Power Co-op, Inc., 207 Ariz. 95 (Ariz. Ct. App. 2004). 
Southern Pacgik Co. v. Arizona Coy. Comm’n, 98 Ariz. 339,348 (1965); see also Phebs Dodge C o p .  v. Arizona 
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2. Ascertain and fix adequate and serviceable standards for the 
measurement of quantity, quality, pressure, initial voltage or other 
condition pertaining to the supply of the product, commodity or service 
hrnished by such public service corporation. 

78. The Commission finds that the Commission’s constitutional authority wholly 

authorizes the Commission to make revisions to 8 1805 and $ 1812 as proposed in the NPRM 

attached hereto as Exhibit A. The Commission further finds, without waiving its position that the 

changes are wholly authorized by Art. 15, 8 3, that it has statutory authority to make such changes 

through rulemaking. 

Rulemakinp Reauirements 

79. The Commission is an “agency” under the Administrative Procedure Act (“APA”), 

A.R.S. Title 41, Chapter 6 (A.R.S. $8 41-1001 through 41-1092.12), and is gcnerally subject to APA 

requirements. 

80. A.R.S. 8 41-lOOl(19) defines a rule as follows: 

“Rule” means an agency statement of general applicability that 
implements, interprets or prescribes law or policy, or describes the 
procedure or practice requirements of an agency. Rule includes 
prescribing fees or the amendment or repeal of a prior rule but does not 
include intraagency memoranda that are not delegation agreements. 

81. Under A.R.S. 8 41-1057, the Commission is exempted from Article 5 of the APA 

(A.R.S. $8 41-1051 through 41-1057)’ pertaining to the Governor’s Regulatory Review Council 

(“GRRC”), but is required to adopt substantially similar rule review procedures, to include 

preparation of an EIS. 

82. A.R.S. 8 41-1044 requires the Attorney General to review rules that are exempt under 

A.R.S. 6 41-1057 and further requires that such rules not be submitted to the Office of the Secretary 

of State unless fvst approved by the Attorney General. 

83. Although Commission rules generally are subject to review and certification by the 

Attorney General under A.R.S. 41-1044 before they become effective, Commission rules 

promulgated pursuant to the Commission’s exclusive and plenary constitutional ratemaking authority 

need not be submitted to the Attorney General for certification. (State ex pel. Corbin v. Arizona Corp. 

Comrn’n, 174 Ariz. 216, 848 P.2d 301 (Ariz. Ct. App. 1992); Phelrps Dodge Corp. v. Arizona Elec. 
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Power Coop., 207 Ariz. 95,83 P.3d 573 (Ariz. Ct. App. 2004)) 

84. A.R.S. 0 40-1030(A) provides that “[a] rule is invalid unless it is made and approved 

u1 substantial compliance with sections 41-1021 through 41-1029 and articles 4, 4.1 and 5 of this 

zhapter, unless otherwise provided by law.” 

85.  A.R.S. 8 41-1022(E) provides that if, as a result of public comment or internal review, 

itn agency determines that a proposed rule requires substantial change pursuant to A.R.S. ij 41-1025, 

the agency shall issue a supplemental notice containing the changes in the proposed rule and shall 

Drovide for additional public comment pursuant to A.R.S. 6 41 - 1023. 

86. A.R.S. 8 41-1025 prohibits an agency from adopting a final rule that is substantially 

Iifferent from the rule proposed by the agency in its NPRM and provides that an agency must 

monsider all of the following in determining whether a rule is substantially different from the 

mposed rule published in the NPRM: 

1. The extent to which all persons affected by the rule should 
have understood that the published proposed rule would affect their 
interests. 

2. The extent to which the subject matter of the rule or the 
issues determined by that rule are different from the subject matter or 
issues involved in the published proposed rule. 

The extent to which the effects of the rule differ &om the 
effects of the published proposed rule if it had been made instead. 

If an agency desires to make a rule substantially different &om the rule proposed in an 

VPRM, A.R.S. 6 41-1025(A) allows the agency, in lieu of engaging in supplemental proposed 

ulemaking, to terminate the existing rulemaking and commence a new rulemaking for purposes of 

tdopting the substantially different rule. 

3. 

87. 

88. Since fiscal year 2009-2010, Arizona has had in place a general rulemaking 

noratorium, first through creation of the legislature4’ and then through gubernatorial orders. The 

nost recent gubernatorial order, Executive Order 2012-03 (“EO 2012-03”), effective on June 26, 

2012, and expiring on December 31, 2014, generally prohibits a state agency from conducting 

ulemaking except for specific purposes and with prior written approval from the Office of the 

3overnor. However, EO 2012-03 expressly exempts the Commission from its applicability, although 

See Laws 2010, Ch. 287,s 18 (amending Laws 2009 (3rd Special Session) Ch. 7, Q 28). I 
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it encourages all exempted state officials and agencies to participate voluntarily within the context of 

their own rulemaking processes. 

89. Because the Commission finds that this rulemaking is being conducted pursuant to its 

plenary and exclusive ratemaking authority under Art. 15, 0 3, the Commission is not required to 

obtain Attorney General certification of this rulemaking under A.R.S. $ 41-1044 and may instead 

submit a Notice of Final Rulemaking directly to the Office of the Secretary of State for publication. 

90. A.R.S. 6 41-1032(A) provides that a final rule filed with the Office of the Secretary of 

State under A.R.S. 6 41-1031 becomes effective 60 days after filing unless the rulemaking agency 

includes in the preamble information demonstrating that the rule needs to be effective immediately 

upon filing, for one of five reasons listed in the statute. No information has been provided in this 

rulemaking to indicate that this rulemaking would need to take effect immediately. 

Substantial Change Analvsis 

91. To determine whether the modifications included in the 1113 Comments would 

constitute a substantial change to the rules, we look at the factors listed in A.R.S. Ij 41-1025. The 

first of these factors is the “extent to which all persons affected by the rule should have understood 

that the published proposed rule would affect their interests.” Aside from the Commission itself, the 

persons affected by the rule as proposed in the NPRM include affected utilities, customers of affected 

utilities, and persons involved with the solar industry. As stated previously, Commission Staff made 

efforts to notify these interested persons in August 2014 by mail to the service lists for the Track & 

Record Docket and this docket and by email to the Commission’s blast list. The publication of the 

NPRM in the Arizona Administrative Register in October 2014 provided notice to the public in 

general. If the proposed rules were revised through adoption of the modifications included in the 

11/3 Comments, the pool of affected persons would not change in any respect. All affected persons 

should be on notice of the existence of this rulemaking and, further, should be on notice that the 

rulemaking would affect their interests. Consideration of the first factor does not indicate a 

subs tanti a1 change. 

92. The second factor is the “extent to which the subject matter of the rule or the issues 

determined by that rule are different &om the subject matter or issues involved in the published 

44 DECISION NO. 74882 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

13 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DOCKET NO. RE-00000C- 14-0 1 12 

proposed rule.” The subject matter of this rulemaking as proposed in the NPRM involves the 

information that is to be reported to the Commission in annual reports under Cj 18 12, the Commission 

consideration of that information, and the impacts that Commission consideration is to have on RECs 

and kWhs that are not owned by utilities. The revision of the proposed rules through adoption of the 

modifications included in the 11/3 Comments would neither expand nor narrow the subject matter of 

the rulemaking, which would still involve reporting under 6 18 12, Commission consideration of the 

information reported, and the impacts that Commission consideration is to have on RECs and kWhs 

not owned by utilities. Consideration of the second factor does not indicate a substantial change. 

93. The third factor is the “extent to which the effects of the rule differ from the effects of 

the published proposed rule if it had been made instead.” The effects of the rule, as published in the 

NPRM, would be that an affected utility’s additional reported information would be considered by the 

Commission in the context of the utility’s REST Implementation Plan and would be considered only 

“for informational purposes Le., not for purposes of compliance-so as to “protect the value of 

RECs and avoid the issue of double counting.”43 Additionally, because the proposed rules as 

published in the NPRM made no changes to either Cj 1804(A) or Cj 1805(A), utilities would continue 

to be required to obtain RECs to satisfl annual REST requirements under the proposed rules as 

published in the NPRM (or to obtain waivers). While some interested persons were concerned that 

the NPRM proposed rule language signified that non-utility owned RECs (or the kWhs associated 

with those RECs) would somehow be applied or counted toward determining a utility’s annual 

compliance with the REST rules, the language of the proposed rules as pubIished in the NPRM did 

not state that. Rather, the proposed rule language required additional reporting regarding such kWhs 

and RECs and stated that RECs not owned by a utility would be retained by their owners, regardless 

of any Commission acknowledgment of the associated kwhs. This is consistent with the NPRh4 rule 

language, albeit clearer, and would not change the effects of the proposed rules (except to the extent 

that clarity provides a benefit both to the Commission and regulated or otherwise impacted entities). 

Thus, consideration of the third factor also indicates that the modifications suggested in the 11/3 

,942- 

42 

43 
Exhibit A, 20 A.A.R. 2750-51, item 8(1), 8(4)(B). 
Exhibit A, 20 A.A.R. 2750, item 8(1). 
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Comments do not reflect a substantial change. 

94. Notwithstanding the foregoing discussion, we believe that Staff‘s suggested changes in 

its 11/3 Comments are not necessary to clarify the Commission’s intentions for the proposed rules as 

included in the NPRM. We also believe that the rulemaking as proposed will be clearly understood 

to expand the annual reporting requirements for utilities, so that the Commission is made aware of all 

Df the renewable energy being produced in a utility’s service temtory, to preserve the value of RECs, 

md to allow the Commission to consider all relevant information should the Commission desire to 

determine whether an affected utility’s report satisfies the requirements of the REST rules. For all of 

these provisions and expressed intentions to have meaning, and to be legally operable, one must 

conclude (as Staff did) that Commission “acknowledgment” does not count or use a REC and that the 

expanded reporting under 6 1805 is made for informational purposes rather than for purposes of 

demonstrating compliance with the REST standards.44 The NPRh4 Preamble reflected this in more 

than one area, and the rulemaking adopted by the Commission will clearly reflect this as well. 

Commission Responses to Public Comments 

95. A summary of the oral and written comments received October 10 through November 

18, 2014, along with the Commission’s responses thereto, is attached hereto and incorporated herein 

as Exhibit E. We find that the sumxnary of comments and the Commission’s responses to those 

comments, as set forth in Exhibit E, are reasonable and appropriate and should be included in the 

Preamble for a Notice of Final Rulemaking in this matter. 

Economic Impact Statement 

96. Staff has provided, in the Preamble to the WRM, information proposed to be used for 

an EIS to satisfy the requirements of A.R.S. 00 41-1057 and 41-1055.45 

97. We find that the information included in the document attached hereto and 

p4 A number of interested persons have made it clear that applying non-utility owned RECs, or the kWhs associated 
with them, to direct consideration of a utility’s REST rules compliance would constitute a counting of the RECdkWhs 
that would invalidate those RECs for any other purpose. While some may argue that it is possible to consider those 
R E C s , k b  without actually counting them, the information provided in this matter is overwhelmingly to the contrary. 
At the very least, any attempt to consider those RECdkWhs in relation to a utility’s compliance would appear to taint the 
RECs,kWhs such that their value would be compromised. 
” Although A.R.S. $ 41-1057 exempts the Commission from having its rules reviewed by GRRC and from application 
of A.R.S. $ 41-1055, it also requires the Commission to adopt substantially similar rule review procedures, to include 
preparation of “an economic impact statement and a statement of the effect of the rule on small business.” 
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incorporated herein as Exhibit F substantially conforms to the requirements of A.R.S. $0 41-1057 and 

41-1055, and we adopt it as the EIS for this rulemaking. 

Conclusion 

98. Because the Commission desires to be informed on an annual basis of all of the 

renewable energy production within each affected utility’s service territory, along with the RECs 

associated with that energy and the ownership of those RECs, as well as all other information 

available concerning the renewable energy market, such as market installations, historical and 

projected production capacity levels in each segment of the DE market, and other indicators of 

market sufficiency, it is just and reasonable and in the public interest for the Commission to adopt the 

amendments to 6 1805 and 6 18 12 proposed in the NPRM. 

99. The proposed 5 1805 and 0 1812, as set forth in the NPRM attached hereto as Exhibit 

A, should be submitted directly to the Office of the Secretary of State in the form of a Notice of Final 

Rulemaking package conforming to the requirements of A.R.S. 6 41-1001 (16)(d) and the Rules of the 

Office of the Secretary of State.46 %e Final Rulemaking package should include the separate 

Economic, Small Business, and Consumer Impact Statement attached hereto as Exhibit F. 

CONCLUSIONS OF LAW 

1. Pursuant to Arizona Constitution, Art. 15, 6 3, the Commission has authority and 

jurisdiction to amend A.A.C. Title 14, Chapter 2, Article 18 by revising 6 1805 and 6 1812 as set 

forth in the NPRM attached hereto as Exhibit A. 

2. The revised Q 1805 and 8 1812, as set forth in Exhibit A, are reasonably necessary 

steps for effective ratemaking. 

3. Because the Commission is adopting the revised 0 1805 and 0 1812 under its 

exclusive and plenary constitutional ratemaking authority under Art. 15, 6 3, the Commission is not 

required to submit this rulemaking to the Office of the Attorney General for certification under 

A.R.S. 0 41-1044. 

4. Notice of the oral proceedings regarding the NPRh4 was provided in the manner 

See, e.g., A.A.C. R1-1-105(D), R1-1-601, andR1-1-602. 46 
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prescribed by law. 

5. The amendments to 6 1805 and 0 1812 proposed in Exhibit A are clear, concise, and 

understandable; within the Commission’s power to make; within enacted legislative standards; and 

made in compliance with appropriate procedures. 

The amendments to 6. 1805 and 4 1812 proposed in Exhibit A do not constitute rule 

changes that are substantially different than the rule changes that would result from the NPRM alone 

under A.R.S. 6 41-1025. 

7. Adoption of the amendments to 6 1805 and 5 18 12 proposed in Exhibit A is just and 

reasonable and in the public interest. 

8. The Economic, Small Business, and Consumer Impact Statement attached hereto as 

Exhibit F substantially conforms to the requirements of A.R.S. $9 41-1057 and 41-1055 and should 

be adopted. 

9. The summary of the written and oral comments received regarding the NPRM and the 

1113 Comments, and the Commission’s responses to those comments, as set forth in Exhibit E, are 

accurate, comply with A.R.S. 8 41-1001(16)(d), and should be included in the Preamble for the 

Notice of Final Rulemaking for this matter. 

10. It is just and reasonable and in the public interest for the Commission to take the 

actions described in Findings of Fact No. 99. 

ORDER 

IT IS THEREFORE ORDERED that the Commission hereby adopts the revised Arizona 

Administrative Code R14-2-1805 and R14-2-1812 as set forth in Exhibit A hereto. 

IT IS FURTHER ORDERED that the Commission hereby adopts the Economic, Small 

Business, and Consumer Impact Statement attached hereto as Exhibit F. 

IT IS FURTHER ORDERED that the Commission’s Utilities Division StaBLegal Division 

Staff shall prepare and file with the Office of the Secretary of State, for publication as an approved 

final rule, a Notice of Final Rulemaking that includes the text of the amended R14-2-1805 and Rl4- 

2-1812, set forth in Exhibit A, and a Preamble that conforms to Arizona Revised Statutes 8 41- 

1001(16)(d) and includes a summary of comments and Commission responses as set forth in Exhibit 
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E and an Economic Impact Summary consistent with the Economic, Small Business, and Consumer 

Impact Statement attached hereto as Exhibit F. The Commission’s Utilities Division Staff/Legal 

Division Staff shall also file with the Office of the Secretary of State the separate Economic, Small 

Business, and Consumer Impact Statement attached hereto as Exhibit F, along with any additional 

documents required by the Office of the Secretary of State for publication and codification. 
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IT IS FURTHER ORDERED that the Commission’s Utilities Division StafWLegal Division 

staff is authorized to make non-substantive changes in the adopted Arizona Administrative Code 

U4-2-1805 and R14-2-1812 set forth in Exhibit A; the adopted Economic, Small Business, and 

:onsumer Impact Statement attached as Exhibit F; and any additional documents required by the 

3ffice of the Secretary of State, in response to comments received from the Office of the Secretary of 

State during the publication and/or codification process unless, afier notification of those changes, the 

:ommission requires otherwise. 

IT IS FURTHER ORDERED that this Decision shall become effective immediately. 

IN WITNESS WHEREOF, I, JODI JERICH, Executive 
Director of the Arizona Corporation Commission, have 
hereunto set my hand and caused the official seal of the 
Commission to be affixed at the Capitol, in the City of Phoenix, 
this 3, e dayof &a.flr &LJ 201 4. 

.. 

3ISSENT 

DISSENT 
3H:tv 
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P.0. Box 53999 
Phoenix, AZ 85072 

Kyle Smith 
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1 E. Camelback Road, Suite 550 
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Phoenix, A2 85007 

Steven M. Olea, Director 
Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
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EXHIBIT A 

NOTICE OF PROPOSED RULEMAKING 

TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND ASSOCIATIONS; 
SECURITlES REGULATION 

CHAPTER 2. CORPORATION COMMISSION - FTXED UTZLITIES 

.Wigor 's Note: 7 7 ~  following Notice OfProposed kulemaking w a r  exempt from Executive Onier 2012-03 as issued by Cover- 
nor Brewer: (See the text of the executive oder on page 2772.) 

p14-1581 

PREAMBLE 

L 

22 
Authorizing statute: Arizona Constitution article XV 4 3; A.R.S. 58 40-202; 40-203; 40-321.40-322. 
Implementing mdute: Arizona Constitution article XV 5 3; A.R.S. Q40-202; 40-203; 40-321,40-322, 
aoencv d- 
RE-OOOOOC-14-0 112 

0 
. .  

Notice of Rulemaking Docket Opening: 20 A.A.R. 2763, October 10,2014 (in this issue). 

Name: Maureen Scott, Esq. 
Attorney, Legal Division 

Address: Corporation Commission 
1200 W. Washington St. 
Phoenix, AZ 85007 

L A v i o u s  f i s e d  NlG 

e he -- 0. s a  unieat aardino the T n a m  and address of -v nemomlel wi th w horn person m e re 

Telephone: (602) S42-3402 
Fax: (602) 542-4870 
E-mail: mscott@azcc.gov 

Name: Robin Mitchell, Esq. 
Attorney, Legal Division 

Address: , Corporation Commission 
1200 W. Washington St. 
Phoenix, AZ 85007 

Telephone: (602) 542-3402 
Fax: (602) 542-4870 
E-mail: rmitchell@azcc.gov 
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Name: Bob Gray 

Address: Corporation Commission 
Executive Consultant, Utilities Division 

1200 W. Washington St. 
Phoenix, AZ 85007 

Telephone: (602) 542-0827 
Fax: (602) 542-2 129 
E-mail: bgray@-.gov . .. . 
The proposed rule changes will clarify and update how the Commission deals with renewable energy compliance and 
related renewable energy credits (‘RECs”). The Commission7s Renewable Enerpy Standard and Tariff (“REST”) 
rules have not been updated since they were approved by the Commission in Decision No. 69127 (November 14, 
2006). Since this decision, the renewable energy marketplace has changed dramatically. The existing REST rules 
require the utility to serve a growing percentage of its retail sales each year via renewabte energy, with a carve-out for 
distributed energy (“DE”). The rules were predicated on utilities acquiring RECs to achieve compliance. In the DE 
market, RECs were acquired by the utility when the utility gave the entity installing the renewable energy system an 
incentive. In recent years some utilities have seen their incentives eliminated as market conditions have changed. This 
led to utilities seeking guidance from the Commission as to how they should demonstrate compliance with the DE 
portion of the REST rules when the transaction REC acquisition was predicated upon is no ionger occurring. This 
issue was explored in great detail in the context of the utilities 2013 annual renewable energy implementation plans as 
well as in the proceeding that culminated in Commission Decision No 74365 on February 26,2014 (Docket Nos. E- 
01345-10-0394, etc.). Decision No. 74365 required the Commission Staff to propose new rules to the Commission. 
Staff made its filing, offering a number of options for the Commission to consider. At its September 9,2014 Open 
Meeting, the Commission in DecisionNo. 74753 in Docket No. RE-OOROOC-14-0112, ordered Staffto file aNotice of 
Proposed Rulemaking which seeks comment on the attached changes to the REST rules intended to address the issue 
of utility compliance in the DE market in a post-incentive era. Absent action by the Commission on this issue, it is 
unclear how utilities who are no longer offering DE incentives would demonstrate compliance with the REST rules’ 
DE requirements. This is not a critical issue for some utilities in their residential DE and/or commercial DE segments, 
as they are far ahead of current compliance goals. However, not all residential DE and commercial DE segments for 
affected utilities are ahead in compliance and thus it is necessary for the Commission to provide a new h e w o r k  for 
considering compliance with the rules. 

view the W v .  a 11 data und erlv- stud-vsis ofthe study 
8. A e n c e  to WUWY that V relv on 111 ~ t s  evahtbu of or lustrficatton for theproposed 

rule and where the D- or re 

5, ~~ 

. .  . .  . 

z 

NOTE - The Arizona Corporation Commission is exempt from the requirements o f  A.R.S. 9 41-1055 relating to eco- 
nomic, small business, and consumer impact statements. See A.R.S. 5 41-1057(2). However, under A.R.S. p 41-1057(2), 
the Arizona Corporation Commission is required to prepare a “substantially similar” statement. 
1. NEED: 

Under the present rules, utilities demonstrate compliance with the DE requirement through RECs. The proposed rule 
changes are necessary to address the problem created when DE incentives are no longer offered by the utility and the 
utility therefore no longer obtains RECs fnrm the customer. The proposed rule changes do this by noting that the 
Commission may consider all available information. All available information may include measures such BS market 
installations, historical and projected production and capacity levels in each segment of the DE market and other indi- 
cators of market sufficiency activity. 
The proposed rule changes also provide a new requirement for the reporting of renewable production from facilities 
installed in a utility’s service territory without an incentive which means the REC is not transferred to the utility. The 
proposed rules provide that these non-utility owned RECs will be acknowledged for informational purposes by the 
Commission This language is intended protect the value of RECs and avoid the issue of double counting. 
In addition, new language was added to the rules that explicitly states that RECs remain with the entity that created 
them absent the approval of the entity that they be transferred to the utility or another entity. T h i s  language is also 
meant to protect the value of RECs and prevent against the issue of double counting. 
NAME AND ADDRESS OF AGENCY EMPLOYEE WHO MAY BE CONTACTED TO SUBMIT ADDITIONAL 

iL 

2. 

October 10,2014 Volume 20, Issue 41 Page 2750 

DECISION NO. 74882 

mailto:bgray@-.gov


DOCKET NO. RE-OOOOOC- 14-01 12 

Arizona Adm’nbtrative Regkter /Secreta y of State 
Notices of Proposed Rulemaking 

5 .  

6.  

7. 

DATA ON THE INFORMATION INCLUDED IN THIS STATEMENT: 
Bob Gray, Executive Consultant, Utilities Division 
Arizona Corporation Commission 
1200 W. Washington Skeet 
Phoenix, AZ 85007 
Telephone Number (602) 542-0827; Fax Number (602) 542-2 129 
AFFECTED CLASSES OF PERSONS: 
A. Commission-regulated utilities 
B. Customers of Commission-reguiated utilities 
C. The solar industry 
D. Arizona Corporation Commission 
RULE IMPACT ON AFFECTED CLASSES OF PERSONS: 
A. Utilities subject to the REST rules will have a means to achieve compliance with the DE portion of the REST 

rules in a post-incentive environment. 
B. Utilities will have to report additional information in their reports in the form of production by non-incentivized 

DE production within i ts service territory. Utilities are already required to meter all DE production within their 
service territory, so the utility already has this information available, and this additional reporting requirement 
should not be burdensome. This reporting is intended to be for informational purposes only. 

C. The utility may also report infomation related to market activity. Thus information should be readily available to 
the utiiity and should not be burdensome. Regulatory certainty with respect to the Commission’s rules will bene- 
fit all segments of the industry involved in the provision of solar, including the utilities, solar providers and cus- 
tomers. 

D. Some solar industry representatives may believe that the proposed rules do not provide sufficient protection for 
the value of RECs and such belief could also lead to a concern that there is a property rights issue if the value of 
RECs is impaired. These concerns are not wananted given the safeguards built into the proposed rules to only 
acknowledge kWh production associated with RECs not owned by the utility as well as language specifying that 
RECs are retained by the entity creating them absent the creating entity transferring the RECs to the utility or 
another entity. If the value of RECs were somehow impaired, it could have 8 negative impact on the costs associ- 
ated with installing solar since RECs may be used to offset or lower the cost of the solar installation. Although 
there were some parties in the underlying Commission proceeding who believed the value or cost of RECs would 
be relatively low. 

E. Some solar industry representatives may believe that no change is necessary to the rules or that an alternative 
pmposal should be adopted. 

COSTS AND BENEFITS TO THE AGENCY: 
The Commission will benefit fiom having a method for considering utility compliance with the REST rules that rec- 
ognizes that the DE market may be self-sufficient and that incentives may no longer be necessary to incent solar 
installations in this market. The Commission will have a more complete picture of Arizona’s renewable energy mar- 
ket by having information on all DE production in utility reports. The Commission will also benefit from receiving 
available information on market sufficiency and activity. There are minimal costs associated with this proposal 
because the Commission typically performs an analysis of the DE market in conjunction with the utilities’ annual 
implementation plans. 
COSTS AND BENEFITS TO POLITICAL SUBDIVISIONS 
There will be no impact to political subdivisions because the Commission does not have jurisdiction over political 
subdivisions and the Rules do not apply to them. 
COSTS AND BENEFITS TO PRIVATE PERSONS: 
Many utility customers may benefit from not having to pay more for utilities to achieve compliance with the REST 
rules, as would have resulted from some alternative proposals. Customers will benefit from the certainty these 
changes provide regarding the treatment of RECs by the Commission in a post-incentive environment. Customers 
will also be able to retain the value of any RECs they own. Some customers who own RECs may believe that the pro- 
posed rules do not provide sufficient protection for the value of RECs. If customers believe that the value of their 
RECs was brought into question, they may argue that they have property interests in the RECs which were being 
impaired. The Commission has ki l t  adequate protections into the rules so it is clear that the intent is for non-utility 
REC owners to retain the value of their RECs. 

TATION OF THE NEW RULES. 
Customers of solar providers shoutd benefit since there will be certainty with respect to REX ownership. Customers 
of the utilities should benefit since they will no longer be paying for incentives or additional costs for utilities to pro- 
cure RECs in this market. 
LESS COSTLY OR INTRUSIVE METHODS: 

COST AND BENEFITS TO CONSUMERS OR USERS OF ANY PRODUCT OR SERVICE IN THE IMPLEMEN- 
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The amendments to the rules are one of the least cost methods for providing utilities with a path to DE compliance 
under the REST rules and, with respect to any incorporated by reference materials, provide for the Commission’s 
rules to be consistent with A.RS. 8 41-1028 and the rules of the Secretary of State. 

The Commission considered alternative methods offered in the utility annual implementation plans as well as the 
underlying Commission proceeding. A wide variety of proposals were put forward by Commission Staff, the Resi- 
dential Utility Consumer Office, and a variety of other interested parties including utilities, solar providers, solar 
installers and various industry and environmental associations. These alternatives included the utility paying to 
acquire RECs, the utility claiming the RECs through interconnection or net metering activities, granting a waiver of 
portions of the REST rules, taking no action, reducing the REST requirement to reflect non-utiIity owned RECs, re- 
introduction of up-front incentives, creation of a maximum conventional energy requirement, utilities counting all 
RECs toward compliance, and recovery of DE costs through the standard rate case process. A number of these pro- 
posals had multiple variations. Each option had its pros and cons and in some cases parties disagreed on the effect of 
some proposals on preservation of the value of RECs and other issues. Generally the other options were considered to 
have one or more of the following flaws: it increased costs paid by ratepayers through the REST surcharge, it did not 
preserve the 15 percent overall REST requirement, it either did not or it was questionable whether it maintained the 
value of the RECs, andor it was overly complicated and cumbersome. 

10. ALTERNATIVE METHODS CONSIDERED: 

e - 0 f a P p  

Name: Maureen Scott, Esq. 
Attorney, Legal Division 

Address: Corporation Commission 
1200 W. Washington St 
Phoenix, AZ 85007 

Telephone: (602) 542-3402 
Fax: (602) 542-4870 
E-mail: mscott@azcc.gov 

Kame: Robin MitcheI1, Esq. 
Attorney, Legal Division 

Address: Corporation Commission 
I200 W. Washington St. 
Phoenix, AZ 85007 

Telephone: (602) 542-3802 
Fax: (602) 542-4870 
E-mail: nnitcheli@azcc.gov 

Name: Bob Gray 

Address: Corporation Commission 
Executive Consultant, Utilities Division 

1200 W. Washington St. 
Phoenix, AZ 85007 

Telephone: (602) 542-0827 
Fax: (602) 542-2129 
E-mail: bgray@azcc.gov 

10. 
A pubIic meeting will be held on November 12,2014, at 1:OO p.m., at the Commission’s Tucson offices, 405 W. Con- 
gress, Room 222, Tucson, AZ 85701 and on November 14,2014, at 1O:OO a.m., at the Phoenix offices ofthe Arizona 
Corporation Commission located at 1200 W. Washington, Hearing Room 2, Phoenix, A 2  85007. The Hearing Divi- 
sion requests initial written comments be received on or before November 10.2014, and that responsive comments be 
received on or before November 14,2014. Please reference docket number RE-OOOOOC-144112 on all documents. 
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TITLE 14. PUBLIC SERVICE CORPORATIONS; CORPORATIONS AND ASSOCIATIONS; 
SECURITLES REGULATION 

CHAPTER 2. CORPORATION COMMISSION - FIXED UTILITIES 

ARTICLE 18. RENEWABLE ENERGY STANDARD AND TARIFF 

R14-2-1805. Distributed Renewable Energy Requirement 
R14-2-1812. Compliance Reports 

ARTICLE 18. RENEWABLE ENERGY STANDARD AND TARIFF 

Rl4-2-1805. Distributed Renewable Energy Requirement 
A. Nochange 
B. Nochange 
C. Nochange 
D. Nochange 
E. Nochange 
E, 

.. ion of mewable enerw whi AnvRene wable Enesg?, Cr-ted by product 
‘np the Renewable En erpv Credit. Such Renewable Enem C red it mav not be considered e retained by the entity creatr 

-able Energv C redit. .- W e k  soci w’ on- 
utilitv owned Renewable l&gpv Credits. 

. 

G m rePorth ofkWhs ass ociated with Renewable Enerev Credits not owned bv the u tilily will be acknowledge& 

R14-2-1812. Compliance Reports 
A. Beginning April 1.2007, and every April 1st thereafter, each Affected Utility shall file with Docket Control a report that 

describes its compliance with the requirements of these rules for the previous calendar year md-prov ides other relevant 
information ‘ . The Affected Utility shall also transmit to the Director of the Utilities Division an electronic copy of this 
report that is suitable for posting on the Commission’s web site. 

B. The compliance report shall include the following information: 
itory and t he actual k Wh of or equivalent obtained 
fi k tili he 

1. The actual kWh of energy produced within its service terr 
from Eligible Renewable Energy Resources, differentlalug 
m w a b l e  En- Credits and kWhs D roduc& the Affected U 
33 does not own the Rene wable 

. .  
tiiity’s service tern *tory for which the Affec ted Util- 

Credsw, 
2. Nochange 
3. Nochange 
4. Nochange 
5 .  No change 
6. Nochange 

C. The Commission mav consider all available information and may hold a hearing to determine whether an Affected Ut& 
ity’s compliance report satisfied the requirements of these rules. 
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EXHIBIT B 
BEFORE THE ARIZONA CORPORATION CONMISSXON 

coMMIssloNERs 
BOB STUMP - Chairman 

RE C E 1‘4 ED 
s.ARY PIERCE 
BRENDABURNS ZU14 NOV - 3  P k I O  

Arizona Corporation Commission 
DOCKETED 

NOV 3 2014 
BOB BURNS 
SUSAN BI‘ITER SMITH 

[N TEE MATTER OF TWE PROPOSED 
RULEMPXING TO MODIFY THE 

TARIFF RULES. 

‘ _ _  : d:,? CiltEMISSiG!.t 
; y X k E T  CONTROL 

DOCKET NO. RE4 

STAFF’S COMMENTS 

The Arizona Corporation Commission (“Commission”) Staff files the following comments on 

the proposed Renewable Energy Standard Tariff (“REST”) rule revisions. 

I. BACKGROUND. 

The proposed rules are the cutmination of several Commission proceedings that have 

addressed how to measure utility compliance with the REST Rules. This issue was first raised by 

Arizona Public Service Company (“APS”) and Tucson Electric Power Company (“TEP”) in their 

2012 REST plans, which addressed the issues related to achieving compliance with the distributed 

energy (“DE”) carve-out (required by A.A.C. R14-2-1805) once incentives are no longer offered. 

See, e.g., Docket No. E-O1345A-10-0394. 

A.A.C. R14-2-1804 requires every Affected Utility to serve a portion of its annual retail load 

with renewable energy. Under A.A.C. R14-2-1801(E), -1804, and -1805, thirty percent of an 

Affected Utility’s renewable energy requirements must come from renewable DE. Each year, the 

renewable energy and the DE requirements increase by a set percentage. 

Compliance with the REST Rules is measured by Renewable Energy Credits (“RECs”). The 

REST Rules define a REC as “the Unit created to track kWh derived h m  an Eligible Renewable 

Energy Resource or kWh equivalent of Conventional Energy Resources displaced by Distributed 

Renewable Energy Resources.” A.A.C. R14-2-180 1 0 .  A.A.C. R14-2-1803 sets forth requirements 

for the creation and transfer of RECs. 

Until recently, Arizona utilities acquired RECs fkom owners of eIigibfe DE projects through 

contra&ual agreements. Under these agreements, customers would transfer DE RECs to the utilities 
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n exchange for REST incentives, which were used to offset part of the cost of installing DE systems. 

k s e  incentives have taken the €’ of residential and commercial up-front incentives (“UFIs”) and 

;ommercial performance-based incentives (“PBIs”), and are funded by a REST surcharge assessed 

nonthly to eveq retail electric service. UFI as high as $4.00 per watt for residential DE 

iystems in 2006, but had been entirely eliminated by 201 3 for some utilities. 

In Decision No. 72737 (January 18,2012), the Commission noted that APS’s fiture ability to 

neet its annual DE REST requirement might be in question, due to the rapid decrease in the installed 

mts for solar photovoltaic (“PV”) systems and the resulting reduction in APS’s REST-funded 

ncentives. Decision No. 72737 ordered A P S  to suggest possible solutions to the emerging issue in 

4PS’s 2013 REST Plan filing. 

APS subsequently proposed “Track and Record” in its 2013 REST filing (Docket No. E- 

11345A-12-0290). Under this proposal, APS would track all energy produced by DE systems that 

ire intermmected with its system, and would then record (or count) that energy for purposes of 

E S T  compliance. TEP and UNS Electric, Inc. offered four possible solutions, which partially 

incorporated similar “Track and Record” proposals.’ 

in its Staff Reports on the 2013 implementation plans, Staff recommended approval of the 

“Track and Record” methodology for all Affected Utilities. Staff noted, however, that comments had 

been filed that raised concerns about the “Track and Record” proposal’s impact on REC integrity. 

4fter the Staff Report was filed, a number of parties filed comments in the APS and ‘IEP 20 13 REST 

lockets, opposing the “Track and Record” methodology. In a subsequent memorandum, Staff 

recommended a hearing on these issues because of the number and tenor of opposing comments. 

The Commission a p e d  with Staffs recommendation and convened an evidentiary hearing. 

a r k e n  parties participated, presenting twelve witnesses over a five-day period. There were many 

alternatives discussed, such as requiring utilities to pay to acquire RECs, allowing utilities to obtain 

RECs as a condition of interconnection or net metering, reducing the REST requirement to reflect 

non-utility owned RECs, reintroducing up-front incentives, creating a maximum conventional energy 

’ Docket No. E-0f933A- 12-0296; Docket No. E-04204A- 12-0297. 
2 
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equirement, counting all RECs toward compIiance, and monitoring non-utility owned RECs solely 

kr idonnational purposes. 

On February 26,2014, the Commission docketed Decision No. 74365, its Opinion and Order 

>n Track and Record and Potential Alternatives. That decision authorized each Affected Utility to 

%quest, in its next REST Implementation Plan Filing, a full permanent waiver from the requirements 

3f A.A.C. Rl4-2-1805 for a period of one year, such that the annual requirement wouid not be rolled 

into the subsequent year. Under the decision, the Staff Report for each utility implementation plan 

would include a public interest analysis and recommendation on the requested waiver. 

Decision No. 74365 also stated that the Commission would conduct a rulemaking in order to 

consider different methods for measuring utility compliance with the REST Rules. Staff 

subsequently opened a rulemaking docket, and then sought comments on several proposals. At an 

open meeting in July, the Commission directed Staff to prepare a draft Notice of Proposed 

Rulemaking for the Commission’s consideration, which the Commission subsequently adopted in 

Decision No.74753. The notice of proposed rulemaking explains the purpose of the proposed rules as 

foliows: 

The proposed rule changes will clarify and update how the Commission 
deals with renewable energy compliance and related renewable energy 
credits (“RECs”). The Commission’s Renewable Energy Standard and 
Tariff (“REST”) d e s  have not been updated since they were approved 
by the Commission in Decision No. 69127 (November 14, 2006). 
Since this decision, the renewable energy marketplace has changed 
dramatically. The existing REST rules require the utility to serve a 
growing percentage of its retail sales each year via renewable energy, 
with a carve-out for distributed energy (“DE”). The rules were 
predicated on utilities acquiring RECs to achieve compliance. In the 
DE market, RECs were acquired by the utility when the utiIity gave the 
entity installing the renewable energy system an incentive. h recent: 
years, some utilities have seen their incentives eliminated as market 
conditions have changed. This led to utilities seeking guidance from 
the Commission as to how they should demonstrate compliance with 
the DE portion of the REST rules when the transaction that REX 
acquisition was predicated upon is no longer occdng.  

.. ‘  

... 

. . .  
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I. STAFF RECOMMENDS THAT THE COMMISSION ADOPT THE NPRlM AS A 
FINAL RULE IN ORDER TO C L m Y  ESTABLISH THE M E A N S  BY WHICH 
THE COMMISSION WILL MEASURE UTILITY COMPLIANCE UNDER TH[E 
RESTRULES. ’ 

Staff believes that the Commission’s intent in this rulemaking is to clearly eliminate the 

,pecter of double-counting. This intent is demonstrated by the following proposed amendment to 

<14-2-1805(F), as set forth in the proposed rules: 

Any Renewable Energy Credit created by production of renewable 
energy which the Affected Utility does not own shall be retained by the 
entity creating the Renewable Energy Credit. Such Renewable Energy 
Credit may not be considered wed or extinguished by any Affected 
Utility without approval and proper documentation porn the entity 
creating the Renewable Energv Credit, regardless of whether or not the 
Commission acknowledged the zkWhs associated with non-utility 
owned Renewable Energy Credits. 

n addition, the proposed amendment (underlined in the following quotation) to the reporting 

zquirements of R14-2-1812(B) also clearly eliminates any possibility of double counting. Each year, 

Mected Utilities would be required to file the following information: 

The actual kWh of energy produced within its service territorv and the 
actual kWh of energy or equivalent obtained from Eligible Renewable 
Energy Resources, differentiating; between kWhs for which the 
Affected Utilitv owns the Renewable Enerw Credits and kWhs 
produced in the Affected Utility’s service territorv for which the 
Affected Utility does not own the Renewable Energy Credits . . . ? 

These proposed amendments plainly demonstrate that the Commission intends for the RECs to 

remain wi& their owners unless specifically transferred. 

Some have implied that these clear statements may be obscured by other language in the 

NPRM, such as the word “acknowledge” in the proposed revisions to R14-2-1805(F) and (G). The 

weakness with this argument is that it focuses upon the word “acknowledge” in isolation and ignores 

the context provided by the proposed amendments as a whole. For example, in the above-quoted 

* Decision No. 74753, Attachment at 1 (September 15,2014) (emphasis added). 
Decision No. 74753, Attachment at 2 (September 15,2014) (amending language indicated by 
underlining). 
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r 

unendments, it is absolutely clear that double counting is not intended. In addition, the Preamble to 

he NPRM specifically states that the term “acknowledged” means that non-utility owed RECs will 

>e reported for informational purposes only. 

I f  the Commission were to conclude that additional clarification would be desirable, Staff 

uggests the following additions, which are set forth in bold type below, to the NPRM’s revisions to 

114-2-1 805(G): 

The reporting of kWhs associated with Renewable Energy Credits not 
owned by the utility will be acknowledged for reportinp Dumoses, 
but wiIl not be eIiPible for comdiance with R14-2-1804 and -1805. 

4 similar change (also set forth in bold type) could be made to the NpRM’s revisions to R14-2- 

1805(F): 

Any Renewable Energy Credit created by production of renewable 
energy which the Affected Utility does not own shall be retained by the 
entity creating the Renewable Energy Credit. Such Renewable Energy 
Credit may not be considered used or extinguished by any Affected 
Utility without approval and proper documentation from the entity 
creating the Renewable Energy Credit, regardless of whether or not the 
Commission acknowledged the reeorting of kWhs associated with 
non-utility owned Renewable Energy Credits. 

Finally, Staff suggests that the Commission delete the word “compliance” in three places in R14-2- 

1812: in the heading, in the first sentence in R14-2-1812@), and at the end of Rl4-2-I812(C). These 

suggested changes to the NPRNI are shown below: 

R14-2-1812. ’ Reports 

.... 
B. Theemqhmee ’ report shall include the folowing information: 

.I.. 

C. The Commission mav consider ail available information and may hold a 
hearing to determine whether an AffeGted Utility’s eefiiiakftfiee ’ report satisfies the 
requirements of these rules. 

! 
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911 of these suggested changes are set forth in Exhibit A to these comments. 

These suggested ch&ges are intended to clarify (ifthe Commission believes that is necessary) 

orted for infonnatio oses only and will 

Rules. Staff believes that adoption of these 

;light changes (as set forth in Exhibit A) would eliminate any potential for diegations of ambiguity. 

4doption of the NPRM as a final rule, with these changes, should completely eliminate any question 

%bout the Commission’s intent. 

[II. STAFF’S CLARIFYING MODIFICATIONS DO NOT AMOUNT TO A 

The additions and other minor changes that Staff has suggested would not make the rules 

substantially different than that which was proposed in the NPRM. Any person whose interests 

would be affected by the published proposed rules has had adequate notice because S t a f f s  suggested 

zlarifying language does not change the extent, subject matter, or issues involved in the published 

des.  Further, the effects of the clarifications do not differ from the effects of the published proposed 

rules. In addition, parties were given further notice of these clarifications through the preamble to the 

proposed rules that was published by the Secretary of State. 

“SUBSTANTIAL CHANGE“ FOR PURPOSES OF ARS. Q 41-102YA). 

For example, deleting the word “Compliance” from “Compliance Reports” is not a substantial 

change. This modification merely reflects that the purpose of the reports should be consistent with 

the published proposed rules. Shilarly, clarifying that non-utility owned RECs will not be counted 

toward utility REST compliance does not change the effects of the published proposed d e s ;  instead, 

this language simply adds clarity consistent with the overdl effects of the proposed rules. Thus, 

under the criteria set forth in A.R.S. (i 41-1025(A), Staffs clarifying language does not constitute a 

substantial change to the proposed rules, and the Commission may adopt these modifications without 

delaying the rulemaking process. 

... 

... 

... 
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[V. CONCLUSION. 

For the reasons stated above, Staff recommends that the Commission enact the NPRM as a 

h a 1  rule, with the clarifying additions and modifications set forth in Exhibit A. 

RESPECTFULLY SUBMImD this 3rd day of November, 2014. 

Maureen A. Scott, Senior StafTCounsel 
Robin Mitchell. Staff Counsel 

S 

Maureen A. Scott, Senior StafTCounsel 
Robin Mitchell. Staff Counsel 
Janet L. Wagner, Assistant Chief Counsel 
Legal Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 
(602) 542-3402 

Original and thirteen (13) copies 
of the foregoing filed this 
3rd day of November 201 4 with: 

Docket Control 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

Copyqf the foregoing emailed 
this 3 day of Nyember, 2014 and 
mailed on the 4 day of November, 201 4 
to: 

Gany D. Hays 
Law Offices of Gany D. Hays, PC 
1702 East Highland Avenue, Suite 204 
Phoenix, Arizona 8501 6 
ghavs@lawgdh.com 
Attorney for Arizona Solar Deployment 
Alliance 

John WaIIace 
GCSECA 
221 0 South Priest Drive 
Tempe, Arizona 85282 
i wallace@,itcsecacoop 

Michael A. Curtis 
William P. Sullivan 
Curtis, Goodwin, Sullivan, 
Udalf & Schwab, PLC 

501 East Thomas Road 
Phoenix, Arizona 85012 
Mcurtis401 @aol.com 
W sullivan@,ccasuslaw .corn 
Attorneys for Mohave Electric Cooperative, 
Inc. and Navopache Electric Cooperative, Inc. 
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Peggy Gillman 
Manager of Public Ma@ and 

Mohave Electric Cooperative, Inc. 
Post Office Box 1045 
Bullhead City, Arizona 86430 
p pillman@mohaveelectric.com 

Energy Services 

Tyler Carlson 
Chief Operating Officer 
Mohave Electric Cooperative, Incorporated 
Post Office Box 1045 
Bullhead City, Arizona 86430 
tcarlson@bnohaveelectric.com 

Charles Moore 
Navopache Electric Cooperative, Inc. 
1878 West White Mountain Boulevard 
Lakeside, Arizona 85929 
cmoor&,navooache.org 

court s. Rich 
Rose Law Group pc 
7 144 East Stetson Drive 
Suite 300 
Scottsdaie, Arizona 8525 1 
crichG?xoselawgl.ouv.com 

C. Webb Crockett 
Patrick J. Black 
Fennemore Craig, PC 
2394 East Cameiback Road 
Suite 600 
Phoenix, Arizona 8501 6-3429 
wcrockett @,fclaw .corn 
pblack@,fdaw.com 

Bradiey Carroll 
88 East Broadway Boulevard, MS HQE9 10 
Post Office Box 71 1 
Tucson, Arizona 85702 
bcarroll@,teu .corn 

Michael W. Patten 
Roshka DeWrtlf & Patten, PLC 
400 East Van Buren Street, Suite 800 
Phoenix, Arizona 85004 
mDatten@?dD-law.com 
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Deborah R Scott 
Thomas L. Loquvam . 
Arizona Public Service Company 
400 North 5'h Street, MS 8695 
Phoenix, Arizona 85004 
Deb. Scottguinnanclewest.com 
Thomas.huvarn@,uimaclewest .corn 

Gregory L. Bemasky 
Arizona Public Service Company 
400 North 5~ Street, MS 9708 
Phoenix, Arizona 85004 
Gregorv.BernoskviaDs.com 

Anna Lands 
Cascabel Working Group 
6520 Casabel Road 
Benson, Arizona 85602 

Lawrence V. Robertson, Jr. 
Post Office Box 1448 
Tubac, Arizona 85646 
tubaclawer@,aol.com 

Edward Burgess 
Kris Mayes Law Firm 
1 East Camelback Road, Suite 550 
Phoenix, Arizona 850 12 
eburrzless@risrnaveslaw.com 

Ruel Rogers 
The Momci Water & Electric Company 
Post Office Box 68 
Morenci, Arizona 85540 
Ruel Ro EersJrafini. corn 

Creden Huber 
Sulphur Springs Valley Electric Cooperative 
350 North Haskefl Avenue 
Willcox, Arizona 85643 
credenh63,SSVEC.con 

Kirk Gray 
Gra.ham County Electric Cooperative 
Post Office Drawer B 
Pima, Arizona 85543 
kgrav&ce.coou 

Karen Cathers 
Trico EIectric Cooperative, Inc. 
Post Office Box 930 
Marana, Arizona 85653-0930 
kcathers@,trico .GOOD 
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toy Archer 
4jo Improvement Company 
'09 Office Drawer 9 
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'ov archer@,hi.com 

Steve Lunt 
h c a n  Valley Electric Cooperative 
Post Office Box 440 
Duncan, Arizona 85534 
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n e  Vote Solar Initiative 
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Boulder, Colorado 80302 
imnie@,votesolar.org 
rick6ihotesolar. org 

Timothy Hogan 
Arizona Center for Law in the Public Interest 
202 East McDowell Road, Suite 153 
Phoenix, Arizona 85004 
thopanG2aciui .erg 

Giancarlo Estrada 
Kamper, Estrada & Simmons 
3030 North 3rd Street, Suite 200 
Phoenix, Arizona 85012 
gestrada(iii,lavmhxrJhx.com 

David Beny 
Western Resource Advocates 
Post Ofice Box 1064 
Scottsdale, Arizona 85252-1064 
david.berrviir),westernresources .org 

Kevin Koch 
612 North Seventh Avenue 
Tucson, Arizona 85705 

Daniel Pozefsky 
Residential Utility Consumer Office 
1 1 10 West Washington, Suite 220 
Phoenix, Arizona 85007 
dnozefskv@azruco. ~ o v  

Michael Neary 
Arizona Solar Energy Industries Association 
1 11 West Renee Drive 
Phoenix, Arizona 85027 
r n n e a r v ~ ~ ~ z o l ~ i n d u s ~ . o r q  

Craig Marks 
Craig A. Marks, PLC 
10645 North Taturn Boulevard 
Suite 200-676 
Phoenix, Arizona 85028 
Craig.MarksO,azbar.org 

Kyle J. Smith, General Attorney 
Oflice of the Judge Advocate General 
U.S. Army Legal Services 
9275 Gunston Road 
Fort Belvior, Virginia 22060-5546 
kvle.i.smithl24.civ(a3mail.mil 

Karen S. White, Staff Attorney 
U.S. Air Force Utility Law Field Support 
Center 

1 39 Barnes Drive 
Tyndall AFB, Florida 32403 
karen. w h i t e , ~ n ~ l l .  - af.rnil 

Christopher Thomas 
Fred E. Breedlove 111 
Squire Sanders (US) Lf;P 
1 East Washington, 27 Floor 
Phoenix, Arizona 85004 
christooher.d.thomaskikwiresanders.com 
fred.breed1 ove f,sauiresanders. corn 

AFLONJACL-ULFSC 

Scott S. Wakefield 
Ridenour, Hienton (8. Lewis PLLC 
201 North Central Avenue, Suite 3300 
Phoenix, Arizona 85004-1052 
swakefield@,rhl f i r  .corn 

Rick Umoff 
Solar Energy Industries Association 
505 9th Street NW, Suite 800 
Washington, DC 20004 
RUmoE@seia.ors 

Robin Quanier 
Jennifer Martin 
Center for Resource Solutions 
1012 Torrey Avenue 
San Francisco, California 94129 
robin@jesource-so1utions.org 
jennifer~,r~source-solutions .or% - 
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:en Baker 
gal-Mart Stores, Inc. 
011 S.E. 10th Street 
lentonville, Arkansas 7271 6-0550 
en.bakerCilwal-mart.cm 

Lerry Hattevik 
)irector of West Regulatory and Market - 
L€f-airs 
JextEra Energv Resources, LLC 
29 ArlingtoLBoulevard 
3 Cerrito, California 94530 
.e~.hattevikoJIexteraenerpv.com 

)ouglas V. Fant 
AW Offices of Douglas V. Fant 
1655 West Anthem Way 
bite A-109, PIvlB 41 1 
inthem, Arizona 85086 
Lfantlaw@,earthlink.net 

Levin C. Higgins, Principd 
inergy Strategies, LLC 
! 15 South State Street 
hite 200 
Salt Lake City, Utah 841 11 
;himinscii),enermstrat.com 

aaja Wessels 
?irst Solar 
550 West Washington Street 
I'empe, Arizona 85281 

foe King 
4rizona Electric Power Cooperative 
Post Office Box 670 
Benson, Arizona 85602 
kinn@.ssw.coou 

Christopher Martinez 
?OO North Gold Avenue 
Post Office Box 63 1 
Deming, New Mexico 8803 1-063 1 
:hrism@,col-coou.com 

LaDel Laub 
Dixie Escalante Rural Electric Association 
71 East Highway 56 
Beryl, Utah 847 14 
iadell@,dixietmwer. com 
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Dan McClendon 
Garkane Energy Cooperative 
Post Office Box 465 
Loa, Utah 84747 
danlii),,rrarkanmerm.com 

Oreg Bass 
Noble Americas Energy Solutions 
401 West A Street, Suite 500 
San Diego, California 92101-3017 
gbass@.noblesolutions.com - 

Laura Palm Behar  
Morgan Sthe  
&en Eaah Energy & Environmental, Inc. 
2370 West SR 89A 
Suite 11 PMB 431) 
Sedona, Arizona 86336 
laura@,,greenearthenerwinc.com 
rnoa&@,gI.eene&enerminc. corn 

Patrick Serfass 
Renewable Energy Markets Association 
12 1 1 Connecticut Avenue NW, Suite 600 

pserfass(iitttc0rp .corn 
Washington, DC 20036-2701 
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TITLE 14. PUBLIC SERVICE CORPORATIONS; COWOUTIONS AND ASSOCIATIONS; 
SECURITJES REGULATION 

CHAPTER 2. CORPORATION COMMKSSION 
FUSED UTILITIES 

ARTICLE ia RE'NEWABLE ENERGY STANDARD AND TARIFF 

R14-2-1801. Definitions 
A. Nochange 
B. Nochange 
C. Nochange 
D. Nocfiange 
E. Nochange 
F. Nochange 
G. Nochange 
H. Nochange 
I. Nochange 
J. Nochange 
K. Nochange 
I,. Nochange 
M. Nochange 
N. Nochange 
0. Nochange 
P. Nochange 
Q. Nochange 
R. Nochange 

Kl4-21802. Eligible Renewable Energy Resources 
A. Nochange 

1. Nochange 
2. Nochange 
3. Nochange 
4. Nochange 

a. Nochange 
b. Nochange 

5. Nochange 
6. Nochange 
7. Nochange 
8. Nochange 
9. Nochange 

a. Nochange 
b. Nochange 
c. Nochange 

10. No change 
11. No change 

1. Nochange 
2. Nochange 
3. Nochange 
4. Nochange 
5. Nochange 
6. Nochange 
7. Nochange 
8. Nochange 
9. Nochange 

€3. Nochange 

10. No change 
11. No change 
12. No change 

C. Nochange 
D. Nochange 

R14-21803. Reneweble Energy Credits 
A. Nochange 
B. Nochange 
C. Nochange 
D. Nochange 
E. Nochange 
F. Nochange 

R14-2-1804. Annual Renewable Energy 
Requirement 
A. Nochange 
B. Nochange 
C. Nochange 
D. Nochange 
E. Nochange 
F. Nochange 
G. Nochange 

R14-2-1805. Distributed Renewable Energy 
Requirement 
A. Nochange 
B. Nochange 
C. Nochange 
D. Nochange 
E. Nochange 
F. Any Renewable Energy Credit created by 

production ofrenewable enerw which the 
Affected Utility does not own shall be retained 
by the entitv creatine. the Renewable Enera 
Credit. Such Renewable Enera, Credit may not 
be considered used or extineuished bv any 
Affected Utilitv without amroval and m o ~ m  
documentation from the entitv creating the 
penewable Energy Credit, regardless of whether 
or not the Commission ackmwledaed the 
renottime of  the kWhs associated with non- 
utilitv owned Renewable Enera Credits, 

G. The rewrtine of kWhs associated with 
Renewable Enerm Credits not owned by the 
utilitv will be acknowledged for resorting 
pumosar, but wiil not be eiigibie for comllllance 
with RJd-t-IBO4 and -1805. 
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R14-2-1806. Extra Credit Multipliers 
A. Nochange 
B. Nochange 
C. Nochange 
D. Nochange 
E. Nochange 
F. Nochange 

1. Nochange 
2. Nochange 
3. Nocbange 
4. Nocha~ge 
5. Nochenge 

G. Nochange 

Rl4-2-1807. Manufacturing Partial Credit 
A. Nochange 
B. Nocbange 
C. Nochange 
Rl4-2-1808. Tariff 
A. Nochange 
B. Nochange 

1. Nochange 
2. Nochange 
3. Nochange 
4. Nochange 
5. Nochange 

C. Nochange 
D. Nochange 
E. Nochange 

R14-2-1809. Customer Self-DiratA h e w a b l e  
Energy Option 
A. Nochange 
B. Nochange 
C. Nochange 

R14-2-1810. Uniform Credit Purchase Program 
A. Nochange 
B. Nochange 

R14-2-1821. Net Metering and Interconnection 
Standards 
No change 

R14-2-1812. GbmdimeRepom 
A. Beginning April 1,2007, and every April 1st 

thereafter, each Affected Utility shall file with 
Docket Control a report that describes its 
compliance with the requirements of these rules 
for the previous calendar year and Drovides othq 
relevant information. The AEected Utility shall 
also transmit to the Director of the Utilities 
Division an electronic copy ofthis repart that is 

DOCKET NO. RE-OOOOOC-14-0112 

suitable for postmg on the Commission’s web 
Site. 

B. The -report shalI include the 
following information: 
1. The actual kwh of energy p d u d  within its 

service temtorv and the actual kWh of 
or equivalent obtained &om Eligible 

Renewable Energy Resources, 
differentjatine between kWhs for which the 
A E d  Utili& o m  the Renewable 
Enem Credits and kwbs ~roductd m the 
Affkcted UtifWs service territorv for which 
the Affected Utili& does not own the 
Renewable Energv Credits; 

2. Nochange 
3. Nochange 
4. Nochiinge 
5. Nochange 
6. Nochange 

C. The Commission may consider all available 
&fonnatio& may hold a hearing to determine 
whether an Affected Utility’s eem&mee report 
satisfied the requirements of these d e s .  

Rl4-2-1813. Implementation Plans 
A. Nochange 
B. Nochange 

1. Nochange 
2. Nochange 
3. Nochange 
4. Nochange 
5. Nochange 

C. Nochange 

Rl4E1814. Electric Power Cooperatives 
A. Nochange 
B. Nochange 

R14-2-1815. Enforcement and Penalties 
A. Nochange 
B. Nochange 

1. Nochange 
2. Nochange 
3. Nochange 

C. Nochange 
D. Nochange 
R14-2-1816. Waiver from the Provisions of this 
Article 
A. Nochange 
B. Nochange 
C. Nochange 
Appendix A. Sample Tariff 
No change 
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I EXHIBIT C ORIGINAL 
I 

v i ! ? ? h V E D  n m r  u m  THE ARIZONA CORPORATION CO 

Arizona Corporation Commission 
DOCKETED zllttr PSDY I 3  P 3: 38 c0MMrss10NERs 

BOB STUMP - Chairman 
GARY PIERCE 
BRENDA BURNS 
BOB BURNS DOCKET CQNTRQL 
SUSAN BITTER SMITH 

NOV 1 S 2014 AZ CORP COMMlSS!% 

OPENED FOR THE PURPOSE OF DOCKET NO. RE-OOOOOC-14-0112 
COMMENCING A PROPOSED 
RULEMAKING ON THE RENEWABLE 
ENERGY STANDARD RULES AS STAFF’S NOTICE OF F?MC; 
DIRECTED IN ARLZONA CORPORATION 
COMMISSION DECISION NO. 74365. 

At the Tucson Public Comment session on the proposed REST Rule changes on November 

12, 2014, Staff was asked by the Administrative Law Judge (“ALJ”) whether it had heard from the 

Center of Resource Solutions (“CRS”) on the proposed revisions. Staff indicated that it had received 

a~ email from CRS regarding the changes and that Staff would docket that email for informational 

purposes. Staffhas attached the email from CRS for the Commission’s and ALJ’s consideration. 

RESPECTFULLY SUBMITED this 13’ day of November 2014. 

Robin R. Mitchell, Attorney 
Robert Geake, Attorney 
Janet F. Wagner, Assistant Chief Counsel 
Legal Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 
(602) 542-3402 

3riginal and thirteen (1 3) copies 
Jf  the foregoing filed this 
13’ day of November 2014 witfi: 

3ocket Control 
4rizona Corporation Commission 
1200 West Washington Street 
2h5enix, Arizona 85007 
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Cogy of the foregoing emailed this 
13 day of November 2014 to: 

Copy gf the foregoing mailed 
the 14 day of November 2014 to: 

Law Offices of Garry D. Hays, PC 
1702 East Kighland Avenue, Suite 204 
Phoenix, Arizona 85016 

vs(dllawgdh.com 
Eorney for Arizona Solar Deployment 
Alliance 

Garry D. Hays 

John Wallace 
GCSECA 
22 10 South Priest Drive 
Tempe, Arizona 85282 
jwallace63gcseeacooD 

Michael A. Curtis 
William P. Sullivan 
Curtis, Goodwin, Sullivan, 
Udal1 & Schwab, PLC 

501 East Thomas Road 
Phoenix, Arizona 85012 
Mcurtis401 (ii>,aol.com 
Wsulivan@>esusiaw .com 
Attorneys for Mohave Electric Cooperative, 
Inc. and Navopache Electric Cooperative, he. 

Peggy Gillman 
Manager of Public Affairs and 

Mohave Electric Cooperative, Inc. 
Post Office Box 1045 
Bullhead City, Arizona 86430 
peillman@,mohaveelectn3c - .corn 

Tyler Carlson 
Chief Operating Officer 
Mohave Electric Cooperative, Incorporated 
Post Office Box 1045 
Bullhead City, Arizona 86430 
tcarlson6hnohaveelectric - .corn 

CharIes Moon: 
Navopache Electric Cooperative, Inc. 
1878 West White Mountain Boulevard 
Lakeside, Arizona 85929 
cmoore@navouache.org 

Energy Services 

Court S. Rich 
Rose Law Group pc 
7144 East Stetson Drive 
Suite 300 
Scottsdale, Arizona 8525 1 
crich&oselawmoup.com 

C. Webb Crockett 
Patrick J. Black 
Fennemore Craig, PC 
2394 East Camelback Road 
Suite 600 
Phoenix, Arizona 850 16-3429 
wcr~kett@fcl~w.com 
pblack@,fclaw.com 

Bradley Carroll 
88 East Broadway Boulevard, MS HQE9lO 
Post OEfice Box 7 I 1 
Tucson, Arizona 85702 
bcarroll@,teu.com - 

Michael W. Patten 
Roshka DeWulf & Patten, PLC 
400 East Van Buren Street, Suite 800 
Phoenix, Ari~ona 85004 
mmtten@,rdD-law .corn 

Deborah R. Scott 
Thomas L. Loquvam 
Arizona Public Service Company 
400 North 5' Street, MS 8695 
Phoenix, Arizona 85004 
Deb.Scon~,uinnanclewest.com 
Thomas. Loauvm@oinnaclewest .corn 

Gregory L. Bernosky 
Arizona Public Service Company 
400 No& S* Street, MS 9708 
Phoenix, Arizona 85004 
Gregory. Bernoskv@ztps.com 

Anna Lands 
Cascabel Working Group 
6520 Ciabel Road 
Benson, Arkona 85602 
heaIina@,msmte.com 
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Lawrence V. Robertson, Jr. 
Post Office Box 1448 
Tubac, Arizona 85646 
tubaclawer@?l.com 

Edward Burgess 
Kris Mayes Law Finn 
1 East Camelback Road, Suite 550 
Phoenix, Arizona 85012 
ebur~ess~~smaveslaw.com 

Ruel Rogers 
The Morenci Water & Electric Company 
Post Office Box 68 
Morenci, Arizona 85 540 
Ruel RoaersJr@,hi.com 

C9den Huber 
Sulphur Springs Valley Electric Cooperative 
350 North Naskell Avenue 
Willcox, Arizona 85643 
credenh@SSVEC .con 

Kirk Gray 
Graham County Electric Cooperative 
Post Office Drawer B 

kmav@,gce.coov 

Karen Cathers 
Trim Electric Cooperative, Inc. 
Post Office Box 930 
Marana, Arizona 85653-0930 
kcathem@trico.cooD 

Roy Archer 
Ajo Improvement Company 
Post Office Drawer 9 
Ajo, Arizona 85321 
r o ~  archer@,fini.com 

Steve Lunt 
Duncan Valley Electric Cooperative 
Post Office Box 440 
Duncan, Arizona 85534 
stevel@dvec.org 

Annie Lappe 
Rick Gillim 
The Vote Solar Initiative 
1 I20 Pearl Street, Suite 200 
Boulder, Colorado 80302 
annie@,i)otesolar .org 
rick@votesolar.org - 

P h i ,  kbOM 85543 
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Timothy Kogan 
Arizona Center for Law in the Public Interest 
202 East McDoweIl Road, Suite 153 
Phoenix, Arizona 85004 
thoranCi2aclpi.org 

G i a n d o  Estrada 
Kamper, Estrada & Simmons 
3030 North 3' Street, Suite 200 
Phoenix, Arizona 85012 
gestrada@lawph.i.com 

David Berry 
Western Resource Advocates 
Post Office Box 1064 
Scottsdale, Arizona 85252-1064 
david. berrv@westernresouces.org 

Kevin Koch 
6 12 North Seventh Avenue 
Tucson, Arizona 85705 

Daniel Pozefsky 
Residential Utility Consumer Office 
1 I 10 West Washington, Suite 220 
Phoenix, Arizona 85007 
dr>ozefskv@ao.gov 

Michael Neary 
Arizona Solar Energy Industries Association 
1 11 West Renee Drive 
Phoenix, Arizona 85027 
mneasv@,arizonasolarindustrv.or p, 

Craig Marks 
Craig A. Marks, PLC 
10645 North T a m  Boulevard 
Suite 200-676 
Phoenix, Arizona 85028 
Grair.Marh@,azbar.org 

Kyle J. Smith, General Attorney 
Ofice of the Judge Advocate! General 
US. Army Legal Services 
9275 Gunston Road 
Fort Belvior, Virginia 22060-5546 
kvie ,i . smith 1 24 .civ@mail .mil 
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Karen S. White, StaffAttorney 
U.S. Air Force Utility Law Field Support 
Center 

139 Barnes Drive 

Karen.white6Xvnhli.d.mil 

Christopher Thomas 
Fred E. Breedlove In 
Squire Sanders (US) LLP 
1 East Washington, 27'h Floor 
Phoenix, Arimna 85004 
~hristoDhi=r.dthornas(ii);squiresanders.com 
ked. b r e d o v e @ , s a u i s . c o m  

Scott S. Wakefield 
Ridenour, Hienton & Lewis PLLC 
201 North Central Avenue, Suite 3300 
Phoenix, Arizona 85004-1052 
swakefield@rhlfirm.com 

Rick Umoff 
Solar hergy Industries Association 
505 9th Street NW, Suite 800 
Washington, DC 20004 
RUmo ff@,seia.org 

Robin Quarrier 
Jennifer Martin 
Center for Resource Solutions 
1 0 1 2 Torrey Avenue 
San Francisco, California 94129 
robinOsesource-so1utions.org 
iennifaGbesource-solutions .or% 

Ken Baker 
Wal-Mart Stores, hc. 
201 1 S.E. 10th Street 
Bentonville, Arhsas 72716-0550 
ken .baker@wal-mart.com - 

Kerry Hattevik 
D k t o r  of West Regulatory and Market 
Affairs 
NextEra Energy Resources, LLC 
829 Arlington Boulevard 
El Cerrito, California 94530 
kerry. hattevik@nexteraenergv.com 

4FLONJ ACL-ULFSC 

ryndali AFB, ~iorida 32403 
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Douglas V. Fant 
Law Offices of Douglas V. Fant 
3655 West Anthem Way . 

Anthem, Arizona 85086 
dfimtlawGkarthlink.net 

Kevin C. Higgins, Principal 
Energy Strategies, LLC 
215 South State Street 
Suite 200 
Salt Lake City, Utah 841 1 1 
khiPrins@,enermstrat .corn 

Maj a Wessels 
First Solar 
350 West Washington Street 
Tempe, Arizona 85281 
mwesselsG2irstsolar.com 

Joe King 
Arizona Electric Power Cooperative 
Post Office Box 670 
Benson, Arizona 85602 
ikinitO,ssw.cooD 

Christopher Martinez 
900 North Gold Avenue 
Post Office Box 63 1 
Deming, New Mexico 8803 1-063 1 
chrism@,col-cooD.com. 

LaDel Laub 
Dixie Escalante Rural Electric Association 
71 East Highway 56 
Beryl, Utah 847 14 
ladell@,dixiemwer . corn 

Dan McClendon 
G a r b e  Energy Cooperative 
Post Office Box 465 
Loa, Utah 84747 
dan@,earkaneenerav.com 

Greg Bass 
Noble Americas Energy Solutions 
401 West A Street, Suite 500 
San Diego, California 92101-3017 
gbassGihoblesolutions.com 
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Laura Palm Belmar 
Morgan Stine 
Green Earth Energy & Environmental, Inc. 
2370 West SR 89A 
Suite 11 PMB 430 
Sedona, Arizona 86336 
l d , m  eenearthenernvinc .corn 
mormn@,meenearthenerevinc.com 

Patrick Serfass 
RenewabIe Energy Markets Association 
121 1 Connecticut Avenue NW, Suite 600 

oserfass@ttcom.com 
Washingt~n, DC 20036-2701 
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Maureen Scott 

Robin Quarrier ~robin@resoune-solutions.o~~ 
Monday, November 10,2014 1l21 AM 
Maureen Scot; Ebb Gray 
Jennifer Martin 
Nov 3 Staff Proposed Changes 

Dear Bob and Maureen, 

We have reviewed the Staff Comments filed on November 3e. We don't have the resources to respond formally but 
wanted to respond to your request for our initial feedback on the proposal. As we read the proposal, the proposed 
language changes would weaken the REST, which we do not support. However, the REST language, amended by the 
proposed staff clarifications, particularly differentiating between kWh for which the utility owns the REO and kWh 
produced in the service territory for which the utility does not own the RECs, the clarification that the kWh where the 
RE& are not owned by the utility are not eligible for compliance with the R W ,  and the removal of the word 
"compliance" in the titles of sections containing information abouk kWh where the RECs not owned by the utility, iead us 
t o  believe that the resulting policy would not lead to double counting. We cannot make a conclusive determination 
without seeing the final language and how it is implemented, but this is our current understanding. The language in 
section R14-2-1805(F) has W e  or no bearing on the status of the RECs under Green-e Energy. 

Even if this language is adopted, a future statement or action by the Commission contradicting the clarified intent that 
the kWh associated with RECs not owned by the utility are not eligibie for compliance, could render the RE& ineligible 
for Greene Energy. For example, if the Commission were to count up all the kWh regardless of REC ownership and use 
that information to determine REST compliance, the associated REG wjll likely be ineligible for Green-e Energy due to 
double countink. 

Regards, 

Robin 

Robin Quarrier 
Chief Counsel 
Center for Resource Solutions 
415-568-4285 
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Director 
Utilities Division 

November 20,2014 

STAFF WPORT REGARDING THE PROPOSED RULEMAKING TO MODIFY 
THE RENEWA3I.E ENERGY STANDARD AND TARIFF RULES 
(DOCKET NO. RE-OOOOOC-140112) 

Attached is the Staff Report regardtng (1) Utilities Division's s v  of written and oral 
comments received after the October 10,2014 publication in the Arizona Administrative Register of 
the Notice of Proposed Rulemaking to Modify the Renewable Energy Standard and Tariff Rules and 
the Utilities Division's responses to those comments, and (2) Staff's response regardrig any updating 
that is necessary to the Economic, Small Business, and Consumer Impact Statement Staff 
recommends approval of the Proposed Rulemaking with or without Staffs November 3, 2014 
optional wording clarifications. 

SM0:RGG:tdplJFW 

Originator: Robert Gray 

Arizona Corpora3on Commission 
DOCKETED 

NOV 2 0 2014 
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member listed below. 

' RobertGray 
Executive Consultant 
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Arizona Corporation Commission 
Docket No. RE-OOOOOC-14-0112 
Page 1 

INTRODUCTI ON 

On Match 31,2014, Commission Staff rstaff’) filed a memo with docket control to open 
generic docket for the purpose of commencing a proposed rulemaking on the Renewable Energy 
Standard (7UZS’’) rules as directed in Arizona Corporation Commission Decision No. 74365. On 
February 26,2014, the ACC issued Decision No. 74365. Xn &at Decision, the Commission ordered: 

“that the REST rules shall be opened for the purpose of developing a new methodology €or utilities 
to comply with renewable energy requirements that is not based sotely on the use of RECs.. .and 
that Staff shall, after consultation with utilities, interveners in this docket, and other interested 
stakeholders, file proposed new rules no later than April 15,2014 with the Commission to address a 
Notice of Proposed Rd&g on this mamr at its May 2014 Open Meeting or as soon as is 
practical after that date.” (page 55, Iines 7-13) 

On April 4, 2014 Smff filed its Notice of Compliance Filing Per Decision No. 74365, in 
which Staff provided seven options for the Commission to consider. On July 22, 2014, the 
Commission directed Staff to move forward with pxeparing draft RES rules. On October 10,2014, 
the Nodce of Proposed Rulemaking was publish& in the Arizona Administrative Register. 

In accordance with the Adminismtive Procedure Act, A.RS. 41-1001 et seq., and 
Administrative Law Judge’s directive to Staff at the November 10 and 12, 2014 oral proceedings 
held on this proposed rulemaking, Sraff is filing its summary of written and oral comments received 
since the October 10, 2014 publication of the Notice of Proposed Rulemaking along with Staff’s 
responses thereto. Staff is also f i l q  its discussion of the Economic, Small Business, and Consumer 
Impact Statement. 8 
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Docket No. RE-OOOOOC-14-0112 
Page 2 

SUMMARY OF WRITTEN AND ORAL COMME3NTS 191\cTD STAFF RESPONSES TO 
COMMENTS 

rucson Electric Power Company 
“TEP”) and UNS Electric, Inc. 
“UNS”) 

b e  Alliance for Solar Choice 
:“TASC“) 

4rizona Public Service Company 
YAPS’’) 

rEP and W S  have reviewed 
he proposed NOPR revisions 
o the REST Rules and Staffs 
2omments. The Companies 
lave no further comments on 
the proposed revisions at this 
5me. 
TASC supports comments of 
Solar Energy Industry 
4ssociation (“SEW”). SEIA 
5id not file any responsive 
zomments, so the comments 
that TASC supports are 
SEW’S initial comments filed 
November 10.2014. 
[initial comments filed 
November 10,20141 

Supports the proposed NOPR 
modifications to thc REST 
Rules as they provide an 
effective solution to a 
lingering issue-compliance 
within an evolving renewable 
environment. APS is 
analyzing Staffs comments 
and will respond, if necessary, 
in responsive comments on 
November 14. 

APS has asked the 
Commission for guidance on 
how to demonstrate 
compliance when it no longer 
purchases RECs with direct 
cash incentives. 

No change is needed in response to 
this comment. 

See response to SEN comments. 
KO change is needed in response to 
this comment. 

Staff acknowledges this supportive 
comment. No change is needed in 
response to this comment. 

See discussion of this issue in 
regard to APS’ responsive 
comments. 

Staff acknowledges this supportive 
comment. No change is needed in 
response to this comment. 

74882 DECISION NO. 
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The NOPR’s proposed 
revisions provide a 
reasonable kamework for 
considering compliance when 
direct cash incentives are no 
longer available. 

APS supports the NOPR 
proposed d e  changes 
because they provide a 
reasonable post-incentive 
path to compliance, preserve 
the existing REST 
compliance and DE carve-out 
requirement, and resolve 
perceived “double-counting” 
of RECs without imposing 
additional costs. 

Any attempt to factor in the 
impacts of EPA’s Clean 
Power Plan (“CPP”) is 
premature. 

[responsive comments filed 
November 14,20141 
APS believed that the 
purpose of the October 10, 
2014 NOPR was to establish 
a means for the Commission 
to determine compliance with 
the REST rules in a manner 
that did not require the 
utilities to acquire, then 
retire, DE RECs. 
Although APS reaffirmed its 
support for the XOPR, APS 

Staff acknowledges this supportive 
comment. No change is needed in 
response to this comment. 

Staff agrees that it is premature to 
make changes to the REST rules 
based on EPA’s proposed CPP. 
No change is needed in response to 
this comment. 

Under the existing REST rules, the 
NOPR modifications, and Staffs 
November Yd optional wording 
:larifications, the only way to 
lemonstrate compliance under the 
REST rules is via RECs. There is 
no change in how an affected 
Jtility demonstrates compliance. 
However, under both the NOPR 
nodifications and Staffs 
‘Jovember 3rd filing, an affected 
ititity is provided with additional 

DECISION NO. 74882 
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Page 4 

is struggling to understand 
the impact of Staffs 
November 3,2014 
comments, and to understand 
how APS would establish 
compliance under the new 
changes. It appears that 
Staffs modifications remove 
alternative means to 
demonstrate compliance by 
eliminating the nexus 
between compliance with tbe 
REST rules and the 
Commission’s consideration 
of all available information, 
AFS perceived in the NOPR 
preambie a flexibility to 
determine compliance, but, 
per Staff’s November 3 
comments, it appears that all 
is left for the Commission to 
determine compliance is 
whether the utility has 
sufficient uti 1 i ty-own ed 
RECs to meet the annual 
REST’S quantitative 
requirements. If so, utilities 
will have to purchase RECs 
&om third parties, resulting 
in a negative impact on 
customers. In the alternative, 
utilities may choose to 
request waivers instead-an 
outcome that chaIlenges the 
very purpose of the rules. 
Staffs November 3 
comments introduce 
uncertainty, making it 
diEcult to determine 
compliance and leaving the 
fundamental question 
unanswered. APS is open to 
understanding more about 

:larity in how it can demonstrate 
hat it is not out of compliance. 
Vamely the Commission would 
krmally recognize that it may 
:onsider all available information 
n considering a waiver request 
kom an affected utility, while 
simultaneously ensuring that the 
integrity of RECs is maintained. 
Staffs November 31d revisions do 
not change this path to 
clemonstrating an affected utility is 
not out of compliance. Thus an 
affected utility is not limited to the 
Sption of expending additiond 
ratepayer funds to acquire RECs, 
as it has the alternative of seeking 
a waiver of the REST rules. No 
change is needed in response to 
this comment. 

74882 DECISION NO. 
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US. Department of Defense and 
Federal Executive Agencies 

Vote Solar 

how utilities can establish 
compliance under Staff's 
revisions, but, for now, it 
appears the only two 
compliance options are 
acquiring RECs or obtaining 
a waiver. If so, the 
Commission should reject the 
Nov. 3 revisions, and adopt 
the modifications in the 
NOPR. 
Is concerned that utilities will 
be allowed to count non- 
utility owned RECs toward 
compliance under the NOPR 
modifications as DODEEA 
believes acknowledgement is 
equivalent to counting RECs 
towards compliance, possibly 
resulting in double counting. 
DOD/FEA therefore opposes 
the NOPR modifications. 

Staffs November 31d 
wording changes may 
address concerns with the 
NOPR modifications but 
confirmation should be 
sought fiom the Center for 
Resource Solutions. 

Vote Solar believes key 
provisions are vague. The 
proposed rules appear to 
provide that non-utility 
owned R E G  will be 
acknowledged by the 
Commission for 
informational purposes. Vote 

Staff believes that the NOPR 
modifications make it clear that 
acknowledgement of RECs is not 
for compliance purposes. RECs 
not owned by the utilities may not 
be used by the utilities to 
demonstrate compliance and thus 
no double counting would occur. 
No change is needed in response to 
this comment. 

Staff has been in communication 
with CRS and CRS indicated, in 
an e-mail Staff docketed on 1 1-1 3- 
14, that it does not belicvc the 
proposed changes, with S t a f f s  
November 3& wording changes, 
would result in double counting. 
No change is needed in response to 
this comment. 
Staff believes the NOPR 
modifications are clear and that 
they provide protection for the 
owners of non-utility owned 
€333. No change is needed in 
response to this comment. 

74082 DECISION NO. 
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Solar proposes that the 
Commission be very clear as 
to whether the rules’ 
language means that non- 
utility owned RECs can be 
used by the utility for REST 
compliance. If so, Vote Solar 
opposes that approach, 
because RECs have value 
and may not be conveyed for 
free to the utility. Vote Solar 
shares the Commission’s 
intent to avoid double- 
counting, but the proposed 
language will compromise 
REC value because 
“acknowledging” non-utility 
owned RECs for REST 
compliance creates a double- 
counting scenario. W e n  
customer owned RECs are 
used to track REST 
compliance, the utility must 
pay the customer for the 
value of the REC. RECs 
cannot retain market value if 
they are claimed by a utility 
for RPS compliance. Ifthe 
Commission adopts the 
proposed rule changes, 
customers owning RECs in 
Arizona will be unable to 
receive Green-e Energy and 
other certifications for their 
RECs. 

The clarifying modification 
proposed by Staff “. ..will be 

Staff acknowledges this supportive 
comment. No change is needed in 

DECISION NO. 74882 
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Residential Utility Consumer 
Office (,,RtJCO”) 

acknowledged for reporting 
purposes, but will not be 
eligible for compliance with 

clarifies the vague language 
in the proposed nile changes. 
If Staffs proposed 
modifications in its 
comments are adopted, the 
value of RECs will not be 
devalued. Vote Solar’s 
concerns with the proposed 
changes are largely addressed 
by the Staffs November 3 
modifications, and we 
therefore support the 
proposed rule changes if 
Stafr s modifications are 
adopted. 

R14-2-1804 and-1805” 

We recommend that the 
Commission begin using 
WREGIS (or other tracking 
system) to track REST 
compliance, to ensure that 
any RECs used for TT 
compliance is appropriately 
issued, tracked and retired. 

[initial comments filed on 
November 10,20141 

The Commission should 
consider alternative policies 
to resolve the REC issues. 

response to this comment. 

This proposal is outside the scope 
of this proposed rulemaking. No 
change is needed in response to 
this comment. 

The Commission has considered a 
wide variety of options in over two 
years of procecdings leading to the 
currently proposed NOPR 
modifications. No change is 
needed in response to this 
comment. 

74882 
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Bere is no version of the 
.enewable energy policy that 
;tops the outflow of RECs to 
>&ex states. 

We support Staffs 
clarification, as it will avoid 
debate each year on the 
meaning behind the term 
“acknowledge”. 

The Rule revision, with 
Staff’s clarification, appears 
to meet the end goal of 
Commissioner Brenda Bums 
to ensure that there will not 
be a claim on the RECs of 
solar adopters. 

[responsive comments filed 
on November 14,20141 
RUCO suggests adding the 
following language to the 
REST rules: “Affected 
utilities, upon approval by 
the Commission, may be 
authorized to use non-DG 
RECs (bundled or 
wibundled) to satisfy 
compliance of the DG carve- 
out. However, the amount of 
non-DG RECs applied to the 
carve-out cannot exceed the 
number of RECs and/or 
kwhs produced by customers 
who have not exchanged 
their RECs to the utility in 

This issue is outside the scope of 
rule changes contemplated in this 
proceeding but may be something 
the Commission could consider in 
the future. No change is needed in 
response to this comment. 

Staff acknowledges this supportive 
comment. No change is needed in 
response to this comment. 

Staff acknowledges this supportive 
comment. No change is needed in 
response to this comment. 

Staff does not believe it is 
necessary to add the language 
proposed by RUCO to the REST 
rules. No change is needed in 
response to this comment. 

DECISION NO. 74882 
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Solar Energy Industries 
Association 

their respective service 
territory.” RUCO argues that 
this language will enable 
future policies that allow DG 
adopters a choice to keep 
their RECs or provide them 
to the utility, and, if the 
customer decides to keep 
their RECs, the utility will 
incur a small charge that will 
cover the cost of procuring 
inexpensive, unbundled 
RECS . 
[initial comments filed 
November 10,2014] 

We support S t a r s  
November 3,2014 
recommendations as set forth 
in its comments. The 
Commission’s proposal with 
Staff? s recommended 
modifications is aIi,oaed with 
the Commission’s intent of 
tracking the DE market while 
protecting ratepayer interests 
in RECs. 

We agree with Staff that 
these clarif~ng modifications 
do not amount to a 
“substantial change.” 
Therefore, we recommend 
that the Commission adopt its 
proposal as modified by 
Staff. 

Staff acknowledges this supportive 
comment. No change is needed in 
response to this comment. 

Staff acknowledges this supportive 
comment. No change is needed in 
response to this comment. 

DECISION NO. 74882 
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&zona Solar Deployment 
Uiance 

Terry Fine~ock 

Robert Buiechek 
(an energy efficiency consultant 
and chair of the Tucson-Pima 
Metropolitan Energy 
Commission) 

'comment filed on November 

4SDA supports the REST rule 
nodifications proposed in this 
locket. ASDA's main interest 
.s to maintain the DG carve 
>ut currently contained in the 
REST rules and appreciates 
he Commission's 
zommitment to maintaining 
the carve out. 

14; 3 

[comment filed on November 
14; Mr. Finefkock also 
provided comment at the 
Tucson public comment 
session] 
Mr. Finefrock said it appears 
that the NOPR modifications 
may allow double-counting of 

Mr. Bulechek fears the REST 
standard vr4l be weakened if 
a utility can count RECs it 
doesn't own. RECs are a 
way to acknowledge that 
clean energy has health and 
climate effects. 

If a utility uses RECs for 
compliance purposes, it 
should have to pay for them. 

Staff acknowledges this supportive 
:omment and agrees that the 
VOPR modifications and Staff's 
qovember 3rd filing preserve the 
3G carve out. No change is 
ieeded in response to this 
:omment. 

Staff believes that the NOPR 
modifications make it clear that 
RECs not owned by the utilities 
may not be used by the utilities to 
demonstrate compliance and thus 
no double counting would occur. 
No change is needed in response to 
this comment. 

Staff does not believe the REST 
standard will be weakened by the 
NOPR modifications and the Staff 
November 3d filing. Staff notes 
that utilities will not be allowed to 
count RECs they do not own 
towards compliance. No change is 
needed in response to this 
comment. 

Staff believes that there is nothing 
in the NOPR modifications or 
Staffs November 3" filing that 
would allow a utility to use RECs 
they don't own for compliance 
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-~ 1 Ryan Anderson 
'the planning, sustainability, and 
ransportation poIicy advisor to 
3 ty  of Tucson Mayor Jonathan 
tothschild). 

Bruce Plenk 

Mr. Anderson read prepared 
written comments of Mayor 
RothschiId into the record. 
Mayor Rothschild urges 
Commission to preserve 
RECs' integrity; help to keep 
the solar market thriving; 
believes track and recording 
of DE, if used to satisfy 
utility REC requirements 
would erode REC market and 
compromise REST and 
pursue policies that don't 
result in double-counting or a 
regulatory taking. 

The Mayor opposed the initial 
draft of the revisions, but Mr. 
Anderson believes, based on 
the discussion at the Public 
Comment meeting, that Staff's 
November 3rd filing may 
satisfy the Mayor's concerns. 

Mr. Plenk th inks  Staff 
November 3rd comments 
regarding use of word 
"acknowledge" in proposed 
ruIes is an important 
clarification. 

Mr. Pled  believes it may be 
useful to seek comments 
from Center for Resource 
Solutions. 

purposes. 
Staff believes that both the NOPR 
modifications and Staffs 
November 3rd wording changes 
achieve the goals discussed by 
Mayor Rothschiid. No change is 
needed in response to this 
commmt. 

Staff acknowledges this supportive 
comment. No change is needed in 
response to this comment. 

Staff acknowledges this supportive 
comment. No change is needed in 
response to this comment. 

Staff has been in communication 
with CRS and CRS indicated, in 
an e-mail Staff docketed on 11-13- 
14, that it does not believe the 
proposed changes, with Staffs 
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Terry Finefrock 

Arizona Solar Deployment 
Alliance 

Mr. Plexik believes the 
Commission should preserve 
the original intent of REST 
rules, and expand the solar 
market. 

Mr. Finefrock would like to 
see CRS comment on the 
proposed revisions. 

Mr. Finefrock beiieves there 
may be contract law 
implications related to 
ownership of RECs resulting 
from the NOPR 
modifications and Staffs 
November 3* wording 

ASDA supports the REST rule 
modifications P T O P O S ~ ~  in this 
docket. ASDA's main interest 
is to maintain the DG carve 
out currently contained in the 
REST rules and appreciates 
the Commission's 
commitment to maintainino 

~ 

November 3rd wording changes, 
would result in double counting. 
No change is needed in response to 
this comment. 

Staff believes that the original 
intent of the REST rules is 
preserved by both the NOPR 
modifications and Staffs 
November 3rd wording changes. 
No change is needed in response to 
this comment. 

Staff has been in communication 
with CRS and CRS indicated, in 
an e-mail Staff docketed on 11-13- 
14, that it does not believe the 
proposed changes, with Staffs 
November 3rd wording changes, 
would result in double counting. 
No change is needed in response to 
this comment. 

Staff does not believe there are any 
contract law implications resulting 
&om the NOPR modifications or 
Staff's November 3'' wording 
changes. No change is needed in 
response to this comment. 

Staff acknowledges this supportive 
comment and agrees that the 
NOPR modifications and StafFs 
November 3"' fiIing preserve the 
DG carve out. No change is 
needed in response to this 
comment, 
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4PS 

RUCO 

he carve out. 

In addition to reiterating 
its written comments, APS 
noted that CRS believes 
that Staffs modifications 
would not lead to double 
counting, but say in their 
ernail that they can’t 
determine for sure until 
the final rule language is 
available, and, even then, 
future Commission action 
could make the RECs 
ineligible for Green-e 
energy. 

RUCO believes that its 
proposed additional 
language, submitted in its 
November 14 comments, 
will set up a “no regrets” 
policy mechanism *at, in 
the future, will allow 
utilities to use non-DG 
RECs for REST 
compliance, and this 
language may help to 
comply with EPA rules in 
the future, if that proves 
necessary. 

See discussion of APS initial 
comments filed November 10, 
2014 and APS responsive 
comments dated November 14, 
2014. No change is needed in 
response to this coment. 

See discussion of RUCO initial 
comments filed ru’ovember 10, 
2014 and responsive comments 
filed onNovember 14,2014. No 
change is needed in response to 
this comment. 

ma82 
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DISCUSSION OF THE EC ONOMIC. SMALL B USINESS. AND CONSUMER IMPACT 
STATEMENT 

In the September 19,2014 Notice of Filing Proposed RuIemafdng Documents with the Secretary 
of State, Staff provided its preliminary summary of the economic, small business, and consumer 
impact. Staff has reviewed the preliminary summary contained h the September 19, 2014 
Notice and does not have any changes to it at this time. 
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*I.l+mwmu- &hjy, : 
Tucson Electric Power Company 
(“TEP”) and LWS Electric, Inc. 
(“UNS’) 

The Alliance for Solar Choice 
(“TASC”) 

Arizona Public Service Company 
(“APS”) 

EXHIBIT E 

TEP and U XS have reviewed 
the proposed NOPR revisions to 
the REST Rules and Staffs 
Comments. The Companies 
have no further comments on 
the proposed revisions at this 
time. 
T A X  supports comments of 
Solar Energy Industry 
Association (“SEIA”). SEIA 
did not file any responsive 
comments, so the comments 
that TASC supports are SEIA’s 
initial comments filed 
November 10.2014. 
[initial comments filed 
November 10,20 141 

Supports the proposed NOPR 
modifications to the REST 
Rules as they provide an 
effective solution to a lingering 
issue-compliance within an 
evolving renewable 
environment. APS is analyzing 
Staffs comments and will 
respond, if necessary, in 
responsive comments on 
November 14. 

APS has asked the Commission 
for guidance on how to 
demonstrate compliance when it 
no longer purchases RECs with 
direct cash incentives. 

The NOPR’s proposed revisions 
provide a reasonable framework 
for considering compliance 
when direct cash incentives are 
no longer available. 
APS supports the NOPR 
proposed rule changes because 

No change is needed in response to 
this comment. 

See response to SEIA comments. 
No change is needed in response to 
this comment. 

The Commission acknowledges this 
supportive comment. No change is 
needed in response to this 
comment. 

See discussion of this issue in 
regard to APS’ responsive 
comments. 

The Commission acknowledges this 
supportive comment. No change is 
needed in response to this 
comment. 

The Commission acknowledges this 
supportive comment. No change is 
needed in response to this 
comment. 

1 
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they provide a reasonable post- 
incentive path to compliance, 
preserve the existing REST 
compliance and DE carve-out 
requirement, and resolve 
perceived “double-counting” of 
RECs without imposing 
additional costs. 

Any attempt to factor in the 
impacts of EPA’s Clean Power 
Plan (“CPP”) is premature. 

[responsive comments filed 
November 14,20141 
APS believed that the purpose 
of the October 10,20 14 NOPR 
was to establish a means for the 
Commission to determine 
compliance with the REST 
rules in a manner that did not 
require the utilities to acquire, 
then retire, DE RECs. 
Although APS reaffirmed its 
support for the NOPR, APS is 
struggling to understand the 
impact of Staffs November 3, 
2014 comments, and to 
understand how APS would 
establish compliance under the 
new changes. It appears that 
Staffs modifications remove 
alternative means to 
demonstrate compliance by 
eliminating the nexus between 
compliance with the REST 
rules and the Commission’s 
consideration of all available 
information. A P S  perceived in 
the NOPR preamble a 
flexibility to determine 
compliance, but, per Staffs 
November 3 comments, it 

2 
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The Commission agrees that it is 
premature to make changes to the 
REST rules based on EPA’s 
proposed CPP. No change is 
needed in response to this 
comment. 

Under the existing REST rules and 
the NOPR modifications the only 
way to demonstrate compliance 
under the REST rules is via RECs. 
There is no change in how an 
affected utility demonstrates 
compliance. However, under the 
NOPR modifications, an affected 
utility is provided with additional 
clarity in how it can demonstrate 
that it is not out of compliance. 
Namely the Commission would 
formally recognize that it may 
consider all available information 
in considering a waiver request 
from an affected utility, while 
simultaneously ensuring that the 
integrity of RECs is maintained. 
Thus an affected utility is not 
limited to the option of expending 
additional ratepayer hnds to 
acquire RECs, as it has the 
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U.S. Department of Defense and 
Federal Executive Agencies 

appears that all is left for the 
Commission to determine 
compliance is whether the 
utility has sufficient utility- 
owned RECs to meet the annual 
REST'S quantitative 
requirements. If so, utilities 
will have to purchase RECs 
fkom third parties, resulting in a 
negative impact on customers. 
In the alternative, utilities may 
choose to request waivers 
instead-an outcome that 
challenges the very purpose of 
the rules. Staffs November 3 
comments introduce 
uncertainty, making it difficult 
to determine compliance and 
leaving the fundamental 
question unanswered. APS is 
open to understanding more 
about how utilities can establish 
compliance under Staffs 
revisions, but, for now, it 
appears the only two 
compliance options are 
acquiring REGS or obtaining a 
waiver. If so, the Commission 
should reject the Nov. 3 
revisions, and adopt the 
modifications in the NOPR. 
Is concerned that utilities will 
be allowed to count non-utility 
owned RECs toward 
compliance under the NOPR 
modifications as DOD/FEA 
believes acknowledgement is 
equivalent to counting RECs 
towards compliance, possibly 
resulting in double counting. 
DODlFEA therefore opposes 
the NOPR modifications. 

Staffs November 3d wording 
changes may address concerns 

DOCKET NO. RE-00000C- 14-0 1 12 

9 ,ACCWF't)NSE 
alternative of seeking a waiver of 
the REST rules. No change is 
needed in response to this 
comment. 

The Commission believes that the 
NOPR modifications make it clear 
that acknowledgement of RECs is 
not for compliance purposes. RECs 
not owned by the utilities may not 
be used by the utilities to 
demonstrate compliance and thus 
no double counting would occur. 
No  change is needed in response to 
this comment. 

The Commission believes that the 
NOPR modifications make it clear 
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Vote Solar 

’ CONfMlElYT 
with the NOPR modifications 
but confirmation should be 
sought from the Center for 
Resource Solutions. 

Vote Solar believes key 
provisions are vague. The 
proposed rules appear to 
provide that non-utility owned 
l2ECs will be acknowledged by 
the Commission for 
informational purposes. Vote 
Solar proposes that the 
Commission be very clear as to 
whether the rules’ language 
means that non-utility owned 
RECs can be used by the utility 
for REST compliance. If so, 
Vote Solar opposes that 
approach, because RECs have 
value and may not be conveyed 
for free to the utility. Vote 
Solar shares the Commission’s 
intent to avoid double-counting, 
but the proposed language will 
compromise REC value because 
“acknowledging” non-utility 
owned RECs for REST 
compliance creates a double- 
counting scenario. When 
customer owned RECs are used 
to track REST compliance, the 
utility must pay the customer 
for the value of the REC. RECs 
cannot retain market value if 
they are claimed by a utility for 
RPS compliance. If the 
Commission adopts the 
proposed rule changes, 
customers owning RECs in 
Arizona will be unable to 
receive Green-e Energy and 

ACCRESPONSE 
hat acknowledgement of RECs is 
lot for compliance purposes. RECs 
lot owned by the utilities may not 
)e used by the utilities to 
jcmonstrate compliance and thus 
io double counting would occur. 
\lo change is needed in response to 
his comment. 
The Commission believes the 
L‘OPR modifications are clear and 
hat they provide protection for the 
iwners of non-utility owned RECs. 
Vo change is needed in response to 
his comment. 

4 
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Residential Utility Consumer 
3ffice (“RUCO”) 

other certifications for their 
RECs. 

The clarifymg modification 
proposed by Staff “. ..will be 
acknowledged for reporting 
purposes, but will not be 
eligible for compliance with 
R14-2-1804 and-1805’’ clarifies 
the vague language in the 
proposed rule changes. If 
Staffs proposed modifications 
in its comments are adopted, the 
value of RECs will not be 
devalued. Vote Solar’s 
concerns with the proposed 
changes are largely addressed 
by the Staffs November 3 
modifications, and we therefore 
support the proposed rule 
changes if Staffs modifications 
are adopted. 

We recommend that the 
Commission begin using 
WREGIS (or other tracking 
system) to track REST 
compliance, to ensure that any 
RECs used for TT compliance 
is appropriately issued, tracked 
and retired. 
[initial comments filed on 
November 10,2014J 

The Commission should 
consider alternative policies to 
resolve the REC issues. 

There is no version of the 
renewable energy policy that 
stom the outflow of RECs to 

The Commission does not believe 
that the wording in the NOPR is 
vague and in need of clarification. 
No change is needed in response to 
this comment. 

This proposal is outside the scope 
of this proposed rulemaking. No 
change is needed in response to this 
comment. 

f i e  Commission has considered a 
wide variety of options in over two 
years of proceedings leading to the 
currently proposed NOPR 
modifications. N o  change is needed 
in response to this comment. 

This issue is outside the scope of 
rule changes contemplated in this 
proceeding but may be something 
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other states. 

We support Staffs clarification, 
as it will avoid debate each year 
on the meaning behind the term 
“acknowledge”. 

The Rule revision, with Staffs 
clarification, appears to meet 
the end goal of Commissioner 
Brenda B m s  to ensure that 
there will not be a claim on the 
RECs of solar adopters. 

[responsive comments filed on 
November 14,20141 
RUCO suggests adding the 
following lanbaage to the REST 
rules: “Affected utilities, upon 
approval by the Commission, 
may be authorized to use non- 
DG RECs (bundled or 
unbundled) to satisfy 
compliance of the DG carve- 
out. However, the amount of 
non-DG RECs applied to the 
carve-out cannot exceed the 
number of RECs and/or kwhs 
produced by customers who 
have not exchanged their RECs 
to the utility in their respective 
service territory.” RUCO argues 
that this language will enable 
future policies that allow DC 
adopters a choice to keep their 
RECs or provide them to the 

6 

the Commission could consider in 
the hture. No change is needed in 
response to this comment. 

The Commission believes that the 
NOPR modifications make it clear 
that acknowledgement of RECs is 
not for compliance purposes. RECs 
not owned by the utilities may not 
be used by the utilities to 
demonstrate compliance and thus 
no double counting would occur. 
No change is needed in response to 
this comment. 

The Commission believes that the 
NOPR makes it clear that RECS of 
solar adopters will not be claimed. 
No change is needed in response to 
this comment. 

The Commission does not believe it 
is necessary to add the language 
proposed by RUCO to the REST 
rules. No change is needed in 
response to this comment. 
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Association 

Arizona Solar Deployment 
Alliance 

coMMJ3m 
utility, and, if the customer 
decides to keep their RECs, the 
utility will incur a small charge 
that will cover the cost of 
procuring inexpensive, 
unbundled RECs. 
[initial comments filed 
November 1 0,20 141 

We support Staff’s November 
3,2014 recommendations as set 
forth in its comments. The 
Commission’s proposal with 
S t a r s  recommended 
modifications is aligned with 
the Commission’s intent of 
tracking the DE market while 
protecting ratepayer interests in 
RECs. 

We agree with Staff that these 
claribng modifications do not 
amount to a “substantial 
change.” Therefore, we 
recommend that the 
Commission adopt its proposal 
as modified by Staff. 

[comment filed on November 

ASDA supports the REST rule 
modifications proposed in this 
docket. ASDA’s main interest 
is to maintain the DG carve out 
currently contained in the REST 
rules and appreciates the 
Commission’s commitment to 
maintaining the carve out. 

14; 1 

ACC RESPONSE 

The Commission believes that the 
language contained in the NOPR 
provides for tracking the DE market 
while protecting ratepayer interests 
in RECs. No change is needed in 
response to this comment. 

The Commission, in adopting the 
NOPR language without Staffs 
modifications, moots the issue of 
whether Stafrs modifications 
amount to a “substantial change.” 
No change is needed in response to 
this comment. 

The Commission acknowledges this 
supportive comment and agrees that 
the NOPR modifications preserve 
the DG carve out. No change is 
needed in response to this 
comment. 
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Terry Finefrock 

Robert Bulechek 
(an energy efficiency consultant 
and chair of the Tucson-Pima 
Metropolitan Energy 
Commission) 

- 

Ryan Anderson 
(the planning, sustainability, and 
transportation policy advisor to 
City of Tucson Mayor Jonathan 
Rothschild). 

14; Mr. Finehock also provided 
comment at the Tucson public 
comment session] 
Mr. Finefrock said it appears 
that the NOPR modifications 
may allow double-counting of 

Mr. Bulechek fears the REST 
standard will be weakened if a 
utility can count RECs it 
doesn't own. RECs are a way 
to acknowledge that clean 
energy has health and climate 
effects. 

If a utility uses RECs for 
compliance purposes, it should 
have to pay for them. 

Mr, Anderson read prepared 
written comments of Mayor 
Rothschild into the record. 
Mayor Rothschild urges 
Commission to preserve RECs' 
integrity; help to keep the solar 
market thriving; believes track 
and recording of DE, if used to 
satisfy utility REC requirements 
would erode REC market and 
compromise REST and pursue 
policies that don't result in 
double-counting or a regulatory 
taking. 

The Mayor opposed the initial 
draft of the revisions, but Mr. 
Anderson believes, based on the 
discussion at the Public 
Comment meeting, that Staffs 
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ACC IRESPOWE 
The Commission believes that the 
NOPR modifications make it clear 
that RECs not owned by the 
utilities may not be used by the 
utilities to demonstrate compliance 
and thus no double counting would 
occur. No change is needed in 
response to this comment. 
irnN 
The Commission does not believe 
the REST standard will be 
weakened by the NOPR 
modifications. The Commission 
notes that utilities will not be 
allowed to count RECs they do not 
own towards compliance. No 
change is needed in response to this 
comment. 

The Commission believes that there 
is nothing in the NOPR 
modifications that would allow a 
utility to use RECs they don't own 
for compliance purposes. 
The Commission believes that the 
NOPR modifications achieve the 
goals discussed by Mayor 
Rothschild. No change is needed in 
response to this comment. 

The Commission believes that the 
NOPR modifications address the 
Mayor's concerns. No change is 
needed in response to this 
comment. 
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Bruce P l e d  

Terry Finefrock 

November 3m filing may satisfy 
the Mayor’s concerns. 
Mr. Plenk thinks Staff 
November 3rd comments 
regarding use of word 
“acknowledge” in proposed 
rules is an important 
clarification. 

Mr. Plenk believes it may be 
useful to seek comments from 
Center for Resource Solutions. 

Mr. Plenk believes the 
Commission should preserve 
the original intent of REST 
rules, and expand the solar 
market. 
Mr. Finefrock would like to see 
CRS comment on the proposed 
revisions. 

Mr. Finefrock believes there 
may be contract law 
implications related to 
ownership of RECs resulting 
from the NOPR modifications 
and Staff’s November 3rd 
wording changes. 

9 
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The Commission believes that the 
NOPR modifications are clear in 
regard to the word “acknowledge.” 
No change is needed in response to 
this comment. 

The Commission believes that the 
NOPR modifications make it clear 
that acknowledgement of RECs is 
not for compliance purposes. REGS 
not owned by the utilities may not 
be used by the utilities to 
demonstrate compliance and thus 
no double counting would occur. 
No change is needed in response to 
this comment. 

The Commission believes that the 
original intent of the REST rules is 
preserved by the NOPR 
modifications. No change is 
needed in response to this 
comment. 
The Commission believes that the 
NOPR modifications make it clear 
that acknowledgement of RECs is 
not for compliance purposes. RECs 
not owned by the utilities may not 
be used by the utilities to 
demonstrate compliance and thus 
no double counting would occur. 
No change is needed in response to 
this comment. 

The Commission does not believe 
there are any contract law 
implications resulting from the 
NOPR modifications. No change is 
needed in response to this 
comment. 
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Arizona Solar Deployment 
Alliance 

APS 

RUCO 

modifications proposed in this 
docket. ASDA’s main interest 
is to maintain the DG carve out 
currently contained in the REST 
rules and appreciates the 
Commission’s commitment to 
maintaining the carve out. 

In addition to reiterating its 
written comments, APS noted 
that CRS believes that Staffs 
modifications would not lead to 
double counting, but say in their 
email that they can’t determine 
for sure until the final rule 
language is available, and, even 
then, future Commission action 
could make the RECs ineligible 
for Green-e enerev. 
RUCO believes that its 
proposed additional language, 
submitted in its November 14 
comments, will set up a “no 
regrets” policy mechanism that, 
in the kture, will allow utilities 
to use non-DG RECs for REST 
compliance, and this language 
may help to comply with EPA 
rules in the future, if that proves 
necessary. 

10 

The Commission acknowledges this 
supportive comment and agrees that 
the NOPR modifications preserve 
the DG carve out. No change is 
needed in response to this 
comment. 

See discussion of APS initial 
comments filed November 10,2014 
and APS responsive comments 
dated November 14,2014. No 
change is needed in response to this 
comment. 

See discussion of RUCO initial 
comments filed November 10,20 14 
and responsive comments filed on 
November 14,2014. No change is 
needed in response to this 
comment. 
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EXHIBIT F 

Economic, Small Business, and Consumer Impact Statement 
Prepared Pursuant ta A.R.S. 0 41-1057 

Note: The Commission is exempt from the requirements of A.R.S. Q 41-1055 relating to 
economic, small business, and consumer impact statements. However, under A.R.S. 6 4 1 - 1057, 
the Commission is required to prepare a “substantially similar” statement. 

1. 
This rulemaking amends A.A.C. R14-2-1805 (“5 1805”) and R14-2-1812 (“9 1812”) in the 
Commission‘s Renewable Energy Standard and Tariff (“REST”) rules by doing the following: 

An identification of the rulemaking. 

Creating a new 8 1805(F) stating that a renewable energy credit (“REC”) created by 
production of renewable energy not owned by an affected utility is owned by the entity 
creating the REC and that an affected utility cannot use or extinguish such a REC without the 
entity’s approval and documentation from the entity, even if the Commission 
“acknowledges” the reporting of the kilowatt-hours (“kWhs”) associated with the REC; 
Creating a new $ 1805(G) announcing that the reporting of kWhs associated with non-utility- 
owned RECs ‘‘will be acknowledged” for reporting purposes, but will not be eligible for 
compliance with $ 1804 and 5 1805: 
Eliminating the word “Compliance” from the title to 
Amending 4 I8 12(A) to expand the scope of the information to be reported annually by a 
utility to include “other relevant information”; 
Eliminating the word “compliance” from the introductory language in 6 1 8 12fB); 
Amending $ 1812(B)(l) to expand the specific information to be reported annually by a 
utility to include kWhs of energy produced within its service territory for which the affected 
utility does not own the associated RECs, which must be differentiated from the kWhs of 
energy for which the affected utility does own the RECs; and 
Amending $ 18 12(C) to allow the Commission to “consider all available information” when 
reviewing an affected utility’s annual report filed under Q 1812. 

1 8 12; 

The REST rules require an affected utility to serve a growing percentage of its retail sales each 
year via renewable energy, with a canre-out for distributed energy (“DE). The REST rules were 
predicated on utilities acquiring RECs to achieve compliance. In the DE market, REGS were 
acquired by a utility when the utility gave the entity installing the renewable energy system an 
incentive. In recent years, these incentives have been nearly or entirely eliminated as market 
conditions have changed, with greater adoption of DE without incentives. This led to utilities 
seeking guidance from the Commission as to how they should demonstrate compliance with the 
DE carve-out of the REST rujes when the transaction REC acquisition was predicated upon is no 
longer occurring. 

The Commission has explored this issue in great detail in the context of several consolidated 
dockets that culminated in Commission Decision No. 74365 (February 26,2014). That Decision 
required the Commission’s Utilities Division (“Staff’) to propose new rules. Staff initially 
proposed to the Commission seven different concepts for a new regulatory approach to the REST 
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rules to address the changes in the market. After considering these different concepts and 
stakeholder comments filed in response to those comments, the Commission directed Staff, in 
Decision No. 74753 (September 15? 2014), to file a Notice of Proposed Rulemaking using 
specific language originally suggested by Commissioner Brenda Burns in correspondence to the 
docket. The specific language was intended to allow the Commission to know how many 
renewable energy kWhs are being produced within affected utilities’ service territories through 
DG, without depriving anyone of a right to own the attributes of a renewable energy product and 
without weakening, or even being perceived as weakening, the existing REST goals. 

The NPRM Preamble stated that the proposed rule changes would clariEy and update how the 
Commission deals with renewable energy compliance and related RECs and would address how 
utilities that are no longer offering DE incentives in exchange for DE RECs would demonstrate 
compliance with the DE portion of the REST rules. According to the NPRM Preamble, the 
proposed rule changes would accomplish this “by noting that the Commission may consider all 
available information[, including] measures such as market installations, historical and projected 
production and capacity levels in each segment of the DE market[,] and other indicators of 
market sufficiency activity.” The NPRM Preamble pointed out that utilities will also be required 
to report renewable production from facilities installed in the utilities’ service territories without 
an incentive and for which the RECs are not transferred to the utilities and that “these non-utility 
owned RECs will be acknowledgi>d for informational purposes by the Commission . . . [to] 
protect the value of RECs and avoid the issue of double counting.” The NPRM Preamble also 
stated the following, in reference to the affected utilities’ new reporting of non-incentivized DE 
production within their service territories: “This reporting is intended to be for informational 
purposes only.’. 

In spite of the NPRM Preamble language indicating that non-utility owned RECs would be 
acknowledged for informational purposes (i. e., not for compliance purposes). commenters 
expressed concern that the NPRM proposed rules, especially their use of “acknowledged,” were 
vague and potentialiy a threat to REX integrity. Commenters expressed concern that 
acknowledgment would be linked to compliance and would result in double counting of RECs 
not owned by affected utilities, which some asserted would be a taking of the value of those 
RECs from their owners and potentially a regulatory taking in violation of the Fifth Amendment 
Takings Clause. In response to the comments criticizing the NPRM language as vague and 
potentially damaging to REC integrity and value. Staff filed Comments in the docket on 
November 3, 2014, (“I 1/3 Comments”) to clarify further the meaning and intent behind the 
NPRM language. In the 1 113 Comments, Staff eiiminated references to “compliance” reporting 
and clarified that the kWhs associated with RECs not owned by a utility, although reported by a 
utility, would not be eligible to be used for compliance with the REST rules. Staff asserted that 
the suggested changes in the I1/3 Comments are intended only to clarify the proposed rule 
language to reflect what was included in the Preamble. Staff does not believe that the rule 
language revisions suggested in the 1 113 Conlments change the benefits and burdens of the 
rulemaking as proposed in the NPRM and does not believe that those suggested revisions 
constitute a substantive change. 

The Commission agrees that the suggested modifications in the 1113 Comments do not result in 
substantive or substantial changes to the rules as proposed in the NPRM and is adopting those 
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changes in the final rulemaking, to ensure that the final rulemaking is consistent with the 
Commission’s intent that it be informed of all renewable energy production in Arizona without 
infringing upon any potential property right in RECs and without weakening or creating the 
perception of weakening the REST rule standards. 

2. 
directly benefit from the rulemaking. 
The changes to the REST rules will impact the electric utiiities regulated by the Commission, 
customers of the electric utilities regulated by the Commission, the solar industry, and the 
Commission itself. The changes may also impact other renewable energy industries, to the 
extent they are involved with DE, in the same manner and to the same extent as similarly situated 
participants in the solar industry would be affected. 

An identification of the persons who will be directly affected by, bear the costs of or 

3. 
a. 
directly affected by the implementation and enforcement of the rulemaking. 
The Commission will benefit as a result of receiving a more complete picture of Arizona’s 
renewable energy market by having information on all DE production provided in utility reports 
required to be filed annually under the REST rules. The Commission will also benefit from 
receiving and being able to consider any other relevant available information, such as 
information related to market sufficiency and activity. The Commission will incur minimal 
added costs from processing this additional information, but these costs should be relatively 
consistent with the costs the Commission has typically incurred in performing an analysis of the 
DE market in conjunction with utilities’ annual REST Implementation Plans. The Commission 
does not anticipate that it will need to make any change in personnel resources as a result of the 
revisions to the rules and does not believe that the changes to the rules should have any impact 
on any other state agency. 

A cost benefit analysis of the following: 
The probable costs and benefits to the implementing agency and other agencies 

b. 
affected by the implementation and enforcement of the rulemaking. 
There should be no impact to political subdivisions because the Commission does not have 
jurisdiction over political subdivisions, and the REST rules do not apply to them. 

The probable costs and benefits to a political subdivision of this state directly 

c. 
rulemaking, including any anticipated effect on the revenues or payroll expenditures of 
employers who are subject to the rulemaking. 
Electric utilities subject to the REST rules will have a better understanding of the Commission’s 
approach to the DE carve-out of the REST rules in a post-incentive environment. Utilities will 
be required to report additional information in their annual reports under the REST rules, in the 
form of data regarding all DE production within their service territories, including DE production 
for which no incentives have been paid and the RECs are not owned by the utilities. Utilities are 
already required to meter all DE production within their service territories, so the utilities should 
already have all of this information available and should not be burdened by the requirement to 
include it in their reports required to be filed annually under the REST rules. Utilities may also 
choose to report additional relevant information related to market activity. This information 
should be readily available to the utility, and a utility would not be significantly burdened if it 

The probable costs and benefits to businesses directly affected by the proposed 
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chose to include additional relevant information in its annual report. Additionally, any burden on 
an affected utility from such inclusion would result from the utility’s choice rather than as a 
direct result of the rules. 

Members of the solar and any other renewable energy industries involved in DE will be 
benefited because the rules will clarify the Commission’s approach to the DE carve-out of the 
REST rules in a post-incentive environment, making it clear that the Commission will administer 
the REST rules in a manner that protects the ownership and value of RECs that are not owned by 
affected utilities. The Commission understands that some interested persons consider REC 
ownership to involve property rights that are protected under the Fifth Amendment Takings 
Clause, and the Commission’s rules adopted herein are intended to have no detrimental impact 
upon any such property rights that may exist. The Commission’s revisions to the REST rules are 
intended to ensure that REC integrity is protected and that double counting of RECs does not 
occur as the result of any Commission action. 

4. 
businesses, agencies and political subdivisions of this state directly affected by the 
rulemaking. 
The Commission does not believe that this rulemaking will have any impact on private or public 
employment in any entity directly affected by the rulemaking. 

A general description of the probable impact on private and public employment in 

5. 
statement shall include: 
a. 
The Commission does not believe that any of the affected utilities subject to the rules would 
qualify as small businesses as defined in A.R.S. 5 41-1 001. The Cornmission does believe that 
some solar or other renewable energy industry participants may be small businesses. Status as a 
small business should not change the manner or extent to which a market participant would be 
impacted by this rulemaking. 

A statement of the probable impact of the rulemaking on small businesses. The 

An identification of the small businesses subject to the rulemaking. 

b. The adrninistrativc and other costs required for compliance with the rulemaking. 
Affected utilities will incur minimal additional costs related to the creation and submission of 
their reports filed annually under 8 1812, as the utilities will be required to provide additional 
information in those reports. The additional costs will be minimal, however, because the new 
information to be provided should be readily available to the utilities. The changes to the rules 
do not create any other new obligations. 

c. 
to reduce the impact on small businesses, with reasons for the agency’s decision to use or 
not to use each method. 
The Commission does not believe that any of the affected utilities subject to the rules would 
qualify as small businesses as defined in A.R.S. 5 41-1001 or that any impact on any of the 
affected utilities as a result of this rulemaking would be sufficiently significant to make reduction 
possible or necessary. Nor does the Commission believe that this rulemaking will result in any 
adverse impacts on any small businesses that may be impacted. 

A description of the methods prescribed in section 41-1035 that the agency may use 
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d. 
affected by the rulemaking. 
Customers will benefit from the certainty the rule revisions will provide regarding the treatment 
of RECs by the Commission in a post-incentive environment. Customers will be able to retain 
the value of any RECs they own and thus will be able to use those RECs in any manner that they 
see fit, including making those RECs available for sale. The Commission understands that some 
interested persons consider REC ownership to involve property rights that are protected under 
the Fifth Amendment Takings Clause, and the Commission’s rules adopted herein are intended 
to have no detrimental impact upon any such property rights that may exist. The Commission’s 
revisions to the REST rules are intended to ensure that REC integrity is protected and that double 
counting of RECs does not occur as the result of any Cornmission action. 

The probable cost and benefit to private persons and consumers who are directty 

6. A statement of the probable effect on state revenues. 
The rule changes are not expected to have any impact on state revenues. 

7. A description of any less intrusive or less costly atternative methods of achieving the 
purpose of the proposed rulemaking, including the monetizing of the costs and benefits for 
each option and providing the rationale for not using nonselected alternatives. 
The Commission considered numerous alternative options before deciding upon the rule 
revisions being adopted through this rulemaking. A wide variety of proposals were put forth in 
utilities’ annual E S T  Implementation Plans, in the Commission docket that led to Decision No. 
74365, by Commission Staff in this docket before the Commission issued Decision No. 74753, 
and by a varicty of intercsted parties who participated in this matter, including the Residential 
Utility Consumer Office (“RUCO”), affected utilities, members of the solar industry, and various 
industry and environmental associations. Each alternative had pros and cons as well as 
proponents and opponents, and the Commission decided on the rule revisions being adopted 
through this rulemaking because each other option was generally considered to have at least one 
of the following flaws: it would increase costs paid by ratepayers through the REST surcharge; 
it would not preserve the 15 percent overall REST requirement; it would not preserve the DE 
carve-out; it would not provide adequate protection for non-utility owned REG;  or it would be 
overly complicated, cumbersome, or costly to implenient. 

8. 
how the data was obtained and why the data is acceptable data. An agency advocating that 
any data is acceptable data has the burden of proving that the data is acceptable. For the 
purposes of this paragraph, “acceptable data” means empirical, replicable and testable 
data as evidenced in supporting documentation, statistics, reports, studies or research. 
The Commission has not based any of the rule revisions being adopted herein on any specific 
data. 

A description of any data on which a rule is based with a detailed explanation of 
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December 30,2014 

Re: RE-00000C-14-0112 

Dear fellow Commissioners, Parties and Stakeholders: 

I respectfully dissent from Decision Number 74365 in Docket Number RE-00000C-14- 
01 I2 and welcome this opportunity to explain my vote. Earlier this year, I dissented in Decision 
Number 74753 in this docket because I was concerned that the then proposed rules did not 
contain a clear solution to the identified purpose of the Rulemaking docket which was to develop 
"a new methodology for utilities to comply with renewable energy requirements that is not based 
solely on the use of REC's". I am still concerned that the now adopted rules do not resolve the 
underlying issue of how the Utilities can prove compliance if they do not have REC's. 

The dilemma regarding how utilities can demonstrate compliance with the REST rules if 
customers are entitled to freely convey their RECS and utilities no longer provide incentives has 
been under lengthy discussion at the Commission for nearly two years. The question of REST 
compliance in the post incentive era was raised in Arizona Public Service's June 29,2012 filing 
of its proposed 2013 REST plan and in that filing APS requested approval of a Track and Record 
method for meeting its compliance requirements. Tucson Electric Power and UNS Electric, Inc. 
asked similar questions in their filing of their proposed 201 3 REST plan. These inquiries led the 
Commission to order that APS's  Track and Record proposal and other alternatives be subject to a 
hearing. Fifteen parties participated in this proceeding. 

In this Decision, we state "The Commission is obligated to ensure the utilities comply 
with the Commission's renewable energy standard" and that "action should now be taken to 
provide as much certainty as possible, under the circumstances, for the Utilities and market 
participants". I do not believe that the rules adopted in this decision provide such certainty nor 
definitively solve the problem articulated in the Rulemaking and therefore respecthlly Dissent. 

Sincerely, 

Susan Bitter Smith 
Commissioner 
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