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BEFORE THE ARIZONA CORPORATION COMMISSION

COMMISSIONERS

SUSAN BITTER SMITH - Chairman

BOB STUMP

BOB BURNS

DOUG LITTLE

TOM FORESE

IN THE MATTER OF THE PROPOSED DOCKET NO. RE-00000C-14-0112

RULEMAKING TO MODIFY THE RENEWABLE

ENERGY STANDARD AND TARIFF RULES. DECISION NO.
ORDER CORRECTING ERRORS
IN DECISION NO. 74882
NUNC PRO TUNC

Open Meeting

TBD

Phoenix, Arizona

BY THE COMMISSION:

* % %* * %* * * * % : %*

Having considered the entire record herein anq being fully advised in the premises, the
Arizona Corporatibn Commission (“Commission”) finds, concludes, and orders that:
FINDINGS OF FACT
1. On December 31, 2014, the Commission issued Decision No. 74882, adopting
revisions to Arizona Administrative Code (“A.A.C.”) Sections R14-2-1805 and R14-2-1812. In the

Decision, the Commission directed:

IT IS FURTHER ORDERED that the Commission’s Ultilities
Division Staff/Legal Division Staff shall prepare and file with the Office
of the Secretary of State, for publication as an approved final rule, a
Notice of Final Rulemaking that includes the text of the amended R14-2-
1805 and R14-2-1812, set forth in Exhibit A, and a Preamble that
conforms to Arizona Revised Statutes § 41-1001(16)(d) and includes a
summary of comments and Commission responses as set forth in Exhibit
E and an Economic Impact Summary consistent with the Economic, Small
Business, and Consumer Impact Statement attached hereto as Exhibit F.
The Commission’s Ultilities Division Staff/Legal Division Staff shall also
file with the Office of the Secretary of State the separate Economic, Small
Business, and Consumer Impact Statement attached hereto as Exhibit F,
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along with any additional documents requifed by the Office of the
Secretary of State for publication and codification.’

2. Decision No. 74882 incorporated Revised Brenda Burns Proposed Amendment No. 1
(“Burns No. 17), which altered language in the Recommended Opinion and Order (“ROO”) and
entirely replaced Exhibit E to the ROO, but did not make any changes to Exhibit F to the ROO.
Burns No. 1 included a request for “all conforming changes” to be made. As adopted, Decision No.
74882 includes Exhibit F as it appeared in the ROO, with no conforming changes.

3. On January 8, 2015, Staff’s Request for an Errata Procedural Order was filed in this
docket, requesting that the Hearing Division issue an Errata Procedural Order in this matter to reflect
several minor corrections to Exhibit F to Decision No. 74882. Staff included a “corrected Exhibit F”
incorporating those minor corrections.

4. The Exhibit F attached to Staff’s Request for an Errata Procedural Order (“corrected
Exhibit F), which is attached hereto and incorporated herein, makes minimal changes to conform to
the revisions to A.A.C. R14-2-1805 and R14-2-1812 made through Burns No. 1 and adopted in
Decision No. 74882.

5. Decision No. 74882 should be corrected, nunc pro tunc, to reflect the corrected
Exhibit F, attached hereto, so that the minimal changes reflected in the corrected Exhibit F are
adopted and included in the rulemaking filings made with the Office of the Secretary of State
pursuant to Decision No. 74882.

CONCLUSIONS OF LAW

1. Pursuant to Arizona Constitution, Art. 15, § 3, the Commission has authority and
jurisdiction to amend A.A.C. Title 14, Chapter 2, Article 18 as adopted in Decision No. 74882.

2. Decision No. 74882 should be corrected, nunc pro tunc, as discussed herein.

' Decision No. 74882 at 49.
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ORDER

IT IS THEREFORE ORDERED that Decision No. 74882 is hereby corrected, nunc pro tunc,

with the corrected Exhibit F attached hereto.

IT IS FURTHER ORDERED that this Decision shall become effective immediately. .

BY ORDER OF THE ARIZONA CORPORATION COMMISSION.

CHAIRMAN COMMISSIONER

COMMISSIONER COMMISSIONER COMMISSIONER
IN WITNESS WHEREOF, I, JODI JERICH, Executive

~Director of the Arizona Corporation Commission, have

hereunto set my hand and caused the official seal of the
Commission to be affixed at the Capitol, in the City of Phoenix,
this day of 2015.
JODI JERICH
EXECUTIVE DIRECTOR

DISSENT

DISSENT

SH:tv
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Tyler Carlson

Peggy Gillman

Mohave Electric Cooperative, Inc.
P.O. Box 1045

Bullhead City, AZ 86430-1045

Gregory Bernosky

Arizona Public Service Company
400 N. 5th St., MS 9708
Phoenix, AZ 85004

Deborah Scott

Thomas Loquvam

Arizona Public Service Company
400 N. 5th St., MS 8695
Phoenix, AZ 85004

Ruel Rogers

The Morenci Water & Electric Company
P.O. Box 68

Morenci, AZ 85540

Creden Huber

Sulphur Springs Valley Electric Cooperative, Inc.

350 N. Haskell Ave.
Willcox, AZ 85643

Kirk Gray

Graham County Electric Cooperative, Inc.
P.O. Drawer B :

Pima, AZ 85543

Carline Gardiner

Trico Electric Cooperative, Inc.
P.O. Box 930

Marana, AZ 85653-0930

Charles Moore

Navopache Electric Cooperative
1878 W. White Mountain Blvd.
Lakeside, AZ 85929

Michael Patten

Roshka DeWulf & Patten, PLC
One Arizona Center

400 E. Van Buren St., Suite 800
Phoenix, AZ 85004

RULEMAKING
RE-00000C-14-0112

Roy Archer

Ajo Improvement Company
P.O. Drawer 9

Ajo, AZ 85321

Michael Pearce

Duncan Valley Electric Cooperative, Inc.

P.O. Box 440
Duncan, AZ 85534

Annie Lappe

Rick Gilliam

The Vote Solar Initiative
1120 Pearl St., Suite 200
Boulder, CO 80302

Timothy Hogan

Arizona Center for Law in the Public Interest

202 E. McDowell Rd., Suite 153
Phoenix, AZ 85004

Giancarlo Estrada

Kamper, Estrada & Simmons
3030 N. 3rd St., Suite 200
Phoenix, AZ 85012

David Berry
Western Resource Advocates

~P.O. Box 1064

Scottsdale, AZ 85252-1064

Bradley Carroll

Tucson Electric Power Company
88 E. Broadway Blvd. MS HQE910
P.O. Box 711

Tucson, AZ 85702

Kevin Koch
612 N. Seventh Ave.
Tucson, AZ 85705

Daniel Pozefsky

Residential Utility Consumer Office
1110 W. Washington, Suite 220
Phoenix, AZ 85007

Garry D. Hays

The Law Office of Garry D. Hays PC
1702 E. Highland Ave., Suite 204
Phoenix, AZ 85016
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C. Webb Crockett

Patrick J. Black

Fennemore Craig, P.C.

2394 E. Camelback Rd., Suite 600
Phoenix, AZ 85016

Michael Neary

Arizona Solar Energy Industries Association
111 W. Renee Dr.

Phoenix, AZ 85027

Craig Marks
10645 N. Tatum Blvd., Suite 200-676
Phoenix, AZ 85028

Deborah Scott
P.O. Box 53999
Phoenix, AZ 85072

Kyle Smith

Office of the Judge Advocate General
U.S. Army Legal Services

9275 Gunston Rd.

Fort Belvoir, VA 22060-5546

Karen White

U.S. Air Force Utility Law Field
Support Center

139 Barnes Dr.

Tyndall AFB, FL 32403

Christopher Thomas

Fred E. Breedlove III

Squire Sanders (US) LLP

I E. Washington, 27th Floor
Phoenix, AZ 85004

Scott Wakefield -
Ridenour, Hienton & Lewis, PLLC
201 N. Central Ave., Suite 3300
Phoenix, AZ 85004-1052

Rick Umoff

Solar Energy Industries Association
505 9th St. NW, Suite 800
Washington, DC 20004

Court Rich

Rose Law Group PC

7144 E. Stetson Dr., Suite 300
Scottsdale, AZ 85251
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Michael Curtis

William Sullivan

Curtis, Goodwin, Sullivan, Udall &
Schwab, P.L.C.

501 E. Thomas Rd.

Phoenix, AZ 85012-3205

John Wallace

Grand Canyon State Electric
Cooperative Association
2210 S. Priest Dr.

Tempe, AZ 85282-1109

Robin Quarrier

Jennifer Martin

Center for Resource Solutions
1012 Torrey Ave.

San Francisco, CA 94129

Ken Baker

Wal-Mart Stores, Inc.

2011 S.E. 10th St.
Bentonville, AR 72716-0550

Kerry Hattevik

Next Era Energy Resources, LLC
829 Arlington Blvd.

El Cerrito, CA 94530

Douglas V. Fant
Law Offices of Douglas V. Fant

3655 W. Anthem Way, Suite A-109, PMB 411

Anthem, AZ 85086

Kevin Higgins

Energy Strategies, LLC
215 S. State St., Suite 200
Salt Lake City, UT 84111

Maja Wessels

First Solar

350 W. Washington St.
Tempe, AZ 85281

Joe King

Arizona Electric Power Cooperative
P.O. Box 670

Benson, AZ 85602

Christopher Martinez
Columbus Electric Cooperative
P.O. Box 631

Deming, NM 88031
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LaDel Laub

Dixie-Escalante Rural Electric Association
71 E. Highway 56

Beryl, UT 84714-5197

Carl Albrecht

Garkane Energy Cooperative
P.O. Box 465

Loa, UT 84747

Greg Bass

Noble Americas Energy Solutions
401 W. A Street, Suite 500

San Diego, CA 92101-3017

Laura Palm Belmar

Morgan Stine

Green Earth Energy & Environmental, Inc.
2370 W. SR 89A

Suite 11 PMB 430

Sedona, AZ 86336

Josh Lieberman

Renewable Energy Markets Association
1211 Connecticut Ave NW, Suite 600
Washington, DC 20036-2701
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Anna Lands

Cascabel Working Group
6520 Cascabel Road
Benson, AZ 85602

Lawrence V. Robertson, Jr.
P.O. Box 1448
Tubac, AZ 85646

Edward Burgess

Kris Mayes Law Firm

1 E. Camelback Road, Suite 550
Phoenix, AZ 85012

Janice Alward, Chief Counsel

Legal Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, AZ 85007

Steven M. Olea, Director

Utilities Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, AZ 85007
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-DOCKET NO. RE-00000C-14-0112
EXHIBIT F

Economic, Small Business, and Consumer Impact Statement
Prepared Pursuant to A.R.S. § 41-1057

Nétc: The Commission is exempt from the requiremehts of ARS. § 41-1055 relating to
economic, small business, and consumer impact statements. However, under A.R.S. § 41-1057,
the Commission is required to prepare a “substantially similar” statement.

1. An identification of the rulemaking.
This rulemaking amends A.A.C. R14-2-1805 (“§ 1805”) and R14-2-1812 (“§ 1812”) in the
Commission’s Renewable Energy Standard and Tariff (“REST™) rules by doing the following:

e Creating a new § 1805(F) stating that a renewable energy credit (“REC™) created by
production of renewable energy not owned by an affected utility is owned by the entity
creating the REC and that an affected utility cannot use or extingunish such a REC without the
entity’s approval and documentation from the entity, even if the Commission
“acknowledges” the reporting of the kilowatt-hours (“kWhs”) associated with the REC;

o Creating a new § 1805(G) announcing that the reporting of kWhs associated with non-utility-
“owned RECs “will be acknowledged” for reporting purposes, but will not be eligible for
compliance with § 1804 and § 1805;

e Amending § 1812(A) to expand the scope of the information to be reported annually by a

utility to include “other relevant information”;

e Amending § 1812(B)(1) to expand the speclﬁc information to be reported annually by a
utility to include kWhs of energy produced within its service territory for which the affected
utility does not own the associated RECs, which must be differentiated from the kWhs of
energy for which the affected utility does own the RECs; and

. Amendmg § 1812(C) to allow the Commission to “consider all available information” when
reviewing an affected utility’s annual report filed under § 1812.

The REST rules require an affected utility to serve a growing percentage of its retail sales each
year via renewable energy, with a carve-out for distributed energy (“DE™). The REST rules were
predicated on utilities acquiring RECs to achieve compliance. In the DE market, RECs were

“acquired by a utility when the utility gave the entity installing the renewable energy system an .
incentive. In recent years, these incentives have been nearly or entirely eliminated as market
conditions have changed, with greater.adoption of DE without incentives. This led to utilities
seeking guidance from the Commission as to how they should demonstrate compliance with the
DE carve-out of the REST rules when the transaction REC acquisition was prcdlcated upon is no
longer occumng

The Commission has explored this issue in great detail in the context of several consolidated
dockets that culminated in Commission Decision No. 74365 (February 26, 2014). That Decision
required the Commission’s Utilities Division (“Staff””) to propose new rules. Staff initially
proposed to the Commission seven different concepts for a new regulatory approach to the REST
rules to address the changes in the market. After considering these different concepts and
stakeholder comments filed in response to those comments, the Commission directed Staff, in

1 DECISION NO.
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Decision No. 74753 (September 15, 2014), to file a Notice of Proposed Rulemaking using
specific language originally suggested by Commissioner Brenda Burns in correspondence to the
docket. The specific language was intended to allow the Commission to know how many
renewable energy kWhs are being produced within affected utilities® service territories through
DG, without depriving anyone of a right to own the attributes of a renewable energy product and
without weakening, or even being perceived as weakening, the existing REST goals.

The NPRM Preambie stated that the proposed rule changes would clarify and update how the
Commission deals with renewable energy compliance and related RECs and would address how
utilities that are no longer offering DE incentives in exchange for DE RECs would demonstrate
compliance with the DE portion of the REST rules. According to the NPRM Preamble, the
proposed rule changes would accomplish this “by noting that the Commission may consider all
available information(, including] measures such as market installations, historical and projected
production and capacity levels in each segment of the DE market{,] and other indicators of
market sufficiency activity.” The NPRM Preamble pointed out that utilities will also be required
to report renewable production from facilities installed in the utilities’ service territories without
- an incentive and for which the RECs are not transferred to the utilities and that “these non-utility
owned RECs will be acknowledged for informational purposes by the Commission . . . [to]
protect the value of RECs and avoid the issue of double counting.” The NPRM Preamble also
stated the following, in reference to the affected utilities’ new reporting of non-incentivized DE
production within their service territories: “This reporting is intended to be for informational
purposes only.” -

In spite of the NPRM Preamble language indicating that non-utility owned RECs would be
acknowledged for informational purposes (i.e., not for compliance purposes), commenters
expressed concern that the NPRM proposed rules, especially their use of “acknowledged,” were
vague and potentially a threat to REC integrity. Commenters expressed concem that
acknowledgment would be linked to compliance and would result in double counting of RECs
not owned by affected utilities, which some asserted would be a taking of the value of those
RECs from their owners and potentially a regulatory taking in violation of the Fifth Amendment
- “Takings Clause. In response to the comments criticizing the NPRM language as vague and
potentially damaging to REC integrity and value, Staff filed Comments in the docket on
November 3, 2014, (“11/3 Comments”) to clarify further the meaning and intent behind the
NPRM language. In the 11/3 Comments, Staff eliminated references to “compliance” reporting
and clarified that the kWhs associated with RECs not owned by a utility, although reported by a
utility, would not be eligible to be used for compliance with the REST rules. Staff asserted that
the suggested changes in the 11/3 Comments are intended only to clarify the proposed rule
language to reflect what was included in the Preamble. Staff does not believe that the rule
language revisions suggested in the 11/3 Comments change the benefits and burdens of the
rulemaking as proposed in the NPRM and does not believe that those suggested revisions
constitute a substantive change.

The Commission believes that the suggested modifications in the 11/3 Comments are not

necessary to ensure that the final rulemaking is consistent with the Commission’s intent that it be
informed of all renewable energy production in Arizona without infringing upon any potential

2 DECISION NO.
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property right in the RECs and without weakening or creating the perception of weakening the
REST rule standards.

2. An identification of the persons who will be directly affected by, bear the costs of or
directly benefit from the rulemaking.

- The changes to the REST rules will impact the electric utilities regulated by the Commission,

customers of the electric utilities regulated by the Commission, the solar industry, and the
Commission itself. The changes may also impact other renewable energy industries, to the
extent they are involved with DE, in the same manner and to the same extent as similarly situated
participants in the solar industry would be affected.

3. A cost benefit analysis of the following:

a. The probable costs and benefits to the implementing agency and other agencies
directly affected by the implementation and enforcement of the rulemaking.

The Commission will benefit as a result of receiving a more complete picture of Arizona’s
renewable energy market by having information on all DE production provided in utility reports
required to be filed annually under the REST rules. The Commission will also benefit from
receiving and being able to consider any other relevant available information, such as
information related to market sufficiency and activity. The Commission will incur minimal
added costs from processing this additional information, but these costs should be relatively
consistent with the costs the Commission has typically incurred in performing an analysis of the
DE market in conjunction with utilities’ annual REST Implementation Plans. The Commission
does not anticipate that it will need to make any change in personne] resources as a result of the
revisions to the rules and does not believe that the changes to the rules should have any impact
on any other state agency.

b. The probable costs and benefits to a political subdivision of this state directly ' }
affected by the implementation and enforcement of the rulemaking.

There should be no impact to political subdivisions because the Commission does not have

jurisdiction over political subdivisions, and the REST rules do not apply to them.

c The probable costs and benefits to businesses directly affected by the proposed
rulemaking, including any anticipated effect on the revenues or payroll expenditures of
employers who are subject to the rulemaking.

Electric utilities subject to the REST rules will have a better understanding of the Commission’s
approach to the DE carve-out of the REST rules in a post-incentive environment. Utilities will
be required to report additional information in their annual reports under the REST rules, in the
form of data regarding all DE production within their service territories, including DE production
for which no incentives have been paid and the RECs are not owned by the utilities. Ultilities are
already required to meter all DE production within their service territories, so the utilities should
already have all of this information available and should not be burdened by the requirement to
include it in their reports required to be filed annually under the REST rules. Utilities may also
choose to report additional relevant information related to market activity. This information
should be readily available to the utility, and a utility would not be significantly burdened if it
chose to include additional relevant information in its annual report. Additionally, any burden on
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an affected utility from such inclusion would result from the utility’s choice rather than as a
direct result of the rules.

Members of the solar and any other renewable energy industries involved in DE will be

benefited because the rules will clarify the Commission’s approach to the DE carve-out of the
~REST rules in a post-incentive environment, making it clear that the Commission will administer -
the REST rules in a manner that protects the ownership and value of RECs that are not owned by
affected utilities. The Commission understands that some interested persons consider REC
ownership to involve property rights that are protected under the Fifth Amendment Takings
Clause, and the Commission’s rules adopted herein are intended to have no detrimental impact
upon any such property rights that may exist. The Commission’s revisions to the REST rules are
intended to ensure that REC integrity is protected and that double counting of RECs does not
occur as the result of any Commission action.

4. A general description of the probable impact on private and public employment in
businesses, agencies and political subdivisions of this state directly affected by the
rulemaking.

The Commission does not believe that this rulemaking will have any impact on pnvate or public
employment in any entity directly affected by the rulemaking.

5. A statement of the probable impact of the rulemaking on small businesses. The
statement shall include: _

a. An identification of the small businesses subject to the rulemaking. '
The Commission does not believe that any of the affected utilities subject to the rules would
qualify as small businesses as defined in A.R.S. § 41-1001. The Commission does believe that
some solar or other renewable energy industry participants may be small businesses. Status as a
small business should not change the manner or extent to which a market participant would be
impacted by this rulemaking.

b.  The administrative and other costs required for compliance with the rulemaking.
Affected utilities will incur minimal additional costs related to the creation and submission of
their reports filed annually under § 1812, as the utilities will be required to provide additional
information in those reports. The additional costs will be minimal, however, because the new
information to be provided should be readily available to the utilities. The changes to the rules
do not create any other new obligations.

c. A description of the methods prescribed in section 41-1035 that the agency may use
to reduce the impact on small businesses, with reasons for the agency's decision to use or
not to use each method.

The Commission does not believe that any of the affected utilities subject to the rules would
qualify as small businesses as defined in A.R.S. § 41-1001 or that any impact on any of the
affected utilities as a result of this rulemaking would be sufficiently significant to make reduction
possible or necessary. Nor does the Commission believe that this rulemaking will result in any
adverse impacts on any small businesses that may be impacted.

4 . DECISION NO.



DOCKET NO. RE-00000C-14-0112

d. The probable cost and benefit to private persons and consumers who are directly
affected by the rulemaking.

Customers will benefit from the certainty the rule revisions will provide regarding the treatment
of RECs by the Commission in a post-incentive environment. Customers will be able to retain .
the value of any RECs they own and thus will be able to use those RECs in any manner that they
see fit, including making those RECs available for sale. The Commission understands that some
interested persons consider REC ownership to involve property rights that are protected under
the Fifth Amendment Takings Clause, and the Commission’s rules adopted herein are intended
to have no detrimental impact upon any such property rights that may exist. The Commission’s
revisions to the REST rules are intended to ensure that REC integrity is protected and that double
counting of RECs does not occur as the result of any Commission action.

6. | A statement of the probable effect on state revenues.
The rule changes are not expected to have any impact on state revenues.

7. A description of any less intrusive or less costly alternative methods of achieving the
purpose of the proposed rulemaking, including the monetizing of the costs and benefits for
each option and providing the rationale for not using nonselected alternatives.

The Commission considered numerous alternative options before deciding upon the rule
revisions being adopted through this rulemaking. A wide variety of proposals were put forth in
utilities’ annual REST Implementation Plans, in the Commission docket that led to Decision No.
74365, by Commission Staff in this docket before the Commission issued Decision No. 74753,
and by a variety of interested parties who participated in this matter, including the Residential
Utility Consumer Office (“RUCO”), affected utilities, members of the solar industry, and various
industry and environmental associations. Each alternative had pros and cons as well as
proponents and opponents, and the Commission decided on the rule revisions being adopted
through this rulemaking because each other option was generally considered to have at least one
of the following flaws: it would increase costs paid by ratepayers through the REST surcharge;
it would not preserve the 15 percent overall REST requirement; it would not preserve the DE
carve-out; it would not provide adequate protection for non-utility owned RECs; or it would be
overly complicated, cumbersome, or costly to implement.

8. A description of any data on which a rule is based with a detailed explanation of
how the data was obtained and why the data is acceptable data. An agency advocating that
any data is acceptable data has the burden of proving that the data is acceptable. For the
purposes of this paragraph, "acceptable data" means empirical, replicable and testable
data as evidenced in supporting documentation, statistics, reports, studies or research.
The Commission has not based any of the rule revisions being adopted herein on any specific
data.
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