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COMMISSIONERS:.

BOB STUMP, Chairman
GARY PIERCE
BRENDA BURNS

BOB BURNS

SUSAN BITTER SMITH

IN THE MATTER OF THE APPLICATION
OF ARIZONA-AMERICAN WATER
COMPANY, AN ARIZONA
CORPORATION, FOR A DETERMINATION
OF THE CURRENT FAIR VALUE OF ITS
UTILITY PLANT AND PROPERTY AND
FOR INCREASES IN ITS RATES AND
CHARGES BASED THEREON FOR
UTILITY SERVICE BY ITS ANTHEM
WATER DISTRICT AND ITS SUN CITY
WASTEWATER DISTRICT, AND SUN
CITY WATER DISTRICT.

IN THE MATTER OF THE APPLICATION
OF ARIZONA-AMERICAN WATER
COMPANY, AN ARIZONA
CORPORATION, FOR A DETERMINATION
OF THE CURRENT FAIR VALUE OF ITS
UTILITY PLANT AND PROPERTY AND
FOR INCREASES IN ITS RATES AND
CHARGES BASED THEREON FOR
UTILITY SERVICE BY ITS
ANTHEM/AGUA FRIA WASTEWATER
DISTRICT AND ITS SUN CITY WEST
WASTEWATER DISTRICT.

INTERVENTION

AL

BEFORE THE ARIZONA CORPORATION CORIMESBIDNE D

014 SEP 30 P 3 07

LD LOAP COMMISSION
LOCKET CONTROL

DOCKET NO. W-01303A-09-0343

QORIGINAL

DOCKET NO. SW-01303A-09-0343

CITY OF PHOENIX MOTION TO

INTERVENE AND MOTION TO
DISMISS CITY OF PHOENIX
FROM RATE MAKING DUE TO
LACK OF JURISDICTION

Arizona Corporation Commission

DOCKETED

SEP 30 2014

e

DOCKETED BY

Vv

The City of Phoenix (“Phoenix”), through its undersigned counsel, pursuant to
Arizona Administrative Code (“A.A.C.”) R14-3-105, hereby moves to intervene in the

dockets identified above for the limited purpose of challenging the jurisdiction of the
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Arizona Corporation Commission to set a “rate” applicable to Phoenix as a “rate payer” of
EPCOR in either the Anthem Water or Wastewater Districts. In support of its Motions,
Phoenix states as follows:

I. The City of Phoenix (“Phoenix”) is an Arizona municipal corporation,
established by Charter in 1913 pursuant to Article 13 of the Arizona Constitution.

2. The Arizona Corporation Commission (“Commission”) is a constitutional body
created pursuant to Article 15 of the Arizona Constitution.

3. EPCOR Water Arizona, Inc. (“EPCOR?”) is an Arizona public service
corporation and successor in interest to Arizona-American Water Company (“Arizona-
American”) and Citizens Water Resources Company of Arizona (“Citizens”™) with respect to
water and wastewater services conducted in that certain unincorporated area of Maricopa
County, Arizona, known as “Anthem,” as further described in EPCOR’s Certificate of
Convenience and Necessity (“CC&N™) for the Anthem Water District and Anthem
Wastewater District.

4, On September 22, 2000, Phoenix entered into the “Anthem Wholesale
Water/Wastewater Service Agreement” (“Agreement”) with Citizens. Citizens subsequently
assigned the Agreement to Arizona-American, which in turn assigned it to EPCOR.
Currently, Phoenix and EPCOR are parties to the Agreement.

5. The Agreement facilitated continued development of Anthem, including areas
of Anthem on the west side of Interstate 17. Those areas were originally within
Treatco’s/Citizen’s certificated area, but were subsequently removed from Citizens’

certificated area by Commission Decision No. 64897 (June 5, 2002) because they were

-
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incorporated into Phoenix’s municipal service area (“the Phoenix/Anthem Area”).

According to the Commission’s Decisions Nos. 64897 and 70372 (June 13, 2008), because

of the Agreement between Citizens and Phoenix, Citizens was able to amend its development

agreement with the Del Webb Corporation (subsequently Pulte)(“Pulte Agreement”) to

reclassify $632,687.71 in Anthem plant costs paid under the Pulte Agreement. Because

these costs paid by Pulte related to servicing the Phoenix/Anthem Area, they were

reclassified from advances in aid of construction to non-refundable contributions in aid of

construction. The Agreement between Phoenix and EPCOR includes numerous other

obligations and benefits that flow between the parties, including, but not limited to the

following:

Phoenix provides a redundant water supply to EPCOR for peak and
emergency water service to ensure reliability of water service to all of
Anthem, including EPCOR’s retail customers.

Phoenix provides retail water and wastewater services to the
Phoenix/Anthem Area, facilitating development which benefits both
Pulte and EPCOR.

EPCOR’s allows Phoenix to transport or “wheel” Phoenix potable water
to facilitate retail water services to the Phoenix/Anthem Area for a price
established in the Agreement.

In consideration for Phoenix providing retail water and wastewater
services to the Phoenix/Anthem Area as referenced in subsection (b),

EPCOR provides wholesale water and wastewater services to Phoenix, a

-3-
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non-jurisdictional entity outside of its certificated area, for a fixed,
contractual price.

e. EPCOR’s predécessors in interest, Citizens and Arizona-American, paid
Phoenix $5,000,000 for construction of the interconnection facilities in
consideration for Phoenix’s agreement to provide retail water and
wastewater services to the Phoenix/Anthem Area, and for additional
water service capacity provided by interconnection with the Phoenix
system. In accordance with the Commission’s Decision No. 64897, the
payments were approved as a regulatory asset subject to an amortization
period and method of recovery subsequently approved in Decision No.
70372.

6. The prices in the Agreement for wholesale water, wastewater and water
wheeling services used by Phoenix have not been contractually altered.

7. In Decision No. 64897, the Commission refused to approve either the Pulte
Agreement or the Agreement between Citizens and Phoenix, noting that Phoenix is a “non-
jurisdictional entity,” and that “the contract includes wholesale rates, line loss limits, and
other items that may not be in line with the Commission’s standards.” In addition, the
Commission refused to confirm Citizens a Certificate of Convenience and Necessity for the
Phoenix/Anthem Area because it was within Phoenix’s municipal service area.

8. The price for wastewater services provided in the Agreement was incorporated
inadvertently by the Commission into Decision No. 67093 (June 30, 2004) under a

commodity rate category described as “Anthem/Agua Fria Treatco.” Because Citizens failed

-4-
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to separate the revenue for rendition of utility services to the non-jurisdictional properties in
the Phoenix/Anthem Area as required in A.A.C. R14-2-103(B)(4), the revenue from Phoenix
was treated incorrectly as a commodity rate paid by a jurisdictional ratepayer. Decision No.
67093 did not include information about the basis for a separate “Anthem/Agua Fria
Treatco” rate, nor was the contract addressed.

9. In Decision 70372 (June 13, 2008), the Commission recognized the Agreement
between Phoenix and Arizona-American as a “regulatory asset.” However, Arizona-
American again failed to identify the contract prices paid by Phoenix as revenue for water
and wastewater utility services to non-jurisdictional property for purposes of corporate
valuation as required by A.A.C. R14-2-103(B)(4). Instead, Arizona-American unilaterally
altered the contractual rate and included it in a commodity rate category denoted as
“Anthem/Agua Fria Treatco — All.” There is no record in Docket No. WS-01303A-06-0403
that Arizona-American informed the Commission that the price paid by Phoenix for
wholesale water and wastewater service, as well as the wheeling costs, were revenue sources
from the Agreement the Commission considered a regulatory asset. .

10.  In Decision No. 72047 (January 8, 2011), the Commission approved interim
rates for Anthem Water District and Anthem/Agua Fria Wastewater District. Included in the
schedule are water and wastewater commodity rates attributable to “Wholesale (Phoenix)
OWU.” It does not appear from the record in Docket No. WS-01303A-06-0403 that
Arizona-American informed the Commission that the rates denoted as “commodity charges”
were actually part of the regulatory asset in the Agreement between Arizona-American and

Phoenix.
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11.  In Commission Decision No. 73837, deconsolidating the Anthem/Agua Fria
Wastewater District, Arizona-American included wastewater “rates” for “Wholesale —
Phoenix” as commodity rates for a wholesale entity within Arizona-American’s CC&N.

12.  As previously noted, Phoenix is not a customer of EPCOR. It is not within
EPCOR’s CC&N. It is a municipal provider of utility services to the Phoenix/Anthem Area
within its municipal service area. The Commission znever made a finding that Phoenix is
within EPCOR’s CC&N or that Phoenix is within the jurisdiction of the Commission with
regard to the contractual services provided to Phoenix by EPCOR. The Commission did not
approve the Agreement between Phoenix and EPCOR because it was between private
parties, and found that the terms of the Agreement were not consistent with the
Commission’s ratemaking standards. The Commission further found that Phoenix is a “non-
jurisdictional party.” The Corporation Commission lacks jurisdiction to establish
commodity rates for Phoenix as a “customer” of EPCOR as a matter of law.

13.  In the current matter before the Commission, EPCOR is again attempting to
apply a commodity rate to the contractual price Phoenix pays for contractual water and
wastewater services. Including Phoenix in the mix as a “ratepayer” not only prejudices
Phoenix through EPCOR’s continued effort to apply regulatory rates to Phoenix, but also the
other rate payers of EPCOR whose rates are based on a flawed consideration of rate base that
does not comply with prior Commission decisions or Commission administrative rules.

The City of Phoenix respectfully requests that the Commission issue an order (1)

finding that Phoenix is not subject to Commission ratemaking in these dockets; and (2)

requiring EPCOR to comply with A.A.C. R14-2-103(B)(4) to report the contract revenue

-6-
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Original and 26 Copies of the
Foregoing (13 for each docket)
hand delivered this

30™ day of September, 2014 to:

Docket Control

Arizona Corporation Commission
1200 W. Washington

Phoenix, AZ 85007

Administrative Law Judge
Arizona Corporation Commission
1200 W. Washington Street
Phoenix, Arizona 85007

from the Anthem Wholesale Water/Wastewater Service Agreement between Phoenix and
EPCOR as “revenues . . . associated with the rendition of utility services not subject to the
jurisdiction of the Commission.” To the extent the Commission declines to issue an
immediate order on this purely legal matter, Phoenix requests a hearing for the purpose of
oral argument in advance of the November 12, 2014 hearing.

RESPECTFULLY SUBMITTED this 30" day of September, 2014.

OFFICE OF THE CITY ATTORNEY
DANIEL L. BROWN, Acting City Attorney
State Bar No. 013778

By: Ww&w

CYNTHYA S. CAMPBELL State Bar No. 016874
Assistant City Attorney

200 West Washington, Suite 1300

Phoenix, Arizona 85003-1611

Telephone (602) 262-6761

Fax (602) 524-7524

Email: law.civil.minute.entries@phoenix.gov
Email: cynthia.campbell@phoenix.gov
Attorneys for City of Phoenix
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Copies of the foregoing mailed
this 30" day of September, 2014, to:

Mr. Thomas H. Campbell
Mr. Michael T. Hallam
LEWIS AND ROCA LLP
201 E. Washington, #1200
Phoenix, Arizona 85004

Ms. Judith M. Dworkin

Ms. Roxanne S. Gallagher

SACKS TIERNEY PA

4250 North Drinkwater Blvd., Floor 4
Scottsdale, Arizona 85251-3693

Mr. Lawrence V. Robertson, Jr.
Post Office Box 1448
Tubac, Arizona 85646- 1448

Mr. Daniel Pozefsky

Chief Counsel

RUCO

1110 West Washington Street, Suite 220
Phoenix, Arizona 85007

Mr. Larry Woods

President

Property Owners and Residents Assn.
13815 East Camino Del Sol

Sun City West, Arizona 85375

W. R. Hansen
12302 West Swallow Drive
Sun City West, Arizona 85375

Mr. Greg Patterson
916 West Adams Street, Suite 3
Phoenix, Arizona 85007

Mr. Robert Metli

MUNGER CHADWICK P.L.C.
2398 E. Camelback Road, Suite 240
Phoenix, AZ 85016

Mr. Philip H. Cook
10122 West Signal Butte Circle
Sun City, Arizona 85373

Mr. Andrew M. Miller

Mr. Tom Attorney

TOWN OF PARADISE VALLEY
6401 East Lincoln Drive

Paradise Valley, Arizona 85253

Mr. Bradley J. Herrema

Mr. Robert J. Saperstein
BROWNSTEIN HYATT FARBER
SCHRECK, LLP

21 East Carillo Street

Santa Barbara, California 93101

Mr. Marshall Magruder
P.O. Box 1267
Tubac, Arizona 85646-1267

Mr. Norman-D. James

FENNEMORE CRAIG, P.C.

3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012

Mr. Larry D. Woods
15141 West Horseman Lane
Sun City West, Arizona 85375

Ms. Joan S. Burke

LAW OFFICE OF JOAN S. BURKE
1650 North First Avenue

Phoenix, Arizona 85003

Mr. Craig A. Marks

CRAIG A. MARKS, PLC

10645 N. Tatum Boulevard, Suite 200-676
Phoenix, Arizona 85028
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Scottsdale Citizens for Sustainable Water
7322 East Cactus Wren Road
Scottsdale, Arizona 85250-4526

Ms. Lynn M. Krupnik

EKMARK & EKMARK, LLC

6720 North Scottsdale Road, Suite 261
Scottsdale, Arizona 85253

Peter and Rochanee Corpus
8425 North 181st Drive
Waddell, Arizona 85355

Ms. Michele L. Van Quathem

RYLEY CARLOCK & APPLEWHITE
One North Central Avenue, Suite 1200
Phoenix, Arizona 85004-4417

Mr. George M. Turner

President, Board of Directors

Russell Ranch Homeowners' Assoc., Inc.
Post Office Box 12560

Glendale, Arizona 85318

Mr. Frederick Botha

Ms. Mary L. Botha

23024 North Giovota Drive
Sun City West, Arizona 85375

Mr. Chad R. Kaffer

Mr. Troy Stratman, Esq.

MACK DRUCKER & WATSON, PLC
3200 North Central Avenue, Suite 1200
Phoenix, Arizona 85012

Mr. Jason D. Gellman

ROSHKA, DEWULF & PATTEN, PLC
400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004

Thomas and Laurie Decatur
924 Torridon Court
Pickerington, Ohio 43147

Mr. Kenneth Hewitt
18729 North Palermo Court
Surprise, Arizona 85387

Ms. Peggy H. Rahkola

The Arizona Traditions HOA
17221 North Citrus

Surprise, Arizona 85374

Mr. Jim Weihman

The Happy Trails Community Association
17200 West Bell Road

Surprise, Arizona 85374

Mr. Nicholas Mascia

The Surprise Farms III Community Assn.
1600 West Broadway Road, Suite 200
Tempe, Arizona 85282

Mr. William B. Lipscomb

Kingswood Parke Community Association
14976 West Bottletree Avenue

Surprise, Arizona 85374

Mr. Kevin Chiariello
Greer Ranch South HOA
16074 West Christy
Surprise, Arizona 85379

Mr. Michael D. Bailey

City Attorney

City of Surprise

16000 North Civic Center Plaza
Surprise, Arizona 85374

Mr. Mike Albertson
6634 North 176th Avenue
Waddell, Arizona 85355

Mr. Brian O'Neal
21373 West Brittle Bush Lane
Buckeye, Arizona 85396
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Craig and Nancy Plurnmer
17174 West Saguaro Lane
Surprise, Arizona 85388

William and Erin Parr
18044 West Georgia Court
Litchfield Park, Arizona 85034

Ms. Sharon Wolcott
20117 North Painted Cove Lane
Surprise, Arizona 85387

Mr. Owen Dejanovich

Clearwater Farms Three HOA P.O. Box
72

Waddell, Arizona 85355

Mr. Jim Oravetz

Legacy Parc South Homeowners Assn.
1600 West Broadway Road, Suite 200
Tempe, Arizona 85282

Mr. Stan Mucha

The Sun Village Community Association
17300 North Sun Village Pkwy

Surprise, Arizona 85374

Ms. Jan Garcia

Sycamore Estates Parcel 13 Comm. Assn.

1600 West Broadway Road, Suite 200
Tempe, Arizona 85282

Mr. Garry D. Hays

THE LAW OFFICES OF GARRY D.
HAYS PC

1702 East Highland Avenue, Suite 204
Phoenix, Arizona 85016

Mr. Jared Evenson

Cross River Homeowners Association
1600 West Broadway Road, Suite 200
Tempe, Arizona 85282

-10-

Mr. Timothy L. Duffy Ms. Cindy J. Duffy
19997 North Half Moon Drive
Surprise, Arizona 85374

Mr. Mike Smith

Sierra Montana Homeowners Association
c¢/o Rossmar & Graham

15396 North 83rd Ave., Bldg. B, Suite 101
Peoria, Arizona 85381

Ms. Susan Harr

Summertield at Litchfield Subdivision
HOA

13201 North 35 Avenue, Suite B-3
Phoenix, Arizona 85029

Ms. Dana Rosenbaum

Surprise Farms Community Assn., Phase
1A

P.O. Box 25466

Tempe, Arizona 85285-5466

Mr. Jerome M. Ellison II
Cortessa Community Association
P.O. Box 25466

Tempe, Arizona 85285-5466

Ms. Jeanne Stockard
Northwest Ranch
Homeowners Association
4742 North 24th Street, Suite
325

Phoenix, Arizona 85016

Mr. Jay L. Shapiro

Mr. Patrick J. Black
FENNEMORE CRAIG
3003 North Central Avenue,
Suite 2600

Phoenix, Arizona 85012




Mr. Steven M. Olea

Director, Utilities Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007

Ms. Janice M. Alward

Chief Counsel, Legal Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007

COASH & COASH, INC.

COURT REPORTING, VIDEO & VIDEOCONFERENCING
1802 N. 7th Street

Phoenix, AZ 85006
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