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DOCKET CONTROL DOCKETED
Docket Control
Arizona Corporation Commission 0cT 1 6 2014
1200 West Washington Street SBCRETES BV

Phoenix, AZ 85007

Re: Formal Complaint Filing for Complaint Number 118610 T-03943A-14-0371

Dear Docket Control:

In accordance with the formal complaint filing procedures, please see the attached Formal Complaint
(#118610) and the requested thirteen copies. Thank you for assistance in resolving this matter.

Please contact me directly with any questions.

Sincerely,

o 2

Andrea Randall ‘
Chief Financial & Operating Officer
Ventana Canyon Alliance, LLC

(520) 577-4005

6200 N. CLuBHOUSE LANE Tucson, Arizona 85750
TeL: 520/577-1400  800/828-5701  Fax: 520/577-4063
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Complainant: Ventana Canyon Alliance, LLC (dba The Lodge At Ventana Canyon)

Complaint Number: 118610 Date: October 13, 2014

Address: 6200 N Clubhouse Lane Tucson, AZ 85750

Responsible Party: Andrea Randall, CFO/COO Work Phone: 520-577-4005
Name of Utility: TW Telecom Account Number: 275440
Grounds for Complaint:

In June of 2014, we discovered that TW Telecom was not providing services to our property but they
had continued to bill us for services for more than ten years. Our records show that we, The Lodge At
Ventana Canyon, ordered service from Xspedius in 2003 and has since paid $109,109 for services that
TW Telecom billed for during that period. From 2003 to present, CenturyLink and its predecessor Qwest
Communications also provided telecommunication services to Ventana. Ventana understood that
Centurylink/Qwest was providing part of its telecommunication services and TW Telecom was providing
the rest. From Ventana’s perspective its telecommunications were working fine and so it paid TW
Telecom’s bills in good faith. In June 2014, however, Ventana determined that the TW Telecom service
had never been connected and TW Telecom was not providing any service. Rather, CenturyLink/Qwest
were providing the full service during the period. TW Telecom shouid refund the full $109,109 to
Ventana because it billed Ventana for a service that it never connected or provided.

TW Telecom initially made an offer of $22,000, claiming a two year statute of limitation. This offer was
later increased to $28,000 . Since TW Telecom has not been able to prove that our service was ever
connected, we believe this offer of just over two years of compensation is inadequate. We did offer to
settle the dispute for $88,000, which reflects eight years of service, as TW Telecom had acquired our
account from Xspedius in 2007 and has owned our account for approximately eight years. We initially
filed an “informal complaint” with the Arizona Corporate Commission and we were willing to mediate
this dispute. However, TW Telecom did not respond to our request for mediation.

It appears TW Telecom’s predecessor, Xspedius, did not complete the install of our services but billed us
anyway and TW Telecom continued to bill us after taking over our account from Xspedius. According to
the Arizona Administrative Code R14-2-508 regarding billing and collection, part D, item 4 indicates that
“charges for service commence when the service is installed and connection made...” In our
conversation with TW Telecom’s technical team they have stated that the design of the circuit was not
completed in TW Telecom’s switch and the phone number(s) was never ported over. TW Telecom’s
attorney, Gary Witt, likewise stated that the number(s) was never “ported over” when TW Telecom took
over the account.

In our phone room, TW Telecom’s network interface unit (NIU) is in a loop back state. When the line
remains in a loop back state, it is confirmation that the line is not able to be used or the connection is
not made. Moreover, we did not experience any interruptions in service when TW Telecom took over
our account and failed to “port over” our number. If Xspedius had been providing any service to
Ventana that would have become apparent when TW Telecom took over the account and failed to port
over the number. That there was no interruption shows that Xspedius was not providing any service. If
we had experienced a disruption, we would have notified the carrier.
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TW Telecom argues that we did have service at one time and they say that we should have notified
them when our service was disconnected. They provided us with a copy of a trouble ticket (attached
and noted as Exhibit 1) as evidence for establishing that we did have service. In reviewing the trouble
ticket, it is clear that the utility carrier did not resolve the problem and the trouble ticket never even
established that the problem was related to the carrier’s service. In fact, the trouble ticket indicates
that the customer (The Lodge At Ventana Canyon) determined that the problem was in the voicemail
system. Our voicemail system is a separate, standalone system. Furthermore, if TW Telecom had
provided service and it was disconnected at one point, we would have had service issues when TW
Telecom took over the account and failed to port over the number. We have not had any service issues
and we were not aware of any disconnection. To date, TW Telecom has not provided any records of
service activity on the line.

Our discovery of not having service through TW Telecom was brought to light in preparing for the
purchase of a new phone system. We contacted TW Telecom as well as Century Link and Sprint to
confirm which services they were providing our property. At this time, TW Telecom admitted that the
design of the circuit was not completed in TW Telecom’s switch and it was confirmed that the phone
number was not a working number. Up until June of 2014, we were under the impression that TW
Telecom was providing a trunk service. In 2014, we also confirmed that Century Link has provided our
long distance, local and trunk services since the 1980s. We have attached a copy of the TW Telecom bill
as well as the Century Link bill. When we were told that TW Telecom’s circuit was not completed in
their switch, we immediately contacted TW Telecom to seek a refund because they had charged us for
services that were never provided. Since we were not being provided service that we were entitled too,
we were never an active customer of TW Telecom. Therefore, we don’t believe Section 2.7.1 of the
Tariff that limits refunds to 120 days or the two year statute of limitations applies to our complaint.

As previously mentioned, we were willing to resolve this dispute in mediation. However, TW Telecom
has failed to respond to our request. This formal complaint also includes TW Telecom’s response to the
informal complaint. It should be noted, for the record, that there were several unsubstantiated and
conflicting claims made by TW Telecom to the informal complaint. In TW Telecom’s response (letter
dated September 26, item 1}, TW’s attorney indicates that TW ceased providing service in 2014. This is
not true. If they ceased providing service this year, we would have experienced some type of
interruption or we would have been required to port over the service to a new provider. We did not
transfer any service from TW Telecom because TW Telecom did not provide a service to us, and it never
has. All telecom services were provided by Century Link and Sprint. After more than one request, TW
ceased billing in September of 2014. Also under item 2 of their response, TW Telecom argues that
service was turned up and accepted by Native Teledata on behalf of Ventana (see Exhibit 2 “Order
Review”). We contacted Native Teledata and they reviewed the order. Per Native Teledata, the number
listed in the order was a mere “placeholder” to be used for testing purposes and its existence or
acceptance does not prove that the line was ever actually connected. Under item 3 of TW’s response,
TW refers to the trouble ticket that was opened in September of 2003 and claim that this ticket was
resolved by their technician. Per the trouble ticket (noted as Exhibit 1), the technician made several
attempts to reach the customer and then determined from the customer that the “VM system was
registering some errors but working good now”. Our voicemail system is a separate system and TW
Telecom has nothing to do with our voicemail. Therefore, the trouble ticket does not prove that the
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carrier resolved a problem, but rather it supports our position that TW Telecom has never provided a
service to Ventana. Also under item 3 of their response, TW Telecom goes on to claim that we should
have notified them of an interruption. We have had no such interruption because we were receiving
service from Century Link/Qwest; TW Telecom never activated the service but billed Ventana for the
service anyway. If the service had been active and then later disrupted, we would have notified the
carrier. We do not allege that we experienced an interruption in service or service that was
substandard. We allege that we were billed for services that were never provided at all.

Nature of Relief Sought:

Since we were not an installed customer of TW Telecom (formerly Xspedius), the service connection was
not completed, and they did not provide us any service. Therefore, we believe that TW Telecom
breached the contract and was unjustly enriched because Ventana paid TW Telecom and Xspedius
$109,109 for services that TW Telecom never provided. As a result of this contract breach and unjust
enrichment, we are now demanding a full refund in the amount of $109,109. This is the amount paid
over the years in reliance on a bill from TW Telecom for services that TW Telecom never provided.

Related documentation, attachments include:

1. Exhibit 1 “Trouble Ticket”

2. TW Telecom billing statement

3. Century Link billing statement

4. Letter dated july 9, 2014 from Andrea Randall, CFO for Ventana Canyon to TW Telecom

5. Letter dated August 14, 2014 from our counsel Lewis Roca Rothgerber to Gary Witt, attorney for TW
Telecom

6. Letter dated September 26, 2014 from TW Telecom outside counsel Joan Burke to ACC investigator
7. Exhibit 2 “Order Review”

kZ__ U (30]coo

Signature of Complainant:
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LOG_ID EVENT_DT EVENT_TYPE

1166703

1166702

1166684

1166675

1166673

1166667

1160568
1151274

1151273
1151224

1151220

1151219
1151218
1151172
1151169
1151168
1151166

1151082
1151079

21:17.6 Close Ticket

21:10.6 Clear

17:52.4 Log Entry

16:02.7 Log Entry

15:46.1 Log Entry

13:36.0 Recover

05:03.7 Log Entry
50:46.0 Log Entry

47:57.0 Log Entry
01:29.6 Log Entry

57:48.0 Log Entry

57:13.9 Defer Customer
56:48.2 Log Entry
14:27.5 Assign Tech
13:52.7 Log Entry
12:50.9 Log Entry
12:26.7 Log Entry

10:10.4 Log Entry
08:52.3 Ticket Update

USER_NAME EVENT_DESCRIPTION

asmith

asmith

asmith

asmith

asmith

asmith

asmith
asmith

asmith
kdavid

asmith

asmith
asmith
asmith
asmith
asmith
asmith

kdavid
kdavid

This ticket has been closed. Close Time: <B> 3.66</b>. Clear
Time:<b> 3.65</b> Defered Customer Time :<b> 117</b>.<br> see
Fault Responsible Org changed to:<b> Customer - Xspedius.</b>
Clear Cause changed to: <b>CPE HARDWARE.</b> Clear Reason
changed to: <b> Unknown. </b> Comments: Vm system was
They do have this working good now. The VM system was
registering some errors as a disconnect. Working good now.
clearing and closing ticket. to cpe hardware

Calling Dennis att to get update on this.

calling chris to get update on this. Never recieved callback. Called
chris who directed me to Dennis @ 520-888-5860.

Ticket status, Defer Customer, was recovered to Open. The ticket
was in Defered/Referred Status for the following total length of
time: 117. Comments:recover to work.

Vendor was supposed to call in sunday afternoon to work with
swing tech to assist in troubleshooting. Doesnt look like this
happend. will call to get update on this later this am.

RT 1303<BR> TG 1432 <BR>

Recieved call from Chris. she asked for us to monitor AB bits on
entire circuit. I advised that there is no way that | can do that
remoteley. Called Allen young who told me that the way the circuit
is layed out that the 2209 can not monitor ab bits in both direction
and the 310 is not capable of reading entire DS1s. and would not
dispatch to prem or co to assist. | worked with Chris {vendor) and
curious about translations set up. These are supposed to be Wink
start inbound trunks only. Chris had to leave but | advised her to
call back after 1300 to work with A Hoker. Leaving him a heads up
cust tech/Chris called - trans call to tech

Was told that customer needed some assistance troubleshooting a
dropped call issue. | tried getting ahold of customer but was not
able to. Defering pending call back. on this.

Ticket status, <b></b>, was changed to <b>Defered</b>.
Customer was defered until <b>9/23/2003 05:00 PM</b>. see
called customer and left Vm 2 times asking for call back.
Transferred from <b></b> to: <b>asmith</b>. assigned

customer did not answer. Left VM for call back.

calling customer att.

Chris 520-577-4006.

Nancy Abrams/xmc - called for status on tkt - informed techs are
aware of issue<br> im tech - please call Nancy at 520-547-2222
with updated status asap

SUPER_POP changed from <b>Tampa,FL</b> to <b>Tucson,AZ




1151055
1151050

29:13.8 Log Entry
25:32.0 Open

kdavid
kdavid

cust tech/Chris - stated that she is headed to the customer prem -
she will be there about noon cst - <br> She is going to need a tech
to help busy out lines from the noc while she works the issue at
prem.<br> Chris said that her cell phone will not work at customer
prem - please call the main # after noon cst

Ticket created on 09-20-2003 Placed in the STL-SMC Queue




@telecomc

on behatf of tw telecom holdings inc. and its authorized
__telecommunications subsidiaries

~ Account Number 275440

Invoice Number: 06252796

L LT T TR LU R T TR U BT
AMBE B LE 3 1AUTO**MIXED AADC 13
VENTANA CANYON ALLIANCE

ATTN: ROBERT J DEMORE

6200 N CLUB HOUSE LN

TUCSON, AZ 85750

350k

PAYM ADJ
Balance Due From a Previous Statement
Payments

TOTAL Balance Due For Section A $0.00

CURRENT MONTH ACCOUNT CHARGES SUMMARY
B Integrated Service Bundles $890.97
C Basic Service $0.00
TOTAL For The Current Month $890.97
TOTAL Balance Due From Section A £0.00
OT. t Due P 14 $890.97

Recey,
W () 5

Moving or expanding your office space?
Be sure to call your account manager 30-45
business days in advance, so we can help you be ready for business day one.

Bill Date: June 1, 20143{_

Invoice for

'NEED ASSISTANCE?
Telecom Services il

$890.97
($890.97)

Please detach and retumn this remittance portion with your check in the enclosed envelope.

\)telecom

. Check box for address change and complete form on reverse

tw telecom
PO BOX 172567
DENVER, CO 80217-2567

Account Number: 275440
VENTANA CANYON ALLIANCE
Bill Date: June 1, 2014
Due Date: June 30, 2014
"Amount Due $890 97

i payment by Check please include your Account Number

Amount Paid:

Invoice Number: 06252796

100000000027544020134060200000000625279L000008909700000490972

14/08102/3506/124111%)




fekevzimoserromovilorrsicl

Y
w00

oS
IRGEY

[T
nB

6068
{26:0688)

150685

MW ST

i

MU L SSG VI AUTY |

1238 L) V101
DU0[I3IS 104 Xe] N0yl 50T TYLOL
§1769 :UD(IEI0TT A3AIRS TYI0L

ri/GE/90 - V1080

Huwpg  S[vwo e

R 8oL

834 Aep j01uBiy vosany

yuru (4SNV) pund anag jesiamun) 7y
sliieing (450) pund sanag [ESIan jRISPSY
afieyung Aisagoay 1s0) sawed

5T BB JTR0

3 EsEwaa X1 8101

¥ej S32S 12207

xe) Aan Jnand 1820y
xe] sajeg Aunoy

x€] SRS 81
sfueyains xef Jy30
xej 93X [Repay

bEPRS 1] 17171

FLIOEIS0 - $1710/90
#110€780 - $1A0/90
VHOEISG - 1100
$L/0€/90 - F1LO90
PLOE/0 - IL0R0
FHOE/0 - 1000
R OF § Woi3 0B

] N0OZ8-
IONVITIVROAHYD YRVINTA oWEN
1789 0NE30T IRI5
3014438 Jisva 2

Q0id

Jd

sfizey? aur) JaquOSqng (esapag

B4 55800V {d J 9idduod

KuniL OWOD XBd & sladueg

elliey’) Asraooy ssaoy

NOd AN J0 UL

NPT K
FINVITIVNOANY2 VNVINIA FWEN
P8 Uoieso T a5sg
STONNE SIIIAYIS QILVEDIINI 2

(shuaunsnipy

panaoay ualeg nok yueyy
sjuaushed
USWBIEIS SHOINSIJ B W04 ang aoueied

SINIWISNPGY "SININAV 'SNA IONVIVE V

96.29290 -JaquinN adi0Au}
0Fp5L2 18qUInN JUROITY
v10Z 10 aNNr

o in e~ ofo




£000/1000 €09200 20LE00 6691 LyY SESLO

L0v6-€St (L£8) iieo ese|d ‘suogsanb [eoluyae) Jo Buypg 104

juelneuca sees
S88UIBIG PEIRIIPAP B YIM UAKE}INELIOD JUNGIIB 86l B 10 ABPO) S6tb-bs (g6) (8D

"e88UI8NG inoA Jo} uognjos aAjaaye 1802 pue 8)8jdwoo © apiacid 0} nok 1w
YI0M 0} JuTMm oM “13LI0J8N0 88BLISNG Pan(eA B 8y “Auenbal abuvyo spasu ssauisng

Hpp & N%
_ \Nv ~
< = >
oqs. S i3
12°'65.% / sabieyn moN w10
66°9 g $2L8-18v 888 | 1asn
ge. € 0009-£09 008 surjAimuss
abey :jjeo ‘suajsanb 104 sabiseyn maN
00'$ piemia soueieg
L8 6SL ‘Juewled inof Joj nok yueyy lenp juawiey
+8°65. Q safiieyd
( asueeg snotAaly
~ Afewwng junosoy
Y102 ‘ez Bny 1Z651$ 1265.% oo
~ safieyp MmN tojelegang | ang wnowy jejoy sabieyd maN , piemio souejeq.

Woo yuyAImuao psip
€900 00% 1-L£5-025 ‘ON unoARY

102 'y bny ‘838Q I8
071 AONVITIY

NOANYO YNVLNIA . v_ u _..— A Janu GU WA wm
ﬁ S jo | abegd SN




NI -
oy centuryLink®

For questions, call 1 800 603-6000

Page 2

VENTANA CANYON
ALLIANCE LLC
Aug 4,2014

Bill Date: .
Account No: 520-577-1400 006B

Includes 3rd-party charges of $6.99 telecom and $0.00 non-telecom.

> TOTAL AMOUNTDUE

.- $759.21

Any amount left unpaid 30 days after bill date is subject to a 1.50%
late payment charge, except internet charges.

New Charges

Monthly Charges
Miscellaneous Charges and Credits
Taxes, Fees and Suroharges
Federal Excise at 3%
State Sales at 5.6%
Regulatory Surcharge at.19%
County Sales at.5%
State 911 at $.20 per
access line
Federal Universal Serv Fund at15.7%
Federal Universal Serv Fund at 15.8515%
Arizona Universal Service Fund
at$.01 per line

Localand
Other Servioes

669.

20
30

2

13

33

.58
.79
.98
.82

2.
5.
.58

.14

80

usBl

6.99
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A7 .
E s CenturyLlnk“‘ VENTANA CANYON
(1 ALLIANCE LLC
Bill Date: Aug 4,2014

For questions, call 1 800 603-5000 AccountNo:  520-577-1400 0068

New Charges

Localand
Other Services usBl
Taxes, Fees and Surcharges
Telecommunications Relay Service
Fund at1.1% 6.02
- Subtotal $752.22 $6.99
Total New Charges $759. 21
Local and Other Services
Monthly Charges
Charges from Aug 04 to Sep 03
Guantity Description Code Rem Rate Amount
Basic Services
14 Federal Access Charge 9ZR 6.09 85.26
14 Access Recovery Charge 9ZR42 2.38 33.32
Optional Services
1 Directory Listing CLT 4.75 4.75
14 Trunk-Two Way TFB 39.00 546.00
‘ Total Monthly Charges $669.33

Taxes, Fees & Surcharges Summary

The detail listed below has been included in the New Charges on this bill.
This summary is provided as information only.

Amount

Federal Excise at 3% 20.58
State Sales at 5.6% 30.79
Regulatory Surcharge at .19% .98

This charge recovers the amount Centurylink is assessed by the

Arizona Corporation Commission. This assessment funds the

corporation commission, enabling it to perform its lawful duties.
County Sales at .5% 2.82
State 911 at $.20 per access line 2.80

This surcharge, funds the cost of providing emergency
services communications systems in your community.
Federal Universal Serv Fund at 15.8515% 13.58
T his charge recovers the amount CenturyLink contributes to
the Federal Universal Service Fund. This fund heips
keep local phone rates affordable for all Americans.
Federal Universal Serv Fund at 15.7% 5.18
T his charge recovers the amount Centur yLink contributes to
the Federal Universal Service Fund. This fund helps
keep local phone rates affordable for all Americans.

continued on backQ{)

01535 4411699 003703 007405 0002/0003
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N Centu ryLlnk VENTANA CANYON

ALLIANCE LLC
Bill Date: Aug 4,2014

For questions, call 1 800 603-6000 Account No: 520-577-1400 0068

Local and Other Services

Taxes, Fees & Surcharges Summary

Amount

Arizona Universal Service Fund at $.01 per line .14
This charge recovers the amount CenturyLink remits to the Arizona
Corporation Commission. This fund helps keep basic exchange
rates affordable in high cost rural areas of the state.

Telecommunication Relay Service Fund at1.1% 6.02
This charge funds relay centers that help hearing- and
speech-impaired customers make and receive calls.

Total Taxes, Fees and Surcharges Summary $82.89
Total CenturyLink Local and Other Services $752.22
CenturylLink New Charges $752.22

For Your Information

Customers using Teletype {TTY) devices can direct their inquiries to CenturyLink at 1 800 223-3131, a TTY equipped number.

Go Greenl Use Control Center at controlcenter.centurylink.com
to view your billing and service information on-line and
enroll in Papetless Billing or One Page Direct.

Charges for your monthly service are billed one month in advance.
Centurylink should receive your payment for the total amount due on or
before the due date on your bill. If you are unable to pay by the due
date, please contact Customer Service to avoid possible collection action.
In some states you may be assessed a charge for unpaid balances. Your
basic telephone service will not be disconnected for non-payment of
charges for: (1) Centurylink Unregulated Services (or other itemized
services) identified by an *, (2) services of other CenturyLink companies,
or (3) services of other companies included in your bill. CenturylLink
packages of features and the amounts in the Account Summary may
include both basic and charges that are not basic.

Third-Party Billing Block

Cramming occurs when unauthorized charges appear on your telephone bill. To help
prevent unwanted third party charges on your bill, contact CenturylLink and request,
at no charge, a bill block that will prevent some third party charges such as
charitable contributions, diai-up Internet by non-CenturyLink companies or other
non-telecommunications charges from appeatring on your bill.



http://controlcenter.centurylink.com

Pageiof 7

A .
[ S ™
v Centu ryLln k VENTANA CANYON
£3\ ALLIANCE LLC
Bill Date: Aug 4,2014
Account No: 520-577-8808 012B
Visit centurylink.com
: Balanbe FoMatd ‘ : Newlcharg& “ o Total Amount Due BER O ‘:Due_ Date fbf New Chargos
$.00 $396.81 $396.81 Aug 23, 2014
Account Summary .
Previous Balance C\(/
Charges
Payment Jul 27 Thank you for your payment.
Balance Forward
New Charges For questions, call: Page
CenturylLink 1 800 603-6000 3
UsBlI 1 888 481-8724 5
Total New Charges '?

Q\& 3

éb"&p AR

7 ot
920/, /\6?5

Business needs change regularly. As a valued business customer, we want to work
with you to provide a complete and cost effective solution for your business.

Call (338) 544-4495 today for a free account consultation with a dedicated business
sales consultant.

For billing or technical questions, please call (877) 453-9407.
CenturylLink, P O Box 29040, Phoenix, AZ 85038-9040

02822 4411699 007942 015883 0001/0004
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N Centu ryLl nk~ VENTANA CANYON
ALLIANCE LLC
Bill Date: Aug 4,2014
For questions, call 1 800 603-6000 AccountNo:  520-577-8808 0128

Includes 3rd-party charges of $132.81 telecom and $0.00 non-telecom.

TOTAL AMOUNTDUE = = i $396.81

Any amount |eft unpaid 30 days after bill date is subjectto a 1.50%
late payment charge, except Internet charges.

New Charges

Localand
Other Services UsBI

Monthly Charges 218.43
Miscellaneous Charges and Credits 132.81
Taxes, Fees and Surcharges
Federal Excise at 3% 7.41
State Sales at 5.6% .85
Regulatory Surcharge at .19% .03
County Sales at .5% .08
State 911 at $.20 per

access line 4.80
Federal Universal Serv Fund at15.7% 8.a8
Federal Universal Serv Fund at 15.8515% 23.28

Arizona Universal Service Fund
at$.01 per line .24
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v Centu ryL"“( VENTANA CANYON
F1\ ALLIANCE LLC
Bill Date: Aug 4,2014

For questions, call 1 800 603-6000 AccountNo:  520-577-8808 0128

New Charges

Local and
Other Services uUsBI
Taxes, Fees and Surcharges
Subtotal $264.00 $132.81
Total New Charges $396. 81
Local and Other Services
Monthly Charges
Charges from Aug 04 to Sep 03
Quantity Description Code Rem Rate Amount
Basic Servives
5 Block Of 20 Sequental
DID Numbers NGS 3.00 15.00
24 Federal Access Charge 9ZR 6.09 146.16
24 Access Recovery Charge 9ZR42 2.38 57.12
Optional Servioces
1 Nonsequential DID Number NHN .15 .15
Total Monthly Charges $218.43

Taxes, Fees & Surcharges Summary

The detail listed beiow has been included in the New Charges on this bill.
This summary is provided as information only.

Amount

Federal Excise at 3% 7.41
State Sales at 5.6% .85
Regulatory Surcharge at.19% .03

This charge recovers the amount CenturyLink is assessed by the

Arizona Corporation Commission. This assessment funds the

corporation commission, enabling it to perform its lawful duties.
County Sales at .5% .08
State 911 at $.20 per access line 4.80

This surcharge, funds the cost of providing emergency
services communications systems in your community.
Federal Universal Serv Fund at 15.8515% 23.28
T his charge recovers the amount CenturylLink contributes to
the Federal Universal Service Fund. This fund heips
keep local phone rates affordable for all Americans.
Federal Universal Serv Fund at15.7% 8.88
This charge recovers the amount Centur yLink contributes to
the Federal Universal Service Fund. This fund helps
keep local phone rates affordable for all Americans.

continued on backqb
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N CenturyLmk VENTANA CANYON
Bill Date: Aug 4,2014

For questions, call 1 800 603-6000 AccountNo: 520-577-8808 0128

Local and Other Services

Taxes, Fees & Surcharges Summary

Amount
Arizona Universal Service Fund at $.01 per line .24
This charge recovers the amount CenturyLink remits to the Arizona
Corporation Gommission. This fund helps keep basic exchange
rates affordable in high cost rural areas of the state.
Total Taxes, Fees and Surcharges Summary $45.57
Total CenturyLink Local and Other Services $264.00
CenturyLink New Charges $264.00

For Your Information

Customers using Teletype (TTY) devices can direct their inquiries to CenturylLink at 1 800 223-3131, a TTY equipped number.

Go Greenl Use Control Center at controlcenter.centurylink.com
to view your billing and service information on-line and
enroll in Paperiess Billing or One Page Direct.

Charges for your monthly service are billed one month in advance.
CenturyLink should receive your payment for the total amount due on or
before the due date on your bill. if you are unable to pay by the due
date, please contact Customer Service to avoid possible collection action.
in some states you may be assessed a charge for unpaid balances. Your
basic telephone service will not be disconnected for non-payment of
charges for: (1) CenturyLink Unregulated Services (or other itemized
services) identified by an *, (2) services of other CenturyLink companies,
or (3) services of other companies included in your bill. Centurylink
packages of features and the amounts in the Account Summary may
include both basic and charges that are not basic.

Third-Party Billing Block

Cramming occurs when unauthorized charges appear on your telephone bill. To help
prevent unwanted third party charges on your bill, contact CenturylLink and request,
at no charge, a bill block that will prevent some third party charges such as
charitable contributions, dial-up Internet by non-CenturylLink companies or other
non-telecommunications charges from appearing on your bill.
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July 9, 2014
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TW Telecom VENTANA CANYON

GOLF & RACQUET CLUB
Attn: Angela Walker
Re: Ventana Canyon Alliance Acct #275440, Billing Dispute #380927
Dear Ms. Angela Walker:

As you requested, please be advised that we are requesting a full refund of all payments previously
remitted for the above referenced account and an immediate termination of all billing going forward for
the failure of TW Telecom/Xspedius to turn on our service.

In June of 2014, we were informed by your technical team that our service was never turned on, the
switch was never built and the circuit ID was never completed. As you know, the billing for this account
was originally established by Xspedius and remained never turned on when eventually acquired and
billed by TW Telecom. Upon immediately learning that our account was never activated, | called TW
Telecom to begin the billing dispute process. Per my discussion with telecom representatives, it is the
telecom carrier’s responsibility to only begin billing after the switch and circuit are built and established.
As the customer, we have been under the impression that we did indeed have service through TW
Telecom up until June of 2014.

Our current records indicate that payment remittance began in April of 2004 to Xspedius and then
continued with TW Telecom in January of 2007 for total payments of $109,108.90. Due to the error
made by Xspedius and then assumed/continued by TW Telecom, we respectfully request a full refund
for the entire history of our account.

If you have further questions, please contact me directly at (520) 577-4005. Thank you for your
immediate attention to this matter and a prompt refund.

Sincerely,

SN

Andrea Randall
Chief Financial & Operating Officer
Ventana Canyon Alliance, LLC

6200 N. CLuBnouse LANE Tucson, Arizona 85750
TeL: 520/577-1400  Fax: 520/577-4074
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RGTHGERBER Tucson, AZ 85701 {T) 520.629.4430 (F) 520.879.4710
JHinderaker@LRRLaw.com
Our File Number: 144222-00008

August 14, 2014
VIA ELECTRONIC MAIL

Gary Witt

Counsel
Gary.Witt@twtelecom.com
TW Telecom Holdings Inc.
10475 Park Meadows Drive
Littleton, CO 80124

RE:  The Lodge at Ventana Canyon
Dear Gary:

This letter responds to your email dated August 5, 2014, and to some of the points you raised
during our recent conversations. Before | address your email, however, | want to thank you again
for being up front about your client’s position and making a sincere effort to get to the bottom of
what happened.

The threshold issue is whether TW Telecom or its predecessor in interest ever actually provided
telecom services to Ventana. Notwithstanding the “trouble ticket” you provided to me, it seems
unlikely that TW Telecom or its predecessor in interest ever actually provided any services. | am
informed by my client that the TW Telecom network interface unit (N1U) is in a loop back state.
According to my client’s current phone vendor, All Communications, the loop back state should go
away after the line has been tested. When the line remains in loop back, it is confirmation that
the line is not able to be used. All Communications was told by a TW Telecom employee named
Ryan that TW Telecom never completed the design of the circuit in their switch. | am informed
that TW Telecom or its predecessor would have generated a circuit ID number when the circuit
was fully connected, but TW Telecom has no records in its possession that show that a circuit ID
number was ever generated. The most logical explanation is that no such records exist because
the line or circuit was never fully connected in the first place.

During emails and on the telephone you pointed out that there was a default telephone number
assigned to Ventana. Currently, the number is not in service. We have been informed by Native
Teledata that this number was a mere “place holder” and its existence does not prove that the line
was ever actually connected. Indeed, you confirmed that TW Telecom does not have any records
of that number ever having been “ported over” to TW Telecom after TW Telecom acquired
Xspedius Management Co., LLC. Additionally, several representatives from TW Telecom informed
my client that TW Telecom had no record of there ever being any activity on the line.

4837635_1
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Finally, the “trouble ticket” does not establish that the “place holder” number ever actually
functioned. We know that during August of 2003 my client had a functioning line with another
company. Thus, the mere fact that the system was functioning from my client’s perspective is no
indication that the TW Telecom line was actually functioning. The more logical explanation is that
my client was satisfied with the situation because the existing line was functioning and not
because TW Telecom’s predecessor fixed anything. Indeed, the trouble ticket does not indicate
that your predecessor resolved the trouble reported. In fact, the trouble ticket indicates that the
customer was able to determine that the voicemail system was the problem. My client’s voicemail
system was and still is a standalone system, separate from the T1 or circuit in question.
Furthermore, the trouble ticket does not describe anything that would confirm that the circuit was
showing activity. In fact, the ticket merely describes the problem being reported and the ticket
clearly notes that the technical team did not solve the problem. We conclude that the trouble
ticket was related to a problem outside of the circuit in question.

Because the line never functioned and TW Telecom never actually provided any telecom services
to Ventana, your reliance on the Federal Communications Act (FCA) as imposing a two-year statute
of limitations on Ventana’s claims is misplaced. As an initial matter, Ventana’s claims are not for
“overcharges” under 47 USC § 415(c). Ventana is not making a claim that TW Telecom exceeded
the allowable rate or violated a schedule. See 47 U.S.C.A. § 415(g) (defining “overcharges” as
“charges for services in excess of those applicable thereto under the schedules of charges lawfully
on file with the Commission”). Rather, Ventana’s claims for unjust enrichment and breach of
contract relate to payments that Ventana made to TW Telecom for services that were simply
never provided by TW Telecom at alil.

Ventana'’s state law claims do not arise under any obligation imposed by the FCA, nor would they
be preempted by that Act. See 47 U.S.C. § 414 (“Nothing in this Act contained shall in any way
abridge or alter the remedies now existing at common law or by statute, but the provisions of this
Act are in addition to such remedies.”). Thus, the claims would not be covered under the two-year
statute of limitations in either § 415 (b) or (c). This issue is explained in Indiana Bell Tel. Co. Inc. v.
Thrifty Call, Inc., IP02-0170-C-H/K, 2004 WL 3059705 (S.D. Ind. Dec. 2, 2004). There, the court held
that various state law claims against a carrier did not arise under the FCA and were therefore not
subject to the two-year statute of limitations in § 415. The court rejected the argument that § 415
applies to “every claim against a carrier, such as ordinary business claims arising from property or
equipment leases, torts, employment disputes, or other routine business matters, that are neither
preempted by federal law nor subject to the federal statute of limitations.” /d. Rather, § 415
applies only “to those claims that arise under the FCA, either directly or by reason of its
preemptive force.” Id.

Other cases have similarly concluded that state law claims against carriers that do not arise under
the FCA are not subject to the two-year statute of limitations in the FCA. See, e.g., Castro v.
Collecto, Inc., 668 F. Supp. 2d 950, 978 (W.D. Tex. 2009) aff'd, 634 F.3d 779 (5th Cir. 2011) (holding
that statute of limitations in § 415(b) did not apply to state debt collection claims against carrier
that did not arise under the FCA); Graphtel, Inc. v. RSL Com USA, Inc., 05 CIV. 9280 (DAB), 2007 WL
4837635_1
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510116 (S.D.N.Y. Feb. 14, 2007) (breach of contract claim for amounts due under telephone
service agreement was controlled by state statute of limitations for breach of contract actions and
was not subject to two-year limitations in FCA).

Even assuming the two-year limitation under the FCA applies, there would at least be a fact issue
as to whether it began accruing in June of this year, when Ventana first discovered that TW
Telecom was billing Ventana for services it was not actually providing. See, e.g., Nw. Pub.
Commc'ns Council v. Qwest Corp., 538 F. App’x 822 (9th Cir. 2013) (service providers’ claims
against telecommunications carrier accrued when service providers were on inquiry notice that it
might be paying excessive rates); Sprint Commc'ns Co., L.P. v. F.C.C., 76 F.3d 1221, 1226 (D.C. Cir.
1996) (claim accrues under § 415 “only when ‘the plaintiff discovers, or with due diligence shouid
have discovered, the injury that is the basis of the action’”) (internal citation omitted)). Because
Ventana did not have knowledge of its claims until June of this year and, from Ventana’s
perspective the system was functioning fine, Ventana’s claims would not be time-barred under

§ 415, even if it applied.

My client initially offered to settle this dispute for $110,000, which is the approximate total
amount Ventana paid to TW Telecom and its predecessor(s) for the services that were never
provided over a ten year period. TW Telecom offered to compensate Ventana for only the last
two years of improper charges by paying $22,000. My client is unwilling to settle its claim for
$22,000, but in an effort to resolve this dispute without having to engage in costly litigation,
Ventana will reduce its initial demand and accept $88,0000, an amount equal to eight years of
improper charges. My client is using eight years because TW Telecom acquired Ventana’s account
approximately eight years ago and we know that TW Telecom never “ported over” the line
following the acquisition. Thus, there shouldn’t be any dispute about TW Telecom’s obligation to
refund these amounts. |

| appreciate your efforts to work towards a resolution and | am open to any additional information
you may have to share. Please feel free to contact me with any questions or comments.

Very truly yours,

John Hinderaker
LEWIS ROCA ROTHGERBER LLP

JH

4837635_1




Law Office of Joan S. Burke
1650 North First Avenue

Phoenix, AZ 85003

Phone: 602-335-0396
joan@isbutkelaw.com

September 26, 2014
HAND-DELIVERY

Ms. Jenny Gomez, Investigator
Consumer Services

Arizona Corporation Commission
1200 W. Washington

Phoenix, AZ 85007-2996

RE:  Andrea Randall Complaint No. 2014-118610 (The Lodge at Ventana Canyon)
Dear Ms. Gomez:

Enclosed please find the tw telecom of arizona llc response to your questions dated
September 12, 2014. Please send any further communications regarding this case to me and to

Mr. Gregory Diamond, Vice-President Regulatory for tw telecom (Greg. Diamond@twielecom.com).
Thank you.

Sinqercly,
L

Jo ‘ S. Burke




Response of tw telecom of arizona Ilc to
Questions from ACC Investigator Gomez

Please provide a detailed status of this account.
Per the customer’s request, tw telecom ceased providing service and ceased all billing on this
account in 2014.

Is Ventana Canyon Alliance Acct #275440 your customer? If so, did you provide
service? Please explain what service was provided.

Ventana Canyon Alliance (Account 275440) ordered “Complete T PRI Access” service from
Xspedius Management Co. Switched Services, LLC, doing business as espire, on June 15,
2003. The service is tariffed in Arizona. Please see twtelecom’s Arizona C.C. Tariff No. 7,
at section 10.23.28 (“Tariff”). The Tariff is publically available on the Commission website
and is available on the tw telecom website at the following link:
hitp:/fwww.twielecom.com/support-information/legal-information/tari ffs-charges/tariffs-
notifications-forms/. Tariff sections referenced in this response are included as Attachment 1.

Service was turned up by Xspedius and accepted by Ventana Canyon on August 28, 2003.
Please see Order Detail Review, page 2 included as Attachment 2. With the exception of a
single trouble ticket in September 2003, where the service fully restored, neither the
customer, nor its telecommunication consultant, nor any other party ever notified tw telecom
of an interruption or degradation in service. tw telecom paid Qwest/CenturyLink for the type
2 circuit required for the Ventana Canyon account during the entire period of service. (This
service was provisioned in such a way that tw telecom leased the circuit from Qwest to
provide the service.)

In 2007, Time Warner Telecom of Arizona, LLC acquired the assets of Xspedius and
grandfathered all tariffed services including the service provided to Ventana Canyon. The
name Time Warner Telecom of Arizona, LLC was changed to tw telecom of arizona llc in
2008.

Did customer pay $109,108.90 since 2003? Please explain.
Yes, Ventana Canyon paid espire and tw telecom approximately $109,000 over 11 years for
the service.

tw telecom Position on Refund Claim

Yentana Canyon Waived any Claim for Refund.

Between 2003 and 2014, a single trouble ticket was opened by the customer. This trouble ticket was
opened on September 20, 2003, and closed as resolved by an Xspedius technician five days later.
After that, there is no indication at all that service to this customer was ever degraded or interrupted
from 2003 until cancellation of the service in 2014. During this same period tw telecom paid
Qwest/CenturyLink for the type 2 circuit required for the Ventana Canyon account. Neither the
customer nor any other party notified tw telecom of any interruption of service.




Response of tw telecom of arizona llc
Complaint 2014-118610

September 26, 2014

Page 2

If, as Ventana Canyon now alleges, it experienced an interruption in service, it was obliged to notify
tw telecom of the interruption before it would be entitled to any refund or service credit. Section
2.4.1 of the Tariff requires that an interruption be “reported to or known by the Company™ before the
Company can be liable for any claim for damages. Even assuming, arguendo, that an interruption
occurred, the Company was not aware of such alleged interruption and no interruption was reported
to the Company by Ventana Canyon or any other party.

Section 2.4.5 of the Tariff provides that the “Company will make no refund of over-payments by a
Customer unless the claim for such overpayment has been submitted in accordance with Section
2.7.1 below.” Section 2.7.1 provides objections to “billed charges must be reported to the Company
within 120 days of receipt of billing. Any claim not filed within this time period shall be deemed
waived.” Repeatedly, Ventana Canyon received and paid monthly bills never objecting (until 2014)
to the billed charges.

Section 2.13.2.A provides that “credits pursuant to this section shall be Customer’s sole remedy for
service interruption claims.” Further, “[n]o credit allowance will be made for any interruption in
service ... [t}hat was not reported to the Company within thirty (30) days of the date that service was
affected.” Tariff Section 2.13.2.F.8. Under the Tariff, assuming Ventana Canyon experienced a
service interruption, it was obliged to notify tw telecom within thirty (30) days of the service
interruption. Ventana Canyon’s failure to give tw telecom notice causes the claim to be deemed
waived. Tariff Section 2.7.1.

Ventana Canyon’s Claim for Refund of Eleven Years of Payments is Barred

Even if Ventana Canyon had a valid claim for refund (which tw telecom disputes), recovery should
be limited to the 120 day period allowed under the Tariff. Moreover, if this 120 day limitation
period is deemed inadequate (and the facts do not show that to be the case), then the customer’s
demand for a refund is still subject to the two year statute of limitation for a claim for the refund of a
utility payment. Title 42 of the Arizona Revised Statutes addresses reparation of “any rate, fare, toll,
rental or charge made by any public service corporation™:

All complaints concerning excessive or discriminatory charges shall be filed with
the commission within two years from the time the cause of action accrues, and the
action to enforce the order shall be brought within one year from the date of the
order of the commission.

AR.S. §40-248(B). Section 40-248(B) limits tw telecom’s liability for any over payment made by
any customer to two years.
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XC - 8pecial Access Biller (BAB
Mg Gty Action Corpmenis Bgargh Haeip
Order Detail Review
Customer Order information
Order No: 10005357 Sales City: tue
Prov Rec Date: 8/4/2003 Order Date: 8/4/2003
Customer Id: 36343 Customer Name: Lodge at Ventana Canyon
Order Status: Closed Address: 6200 N Club House Ln
Tucson, AZ 857501339
Order Type: loc Expedite: n
Contract Length: 1. Month(s)
Change Reason: Disconnect Reason:
PiU: 100 NC:
NCIACT: NCI SEC:
Xom Order 1D; 21281
Building Location1 Information: Building Location2 Information:
Building/Location nstf 07 Building/Location yoy/ 02
Sales City: tue Sales City: tuc
Cust/Company; Xspedius Mariagement Co, LLC Cust[Company: Lodge at Ventana Canyon
Room/Floor: Ste 1203/12 Room/Floor: ]
Building: Bankof America Bidg. Building: 8200-N.Club House Ln
Address: 33 N Stone Ave Address: 6200 N Club House Ln
Customer Order Billing Data
Accepted Date: 8/26/2003
Monthly Recur Charge: $0.00
. . Additional Install
First Install Charge: $0.00 Charge: $06.00
Circuits Information
Circuit 10 Status Customer Circuit Id Customer PO Number
pb520 382 9999 a
Rate History
{Eftective Date CreatedDate  Employee D |Cir Monthly Chy Cir 1stinst Chy Cir Inst Add Chg Change Code
18/28/2003 0B/04/2003 ! $0.00 $0.00 $0.00
Remarks:
08/04/2003 17:50 this order replaces xom 20380. cust orignally requested a pri
and
changed order last week to complete {. He only needs one
telephone
number-new numbers reserved is 520-382-9899. He is not using
the
remaining channels on this t1 at this time. Please order type 2
hitp:#fsrvossweb1/SAB/OrderView aspxZorderkey=497928598cir cuitKey=0 12
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08/14/2003 12:28

08/22/2003 10:03
08/28/2003 10:40
08/28/2003 13:47

Order Review
{1
out of the-tucson main co
per nancy abrams customer would like this tumed up 8/21/03:at
300pm
Translations Completed for this customer on STS 001-0-111 42.
ande complete.
Senice tumed up on 8/26, no LNP. Vendor (Thomas w/Native
Teledata 520-631-2255) just called and accepted senice. Order
good to close.

e s e e,

hitp:lisrvossweb1/SAB/Order View.aspXPorderkey=437928588circuitKey=0




