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CULHET COMTROL

INCREASE OF AREA TO BE SERVED AT DOCKET NO.
CENTRAL HEIGHTS, ARIZONA
PETITION TO AMEND DECISION 33424
PURSUANT TO A.R.S. § 40-252

Pursuant to A.R.S. § 40-252, the City of Globe (“Globe” or the “City™) hereby
petitions the Arizona Corporation Commission (the “Commission”) to amend Decision
33424', (the “Decision”) dated September 20, 1961, which granted Arizona Water
Company (“AWC”) a certificate of convenience and necessity (*CC&N") in Gila County
in docket No. U-1445. Specifically, the City requests the Commission correct Decision
33424 and remove the area of AWC’s CC&N where Globe is the water provider and has

- provided service that predates the Decision. This area is spéciﬁcally described in the
attached Exhibit. The City understands it is abnormal to correct a decision that is over
fifty years old but due to the uhique situation of the instant cése, the City would
respectfully request the Commission grant the relief detailed below.

BACKGROUND
The City has provided water and sewer service inside and outside of its municipal

boundaries since the early 1900s. Upon information and belief, AWC has been providing

! Attached as Exhibit A are all of the decisions issued under Docket No U-1445,
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only water service in the area near Globe since March of 1955 when AWC purchased the
CC&N of Triangle Development Corporation. AWC has expanded its CC&N several
times since the initial transfer, including the September 1961 expansion, which is the basis
for this Petition. In docket number U-1445, AWC, through its counsel, requested
extension of four different arcas near AWC’s existing service area, two in Gila County
and two in Pinal County.” A hearing was held on September 11, 1961 in front of the
Commissioners.’ At that hearing, the Salt River Valley Water Users Association made an
appearance in opposition.” The Decision states “[t}estimony was presented . .. and from
the testimony, files and records the Commission is of the opinion that applicant has
complied with the statutes of Arizona . . . for the issuance of a [CC&I‘*I].“5 The Decision
goes on to say “[i]t further appears that the application does not conflict with any person
or corporation furnishing a service of like character within the additional area sought to be
certificated.”® This, however, was not true with respect to the area served by Globe.

A copy of the Decision that was received from Ultilities Division Staff shows the
handwritten service list for the Decision.” The service list is comprised of AWC, its
counsel, Gila County and Pinal County Boards of Supervisors, Bureau of Indian Affairs
San Carlos, Salt River Valley Water Users Association (“SRVWUA”), the Secretary of
the ACC and Docket.® The City of Globe did not receive notification of this Decision, as

evidenced by the service list.

? See Decision Nos. 3342 1', 33422, 33423 and 33424. The Decisions are exactly the same except
goltc'l the legal descriptions of the areas to be served.
‘1d.
. Ig. Unfortunately the evidentiary record referenced in the Decision is no longer available.
id.
. Elecision 33424 with handwritten service list attached as Exhibit B.
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Over the years, Globe and AWC had several business transactions. In the 1970s,
AWC sold land to the City, upon which the City located a water tank. As will be
discussed below, the area this water tank serves is the disputed .area. Additionally, Globe
and AWC have an interconnection agreement. These entities coexisted cooperatively
until the last few years when a previous City Manager had some concerns regarding
AWC’s service and lack of a franchise in the City and started a dialogue with AWC
regarding those topics. During the course of these conversations, it was determined that
Globe was serving an area, Aflington Heights, (“Southern Area™) which was included in
the CC&N granted in the Decision, The Southern Area is not within the corporate limits
of Globe but has been served by the City since at least the early 1910°s, Shortly after it
was discovered that the Southern Area was in AWC’s CC&N, AWC served a Notice of
Claim ("NOC SA”) against the City for $1.878,860 lost revenue and incurred losses and
damages.° AWC does not now, nor has it ever had, have any infrastructure or customers
in the Southern Area.

The City, upon receipt of the NOC SA, instructed members of City Staff to
determine when the City first provided service to the Southern Area and to enter into a
tolling agreement with AWC regarding its claim, As this exercise was taking place, City
Staff realized that the Decision granted AWC a CC&N over the City’s wastewater
treatment plant and areas inside the corporate boundaries that the City had served for
years (“Northern Area”). Again, it is important to note that AWC does not now, nor has it
ever had, any customers in the Northern Area. During a meeting between AWC and the

City where counsel for both sides was present, the City advised AWC of this new

¥ Attached as Exhibit C.
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information. On June 37, 2014, AWC served the City Manager with a Notice of Claim for

the Northern Area (“NOC NA™)!. The NOC NA was for $3,798,158. for past lost

revenue and $2,008,600 for the “cost of connecting affected customers to the Company’s
water systém.”' t |

After receipt of thé NOC NA, Globe decided to engage an experienced,
independent researcher outside services to determine when the City first started water
service in both of the disputed areas. This independent researcher is in the process of
producing a report that shows Globe was serving water in both areas before 1961 ‘2 The

information seen thus far proves unequivocally that the City was providing water service

before the Decision.

REQUESTED RELIEF

The City respectfully request the Commission correct Decision 33424 and remove
the portion of AWC’s CC&N where Globe currently serves water customers by amending
the Decision in accordance with A.R.S., § 40-252. Attached to this petition is a map

prepared by the City that shows where its customers are located."?

0 p&ﬁar,hcd as Exhibit D.

'L
12 Tierra Right of Way, the entity hired by Globe, has found information that shows water was
being provided in the Southern Area in the 1910s and in the Northern Area the C]ty started a
rudlmentary wastewater treatment plant in 1917,

3 Attached as Exhibit E.
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AR.S. § 40-252 states:

The commission may at any time, upon notice to the
corporation affected, and after opportunity to be heard as upon
a complaint, rescind, alter or amend any order or decision
made by it. When the order making such rescission, alteration
or amendment is served upon the corporation affected, it is
effective as an original order or decision. In all collateral
actions or proceedings, the orders and decisions of the
commission which have become final shall be conclusive.

This statute has been the subject of several cases, some of which involve AWC." The

~Court has long held that this statute is the proper way to correct a CC&N."

Additionally, even though the Decision was issued over fifty years ago, the Arizona

Supreme Court has said “ih_e:[CC&N] monopoly is tolerated ohiy because it is to be
subject to vigilant and continuous regulation by the Corporation Commission, and is
subject to rescission, alteration or amendment at any time upon proper notice when the

public interest would be served by such action.”'® The courts have ruled that 40-252 is the

 proper vehicle to grant Globe the relief requested once the Commission has determined it

“would be in‘the public interest to do so0.'7

PUBLIC INTEREST ~
It is in the public interest to correct Decision 33424 and remove the requested area

because it was a mistake o grant the CC&N in the initial Decision, the expense of

' :: See Ariz. Corp Comm v. Arizona Water Company, 111 Ariz. 74 (1974).

See e.g. Davis v. Corp Comm, 96 Ariz 215 (1964); Tonto Creek Estates v. Corp Comm, 177
Ariz. 49(1993). | |
3 - Davis v. Cotp Comm, 96 Ariz 215, 218 (1964)(emphasis added). * -~

While AWC may argue the James P.Paul (137 Ariz 426 (1983))standard would apply, the Paul

-case is easily distinguishable since Globe’s request goes to the initial grant of the CC&N, 137

Ariz 426, 430,
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transférring customers to AWC would be borne by not only the customers in the disputed
areas but eifefy éitizeh of Glo'be, and :A'WC is not capablé of prov iding adéquate service 1o
the area.

Initial Decision was Granted in Error

As stated abo‘{e_, ;[he DecisiOn s_;tétes “[i]t ﬁ1-11h..er ﬁppears ﬂaat the appiication does
not conflict with any person or corporation furnishing a service of like character within
the additional area sought to be certificated.”'® This is not accurate. Globe has now
determined that it was providing water service in both the Northern Area and Southern

Area at the time ihé Decision was issued. Globe has found, through its consultant,

documentation that proves the Southern Area was being served back to the 1910s as well

as minutes of the Globe City Council from the 1920s, which discussed replacing water

lines in the Southetn area. As it relates to the Northern Area, the consultant has found an
ADOT map from 1957 showing Globe water lines to various businesses in the area. As
mentioned above, Globe has had a wastewater treatment plant in the Northemn Area since
the 1910s. The Commission could not have legally | granted a CC&N to a public service
corporation where a municipality was already providing service. Thus, it would stand to
reason that no one at the Cb‘mmiss’ion knew where the exact CC&N boundaries were at
the time of the Decision.
Additionally, AWC was not aware of its exact boundaries of their CC&N until,

especially for the Northern Area, it was told by representatives of Globe in December of

2013. As to the Southern Area, AWC sold Globe land in the 1970s so that Globe could

8 Decision 33424,
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build infrastructure to serve the very area in dispute today. Clearly, AWC was not aware
of its CC&N boundaries at the time of the Decision or for decades after.

‘Another section of the Decision that shows the Commission was unaware that the
area being served by Globe was included in the CC&N says “[t]estimony was presented . .
. and from the testimony, ﬁlés and records the Commission is of the opinion that applicant
has complied with the statutes of Arizona . . . for the issuance of a [CC&N]”."" ARS. §
40-282 in 1961 required that “[e}very applicant for a certificate shall submit to the
commission such evidence as required by the commission to show that such applicant has
recetved the required consent, franchise or permit of the proper county, city and county,
municipal or other public authority.”® AWC does not have and has never had a franchise
from Globe. The City has just recently referred a franchise to a vote of its citizens on the
November 2014 ballot. Since the Southern Area has never been a part of the municipal
boundaries of Globe, it would have been covered by the valid franchise of Gila County.
The Northern Area has been in Globe’s municipal boundaries since the City was formed.
As mentioned above, Globe was not on the service list or notification list of the Decision.
Certainly, the Commission could not have legally concluded that AWC complied with all
statutes if the very statute that allows for granting a certificate was not met.

Finally, the caption itself leads to the conclusion that granting a CC&N over the

area Gilobe serves was in error. The Caption reads “an increase of area to be served at

Central Heights, Arizona™' Locally, Central Heights is known as the area between two

¥ 1.

2 Walker v De Concini, 86 Ariz. 143, 150 (1959). This same language is substantially the same
in the current version of the statute and dates back to 1939.
Decision 33424.
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ridgelines located to the east of the unincorporated area of Claypool and West of Globe.?
AWC currently serves in the central heights area today. The disputed areas are on the
Globe side of the eastern ridgeline. It is very likely that AWC and the Commission
assumed the legal description matched the commonly known description of Central
Heights.

The public interest can only be served when Commission decisions are complete
and accurate, which instill public confidence in the decisions. Moreover, it is not in the
public interest to reward AWC (which has no plant or customers in the contested area)
based upon an obvious mistake made by the Commission in 1961.

Expense of Transferring Customers and Infrastructure

In AWC’s demand letter, not only does it want the City’s customers; it also wants
the City to pay millions of dolars to connect those customers to AWC’s existing
infrastructure.” There is absolutely no basis in fact or in equity to support such a demand.
AWC does not have any customers or distribution infrastructure in the disputed area. This
is analogous to the situation when AWC sued the Commission in 1974 in regard to a
deletion of its CC&N.** In that case, the Commission granted AWC a CC&N to serve in
the Heber area over a competing utility, Holiday Forest Water Company, (“HWC”) but
later rescinded the CC&N afier HWC filed a request for a rf:heafring.25 The court, citing
the Davis decision, determined that the Commission’s actions must be in the public

interest in order to rescind a CC&N.?® The Court went on further to discuss why it was in

2 Attached as Exhibit F is a map produced by the local chamber of commerce. While this is not
an engineered map, it is used to show the area known as Central Heights.

iy Exhibit C and D.

25 ﬁnz. Corp Comm v. Arizona Water Company, 111 Ariz. 74 (1974).

% 14 at76.
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fT

the public interest to have AWC become the certiﬁqate holder.”” The Court identified
three things that factored into what was the public interest: 1) The source of supply for
AWC was from three interconnected wells, compared to one from HWC; 2) AWC had a
CC&N on three sides with a 4” main on side and a 2” main extending into the disputed
area; and 3) AWC had a substantial invesiment in wells, mains and water facilities
adjacent to the disputed area.”® The Court upheld the trial court ruling that it was in the
public interest for AWC to have the certificate based upon its existing infrastructure and
the reduced cost to serve the area.”” The trial court held that deleting the CC&N would
“cause a duplication of facilities and be costly and detrimental to water consumers in the
area.” 3

Using the same basis the court used in the AWC case, it is in the public interest to
correct the Decision and allow Globe to continue to serve. Globe has all of the
infrastructure necessary to provide adequate service to its customers. Additionally,
failure to correct the Decision would cause a duplication of facilities and be costly to not

only the customers but to all the citizens of Globe. It is in the public interest to correct the

Decision and allow Globe to continue serving its customers.

Adequate Service
There is another reason to grant Globe’s Petition, during the course of this dispute,
it has been brought to the City’s attention that AWC is not providing adequate service to

several areas of the City. Specifically, AWC does not have adequate fireflow to meet the

14,

;g Id.

20 1d at 76-77.
Id. At 77.
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standards set out by the International Fire Code. This came up when the fire marshal
advised a local co:hpany that it would be unable to acquire a building permit without
substantial water syStem improvémcnts because of a failed hydrant (fire flow) test. The
fire marshal then checked several hydrahts in AWC’s service area and found that of the
eleven locations tested, nine hydrants performed beiow the minimum commercial
standard of 1,500 gallons per minute (gpm). In fact, flows were as low as 475 gpm in
some areas currently serving existing homes and businesses.’’ AWC’s inadequate service
currently requires the City to respond to fire emergencies with water trucks (Tenders) in
certain areas Bf AWC’s térr'itory.' The ability to provide adequate service is a basic tenet
for having a monopoly. Since AWC cannot provide adequate service in its undisputed
area, it is not in the public interest to allow AWC to serve in an area where Globe is

currently providing ade‘quﬁte service.

CONCLUSION

Based upon the above, Globe respectfully requests the Commission reopen

' Decision 33424 and send it to the Hearing Division who would establish a procedural

- schedule for ‘an‘evi'déntiary hearing where Globe could present evidence in support of its

requést to correct Decision 33424 and remove the areas served by Globe from AWC’s

CC&N.

*! Attached as Exhibit G is a map showing where the fire flow tests occurred and the amount of
the flowobserved. = S i . e \

10
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RESPECTFULLY submitted this18" day of August, 2014,

Pt

The Law Ofﬁces of iarrv D. Hays, PC
1702 East Highland Avenue, Suite 204

Phoenix, Arizona 85016
ghays@lawgdh.com
Attorney for City of Globe

ORIGINAL and thtrteen (13) copies of the

. foregomg ﬁled this 18 day of August, 2014 with:

Dockct Control

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007

Copy of the foregoing hand-delivered/mailed
This 18" day of August, 2014, to:

Lyn Farmer, Chief Administrative Law Judge

- Hearing Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street :
Phoenix, Arizona 85007

- Janice Alward, Chief Counsel

Legal Division
ARIZONA CORPORATION C()MMISSION :
1200 West Washmgton Street

‘ Phoenix, Arizona 85007

Steve Olea Dlrector R

Utilities Dmsxon \

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoemx, Arlzona 85007

Bob Stump, Chairman

ARIZONA CORPORATI()N COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007

11
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Gary Pierce, Commissioner

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007

Brenda Bums, Commissioner
ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, Arizona 85007 -

Bob Burns, Commissioner

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, Arizona 85007

Susan Bitter Smith, Commissioner
ARIZONA CORPORATION COMMISSION
1200 West Washingion Street

Phoenix, Arizona 85007

COPY of the foregoing sent via e-mail and first
class mail this 18" day of August, 2014, to:

Steve Hirsch

Bryan Cave LLP

One Renaissance Square

2 North Central Ave., Suite 2200
Phoenix, Az. 85004-4406

By: Chantelle Herget
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BRFORE Tul ARIZCHA CURMPORALLON CORG:LSEIOH

IN THE HATTRE OF THB AVPLICATION OF ARIZORA WATEX COMPANY FOR IMCREAKE UF AREA
TO BR SERVED AT MIAMI, ARITONA IN THR ARMA Ao HE DESCRISLG .

DOCERT G, u-1048

BY THE GOMMISSION:

fiotice having been given as provi Fopiieind nnttar

ckme on for hesring Yafore the Comsiasion sitriag Lu I on Seprasher
i, 194),

Applican! was represented by iy attoroey, Atthur W, Johnsou, of the
lav fizm, Fenwemore, Craiy, Allen & iMeClewnsn, Appearance in opposition wes
mada by Rabert Moote, ior and on behalf of the Ssit River Yalley Water Usars
Asnociation,

Tastinory was presented, both oral sné documantary, snd {rom the
testinony, files and recovds in the matter the Coumipsion is of the oplnlon
that applicant has couplied with the statutes of Arizons and with the rules
apd Tegulations of the Commission for the imsnence of & certificste of sonven-
fence and necesaity, |

1t further appears that the application does not conilict wiih apy
other peraon or corporsation furnishing & gevvice of like character within the
#dditional area sought to be certilicated and that & need and demand h&s beep
established and exiets for the proposed service supporting e findin, or con-
venience and necessity thereiore,

SHEREFORE, IT IS OMDERED that Sne applicatiou be, and it is beceby,
approved and tris order akall constitute pnd be 8 ceriificate of convenlence
and necessity #8 contemplated Ly the provisions ol Section WU-281, A, IR, 8.,
guthorizing sppllicant heérein 10 construcl, aperatv A weinialn a public weter
sysiew withie the additional mrea described ap beyinoli, ar ene HE cerner of
Boevion 30, T 1 %, & 15 B, thance wealerly mpprosinately § ikes, theace 8outh-
erly approximcstely 1ok cilea; tiouds wwslecly approxizaiely § wile] Clence

souttierly spprowinately % wlle, tiroce westetd, appronbweieiy 1-177 o lles o ine

W oLpTrer @) Sealion «, 3 1 B, Ran_ e I3 Bast, lheesr souvtiariy fo fhe Be coftwr
19 ]

wf tor WMy of Sectiom 2, 1 L Sauti, & e B tues sesizsl; ou the SE covaey

sne THEL of Bection My, T B, nso,e bo Eewt: thesos cogiaet)s to oo e ooytes




® L

DOCKRT 0. U-added FECISION 4o g
OF Sectien I3, T 1 8, Bange 14 East; :hence easterly to ths Southesst corner
of Seetion L, T 1 B, Renge Li Basy; thentce aoxidarly spproniuately Lib wile;
thence sasterly approxisately 1y miles te the Bouthwsst cornsr of Section &,
T 1 8, & 13 Bast; thence northerly to the poict of beglnnilag.
The rates and charges herstofore approved for thils Lompany, shall be

in full force snd effect ior this stes,

BY ORDER OF THE ARIZLOMA CORPOBATION COMMISELION.

1 WITHESSE WREBECK, 1, FRANCIS J. BYRNES, Secretmry

of the Arizons Corporstion Coumisaion, bave hereunto
sot wy hand sod caused the officisl seal of this Comm-

wisslon, to be alfixed pt zhe Capl 1 iy the ity
of Msoenix, this _day of . 281,

7

FRANCIS J. B
SECRETARY

CHALUMAR

Y
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BEFORE THE AMRIZOHA CUMPORATION COMGISSI
N TR MATTER OF THE APPLICATION OF ARLIGNM WATEE C(OHPANY, A CORPORATILN, FOR A

CRRTIPICAIR OF COMNVERIENCE ARD MECKESTTY AUTHURIZING THHILOR, CONSTRUCTION
AFD OFRRATION OF A WATER FYSTEH In THE ARKA A% MEXE

DOCKET NO, U-1445 m

_SEIBION AND ORDER SEvLowsl

BY THE COMMISSION:

Hotice having baen given as provided by les,

came on FOr hearing before the Commission eitting in FPhoenix, ATizons on Septembec 11,
1961,

Applicant was vepresenied by its attornay, Arthur #. Johason, of the lew
firm, Feunewore, Uralg, Allen & McClewnen., Appestance lo opposition was mede by
Robert Koore, for and on behalf of the Bait HKiver Valley Water Users Associstion,

Testimony was presented, both oral and documentary, and from the testieony,
tiies and records in the matter the Commiszion is of the opinion that applicant has
complied with rhe statuies of Arizons and with the rules and regulaticsns of the
Commizslon for the issuance of a certificate of convenkence &nd necessity.

It furcher appears that the applicatlen does put contlice with aey ahher
person or corporation {urnishin, a service of like character within the sdditional
aTea aoughl to be certificated and that a need and demand had been established and
exigta For the propowsed service supporting & findiay of convenience and necesslty
therefore.

WHEREFORE, IT IS DRDERED that the spplication be, and it s hersby, approved
and this order whall comstitute and be & certiilcate of convenience and necossity as
contemplatad by the provisiovs of Sectiom 40-28I, A, 2. 8., avtiwericiay applicant
hereip teo construct, aperaie aod mafutain 2 pwblic water svstem withiln the additional
arsa described as: Beginning at the 3outheast corner of Scccloo 36, Townshis 9 South,
Renge i35 Lasc; thence Sortcerly 1o che Soptheast corper o Seciipn 3o, theode westerly
10 the Soulheast corner of Section 2%, thewce dortnpgly (0 lie Basl Yuarter {3}
Cotner of Section b, thence westerly fo Lhe sesl ynarter {4} Cornar of Sectien 30,
Jownship ¥ Bouth, Range 1% base; thenus Southerly fo the Bagy yuarter {E%) Uoiner of
Section 15, theoce Weaterly tu the seet Luarter iwd) Joraer of Sectios i3, then o
Southerly to the Horiheast Lornet of Sevtion 33, tlens weaterly 10 (he porthewsy

Corper of Sectioa 3%, theuce Southarly to ths Bast uarter (8%) ©oFfbrr 0% Sective J-,

N R R ekl 2

H
¢
H
H
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Fage i,
thance Westerly to the Weat Guarter {(Wi) corndr of Section 3, Township ¥ Seulh,
Bange 14 Zast; thence Boutherly Lo the Northemat corner of Soctlon 4, Uhence wnsieciy
to the Horthwest corner of Sectlon &, thence Svutharly Lo the Hast Yuarrer (8%} cornex
¢f Bection 5, thence Wasterly to the Wept Quarcer {#%) cvsnex of Sectlon 3, thance
Southerly zo the Novtheast coruer of Section 15, thescy Weatarly te ths Borthwest
coruer of Section 18, thewce Southerly to the Bouthwast corper of Bectien 19, thence
Bastarly to the Southeast corner of Soction 20, thence Northarly to the Souttomst
cotner of Ssqtion 9, thence Eseterly to the Southesst corner of Section ¥, theoce
Horthexly to the Vest Quarter (Wi} corner of Section 18, thewce Ssntasly to the Sast
Guarter (£%) corner of Section 10, Uhenge Northerly to the Bouthwwst corner of Bactins
2, thevce Basterly to the Southeast cormer of Section Z, thence Northerly to the Hest
Quarter (W) corner of Seetloo i, thence Eanturly to the East uartor (Ek) cornar »f
Section 1, Townshlp i0 3outh, Rauge 14 Esst; thence Hortherly to the Zcuthweat corper
of Sectiow 31, thence Lasterly to the Southesst corner of Section ib, Township ¢ South,
Zange 13 Sast, the point of beglantng, all lyluy tn the GASADGH., Pinal County, Btate
of Arizona.

The rated and charyes nevetofore approved for ihis Company, shell be in
full foree /nd efiews for this area.

BY OBDER OF THE ARLIONA CORPORATION COMBMIRSION,

iK WITHESS WBERROF, L, FRAMCIS J, BTRNES, Secretary

of the Arirons Corpovation Commission, heve hereuntio
set my hand and caused the ofticie) secal ol this

Commisslon, to he af 4 Bt L the Uity
of Phoenix, thi day ef

_1961,

1
e i
.;/ﬁhnnrtwﬁﬂa
FRANCES 4. SyanE
SECRETARY

R4 SRHAN
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BEFORE Tull ARLZOGA CORPORATIOW COsDiESE&Loe

BH THE MATTEN OF THE APPLICATION GF ARIZUNA MATIR COWPANY FOR # CERTLFICATE uF
CORVENLXNCE AND SSCRSSITY TO SERVE TR VIGINITY (F FLOBENCE JUNCTION, AKLICNA
UEBCRIBED AS BEGINSING AT THK W CORWEA OF SRCTIOR 1, T 2 B, & 30 B; TRANKE
WESTEBRLY To W8 MW CORNKR GF SECTION i, T 25, & 9 §; SOUTIERLY TO Tik AW COMNER
OF SECTION 36, T 2 8, R § B; TURMGE BASIERLY 70 THE 9 CORKER 06 SECTION 3%, 7 2 %,
zn;:aﬁ' TIENCE ROETHEMLY TO THE POINT OF BEGINNLNG Au.gg.am., PISAL GOUNTY,

DOCHET NG, U-l4ds i il 2.3

BY TR COMIISSION:
Jttlud mATter
Came on for nesring before ihe Cowmiselon sittiog 1a vn;é on Heplember
11, 1961,

Appllcant was represénted by fis Ailorney, Arthut (i, Johnsen, of the law
flvwm, Feanewmore, Crakg, Allen & icClonnen., Thers was oo appasteiuce in opposition
to the granking of the spplication,

Testinony whs prosentsd, bhoth oral and dovumevfary, snd from the Lestimony,
tiles and records in the natier che Coemission i of tuc opinien that applicant bas
complied with the statutes of Arizona and with the rules and regulstiocns of the
LCoweiiaslon for the issuance of & cectificate of convenleace and nocessily.,

It farther appears that ihe application does not conflict with any other
person or corporatlon furnlshiug a service of like character witiiin the additional
&rvea suLughl 1o he certificated and that r need and demand Les baen cstablished and
wRisLE for the propaued servige supporiing a fiadla, of convenkence dnd cecmesity
iheToluTe.

WERENRE, IT {3 (ROERED that the application be, and it is hereby,
approved and tiis order somil consilinge asd be o certificate of conveulence s
necedsity ax contemplated by the provisions of ¥ectlos s0-241, A, R. $., esuthor-
telng applicant hereis o consiyuot, operate aud sekataln o public weter svaston
withiin The additional ares descyibed aw bo, Lunin, 81 i Furthesst corner of Seq.

L, T 2 Sputh, dange D East ilence westerly Lo tre Gorlhweat coreer af Sectiom §,

Townghipy I Jouth, Range 9 Hamt; thence southerly Lo Lio Soutbwest corner of Bectien
3o, Twwnsthly 2 Seuth, dan,e 7 East,; 1he.odw sasterly 1o the Boutiteanst corper of

Sectionu Yo, Townablp 4 doutls, das . 10 Easr | tnence cartierly Lo (ha polng o e

i s ¥
imsing, il LB, ‘ Loranty, Ayinona, B
The pates snd CHETjes ersidlure appraved Lof PRlp camipsay, bRii be 1o

tnii fovee #0d e#fisci for tnie area,
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BY ORDER OF THE ARIZONA CORPCRATION COMAIABION, i

IR VITHRES WMERRGYF, I, FRARCIE J, BYRIME, Secratery
of the Atrisone Corporation Conmission, have hermmio
sax oy band and caumed tha offic seal of this
Cosuisaion, to be pifiged at
of Phoenix, thi day
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BRFOEE THE ARIZONA COAPORATION CagdiISSIoM

i DR LATIZR OF THE PETITION OF ARIZOWA NATRR COMPANY FOR INGHEASE OF ARKA 10
B3 SEAVED AT CENTRAL HEIGHTS, ARIIOMA DESCRINEG AS BEGINHING AT THE SOUTHRART
CORNER OF THE SOUTHARST QUARTER OF SEOTION 25, TOMBEHIP 1 NOWTH, RANGE 1% BAST;
THERRCE WEXINRLY 70 TIE SOUTHMEST CORMER OF TI® SOUTHUSAST QUARTER OF THR SOUTH-
WRET QUARTER, BECTLON 25, TOWNSHIP 1 NORTH, RANGE 13 RAKY: THENCE SORTHERLY 10
THE HORTIEST CORRRE OF THE NORTHEAST GUARTEE OF THR SOUTHWRYY QUANTSE (F SBC.
15, TOMSSHIP I SOWTH, RANGE 15 BAST; THENCE RASTRRLY TO THE NORTHEBABT CORNER
OF TR QOUTHMEET QUARTER SECTION 14, TORMNEHIP 1 NONDH, RANGE 1% RASY; THERE
SOUTHRELY TO THE POINT OF BEGINNING, ALL Gmm.,%. ARTEGRA .

DOCKRT HO. U~1449 DR 5

BY THE COMMISRIGN :

Notice having been ziven as provide Litied mattey
Came on for hearing before the Coumiaalon sitticg in Phoe
Septenber 11, 1961, .

Applicant wam cepresented by Its attoroey, Arthur o, Johosen, of the
law irwm, Feonemore, Cralg, Allan & ikClennen., Appearance in oppositlon was
made by Hobert Moore, for dud on benalf of the Sali Alver Vailey Water Users
Agsociation,

Testimony was presentsd, both orval and documesiary, unﬁ from the
testimony, files sud records in the matter the Commission is of the apinicn.that
applicant has complied with the ststules of Arizona and with the rules #nd
regulations of the Comsission for the lssuance of & cectificate of convenience
and necegsliy.

It fucther appears chat the application dugs not conflict with sny
other person of corporation furanishing & service of like chevecter withln Lihe
addit{onal area sought te be certificered and that & need and dessnd has bean
estabiished and exists for Lhe proposed service supportiog a {inding of conven-
jence and necessity thecstore,

WHERRFORE, IT 18 ORDBHEZD thet the application be, and it is hereby,
approvad and this order ahall constitube snd be a certiflcste of convenlence and
neceaslty as contempisted by the provisfuns of Secties 4u-I131, A. 4. 5., swthor-
iging applicant hereln to construct, cperaic #pd valotale & public watér system
within the additiousl sres demcribed ss beglouing &1 ihe Soutoesst corner of the
Soutbvest Quarter (SWh)} of Sccbion 2o, fownsuip 1 ioplh, denge 13 Basl, ihencse
h“at«rly 1o the Southwest corner of the Southesot Quarier o thie Seuthwest Quariay

(ENLY, of Section 28, Townabip L serth, Hangw 13 Boel, thenvs Nettierly o the
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Horthwess Corney of the Hortheast Quarter (KE%) of the Southwmsr Guerzer (WY}
wf Bection 16, Township | Norch, Bange 13 Sast; the ce sesierly to Che Nocthesss
corner of the Southwest Quecter (SWL) of Bection 14, Townshlp | North, Renge 15
Fasl; theoce southariy to the peint of beginnlng, shl GaBAB&S., Gils County, Aris,
The rates and charges herotofore spproved for this Company, shall be

in fuwll force and sffect tor this area,

BY ONDERR OF THN ARIZ(HA CORPORATION COMMIGEION

IN WITHESS WHERKOF, 1, FOANCIS 1. BYRMES, Secratary

of the Arizona Corporstion Commission, have hereunto
sot my hand and caused the afficlal seal of thise

Coomission, o be aff
of Phoenix, this sy of

e s s
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wade by Rohart Moore, fo: aad on behalf of the Salt River Vallsy Water Vssrs

. regulationg of the Coumissicom for the 1s§uan¢d af # nartifica:ﬂ of convenlence

GILA

EEFORE 1IE ARLZONA CORFORATION COIGITS8SION

I TEY MATTER OF THE PETITION OF ARIZONA WATRR COMPANY FOR INCEEASE OF AREA TO
B SURVED AT CENTRAL EEIGHTS, ARIZOUA DESCRIDED AS BEGINNING AT THE SCUTIEAST
CORWLR OF THE SOUTHWEST QBARTER OF SECTION 26, TOUMSHEF 1 WORTH, RANGE 15 BAST;
TP**CE VESTERLY TO THE SOUTNWEST CORNER OF INE SOUTHEAST QUARTER OF THE SCUTH-
ST QUARTER, SECTION 28, TOMSUIP 1 ORTH, RANGS 15 BAST; THENCE NORTUERLY TO
'.f.‘lu"‘s 1\IG.R'I'!IW:?.S'I CORMER OF THE HORTHEAST QUARTZR OF THE SOUTHWEST QUARTER OF SEC,
16, TOWNSHI? ! NORTH, RANGE 15 EAST; ‘THENCE BASTERLY 70 THE NORTHEAST CORMER
OF THE SOUTIWEST QUARTER SECTION- l.li, TOWNSHIP 1 NORTH, RANGE 15 BAST; TLEHCE
SQUTHERLY TO THE POINT (F BEGINNING, ALL G&SRB&M., GILA CUUHTY. ARIZD“ .

L "‘}-.
DOCKET NU, U~1445 : . DECTSION p,o. 5 j 0 o
Fo J‘:‘Q . -d_{:._ﬁ . ‘LF{‘;
- Qrzvgon A ‘oRpER " 2, o
{L -, TN -~ _"‘f‘)

BY THE CORISSION: T PR Héb";'i'\\
' Notice having beas glven as prbvidad by\law,/ yava entitled watter

came on fox beazing before the Cnmmisaion aiating in thaniz, “Arizona on
September 11, 1961. B S
Applicant wags :sp:aaentad by Lt: ntturney. Arthur H, JOhnSOn, of tha

layg £irm, Fannemn:a, Cralg, allen & Hcclannaa. Appaarance in cpponition was

Agsociation.
Testimony was presentad, both erzl and:documentnry. and frow the
testimony, £iles and racords ia tha matter the Sommission is of the opinion that

applicant has compliad with the éhatutés ﬁf Arizona and with tha rules end

erd necesslty,
it fupther appears that the zpplication doee mot conflict with sany
other persem er corperation furnishing a service of like choracter withia the

s8dditicmal avsa gought to ba certificatad apd that a nsad and demand has been

eatablisﬁed a#d exists for tha proposed service supporting 2 finding ¢f cooveus

iance and necesgity therefore, I | '
TRIEREFORE, IT 13 ORVERED tbat the application be, and Lt Lo hereby,

approved and thia order shall conatituta and bs 2 certificate of convgnienca and

necessity as contemplated by the provisions of Section 40-281, A. R, §., suthore

izinz spplicant herein to constfuct; cperate and maintaln a2 public water gyatem

within the additfonal sraé degcribed as.beginning at the Southeast cornar of the

Southwent Quarter (5W%} of Section 2¢, Township 1 Worth, Range 15 East) thence

W sterly to the Southwest carue*lcf the Sou:ﬂe#et Quarter of the Southwest Quartar

{sWk3, of Seetion 2&, Township Ncrth Bange 1F East; thence Northerly to the
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Horthweot Cormer of the Northeast Quarter (MEY) of the Southusst Quarte" (swk)

¢f Smction 16, '!:ownship 1 Horth, Ranga 13 East; thenso eagterly te the Hovrthaass

cornaer ©f the Sc:-uthweaij.‘Quartar (a1 of Sactianl 14, Towvmship L Eo:iﬁh..P.ange 15

Eagt thsnce‘ goutherly to tha point olflbgainrgi;ng, all G&IRBEM., Gila County, Ariz,
The ratas and charlgua hare;:égfgfe 'appi:wé_d for this Gompnﬁy. shrll ba

in full force and effest for this avea. | T

- BY QRDER OF T‘kiE ARIZORA COR.PO:\ATIUH GU&MIESIDN

. IN WITNESS WHEREOF, I, FRANCIS J. BYRMES, Secretary
of the Arizona Corporation Commisgion, have hereumto
v . .pét my hend end gauged the official seal of this
Commiseion, to be affixed at the Capitol in-the City . .
of Phoenix, this 207 day af,;%gfé&_ﬂﬁl.
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August 1, 2012

Ms. Gina Paul, CMC
City Clerk

City of Globe

150 N. Pine Sireet
Globe, Arizona 85501

Re:  Notice of Claim Pursuant to A.R.S. § 12-821.01 regarding provision of water
service in violation of A.R.S. § 9-516 and Arizona {aw; subject to the privileges
of Rule 408, Arizona Rules of Evidence

Dear Ms. Paul:

Pursuant 1o A.R.S. § 12-821.01, Arizona Water Company (the "Company") hereby files
with the City of Globe {the "City™) this notice of claim as a result of the City's failure to comply
with Arizona law w~tading but not limited to, A.R.S. § 9-516 {A) and (B) (the "Stahute").

Facts of the Incident and Basis of Linbility

The Company makes this claim because the City is providing a competing water utility
service in Section 26, (Township 1N, Range 15E) which is in the Company's service area and the
City has failed to first acquire the Company’s plant, system, and business used and usefu! in
rendering service to thal area. The Company is ready, willing and able to provide all public
utility water service in that area which is within a Certificate of Convenience and Necessity
("CCN") adopted and issued by the Arizona Corporation Commission on September 20, 1961,

The Statute states:

"A.  Itis declared as the public policy of the state that when adequate public
utility service under authority of law is being rendered in an area, within
or without the boundaries of a city or town, a competing service and
installation shal} not be authorized, instituted, made or carried on by a city
of town unless or until that portion of the plant, system and business of the
utility used and usefu! in rendering such service in the area in which the
city or town seeks to serve has been acquired.

B. The city or town which seeks to acquire the facilities of a public service
corporation shall have the right to do so under eminent domain. Such
action shall be brought and prosecuted in the same manner as other civil
actions."

E-MAIL: mnil@nzweter.com

UACLAIMSWINGT Y OF GLODEWAULL_oEni12.00CcK
AWGIRG  drvin2
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ARIZONA WATER coMPANY

Ms. Gina Paul, CMC August 1, 2012
City of Globe Page 2

On or about February 2, 2012, the Company discovered that the City installed water
system facilities within the Section 26 CCN area, and is providing competing waler utility
service to at Jeast 44 customers in that area. The Company provides adequaie public utility water
service under authority of faw in that area and throughout its CCN area.

Claim For Inverse Condemnation

The City's actions in providing a competing service within the Company's CCN area
without first acquiring the Company's plant, system and business in that area violates the Statute,
and constitutes a compensable taking of the Company's property and rights including a portion of
the Comipany's CCN. In Sende Vista Water Company, Inc. v. City of Phoenix, 127 Ariz. 42, 617
P.2d Q-S {App. 1980), the Arizona Court of Appeals held thai the City of Phoenix was not
entitled,4mder the Statute, to provide utility service in a certificated area where it had not first
acquired the property inferest of the holder of the certificate for the area to be served. Citing
with approval Filecha Caida Water Co. v. City of Tucson, 4 Ariz, App. 331, 420 P.2d 198 (App.
1966), the Court stated that the requirement {o pay just compensation applies-even where the
holder of the CCN has not yet constructed facilities in the area and even if the only property
taken is the CCN itself.

Claim For Past Damages

As a direct and proximate result of the City's actions, the Company has incuwred losses
and damages for revenues it was entitled to earn from the customers the City has been serving in
the Company's CCN area from the date the City started providing the competing water utility
services 1o the present date, The Company is not yet able to determine when such competing
service started without examining records exclusively within the custody and control of the City;
it is likely that the City's competing water utility service extends back for several years.

Statement of Damages and Demand for Seitlement

As a direct and proximate result of the City's actions, the Company has incurred losses
and damages, and its property has been taken without the payment of just compensation by the
City. As of the date of this claim, the Company's damages caused by the City's actions are:

1. For the taking of the Company's CCN and Going Concern Value in the Section 26
AWC Service Area: $ 977,198.

This sum is based upon the present value of future operating revenue lost from 101
service connections within Section 26 in the Company's CCN area, The supporting calculation is
attached as Exhibit "A."

2. For the past lost net revenue from competing waler ulility service unlawfully

provided by the City in the Company's CCN area from 1980 (estimated) o the preseni doie:
$901,662.

The supporting calculation is attached as Exhibit "B."

\LCLAMAYNCTTY OF GLOPE\PALL |, 080112 DOCY
RWG: IWR3: JRE a2 182 P .



ARIZONA WATER company

Ms. Gina Paul, CMC August 1, 2012
City of Globe Page 3

Accordingly, the City may settle this claim for the amount of $1,878,860. If t!le
Company must pursue legal action to recover its damages, it will also seck recovery of its
attorney's fees and litigation expenses. Also, the Company fully reserves its right to obtain
declaratory or injunctive relief, ar other available legal and equitable remedies.

We look forward to hearing from the City about this claim and welcome an opportunity
to meet with City representatives.

_ Very truly yowrs,

e
Robert W. Geake
Vice President and General Counsel
jre
Altachment

B8Y PERSONAL SERVICE
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June 3, 2014

Ms. Shelly Salazar
City Clerk

City of Globe

150 N. Pine St.
Globe, AZ 85501

Re:  Notice of Claim Pursuant to A.R.S. § 12-821.01 regarding provision of water
service in violation of A.R.8. § 9-516 and Arizona law

Dear Ms, Salazar:

Pursuant to A.R.S. § 12-821.01, Arizona Water Company (the "Company") hereby serves
the City of Globe (the "City") with this notice of claim as a result of the City's failure to comply
with Arizona law, including but not limited to, A.R.S. § 9-516(A) and (B) (the "Statute”). This
notice of claim is separate from and independent of the notice of claim dated August 1, 2012,
related to competing water service in other argas of the City,

The Company makes this claim because the City is providing competing water utility
service to residential and commercial customers located in the western halves of Sections 23 and
26 of Township 1 North, Range 15 East, in two places which are within the boundaries of the
Company's Certificate of Convenience and Necessity ("CCN") adopted and issued by the
Arizona Corporation Commission on September 20, 1961, in Decision No. 33424, as follows:

l. Adjoining U.S, Highway 60 located near an interconnection point between the
Company's and the City's water systems.

2, To a customer or customers situated near Pinaleno Pass Road, Pinal Creek Road,

and the railroad tracks northwest of the City's wastewater treatment plant, which itself is located
north of U.S, Highway 60 between Pinal Creek Road and the railroad tracks.

A map of the general area showing the boundaries of the Company's CCN, showing the
section line boundaries, and showing the general areas where the City is unlawfully providing
competing public utility water service is attached as Exhibit A. A map more specifically
showing the locations where we are aware that the City is unlawfully providing competing water
utility service to residential and commercial custoniers adjoining U.S. Highway 60 and showing
where the City is unlawfully providing competing water utility service to a customer or
customers northwest of the City's wastewater treatment plant is attached as Exhibit B. The
customers the City is serving are located within the boundaries of the Company's existing CCN.
These facts first came to the Company's attention when a City representative disclosed them
during a meeting on December 3, 2013, at the Company's offices in Phoenix. Brent Billingsley,

E-MAIL: mailighazwater.com

040234




ARIZONA WATER coMpaNy

Ms. Shelly Salazar June 3, 2014
City of Globe Page 2

Globe's City Manager, was present at the December 5, 2013 meeting and participated in the
discussions regarding these facts.

The Company already provides adequate public utility water service under authority of

faw in its CCN area and is ready, willing, and able to provide all public utility water service in
these areas.

Facts of the Incident and Basis of Liability

The Statute provides:

A It is declared as the public policy of the state that when adequate
public utility service under authority of law is being rendered in an area, within
or without the boundaries of a city or town, a competing service and installation
shall not be authorized, instituted, made or carried on by a city or town unless or
until thet portion of the plant, system and business of the utility used and useful in

rendering such service in the area in which the cily or town seeks fo serve has
~ been acquired.

B The city or town which seeks to acquire the focilities of a public
service corporation shall have the right to do so under eminent domain. Such
action chall be brought and prosecuted in the same manner as other civil actions.

The Company installed a six-inch water main along the north side of U.S. Highway 60 in
1976 which, together with other required water supply facilities, was to provide service in the
subject area. The City has repeatedly represented to the Company and others that it provides no
water service to customers in the Company's service area. In a December 5, 2000 letter to Mr.
Udon McSpadden of MeSpadden Ford, Inc., the City Manager, Manoj Vyas, stated:

"Our legal research has found that the City of Globe will not be able to
provide water to any parcels of land for the western halves of sections 23 and 26
of Township 1 North, Range 15 East, which includes your property adjoining
Highway 60 as well as other undeveloped parcels of land. This finding is based
on the Arizona Water Company's Certificate of Necessity boundaries established
and approved by the Arizona Corporation Commission years ago.”

The half-sections referred to above lie within the Company's CCN and include the subject
area in which the City is providing unlawful, competing water service,

[h & November 8, 2003 Emergency Connections Agreement, Recital B, the City also

stated that "fi}he City provides water service to the areas within the incorporated City limits of
Globe which are not in the Company's CCN."

E-MAIL: mail@bazwater.com
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ARIZONA WATER comMpaNy

Ms. Shelly Salazar June 3, 2014
City of Globe Page 3

More recently, on April 28, 2010, Globe City Manager, Kane Graves, requesied that the
City be allowed to provide service to the subject area along U.S. Highway 60, and provided a
map showing the requested area of service within Arizona Water Company's CCN area. By
letter dated June 1, 2010, Arizona Water Company, through its President, William M. Garfield,
declined the request and reminded the City that the Company had an existing water main
adjacent to the area, that it was able to meet the area's water service needs, that the area was

within the Company's CCN, and that the Company looked forward to working with persons
wishing to develop property in the area.

Contrary to the City's assertion in the December 5, 2013 meeting that it began providing
water service to the subject area before 1962, a map of the City's water system dated December
10, 1980, shows that the City provided no water service to the area at that time. Based on the
map and the foregoing representations by the City, clearly the City began providing water

service to the subject area after 1980 and perhaps in some areas as recently as 2011 to some of
the subject area.

Claim for Past Damages

As a direct and proximate result of the City's actions, the Company has incurred and is
incurring losses and damages, including the lost net revenues the Company was entitled to
receive from the customers the City unlawfully serves in the Company's CCN, from the date the
City started providing the infringing water utility services to the present date. The Company also
has other causes of action against the City, including intentional interference with prospective

economic advantage, intentional interference with the Company's contractual relations, trespass,
and inverse condemnation.

Statement of Damages and Offer to Settle

The City continues to unlawfully provide water utility service io the Property in direct
violation of A.R.8. § 9-516(A). Therefore, the Company demands that the City cease its service
to the Property and take all steps and action needed to connect the affected customers to the
Company's water system immediately. Should the City not reconnect the affected customers to

the Company's water system at the City's expense, the Company will do so and will seek to
recover the casts for that work from the City.

As a direct and proximate result of the City’s actions, the Company has incurred (or wili
incur) the following losses and damages:

1. For the past {ost net revenues from service provided by the City to the customers
in the Company's CCN fiom 1980 (estimated) (o the present date: $3,798,158.

This sum is based upon the calculations set forth in the attached Exhibit C. Ifthe
City has reliable evidence showing it began providing the unlawful, competing water service

E-MAH.: mail@uawater.com
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ARIZONA WATER company

Ms. Shelly Salazar June 3, 2014
City of Globe Page 4

later than 1980, the Company will consider such evidence and, if justified, adjust its damages
claim accordingly.

2. For the cost of connecting affected customers to the Company's waler system.
$2,008,600.

This sum is based upon the calculations set forth in the attached Exhibit "D."” Claim
is made for this sum in order to terminate future damages arising from the City's further
provision of water service to the designated locations within the Company's CC&N areas.

Accordingly, the City may settle this claim by paying the Company its Lost Revenues of
$3,798,158 and by connecting the affected customers to the Company's water system at the
City's own expense or by paying the Company's costs of $2,008,500 to do so.

If the Company must pursue legal action to recover its damages, it will also seek recovery
of its attorney's fees and litigation expenses. The Company expressly reserves its right to seek
and obtain declaratory or injunctive relief, and all other applicable legal or equitable remedies,
including accruing damages going forward.

We look forward to hearing from the City about this claim, and welcome an opportunity
to meet with City representatives.

Very yours,

Robert Spear
General Counsel

hac
Via PERSONAL SERVICE

E-MAIL: mail@azwater.com
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