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Executive Summary 

Daniel Bonow is Manager Land Development at Pulte Home Corporation (“Pulte”). Mr. 
Bonow describes Pulte’s concerns and questions regarding the proposed sale of all of Johnson 
Utilities, L.L.C.’s (‘‘my) assets to the Town of Florence. 

Pulte has been developing and building the over 3,100-acre Anthem at Merrill Ranch 
community within the Town of Florence and within JU’s service territory since 2004. As of 
May 1, 2014, over 2,000 homes have been sold within this community, and it is expected to 
have approximately 9,000 homes when it is built out. 

JU proposes to sell utility assets already constructed for use within the Anthem at Merrill 
Ranch community to the Town, and transfer hook-up fees already collected but not used to the 
Town. Mr. Bonow testifies that it is important to Pulte that the Town assume JU’s existing 
agreements to protect existing agreements. Mr. Bonow also asks how the already-collected 
hook-up fee funds will be handled after the sale. Pulte is working directly with the Town to try 
to address Pulte’s remaining questions regarding the proposed transaction. 

Pulte asks that the Commission continue its consideration of the CC&N extension request 
in docket number WS-02987A-12-0136 to avoid further delay if the proposed sale should not 
move forward as quickly as anticipated. 
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Q. 
A. 

Q. 
A. 

Q. 
A. 

Q. 
A. 

Please state your name, position, business address, and telephone number. 

My name is Daniel Bonow. I am a Manager of Land Development at Pulte Home 

Corporation (“Pulte”). My business address is 16767 Perimeter Dr., Suite 100 Scottsdale, 

Arizona 85260. 

Have you ever testified at the Arizona Corporation Commission before? 

No. 

Why has Puke intervened in this proceeding? 

Pulte has been in the process of developing and building the over 3,100-acre Anthem at 

Merrill Ranch community within the Town of Florence and within Johnson Utilities, 

LLC’s (“Ju’s”) certificated service territory since 2004, and the proposal to transfer JU’s 

assets and agreements to the Town of Florence during this development and construction 

process will affect Pulte in significant ways. As of May 1, 2014, more than 2,000 homes 

have been sold within Anthem at Merrill Ranch, and we estimate there will be 

approximately 9,000 homes within the master planned community when it is built out. It 

is critical for the existing Anthem residents and for Pulte to ensure that water and sewer 

service continues uninterrupted, and that the transition occurs in a manner that presents 

no significant negative effects for the affected parties. 

How will Pulte likely be affected by the proposed sale? 

Initially, Pulte is affected by the timing of this proceeding. As part of the ongoing 

development process, JU was requested to serve a parcel, referred to as Merrill Ranch 

Expansion #l. On April 6, 2012, JU filed an application [docket number WS-02987A- 

12-01361, to expand its CC&N to respond to this request. The application is still 

pending, and Puke would like the Commission’s consideration and approval of the 

application to go forward now without further delay as Pulte needs to have utility service 

to proceed with its plats for the property, regardless of the outcome or timing of this case. 

Pulte appreciates the Town’s statement of intent to serve the expansion property should 

the sale of JU assets be approved as stated by Mr. Montoya on page 6 of his Direct 

Testimony. 
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Q. 
A. 

Second, the proposed transfer of assets and loss of Commission oversight raises a 

number of questions regarding the future of Pulte’s in-process master utility agreements 

and line extension agreements with JU. Pulte understands that the Town will assume 

JU’s commitments under JU’s existing line extension agreements and master utility 

agreements. The Town’s assumption of all the existing agreements is an essential term 

for Pulte because, as part of the sale, JU is transfeiying its assets and entitlements that 

have enabled JU to comply with the existing agreements, raising the significant 

possibility that JU will be unable or unwilling to perform its contractual commitments 

after the closing. We look forward to seeing more details regarding the assignment and 

assumption as they are made available. 

Other questions raised relate to the contracting parties’ reference in existing utility 

agreements to some Commission processes that may not apply in the same manner going 

forward given that the Commission would no longer regulate service. For example, both 

JU and Pulte have already made significant investments in water and sewer infrastructure 

intended to serve future Anthem residents. Pulte has contributed land and facilities, and 

JU has constructed the Anthem wastewater treatment plant, wells, and storage for the 

community. JU has for a number of years collected non-refundable hook-up fees from 

Pulte. These hook-up fees were collected to fund certain off-site infrastructure 

construction, and the Commission has strict policies regarding accounting procedures and 

the types of infrastructure that may be funded with hook-up fees. JU proposes to transfer 

the remaining balance of the hook-up fee funds to the Town, but it is not clear yet from 

the available testimony how the Town will administer the existing hook-up fee funds. 

What questions do you have about the draft Asset Purchase and Lease Agreement? 

Most of my questions can be addressed directly with Town, and we are working to do so 

now. For example, the purchase agreement lacks detail regarding how current 

construction work-in-progress will be transitioned. 

As another example, the drafts attached to Mr. Montoya’s testimony identify only 

one of the two Anthem master utility agreements in the attached list of master agreements 
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Q. 
A. 

Q. 
A. 

to be assigned to the Town. Both agreements will need to be assigned and assumed by 

the Town. The Town’s assumption of JU’s obligations in all existing agreements will 

address many of my remaining questions. We would like to see the form of the 

assignment and assumption agreement that the Town will use to assume JU’s obligations 

under the various agreements when it is available. 

Do you have any issues that should be specifically considered by the Commission? 

The Commission will consider whether the transfer of assets is in the public interest, and 

it is not my intent to list all public interest factors that might be identified for 

consideration by the other parties, such as RUCO as to consumer interests. As to Pulte 

specifically, we would like further clarification regarding how the Town will hold and 

use the hook-up fee funds already collected by JU as it would be in the public interest to 

ensure that such funds are used for the purposes they were collected. It is also important 

that ail existing agreements are assumed. 

Does Pulte support or oppose Johnson Utilities, L.L.C.’s application in this case? 

In general, Pulte does not oppose the proposals to transfer JU’s assets to the Town of 

Florence and extinguish its CC&N on reasonable terms that are sufficiently protective of 

the interests of affected customers and parties with existing agreements. A number of the 

terms proposed by the Town in its testimony should provide some protection, such as 

keeping rates the same for at least 18 months after the sale. Pulte is working quickly to 

address Pulte’s remaining questions, and review information shared by other parties, and 

so I’ll reserve the right to ask additional questions and take additional positions as this 

process moves forward. 
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TESTIMONY OF STEVE PRATT 

Q. Name, address, and purpose for testimony. 

9. My name is Steve Pratt. My wife and I own a home on Macaw Ct. in Johnson 

Ranch. Johnson Utilities provides our house water and wastewater services. Along with 

three other customers (Todd Hubbard, Alden Weight, and Karen Christian), we intervened 

in this proceeding to speak to our concerns with the potential transfer of assets to the 

Town of Florence (TOF). Incidentally, we prefer the term "customer" to "ratepayer" as 

'ratepayep sounds too much like a person whose only value is to pay whatever rate is 

demanded while customers receive "customer service" in return. At the request of 

Johnson Utilities we have consolidated comments so as not to unnecessarily add 

redundancy to the proceeding. 

Q. What are your concerns? 

A. If the asset transfer takes place, we want assurance that safe, adequate, and 

reliable service will be provided at rates that will forever be "just and reasonable". Neither 

-1 - 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

nyself nor the other customer-interveners are attorneys and any reference we make to 

ules, regulations, or statutes are not intended to reflect conclusions of law or legal or 
brofessional opinions. Our analysis and comments are simply "the common sense way we 

;ee it" as customers. I will give our perspective on what we, as customers, consider to be 

he attributes of "just and reasonable" rates, how the Arizona Corporation Commission 

night view its role in this docket, and offer a potential path forward. 

2. Are you concerned that "just and reasonable" rates might not result if the 

TOF acquires the assets of JU under the terms of the draft Purchase Agreement? 

4. Yes. Our analysis indicates that the total revenue necessary to provide adequate 

iervice post-sale will be significantly higher than the revenue necessary to provide 

idequate service if the assets are not sold. In addition, in a presentation to the TOF 

2ouncil on March 26, one of the major benefits to the town mentioned by the firm which 

ielps Florence set rate policy was "Annual financial contribution from acquired utility to 

3eneral Fund, thus limiting need for additional taxes." 

The firm's representative also presented a Revenue and Cost of Service projection chart, a 

npy of which is reproduced on Attachment I to this testimony. That chart indicates an 

?xpectation that the TOF, once out from under ACC oversight, could choose to take 

advantage of an opportunity to annually and exponentially increase revenue above Cost of 

service for the foreseeable future. If I read the chart correctly, this might generate $10 

idillion in revenue above Cost of Service in 2025 and $30 Million in 2033. These were 

abeled "conservative" estimates because, according to the consultant, there is room to 

ncrease revenue even faster. 

2. What is the problem with generating revenue above Cost of Service? 
4. To us. San Tan Vallev customers. rates aeneratina revenue above Cost of Service 

are not "iust and reasonable" as we believe the ACC requires just and reasonable rates to 

mduce revenue that is no higher than Cost of Service. It appears that TOF intends on 
sing utiltty revenue exceeding Cost of Service to subsidize city services. 
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Zustomers within TOF might pay the same rates as San Tan Valley customers, but would 

?eceive an offsetting benefit from lower taxes relative to the services they receive. 

Zustomers outside the TOF would simply pay the increased bill and not receive either the 

associated tax relief or city-provided services they would be paying for. 

4 major concern of ours, therefore, is the lack of independent, well-funded, professional 

oversight. Who decides what 'just and reasonable" rates are? Will the ACC "just and 

reasonable" standards apply? What recourse do we have if rates are not just and 

reasonable? Will this require a court challenge? Where will the resources come from to 

contest a 'just and reasonable" finding by TOF? It appears to us that the TOF, or at least 

its rate consultant, believes the TOF can race down the revenue road with the throttle wide 

open, at ever increasing speeds, with no traffic cops in sight. Whatever the market will 

bear" might be TOF's 'just and reasonable" standard, which does not seem either fair or 

appealing to us. 

Q. Do you have assurance that, after the sale, service will be safe, adequate, and 

reliable? 

A. No. It is unclear whether correctly calculated just and reasonable rates will produce 

enough revenue to adequately maintain the system under the terms of the draft Purchase 

Agreement included in Mr. Hodges' testimony. It seems to us this question must be asked, 

analyzed, and answered by the ACC. Perhaps this is an area of inquiry that the ACC and 

its Staff can take up as part of its mandate in this particular asset transfer request, and 

perhaps generically the ACC should adopt a policy to do so whenever it is tasked with 

assessing whether or not an asset transfer that involves regulatory regime change is in the 

public interest. 

Q. 
A. 

decisions and some (but not near all for Heaven's sake) documents in Docket WS- 
02987A-08-0180, Johnson Utilities' (JU's) last rate case. I also reviewed some applicable 

What do you mean by "regulatory regime change"? 

In preparation for this case I reviewed the draft Purchase Agreement, as well as 
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statutes and ACC regulations. The ACC applied various standards of review to ultimately 

arrive at JU's existing rates. 

Based on my review, it appears that the ACC employs an exquisitely complex regulatory 

process to ensure that Fair, just and reasonable outcomes are offered to balance the 

interests of customers and state-sanctioned-monopoly service providers. An army, or at 

least a large platoon, of attorneys, consultants, accountants, engineers and a professional 

regulatory staff participate to achieve the desired public interest balance. On March 8, 

201 3 Johnson Utilities submitted a document indicating it did not expect the need to 

change rates until at least July 1, 201 9. I suspect, therefore, that the utility believes 

current rates produce revenue that is at least sufficient to provide safe, reliable, and 

adequate service until at least 201 9. 

On the other hand, we are unsure what standards or formulas will be used to establish 

revenue under the TOF regulatory regime, or whether TOF will attempt to increase rates 

prior to July 1,201 9. Apparently, this is an unknown, if internal secret, at the TOF. 

Certainly the process will be not anywhere near as intricate as that used by the ACC. The 

difference between these two processes is what I mean by "Regulatory Regime Change". 

An increase in rates or revenue necessarv to provide safe. adequate. and reliable service 

due solelv to a chanw in asset ownership does not seem reasonable or fair to us. 

Q. What factors are you concerned with in different rate+etting approaches? 

A. Primarily factors related to investment, although some questions linger about how 
affiliated interest transactions will be scrutinized under the proposed management 

agreement. In the Docket above, Decision 73992, page 2, paragraph 6, the Commission 

notes that JU did not dispute a fair value rate base determination of $14,855,940. My 

understanding of fair value rate base is that this is the amount of investment that the 

owner-investors have in JU and the amount they are entitled to earn a fair, just and 

reasonable return on. I believe the company was allowed to earn a rate of return of 8% on 
its $15 Million investment. As far as I can tell, the formula for determining the just and 

reasonable amount of money the company can collect from customers is something like: 
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[Operating Expenses + Required Line Extension Refunds + [8%W 4,855,94011 

Doing the arithmetic: 
[Operating Expenses + Required Line Extension Refunds + $1,188,4751 

n the formula, I use "Required Line Extension Refunds" in place of 'Depreciation" that 

nppears in some of the documents because it appears that the vast majority of JU's 

jepreciable plant was originally paid for pursuant to Line Extension Agreements that are 

subject to refund. Understanding how those agreements are treated in the revenue 

jetemination of the two regulatory regimes is one of the key items we, consumer- 

nterveners, are scratching our heads over. I believe the balance owing was over $1 06 

Million at yearend 2012 (2012 Balance Sheet - Advances in Aid of Construction). 

Q. Might the Town of Florence use a different formula? 
9. They have not indicated how they would determine how much revenue they want to 

raise, just that revenue is expected to exceed Cost of Service by increasing amounts each 

iear. However, in 2012 the Town of Florence conducted a rate study which I reviewed 

and, to best of my knowledge and belief, set rates based on cash flow needs, rather than a 

rate of return on investment, similar to this formula: 
[Operating Expenses + Debt Service] 

Q. Why would it be a problem if this were the formula Florence uses to set rates? 
A. The TOF might, on a cash basis, attempt to charge us, customers, for operating 

expenses, PLUS debt service on the $121 Million loan used to purchase the assets, PLUS 

add enough cash to make Line Extension Agreement payments since the TOF has agreed 

under the Purchase Agreement to take over those payments. Debt service on the $121 

Million loan in the Purchase Agreement seems to be in the neighborhood of $1 1 Million per 

year, so the new revenue required from rates for the TOF would be approximately: 

[Operating Expenses + Line Extension Refunds + $1 I ,000,000] 
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$1 1 Million is significantly more than $1,188,475 so we, as consumers, see a big problem 

down the TOF revenue road: Increased rates or reauired revenue solelv as a result of the 
transfer of assets to TOF and reaulatorv rea ime chanae does not seem fair to us. This 

seems inevitable if TOF seeks to include the full purchase price in rates. 

Q. 
A. 

purchase the assets PLUS pay off the line extension agreements used to originally 

purchase the same assets, it seems to us that customers are being asked to pay twice for 

the same assets. In fact, consumers and homeowners, i.e. us, the customer-intenreners 

and our neighbors, have, in the past, directly or indiredly, also dutifully paid our "hook-up" 

Fees to connect to the system. As I understand it, these are reflected in the 2012 JU 

Annual Report as $87 Million as "Contributions in Aid of Construction". It looks to us. as 

consumers. like we Paid for assets that we will now be asked to Dav for aaain which we do 

not consider to be fair. 

Why does this seem unfair to you? 

Since we - the consumers -would be asked to pay off the $121 Million loan used to 

Q. 

the 2012 Annual Report submitted to the ACC? 

A. 

What is the depreciated original cost of the fixed assets of Johnson Utilities in 

The total net fixed assets is $1 89,103,285. 

Q 
make for these $189,103,285 in assets under the draft Purchase Agreement, 

excluding interest on the $121 Million loan? 

A. 

And what do you believe total payments might be that customers are asked to 

If I understand the accounting correctly, that would be: 

Loan Amount $121,000,000 

Future Line Extension Agreement Refunds (Advances in Aid) 106,191,515 

Unamortized Hook-up fees (Contributions in Aid) 69,981,225 

Total $276,172,740 
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do not know how the accounting would work, but if this same transaction were to take 

,lace between JU and another private entity on the open market, I believe the ACC might 

equire an acquisition adjustment to the books of approximately $1 00 Million. 

1. 
adjustments in rates? 

4. 

4CC stated: 

To your knowledge, has the ACC addressed Inclusion of acquisition 

Yes. In my research I discovered that in Decision No. 63584, April 24, 2001 the 

"Arizona-American is cautioned that the Commission will require Arizona- 

American to demonstrate that clear, quantifiable and substantial net 

benefits to ratepayers have resulted from the acquisition of Citizens' 

systems that would not have been realized had the transaction not 

occurred before the Commission will consider recovery of any acquisition 

adjustment in a future rate proceeding." 

9. Are you concerned with the financing terms Included in the draft Purchase 
Agreement? 

9. Yes. Under the draft Purchase Agreement, the TOF will purchase the assets for 

S121 Million and compensate the owner with 30 year tax-free revenue bonds that carry 

interest-only payments of 6.625% for the first 5 years and 8% thereafter. TOF planning 

documents and news reports indicate it can sell revenue bonds for 4.5%. Over the life of 

the bonds, we, the customers, might be asked to pay more than $100,000,000 over what 
tve would consider "just and reasonable" finance charges. We don't think this is fair. 

Q. How would you approach establishment of just and reasonable rates if the 
sale is consummated? 

9. As a customer, it seems that a just and reasonable net investment on which debt 

service can be included in the rates needs to be consistent with Title 12 of Arizona 

Revised Statutes, specifically 12-1 122 which requires the value of assets acquired to be 

determined by ascertaining the most probable price that the property would bring if 
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sxposed to the open market. The lawyers can argue about that - it is simply my plain 

reading. 

Since it is my understanding that the ACC regulatory regime allows JU to generate cash 

flow of 8% from approximately $15,000,000 in investment, this seems to me to be a 

reasonable place to begin to estimate what the assets might fetch on the open market by 

an investor seeking a similar market-based rate of return. But I am no expert here and I 

am not trying to value the assets. Given the intricacies of ACC processes, I suspect highly 

specialized people would need to be employed to determine value. It is unclear whether or 

not TOF had a business valuation done that would comply with Title 12. Nevertheless, the 

gulf between $15 Million and $121 Million, and our belief that we are paying more than 

once for the same assets, gives us pause and greatly concerns us. 

Q. Should the ACC concern itself with whether or not the purchase price is fair? 

A. I have no opinion on whether or not the ACC should concern itself with the 

purchase price, but I believe the ACC should be greatly concerned with any situation in 

which revenue produced by “just and reasonable” rates and revenue required to provide 

safe, reliable, and adequate service are mutually exclusive. That could be the case here 

and that could endanger the public. 

Q. Explain. 

A. 

the financial structure of the utility enterprise requires revenue sufficient to service $1 21 

Million @ 8%, it is highly likely that the enterprise will not have sufficient funds to provide 

adequate service. As customers, we find this a bad situation. In this case, the TOF has 

publicly indicated that it does not intend to use general tax revenue to assist in paying off 

the bonds for revenue shortages, so it is unclear how service needs would continue to be 

met. The result would mean that our stated goal as customers would not be met. To 

repeat We want assurance that safe, adequate, and reliable service will be provided 
at rates that will forever be “just and reasonable.” 

If just and reasonable revenue includes debt service on just $15 Million @ 4.5% and 
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Q. How might the ACC determine just and reasonable revenue, not for the 

purpose of actual rateemaking, but for the purposes of running the public interest 

test? 
A. I would recommend a principle stating that revenue required to operate the utility 

should not be increased simply as a result of the transfer of assets to a new owner with a 
different regulatory regime. In this case, potential irreparable harm is possible - either the 

ability to provide safe, adequate, and reliable service might be jeopardized or a 

requirement to illegally increase revenue levels above just and reasonable levels to 

provide adequate service is required. This is simply because of the change in regulatory 

regime. If a private owner were acquiring JU assets we likely would not be having this 

conversation because the regulatory regime would not change. why should we, the 

customers, be penalized financially becauke of a decision we had no authority oveR 

Q. How should we proceed? 

A. 

I will refer to as the Original Position. 
One way to proceed is for the parties to view the assets from the standpoint of what 

Q. Describe the Original Position? 

A. JU has been operational since 1997. Since that time it has had one rate case - 
beginning in 2008 - and anticipates it may have another in 2019. It is regulated by the 

ACC with all of its fancy rules, regulations, methods, and decisions. It is a known quantity 

and investments have been made by the utility using both its own capital (about 

$1 5,000,000) and customer financed capital (about $200 Million). Customers built houses, 

took out mortgages, paid hook-up fees and paid rates in amounts sufficient to pay Line 

Extension refunds relying on the protections and assurance of the ACC in making sure 

they would be treated fairly and only paying once for the original cost of assets used to 
provide service. There was a Regulatory Compact that balanced the interests of the 

customer and monopoly service provider. 

Now the Town of Florence wishes to take over the assets of the company and provide 

water and wastewater service. From the standpoint of the Original Position, ask yourself 

-9- 
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vhat a just and reasonable investment would look like had the TOF been the owner of the 

issets all along. Had this been the case, the customers would have perhaps paid utility 

svenue bonds to build plant, made Contributions in Aid of Construction to build the plant, 

)r had developers provide line extensions which would be paid back through customer 

;ervice charges. Or some combination of all three. 

iowever, in neither case above, under a constant regulatory regime, would customers be 

isked to pay twice for the same assets - in other words they would never be asked to take 

)ut revenue bonds to pay for all of the assets of the system PLUS make contributions to 

lay for the same assets PLUS reimburse developers for Line Extension costs of the same 

wets. A just and reasonable revenue requirement should include debt service no higher 

han that which would exist had the TOF owned the facilities all along. To argue otherwise 

s to argue that asset transfers among entities can be utilized to artificially inflate the 

iriginal cost of facilities when first dedicated to public service which is the ONLY cost 

xstomers should be responsible for. As customers. we do not believe this is fair. 

3wime chanae should not harm customers. 

3. Please summarize your testimony. 

4. As customers, we are participating in this proceeding out of concern for our 

mmmunity. We are not compensated for these efforts other than the desire to provide 

:houghtful, useful input to the ACC as it seeks to fulfill its constitutional and statutory 

nandates on behalf of the people of the State of Arizona; in particular, we hope you will 

mnsider the position we find ourselves in and help us seek out fair outcomes. 

Ne are customer-interveners. We don’t know much about Arizona regulatory practices or 

:he internal workings of Johnson Utilities or the Town of Florence or the Arizona 

:orpotation Commission. If we have not interpreted the regulatory, economic, accounting, 

ir engineering landscape correctly, we simply ask that others who work on these matters 

mfessionally let us know the error of our ways and address our concerns. 

-1 0- 
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t seems to us that some obligatory, independent oversight of the transaction and resulting 

evenue requirement determinations must be possible under the current statutory scheme. 

'he Commission's regulations under R14-2-402(0) and R14-2-602(D) must serve some 

~urpose other than as a box check-off exercise. In fact, it appears the boxes in these 

egulations have yet to be checked off and no waiver has, to our knowledge, been granted 

)y the ACC. The regulation requiring disclosure of the impact on customers should 

nclude, as discussed above, a discussion of the impact of regulatory rate setting regime 

hanges. 

t is our understanding that state law exempts municipalities such as Florence from ACC 

bversight while at the same time imposes on municipalities a rigorous "just and 

easonable" standard, the same standard used by the ACC. While we are not lawyers and 

lave not researched the legislative history, we believe the intent of state law is to be more 

han a paper tiger. It must have some meaningful and substantive effect unless one were 

o believe, which we cannot, that the Arizona State Legislature intended the people of San 

ran Valley should become road kill on a municipalrty's highway to fiscal prosperity. 

1. 
4. 

E 

Does this complete your testimony? 

Yes, it does. Thank you for allowing the consumer-interveners to participate. 

RESPECTFULLY SUBMITTED this 8th day of May, 2014 

.STEVE-PRATT 
Y 

65 E Macaw Ct. 
San Tan Valley, Az. 85143 
Steve-Dratt@cox. net 
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[N THE MATTER OF THE APPLICATION 1 
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INTRODUCTION. 

PLEASE STATE YOUR NAME, OCCUPATION AND BUSINESS 
ADDRESS. 

My name is Charles A. Montoya. I am employed as the Town Mana er for 
the Town of Florence, Arizona. My business address is 775 N. Main 5 treet, 
P.O. Box 2670, Florence, Arizona 85 132. 

HAVE YOU PREVIOUSLY TESTIFIED IN ANY OTHER 
PROCEEDINGS BEFORE THE ARIZONA CORPORATION 
COMMISSION? 

No. 

PURPOSE OF TESTIMONY. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

On December 3 1,201 3, Johnson Utilities, L.L.C. (“Johnson”) filed an 
Application for Approval of the Sale and Transfer of Assets and Conditional 
Cancellation of Certificate of Convenience and Necessity (the “Johnson 
Application” The Johnson Application was filed as a result of ongoin 

the acquisition of the assets of Johnson, and Johnson’s entity, Southwest 
Environmental Utilities (“Southwest”) by the Town. In my testimony I will 
describe the Town, its current utilit operations, the proposed transaction 

assets of Johnson by the Town is in the public interest. 

! negotiations b. etween the Town of Florence (the “Town”) and Johnson or 

between the Town and Johnson, an (Y the reasons why the acquisition of the 

DESCRIPTION OF THE TOWN OF FLORENCE. 

PLEASE DESCRIBE THE TOWN OF FLORENCE, ARIZONA. 

The Town of Florence is an Arizona munici a1 co oration which was 

25,536 peo le, althou h the current population is now estimated to be in 

approxiniately 62 s uare miles. Two maps illustrating the Town’s municipal 

- 2. 

founded in 1866. As of the 20 10 census the ! i !  own ad a population of 

excess of 2 ! ,000 peop f e. The area within the Town’s municipal limits is 

boundaries and the F own’s planning area are attached as Attachment land 

The Town is a municipal water and wastewater treatment provider which 
delivers otable water and effluent, as well as wastewater treatment services 

treatment services to the facilities of Pinal County, the State of Arizona, the 
United States, and several rivate prison facilities within the Town. 

(“DAWS ) from the Arizona Dept. of Water Resources (“ADWR 7 which is 
current1 rated at approximately 13,500 acre feet, or enough le all and 

to the pu !i lic. The Town also supplies potable water and wastewater 

AccordinEly the Town ho f ds a Designation of Assured Water Sup ly 

physica Y ly available water for approximately 100,000 people. - f : $  he own alsc 
3 
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District 
States Bureau of 

allotment of water from the 
for 2,048 acre feet of CAP water per year. 

Agency pursuant to Section 

DOES THE TOWN OF FLORENCE CURRENTLY PROVIDE 
WATER AND WASTERWATER SERVICE OUTSIDE ITS 
MUNICIPAL LIMITS? 

Yes, the Town does provide water and wastewater treatment service outside 
its municipal limits at this time. 

WILL THE TOWN OF FLORENCE PROVIDE WATER AND 
WASTERWATER SERVICE OUTSIDE ITS MUNICIPAL LIMITS IF 
THE SALE OF ITS ASSETS IS APPROVED? 

Yes. If the sale of Johnson’s assets is approved by the Commission and by 
the voters of the Town, the Town will continue to provide water and 
wastewater service outside of its municipal limits to the current and future 
customers of the applicant’s system. 

PLEASE DESCRIBE THE PROPOSED ASSET PURCHASE 
TRANSACTION BEWEEN THE TOWN OF FLORENCE AND 
JOHNSON UTLITIES. 

Because the Town is alread a water and wastewater service provider, the 

ensure that it would be the service provider to all o the 62 square miles 
which is currently within the Town’s boundaries, as well as any areas which 
ma be annexed into the Town in the future. In fact, a’substantial annexatior 

pending. +here fore, with the authorization of the Florence own Council, 
the Town has been workin diligently towards finalizing the terms and 

ac uire the assets and operations of Johnson, including the right and the 

current and future customers residing within Johnson’s CC&N. 

P acquisition of the assets of Y ohnson Utilities would rovide a means to 

of t  K e Ma ic Ranch community, an area currently served b Johnson, is 

conditions of an asset purc a ase and lease agreement where the Town would 

ob P igation to provide water and wastewater utility services to all of the 

F 
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Q* 
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A. 

WHEN DO YOU BELIEVE THE ASSET PURCHASE AGREEMENT 
WILL BE COMPLETED? 

Barrin any unanticipated difficulties, the final draft of the Agreement 
should%e ready for resentation to the Florence Town Council in the 
immediate hture . 8nce  approved, the Florence Town Council would 
authorize the Mayor to sign the A reement on behalf of the Town. Howevei 
before the transaction can procee to actual com letion, Johnson will have 
to receive the authorization of the Corporation ommission and the Town 
will have to receive the authorization of its voters at an election to be held o 
Ma 20,2014. While I am not a lawyer, it is my understanding that if either 

cp d 

of x ose approvals do not occur, the Agreement would be null and void. 

HOW DID THE TOWN AUTHORIZE AND SCHEDULE THE 
ELECTION? 

In February of this year, the Town Council a roved Resolution No. 142 1 - 
14, thereby authorizing an election to be h e l t b a y  20,2014 on the question 
of the ac uisition of the assets of Johnson Utilities, L.L.C. The election was 

IF THE RE UIRED VOTER AND COMMISSION APPROVALS 

The Town’s oal is to close escrow on the transaction before the end of the 
fiscal year, w a ich is June 30,20 14. 

schedule 1 according to the consolidated election law, A.R.S. $16-204. 

ARE OBTA PN ED, WHEN WOULD THE TRANSACTION CLOSE? 

HAVE YOU RECEIVED ANY REACTION FROM RESIDENTS OF 
THE TOWN REGARDING THE PROPOSED TRANSACTION? 

At the special meeting held March 26,20 14, the public reaction was all 
positive. 

CAN YOU DESCRIBE THE MAJOR TERMS FO THE ASSET 
PURCHASE AND LEASE AGREEMENT? 

Attached to m testimony as Attachment 3 is the latest draft of the Asset 

me authorization to continue the negotiations with Johnson. The attached 
document while not a roved by the Council, is the current document 
between the Town an8fohnson. The document will go before the Council i n  
the near future. 

Purchase and 4: ease Agreement. On March 26,20 14 the Town Council gave 

The purchase price to be paid by the Town is $12 1,000,000 in the form of 
revenue bonds. In return, the Town would receive all the assets of Johnson 
Utilities which are available for use or necessa 

Agreement and in Schedule A . 
The Town will a ree to assume Johnson’s obligations under the existing 

for the operation of the 
utility business, other than those assets describe 7 in Section 1.02 of the 

Line Extension w greements. 
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The Town is to receive $2,500,000 in cash in Johnson’s off-site facilities 
hookup fee account and any balance it its CAGRD ad’uster fee account, as 
reduced by any shortfall from the October 20 13 CAGkD bill advanced by 
Johnson. 

The Town will assume all existing customer accounts and will receive all 
customer deposits held on account by Johnson Utilities at close of escrow. 

HOW WILL FLORENCE OWN THE ASSETS OF JOHNSON 
UTILITIES, L.L.C.? 

The Town will make the acquisition and will own the purchased assets in tht 
name of the Town of Florence, Arizona an Arizona municipal corporation, 
as will be reflected in the final draft of the Agreement. 

DOES THE TOWN INTEND TO SERVE ALL CURRENT AND 
FUTURE CUSTOMERS OF THE UTILITY SYSTEM REGARDLES! 
OF WHETHER SUCH CUSTOMERS ARE INSIDE O k  OUTSIDE 0 1  
THE TOWN’S MUNICIPAL BOUNDARIES? 

Yes. The Town will serve all current and fbture customers of Johnson 
Utilities, whether within or without the Town’s boundaries. 

WILL THE TOWN SERVE ALL FUTURE CUSTOMERS IN THE 
AREAS COVERED BY JOHNSON’S APPLICATIONS TO EXPAND 
ITS CC&N? 

Yes. 

DOES THE TOWN HAVE ANY PRIOR EXPERIENCE IN THE 
OPERATION OF A WATER AND WASTEWATER UTILITY 
SYSTEM? 

A. 

the Town has a 
and wastewater 

Yes. The Town built its second wastewater treatment facility in 1953 

ar 11. As stated in Section 3 above, 

requirements of 
requirements of 

WILL THE EXISTING CUSTOMERS OF JOHNSON UTILITIES OR 
THE TOWN EXPERIENCE ANY DISRUPTION IN THEIR SERVICE 
DURING OR AFTER THE ASSET TRANSFER? 

No. The Town is workin dili ently with Johnson to ensure that both the 

that end, the Town will enter into an agreement with Johnson to ensure that 
transaction and the trans P t g  er o assets takes place is a seamless manner. To 

h 
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Q* 

A. 

Q* 

A. 

Q* 

4. 

the transfer of assets will occur without causin an problems to the 
customers. It is the Town’s goal to make sure &at loth the existing and 
future customers of the Town’s utility system wherever located, receive the 
high level of service that the Town is known for. 

WHAT WILL HAPPEN TO THE CURRENT EMPLOYEES OF 
JOHNSON UTILITIES? 

During the transition period,. Johnson’s current em loyees will remain the 

employees will become employees of the Town of Florence unless they 
choose not accept employment with the Town. 

employees of Johnson Utilities. However, some, i P not all of the Johnson 

FUTURE RATES. 

HOW DO THE TOWN’S CURRENT WATER AND WASTEWATER 
RATES COMPARE WITH THOSE OF JOHNSON UTILITIES? 

The rates of the two systems are 
wastewater customer using of water with a %’ meter er 
month would have a rate of 
Town system. 

comparable. For example, a water and 

Johnson system and $7 1. 7 7 in the 

WHAT IS LIKELY TO HAPPEN TO THE RATES FOR THE 
CURRENT JOHNSON UTILITY CUSTOMERS AFTER THE 
TOWN’S ACQUISITION OF THE JOHNSON SYSTEM? 

Based upon the Town’s economic analysis of Johnson Utilities the Town 
does not intend to make any changes to the rates charged to Johnson’s 
current customers, as well those customers acquired after the acquisition, fo 
at least 18 months. Also, since the Town is re uired to conduct a rate study 

study and the imposition of new rates. 

ARE THERE ANY SAFEGAURDS OR CONTROLS WHICH 
WOULD PROTECT UTILITY CUSTOMERS OUTSIDE OF THE 
TOWN’S BOUNDARIES FROM UNREASONABLE RATE 
INCREASES OR THE DISCONTINUANCE OF SERVICE? 

prior to increasin utility rates ursuant to A. # .S. 6 9-5 1 1 .O 1, there is 
normally a signi P icant time lag !I etween the Town’s authorization of a rate 

Yes. Although the Town’s utility rates are not governed by the Corporation 
Commission, the Town is required to abide by state law when imposing 
utility rates on customers residing in other municipalities. 

A.R.S. 6 9-5 16(C) forbids a municipality which has acquired the facilities ol 
a public service corporation rendering service outside its boundaries from 
discontinuin service while it owns or controls the utility. See, Yuma Valley 
Land Co., L f C v. City of Yuma, 227 Ariz. 228 (201 1). 
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a municipality roviding water to 
rates whic R are the same or less thai 

A.R.S. 5 9-5 1 1 .O 1 requires that a municipality 
wastewater service shall not increase its rates 
supporting the rate increase, after which it 
intent to increase rates and then hold a 

Notwithstanding these im ortant statuto safeguards, it is the Town’s belie 

rates of the Johnson Utility customers for at least 18 months. This will allow 
adequate time for a rate study. 

CUSTOMER SERVICE. 

WHAT IS THE TOWN’S POLICY REGARDING CUSTOMER 
SERVICE? 

in water and 

that the public interest wi R be best serve 7 if the Town does not increase the 

The Town consistently endeavors to provide the hi hest level of customer 

residents to find out how the Town is doing. 
service possible to its utility customers. We annual f y send out a survey to 

CUSTOMER DEPOSITS. 

WHAT WILL BECOME OF JOHNSON UTILITIES CUSTOMER 
DEPOSITS AFTER THE ASSET PURCHASE AND TRANSFER? 

Pursuant to the Asset Purchase and Lease Agreement, customer deposits are 
considered part of the “Purchased Assets” under Section 0 1 .O 1 i) of the 
A reement. Once the customer deposits are transferred to the 4 own, they 
wi 9 1 be refunded pursuant to Town Code section 6 50.12 1. 

LINE EXTENSION AGREEMENTS. 

WHAT WILL BECOME OF JOHNSON UTILITIES’ LINE 
EXTENSION AGREEMENTS AFTER THE ASSET PURCHASE ANI 
TRANSFER? 

the system is 
on August 3 1 
during the 

Y 



* 

I 

2 

3 

4 

5 

6 

I 

8 

9 

IO 

1 1  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

9. 
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A. 

Q* 

4. 

3. 
4. 

PUBLIC INTEREST. 

WHAT ARE THE BENEFITS OF THE ACOUISITION OF THE 
ASSETS OF JOHNSON UTILITIES BY THE TOWN OF 
FLORENCE? 

The Town believes that the public will be well-served by Town ownership 
of the assets and operation of what is now Johnson Utilities. The Town 
desires to rovide solid, dependable service and consistent rates which 

s stem - while at the same time providing sufficient revenue to maintain the 
&ancia1 health of the enterprise. Future consolidation of the water and 
wastewater system of Johnson with that of the Town will ensure continued 
growth of the infrastructure required for service, so as to develo 
orderly fashion, the treatment capacity and water resources nee CP, ed in to an servicc 
a growing population. 

The Town has a long history of environmental responsibilit , commitment tc 
service and a responsive attitude toward its customers, and Y ooks forward to 
bringing those values to the customers, both present and hture, of Johnson 
Utilities. 

represent t R e minimum charges necessary to sustain the operation of the 

WHAT ACTION DOES THE TOWN OF FLORENCE RE UEST 
THE CORPORATION COMMISSION TO TAKE WITH 8EGARD 
TO THE APPLICATION OF JOHNSON UTILITIES? 

The Town of Florence asks that the Commission issue its order approving 
the sale and transfer of the assets of Johnson Utilities to the Town of 
Florence in accordance with the terms of the Asset Purchase and Lease 
A reement and approving the cancellation and extinguishment of the CC&b 

respectfully asked that the Commission issue its order within a tirnefrarne 
which allows for the Town to com lete its acquisition prior to the end of the 

DOES THIS CONCLUDE YOUR TESTIMONY? 

o B Johnson Utilities upon the closing of the transaction discussed herein. It i! 

Town’s fiscal year on June 30,20 P 4. 

Yes. 
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INTRODUCTION. 

PLEASE STATE YOUR NAME, OCCUPATION AND BUSINESS 
ADDRESS. 

My name is Charles A. Montoya. I am employed as the Town Mana er for 
the Town of Florence, Arizona. My business address is 775 N. Main 5 treet, 
P.O. Box 2670, Florence, Arizona 85 132. 

ARE YOU THE SAME CHARLES A. MONTOYA WHO FILED 
DIRECT TESTIMONY IN THIS CASE? 

Yes. 

PURPOSE OF TESTIMONY. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

The urpose of my rebuttal testimony is to respond, on behalf of the Town 

RUCO witness Robert B. Mease, and Puke Home Corporation witness 
Daniel Bonow. 

of F P orence, to the direct testimony of ACC staff witness Robert G. Gray, 

HAVE YOU REVIEWED THE DIRECT TESTIMONY OF ROBERT 
G. GRAY, ROBERT B. MEASE AND DANIEL BONOW? 

Yes. 

ON PAGE 3 OF THE STAFF REPORT OF MR. GRAY (Attachment 
RGG-1) MR. GRAY COMMENTS: 

“A January 3 1,20 14 ADEQ Status Report indicated that Florence’s North 
WWTP was not in compliance with permits, wastewater regulation andor 
Order /Judgment for the review period of October 1 ,2  102 to September 30, 
2013. 

Can you comment on this allegation? 

Yes. On July 20,2012 the Town received a Notice of Violation (NOV) from 
ADEQ (Case ID #132074 that the unit process tanks were in poor 
condition. On February 1 d, 20 14, the Town received an Opportunity to 
Correct Deficiencies (Case ID # 147248 for the same issue as the NOV. 

cost to make the re airs to the settling chamber and the aeration asins is 

settling cham i er and work will begin in the summer of 2014 when flows are 

B Town staff has been in contact with AD B Q throughout this time eriod. The 

approximate1 $1 5 B ,000.00, Funding has been identified to repair the 
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at minimum levels. Work has alread been initiated for re air of the aeratior 
basin with an expected completion cy ate in mid-summer op2014. 

“The Janua 3 1, 2014 ADEQ Status Report also found that Florence’s 

or issue a Notice of Opportunity to Correct or Notice of Vi0 ation and/or is 
in com liance with the OrdedJudgment and/or is in com liance with an 
Order/ f udgment for the review period of October 1’20 1 f to September 30, 
2013. 

P South WW -r P was not in violation at a level at which ADE will take actior 

ON PAGE 3 OF THE STAFF REPORT OF MR. GRAY (Attachment 
RGG-1) MR. GRAY COMMENTS: 

Can you comment on this allegation? 

Yes. With respect to the comment that the Town’s South WWTP “. . .was nc 
in violation at a level at which ADEQ will take action.. .” my understanding 
is that this means that the facility is not full in or out of compliance. The 

required submittals and time lines pursuant to the Consent Order have been 
met or are being met. 

ON PAGE 8 OF THE DIRECT TESTIMONY OF DANIEL BONOW, 
MR. BONOW STATES: 

South WWTP is under a Consent Order wit K ADEQ (WS 30-13) and all 

“As to Puke s ecificall , we would like fkrther clarification regarding how 
the Town wil hold an use the hook-up fee hnds  alread collected by JU a: 
it would be in the public interest to ensure that such fun s are used for the 
purposes they were collected. It is also important that all existing agreement 
are assumed. ’ 

cy P B  

Can you comment on Mr. Bonow’s request for clarification? 

Yes. Any hooku fees paid by Pulte Home Corporation which are provided 
to the Town b ohnson Utilities pursuant to the Asset Purchase Agreement 

already made to Johnson Utilities in lieu of any Town water and wastewater 
development impact fees which would otherwise be due. Pursuant to the 
terms of the Asset Purchase Agreement, the Town will accept the 
assignment of the Master Utility Agreements and Line Extension 
Agreements pertaining to Pulte Home Corporation, and will perform 
according to the terms of those agreements. 

by the Town for the urposes for which they were 
intends to credit F) ulte for the hookup fee payments 

ON PAGE 7 OF THE DIRECT TESTIMONY OF ROBERT B. 
MEASE, MR. MEASE STATES: 

“. ..a Citizens Advisory Board could be appointed that would provide the 
non-resident customers a voice to promote and address the concerns of the 
non-resident ratepayer.” 



. .  

i 

1 

3 

3 

5 

6 

7 

8 

9 

10 

1 1  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2.1 

25 

26 

27 

28 

Yes. The Town is aware that RUCO, ACC staff and other intervenors 
believe that the formation of a Citizens Advisory Board would help address 
some of the concerns which have been identified re arding the Town’s 
operation of a utility system serving nonresidents. w owever, I cannot, at this 
time, represent that the Town will commit itself to the formation of such a 
board, because that is a fundamental decision relating to the o eration of the 
utility system which can only be made by the Florence Town E ouncil. It is 
my o inion that the circumstances in which such boards have been formed 

DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY? 

by ot R er municipalities are different than those which exist in this case. 

Can you comment on Mr. Mease’s recommendation? 

Yes. 
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Q. 

A. 

Q. 

A. 

2. 

Q- 
A. 

Q. 

A. 

Q* 

A. 

INTRODUCTION. 

PLEASE STATE YOUR NAME, OCCUPATION AND BUSINESS 
ADDRESS. 

My name is Charles A. Montoya. I am employed as the Town Mana er for 
the Town of Florence, Arizona. My business address is 775 N. Main s treet, 
P.O. Box 2670, Florence, Arizona 85 132. 

ARE YOU THE SAME CHARLES A. MONTOYA WHO FILED 
DIRECT TESTIMONY IN THIS CASE? 

Yes. 

PURPOSE OF TESTIMONY. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

The urpose of my rebuttal testimony is to respond, on behalf of the Town 
of F P orence, to the direct testimony of ACC staff witness Robert G. Gray, 
RUCO witness Robert B. Mease, and Pulte Home Corporation witness 
Daniel Bonow. 

HAVE YOU REVIEWED THE DIRECT TESTIMONY OF ROBERT 
G. GRAY, ROBERT B. MEASE AND DANIEL BONOW? 

Yes. 

ON PAGE 3 OF THE STAFF REPORT OF MR. GRAY (Attachment 
RGG-1) MR. GRAY COMMENTS: 

“A January 3 1,20 14 ADEQ Status Report indicated that Florence’s North 
WWTP was not in compliance with permits, wastewater regulation and/or 
Order /Judgment for the review period of October 1 ,2  102 to September 30, 
2013. 

Can you comment on this allegation? 

Yes. On July 20,2012 the Town received a Notice of Violation (NOV) from 
ADEQ (Case ID #132074 that the unit process tanks were in poor 
condition. On February 1 d, 201 4, the Town received an Opportunity to 
Correct Deficiencies (Case ID ## 147248 for the same issue as the NOV. 
Town staff has been in contact with AD A Q throughout this time eriod. The 
cost to make the re airs to the settling chamber and the aeration asins is 
approximate1 $15 8 ,000.00. Funding has been identified to repair the 
settling cham 4; er and work will begin in the summer of 2014 when flows are 
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A. 

Q. 

A. 

Q- 

at minimum levels. Work has alread been initiated for re air of the aeratioi 
basin with an expected completion 2 ate in mid-summer o P 2014. 

ON PAGE 3 OF THE STAFF REPORT OF MR. GRAY (Attachment 

“The Janua 3 1,20 14 ADEQ Status Report also found that Florence’s 
South WW P was not in violation at a level at which ADE will take actio] 
or issue a Notice of Opportunity to Correct or Notice of Vi0 ation andor is 
in corn liance with the OrderIJudgment and/or is in com liance with an 

2013. 

RGG-1) MR. GRAY COMMENTS: 

9 ;Y 

Order/ 9 udgment for the review period of October 1,201 ! to September 30, 

Can you comment on this allegation? 

Yes. With respect to the comment that the Town’s South WWTP “. . .was nc 
in violation at a level at which ADEQ will take action.. .” my understanding 
is that this means that the facility is not full in or out of compliance. The 
South WWTP is under a Consent Order wi x ADEQ (WS 30- 13) and all 
required submittals and time lines pursuant to the Consent Order have been 
met or are being met. 

ON PAGE 8 OF THE DIRECT TESTIMONY OF DANIEL BONOW, 
MR. BONOW STATES: 

“As to Pulte s ecificall , we would like hrther clarification regarding how 
the Town wil hold an use the hook-up fee hnds  alread collected by JU as 
it would be in the public interest to ensure that such fun s are used for the 
purposes they were collected. It is also important that all existing agreement 
are assumed. ’ 

cy P B  

Can you comment on Mr. Bonow’s request for clarification? 

Yes. Any hooku fees paid by Pulte Home Corporation which are provided 
to the Town b ohnson Utilities pursuant to the Asset Purchase Agreement 

already made to Johnson Utilities in lieu of any Town water and wastewater 
development impact fees which would otherwise be due. Pursuant to the 
terms of the Asset Purchase Agreement, the Town will accept the 
assignment of the Master Utility Agreements and Line Extension 
Agreements pertaining to Pulte Home Corporation, and will perform 
according to the terms of those agreements. 

ON PAGE 7 OF THE DIRECT TESTIMONY OF ROBERT B. 
MEASE, MR. MEASE STATES: 

by the Town for the urposes for which they were 
intends to credit f: ulte for the hookup fee payments 

“. . .a Citizens Advisory Board could be appointed that would provide the 
non-resident customers a voice to promote and address the concerns of the 
non-resident ratepayer.” 
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Can you comment on Mr. Mease’s recommendation? 

Yes. The Town is aware that RUCO, ACC staff and other intervenors 
believe that the formation of a Citizens Advisory Board would help address 
some of the concerns which have been identified re arding the Town’s 
operation of a utility system serving nonresidents. If owever, I cannot, at thi: 
time, represent that the Town will commit itself to the formation of such a 
board, because that is a fundamental decision relating to the o eration of the 
utility system which can only be made by the Florence Town 5 ouncil. It is 
my o inion that the circumstances in which such boards have been formed 
by ot R er municipalities are different than those which exist in this case. 

DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY? 

Yes. 

Q. 
A. 
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BOB STUMP - Chairman 

Arizona Corporation Commission 
DOCKETED 

ORIGINAL APR 0 9 2014 
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BRENDA BURNS 
BOB BURNS 
SUSAN BITTER SMITH 

Docket No.: WS-02987A-13-0477 
[N THE MATTER OF THE APPLICATION 

DBA JOHNSON UTILITIES COMPANY FOR 

NOTICE OF FILING 
APPROVAL OF SALE AND TRANSFER 

DIRECT TESTIMONY OF CANCELLATION OF ITS CERTIFICATE OF 
CONVENIENCE AND NECESSITY. 1 CHARLES A. MONTOYA 

OF JOHNSON UTILITIES, LLC ) 

) 
DF ASSETS AND CONDITIONAL 1 

) 

) 

The Town of Florence, an Arizona municipal corporation, files herewith the Direc 

restimony of Charles A. Montoya in the above-captioned docket. 

Attorney 
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Original and thirteen (1 3) copies filed this 9th day of April, 2014, with: 

Arizona Corporation Commission 
Docket Control 
1200 W. Washington Street 
Phoenix, AZ 85007 

A copy of the foregoing document was mailed this 
9th day of April, 2014 to: 

Lyn Farmer, Chief Administrative Law Judge 
Hearing Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, AZ 85007 

Teena Jibilian, Administrative Law Judge 
Hearing Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, AZ 85007 

Janice Alward, Chief Counsel 
Legal Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, AZ 85007 

Steve Olea 
Utilities Division 
Arizona Corporation Commission 
1200 W. Washington Street 
Phoenix, AZ 85007 

Jeffiey W. Crockett 
Brownstein Hyatt Farber Schreck, LLP 
One East Washington Street, Suite 2400 
Phoenix, AZ 85004-2202 
Attorney for Johnson Utilities, LLC 
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1. 

Q- 

A. 

Q* 

A. 

2. 

Q. 
A. 

3. 

Q* 
A. 

INTRODUCTION. 

PLEASE STATE YOUR NAME, OCCUPATION AND BUSINESS 
ADDRESS. 

My name is Charles A. Montoya. I am employed as the Town Mana er for 

P.O. Box 2670, Florence, Arizona 85 132. 
the Town of Florence, Arizona. My business address is 775 N. Main 8 treet, 

HAVE YOU PREVIOUSLY TESTIFIED IN ANY OTHER 
PROCEEDINGS BEFORE THE ARIZONA CORPORATION 
COMMISSION? 

No. 

PURPOSE OF TESTIMONY. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY? 
On December 31,2013, Johnson Utilities, L.L.C. (“Johnson”) filed an 
Application for Approval of the Sale and Transfer of Assets and Conditional 
Cancellation of Certificate of Convenience and Necessity (the “Johnson 
Application” The Johnson Application was filed as a result of ongoin 
negotiations 6 etween the Town of Florence (the “Town”) and Johnson or 
the acquisition of the assets of Johnson, and Johnson’s entity, Southwest 
Environmental Utilities (“Southwest”) by the Town. In my testimony I will 
describe the Town, its current utilit operations, the proposed transaction 

assets of Johnson by the Town is in the public interest. 

DESCRIPTION OF THE TOWN OF FLORENCE. 

PLEASE DESCRIBE THE TOWN OF FLORENCE, ARIZONA, 
The Town of Florence is an Arizona munici a1 co oration which was 

25,536 peo le, althou h the current population is now estimated to be in 

approximately 62 s uare miles. Two maps illustrating the Town’s municipal 

- 2. 

The Town is a municipal water and wastewater treatment provider which 
delivers otable water and effluent, as well as wastewater treatment services 

treatment services to the facilities of Pinal County, the State of Arizona, the 
United States, and several rivate prison facilities within the Town. 

(“DAWS ) &om the Arizona De t. of Water Resources (‘6ADWI& which i5 

H 

between the Town and Johnson, an B the reasons why the acquisition of the 

founded in 1866. As of the 2010 census the $ 3 )  own ad a population of 

excess of 2 7 ,000 peop 7 e. The area within the Town’s municipal limits is 

boundaries and the 9. own’s planning area are attached as Attachment land 

to the pu t lic. The Town also supplies potable water and wastewater 

Accordingly the Town ho P ds a Designation of Assured Water Su ly 

. H %  current1 rated at approximately f 3,500 acre feet, or enough le all and 
physica 7 ly available water for approximately 100,000 people. he own alsc 

3 
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Q* 

A. 

Q* 

A. 

4. 

Q- 

A. 

Ill 

Ill 

States Bureau of 
allotment of water from the 

for 2,048 acre feet of CAP water per year. 
Agency pursuant to Section 

DOES THE TOWN OF FLORENCE CURRENTLY PROVIDE 
WATER AND WASTERWATER SERVICE OUTSIDE ITS 
MUNICIPAL LIMITS? 

Yes, the Town does provide water and wastewater treatment service outside 
its municipal limits at this time. 

WILL THE TOWN OF FLORENCE PROVIDE WATER AND 
WASTERWATER SERVICE OUTSIDE ITS MUNICIPAL LIMITS IF 
THE SALE OF ITS ASSETS IS APPROVED? 

Yes. If the sale of Johnson’s assets is approved by the Commission and by 
the voters of the Town, the Town will continue to provide water and 
wastewater service outside of its municipal limits to the current and future 
customers of the applicant’s system. 

THE ASSET PURCHASE. 

PLEASE DESCRIBE THE PROPOSED ASSET PURCHASE 
TRANSACTION BEWEEN THE TOWN OF FLORENCE AND 
JOHNSON UTLITIES. 

diligently towards finalizing the terms and 

utility services to all of the 

and lease agreement where the Town would 
of Johnson, including the right and the 

Johnson’s CC&N. 
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WHEN DO YOU BELIEVE THE ASSET PURCHASE AGREEMENT 
WILL BE COMPLETED? 

Barrin any unanticipated difficulties, the final draft of the Agreement 
shoul Bb e ready for resentation to the Florence Town Council in the 
immediate future .8nce approved, the Florence Town Council would 
authorize the Mayor to sign the A reement on behalf of the Town. However 

to receive the authorization of the Corporation omission and the Town 
will have to receive the authorization of its voters at an election to be held 01 
Ma 20,2014. While I am not a lawyer, it is my understanding that if either 

HOW DID THE TOWN AUTHORIZE AND SCHEDULE THE 
ELECTION? 

In February of this year, the Town Council a roved Resolution No. 142 1 - 
14, thereby authorizing an election to be he l lhay  20,2014 on the question 
of the ac uisition of the assets of Johnson Utilities, L.L.C. The election was 

IF THE RE UIRED VOTER AND COMMISSION APPROVALS 

The Town’s oal is to close escrow on the transaction before the end of the 

HAVE YOU RECEIVED ANY REACTION FROM RESIDENTS OF 
THE TOWN REGARDING THE PROPOSED TRANSACTION? 

cp before the transaction can procee d to actual. corn letion, Johnson will have 

of t  h ose approvals do not occur, the Agreement would be null and void. 

schedule ! according to the consolidated election law, A.R.S. 3 16-204. 

ARE OBTA % ED, WHEN WOULD THE TRANSACTION CLOSE? 

fiscal year, w a ich is June 30,2014. 

At the special meeting held March 26,2014, the public reaction was all 
positive. 

CAN YOU DESCRIBE THE MAJOR TERMS FO THE ASSET 
PURCHASE AND LEASE AGREEMENT? 

Attached to m testimony as Attachment 3 is the latest draft of the Asset 

me authorization to continue the negotiations with Johnson. The attached 
document while not a roved by the Council, is !he current document 

the near future. 

Purchase and E ease Agreement. On March 26,20 14 the Town Council gave 

between the Town an %s ohnson. The document m11 go before the Council ir 

The purchase price to be paid by the Town is $121,000,000 in the form of 
revenue bonds. In return, the Town would receive all the assets of Johnson 
Utilities which are available for use or necess 

Agreement andin Schedule A . 
The Town will a ree to assume Johnson’s obligations under the existing 

for the operation of the 
utility business other than those assets describe Y in Section 1.02 of the 

Line Extension w greements. 
5 
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Q. 

A. 

Q. 

A. 

Q* 

A. 

Q. 

Q- 

A. 

The Town is to receive $2,500,000 in cash in Johnson's off-site facilities 
hookup fee account and any balance it its CAGRD ad'uster fee account, as 
reduced by any shortfall from the October 20 13 CAGkD bill advanced by 
Johnson. 

The Town will assume all existing customer accounts and will receive all 
customer deposits held on account by Johnson Utilities at close of escrow. 

HOW WILL FLORENCE OWN THE ASSETS OF JOHNSON 
UTILITIES, L.L.C.? 

The Town will make the acquisition and will own the purchased assets in tht 
name of the Town of Florence, Arizona, an Arizona municipal corporation, 
as will be reflected in the final draft of the Agreement. 

DOES THE TOWN INTEND TO SERVE ALL CURRENT AND 
FUTURE CUSTOMERS OF THE UTILITY SYSTEM REGARDLES! 
OF WHETHER SUCH CUSTOMERS ARE INSIDE Ok OUTSIDE 01 
THE TOWN'S MUNICIPAL BOUNDARIES? 

Yes. The Town will serve all current and future customers of Johnson 
Utilities, whether within or without the Town's boundaries. 

WILL THE TOWN SERVE ALL FUTURE CUSTOMERS IN THE 
AREAS COVERED BY JOHNSON'S APPLICATIONS TO EXPAND 
ITS CC&N? 

Yes. 

DOES THE TOWN HAVE ANY PRIOR EXPERIENCE IN THE 
OPERATION OF A WATER AND WASTEWATER UTILITY 
SYSTEM? 

A. Yes. The Town built its second wastewater treatment facility in 1953 
as a joint roject with the Arizona De t. of Corrections. The Town has 

the Town has a significant amount of experience in the operation of water 
and wastewater s stems, includin knowledge of the regulatory 
requirements of AY""? and AD& and particularly, the special 
requirements of provi ing water service in an Active Management Area. 

WILL THE EXISTING CUSTOMERS OF JOHNSON UTILITIES OI; 
THE TOWN EXPERIENCE ANY DISRUPTION IN THEIR SERVICI 
DURING OR AFTER THE ASSET TRANSFER? 

water faci .p ities which pre-date World % ar 11. As stated in Section 3 above, 

No. The Town is workin dili ently with Johnson to ensure that both the 

that end, the Town will enter into an agreement with Johnson to ensure that 
transaction and the trans F ?  er o assets takes place is a seamless manner. To 
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A. 
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Q* 
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Q- 
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the transfer of assets will occur without causin an problems to the 
customers. It is the Town’s goal to make sure ka t  loth the existing and 
h a r e  customers of the Town’s utility system wherever located, receive the 
high level of service that the Town is known for. 

WHAT WILL HAPPEN TO THE CURRENT EMPLOYEES OF 
JOHNSON UTILITIES? 

During the transition period,. Johnson’s current em loyees will remain the 

employees will become employees of the Town of Florence unless they 
choose not accept employment with the Town. 

FUTURE RATES. 

HOW DO THE TOWN’S CURRENT WATER AND WASTEWATER 
RATES COMPARE WITH THOSE OF JOHNSON UTILITIES? 

employees of Johnson Utilities. However, some, i P not all of the Johnson 

The rates of the two 

Town system. 

comparable. For example, a water and 
of water with a Vi’ meter er 
Johnson system and $71. .p 7 in the 

WHAT IS LIKELY TO HAPPEN TO THE RATES FOR THE 
CURRENT JOHNSON UTILITY CUSTOMERS AFTER THE 
TOWN’S ACQUISITION OF THE JOHNSON SYSTEM? 

Based upon the Town’s economic analysis of Johnson Utilities the Town 
does not intend to make any changes to the rates charged to Johnson’s 
current customers, as well those customers acquired after the acquisition, fo 
at least 18 months. Also, since the Town is re uired to conduct a rate study 

study and the imposition of new rates. 

ARE THERE ANY SAFEGAURDS OR CONTROLS WHICH 
WOULD PROTECT UTILITY CUSTOMERS OUTSIDE OF THE 
TOWN’S BOUNDARIES FROM UNREASONABLE RATE 
INCREASES OR THE DISCONTINUANCE OF SERVICE? 

prior to increasin utility rates ursuant to A. # .S. 6 9-5 1 1 .O 1, there is 
normally a signi H icant time lag Y3 etween the Town’s authorization of a rate 

Yes. Although the Town’s utility rates are not governed by the Corporation 
Commission, the Town is required to abide by state law when imposing 
utility rates on customers residing in other municipalities. 

A.R.S. 0 9-5 16(C) forbids a municipality which has acquired the facilities o 
a public service corporation rendering service outside its boundaries from 
discontinuin service while it owns or controls the utility. See, Yuma Vallq 
Land Co., L E C v. City of Yuma, 227 Ariz. 228 (201 1). 
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Q. 

A. 

7. 

Q* 

A. 

8. 

Q* 

A. 

roviding water to R are the same or less tha 

A.R.S. 6 9-5 1 1 .O 1 requires that a 
wastewater service shall not 
supporting the rate increase, after 
intent to increase rates and then hold a 

Notwithstanding these im ortant statuto safeguards, it is the Town’s belie 

rates of the Johnson Utility customers for at least 18 months. This will alloa 
adequate time for a rate study. 

CUSTOMER SERVICE. 

WHAT IS THE TOWN’S POLICY REGARDING CUSTOMER 
SERVICE? 

that the public interest wi K be best serve Y if the Town does not increase the 

The Town consistently endeavors to provide the hi hest level of customer 

residents to find out how the Town is doing. 
service possible to its utility customers. We annual K y send out a survey to 

CUSTOMER DEPOSITS. 

WHAT WILL BECOME OF JOHNSON UTILITIES CUSTOMER 
DEPOSITS AFTER THE ASSET PURCHASE AND TRANSFER? 
Pursuant to the Asset Purchase and Lease Agreement, customer deposits are 
considered part of the “Purchased Assets” under Section 0 1 .O 1 i) of the 
A reement. Once the customer deposits are transferred to the 4 own, they 
wi ei 1 be rehnded pursuant to Town Code section 0 50.121. 

LINE EXTENSION AGREEMENTS. 

WHAT WILL BECOME OF JOHNSON UTILITIES’ LINE 
EXTENSION AGREEMENTS AFTER THE ASSET PURCHASE ANI 
TRANSFER? 
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Q* 

A. 

Q* 

A. 

Qa 

A. 

PUBLIC INTEREST. 

WHAT ARE THE BENEFITS OF 
ASSETS OF JOHNSON UTILITIES 
FLORENCE? 

The Town believes that the public will be well-served by Town ownership 
of the assets and operation of what is now Johnson Utilities. The Town 
desires to rovide solid, dependable service and consistent rates which 
represent %e minimum charges necessary to sustain the operation of the 
s stem - while at the same time providing sufficient revenue to maintain the 
&ancia1 health of the enterprise. Future consolidation of the water and 
wastewater system of Johnson with that of the Town will ensure continued 
growth of the infrastructure required for service, so as to develo 

a growing population. 

The Town has a long history of environmental responsibilitp commitment tc 
service and a responsive attitude toward its customers, and ooks forward to 
bringing those values to the customers, both present and fiiture, of Johnson 
Utilities. 

orderly fashion, the treatment capacity and water resources nee C P  ed in to an servicc 

WHAT ACTION DOES THE TOWN OF FLORENCE RE UEST 
THE CORPORATION COMMISSION TO TAKE WITH &GARD 
TO THE APPLICATION OF JOHNSON UTILITIES? 

The Town of Florence asks that the Commission issue its order approving 
the sale and transfer of the assets of Johnson Utilities to the Town of 
Florence in accordance with the terms of the Asset Purchase and Lease 
A eement and approving the cancellation and extinguishment of the CC&l 
o B Johnson Utilities upon the closing of the transaction djscussed herein. It i 
respectfblly asked that the Commission issue its order within a timefiame 
which allows for the Town to corn lete its acquisition prior to the end of the 

DOES THIS CONCLUDE YOUR TESTIMONY? 

Town's fiscal year on June 30,20 P 4. 

Yes. 
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ASSET PURCHASE AND LEASE AGREEMENT 

This Asset Purchase and Lease Agreement (this ‘YAgreernent”) is entered into as of 
February - 2014, by and between Florence Municipal Property Corporation, an Arizona 
nonprofit corporation (the “Buyer”) formed on behalf of the Town of Florence, Arizona., an 
Arizona incorporated municipal entity (the “Town”) and Johnson Utilities, L.L.C., an Arizona 
limited liability company (the “Seller”). 

RECITALS 

A. Seller operates as a public utility as defined in Article 15, Section 2 of the A r i z o ~  
Constihztion (the “Business”) providing domestic water and sewer service in the boundaries of the 
Town and adjacent areas in Pinal County, Arizona (the “ C O U ~ ” ) .  Seller operates the Business 
pursuant to a Certificate of Public Convenience and Necessity (“CC&N”) issued by the Arizona 
Corporation Commission C‘ACC”) which authorizes Seller to provide water and wastewater 
treatment utility services within a defined geographic area (the “Certificated Area’’) as depicted on 
the diagram attached hereto as Exhibit - and as legally described in Exhibit - it being 
understood by and between the parties that if requested by either party or the ACC, either the 
depiction or the legal description of the Certificated Area as finally attached hereto may be 
amended to conform to such requests. 

B. Seller desires to sell, transfer and assign to Buyer, and Buyer desires to purchase 
fiom Seller, substantially all of the assets and properties used in the Business, to a s m e  certain 
rights and obligations of Seller solely relating to the Business, and to use such assets and properties 
and operate the Business in its own name and for its own account on the terms and conditions set 
forth in this Agreement. 

AGREEMENT 

Now, THEREFORE, in consideration of the foregoing, and for other good and valuable 
consideration, the receipt and suf%ciency of which is hereby acknowledged, the parties hereby 
agree as follows: 

ARTICLE I 

PURCHASE, SALE AND LEASE OF ASSETS 

Section 1.01. Purchased Assets. Seller will sell, convey, transfer, assign and deliver to 
Buyer, fiee and clear of all liens, mortgages, pledges, encumbrances and charges of every kind 
(except for Permitted Encumbrances, as hereinafter defined), on the terms and subject to the 
conditions set forth in this Agreement, all of Seller’s right, title and interest in and to the 
properties, business and assets of Seller of every kind and description, real, personal and mixed, 
tangible and intangible, wherever located (except those assets which are excluded from this sale by 
Section 1.02) as they shall exist on the Closing Date (as hereinafter defined) which are useful, 
available for use or necessary for Seller’s operation of the Business (collectively, the “Purchased 

4812-7101-0070.2 
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Assets ’3. Without limiting the generality of the foregoing, the Purchased Assets shall include the 
following: 

(a) aII real property and interests in real property of Seller and all 
improvements thereon, including without limitation all fee interests, leaseholds, utility 
easements, licenses and all the tenements, hereditaments and appurtenances, if any, 
pertaining to the Real Estate, and including all sewer, mineral, water and irrigation rights, 
if any, running With or otherwise appurtenant or pertaining to the Real Property, all of 
Seller’s interest, if any, in any road or rights-of-way adjoining the Real Property to the 
center line thereof, together with any buildings, wells, well sites, pumps, lift stations, water 
storage structures, water treatment facilities, water maim, water lies, distribution facilities 
and sewer lines located in or on the Real Estate, all as identified or described in Exhibit 
- hereto (collectively, the “Real Estate”); 

(b) all machinery, equipment, tools, supplies, inventory, leasehold 
improvements, construction in progress, furniture and fixtures, motor vehicles and other 
tangible personal property owned or purchased by Seller as identified in Exhibit - 
hereto, (collectively, the “Personal Property”); 

(c) the wells, storage tanks, booster pumps, water mains, service lines, sewer 
lines, lift stations, water meters, manholes, valves and fire hydrants, wherever located 
comprising the water and wastewater infiwtmcture used by the Business (the 
“Infrastruchue’’) in connection with it provision of water and wastewater treatment utility 
services to customers residing or otherwise located in Seller’s Ceacated Area, (the 
“Customers”), whether owned or leased, all as identified or described in Exhibit - 
hereto. The Infhstmcture shall include, but not be limited to, communication antennas and 
associated equipment, electronic or otherwise, connected with, e e d  to or utilized by the 
Business, including any equipment related to the SCADA system used in the operation of 
the Business. 

(d) all of the rights and benefits accruing to Seller in each of the contracts and 
agreements that relate to the Personal Property and the Infrastructure (as defined herein), 
each of which is identifed or described in Exhibit __ hereto, including, without 
limitation, all customer service agreements, supply contracts, purchase orders and 
purchase commitments made by Seller in the ordinary course of the Business and all other 
choses in action, causes of action and other rights of every kind of Seller which are related 
to the Business (collectively, the “ Assigned Contracts”). The Assigned Contracts shall 
include, but are not limited to, Seller’s existing Central Arizona Project (“CAP”) contract 
and any pending applications to CAP, the Central Arizona Water Conservation District or 
the United States Bureau of Reclamation for new or additional allotments of CAP water, 
which the parties will, both before and after closing, reasonably cooperate with one another 
in effecting the assignment thereof fiom Seller to Buyer. 

(e) Seller’s interest in the mainline extension agreements (“LXA’s) identified 
or described in Exhibit __ hereto, including any additional LXA’s entered into by Seller 
prior to the close of escrow, to the extent they are transferable to Buyer. Seller shall 



reasonably cooperate with Buyer in obtaining consents of the respective counter-parties to 
all of said LXA’s with regard to the respective assignments contemplated hereby. 

( f )  Seller’s interest in the Master Utility Agreements (“MUA’s) identified or 
described in Exhibit __ hereto, including any additional MA’s entered into by Seller 
prior to the close of escrow, to the extent they are transferable to buyer. Seller shall 
reasonably cooperate with buyer in obtaining consents of the respective counter-parties to 
all of said MUA’s with regard to the respective assignments contemplated hereby. 

(g) all books, fites, operating data and records (including both paper and 
electronic data and records) of Seller relating to the Business or the Customers, including 
without limitation,’all customer lists, billing, financial, accounting, credit, regulatory and 
rate adjustment records, correspondence, budgets and other similar documents and records, 
and including any books, records, files or data pertaining to the Business which Seller is 
required to maintain in accordance with any law, rule or regdation of any Governmental 
Agency, to the extent reasonably determined by Buyer to be in facilitation of, or useM in 
connection with, the -fer of the Business, the Customer Accounts and future Customer 
billing (collectively, the “Records”); except that, the Records shall not include proprietary 
information of Seller unless provided pursuant to any confidentiality agreement between 
Seller and Buyer, or personal information relating to Seller’s natural person principals. 

(h) to the extent Seller has any interest in any s o h a r e  licenses, s o h a r e  or 
data, including radio licenses or communications h c h i s e s  or licenses, such licenses or 
franchises, as the case may be, shall be transferred to Seller under such instruments as are 
customarily utilized for the transfer of such rights, in a form which is commercially 
reasonable and acceptable to Seller and Buyer. 

(i) $2,500,000 cash in the Offsite Facilities Hoohp Fee Account, any balance 
in the Central Arizona Groundwater Replenishment District Account (as reduced by the 
shortfall fiom the October 2013 bill advanced by the Seller), and any Customer and 

6) all accounts receivable, excluding accounts receivable for water deliveries 
made by Seller prior to the close of escrow as reflected in Seller’s books and records as of 
close of escrow, related to Seller’s Customcrs (collectively, “Customer Accounts’’) 
reflected on Seller’s books and records as of close of escrow. 

Q all licenses, permits, fianchises, consents, rights or authorizations issued by, 
and all registrations and filings with, any Governmental agency, together with any i d  all 
other similar intangible property and rights relating to the Business (collectively, the 
“Proprietary Rights’?; 

Section1.02. Excluded Assets. Notwithstanding anything to the contrary in Section 
1.01, the Purchased Assets shall exclude the following assets of Seller: 

(a) notes receivable and insurance proceeds receivable existing as of the 
Closing Date, unless such insurance proceeds receivable relate to damage to the Real 
Estate or the Personal Property; 



(b) all cash and cash equivalents and investments, whether short-term or 
long-term, of Seller, including without limitation bank accounts, certificates of deposit, 
treasury bills and securities, except for the items described in Section l.Ol(e) above; 

(c) any stock, partnership interest, limited liability company interest or other 
equity ownership interest in any subsidiary or aEXate; 

(d) the minute books and records of Seller; and 

(e) the assets set forth in Exhibit A. 

Section 1.03. Leased Assets. Notwithstanding anything to the contrary in Sections 1.01 
or 1.02, the Rancho Sender0 Anthem Wastewater 1.lMW plant (the “Anthem Plant”) and the 
Section 11 Solar Plant (the “Section 11 Plant”) shall be leased by the Seller to the Buyer for a 
period of one year with respect to the Anthem Plant and three years with respect to the Section 11 
Plant after the Closing Date, at annual lease rate of $1.00 for each asset. At the end of the 
respective lease terms, the Anthem Plant and the Section 11 Plant shall be transferred to the Buyer 
as Purchased Assets hereunder in consideration of the purchase price of $1.00. 

ARTICLE II 

PURCHASE PRICE; ASSUMPTION OF LIABILITIES 

Section2.01. Payment of Purchase Price. As full consideration for the Purchased 
Assets, Buyer agrees, subject to the terms, conditions and limitations set forth in this Agreement, 
to deliver to Seller (or its assigns) one or more series of water and sewer revenue bonds (the 
“ B o a ’ )  in the aggregate principal amount of $121,000,000 (the “Purchase Price”), issued by 
The Industrial Development Authority of the City of Phoenix, Arizona (the c‘lssuer’7) pursuant to a 
Trust Indenture dated as of February 1,2014 (the “lndenfure”) between the Issuer and Zions First 
National Bank, as corporate trustee (the “Trustee”) and a Loan Agreement dated as of February 1, 
2014 (the “Loan Agreement”) between the Issuer and the Buyer. The Bonds shall be dated as of 
the date of delivery, mature on February 1,2044, bear interest at the rate of 6.625% per year for the 
first five (5 )  years, and 8.00% per m u m  thereafter, be payable on August 1, 2014, and 
semi-annually thereafter on each February 1 and August 1, and having such other terms and 
provisions as set forth in Exhibit B. 

. Section 2.02. Assumed Liabilities. On the Closing Date, Buyer will assume and agree to 
pay, discharge or otherwise perform when lawfidly due only those liabilities, contracts, 
commitments, purchases and other obligations of Seller that are expressly set forth in Exhibit C ,  if 
any (the “Assumed Liabilities”). 

Section2.03. Excluded Liabilities. Anything to the contrary in Section 2.02 
notwithstanding, the Assumed Liabilities shall exclude any liabilities not expressly set forth in 
Exhibit C, if my, as well as the following liabilities, contracts, commitments and other obligations 
of Seller (the “Excluded Liabilities”): 

(a) Seller’s obligations and any liabilities arising under this Agreement; 



(b) any obligation of Seller for federal, state, local or foreign income tax 
liability (including interest and penalties) arising fiom the operations of Seller through and 
including the Closing Date or arising out of the sale by Seller of the Purchased Assets 
pursuant to this Agreement, including without limitation any amounts shown on the 
Financial Statements (as dehed  herein) as "Deferred Income Taxes" or the like; 

(c) any property taxes assessed on the Purchased Assets prior to the Closing; 

(d) any obligation of the Seller related to any notes payable to members or 
related parties 

(e) customer refunds on closed accounts 

( f )  any liabilities associated with any violations of ADEQ rules or regulations 
that occurred prior to Closing 

(g) any obligation of Seller for expenses incurred in connection with the sale of 
the Purchased Assets pursuant hereto, including without limitation the fees and expenses of 
Seller's legal counsel; 

(h) any obligation or liability of Seller related to an alleged breach of contract 
occurring prior to or on the Closing Date; and 

(i) any liability, contract, commitment or other obligation of Seller, known or 
unknown, fixed or contingent, the existence of which constitutes or will constitute a breach 
of any representation or warranty of Seller contained in or made pursuant to Article 4 of 
this Agreement. 

Section 2.04. Allocation of the Purchase Price among the Purchased Assets and Pro 
Rations. 

(a) The Purchase Price shall be allocated among each item or class of the Purchased 
Assets as specscdy set forth in or determined pursuant to Exhibit D. Buyer and Seller 
agree that they will prepare and file their federal and any state or local income tax returns 
based on such allocation of the Purchase Price. Buyer and Seller agree that they will 
prepare and file any notices or other filings required pursuant to Section 1060 of the 
Internal Revenue Code of 1986, as amended, and that any such notices or slings will be 
prepared based on such allocation of the Purchase Price. 

(b) The parties hereto agree on the following pro rations: 

(i) To the extent Buyer keeps all customer accounts 
receivable cash collected, it shall be responsible to reimburse Seller for the 
unpaid sales taxes associated with such receivables. 
(ii) Income Taxes. Buyer shall pay Seller an amount equal to 30% of the 
customer accounts receivable within 120 days of Closing to reimburse 

Sales Taxes. 



. 

Seller for the associated income tax liability that Seller is required to pay on 
the receivables balance. 
(E) Property Taxes. Property taxes shall be prorated at Closing based on 
the pro ration calculation provided by the Seller. 
(iv) GRD Taxes. Buyer will charge and collect the rate established by 
Utility Tariff to pay the GRD tax bill for August 2014. The balance that 
exists in the account at Closing shall be transferred to the Buyer, less any 
amount to be reimbursed to the Seller from the October 2013 invoice. 
(v) Line Extension Refunds. There shall be a pro ration for refunds due on 
the line extension agreements for a partial year. 

Section 2.05. Loan Agreement. In connection with the issuance of the Bonds by the 
Issuer, the Buyer will enter into the Loan Agreement with the Issuer, pursuant to which revenues 
generated by the Business will be wed, on a non-recourse basis, to pay debt service on the Bonds. 

Section 2.06. Management Agreement. Simultaneous with the execution and delivery 
of this Agreement, Seller, or its affiliate, will enter into a Management Agreement with Buyer, 
under which Seller, or its sate will operate the Business for a period of five (5) years (the 
“Management Agreement‘). Concurrently, with the delivery of the Management Agreement, 
Buyer and Seller shall deliver such legal opinions, certified instruments and other documents 
relating to the legality and enforceability of the obligations to be performed under the Management 
Agreement as the other party may reasonably request. Buyer agrees and acknowledges that the 
Management Agreement and the obligations of Buyer thereunder are a material inducement for 
Seller entering into this Agreement and consummating the transactions contemplated herein. 

Section 2.07. Procedure Upon Execution of Agreement. In order for this Agreement to 
become effective, the parties will take the following steps in the order listed below; provided, 
however, that upon their completion all such steps shall be deemed to have occwred 
simultaneously: 

(a) The Town Council of the Town shall have adopted a resolution approving 
the creation of the Buyer and authorizing this Agreement and the execution and delivery of 
the Management Agreement and the Loan Agreement. 

(b) The Management Agreement and the Loan Agreement shall be fully 
executed, delivered and in full effect. 

ARTICLE 

CLOSING 

Section 3.01. Time and Place of the Closing. The closing of the sale of the Purchased 
Assets shall take place on the date on which the conditions precedent described in this Article 3 are 
satisfied or waived, provided that the parties shall use their best efforts to cause the closing to 
occur on or before February 3 1 , 2014, or such other date and time as the parties may mutually 



agree in writhg (the “Closing Date”). Throughout this Agreement, swh event is referred to as the 
“CZosing.” The Closing shall take place at 1O:OO a.m., Arizona time, on the Closing Date, at the 
offices of Kutak Rock LLP, in Scottsdale, Arizona (“‘Bond CounseZ”). 

Section3.02. Conditions to Obligation of Buyer. The obligations of Buyer to 
consummate the transactions contemplated hereby shall be subject to the fblfiUment (or waiver by 
Buyer, in its reasonable discxtion) on or prior to the Closing Date of the following additional 
conditions, which Seller agrees to use commercially reasonable efforts in good faith to fuIfill or 
cause to be fulfilled: 

(a) The representations and warranties of Seller contained in this Agreement 
shall have been true and correct as of the date of this Agreement, and they shall be true and 
correct as of the Closing Date with the same force and effect as though made as of such 
date. Seller shall have performed and complied with all of its obligations required by this 
Agreement to be performed or complied with at or prior to the Closing Date. Seller shall 
have delivered to Buyer a certificate, dated as of the Closing Date and signed by the 
Manager of Seller, certifying that such representations and warranties are true and correct 
and that all such obligations have been thus performed and complied with. 

(b) All necessary consents or approvals of third parties to the transactions 
contemplated hereby shall have been obtained and shown by written evidence reasonably 
satisfactory to Buyer, including without limitation, all required approvals from the ACC. 
All such required consents or approvals are set forth in Exhibit E. 

(c) Seller shall have canceled its CC&N. 

(d) There shall not be pending or threatened any action or proceeding by or 
before any court or other governmental body seeking to restrain, prohibit or invalidate the 
sale of the Purchased Assets to Buyer or any other transaction contemplated hereby, or that 
would have a material adverse impact on the right of Buyer to own, operate in their entirety 
or control the Purchased Assets. 

(e) There shall not have been any change in the Business or Purchased Assets 
since November 1,2013, other than changes occurring in the ordinary cdurse of business 
which in the aggregate have not had a material adverse effect on the Purchased Assets or 
the financial condition, business prospects or operating results of the Business. 

(0 Buyer shall have received an opinion of counsel to Seller, dated as of the 
Closing Date, in form and substance a s  set forth in Exhibit H attached hereto. 

(g) Buyer acknowledges and agrees that there are no conditions to its 
obligations under this Agreement that are not expressly set forth herein. 

Sectiun3.03. Conditions to Obligation of Seller. The obligations of Seller to 
consummate the transactions contemplated hereby shall be subject to the fulsllment (or waiver by 
Seller, in its reasonable discretion) on or prior to the Closing Date of the following additional 
conditions, which Buyer agrees to use commercially reasonable efforts in good faith to fulfill or 
cause to be fulfilled: 



(a) The representations and warranties of Buyer contained in this Agreement 
shall have been true and correct as of the date of this Agreement, and they shall be true and 
correct as of the Closing Date with the same force and effect as though made as of such 
date. Buyer shall have performed and complied with all of its obligations required by this 
Agreement to be performed or complied with at or prior to the Closing Date. Buyer shall 
have delivered to Seller a certificate, dated as of the Closing Date, certifying that such 
representations and warranties are true and correct and that all such obligations have been 
thus pedormed and complied with 

(b) All necessary consents or approvals of third parties to the transactions 
contemplated hereby shall have been obtained and shown by written evidence reasonably 
satisfactory to Seller, including without limitation, all required approvals from the ACC. 
AU such required consents or approvals are set forth in Exhibit F. 

(c) 
and affect. 

The Management Agreement and the Loan Agreement shall be in full force 

(d) There shall not be pending or threatened any action or’proceeding by or 
before any court or other governmental body seeking to restrain, prohibit or invalidate the 
sale by Seller of the Purchased Assets to Buyer or any other transaction contemplated 
hereby, or that would have a material adverse impact on the right of Seller to sell the 
purchased Assets or accept delivery of the Bonds in consideratioa 

(e) Seller shall have received an opinion of counsel to Buyer, dated as of the 
Closing Date, in form and substance as set forth in Exhibit G attached hereto. 

(9 At the time of the Closing, the Buyer shall have adopted such resolutions as, 
in the opinion of counsel to Seller, shall be necessary in connection with the transactions 
contemplated hereby (collectively, the “Authorizing Resolution”), and such Authorizing 
Resolution will be in full force and effect and will not have been amended, modified or 
supplemented, except as may have been agreed to in writing by Seller. 

(g) At or prior to the Closing, unless otherwise agreed to by Seller in writing, 
Seller will have received each of the following documents with respect to the Bonds (the 
“Bond Deliverable$‘): 

(i) the approving opinion, dated the date of the Closing and addressed 
to Seller, of legal counsel to the Buyer, in form and content satisfactory to Seller 
and its counsel, to the effect that this Agreement and the Management Agreement 
have been duly authorized, executed and delivered by Buyer and are the legal, valid 
and binding obligation of the respective parties, enforceable in accordance with 
their terms, subject to customary exceptions for bankruptcy and judicial discretion; 

(ii) the approving opinion, dated the date of the Closing and addressed 
to Seller, of Bond Counsel, in form and content satisfactory to Seller and its 
counsel, to the effect that (i) interest on the Bonds is excludable &om gross income 
for purposes of federal and state income tax; (ii) the offer and sale of the Bonds to 
the Seller is exempt from registration under the Securities Act of 1933, as amended, 



and will not result in the Indenture being required to be qualified pursuant to the 
Trust Indenture Act of 1939, as amended; and (iii) the Indenture and any other 
document executed by the Issuer with respect to the Bonds (the “Bond 
Documents”) have been duly authorized, executed and delivered by the Issuer and 
are the legal, valid and binding obligation of the Issuer, enforceable in accordance 
with their terms, subject to customary exceptions for bankruptcy and judicial 
discretion; 

(iii) a certificate or certificates, dated the date of the Closing and signed 
on behalf of Buyer to the effect that to the best of their knowledge, infoxmation and 
belief (i) the representations, warranties and covenants contained herein are true 
and correct in all material respects on and as of the Closing Date with the same 
effect as if made on the date of the Closing; (ii) no litigation of any nature is now 
pending seeking to restrain or enjoin the Buyer’s ownership or operation of the 
Business or the collection of revenues or the pledging of net revenues to pay the 
principal and interest on the Bonds; or contesting the corporate existence or 
boundaries of Buyer or the title of the present officers to their respective offices; 
(iii) no authority or proceedings related to the matters described herein have been 
repealed, revoked or rescinded and no petition or petitions to revoke or alter the 
authorization to purchase the Business or to repeal or mod@ the Authorizhg 
Resolution in any manner has been filed with or received by any of the 
undersigned; and (iv) Buyer has complied with all the agreements and satisfied all 
the conditions on its part to be performed or satisfied at or prior to the Closing; 

(iv) a certificate or certificates, dated the date of the Closing and signed 
on behalf of Issuer to the effect that to the best of their knowledge, information and 
belief (i) no litigation of any nature is now pending seeking to restrain or enjoin the 
issuance of the Bonds, questioning the proceedings and authority by which the 
Bonds are to be issued, or affecting the validity of the Bonds; and (ii) no authority 
or proceedings for the issuance of the Bonds have been repealed, revoked or 
rescinded, and no petition or petitions to revoke or alter the authorization to issue 
the Bonds has been filed with or received by the Issuer; and 

(v) a certified copy of the Indenture, the Management Agreement, and 
the Loan Agreement; 

(vi) a tax (nonarbitrage) certificate of the Issuer, in form and substance 
satisfactory to Bond Counsel; 

(vii) 
Bonds; and 

the filing copy of the Information Return Form 8038-G (IRS) for the 

(viii) such additional legal opinions, certificates, instruments and other 
documents as Seller or their counsel may reasonably request to evidence the truth 
and accuracy, as of the date hereof and as of the date of the Closing, of the 
representations, warranties and covenants of Buyer contained herein and the due 



performance or satisfaction by Buyer at or prior to the Closing of all agreements 
then to be performed and all conditions then to be satisfied by Buyer. 

Section3.04. Procedure at the Closing. At the Closing, the parties will take the 
following steps in the order listed below; provided, however, that upon tbeir completion all such 
steps shall be deemed to have occurred simultaneously: 

(a) Seller shall deliver to Buyer such bills of sale, endorsements, assignments 
and other instruments, in such form as in each case is reasonably satisfactory to Buyer and 
Seller, as shall be sufficient to vest in Buyer good and marketable title to the Purchased 
Assets, free and clear of all liens, mortgages, pledges, encumbrances, and charges of every 
kind except those which Buyer has expressly agreed in Section 2.02 hereof to assume. 

(b) Buyer shall deliver to Seller instruments, in such form as in each case is 
reasonably satisfactory to Buyer and Seller, as shall be sufficient to effect Buyer’s 
assumption of the Assumed Liabilities, if any, and the Contracts, together with the written 
consent of any third parties whose consent is required to Buyer’s assumption of the 
Assumed Liabilities and the Contracts. 

(c) Seller shall deliver to Buyer the Bond Deliverables, in such form as in each 
w e  is reasonably satisfactory to Buyer and Seller. 

ARTICLE IV 

REPRESENTATIONS AM) WARRANTIES OF SELLER 

In order to induce Buyer to enter into this Agreement and to consummate the transactions 
contemplated hereunder, as of the date hereof and as of the Closing Date, Seller makes the 
following representations and warranties: 

Section 4.01. Organization. Seller is a limited liability company duly organized, validly 
existing, and in good standing under the laws of Arizona with full corporate power and authority to 
carry on its business and to own, purchase and operate its properties as and in the places where 
such business is conducted and such properties are owned, purchased, or operated. Seller is duly 
qualified or licensed to do business and is in good standing in Arizona, which is the only 
jurisdiction in which Seller’s operations or the character of the properties owned, purchased, or 
operated by it makes such qualification or licensing necessary. Seller has delivered to Buyer 
complete and correct copies of Seller’s articles of organization and operating agreement, in each 
case as amended and in effect on the date hereof. Seller is not in violation of any of the provisions 
of its articles or organization and operating agreement or any other organizational documents. 

Section 4.02. Authorization. Seller has duly executed and delivered this Agreement and 
this Agreement and any agreements executed by Seller in connection herewith constitute (or will 
constitute on their execution and delivery) the legal, valid, and binding obligations of Seller 
enforceable against Seller in accordance with their terms, subject to bankruptcy, insolvency, 
reorganization, fraudulent transfer and conveyance, receivership, moratorium, and similar laws 



affecting creditors’ rights generally, and to the availability of equitable remedies (whether asserted 
at law or in equity). 

Section 4.03. No Conflicts, etc. The execution, delivery, and performance by Seller of 
this Agreement and the consummation of the transactions contemplated hereby do not and wil l  not 
conflict with or result in a violation of or a default under (with or without the giving of notice or the 
lapse of time or both) (i) any applicable law to Seller, or any of the properties or assets of Seller, 
(ii) the organimlional documents of Seller, or (iii) any Contract of which either Seller has 
knowledge to which either Seller is a party or by which either Seller or any of their properties or 
assets, may be bound or affected, Seller reasonably believes, except as expressly provided herein, 
that no governmental approval or other consent is required to be obtained or made by SelIer in 
connection with the execution and delivery of this Agreement or the consummation of the 
transactions contemplated hereby. 

Section 4.04. Real Estate. 

(a) Exhibit I accurately and completely sets forth all real property owned by 
Seller, and with respect to every parcel of the Real Estate: (i) the owner; (ii) the location, 
including address, thereof; (E) the legal description and approximate size thereof; and (iv) 
a brief description (including function) of the principal improvements and buildings 
thereon. To the knowledge of Seller, there are no unrecorded or oral leases, arrangements, 
agreements, understandings, options, contracts, or rights of first refusal, other than that 
which Seller has contractually promised to Buyer in Writing, afTecting or relating to any of 
the Real Estate. Permanent, legal access is available to each parcel of Real Estate fiom a 
dedicated right-of-way, easement or license of record. 

(b) Seller has good and marketable title to each parcel of the Real Estate, each 
of which shall be conveyed to Buyer by Special Wan-anty Deed. 

(c) As to any leased property or leasehold interests of Seller, each lease or 
leasehold is legal, valid, binding, enforceable and in full force and effect. Neither Seller or 
any other party is in default, violation, or breach in any material respect under any lease, 
and no event has occurred and is continuing that constitutes or, with notice of lapse of time 
or both, would constitute a default, violation, or breach in any respect under any lease. The 
Seller enjoys peaceful and undisturbed possession under its leases. None of the leased 
property is subject to any sublease, assignment, or license, except as disclosed in Exhibit 

(d) The buildings and other improvements located on the Real Estate are each 
in good operating condition and are sufficient and adequate for the operation of the 
Business as it is presently conducted. 

(e) SelIer has not received notice of: (i) any condemnation proceeding with 
respect to any portion of the Real Estate, and to its knowledge no such proceeding is 
contemplated by any governmental authority; or (ii) any special assessment which may 
affect the Real Estate, and to Seller’s knowledge no such special assessment is 
contemplated by any governmental authority. 



. 

(0 To the knowledge of Seller, there are no historical or archeological materials or 
artifxts of any kind, or any Native American or Indian ruins, aboriginal or otherwise of 
any kind, located on any piece, parcel or part of the Real Estate. 

Section 4.05. Personal Property. Exhibit J contains a complete and accurate listing of 
the Personal Property. Seller has good and marketable title to all of the Personal Property, and the 
Personal Property is in good operating condition. 

Section 4.06. Proprietary Rights. The Proprietary Rights include all proprietary rights, 
the failure to possess which would have a material adverse effect on the Business. Exhibit K 
contains a complete list of all of the Proprietary Rights. Except as set forth on Exhibit K, there 
have been no claims made against Seller for the assertion of the invalidity, abuse, misuse, or 
enforceability of any of the Proprietary Rights, and there are not grounds for the same; and Seller 
has not received a notice of conflict with the asserted rights of others within three (3) years prior to 
the date of this Agreement. 

Section 4.07. Contracts. To Seller’s knowledge: 

(a) Exhibit L contains a complete and accurate description of all agreements, 
contracts, commitments, and other instruments and arrangements of the types described 
below by which either Seller or any of its assets, businesses, or operations receive benefits 
or to which either Seller is a party or by which either Seller is bound, other than 
insigniscant contracts entered into in the ordinary course of business consistent with past 
practice, including: 

(i) purchases, licenses, permits, hchises ,  insurance policies, 
warranties, guarantees, governmental approvals, and other contracts concerning or 
relating to Seller’s Real Estate or purchased Real Estate, 

(E) contracts for capital expenditures h excess of $500,000 each; 

(iii) performance bonds, completion bonds, bid bonds, suretyship 
agreements and similar instruments; 

(iv) joint venture, partnership, and similar contracts involving a sharing 
of profits and/or expenses; 

(v) agreements providing for the leasing of Seller’s PersonaI Property; 

(vi) Line extension agreements; 

(vii) agreements or instruments under which Seller has acquired or holds 
its water rights; 

(viii) licenses, licensing arrangements and other contracts providing in 
whole or in part for the use of, or limiting the use of, any intellectual property; 



(ix) loan agreements, indentures, letters of credit, mortgages, security 
agreements, pledge agreements, deeds of trust, bonds, notes, guarantees, sureties, 
indemnities and other agreements and instruments relating to the borrowing of 
money or obtaining of or extension of credit; and 

(x) Master utility agreements and aLl other agreements that provide for 
the payment of hook-up fees. 

co> Except as disclosed on Exhibit P, to the knowledge of Seller the Contracts 
are in full force and effect and enforceable against each party thereto, subject to subject to 
bankruptcy, insolvency, reorganization, fiaudulent transfer and conveyance, receivership, 
moratorium, and similar laws affecting creditors’ rights generally, and to the availability of 
equitable remedies (whether asserted at law or in equity). 

(c) Except as disclosed on Exhibit N, there does not exist under any Contract of 
which either Seller has knowledge any event of default or event or condition that, after 
notice or lapse of time or both, would constitute a violation, breach, or event of default 
thereunder on the part of either Seller or any other party. Except as set forth on Exhibit Q, 
no consent of any third party is required under any Contract of which Seller has knowledge 
as a result of or in connection with, and the enforceability of any Contract of which either 
Seller has knowledge will not be affected in any manner by, the execution, delivery and 
performance of this Agreement or the consummation of the transactions contemplated 
hereby. 

Section 4.08. Taxes. Except as set forth on Exhibit 0: 

(a) Seller has filed all tax returns required to be filed by them for all periods 
ending before the Closing Date and have paid all tax liability shown due thereon. All such 
tax returns were correct and complete in all material respects. All taxes owed by the Seller 
(whether or not shown on any tax return) with respect to tax returns the due date of which 
preceded the date hereof have been paid. 

(b) To Seller’s knowledge: there are no outstanding requests, agreements, 
consents or waivers to extend the statutory period of limitations applicable to the 
assessment or collection of any taxes or deficiencies against Seller and there are no 
pending audits, disputes, or other proceedings that have been served upon Seller 
concemiug Seller’s liability for any taxes, and to Seller’s knowledge, no such audits, 
disputes, or other proceedings have been threatened. 

(c) To Seller’s knowledge, no power of attorney relating to the taxes or tax 
returns of Seller has been executed or filed with any person including any taxing authority. 

(d) Seller has withheld and paid all taxes required to have been withheld and 
paid in connection with any amounts paid or owing to any employee, independent 
contractor, creditor, stockholder or other person. 

Section 4.09. Litigation. Except as set forth on Exhibit R (i] there is no action, claim, 
demand, lawsuit, proceeding, arbitration, grievance, citation, summons, subpoena, inquiry, or 



investigation of any nature, civil, criminal, regulatory, or otherwise, in law or in equity, which has 
been served upon Seller of which Seller has knowledge ory to the knowledge of Seller overtly 
threatened against Seller which materially affects Seller, the Purchased Assets or Seller's business, 
or relating to the tramactions contemplated by this Agreement, and to the howledge of Seller 
there is no valid basis for the same, (5) to Seller's knowledge, Seller is not a party to, subject to or 
bound by, any decree, order, injunction, settiement agreement or arbitration decision or award (or 
agreement entered into in any administrative, judicial or arbitration proceeding with any 
governmental authority) with respect to or affecting the properties, assets, personnel or business 
activities of Seller, and (5) to Seller's howledge, no citation, fee, or penalty has been levied or 
asserted against Seller under any environmental law or any other governmental authority. 

Section 4.10. Financial Statements. Seller has delivered to Buyer financial statements 
of Seller as, at and for the periods ended on October 31, 2013 and December 31, 2012 
(collectively, the "Financial Statements"), including in each case a balance sheet, a statement of 
income and retained earnings, and a statement of cash flows. The Financial Statements are 
complete and correct in all material respects, accurately reflect the assets, liabilities, and results of 
operations and financial condition of Seller as of their respective dates, and have been prepared in 
accordance with G M .  Seller does not owe any obligation and is not subject to any liability to 
any of Seller's affiliates other than obligations and liabilities. 

Section 4.11. Insurance. Exhibit S contains a complete and correct list and summary 
description of all insurance policies maintained by or for the benefit of Seller. Seller has delivered 
to Buyer complete and correct copies of all such policies together with all riders and amendments 
thereto. Such policies are in full force and effect, and all premiums due thereon have been paid. 
Seller has complied in all material respects with the terms and provisions of such policies. Except 
as set forth on Exhibit S, such policies shall not continue after the Closing Date for the benefit of 
Seller, other than in terms of providing continued, post-Closing coverage to Seller in respect of 
actions, events or circumstances arising or occurring during policy coverage periods up to and 
including the Closing Date, whether or not claims arising from such actions, events or 
circumstances are made before, on or after the Closing Date. Exhibit S sets out all claims made by 
Seller under any policy of insurance during the past two years and, in the opinion of Seller 
reasonably formed and held, there is no basis on which a claim should or could be made under any 
such policy and contains a complete and correct list and summary description of all insurance 
policies maintained by or for the benefit of Seller. 

Section 4.12. Environmental Matters. 

(a) Seller has complied and is in compliance in all material respects with all applicable 
environmental laws, whether federal, state or local, pertaining to the Real Estate, any 
leased real property or the ownership or operation of the Business, and Seller has not 
received any written communication alleging that Seller is not in compliance with any 
applicable environmental law, other than as disclosed in Exhibit __ hereto. To Seller's 
knowledge, there is no claim pending or threatened against Seller relating to any alleged or 
actual violation of an environmental law, and none of the Real Estate is currently listed on 
the National Priorities List or the Comprehensive Environmental Response, Compensation 
and Liability Information System, both promulgated under the Comprehensive 



Environmental Response, Compensation and Liability Act of 1980, as amended 
(CERCLA) or any comparable state list. 

(b) To the knowledge of Seller, neither the Seller nor any other person acting under its . 
direction and control or on behalfof Seller, nor any affiliated entity of Seller, has caused or 
taken any action or is aware of any action that could reasonably result in, and the SeUer is 
not subject to, any material liability or obligation relating to (i) the environmentd 
conditions on, under, or about any of the Real Estate at the present time or in the past, 
including the air, soil and ground water conditions of such Real Estate, or (ii) the past or 
present use, management, handling, transport, treatment, generation, storage, disposal or 
release of any hazardous substance. 

(c) Seller has made available to Buyer all (and not withheld h m  Buyer my) information, 
including all studies, analyses, and test results, in the possession, custody, or control of or 
otherwise known to Seller relating to (i) the environmental conditions on, under, or about 
any of the Real Estate, (E) environmental conditions relating to the operation of the 
Business at the present time or in the past, (3) any hazardous substances used, managed, 
handled, transported, treated, generated, stored, disposed of, or released by Seller or any 
other person on, under, about, or fiom any of the Real Estate or otherwise in connection 
with the use or operation of any of the Real Estate or the Business. There are no 
underground storage tanks located on any of the Real Estate. 

Section 4.13. No Changes. Since December 3 1,2012, there has not been: (a) any change 
in the Business or the Purchased Assets, other than changes occurring in the ordinary course of 
business which in the aggregate have not had a material adverse effect on the Business or the 
Purchased Assets; or (b) to knowledge of Seller, any threatened or prospective event or condition 
of any character whatsoever which could materially and adversely S e c t  the Business or the 
Purchased Assets. 

ARTICLE V 

REPRlESENTATIONS AND WARRANTlES OF BUYER 

In order to induce Seller to enter into this Agreement and to consummate the transactions 
contemplated hereunder, as of the date hereof and as of the Closing Date Buyer makes the 
following representations and warranties: 

Section 5.01. Organization. Buyer is a nonprofit municipal property corporation formed 
under the laws of the State of Arizona on behalf of the Town of Florence, Arizona, with full power 
and authority to enter into this Agreement and perform the obligations of Buyer hereunder. 

Section5.02. Authorization. The execution, delivery and performance of this 
Agreement and the consummation of the transactions contemplated hereby have been duly 
authorized by all necessary action of Buyer. Buyer has made all required filings with, and has 
obtained all approvals, consents and orders of, any governmental aut&ority, board, agency or 
commission having jurisdiction which would constitute a condition precedent to the performance 



by Buyer of its obligations hereunder. As of the Closing Date, Buyer wdl  have, full legal right, 
power and authority (i) to enter into this Agreement, (ii) to adopt the Authorizing Resolution, (G) 
to cause the Bonds to be delivered to Seller, (iv) to carry out and consummate the transactions 
contemplated by this Agreement, the Management Agreement, the Loan Agreement, and the Bond 
Documents to which it is a party; and (vi) to set utility mtes as it deems necessary and appropriate 
to meet its obligations with respect to the Bonds. 

Section 5.03. Enforceability. This Agreement has been duly executed and delivered by 
Buyer and is a valid and binding obligation of Buyer, enforceable in accordance with its terms, 
except as may be limited by (a) any applicable bankruptcy, reorganization, moratorium or similar 
laws, now or hereafter in effect, afFecting the enforceability of creditors’ rights generally or @) 
general principles of equity. 

Section 5.04. No Conflicts. Neither the execution and delivery of this Agreement nor the 
consummation of the transactions contemplated hereby will: (i) codict  with or violate any 
municipal code or ordinances, or of any decree or order of any court or admhistrative or other 
governmental body which is either applicable to, binding upon or enforceable against Buyer; or (ii) 
result in any breach of or default under any mortgage, contract, agreement, indenture, trust or other 
instrument which is either binding upon or enforceable against Buyer. 

Section 5.05. As-Is Where-Is Condition. BUYER ACKNOWLEDGES THAT 
SELLER HAS NOT MADE ANY REPRESENTATIONS OR WARRANTIES OR 
COVENANTS THAT ARE NOT EXPRESSLY SET FORTH IN THIS DOCUMENT. EXCEPT 
FOR THOSE REPRESENTATIONS, WARRANTES, AND COVENANTS EXPESSLY SET 
FORTH HEREIN: (A) BUYER IS ACQUIRING THE PURCHASED ASSETS AND 

CONDITION AND THAT IT IS RELYING WON ITS OWN INVESTIGATION AND 

THE PURCHASE PRICE FOR ANY REASON. IT IS UNDERSTOOD AND AGREED THAT 
SELLER IS NOT MAKING AND SPECIFICALLY DISCLAIMS ANY WARRANTlES OR 
REPRESENTATIONS OF ANY KIND OR CHARACTER, EXPRESS OR IMPLIED, WITH 
RESPECT TO SELLERS OR ANY TANGIBLE OR INTANGIBLE ASSETS OF SELLER, 
INCLUDING, BUT NOT LIMITED TO, WARRANTES OR REPRESENTATIONS AS TO OR 
ANY OTHER MATTER OR THING RELATING TO OR AFFECTING THE VALUE, 
CONDITION, MERCHANTABILITY, MARKETABILITY, PROFITABILITY7 SUITABILITY 
OR FITNESS FOR A PARTICULAR USE OR PURPOSE OF PURCHASED ASSETS; (€3) 
BUYER HAS NOT RELIED UPON AND WILL NOT RELY UPON, EITHER DIRECTLY OR 
INDIRECTLY7 ANY REPRESENTATION OR WARRANTY OF SELLER OR ANY AGENT 
OR EMPLOYEE OF SELLER; (C) BUYER REPRESENTS THAT IT IS A 
KNOWLEDGEABLE BUYER AND THAT IT IS RELYING SOLELY ON ITS OWN 
EXPERTISE AND THAT OF ITS CONSULTANTS IN PURCHASING THE PURCHASED 
ASSETS; AND (D) BUYER WJLL CONDUCT SUCH INSPECTIONS AND 
INVESTIGATIONS REGARDING THE PURCHASED ASSETS AS BUYER DEEMS 
NECESSARY. NOTWITHSTANDING THE ABOVE, BUYER’S RELIANCE HEREIN IS 
BASED UPON SELLER’S WARRANTY THAT IT HAS PROVIDED ALL 
DOCUMEWATION AND INFORMATION KNOWN TO SELLER TO ALLOW BUYER TO 
MAKE AN INDEPENDENT DETERMINATION OF THE ASSETS BEING ACQUIRED. 

UNDERTAKING THE ASSUMED LIABILITIES IN THEIR “AS-IS WHERE-IS” 

ANALYSIS AND SHALL NOT BE ENTITLED TO ANY REDUCTION TO OR SET-OFF OF 



, 

SELLER HAS NOT WITHHELD ANY INFORMATION WHICH WOULD PREvmvT THE 
BUYER FROM MAKING AN INFORMED DECISION AS TO THE PURCHASE OF THE 
ASSETS. 

ARTICLE VI 

ADDITIONAL COVENANTS 

Section6.01. Conduct of Business. From the date hereof to the Closing Date (and 
thereafter with respect to any covenant or agreement extending beyond the Closing Date), except 
as expressly permitted or required by this Agreement or as otherwise consented to by Buyer in 
writing, Seller wil l  (as applicable): 

(a) carry on the Business in, and only in, the ordinary course, in substantially 
the same manner as heretofore conducted, and use reasonable efforts to preserve intact its 
present business organization, maintain its properties in good operating condition and 
repair, keep available the services of its present officers and substantially all of its 
employees, and preserve its relationship with substantially all of its customers and others 
having business dealings with it, with the goal and intent that its goodwill and ongoing 
business shall be in all material respects unimpaired on and following the Closing Date; 

(b) pay all accounts payable and other obligations of Seller when they become 
due and payable in the or- course of business consistent with prior practice; 

(c) perform in all material respects all of its obligations under all Contracts and 
other agreements and instnunents and comply in all material respects with all applicable 
laws applicable to it; t 

(d) not enter into or assume any material agreement, contract, or instrument, or 
enter into or permit any material amendment, supplement, waiver, or other modification 
with respect to any Contract; 

(e) not make or change any election, change an .annual accounting period, 
adopt or change any accounting method, file any amended tax return, enter into any closing 
agreement, settle any tax claim or assessment relating to Seller, surrender any right to 
claim a refund of taxes, consent to any extension or waiver of the limitation period 
applicable to any tax claim or assessment relating to Seller or take any other similar action 
relating to the filing of any tzx return or the payment of any tax, if such election, adoption, 
change, amendment, agreement, settlement, surrender, consent or other action would have 
the effect of increasing the tax liability of Seller for any period ending after the Closing 
Date or decreasing any tax attribute of Seller existing on the Closing Datesrovided that 
Buyer will make the appropriate accounting changes &er the purchase to coincide with the 
Buyer’s required governmental disclosures; 

(0 not self or transfer to any person or otherwise dispose of any material 
property or asset of Seller, other than dispositions of property or assets made in the 
ordinary course of business consistent with prior practice; 
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(g) not cause or permit any lien to be placed on any property or asset of Seller 
where such lien did not exist on the date hereof; and 

(h) not take any action or knowingly omit to take any action, which action or 
omission would result in a breach of any of the representations and warranties set forth in 
Article 4. 

Section 6.02. No Solicitation, Prior to the Closing Date or the earlier termination of this 
Agreement, neither Seller nor any affiliate of Seller, shall solicit any inquiries or proposals with 
respect to, (i) the sale by Seller of all or substantially all of its properties and assets, or (ii) any 
merger transaction or other transaction involving the acquisition of control of Seller by any person 
other than Buyer. 

Section 6.03. Further Actions. 

(a) Seller and Buyer agree to use reasonable efforts to take all actions and to do 
all things necessary, proper or advisable to consummate the transactions contemplated 
hereby by the Closing Date. 

(b) Seller and Buyer will, as promptly as practicable, file or supply, or cause to 
be filed or supplied with all relevant governmental authorities and other Persons, a l l  
applications, notifications and information required to be filed or supplied by it pursuant to 
applicable law in connection with this Agreement and the consummation of the 
transactions contemplated hereby. 

(c) Seller and Buyer, as promptly as practicable, will use reasonable efforts to 
obtain, or cause to be obtained, a l l  consents (including all governmental approvals and any 
consents required under any contract) necessary to be obtained by it under applicable law 
or pursuant to any contract or permit in connection with the transactions contemplated 
thereby. 

(d) Seller will cause its affiliates to, coordinate and cooperate with Buyer in 
exchanging such information and supplying such assistance as may be reasonably 
requested by Buyer in connection with the filings and other actions contemplated by this 
Agreement. 

(e) Following the Closing Date, Seller and Buyer shall, from time to time and at 
their own expense, execute and deliver such additional instruments, documents, 
conveyances, or assurances and take such other actions as shall be necessary, or otherwise 
reasonably requested by the other party, to render effective the consummation of the 
transactions contemplated hereby. 



ARTICLEVII 

TERMINATION 

Section 7.01. Termination. This Agreement may be terminated at any time prior to the 
Closing Date: 

(a) By Seller or Buyer by written notice to the other parties if the transactions 
contemplated hereby shall not have been consummated pursuant hereto by 5:OO p.m., 
Phoenix, Arizona time on July 1,2014; 

(b) By Buyer by written notice to Seller if (a) the representations and 
warrauties of Seller shall not have been true and correct in all mateid respects as of the 
date when made or (b) any of the conditions set forth in Section 3.02 shall not have been, or 
ifit becomes apparent to Buyer in its reasonable discretion that any of such conditions will 
not be, fulfiued by 5:OO p.m. Phoenix, Arizona time on July 1,2014, unless such failure 
shall be due to the failure of Buyer to perform or comply with any of the covenants, 
agreements or conditions hereof to be performed or complied with by it prior to the Closing 
Date; 

(c) By Seller by written notice to Buyer if (a) the representations and 
warranties of Buyer shall not have been true and correct in all material respects as of the 
date when made, or (b) any of the conditions set forth in Section 3.03 shall not have been, 
or if it becomes apparent to Seller in its reasonable discretion that any such condition will 
not be, fulfilled by 5:OO p.m. Phoenix, Arizona time on March 3 1,2014, unless such failure 
shall be due to the failure of Seller to perform or comply with any of the covenants, 
agreements or conditions hereof to be performed or complied with by it prior to the Closing 
Date; or 

(d) By Seller by written notice to Buyer if: 

(i) the marketability of the Bonds or the market price thereof, in the 
reasonable opinion of Seller, has been materially adversely affected by (1) an 
amendment to the Constitution of the United States or the Constitution of the State 
or (2) any introduced or enacted federal or State legislation or (3) any decision of 
any federal or State court or (4) any nrling or regulation (final, temporary or 
proposed) of the Treasury Department of the United States, the Internal Revenue 
Service or other federal or State authority or (5)  any bill favorably reported out of 
committee in either house of the Congress of the United States, in any case 
affecting the tax status of Buyer, its property or income, its securities (including the 
Bonds) or the interest thereon, or any tax exemption granted or authorized by the 
Internal Revenue Code of 1986, as amended, or the statutes of the State of Arizona 
(the “State”); or 



(ii) a stop order, ruling, regulation, proposed regulation or statement by 
or on behalf of the Securities and Exchange Commission shall be issued or made 
having the effect or creating the probability that the issuance, offering or sale of 
obligations of the general character of the Bonds shall be or shall become a 
violation of any provisions of the Securities Act of 1933, the Securities and 
Exchange Act of 1934, or the Trust Indenture Act of 1939; or 

(Si) in the Congress of the United States legislation shall be enacted or a 
bill shall be favorably reported out of committee to either house, or a decision by a 
court of the United States shall be rendered, or a ruling, regulation, proposed 
regulation or statement by or on behalf of the Securities and Exchange Commission 
or other governmental agency having jurisdiction of the subject matter shall be 
made, to the effect that securities of Buyer or of any similar public body are not 
exempt from the registration, qualification or other requirements of the Securities 
Act of 1933, the Securities and Exchange Act of 1934 or the Trust Indenture Act of 
1939; provided, however, that the effective date of the events described in (a), (b) 
and (c) of this Subparamoh 7.01 (f) shall be prior to the Closing Date; or 

(iv) the United States shall have become engaged in hostilities which 
have resulted in a declaration of war or a national emergency or there shall have 
occurred any other outbreak of hostilities or a national or international calamity or 
crisis, or an escalation thereof, the effect of such outbreak calamity or crisis on the 
financial markets of the United States being such as, in the opinion of Seller, would 
sect materially and adversely the ability of Seller to market the Bonds or to 
enforce contracts for the sale of the Bonds; or 

(v) there shall have occurred a general suspension of trading on the 
New York Stock Exchange or the declaration of a general banking moratorium by 
the United States, or by the States of Arizona or New York; or 

(vi) there shall exist any event which, in the sole judgment of Seller, 
would materially adversely af5ect the market for the Bonds. 

Section 7.02. Effect of Termination. 

(a) In the event of the termination of this Agreement pursuant the provisions in 
Section 7.01 (i) this Agreement shall become void and have no effect, without any liability 
to any person in respect hereof or of the transactions contemplated hereby on the part of 
any party hereto, or any of its officials, directors, officers, employees, agents, consultants, 
representatives or advisers, except for any liability resulting fiom such party’s material 
breach of this Agreement and for failing to comply with Section 7.021b). 

(b) Upon such an event, (a) Buyer shall deliver to Seller all materials delivered 
to or acquired fiom Seller (“Seller’s Materials”) and (b) Buyer will maintain the 
confidentiality of, and not disclose to any third person (other than its attorney and other 
consultants to the extent reasonably required for the negotiation and processing of the 
transaction contemplated by this Agreement) any information obtained by Buyer fiom or 



through Seller’s Materials except to the extent such information is generally available to 
the public or required to be disclosed pursuant to legal process or applicable law. 

ARTICLEVIII 

INDEMNIE‘ICATION 

Section 8.01. Indemnification By Seller. To the extent permitted by applicable law, but 
subject to the limitatom set forth in Sections 8.04 and 8.05, Seller covenants and agrees to defend, 
indemnify and hold harmless Buyer, and its officials and employees, (collectively, the “Buyer 
Idemnitees”) fiom and against, and to pay or reimburse Buyer Indemnitees for, any and all 
claims, amounts paid in settlement of claims, liabilities, obligations, losses, fines, costs, royalties, 
proceedings, deficiencies or damages (whether absolute, accrued, conditional, or otherwise and 
whether or not resulting from third patty claims), including without limitation any out-of-pocket 
expenses and reasonable attorneys’ and accountants’ fees incurred in the investigation or defense 
of any of the same or in asserting any of their respective rights hereunder but excluding any 
consequential damages (collectively, “Losses”), resulting fiom or arising out of: 

(a) any material inaccuracy of any representation or warranty by Seller 
contained in Article 4; or 

(b) any failure of Seller to perform any material covenant or agreement 
hereunder or to fulfill any other obligation in respect hereof; or 

(c) all obligations of the Sellers, including but not limited to regulatory 
obligations and obligations for Taxes, for periods through and including the Closing Date. 

Section 8.02. Indemnification by Buyer. To the extent permitted by Applicable Law, 
but subject to the limitations set forth in Sections 8.04 and 8.05, Buyer covenauts and agrees to 
defend, i n d e w  and hold harmless Seller, and its members, officers, employees (collectively, 
the “Seller 1dernnitees”)fiom and against, and to pay or reimburse Seller Indemnitees for, any and 
all Losses resulting from or arising out of: 

(a) 
contained Article 5; 

any material inaccuracy in any representation or warranty by Buyer made or 

(b) any failwe of Buyer to perform any material covenant or agreement 
hereunder or to llfill any other obligation in respect hereof; or 

(c) all obligations of the businesses being acquired, including but not limited to 
regulatory obligations and obligations for Taxes, for all periods on and &r the Closing 
Date (including any obligations concerning the need for any regulatory approvals or 
consents to effectuate any of the actions contemplated in this Agreement, regardless of 
when such obligation accrues). 

Section8.03. Indemnification Procedures. In the case of any claim by a Buyer 
Indemnitee or a Seller Indemnitee (any of which, an “IndemniJied Party”) for indemnification 



under this Article 8, notice shall be given by the Indemnified Party to the party required to provide 
indemnification (the ‘‘~ndemnz~jrzg Pam’) promptly after such hdemnified Party has actual 
knowledge of any claim as to which indemnity may be sought The notice shall specifj the factual 
basis of the claim in reasonable detail to the extent known by the Indemnified Party: 

(a) Third Party Claims. With regard to third party claims, the Indemnified 
Party shall permit the Indemnifying Party (at the expense of such Indemnifying Party) to 
assume the defense of any third party claim or any litigation resulting therefiom; provided 
that (i) the counsel for the Indemnifying Party who shall conduct the defense of such claim 
or litigation shall be reasonably satisfactory to the Indemnified Party, (ii) the Indemnified 
Party may participate in such defense at such Indemnified Party’s expense, and (iii) the 
failure by any Indemnified Party to give notice as provided herein shalI not relieve the 
Indemnifying Party of its indemnification obligation under this Agreement except to the 
extent that such omission results in a failure of actual notice to the Indemnifying Party and 
such Indemnifying Party is materially prejudiced as a result of such failure to give notice. 
Except with the prior written consent of the Indemnified Party, no Indemnifying Party, in 
the defense of any such claim or litigation, shall consent to entry of any judgment or enter 
hto  any settlement that provides for hjunctive or other non-monetary relief affecting the 
Indemnified Party or that does not include as an unconditional term thereof the giving by 
each claimant or plaintiff to such Indemnified Party of a release fiom all liability with 
respect to such claim or litigation. In the event that the Indemnified Party shall in good 
faith determine that the conduct of the defense of any claim subject to indemnification 
hereunder or any proposed settlement of any such claim by the Indemnifying Party might 
be expected to affect adversely the Indemnified Party’s tax liability or the ability of the 
Indemnified Party to conduct its business, or that the Indemnified Party may have available 
to it one or more defenses or counterclaims that are inconsistent with one or more of those 
that may be available to the Indemnifying Party in respect of such claim or any litigation 
relating thereto, the Indemnified Party shall have the right at all times to take over and 
assume control over the defense, settlement, negotiations or litigation relating to any such 
claim at the sole cost of the Indemnifying Party, provided that ifthe Indemnified Party does 
so take over and assume control, the Indemnified Party shall not settle such claim or 
litigation without the written consent of the Inde-g Party, such consent not to be 
unreasonably witbheld. In the event that the Inde-g Party does not accept the 
defense of any matter as above provided, the Indemnified Party shall have the 111 right to 
defend against any such claim or demand and shall be entitled to settle or agree to pay in 
fidl such claim or demand. In any event, the Indemnifying Party and the Indemnified Party 
shall cooperate in the defense of any claim or litigation subject to this Section 8.03, 
including tax audits and claims, and the records of each shall be available to the other with 
respect to such defense. 

(b) Claims for Losses other than Third Party Claims. With regard to a claim 
for indemnification for Losses other than a third party claim, the Indemnifying Party shall 
within thirty (30) days after receiving notice of the claim, give notice to the Indemnified 
Party of the acceptance or rejection of the claim by the Indemntfylng Party. A notice of 
rejection of a claim will create of Dispute under Article 8. 



Section 8.04. Time Limitations. If the Closing occurs, Seller will have liability with 
respect to Section 8.01 only if on or before the date which is twelve (12) months after the Closing 
Date, Buyer notifies the Seller from which it is seeking indemnification in writing of the claim, 
specifying the factual basis of the claim in reasonable detail to the extent then known by Buyer. If 
the Closing occurs, Buyer will h v e  liability with respect to Section 8.02 only if on or before the 
date which is twelve (12) months after the Closing Date, Seller notifies Buyer in writing of the 
claim, Spscifying the factual basis of the claim in reasonable detail to the extent then known by 
Seller. Notwithstanding the foregoing, if before 5:OO p.m. (Arizona time) on the date which is 
twelve (12) months after the Closing Date, any party against which an indemnification claim has 
been made hereunder has been properly notified in Writing of such claim and such claim has not 
been finally resolved or disposed of as of such date, then such claim shall continue to Survive and 
shall remab a basis for indemnity hereunder until such claim is fmally resolved or disposed of in 
accordance with the terms of this Agreement. 

Section 8.05. Limitations on Amount. No claim shall be asserted against Seller under 
this Article 8 which, individually, is less than $50,000; and no claims shall be asserted against 
Seller under this Article 8 which, in the aggregate, exceed the sum of $1,000,000. If a particular 
claim or claims are covered by insurance carried by Seller, such claims may be pursued against 
Seller for amounts in excess of the limits set forth in the preceding sentence, but Buyer’s recourse 
shall be limited to the proceeds of the applicable insurance coverage. No claim shall be asserted 
against Buyer under this Article 8 wbich, individually, is less than $50,000; and no claims shall be 
asserted against Buyer under Section 8.02 which, in the aggregate, exceed the sum of $1,000,000. 
If a particular claim or claims are covered by insurance carried by Buyer, such claims may be 
pursued against Buyer for amounts in excess of the limits set forth in the preceding sentence, but 
Sellers’ recome shall be limited to the proceeds of the applicable insurance coverage. 

Section 8.06. Exclusive Remedy. The right to indemnification provided in this Article 8 
is intended to be the sole and exclusive remedy of Buyer or Seller following the Closing. Until the 
Closing, the parties shall have any other remedies provided herein or available at law or in equity. 

Section 8.07. Limitation of Liability. The liability of each party under this Agreement, 
for any reason whatsoever, wheher in contract, tort or statute (including without limitation, 
negligence), or otherwise, shall be limited to the other party’s actual damages. In no event shall 
either party have any liability to the other party or to third parties for any indirect, incidental, 
special, consequentid or punitive damages, even if such party has been advised of the possibility 
thereof. The allocations of liability in this Agreement represent the agreed and bargained-for 
understanding of the parties with respect to allocation of risks inherent in their relationship. 

ARTICLE M 

DISPUTE RESOLUTION 

Section 9.01. Disputes. In the event of any claim, dispute or other matter in controversy, 
whether based on contract, tort, statute or other legal theory (including but not limited to any claim 
of fiaud or misrepresentation), arising out of or related to the Agreement or the breach thereof, 
either party hereto may pursue in court any remedy available to it at law or in equity. 



ARTICLE X 

MISCELLANEOUS 

Section 10.01. Survival. Each of the representations and warranties made by Seller in 
Article 4 of this Agreement shall survive for a period of two (2) years after the Closing Date, 
notwithtanding any investigation at any time made by or on behalf of Buyer, and thereafter all 
such representations and warranties shall be extinguished. No claim for the recovery of Loss (as 
defined in Section 8.01) may be asserted by Buyer against Seller, or its successors in interest after 
such representations and m a n t i e s  shall be thus extingUished;provide(z, however, that claims first 
asserted in writing within the applicable period shall not thereafter be barred and claims related to 
an assertion of infiingement of intellectual property may be asserted at any time so long as they 
otherwise are not statutorily or equitably time barred. 

Section 10.02. Knowledge. As used throughout this Agreement, the term “knowledge” 
m e w  the actual awareness of a particular fact or c i r c m c e  and the awareness of a fact or 
circumstance that a prudent individual could reasonably be expected to discover or otherwise 
become aware of in the course of conducting a reasonable investigation and due inquiry 
concerning the fact or circumstance. 

Section 10.03. Brokers’ Commission. Seller will be solely responsible for and will 
indemnify and hold Buyer harmless from, the payment of any commission, fee or claim of any 
person, fxm or corporation employed or retained or claiming to be employed or retained by Seller 
to bring about, or to represent Self er in, the transactions contemplated hereby. 

Section 10.04. General Provisions regarding Representation and Warranties. The 
following provisions shall apply to all representations and warranties of any of the parties to this 
Agreement: 

(a) No Other Representation of Warranties, Each party to this Agreement 
hereby expressly acknowledges and agrees that it has not relied on, and no other party has 
made, any representation or wmmty, expressed or implied (all implied warranties being 
hereby expressly disclaimed), except for those representations and warranties that are 
expressly set forth in the Agreement, 

(b) SpeciJic Overrules General. To the extent that any matter is addressed by a 
specific representation or warranty, any more general representation shall be deemed not to 
apply to such a matter. 

(c) One Disclosure Suflces. Anything that is duly disclosed to Buyer pursuant 
to t h i s  Agreement, including on any Exhibit hereto, shall be deemed to have been disclosed 
on all applicable schedules to this Agreement. 

Section 10.05. Binding Effect. This Agreement shall be binding upon and inure to the 
benefit of the parties hereto and their respective successors, assigns, heirs and legal 
representatives. 



Section 10.06. Entire Agreement. This Agreement (including the exhibits attached 
hereto) contains the entire agreement of the parties hereto with respect to the purchase of the 
Purchased Assets and the other transactions contemplated herein, and supersede all prior written 
and oral understandings and agreements of the parties with respect to the subject matter hereof. 
Any reference herein to this Agreement shall be deemed to include the exhibits attached hereto. 

Section 10.07. Headings. The descriptive headings in this Agreement are inserted for 
convenience only and do not constitute a part of this Agreement. 

Section 10.08. Execution in Counterpart. This Agreement may be executed In any 
number of counterparts, each of which shall be deemed an original. 

Section 10.09. Notices. Any notice, request, information or other document to be given 
hereunder to any of the parties by any other party shall be in Writing and delivered personally or 
sent by certified mail, overnight courier, facsimile or electronic mail as follows: 

If to Buyer, addressed to: 

FIorence Municipal Property Corporation 
c/o Town Manager 
775 N. Main Street 
P.O. Box 2670 
Florence, Arizona 
Am: 
Emd:  

with a copy to: 

775 N. Main Street 
P.O. Box 2670 
Florence, A r i z o ~  
Emd:  

If to Seller, addressed to: 

Johnson Utilities, L.L.C. 
5230 E. Shea BouIevmd, Suite 200 
Scottsdale, Arizona 85254 
Attention: George H. Johnson 

Email: gjohnson@azvision.net 
Fax: (480) 483-7908 

with a copy to: 

Gary A. Drummond, Esq 
Sallquist & Dnunmond, P.C. 
1430 E. Missouri Avenue, Suite B-125 

mailto:gjohnson@azvision.net
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Phoenix, Arizona 85014 
Email: gary@sd-1aw.com 

Any party may change the address to which notices hereunder are to be sent to it by giving written 
notice of such change of address in the manner herein provided for giving notice. Any notice 
delivered personally shall be deemed to have been given on the date it is so delivered, and any 
notice delivered by registered or certified mail shall be deemed to have been given on the date it is 
received. 

Section 10.10. Amendment. This Agreement may be amended only with the Written 
approval of all of the parties hereto. 

Section 10.11, Governing Law. This Agreement shall be governed by and construed in 
accordance with the laws of the State of Arizona applicable to contracts made and to be performed 
therein. 

Section 10.12. Notice of A.RS. Section 38-511 - Cancellation. Notice is hereby given 
of the provisions of Arizona Revised Statutes Section 38-5 11, as amended. By this reference, the 
provisions of said statute are incorporated herein to the extent of their applicability to contracts of 
the nature of this Agreement under the law of the State. 

Section 10.13. Time is of the Essence. Time is hereby declared to be of the essence for 
the purposes of the performance of a l l  conditions and obligations under this Agreement. 

Section 10.14. Threat of Condemnation. The parties hereto expressly acknowledge that 
the sale of the Business fiom Seller to Buyer under the terms described herein has been negotiated 
under the threat of condemnation action. 

* * *  

SIGNATURES FOLLOW 

mailto:gary@sd-1aw.com
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IN W m s s  WHEREOF, the parties hereto have caused this Asset Purchase and Lease 
Agreement to be duly executed as of the date first above written. 

BUYER: 

FLORENCE h&JNICPAL PROPERTY CORPORATION 

By: 
Name: 
Title: 

SELLER: 

JOHNSON UTILITIES, L.L.C. 

By: 
Name: 
Title: 
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Issuer: 

Borrower: 

Par Amount: 

Bond Closing: 

Maturity: 

Tax Status: 

T o m  of Florence: 

EXBIBITB 

TERMS OF WATER A i  SEWERREVENUE BONOS 

Bond Counsel 

Project Seller/Bond 
Purchaser 

Bond Terms: 

The Industrial Development Authority of the City of Phoenix 

Florence Municipal Propei-ty Corporation, an A r i z o ~  non-profit corporation 
formed for the benefit of the Town of Florence, Arizona 

$121,000,000 

On or about March 1,2014 

30 years, with sinking fund principal redemptions beginning in Y6 

Interest on the Bonds will be excluded fiom gross income for purposes of 
federal and state income taxation and will not be subject to the alternative 
minimumtax 

No recourse to Town of Florence. Net revenues from the Purchased Assets 
will be paid to the Town. Once the Bonds are fully paid, the Purchased Assets 
will be gifted to the Town fiee of chargk 

Kutak Rock LLP in Scottsdale, Arizona 

Johnson Utilities, L.L.C. will sell the Purchased Assets to the Borrower in 
exchange for the Bonds 

The Bonds will bear interest at the rate of 6.625% (interest ody) for the h t  5 
yeas and at the rate of 8.00% per annm for yeas 6-30, mature in 2044, and 
will not be subject to optional redemption 

All major financing documents, including the offering document and the bond 
form will contain substantially the following disclaimer: 

THE BONDS ANI) THE INTEREST THEREON ARE SPECIAL LIMITED 
OBLIGATIONS OF THE ISSUER PAYABLE EXCLUSIVELY FROM 
REVENUES AND RECEIPTS UNDER THE LOAN AGREEMENT. TEE 
BONDS DO NOT CONSTITUTE A DEBT OR A LOAN OF CREDIT OR A 
PLEDGE OF THE FULL FAITH AND CREDIT OR TAXING POWER OF 
THE ISSUER OR THE TOWN OF FLORENCE, OR OF THE STATE OF 
ARIZONA, OR OF ANY POLITICAL, SUBDMSION THEREOF, WITHIN 
THE h4EANING OF ANY STATE C O N S ~ T I O N A L  PROVISION OR 
STATUTORY LMTATION AND SHALL NEVER CONSTITUTE NOR 
GIVE RISE TO A PECuNL4RY LIABILITY OF THE STATE OF 
ARIZONA, OR ANY POLITICAL SUBDMSION THEREOF. THE 



Defeasance: 

Management: 

Bond Purchase Price: 

Cost o f  Issuance 

Town Costs: 

Denominations: 

Flow of Funds: 

BONDS SHALL NOT CONSTITUTE, DIRECTLY OR INDIRECTLY, OR 
CONTINGENTLY OBLIGATE OR OTHERWISE CONSTITUTE A 
GENERAL OBLIGATION OF OR A CHARGE AGAINST THE 
GENERAL CREDIT OF THE TOWN OF FLORENCE, BUT SHALL BE 
SPECIAL LIMITED OBLIGATIONS OF T€E ISSUER PAYABLE 
SOLELY FROM THE SOURCES DESCRIBED HEREIN AND IN 
INDENTURE, BUT NOT OTHERWISE. THE ISSUER HAS NO TAXING 
POWER 

The Indenture will provide that the Borrower andor the Town may defease 
the lien of Indenture at any time by depositing with the Trustee for the benefit 
of the Bondholders government obligations &cient to pay principal and 
interest on the Bonds to the maturity date 

The Purchased Assets will be managed by the Seller (or its affiliate) for a 
period of 5 years on a fixed fee contract that pays $500,000 annually in fidl 
compliance with federal qualified management contract rules (Rev Ruling 
97-13). Town will assume management (on its own or by contract) after Y5 

Purchaser will purchase the Bonds at a price of par in exchange for the 
Purchased Assets 

All closing costs related to the Bonds, including the fees and expenses of 
Seller’s Counsel, Issuer, Issuer’s Counsel, Bond Counsel, Borrower, 
Borrower’s Counsel, and Trustee will be paid by the Seller at closing 

All costs incurred by the Town will be paid by the Town 

The Bonds will be issued in minimum denominations of $1,000,000 and will 
only be transferable to parties related to Seller 

From cash flow generated by the Purchased Assets, the Manager will pay 
operating expenses, replenish reserve funds, and forward the balance to the 
Trustee, who will make payments in the following order of priority: 

first, interest on the Bonds; 

second, principal on the Bonds; 

third, ongoing fees of the Borrower, Issuer and Trustee; 

fourth, management fees; 

fifth, required arbitrage rebate mounts, if any; 

sixth, replenishment of reserve h d s ;  and 



seventh, remainder to Town. 

The Bonds will be issued pursuant to the hdenture as special obligations of 
the Issuer and shall be secured by a first priority security interest in all 
amounts held pursuant to the Indenture, and the pledged revenues which 
consist of the following: 

(1) Revenues received by the Issuer under the Loan Agreement 

(2) To the extent permitted by law, airst mortgage on all assets of 
Borrower 

(3) A debt servicdoperating reserve fund will be established under the 
Indenture and be funded from cash deposits currently held by Seller, in an 
amount to be determined, subject to federal tax rule limitations 



. 

CUSTOMER ACCOUNT SECURITY DEPOSITS (ADVANCE DEPOSITS MADE BY 
(s[ISTOIMERs TO SECURE PAYMENT OF FUTURE CHARGES) WHICH COME DUE AFTER 

CLOSING 

0 METER ADVANCE FWFUNDS DUE AB'TER CLOSING 

0 ANNUAL AMOUNTS DUE ON TEE LINE EXTENSION AGREEMENTS (LXAs) 
ATTACHE3 HERETO. SELLER S U L  BE RESPONSIBLE FOR THE PRO 
RATA SHARE OF AMOUNTS DUE UNDER THE LXAS FOR THE PERIOD 

ENDING ON THE CLOSING DATE 



EXHlBITD 

ALLOCATION OP PURCEASE PRICE 
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Ladies and Gentlemen: 

[a] Articles of Organization of the Buyer dated [ 1, as certIhed by the 
Arkom 8metary of State, and ths Bylaws of  the Bayer, certsed by an authow officer of the 

Gxtifhb of Good Standing issued [ 1 by the h n a  Secretary o f  

~ ~ ; ~ e r , & t d l  I; 

(6) 
SWefbrEnyer. 

We have also reviewed an executed copy of each of the fbllowing documents 
(dollectiveIy, the 'l'mactiw Dacrtments"): 

fa) the Sale Agceemerzt executed by the Euyeq 

(b) the Mamgment executed by the Buyer; 



(c) the ~ f f i i s  WE of the tipp~@itite OfFtCets qr authorized reprcsedath& 
pf tls Ekyez, edfying that (9 each ~ v m m t  and agreement of"* Buyer to beperS3rmed @or 
to Qr as of the @b&g pqsuant to the Sale kgreenrent and the M- Agmment has been 
@rmed, (ii) each r epse~fa tk rp  and wmantyaf the Bryes is tme end correct on the 
D&Q as Smade on and as of the Closing, a d  CG) the resohttiin of the. Bum attached thereto 
autbari&g and approving exBcution of the Sale Agreemat and theMmagment Agreement and 
@rmanoe ofthstrm&ns CoRt-hted-, 

(d) the Ikmtnbwy Certificate: of ths appropride off i~er~  or authmized 
-es ofthe Bayeq and 

In addition, we have reviewed suchmatters of law as we have deemed neeessay itw the 
rendaitrg of the opinions cmtaimi her& 

In rd&g the Edlowing opinions, we have assumed and relied upon (iJ the geduiineaess 
of all a;i:gnahnres (other than the Buyer); Qnif the &henticity and mmpI&ews of al l  docmnents 
submitted to us a origin& Elnd the confbrroify to original documents of all dswments submated 
to us as PDF, electronic, certified or photostatk cupiw, (E) the accuraoy aud compfeteness of all 
dte Orga&&iiW Docranents ofthe Buyer mde available to us; ($1 there has not been any 
mutual mistake of fact or hg, h d ,  duress, cikiual tic&dy or undue influence; 
(u) the wndnct ofall the parties and their respective agents has oomplied &th anynquimnent 
o Q m l  and fair dealing; (mi there m no agreements or derstarzdiags among the garties 
€0 &e Transaction Docamenfs, Peritten or oral, and there is no usage of bade or course of grhr 
iik&hgsamongtheparties 
tearrzs and co-m of the n Docmxntq (vi) the c o ~ o n a l i t y  or validity of a 
rkkwmt statute, de, regnlation or a m y  acli6fi is not at ksne unless a reported decision the 
State of Arizona has speeifidy adckmed3 but not resolved, or has established, its 
uncOflstitutiOnality or hrralidily; (viiii allpmties (other than the Buyer) have the power, authority 
and Capacity to emcute, deliver esnd p d r m  the TtanssCtiOa Do- and that thm are no 
6cf.q or circumstances nAathg to you that might prevent you &om d r c i a g  my of the rim to 
which OUT opinion relates; (ix) the miimeabilify of the Transaction Documents agajnst all 
pmtks other the Buyes, (x) eachpwty to the Transaction Documents (other than the Buyer) 
ha's Satisfied the legal rmpirementp which are applicabieto it to the extent necessary to make @e 
Transaction Docmeats mfbrceable against it; (xi) no party to thq Transaction Documents will m 
f b  %&re take any d i s d q  action (mchdkg any decision not b act) peimiQed under the 
Tmactian Docntlaents which wouM result h a vidation of law or constitute a breach or de@& 
d e r  any agreements, other than the Ransaction I)ocuments, to which any party to the 
Transaction hcumeots is a paty or by which its property is bo* or u n d a  auy court, 
&&ratca or admbis&ative order, writ, iudgment, or d w e  that names any party to the 
T r a n s e n  Documents and is specificdly directed to its property; (xi$ all parties will act in 
akcatl-bce with, and refixin &om t&ng any action which is h-bidden by, the terms and 
co&&ms oftbe Transaction Docpments and that p a  will pdormall of your obligations under 
the Transaction Donrments; and (e) adequate consideration at law has been pdd d e r  the 
Transaction Documents. 

either: case, d&e, supplement or otherwke q-uaIi@the 

We have wt cctnducted any other investigation to wnflmr any facts set %rth in the 
orgPuzizationat Documents and in the Transaction Docvments and the other documents dlsd 



. .  
I .  

2. ~e~hastheIPwer~authoritytoelrecuteanddelivertheTransaction 
Docnments to which it is a party, to consurnmate the traneactibns co&m?plat& th- aad to 
perfbm its obligations there&. 

The d o n  md deEvery by the Bnyer ofthe Transaction Documents fo whieh 
the Buyer Is a party, the c o m d o n  by the Buyer of the mwactiQns contemplated by such 
Tmnsactlon Dacumms and the perfbnnance of the FQ&s ohligations therein have been ddy 
authorized andlor ratified by all neciesgary atrparation adtion of the Buyer. 

The Transaction doc tun^ to which the Buyer is a party h e  been ddy 
executed rmd deliiered by tho Buyer a d  con&ute the wlid and legally bindJng obligathms of 
theB-, ~ ~ b l e a ~ t h e B u y e r i n a c c o r d a n c e ~ t b e i r r e s p e c t i v e ~ .  

No consent or actjono$ or filing or registration witb, any gov&mmntal OF I)ahlc 
reguktorybudyor turthority is required to authorhe, or i s  othimvise mquiced in m&n* 
either the execution aFld d&gy by the. Buyer of the Transaction Do- to which it is 6 
party or the i n m r a t ~ a  by tlte Buyer of hs ob&ations under-the Transaction Dopumnts to which 
it is a par&, ecept as may bt3 have k obtained, made or taken prior tu the date h e o f  

The executiOn atrd delivexy of the Transaction Documents by the Buyer do not, 
with the terms of the Transactios Documants to which it is a party wili mt 

(A) nmIt m a Mation of the Bnye~'a orgatiizational Docmeas, (I31 result in a breach ofor 
&fiult under aay wemats or imtmwnt a (other than the Transaction Dooumentrs) to which 
the Buyar iF1 a pmly, except those agreements wjth respect to ~ E c h  any breach d e m  or 
Y~~&OI I  ffiaaf in the aggregate would mt have a rsaferial &me effect on the Buyer or the 
ab% ofthe Buyer to p&w its Ob&ig&O~m under the Transaction D o m e n b  to which 3 Ts a 
patg or Q tesdt in any vioktiw o f  any appucable Federal or State oEArizona law or statate, 
d e  or mgdathn to which the Buyw is mbj'ect, a# any judgment, order, Writ, hjm&n or 
decree of any court or dher t f i i d  located in the State of Arizona directed agaimt and d g  
tRe Buyer, m t  where any such violatidm in the aggregate woufd not have a materid adverse 
effect on the hyeq or the ability of the Buyer €0 persOm its obligations nnder the Transaction 
mcumeats. 

3. 

4. 

5. 

6. 

7. There is no action, mi$ proceedig, inquiry or investigation at Iaw or in equity or 
by or befbre any govkmmental instrumentality or other agency pending or, to OUT kxmwfedge, 
now Qlreatened @t or affecHng the B'tlya OF to which the Buyer are or may be a party or to 
which the proparty of the Buyer iS or m y  be subject, whereh an wofavorable decision, ruliilg or 
ikdhg WuEd adversely affixt: (0 the existenoe or organization of tbe Buyer or the title to office 



. 

3. We also assume that if the consent of any other person or entity is requited ts the 
assignment of any conttact, agreeme& ins- lease, license, p e d ,  wamnty or approvd, 
that such consent has been received a d  such wnsent was given by the petson or entity required: 
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EXktlbX‘fE~ .. . 
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. .  

Ladies and a m a m  
We have acted J counsel to Johnson Utilities, L.L.C., an Arizona limited liability 

liability company (the ‘Wmager“) in cuwdon with (a) the Asset purchttse and h e  
Agwment, dated as of [ 1, 2024 (the “Safe Agreement”) by and between the Seller a& 
Horence Municipal Property dorporation (the ‘LEuya”), au A,&QM non-pdt public bendit 
corpwatbn fbrmed on behalf of the Town of F h q e ,  Arizona (the Tomr’), and (b) the 
Management Agreemeat, dated as of [ 3,2014 bmm fhe Buyer and the Manager. TlGa 
o@bdon is delivered to you puma& to Section 3.OZ(f) of the Sale Agrement. 

Golnpally (* ‘‘Seller’3 and So*& BahmIztal Uti l iq  L‘LC., an Anizona lima& 

(a) MIS of Orgmkiition of the SeUer dated f 1 as certified by fhe 
Arizona Secretmy of State, and the Bylaws ofthe Sder, certified by an autho&ed uffim of 
Sella, da,ted [ 1; 

Articles of organization of the Manager dated r 1, as d e d  by the 
hrh&i Sewetaly of State, and the Bylaws of  the Manager, certified by an authorjzed officer of 
&&M&ger,datedr 7; 

(0) Certificates of Existence issued 1, by the Arizona Secretary of State 
fbr Seller and Miinager. 

We have also reviewed an exmated copy of each of the bllowing doeutnents 
(wnectively, the ‘ T m d o n  Documents”): 

@) 

(a) the Sale Ageanent executed by ftie Seller; 
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We have not 00- any other investigation to m m a n y  hcts set &rth in the 
Cuments and h the Transaction D o w a s  and the 0 t h ~ ~  documetlb d e d  

foith- and wehaveant conducted any independent m%d,gation to oonfinxthe fkcts upon 
wI.liCirfhieopMmp set %&hein e based. 

SaSea QsIely upon the fixegokg aad subject to the asswnptionS, qUal%cationS and 
lW4tiom herein stated, we are of the ophion that: 

The Seller is a limited liability company organized, valid& existing and in good 
st-mder ths laws of the State of Arizona 

The Manager is a limited liabitity compzmy organized, validly existing and in 
good standing; under the laws of the State of Arizona 

Tbe SeIler has the power and authority to exeeute and deliver the Transaction 
Do-& to which it is a p-, to minmmatte tb tras&kms dwM thereby and to 
p&nn its obligations thereunder. 

"he SManager has the power md authority to execute & deliver the Transaction 
Doct~n~nts to which it is a party, to consummate the transactions contemplated thereby and to 
p 5 x m  its obligations tbemmder. 

The a&n an8 delivq by the Seller ofthe Tramdon Do- to which 
the-SeUer is a m, the w m  *on by the Seller of the traTlSacb0 ' 11s contemptateb by snob 
Tmswtion Docwxents and the p d m e  of the S@a's ol$igations themin have been duly 
atltboriaed d o r  d e d  by all necessary limited Mility company adion of the Selfes. 

1. 

2. 

3. 

4. 

5. 

6. The execution and delivery by the? Manager of the Transaction Documents to 
which the Manager is a party, the cons- n by the Manager of the trapsa&ns 
eontanplated by such Tramaction Documents and the perlkrmance of the Manager's obligations 
therein have been ddy avthorized and/or fatifled by all necessary h 3 e d  liability company 
&an oftheManager. 

7, 

er, enfbrceable against the Seller m acconiance with their respective terms. 

8. 

The TraasaCtion Documents to which the Seller is a party have been duly 
executed and delivered by the Seller and constitute the valid and legally bad& obligations of 

The Transactidli Docments to wZch the Mnager is a party have been duly 
i%~gkd md delivered by the Managa and constitute thei val$ and legally bmding obligations 

Wager, enfbrcmble ag& the Manager in amrdancewith their respective terms. 

No consent or action 04 or f h g  or registrdion witb, any governmental or public 
body or authority is required to authorize, or is othwyke required in connection with 

eithek the execution and delivery by the Seller of the Transaction Documents to which it is a 

. . . . . .  . .  . . . .  . .  

. . .  . 



. 

10. No c o ~ ~ e n t  or rtction of; or filing or registfation with, zuiy goveinmental or public 
-body OT authority is required to authorize, M .is oth&e required in connection with 
e& @e ex&utitm and &livery by the Mgnage~ afthe " r a m n  Do- to wbkh it iS a 

the incurrence by the Mrmpgerf of @ obligations wh-  the Transaction Documents to 
iq &party, except as may be %ye beta obtained, made or taken prbr b the d a t e h m f  

"he execution and delivery of the Transaction Docments by the seller to which 
it i9 @party do not, and tlta compliance with the tenm afthe Trmacfion Doarmenfs to wEch f 
is WiU no€ (A) rmdf in avkrlation ofthe Seller's CQanh lk~ I  Lbammb, (€31 in 
a of os ddblt under any agreemats or ins&mm& @ha than the TransaGtion 
Documents) to whichthe Seller isr apady, except fbr those agreme& withrespect to which m y  
brew4 d e f M  or vialation thareof in the would not have a material adversa e%& on 
the Selle~ or the ability of the Stdler to peribrm its olA&ations d e r  the Trmsaction Documents 
to y%ich it is a party; or Q result In my violation of any appBcable. hrkm.l or State of Arizoaa 
law OP stastrte, mle or regulation to which the Sella is subj* or any Wpent, order, wlrit, 
iajanction ox decdee of any cowt or other t r i i  located in f&e State of lsrizona directed Bgainst 
md ziaming the Seller, aeept where any such violations in the qgreg&e wuuld mt baw a 
miit& Wmse EBW on th Seller, or the ability ofthe Sdex Do perfbm tta obIi$atinns under 
the Transaction DotmneW to which it is a party. 

11. 
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4. Our opiniDns are subject to: (1") the efEct of applicable bankruptay, insolvency, 
reorgaplzation, ammgsment, moratorinm, hdulent ttansfw or &u&den.t comymm and other 
simildr laws affecting creditor's rights gendx and (5) limifations imposed by equitable 
doctrines, inchding without Mation, lfmitatisns nfwnh specific ensOrceability ofplovisions 
of the Transaction bocnments, concepts of mrtteriality, reasonableness (inclading commercial 
reasonableness of the sale or disposithn of ccrhkral), good IW and fkir dealing, and the 
aaailability of hjunctive relief or other equitable remedia (regardless whether w&eted in a 
proceeding m equity or at h). 

We do not expm any opinion on any matter riot expressly addressed in this 
let@ and m other opini0~ shoulcr be impfie? therefrom. The opinions set firth hesem are 
delivered based solely upon the fhcts, exmmf .~  * 'om, astm@om ' and othsr matters desmhd 
hereh as they exkt as ofthe date hereof, and we have RO obligation and dischim any o6Batbn 
to mtiiQ, qplement or update this opini6n letter ar otherwise to c o d c a t s  with you with 
respect to events, changes m facss, law or matters which occur or come to our atfenfhn &ex- tbe 
date he;Teof: This letter expresses our legal opinions BS to mattas set forth herein based on our 
pro%s&d,judpentonthed&ehfandisnotto berwnstmed asaguaranryorawm@ 
88 to any legal or &ctual matter or that a COW considering such matters wouM not d e  ig @ 
manner amtraryto the opininns expressed hereia 

Tbis opinion is delivered only to you in comectioxx with the bansactions rekrred to 
above aad fs solely fbr your benefit, and may be relied upon onIy by you This opsoa may not 
be m8ed up011 by, nor copies delivered to, any ather person without our errpress prior Written 
consent; provided, however, that copies m y  be d e h d  to your counsel. This opinion letter is 
provided as a legat opinion only and not as a guarsurtee or warranty of the matters discussed 
heraia This opinion letter is given BS of the date hereof and we undeirtaker no obHgatbn, and 
hereby disclaim my obligation, to update or supplement this opinion in response to a subsequ& 
change in the law or fiim wen& aExt&g the Seller, the hlamger or the transactions 
CorfterngIated by the Transaction Documents. 

5. 

Respectsllly Submitted, 

. . .  
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EXBXBIT J 

PERSONAL PROPERTY 
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0 ARIZBNA DEPARTMENT OB' WATER IPESOWRCES DESIGNATION OP 
ASSURED WATERST3PPLY FORTHE.PHOEN@AMDlPBALA~ 
MANAGZMEWTAR&AS 

CEN3XAL-A GOveawIENTS 208 PLAN 
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On December 31,201 3, Johnson Utilities, LLC (ihe'Company7 filed with the Arizona Corporation Cornmission (%mmission7 
an application ("Application") for approval to sell and transfer all of its utility assets to theTowp of Florence ("Town") and to 
cancel its Certificate of Convenlence and Necessity ("CC&NI) upon consummation of the sale and transfer of the assets to the 
Town. The Commission's Utilities Division Staff ("Staff') has not yet made a recommendation regarding the Application and 
the Commission Is not bound by the proposals made by the Company, Staff or any intervenors in the docket. The Commis- 
sion will Issue a dedsion regarding the Application following consideration of the matter and, if applicable, testimony and 
evidence. Copies of the Application are available at the Company's offices at 968 East Hunt Hwy, San Tan Valley, Arizona, 
85143 and at the Commission's offices at 1200 West Washington, Phoenix, Arizona, 85007 for public inspection during regular 
business hours and on the internet via the Commission's website (www.azccgov) using the edocket function 

The Company has requested that the Commission consider its Application as soon as practicable at a regularly scheduled 
Open Meeting at the Commission's offices, 1200 West Washington, Phoenix,Arizona, 85007. Public comments will be taken 
at such Open Meeting. Please check httpJ/www.azcc.gov/Dhrisions/Administration/Meetings/ for the schedule and agendas 
for the Commission's upcoming Open Meetings. Written public comments may be submitted via email (http.J/www.azccgov/ 
Divisions/UtiliiiedForms/PubilcCommentForm 1 .pdf), or by mailing a letter referendng Docket No. WS-02987A-13-0477 to: 
Arizona Corporation Commission, Consumer Services Section, 1200 West Washington, Phoenix, Arizona, 85007. 

The law provides for an open public hearing at which, under appropriate circumstances, interested parties may intervene. 
Any person or entity entitled by law to intervene and having a direct and substantial interest in the matter will be permitted 
to intervene. If you would like to intervene, you must file a written motion to intervene with the Commission, and you must 
send copies of the motion to the Company or its legal counsel, and to all parties of record in the case. Your motion to inter- 
vene must contain the following: 

1. Your name, address, and telephone number, and the name, address, and telephone number of any party upon whom 
documents are to  be served in your place, if desired; 

2 A short statement of your interest in the proceeding (e.g., a customer of the Company, a snareholder of the Company, etc); 
and 

k A statement certifying that a copy of your motion to intervene has been mailed to the Company or its counsel and to all 
parties of record in the case. 

The granting of motions to intervene shall be governed by A.A.C. R14-3-105. I f  representation by legal counsel is required 
by Rule 31 of the Rules of the Arizona Supreme Court, intervention will be conditioned upon the intervenor obtaining legal 
counsel to represent the intervenor. For information about requesting intervention, visit the Commission's webpage at httpJ/ 
www.azccgov/divisions/utilities/forms/interven.pdf. The granting of intervention, among other things, entitles a party to 
present sworn evidence a t  hearing if a hearing is held and to cross-examine other witnesses. However, failure to intervene 
will not preclude any customer from appearing at  the hearing, if a hearing is held, and making a statement on such 
customer's own behalf. 

If you have any question about the Application, you may contact the Company at 480-987-9870. If you wish to file written 
comments on the Application or want further informarion on intervention you may contact the Consumer Services Section 
of the Commission a t  1200 West Washington, Phoenix, Arizona 85007, or call 602-542-4251 or 1-800-222-7000 if outside the 
metro Phoenix area. 

The Commission does not discriminate on the basis of disability in admission to its public meetings. Persons with a disability 
may request a reasonabie accommodation such as a sign language interpreter, as well as request this document in an 
alternative format, by contacting the ADA Coordinator Shaylin Bemal, e-mail sabemal@azccgov, voice phone number 
602-542-3931. Requests should be made as early as possible to allow time to arrange the accommodation. 
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A. 

INTRODUCTION. 

PLEASE STATE YOUR NAME, OCCUPATION AND BUSINESS ADDRESS. 

My name is Karl Gehring. I have continuously served as the Community Manager for 
the San Tan Heights Homeowners Association (the “Association”) since June 10. 
2013. My business address is 270 E. Hunt Highway, San l a n  Valley, Arizona 85 143. 

HAVE YOU PREVIOUSLY TESTIFIED IN ANY OTHER PROCEEDINGS 
BEFORE THE ARIZONA CORPORATION COMMISSION? 

No. 

PURPOSE OF TESTIMONY. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

In my testimony, I will present documentation kom the Association’s records of an 
existing, unresolved claim by the Association against Johnson Utilities and the reasons 
why the Association believes it would be appropriate for the Corporation Commission 
to require Johnson Utilities to set aside a cash reserve for this claim until it is resolved 
or adjudicated. 

DESCRIPTION OF THE ASSOCATION. 

PLEASE DESCRIBE THE ASSOCIATION. 

San Tan Heights is a master planned community currently comprising ov ’, 
residents. The San Tan Heights master planned community is governed by the 
Association. The Association’s common areas include community parks and 
substantial greenbelt areas. The Association also manages and maintains two lakes. 
The Association and its residents receive all of their potable and non-potable water 
utility service, and wastewater utility service from Johnson Utilities. 

It is my understanding that the Association and its residents are among Johnson 
Utilities largest customers for potable and non-potable water service and wastewater 
service. The terms and conditions of the transfer of Johnson Utilities’ assets to the 
Town of Florence, and the continued, uninterrupted water and sewer service to the 
Association and its current and future residents is of vital importance to the 
Association. 

( 0 0 0 5 0 7 5 . ~ 5 ~ . ~ X  I ) 2 
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DESCRIPTION OF THE ASSOCIATION’S LAKE DAMAGE CLAIM 
AGAINST JOHNSON UTILITIES. 

PLEASE DESCRIBE THE CAUSE OF THE ASSOCIATION’S LAKE 
DAMAGE CLAIM AGAINST JOHNSON UTILITIES. 

According to the July 2013 Johnson Utilities’ Customer Report attached to my 
testimony as Exhibit 1 (the “July 20 13 Newsletter”), on or about May 10,20 13 , 
Johnson Utilities discharged effluent that exceeded lawful turbidity limits into one of 
the Association’s Lakes (the “Southern Lake,” which is made up of two smaller lakes 
that are connected to one another commonly referred to as the “North and South 
Lakes”). According to the July 2013 Newsletter, effluent that exceeded lawful 
turbidity limits continued to be discharged in the South Lake until at least May 13, 
2013, because of human error by a Johnson Utilities’ weekend employee. The July 
2013 Newsletter also noted that the subject effluent’s high turbidity levels “caused the 
loss of fish in the pond and unpleasant odor.” The Southern Lake was required to be 
drained and dredged because of the unlawfid effluent being discharged into it by 
Johnson Utilities. See attached copies of news articles authored by Wendy Miller of’ 
Independent Newsmedia Inc. that is attached to my testimony as Exhibit 2. At the time 
the lake was drained to clear the excessive turbidity levels, Johnson Utilities’ 
contractor, who was dredging the lake of dead fish and other debris before the lake 
could be refilled, damaged the liners of the Southern Lake. The Association also 
incurred damages to lake equipment fiom this event and consequential damage to 
landscaping as a result of insufficient available effluent water. 

DID JOHNSON UTILITIES AGREE TO REPAIR THE DAMAGE TO THE 
SOUTHERN LAKE’S LINERS? 

Initially, yes. The July 20 13 Newsletter stated: “As a courtesy, Johnson has agreed to 
repair the pond liner.” It also assured its readers that “none of the costs of. . . 
removing the sediment, or repairing the pond liner will be borne by the customers of 
Johnson Utilities.” 

DID JOHNSON UTILIITIES ACTUALLY REPAIR THE DAMAGE TO THE 
SOUTHERN LAKE’S LINERS AFTER IT WAS DRAINED TO REMOVE THE 
HIGH TURBITY EFFLUENT DISCHARGED INTO THE LAKE BY 
JOHNSON UTILITIES? 

No, Johnson Utilities did not repair the damage to the Southern Lake. The 
Association, with a contribution fiom its insurer, was forced to pay for the repairs to 
the Southern Lake caused by Johnson Utilities and its contractor as a result of Johnson 
Utilities’ discharge of effluent in excess of lawfbl environmental requirements over the 
course of at least 3 days. 

( 0 0 0 5 0 7 5 . m K K l 5 0 9 . m X  / ) 3 
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HAS THE SOUTHERN LAKE BEEN REPAIRED? 

Yes, the Association was forced to repair the damage to the Southern Lake because of 
Johnson Utilities’ failure and reha1 to repair the damage. See invoice and check 
attached to my testimony as Exhibit 3. 

DESCRIBE THE NATURE AND AMOUNT OF DAMAGES SUSTAINED BY 
THE ASSOCIATION RESULTING FROM THE DISCHARGE OF EFFLUENT 
EXCEEDING LAWFUL REQUIRMENTS INTO THE SOUTHERN LAKE 
AND THE OTHER RESULTING DAMAGES. 

Prior to having effluent over twenty times the legal limit discharged into it, the 
Southern Lake and its liners were l l l y  fimctional. After the discharge and Johnson 
Utilities’ efforts to remediate it, the Southern Lake was empty - except for fish 
carcasses and smelly bacteria - and the liners were damaged and unusable without 
substantial repairs. The Association hired Cairo Canal Solutions (“CCS”) at a cost of 
$296,769.67 to repair the Southern Lake. See CCS invoice and copy of payment 
attached to my testimony as Exhibit 3. The Association also incurred other damages 
including the cost of water testing, replacement of fish, replacement of lake light 
fixtures, replacement of dead landscaping caused by insufficient available effluent, and 
wear and tear on the pump for the smaller Northern Lake which was required to run 
more frequently to offset some of lost Southern Lake effluent irrigation. See 
exemplary invoices attached to my testimony as Exhibit 4. 

WHAT ACTION DOES THE ASSOCIATION REQUEST THAT THE 
COMMISSION TAKE WITH RESPECT TO THIS MATTER? 

The Association requests the Commission to require Johnson Utilities to establish a 
reserve account in an amount sufficient to cover the Association’s claims relating to 
the direct and consequential damages to the Southern Lake resulting fiom the 
discharge of non-conforming effluent into the Southern Lake as described in my 
testimony. 

DOES THIS CONCLUDE YOUR TESTIMONY? 

Yes. 

000S075.oooO/00509669WCX I ) 4 
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Update: San Tan Heights residents fear health 
risks due to problem with effluent 
By Wendy Miller 
Independent Newsmedia Inc. USA 

Last Modified: May 16, 2013 05:26PM 

Update: On May 15, Johnson Utilities posted the following message to customers on its 
website, http://www.johnsonutilities.com: 

Johnson Utilities continues its work to address a turbidity incident at its San Tan 
wastewater facility this week. The incident was the source of an unpleasant, but harmless, 
odor and considerable public interest. The incident began with a partial power failure 
that has now been remedied. I t  was erroneously reported that untreated sewage was 
discharged into the San Tan Homeowners Association pond. 

As reported to ADEQ, Johnson Utilities responded to the incident by halting discharge of 
efluent to the lake and removing the waterfor reprocessing through the WRP. Johnson is 
now completely emptying the pond. They will then remain empty until scheduled repairs 
by the San Tan Heights HOA are completed. The HOA is making changes to the piping 
connecting their two ponds. Because this work was planned befbre the turbidity event this 
week, it has allowed the HOA to take advantage of the drained pond. 

The HOA ponds are usedfor storage of Class A + efluentfbr irrigation purposes only. 
mere is no connection between the ponds and any drinking water delivery system. 
Johnson Utilities' only source of drinking water is groundwater. 

Earlier today, ADEQ inspected the HOA ponds, the San Tan water reclamation plant 
(WRP), the only lip station sewing the WRP, and a grease interceptor. lRe lip station was 
found to be in compliance. The inspection of the grease interceptor showed that it had 
been pumped and was in good operating condition. Johnson Utilities conducts an annual 
inspection of grease interceptors to ensure grease is kept out of the sewer system. ADEQ 
agreed that the heavy sediment that had been exposed today on the bottom of the pond is 
normal lake sediment caused over the years of runofl, animal waste, dust, and many other 
sources. This sediment will contain animal fecal material and chemicals from storm water 
runofl. ADEQ also inspected agency and on-site records, reporting no issues. 

The fillowing story was posted to the Independent's website May 15, prior to JU's online 
message. 

Qpically in May, the Szatkowski family fills their backyard pool with fresh water in 
anticipation of the warm weather and fan times ahead. This year, maybe not. 

The Szatkowskis live in The Villages, a community in W Tan &igl&, along West Hunt 
Highway near Gary Road in Sen Tan Valley. On Monday night, Channel 12 News in Phoenix 
reported sewage had backed up into the lakes flanking the West Hunt Highway entrance to 
the community. 

Tracy Szatkowski considers the spillage a health hazard. 
W ~ ~ l l U L p d d g b B ) - t l R ~ h p r ~ ~ ~ ~  
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‘Absolutely I feel there are health risks,” she told the Independent Tuesday, adding her 
husband was probably going to postpone filling the family pool. ‘It’s scary when you’re 
trying to raise your children in a healthy environment and this happens.” 

the local water provider and wastewater-treatment company, denied the Johnson U a  
allegations in a letter to its customers, calling the TV station’s coverage ‘total 
misrepresentations of the truth.” 

In its response, which was e-mailed to its customers in San Tan Valley, JU  attributed the 
problem to a power interruption in the multi-step process that treats the effluent so it is 
clean enough for human contact (read the entire statement below). JU said the odor (which 
many residents have complained about to the Independent’s news partners, 

was caused by the bacteria used in the initial stages of treating the raw waste. 

water prior to releasing treated effluent back into the pond, it said in its e-mailed message. 

Janet Anderson heard about the incident Monday morning when she turned on her 
computer. 

“There were four or five e-mails about this and I wondered, what the heck is going on?” she 
told the Independent Wednesday. The San Tan Valley resident has many friends who live in 
The Villages and she worried for their safety. 

“Did you know the water is used to irrigate the grass?“ she asked. “What if children run in 
that grass?” 
She is part of a group that is attempting to save the fish and ducks that inhabit the lakes. 

‘They won’t let us go in and get the turtles,” she said. ‘The Johnson Utilities workers (who 
were cleaning the lakes) said we couldn’t go in the water because it’s contaminated. But 
when we (eventually) get the turtles out, the problem is, how do we clean them?” 

It’s not the first time Johnson Utilities has reported problems with the water. 

“There was the Bcoli scare about six months ago,” Mrs. Szatkowski said. 

On Aug. 21-22, JU notified its customers about a suspected problem with its drinking water 
in its Florence area drinking water and advised customers to use an alternative form of 
water, such as bottled water, according to a message it issued Aug. 23 to notify the public 
that the water in Florence and San Tan Valley did not contain harmful bacteria. 

“We all bought water at Walmart,” Mrs. Szatkowski said. 

This week’s incident was the first time Mrs. Szatkowski was aware anything like this has 
happened during her three and a half years living in San Tan Heights. However, she did 
notice the Johnson Utilities warning lights blinking in the community about two to three 
weeks ago but never heard what they indicated. 

The Independent called Johnson Utilities but has not received a response as of press time. 

2 SuDer visor fie- issued this response Tuesday to the situation in San Tan 
Valley: 
‘Today my office became aware of an incident that occurred last night in San Tan Heights. 
Neighbors reported what appeared to be raw sewage in the water features outside the 
residential community. I am concerned about this issue and have spoken directly with 
Johnson Utilities in an effort to learn more. The utility company has assured me that raw 
sewage was not released and they are working with state environmental officials to resolve 
the problem. 
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"Regardless of the cause, I expect utilities serving customers in my district to alert me to 
major problems aect ing my constituents. I was not happy to learn of this latest problem 
from the media," she said. 

Pinal County does not have regulatory authority over public utilities, according to Heather 
Murphy, Pinal County's public information officer. The statutes and rules governing utilities 
rests with the Arizona Corporation Commission and the Arizona Department of 
Environmental Quality, she said. 

Letter from Johnson Utilities, sent May 
Last night, during the io:oo o'clock news, Channel 12 grossly misled its viewers and the 
customers of Johnson Utilities. Channel 12 claimed that "waterfilled with feces, waste and 
other synonyms we can't even say on Ty" wasflowing into the San Tan Heights HOA 
pond. Further, in the caption to the video posted on AeCentral.com, Channel 12 claimed 
% a n  Tan Heights lake filled with sewage after pump malfunction at utility plant." These 
are total misrepresentations of the truth. 

via e-mail to its customers: 

The San Tan Heights HOA receives treated effluentfrom Johnson Utilities. This treated 
effluent is the result of a multi-step process which produces class A+ efluent which is 
clean enoughfbr human contact. However, due to a power interruption, the process 
which reduces the turbidity (turbidity is the cloudiness or haziness of afluid caused by 
individual particles and can reduce the oxygen content of water) was interrupted, thus 
allowing water into the pond which had a higher than normal turbidity. 

I t  was reported thatfish were killed and an odor was caused by chemicals released into 
the pond. The fact is thatfish require oxygen, turbidity limits oxygen and thusly the fish 
cannot survive these incidents of high turbidity. The odor is caused by the bacteria which 
are used in the initial stages of treating the raw waste. These bacteria were carried over 
with the turbid water. 

Efluent usedjbr reuse purposes must have a turbidity of less than 2 nephelometric 
turbidity units (XWU). Therefore, based on the high turbidity, we proceeded with draining 
the pond by pumping the water back into the plant for retreatment. High turbidity water 
can also hide pathogensjhm the disinfection process. 2hs, in an abundance of caution, 
Johnson Utilities will treat the pond with chlorinated water prior to releasing treated 
effluent back into the pond. 

Johnson Utilities' employees are investigating the event to determine the cause and 
solutions to prevent this from happening in the future. 

Copyright 0 2014 - Independent Newspapers, Inc. 

http://AeCentral.com
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OnMay 13, Clmmel12 News hPhoenjprrepoded had backed rp into the Ues f$nkiqgthe West Hmt 
Highwayedrentewthe-. 

'Lhe accepQlible i b d e m l m  Eor W i  levels ip 5 MPU, Mr. S h a f B r e q W  ?he 
h b  kept by Johrr#mlM&i hd bigb hlP fir €w comeu&m ' days:52MPUonMay11.108MPUonMay 

reports oftwbiity 

1% 106MPubyMay 13, and 20 MPuonMay 14, Mr. slmfrersaid 

"Ibas was om ofthe b8pomtP ralpsd h2008, wlmthac WBS a p m b h a t t k  Pecan Creek Wastewater Treatmat 
Plane (im San Tanvalley). l'heywoukh't pump tout at that th,"he said. 

In an article published July 9,2008 m the Queen Cnx?k&an Tan VapeY Independert, J o b n  Utirties Vie President 
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1630 S. Scaplcy Ik. Suite I I9  
Mesa AZ 85-W 
480-92 14080 Phone 
480-921-4087 Fax 

Client 
slin Tan I leifits HOA 
270 li. llunt Ilighhway. Suitc 1(5#317 
San 'I'm Vallq. AZ 85143 
Ann: Gchring Cornminit> Mmi~gcr 

Insrilllation by c'crtiticd Iiislalhtion Cuntnrl~r- lsi Class F m  Hooting and Coating. 1 . 1 s  
Contractor 1.k 262043 

Invoice 
lmrdCe 

135 

Date 

I1~112013 

CCS Proigct # 2013-02 

P.O. No. 

Total 

133.128. IO 

142.721.09 

$ZLh.76Y .67 
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Arizona Lake and Pond Management L.L.C. 

8328 W. Molly Lane 
Peoria, AZ 85383 

Phone # 623-293-6866 arizonaIakel@yahoo.com 
Fax # 623-561-6765 

1 1 1/9/2014 1 4927 1 

i C/O FIRST SERVICE RESIDENTIAL 
]9000 East Pima Center Pkwy-Suite 300 
1 Scottsdale AZ 85258 1 I 

~ 

I 
I 

1 

i 

i 

] BLUE DYE , 60.00 

rhank you for your business. 
-. 

$60.00 



! 
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Advanced Pump & Control Systems LLC 
3729 East Pony Track Lane 
Queen Creek, AZ 85240 

P.O. No. 

verbal Karl 

I Bill To I 

Terms Due Date 

Due on receipt 1 0/2/20 13 

San Tan Heights Community HOA 
Rossmar 8z Graham 
270 East Hunt Hwy Suite 16 # 3 17 
San Tan Valley, AZ 85 143 

Office 602-793-5367 Fax 460-655-5352 

VIaterials 
'ump Work Labor 
:ontractor Sales Tax 
Shipping 
h u e  Service 

Proiect 

Qty 

6 

PAST DUE:FINANCE CHARGE OF 1 112% PER MONTH WILL BE ADDED TO PAST DUE 
ACCOUNTS (1 8% ANNUAL) 

Invoice 
Invoice # 

1012120 1 3 

ROC 234539 

S.O. No. 

__1 
~ ~~~ 

Rate 

16,422.67 
3,180.00 
1,701.68 

600.00 
100.00 

I 

Hours 

I Ba'anceDue 

Amount 

16,422.67 
3,180.00 
1,701.68 

600.00 
600.00 

$22,504.35 



Arizona Lake and Pond Management L.L.C. 

8328 W. Molly Lane I. Peoria, AZ 85383 

Phone # 623-293-6866 arizonalakel@yahoo.com 
Fax # 623-561-6765 

C/O FIRST SERVICE RESIDENTIAL 
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SUSAN BITTER SMITH 

IN THE MATTER OF THE APPLICATION 
OF JOHNSON UTILITIES, LLC, DOING 
BUSINESS AS JOHNSON UTILITIES 
COMPANY, FOR APPROVAL OF SALE 
AND TRANSFER OF ASSETS AND 
CONDITIONAL CANCELLATION OF ITS 
CERTIFICATE OF CONVENIENCE AND 
NECESSITY. 

I 
DOCKET NO. WS-02987A-13-0477 

APPLICATION FOR APPROVAL 
OF THE SALE AND TRANSFER OF 

ASSETS AND CONDITIONAL 
CANCELLATION 

OF CERTIFICATE OF 
CONVENIENCE AND NECESSITY 

Applicant Johnson Utilities, LLC, (“Johnson Utilities” or the “Company”) hereby applies, 

pursuant to A.R.S. 0 40-285(A), Arizona Administrative Code (“A.A.C.”) R14-2-402(D) and 

R14-2-602(D), for an order of the Arizona Corporation Commission (“Commission”) approving 

the sale and transfer of all of its utility assets and operations in Pinal County, Arizona, to the 

Town of Florence (“Florence” or the “Town”), an Arizona municipality, and the cancellation and 

extinguishment of its Certificates of Convenience and Necessity (collectively, the “CC&N) to 

provide water and wastewater services, conditioned upon consummation of a sale to the Town. 

I. THE PARTIES. 

A. Johnson Utilities, LLC. 

Johnson Utilities is a public service corporation regulated by the Commission which holds 

a CC&N first granted in Decision 60223 (May 27, 1997) and various extensions thereof 

authorizing the Company to provide water and wastewater utility services within the defined 

geographic area depicted on the maps attached hereto as Attachment 1. The Company’s existing 

water CC&N covers approximately 72 square miles and its wastewater CC&N covers 

approximately 87 square miles. Johnson Utilities generally serve fiom the boundary of the 

Town of Queen Creek southeast to the Town of Florence. EXHIBIT b 

1 
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Johnson Utilities operates two water systems: Johnson Ranch Public Water System No. 

11-128 and Anthem at Merrill Ranch Public Water System No. 1 1-136. The Johnson Ranch 

water system consists of 17 wells, 12 storage tanks totaling 6.25 million gallons, and a 

distribution system serving approximately 20,170 service connections as of December 20 12. The 

Anthem at Merrill Ranch water system consists of four wells, two storage tanks totaling to 1.5 

million gallons, and a distribution system serving approximately 2,000 service connections as of 

December 20 12. 

Johnson Utilities operates four wastewater systems: Pecan, San Tan, Section 11 and 

Anthem. The San Tan system has a 2.0 million gallon per day (“MGD) extended aeration 

wastewater reclamation plant (“WRP”) that served approximately 7,275 service laterals as of 

December 2012. The Section 11 system has a 1.6 MGD anaerobic lagoon wetland WRP that 

served approximately 6,750 service laterals as of December 2012. The Pecan system has a 2.0 

MGD extended aeration WRP that served approximately 10,5 15 service laterals as of December 

2012. The Anthem system has a 1.5 MGD extended aeration WRP that served approximately 

4,700 service laterals as of December 2012. In total, Johnson Utilities provided wastewater 

service to approximately 29,240 service laterals as of December 2012. 

Currently, Johnson Utilities has applications pending to extend its water and wastewater 

CC&N in Dockets WS-02987A-12-0136, WS-02987A-13-0284 and WS-02987A-13-0310. 

B. Town of Florence. 

The Town of Florence was founded in 1866 and has a current population of approximately 

27,000. The Town provides police, fire, library, senior center, parks, water, sewer, sanitation and 

other services to the community. Currently, the Town provides water and sewer service to a 

population of approximately 21,000. 

C. Florence Municipal Propertv Corporation. 

Florence Municipal Property Corporation, an Arizona non-profit corporation, is being 

formed on behalf of the Town of Florence to hold the assets acquired fiom Johnson Utilities. 
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11. THE TRANSACTION. 

Over the years leading up to the filing of this Application, the Town has expressed an 

interest in acquiring the assets of Johnson Utilities and providing water and wastewater service to 

the customers currently served by the Company. The Town currently provides water and 

wastewater services to many of its residents, and the Johnson Utilities service area integrates well 

with the Town’s planning area. This is the Town’s second effort at purchasing the assets of 

Johnson Utilities. The Town originally considered purchasing the Company’s assets in 2007. 

Johnson Utilities and the Town are working toward finalizing the terms and conditions 

under which the Florence Municipal Property Corporation would acquire the assets of the 

Company, including its right to provide water and wastewater utility services to customers 

residing within the Company’s CC&N, resulting in the extinguishment of that CC&N. Johnson 

Utilities and the Town anticipate that an Asset Purchase Agreement will be presented to the 

Florence Town Council for approval within the next 30 days. 

For a period of 18 months following the acquisition, the Town has no plans to change the 

rates charged to existing customers of Johnson Utilities. The Town will complete a full rate study 

to make a determination on future rates. The Town will assume Johnson Utilities’ obligations 

with respect to outstanding main extension agreements and customer security deposits. 

Johnson Utilities will provide notice of this application to its customers by a separate 

mailing in January as well as through publication in the local newspapers of general circulation in 

the service area. Johnson Utilities and the Town will work to ensure that the transaction is 

seamless to customers. 

The closing of the transaction is conditioned upon receipt of a conditional order from the 

Commission cancelling Johnson Utilities’ CC&N upon notice to the Commission of the 

successful consummation of the transaction. Johnson Utilities will file a notice with the 

Commission that the condition precedent to the cancellation of its CC&N has been satisfied. At 

that juncture, the cancellation would become permanent and unconditional. 
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Once the Commission’s Utilities Division determines that this application is sufficient, 

Johnson Utilities will withdraw the applications pending in Dockets WS-02987A-12-0136, WS- 

02987A-13-0284 and WS-02987A-13-0310 to extend its water and sewer CC&N. 

111. THE PUBLIC INTEREST. 

In order to provide consistent service and rates to its citizens, and to consolidate the 

Johnson Utilities’ water and wastewater systems with the municipal systems already operated by 

the Town, the Town desires to become the sole water and wastewater utility service provider 

within its municipal boundaries. Johnson Utilities agrees with the Town that such a course of 

action is in the public interest. In addition, the acquisition will provide the Town with access to 

additional water production facilities and wastewater treatment facilities, and allow for the 

interconnection of the water and wastewater systems, resulting in greater reliability, capacity and 

regionalization. 

IV. CONTACT INFORMATION. 

A. 

B. 

C. 

Johnson Utilities 

Johnson Utilities, LLC 
- Attn: George H. Johnson 
5230 East Shea Boulevard, Suite 200 
Phoenix, Arizona 85254 
Phone: 480-998-3300 

Attorneys for Johnson Utilities 

Jeffrey W. Crockett, Esq. 
Brownstein Hyatt Farber Schreck, LLP 
One East Washington Street, Suite 2400 
Phoenix, Arizona 85004 
Phone: 602-382-4062 

Town of Florence 

Town of Florence 
775 North Main Street 
P.O. Box 2670 
Florence, Arizona 85 132 
Phone: 520-868-7500 
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V. 

D. Attornevs for Town of Florence 

Jim Mannato, Town Attorney 
Town of Florence 
PO Box 2670 
Florence, Arizona 85 132 
Phone: 520-868-7557 

RELIEF REOUESTED. 

Johnson Utilities respectfully requests that the Commission: 

1. Approve the sale and transfer of all of the assets of Johnson Utilities pursuant to 

A.R.S. 6 40-285(A) and A.A.C. R14-2-402(D) and R14-2-602(D); and 

2. Approve the cancellation and extinguishment of the Certificates of Convenience 

and Necessity for Johnson Utilities as depicted on Attachment 1, conditioned upon close of the 

transaction between the Town and the Company and issue its final order to that effect; and 

3. 

RESPECTFULLY submitted this 3 lstday of December, 2013. 

Grant such further relief as may be appropriate in the circumstances. 

BROWNSTEIN HYATT FARBER SCHRECK, 
LLP 

3 b  Je f i  Y W C cke Esa. 
OndE Zast w&hin&n Skeet. Suite 2400 
Phoenix, Arizonl85004 
Attorneys for Johnson Utilities, LLC 

ORIGINAL and thirteen (1 3) copies of the 
foregoing filed this 3 1 st day of December, 20 13, with: 

Docket Control 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

COPIES of the foregoing hand-delivered 
this 3 1"day of December, 2013, to: 

Bob Stump, Chairman 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 
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Gary Pierce, Commissioner 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

Brenda Bums, Commissioner 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

Bob Bums, Commissioner 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

Susan Bitter Smith 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

Lyn Farmer, Chief Administrative Law Judge 
Hearing Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

Janice Alward, Chief Counsel 
Legal Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

Steve Olea, Director 
Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

COPY of thg foregoing sent by regular 
mail this 18 day of December, 2013, to: 

Jim Mannato, Town Attorney 
TOWN OF FLORENCE 
PO Box 2670 
Florence, Arizona 85 132 
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I. 

Q. 
A. 

Q* 
A. 

Q. 

A. 

II. 

Q* 
A. 

111. 

Q* 
A. 

INTRODUCTION. 

PLEASE STATE YOUR NAME AND BUSINESS ADDRESS. 

My name is Daniel Hodges. My business address is 5230 East Shea Boulevard, 

Suite 200, Scottsdale, Arizona 85254. 

DO YOU WORK FOR JOHNSON UTILITIES, L.L.C.? 

Yes. 

HAVE YOU TESTIFIED PREVIOUSLY IN ANY OTHER PROCEEDINGS 

BEFORE THE ARIZONA CORPORATION COMMISSION? 

Yes. I have testified as a witness for Johnson Utilities in Dockets WS-02987A- 

08-0180, WS-02987A-09-0083 and WS-02987-12-0136. 

PURPOSE OF TESTIMONY. 

WHAT IS THE PURPOSE OF YOUR TESTIMONY? 

On December 3 1, 2013, Johnson Utilities, L.L.C. (“Johnson Utilities” or the 

“Company”) filed an Application for Approval of the Sale and Transfer of Assets 

and Conditional Cancellation of Certificate of Convenience and Necessity (the 

“Application”). In its Application, Johnson Utilities requested an order from the 

Arizona Corporation Commission (“Commission”) approving the sale and transfer 

of the Company’s utility assets and operations to the Town of Florence (“Town”), 

an Arizona municipality, and the cancellation and extinguishment of its 

Certificates of Convenience and Necessity (collectively, the “CC&N’) to provide 

water and wastewater services, conditioned upon consummation of a sale to the 

Town. In my testimony, I describe Johnson Utilities and its operations, the 

proposed transaction between the Company and the Town, and the reasons why 

the asset sale and transfer is in the public interest. 

DESCRIPTION OF JOHNSON UTILITIES. 

PLEASE DESCRIBE JOHNSON UTILITIES. 

Johnson Utilities is a public service corporation regulated by the Commission 

which holds a CC&N to provide water and wastewater service in Pinal County, 

- 1 -  
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Q* 

A. 

Q* 

A. 

Arizona, first granted in Decision 60223 (May 27, 1997). Subsequent expansions 

of the Company’s CC&N were approved by the Commission in Decisions 61069 

(August 7, 1998), 62087 (November 19, 1999), 63960 (September 4, 2001) as 

amended by Decision 64062 (October 4, 2001), 67585 (February 15, 2005), 

67586 (February 15,2005), 68235 (October 25,2005), 68236 (October 25,2005), 

68237 (October 25, 2005), 68960 (September 21, 2006), 68961 (September 21, 

2006), 68995 (October 20, 2006), 69167 (December 5,  2006), 69414 (April 16, 

2007), 7041 1 (July 3,2008), 70849 (March 17,2009), and 73236 (June 26,2012). 

Johnson Utilities also has three applications pending to extend its water and 

wastewater CC&N in Dockets WS-02987A- 12-0136, WS-02987A- 13-0284 and 

WS-02987A-13-03 10. 

Maps depicting the Company’s existing CC&N are attached to my 

testimony as Attachment 1. Johnson Utilities’ existing water CC&N covers 

approximately 72 square miles and its wastewater CC&N covers approximately 

87 square miles. Johnson Utilities generally serves fiom the boundary of the 

Town of Queen Creek southeast to the Town of Florence. 

DOES JOHNSON UTILITIES SERVE CUSTOMERS RESIDING OR 

LOCATED WITHIN THE MUNICIPAL BOUNDARIES OF THE TOWN 

OF FLORENCE? 

Yes. As of December 2013, the Company served approximately 2,174 water 

connections and approximately 2,076 sewer connections within the municipal 

boundaries of the Town of Florence. The Company’s remaining customers reside 

or are located within unincorporated areas of Pinal County. 

DO YOU HAVE AN ESTIMATE OF THE NUMBER OF CUSTOMERS 

CURRENTLY SERVED BY JOHNSON UTILITIES WHO RESIDE OR 

ARE LOCATED OUTSIDE THE MUNICIPAL BOUNDARIES OF THE 

TOWN OF FLORENCE? 

Yes. As of December 2013, the Company served approximately 20,780 water 

- 2 -  
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Q- 

A. 

Q- 

A. 

Q- 
A. 

Q- 

A. 

connections and approximately 28,825 sewer connections outside of the municipal 

boundaries of the Town of Florence. 

DOES JOHNSON UTILITIES SERVE ANY CUSTOMERS RESIDING OR 

LOCATED WITHIN THE MUNICIPAL BOUNDARIES OF THE TOWN 

OF QUEEN CREEK? 

No. 

DOES JOHNSON UTILITIES SERVE ANY CUSTOMERS RESIDING OR 

LOCATED WITHIN MARICOPA COUNTY? 

No. All customers reside or are located within Pinal County and the Company’s 

CC&N does not include any areas within Maricopa County. 

PLEASE DESCRIBE JOHNSON UTILITIES’ WATER SYSTEMS. 

Johnson Utilities operates two water systems-the Johnson Ranch Public Water 

System No. 1 1-128 and Anthem at Merrill Ranch Public Water System No. 1 1- 

136. The Johnson Ranch water system consists of 16 wells, 12 storage tanks 

totaling 7.20 million gallons, and a distribution system serving approximately 

20,780 service connections as of December 2013. The Anthem at Merrill Ranch 

water system consists of four wells, two storage tanks totaling 1.5 million gallons, 

and a distribution system serving approximately 2,174 service connections as of 

December 20 13. 

PLEASE DESCRIBE JOHNSON UTILITIES’ WASTEWATER 

TREATMENT PLANTS. 

Johnson Utilities operates four wastewater treatment plants: Pecan, San Tan, 

Section 11 and Anthem. The San Tan system has a 2.0 million gallon per day 

(“MGD’) extended aeration wastewater reclamation plant (“WRP”) that served 

approximately 7,263 service laterals as of December 2013. The Section 1 1 

system has a 1.6 MGD anaerobic lagoon wetland WRP that served approximately 

8,629 service laterals as of December 2013. The Pecan system has a 2.0 MGD 

extended aeration WRP that served approximately 11,225 service laterals as of 

- 3 -  
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Iv. 
Q* 
A. 

Q* 

A. 

V. 

Q. 

A. 

December 20 13. The Anthem system has a 1.5 MGD extended aeration WRP that 

served approximately 3,783 service laterals as of December 2013. In total, 

Johnson Utilities provided wastewater service to approximately 30,90 1 service 

laterals as of December 20 13. 

DESCRIPTION OF SOUTHWEST ENVIRONMENTAL UTILITIES. LLC. 

WHAT IS SOUTHWEST ENVIRONMENTAL UTILITIES, LLC? 

Southwest Environmental Utilities, LLC, (“SEU”) is an entity controlled by 

George Johnson which was formed to provide water and wastewater service to 

proposed new master planned developments located in the southeast part of the 

Town of Florence. On March 21, 2013, SEU filed an application with the 

Commission in Docket WS-20878A- 13-0065 for certificates of convenience and 

necessity to provide water and wastewater service to the areas identified in the 

application. That application is pending. 

DOES THE TOWN OF FLORENCE INTEND TO PROVIDE WATER 

AND WASTEWATER SERVICES TO THOSE AREAS INCLUDED IN 

SEU’S APPLICATION FOR A CC&N? 

Yes. Because the developments included in SEU’s application are located within 

the municipal boundaries of the Town, it is logical for the Town to serve those 

developments, and it is the Town’s intention to do so. 

THE TRANSACTION. 

PLEASE DESCRIBE THE PROPOSED TRANSACTION BETWEEN 

JOHNSON UTILITIES AND THE TOWN OF FLORENCE. 

Over the years leading up to the filing of the Application in this case, the Town 

has repeatedly expressed interest in acquiring the assets and operations of Johnson 

Utilities. Currently, the Town provides water and wastewater services to many of 

its residents, and the Town believes that Johnson Utilities’ service area integrates 

well with the TOW’S planning area. This is the TOW’S second effort at 

purchasing the assets of Johnson Utilities. The Town originally considered 

- 4 -  
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Q* 

A. 

Q* 

A. 

purchasing the Company’s assets in 2007. 

Johnson Utilities and the Town are working toward finalizing the terms 

and conditions of an asset purchase and lease agreement (the “Asset Purchase and 

Lease Agreement”) whereby the Town would acquire the assets and operations of 

the Company, including the rights and obligations to provide water and 

wastewater utility services to current and future customers residing within the 

Company’s CC&N. 

WHEN DO YOU ANTICIPATE THAT THE ASSET PURCHASE AND 
LEASE AGREEMENT WILL BE COMPLETED? 

On March 26,2014, the Town Council held a public meeting and work session to 

review and discuss a draR of the Asset Purchase and Lease Agreement. The 

response of the Council and the Mayor to the drafi was very positive. In fact, a 

motion was unanimously passed to authorize the Town Manager to finalize all 

agreements with Johnson Utilities and SEU and come back to the Council for 

action on those agreements at an upcoming council meeting. I expect that a final 

version of the Asset Purchase and Lease Agreement will be presented to the Town 

Council for a vote at a council meeting in April 2014. 

ASSUMING THE TOWN COUNCIL APPROVES THE ASSET 

PURCHASE AND LEASE AGREEMENT, WHAT HAPPENS NEXT? 

Once the Town Council approves the Asset Purchase and Lease Agreement, it 

will be signed by the parties but will be subject to two major approvals that still 

must be obtained before the transaction can close. The Commission must issue an 

order approving the sale and transfer of Johnson Utilities’ assets to the Town and 

conditionally cancelling the Company’s CC&N, contingent upon the closing of 

the transaction. In addition, the transaction must be approved by a majority of the 

voting citizens of the Town in a special election. If either of these approvals are 

not obtained, then the signed Asset Purchase and Lease Agreement will be void 

and of no further force or effect. 
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Q. 
A. 

Q. 

A. 

Q. 

A. 

HAS THE TOWN SCHEDULED THE SPECIAL ELECTION? 

Yes. On February 18,2014, the Town Council approved and adopted Resolution 

1421-14 which authorizes a special election to be held on May 20, 2014, 

regarding the Town’s acquisition of the assets of Johnson Utilities and any assets 

of SEU. The Town Manager, Charles Montoya, has told the Company that 

reaction fiom residents to the acquisition has been positive thus far and the Town 

does not foresee any issue with the election. 

ASSUMING THAT THE REQUIRED APPROVALS ARE OBTAINED 

FROM THE COMMISSION AND THE VOTERS, WHEN DO YOU 

ANTICIPATE THE TRANSACTION WILL CLOSE? 

The Town has budgeted the acquisition for its current fiscal year which ends June 

30,2014. We hope to be able to close the transaction before the end of June 2014. 

PLEASE DESCRIBE THE MAJOR PROVISIONS OF THE ASSET 

PURCHASE AND LEASE AGREEMENT. 

Attached to my testimony as Attachment 2 is the most recent draft of the Asset 

Purchase and Lease Agreement. Please bear in mind that the agreement is still a 

working draft and it has not been approved or signed by either the Town or 

Johnson Utilities. With that caveat, I will briefly summarize the key provisions of 

the agreement: 

The Town will acquire all of the assets of Johnson Utilities as 
outlined in the Asset Purchase and Lease Agreement, fiee and clear 
of all liens, mortgages, pledges, encumbrances and charges of every 
kind, which are useful, available for use or necessary for the Town’s 
operation of the utility business. 

The Town will assume all of Johnson Utilities’ obligations under 
existing main extension agreements and master utility agreements as 
outlined in the Asset Purchase and Lease Agreement. 

The Town will receive $2,500,000 cash in the off-site facilities 
hookup fee account and any balance in the Central Arizona 
Groundwater Replenishment District (“CAGRD”) adjuster fee 
account, reduced by any shortfall from the October 2013 CAGRD 

0 
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bill advanced by Johnson Utilities. 

0 The Town will assume all existing customer accounts and will 
receive customer deposits held on account. 

0 Once the asset transfer is approved by the Commission, the CC&N 
of Johnson Utilities will be cancelled. 

The Town will pay a purchase price of $121,000,000 in the form of 
non-recourse revenue bonds. 

Q* 
A. 

Q* 

A. 

Johnson Utilities and the Town will enter into a management 
agreement (“Management Agreement”) whereby Johnson Utilities 
will operate the business for a period of five years. 

HOW WILL THE ACQUISITION BE FINANCED BY THE TOWN? 

As described in Section 2.01 and Exhibit “B” of the Asset Purchase and Lease 

Agreement, the Town will deliver to Johnson Utilities one or more series of non- 

recourse water and sewer revenue bonds issued by the Industrial Development 

Authority of the City of Phoenix (the “IDA”) pursuant to a Trust Indenture 

between the IDA and Zion’s First National Bank and a loan agreement between 

the IDA and the Town. The 30-year bonds will mature in 2044 and bear interest 

at the rate of 6.625% per annum for the first five years and 8.00% per m u m  

thereafter. The interest is payable to Johnson Utilities semi-annually on February 

1 and August 1 each year. Repayment of principal will begin in the sixth year of 

the bonds. 

HAS THERE BEEN ANY CHANGE IN THE STRUCTURE OF THE 

TRANSACTION AS IT IS DESCRIBED PN THE APPLICATION FILED 

BY JOHNSON UTILITIES? 

Yes. In the Application, Johnson Utilities stated that the Town of Florence would 

be forming a non-profit municipal property corporation to acquire and hold the 

assets acquired from Johnson Utilities. However, the Town has since determined 

that it will acquire and hold the assets directly. 
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Q9 

A. 

Q* 

A. 

Q. 

A. 

Q* 

A. 

DOES THE ASSET PURCHASE AND LEASE AGREEMENT REFLECT 

THIS CHANGE IN STRUCTURE? 

No, not yet. The Asset Purchase and Lease Agreement still reflects that the assets 

will be acquired by the Florence Municipal Property Corporation. This is one of 

the revisions that still needs to be made to the agreement. 

YOU TESTIFIED EARLIER THAT JOHNSON UTILITIES SERVES 

CUSTOMERS BOTH INSIDE AND OUTSIDE THE TOWN'S 

MUNICIPAL BOUNDARIES. WILL THE TOWN OF FLORENCE 

SERVE ALL CURRENT AND FUTURE CUSTOMERS WITHIN THE 

COMPANY'S CC&N REGARDLESS OF WHETHER THEY ARE 

LOCATED WITHIN THE MUNICIPAL BOUNDARIES OF THE TOWN? 

Yes. The Town has assured Johnson Utilities that it will serve all current and 

future customers within the boundaries of the Company's CC&N. 

YOU ALSO TESTIFIED EARLIER THAT JOHNSON UTILITIES HAS 

APPLICATIONS PENDING TO EXPAND ITS CC&N IN DOCKETS WS- 

02987A-12-0136, WS-02987A-13-0284 AND WS-02987A-13-0310. WILL 

THE TOWN OF FLORENCE SERVE FUTURE CUSTOMERS IN THE 

AREAS COVERED BY THE COMPANY'S APPLICATIONS TO EXPAND 

ITS CC&N? 

Yes. The Town has assured Johnson Utilities that it will serve future water and 

wastewater customers within the areas covered by the three pending CC&N 

extension applications. 

DOES THE TOWN OF FLORENCE HAVE PRIOR EXPERIENCE 

OWNING AND OPERATING MUNICIPAL WATER AND 

WASTEWATER SYSTEMS? 

Yes. The Town owns and operates existing water and wastewater facilities and 

systems serving a population of approximately 2 1,000. That is one of the reasons 

we believe the Town is well suited to acquire the assets and operations of Johnson 
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Q. 

A. 

Q. 

A. 

Q- 

A. 

Q. 

A. 

Utilities. 

WILL EXISTING CUSTOMERS OF JOHNSON UTILITIES SEE ANY 
DISRUPTION IN THEIR SERVICE AS A RESULT OF THE ASSET 

TRANSFER AND SALE? 

No. Johnson Utilities and the Town will work hard to ensure that the transaction 

is smooth and seamless to customers. To that end, Johnson Utilities and the Town 

will enter into the Management Agreement described in Section 2.06 of the Asset 

Purchase and Lease Agreement whereby Johnson Utilities will operate the 

transferred water and wastewater assets for a period of five years. At the end of 

five years, the Town will assume management of the water and wastewater 

systems. Given the Town's operational experience and solid track record 

providing water and wastewater services to its residents, the existing customers of 

Johnson Utilities will continue to receive a high level of service throughout the 

transition. 

DOES THE TOWN INTEND TO INTERCONNECT ITS EXISTING 

WATER AND WASTEWATER FACILITIES AND THOSE OF JOHNSON 

UTILITIES FOLLOWING THE CLOSING? 

It is my understanding that there are no current plans to interconnect the utility 

plant of Johnson Utilities and the utility plant of the Town. 

WILL THE TRANSACTION RESULT IN A REDUCTION OF THE 

CURRENT WORKFORCE OF JOHNSON UTILITIES? 

No. All of the existing employees of Johnson Utilities will remain employees of 

the Company during the five-year term of the Management Agreement and will 

then be transitioned to the Town pursuant to a transition agreement. Thus, we do 

not anticipate any reduction in the current workforce. 

WILL THE TRANSACTION HAVE AN EFFECT ON ANY OTHER 

REGULATED UTILITY? 

No. As the Commission is aware, the Town of Queen Creek has acquired private 
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VI. 

Q. 

A. 

Q- 

A. 

Q- 

A. 

Q. 

A. 

water companies over the past several years in the immediate vicinity of Johnson 

Utilities. Thus, municipal consolidation of private utilities in the area is already 

underway. The Town’s acquisition of Johnson Utilities will continue this trend, 

and will have no impact on any existing utility in the area. 

RATES AND CUSTOMER SERVICE. 

HOW DO THE RATES AND CHARGES OF THE TOWN OF FLORENCE 

COMPARE TO THE ]RATES AND CHARGES OF JOHNSON UTILITIES? 

The current rates and charges of the Town are comparable to the current rates and 

charges of Johnson Utilities. I have attached a comparison to my testimony as 

Attachment 3 which shows the rates of the Town and the current rates of the 

Company. 

WHAT WILL HAPPEN TO THE RATES FOR CURRENT JOHNSON 

UTILITIES CUSTOMERS FOLLOWING THE CLOSING? 

The Town has agreed that it will not increase existing rates and charges for 18 

months following the closing. I would note also that the Town currently charges a 

5% fianchise fee on the water and wastewater services provided to all Johnson 

Utilities customers residing within the Town’s municipal boundaries. Once the 

acquisition closes, the rates for those customers will be reduced by 5% because 

the fianchise fee will no longer apply. 

HAS THE TOWN INDICATED WHEN IT MIGHT CONSIDER CHANGES 

IN RATES AND CHARGES? 

The Town has indicated that it will undertake and complete a full rate study in 

order to make a determination on any changes in future rates and charges. 

FOR CUSTOMERS RESIDING OUTSIDE THE TOWN’S MUNICIPAL 

BOUNDARIES, ARE THERE ASSURANCES THAT THE TOWN WILL 

TREAT THOSE CUSTOMERS ON AN EQUAL FOOTING WITH 

CUSTOMERS RESIDING INSIDE THE MUNICIPAL BOUNDARIES? 

Yes. While I am not an attorney, I have become aware during the Company’s 
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negotiations with the Town that such assurances are codified in the Arizona 

statutes. Title 9, Chapter 5,  Article 2 of the Arizona Revised Statutes addresses 

municipal ownership of utilities. Specifically, A.R.S. 6 9-5 1 1(A) states as 

follows: 

A. A municipal corporation may engage in any business or 
enterprise which may be engaged in by persons by virtue of a 
fianchise fiom the municipal corporation, and may construct, 
purchase, acquire, own and maintain within or without its corporate 
limits any such business or enterprise. A municipal corporation may 
also purchase, acquire and own real property for sites and rights-of- 
way for public utility and public park purposes, and for the location 
thereon of waterworks, electric and gas plants, municipal quarantine 
stations, garbage reduction plants, electric lines for the transmission 
of electricity, pipelines for the transportation of oil, gas, water and 
sewage, and for plants for the manufacture of any material for public 
improvement purposes or public buildings. If a municipality 
provides water to another municipality, the rates it charges for the 
water to the public in the other municipality shall be one of the 
following: 

1. 

2. 

3. 

The same or less than the rates it charges its own residents for 
water. 
The same or less than the rates the other municipality charges 
its residents for water. 
If the other municipality does not provide water, the average 
rates charged for water to the residents in the other 
municipality by private water companies. 
Rates determined by a contract which is approved by both 
municipalities and in which such rates are iustified by a cost 
of service study or by any other method agreed to by both 
municipalities. (emphasis added) 

4. 

From the plain language of this statute, it is clear to me that the Town must treat 

customers residing outside its municipal boundaries on an equal footing with 

those residing inside the municipal boundaries. In addition to the statute quoted 

above, A.R.S. 5 9-5 1 1 .O 1 describes the procedure that a municipality such as the 

Town of Florence must follow in order to increase water or wastewater rates or 

rate components, either inside or outside its boundaries: 
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A. A municipality engaging in a domestic water or wastewater 
business shall not increase any water or wastewater rate or rate 
component, fee or service charge without complying - with the 
followinq: 

1. Prepare a written report or supply data supporting the 
increased rate or rate component, fee or service charge. A 
copy of the report shall be made available to the public by 
filing a copy in the office of the clerk of the municipality 
governing board at least thirty days before the public hearing 
described in paragraph 2. 
Adopt a notice of intention by motion at a regular council 
meeting to increase water or wastewater rates or rate 
components, fees or service charges and set a date for a 
public hearing on the proposed increase that shall be held not 
less than thirty days after adoption of the notice of intention. 
A copy of the notice of intention showing the date, time and 
place of the hearing shall be published one time in a 
newspaper of general circulation within the boundaries of the 
municipality not less than twenty days before the public 
hearing date. 

B. After holding the public hearing, the governing body may 
adopt, by ordinance or resolution, the proposed rate or rate 
component, fee or service charge increase or any lesser increase. 
C. Notwithstanding section 19-142, subsection B, the increased 
rate or rate component, fee or service charge shall become effective 
thirty days after adoption of the ordinance or resolution. 

D. Any proposed water or wastewater rate or rate component, 
fee or service charge adiustment or increase shall be just and 
reasonable. 
E. Rates and charges demanded or received by municipalities for 
water and wastewater service shall be just and reasonable. Every 
uniust or unreasonable rate or charge - demanded or received by a 
municipality is prohibited and unlawfid. (emphasis added) 

2. 

This statute requires that rate increases be justified, that prior notice of rate 

increases be provided, and that a public hearing be held before any rate increase is 

implemented. Additionally, the statute prohibits as unlawful any rate increase that 

is not just and reasonable. This procedure protects residents and non-residents 

alike. 
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Q* 

A. 

VII. 

Q. 

A. 

DO YOU BELIEVE THERE IS A RISK THE TOWN MAY DISCONTINUE 

WATER OR WASTEWATER SERVICE TO CUSTOMERS RESIDING 

OUTSIDE OF THE TOWN’S MUNICIPAL BOUNDARIES? 

No. Again, while I am not an attorney, I have become aware during the 

Company’s negotiations with the Town of a statute which directly addresses this 

question. A.R.S. 0 9-5 16(C) states as follows: 

C. A city or town acquiring the facilities of a public service 
corporation rendering utility service without the boundaries of such 
city or town, or which renders utility service without its boundaries, 
shall not discontinue such service, once established, as long as such 
city or town owns or controls such utility. A city or town which 
renders utility service outside of its boundaries as prescribed by this 
subsection shall not be prohibited fiom selling a part of its utility 
operation to another utility which operates under regulations 
prescribed by law. (emphasis added) 

The plain language of this statute makes clear that the Town of Florence may not 

discontinue water or wastewater service to customers residing outside of its 

municipal boundaries. 

CUSTOMER NOTICE. 

HAS JOHNSON UTILITIES PROVIDED NOTICE OF THE 

APPLICATION AND HEARING DATE TO ITS CUSTOMERS? 

Yes. Johnson Utilities first provided notice of the proposed sale and transfer of 

utility assets to the Town of Florence in the Company’s March 2014 Newsletter 

which was mailed to all customers with their monthly bills. The notice followed 

exactly the format of the notice that was used by €320, Inc., to noti@ its customers 

of the planned sale and transfer of its assets to the Town of Queen Creek in 

Docket W-02234A-13-0237. In addition to mailing the notice directly to 

customers, Johnson Utilities uploaded the newsletter and notice to the Company’s 

website. A copy of the notice is attached hereto as Attachment 4. 

Additionally, Johnson Utilities mailed a notice of the Application and the 

hearing date in this case to all of its customers via first class mail as required by 
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Q* 

A. 

Q- 

A. 

VIII. 

Q* 

A. 

the Procedural Order in this case dated March 14, 2014. The Company also 

published the required notice in the March 24, 2014, statewide edition of The 

Arizona Republic. On March 28, 2014, Johnson Utilities filed in the docket an 

Affidavit of Publication fkom The Arizona RepubZic attesting to the timely 

publication of the required notice and an affidavit signed by me attesting that the 

required public notice was mailed to all customers of the Company via first class 

mail by March 26,2014. 

WHAT HAS BEEN THE REACTION OF CUSTOMERS SO FAR 

REGARDING THE PROPOSED SALE AND TRANSFER OF THE 

UTILITY ASSETS TO THE TOWN OF FLORENCE? 

The response from the Company’s customers to date has been very favorable. We 

have seen virtually no opposition by customers to the proposed sale. 

YOU TESTIFIED EARLIER THAT JOHNSON UTILITIES HAS THREE 

APPLICATIONS PENDING TO EXTEND ITS WATER AND 

WASTEWATER CC&N IN DOCKETS WS-02987A-12-0136, WS-02987A- 

13-0284 AND WS-02987A-13-0310. HAS THE COMPANY PROVIDED 

NOTICE OF THE PROPOSED ASSET SALE A N D  TRANSFER TO THE 

LANDOWNERS REQUESTING SERVICE IN THOSE DOCKETS? 

Yes. The Company has provided notice of the application and the hearing date to 

these landowners. I would note that one of the landowners, Pulte Home 

Corporation, has intervened in this docket. 

CUSTOMER DEPOSITS. 

DOES JOHNSON UTILITIES HOLD ANY CUSTOMER DEPOSITS, AND 
IF SO, WHAT WILL BECOME OF THOSE CUSTOMER DEPOSITS 

ONCE THE PROPOSED ASSET SALE AND TRANSFER IS APPROVED? 

Johnson Utilities does hold customer deposits in the approximate total amount of 

$1,117,500 as of March 17, 2014. Pursuant to Section l.Ol(i) of the Asset 

Purchase and Lease Agreement, the customer deposits are part of the “Purchased 
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EL 

Q. 

A. 

Q* 

A. 

Q- 

A. 

Assets” in this transaction. 

MAIN EXTENSION AGREEMENTS. 

DOES JOHNSON UTILITIES HAVE OUTSTANDING REFUND 

OBLIGATIONS UNDER WATER MAIN EXTENSION AGREEMENTS 

OR SEWER COLLECTION MAIN EXTENSION AGREEMENT? 

Yes. Unlike many water and sewer utilities, Johnson Utilities refunds the full 

amount of advances in aid of construction received from parties to main extension 

agreements, so there are many agreements with refund obligations remaining. 

Pursuant to Section 1.01(e) of the Asset Purchase and Lease Agreement, the 

Company will assign approximately 274 water main extension agreements and 

approximately 260 sewer collection main extension agreements to the Town of 

Florence at closing. These agreements are listed by subdivision in the exhibits to 

Asset Purchase and Lease Agreement. Once assigned, the Town steps into the 

shoes of Johnson Utilities and is obligated to perform and to make refunds of 

advances in aid of construction (“AIAC”) in accordance with the terms and 

conditions of the agreements. 

ARE THERE ANY MAIN EXTENSION AGREEMENTS WITH 

OUTSTANDING REFUND OBLIGATIONS THAT WILL NOT BE 

ASSIGNED TO THE TOWN OF FLORENCE? 

No. All main extension agreements with outstanding AIAC refund obligations 

will be assigned to the Town. 

HOW WILL THE REFUNDS OF ADVANCES TO DEVELOPERS BE 

HANDLED BY THE TOWN FOLLOWING CLOSING? 

As I testified above, the Town will simply step into the shoes of Johnson Utilities 

so there will be no change in the way that AIAC refunds to developers are 

currently made. In other words, refhds will continue to be paid by August 31 of 

each year covering any eligible revenues received by the Town during the 

preceding July 1 to June 30 period. 
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Q- 

A. 

Q* 

A. 

x 
Q. 

A. 

Q. 

A. 

IS JOHNSON UTILITIES A PARTY TO ANY MASTER UTILITY 

AGREEMENTS WITH DEVELOPERS AND/OR LANDOWNERS? 

Yes. Johnson Utilities is a party to approximately 52 master utility agreements 

which are listed by subdivision in the exhibits to the Asset Purchase and Lease 

Agreement. 

WILL JOHNSON UTILITIES ALSO ASSIGN THE VARIOUS MASTER 

UTILITY AGREEMENTS TO THE TOWN OF FLORENCE? 

Yes. All master utility agreements between Johnson Utilities and developers will 

be assigned to the Town of Florence at closing pursuant to Section 1 .Ol(f) of the 

Asset Purchase and Lease Agreement. Like the main extension agreements, once 

the master utility agreements are assigned, the Town steps into the shoes of 

Johnson Utilities and is obligated to perform in accordance with the terms and 

conditions of the agreements. 

HOOK-UP FEES. 

DOES JOHNSON UTILITIES CHARGE HOOK-UP FEES TO PAY FOR 

NECESSARY OFF-SITE UTILITY INFRASTRUCTURE? 

Yes. Pursuant to the Company’s approved tariffs, Johnson Utilities charges an 

off-site water facility hook-up fee per connection based on water meter size and 

an off-site wastewater hook-up fee per connection based on sewer lateral size. 

These fees may only be assessed once per parcel, service connection or lot within 

a subdivision. All funds collected by Johnson Utilities as hook-up fees are 

deposited into a separate interest bearing account and are treated as non- 

refindable contributions in aid of construction. 

WHAT WILL BECOME OF THESE HOOK-UP FEES ONCE THE SALE 

AND TRANSFER IS APPROVED? 

Pursuant to Section l.Ol(i) of the Asset Purchase and Lease Agreement, 

$2,500,000 in the hook-up fee account will be transferred to the Town at closing. 
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XI. 

Q* 

A. 

Q. 
A. 

Q. 

A. 

XII. 

Q- 
A. 

CAGRD ADJUSTER 

DOES JOHNSON UTILITIES HAVE A CENTRAL ARIZONA 

GROUNDWATER REPLENISHMENT DISTRICT ADJUSTER CHARGE? 

Yes. The Commission approved a Central Arizona Groundwater Replenishment 

District (“CAGRD”) tax recovery adjuster charge in Decision 7 1854. 

HOW DOES THE CAGRD ADJUSTER OPERATE? 

Each year, Johnson Utilities submits a CAGRD adjuster tariff to the Commission 

for approval for the coming year. A CAGRD adjuster charge is assessed each 

month on each customer bill. CAGRD adjuster charges collected from customers 

are placed into a separate CAGRD account and are used to pay the annual 

CAGRD assessment when it comes due. 

WHAT WILL BECOME OF THE CAGRD ADJUSTER ACCOUNT 

BALANCE AT CLOSING? 

Pursuant to Section l.Ol(i) of the Asset Purchase and Lease Agreement, any 

balance in the CAGRD account at the time of closing, as reduced by any shortfall 

fiom the October 2013 CAGRD tax bill advanced by Johnson Utilities, is part of 

the “Purchased Assets” in this transaction. 

PUBLIC INTEREST. 

WHAT ARE THE BENEFITS OF SALE TO THE TOWN OF FLORENCE? 

In order to provide consistent service and rates to its citizens, and to consolidate 

the Johnson Utilities’ water and wastewater systems with the municipal systems 

already operated by the Town, the Town desires to become the sole water and 

wastewater utility service provider within its municipal boundaries. Johnson 

Utilities agrees with the Town that such a course of action is in the public interest. 

In addition, the acquisition will provide the Town with access to additional water 

production facilities and wastewater treatment facilities, and allow for the future 

interconnection of the water and wastewater systems, resulting in greater 

reliability, capacity and regionalization. 
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Q* 

A. 

Q- 
A. 

The Town would like to be the sole provider of water and sewer service 

within the town boundaries. Also, it is important for the fbture growth of the 

Town of Florence to be able control and plan the water supplies that will be 

needed. The Town of Florence will also be a more stabilizing force for customer 

issues and resolutions. 

WHAT ACTION DOES JOHNSON UTILITIES REQUEST THAT THE 

COMMISSION TAKE WITH RESPECT TO THE APPLICATION? 

Johnson Utilities requests that the Commission issue its order (i) approving the 

sale and transfer of the assets of Johnson Utilities to the Town of Florence in 

accordance with the terms and conditions of the Asset Purchase and Lease 

Agreement pursuant to A.R.S. 6 40-285(A), A.A.C. R14-2-402@) and R14-2- 

602(D); (ii) authorizing Johnson Utilities to engage in any transactions and to 

execute any documents necessary to effectuate the authorizations granted by the 

Commission in this docket; and (iii) approving the cancellation and 

extinguishment of the CC&N of Johnson Utilities as depicted on Attachment 1, 

conditioned upon the closing of the transaction between the Town and the 

Company. In addition, I would respectfully ask that the Commission issue its 

order expeditiously so that the Town can meet its objective of closing this 

transaction within the current fiscal year which ends June 30,2014. 

DOES THIS CONCLUDE YOUR TESTIMONY? 

Yes. 
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ASSET PURCHASE AND LEASE AGREEMENT 

This Asset Purchase and Lease Agreement (this “Agreement”) is entered into as of 
February - 2014, by and between Florence Municipal Property Corporation, an Arizona 
nonprofit corporation (the “Buyer”) formed on behalf of the Town of Florence, Arizona, an 
Arizona incorporated municipal entity (the “Town”) and Johnson Utilities, L.L.C., an Arizona 
limited liability company (the “Seller”). 

RECITALS 

A. Seller operates as a public utility as defined in Article 15, Section 2 of the Arizona 
Constitution (the “Business”) providing domestic water and sewer service in the boundaries of the 
Town and adjacent areas in Pinal County, Arizona (the c‘County’’). Seller operates the Business 
pursuant to a Certificate of Public Convenience and Necessity (“CC&llr’) issued by the Arizona 
Corporation Commission (“ACC‘) which authorizes Seller to provide water and wastewater 
treatment utility services within a defined geographic area (the “Certificated Area”) as depicted on 
the diagram attached hereto as Exhibit - and as legally described in Exhibit -, it being 
understood by and between the parties that if requested by either party or the ACC, either the 
depiction or the legal description of the Certificated Area as finally attached hereto may be 
amended to conform to such requests. 

B. Seller desires to sell, transfer and assign to Buyer, and Buyer desires to purchase 
fiom Seller, substantially all of the assets and properties used in the Business, to assume certain 
rights and obligations of Seller solely relating to the Business, and to use such assets and properties 
and operate the Business in its own name and for its own account on the terms and conditions set 
forth in this Agreement. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing, and for other good and valuable 
consideration, the receipt and sUmciency of which is hereby acknowledged, the parties hereby 
agree as follows: 

ARTICLE I 

PURCHASE, SALE AND LEASE OF ASSETS 

Section 1.01. Purchased Assets. Seller will sell, convey, transfer, assign and deliver to 
Buyer, fiee and clear of all liens, mortgages, pledges, encumbrances and charges of every kind 
(except for Permitted Encumbrances, as hereinafter defined), on the terms and subject to the 
conditions set forth in this Agreement, all of Seller’s right, title and interest in and to the 
properties, business and assets of Seller of every kind and description, real, personal and mixed, 
tangible and intangible, wherever located (except those assets which are excluded fiom this sale by 

as they shall exist on the Closing Date (as hereinafter defined) which are useful, 
available for use or necessary for Seller’s operation of the Business (collectively, the “Purchased 
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Assets ”). Without limiting the generality of the foregoing, the Purchased Assets shall include the 
following: 

(a) all real property and interests in real property of Seller and all 
improvements thereon, including Without limitation all fee interests, leaseholds, utility 
easements, licenses and all the tenements, hereditaments and appurtenances, if any, 
pertaining to the Real Estate, and including all sewer, mineral, water and irrigation rights, 
if any, running with or otherwise appurtenant or pertaining to the Real Property, all of 
Seller’s interest, if any, in any road or rights-of-way adjoining the Real Property to the 
center line thereof, together with any buildings, wells, well sites, pumps, lift stations, water 
storage structures, water treatment facilities, water mains, water lines, distribution facilities 
and sewer lines located in or on the Real Estate, all as identified or described in Exhibit 
- hereto (collectively, the “Real Estate”); 

(b) all machinery, equipment, tools, supplies, inventory, leasehold 
improvements, construction in progress, furniture and fixtures, motor vehicles and other 
tangible personal property owned or purchased by Seller as identified in Exhibit - 
hereto, (collectively, the “Personal Property”); 

(c) the wells, storage tanks, booster pumps, water mains, service lines, sewer 
lines, lift stations, water meters, manholes, valves and fire hydrants, wherever located 
comprising the water and wastewater infrastructure used by the Business (the 
“Infhstmcture”) in connection with it provision of water and wastewater treatment utility 
services to customers residing or otherwise located in Seller’s Certificated Area, (the 
“Customers”), whether owned or leased, all as identified or described in Exhibit - 
hereto. The Mastructure shall include, but not be limited to, communication antennas and 
associated equipment, electronic or otherwise, connected with, affixed to or utilized by the 
Business, including any equipment related to the SCADA system used in the operation of 
the Business. 

(d) all of the rights and benefits accruing to Seller in each of the contracts and 
agreements that relate to the Personal Property and the Infrastructure (as defined herein), 
each of which is identified or described in Exhibit __ hereto, including, without 
limitation, all customer service agreements, supply contracts, purchase orders and 
purchase commitments made by Seller in the ordinary come  of the Business and all other 
choses in action, causes of action and other rights of every kind of Seller which are related 
to the Business (collectively, the “ Assigned Contracts”). The Assigned Contracts shall 
include, but are not limited to, Seller’s existing Central Arizona Project (“CAP”) contract 
and any pending applications to CAP, the Central Arizona Water Conservation District or 
the United States Bureau of Reclamation for new or additional allotments of CAP water, 
which the parties Will, both before and after closing, reasonably cooperate with one another 
in effecting the assignment thereof from Seller to Buyer. 

(e) Seller’s interest in the mainline extension agreements (“LXA’s) identified 
or described in Exhibit - hereto, including any additional LXA’s entered into by Seller 
prior to the close of escrow, to the extent they are transferable to Buyer. Seller shall 
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reasonably cooperate with Buyer in obtaining consents of the respective counter-parties to 
all of said LXA’s with regard to the respective assignments contemplated hereby. 

(0 Seller’s interest in the Master Utility Agreements (“MUA’s) identified or 
described in Exhibit - hereto, including any additional MUA’s entered into by Seller 
prior to the close of escrow, to the extent they are transferable to buyer. Seller shall 
reasonably cooperate with buyer in obtaining consents of the respective counter-parties to 
all of said MUA’s with regard to the respective assignments contemplated hereby. 

(g) all books, files, operating data and records (including both paper and 
electronic data and records) of Seller relating to the Business or the Customers, including 
without limitation, all customer lists, billing, financial, accounting, credit, regulatory and 
rate adjustment records, correspondence, budgets and other similar documents and records, 
and including any books, records, files or data pertaining to the Business which Seller is 
required to maintain in accordance with any law, rule or regulation of any Governmental 
Agency, to the extent reasonably determined by Buyer to be in facilitation of, or useful in 
connection with, the transfer of the Business, the Customer Accounts and future Customer 
billing (collectively, the “Records”); except that, the Records shall not include proprietary 
infomtion of Seller unless provided pursuant to any confidentiality agreement between 
Seller and Buyer, or personal information relating to Seller’s natural person principals. 

(h) to the extent Seller has any interest in any software licenses, software or 
data, including radio licenses or communications franchises or licenses, such licenses or 
fkanchises, as the case may be, shall be transferred to Seller under such instruments as are 
customarily utilized for the transfer of such rights, in a form which is commercially 
reasonable and acceptable to Seller and Buyer. 

(i) $2,500,000 cash in the Offsite Facilities Hookup Fee Account, any balance 
in the Central Arizona Groundwater Replenishment District Account (as reduced by the 
shodall h m  the October 20 13 bill advanced by the Seller), and any Customer and 

(i) all accounts receivable, excluding accounfs receivable for water deliveries 
made by Seller prior to the close of escrow as reflected in Seller’s books and records as of 
close of escrow, related to Seller’s Customers (collectively, “Customer Accounts”) 
reflected on Seller’s books and records as of close of escrow. 

(k) all licenses, permits, franchises, consents, rights or authorizations issued by, 
and all registrations and filings with, any Governmental agency, together with any and all 
other similar intangible property and rights relating to the Business (collectively, the 
“Proprietary Rights”); 

Section 1.02. Excluded Assets. Notwithstanding anything to the contrary in Section 
L Y  1 01 the Purchased Assets shall exclude the following assets of Seller: 

(a) notes receivable and insurance proceeds receivable existing as of the 
Closing Date, unless such insurance proceeds receivable relate to damage to the Real 
Estate or the Personal Property; 
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(b) all cash and cash equivalents and investments, whether short-term or 
long-term, of Seller, including without limitation bank accounts, certificates of deposit, 
treasury bills and securities, except for the items described in Section 1 .O 1 (e) above; 

(c) any stock, partnership interest, limited liability company interest or other 
equity ownership interest in any subsidiary or affiliate; 

(d) the minute books and records of Seller; and 

(e) the assets set forth in Exhibit A. 

Section 1.03. Leased Assets. Notwithstanding anything to the contrary in Sections 1.01 
or 1-02, the Rancho Sender0 Anthem Wastewater 1.lMW plant (the “Anthem Plant”) and the 
Section 11 Solar Plant (the “Section 11 Plant”) shall be leased by the Seller to the Buyer for a 
period of one year with respect to the Anthem Plant and three years with respect to the Section 11 
Plant after the Closing Date, at annual lease rate of $1.00 for each asset. At the end of the 
respective lease terms, the Anthem Plant and the Section 11 Plant shall be transferred to the Buyer 
as Purchased Assets hereunder in consideration of the purchase price of $1 .OO. 

ARTICLE 11 

PURCHASE PRICE; ASSUMPTION OF LIABILITIES 

Section2.01. Payment of Purchase Price. As full consideration for the Purchased 
Assets, Buyer agrees, subject to the terms, conditions and limitations set forth in this Agreement, 
to deliver to Seller (or its assigns) one or more series of water and sewer revenue bonds (the 
“Bonds”) in the aggregate principal amount of $121,000,000 (the “Purchase Price”), issued by 
The Industrial Development Authority of the City of Phoenix, Arizona (the “Issuer”) pursuant to a 
Trust Indenture dated as of February 1,20 14 (the “Indenture”) between the Issuer and Zions First 
National Bank, as corporate trustee (the “Trustee”) and a Loan Agreement dated as of February 1, 
2014 (the “Loan Agreement”) between the Issuer and the Buyer. The Bonds shall be dated as of 
the date of delivery, mature on February 1,2044, bear interest at the rate of 6.625% per year for the 
first five (5) years, and 8.00% per m u m  thereafter, be payable on August 1, 2014, and 
semi-annually thereafter on each February 1 and August 1, and having such other terms and 
provisions as set forth in Exhibit B. 

Section 2.02. Assumed Liabilities. On the Closing Date, Buyer will assume and agree to 
pay, discharge or otherwise perform when lawfully due only those liabilities, contracts, 
commitments, purchases and other obligations of Seller that are expressly set forth in Exhibit C, if 
any (the “Assumed Liabilities”). 

Section2.03. Excluded Liabilities. Anything to the contrary in Section 2.02 
notwithstanding, the Assumed Liabilities shall exclude any liabilities not expressly set forth in 
Exhibit C, if any, as well as the following liabilities, contracts, commitments and other obligations 
of Seller (the “Excluded Liabilities”): 

(a) Seller’s obligations and any liabilities arising under this Agreement; 
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(b) any obligation of Seller for federal, state, local or foreign income tax 
liability (including interest and penalties) arising from the operations of Seller through and 
including the Closing Date or arising out of the sale by Seller of the Purchased Assets 
pursuant to this Agreement, including without limitation any amounts shown on the 
Financial Statements (as defined herein) as ‘‘Deferred Income Taxes” or the like; 

(c) any property taxes assessed on the Purchased Assets prior to the Closing; 

(d) any obligation of the Seller related to any notes payable to members or 
related parties 

(e) customer refunds on closed accounts 

(Q any liabilities associated with any violations of ADEQ rules or regulations 
that occurred prior to Closing 

(g) any obligation of Seller for expenses incurred in connection with the sale of 
the Purchased Assets pursuant hereto, including without limitation the fees and expenses of 
Seller’s legal counsel; 

(h) any obligation or liability of Seller related to an alleged breach of contract 
occurring prior to or on the Closing Date; and 

(i) any liability, contract, commitment or other obligation of Seller, known or 
unknown, fixed or contingent, the existence of which constitutes or will constitute a breach 
of any representation or warranty of Seller contained in or made pursuant to Article 4 of 
this Agreement. 

Section 2.04. Allocation of the Purchase Price among the Purchased Assets and Pro 
Rations. 

(a) The Purchase Price shall be allocated among each item or class of the Purchased 
Assets as specifically set forth in or determined pursuant to Exhibit D. Buyer and Seller 
agree that they will prepare and file their federal and any state or local income tax returns 
based on such allocation of the Purchase Price. Buyer and Seller agree that they will 
prepare and file any notices or other filings required pursuant to Section 1060 of the 
Internal Revenue Code of 1986, as amended, and that any such notices or filings will be 
prepared based on such allocation of the Purchase Price. 

(b) The parties hereto agree on the following pro rations: 

(i) Sales Taxes. To the extent Buyer keeps all customer accounts 
receivable cash collected, it shall be responsible to reimburse Seller for the 
unpaid sales taxes associated with such receivables. 
(ii) Income Taxes. Buyer shall pay Seller an amount equal to 30% of the 
customer accounts receivable within 120 days of Closing to reimburse 
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Seller for the associated income tax liability that Seller is required to pay on 
the receivables balance. 
(iii) Property Taxes. Property taxes shall be prorated at Closing based on 
the pro ration calculation provided by the Seller. 
(iv) GRD Taxes. Buyer will charge and collect the rate established by 
Utility Tariff to pay the GRD tax bill for August 2014. The balance that 
exists in the account at Closing shall be transferred to the Buyer, less any 
amount to be reimbursed to the Seller from the October 2013 invoice. 
(v) Line Extension Refunds. There shall be a pro ration for refunds due on 
the line extension agreements for a partial year. 

Section 2.05. Loan Agreement. In connection with the issuance of the Bonds by the 
Issuer, the Buyer will enter into the Loan Agreement with the Issuer, pursuant to which revenues 
generated by the Business will be used, on a non-recourse basis, to pay debt service on the Bonds. 

Section 2.06. Management Agreement. Simultaneous with the execution and delivery 
of this Agreement, Seller, or its affiliate, will enter into a Management Agreement with Buyer, 
under which Seller, or its affiliate will operate the Business for a period of five ( 5 )  years (the 
“Management Agreement‘). Concurrently, with the delivery of the Management Agreement, 
Buyer and Seller shall deliver such legal opinions, certified instruments and other documents 
relating to the legality and enforceability of the obligations to be performed under the Management 
Agreement as the other party may reasonably request. Buyer agrees and acknowledges that the 
Management Agreement and the obligations of Buyer thereunder are a material inducement for 
Seller entering into this Agreement and consummating the transactions contemplated herein. 

Section 2.07. Procedure Upon Execution of Agreement. In order for this Agreement to 
become effective, the parties will take the following steps in the order listed below; provided, 
however, that upon their completion all such steps shall be deemed to have occurred 
simultaneously: 

(a) The Town Council of the Town shall have adopted a resolution approving 
the creation of the Buyer and authorizing this Agreement and the execution and delivery of 
the Management Agreement and the Loan Agreement. 

(b) The Management Agreement and the Loan Agreement shall be fully 
executed, delivered and in full effect. 

ARTICLE III 

CLOSING 

Section 3.01. Time and Place of the Closing. The closing of the sale of the Purchased 
Assets shall take place on the date on which the conditions precedent described in this Article 3 are 
satisfied or waived, provided that the parties shall use their best efforts to cause the closing to 
occur on or before February 3 1, 20 14, or such other date and time as the parties may mutually 
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agree in writing (the “CZosing Date”). Throughout this Agreement, such event is referred to as the 
“CZosing.” The Closing shall take place at 1O:OO a.m., Arizona time, on the Closing Date, at the 
offices of Kutak Rock LLP, in Scottsdale, Arizona (“Bond Courser’). 

Section3.02. Conditions to Obligation of Buyer. The obligations of Buyer to 
consummate the transactions contemplated hereby shall be subject to the fulfillment (or waiver by 
Buyer, in its reasonable discretion) on or prior to the Closing Date of the following additional 
conditions, which Seller agrees to use commercially reasonable efforts in good faith to l lf i l l  or 
cause to be fulfilled: 

(a) The representations and warranties of Seller contained in this Agreement 
shall have been true and correct as of the date of this Agreement, and they shall be true and 
correct as of the Closing Date with the same force and effect as though made as of such 
date. Seller shall have performed and complied with all of its obligations required by this 
Agreement to be performed or complied with at or prior to the Closing Date. Seller shall 
have delivered to Buyer a certificate, dated as of the Closing Date and signed by the 
Manager of Seller, certifying that such representations and warranties are true and correct 
and that all such obligations have been thus performed and complied with. 

(b) All necessary consents or approvals of third parties to the transactions 
contemplated hereby shall have been obtained and shown by written evidence reasonably 
satisfactory to Buyer, including without limitation, all required approvals fiom the ACC. 
All such required consents or approvals are set forth in Exhibit E. 

(c) Seller shall have canceled its CC&N. 

(d) There shall not be pending or threatened any action or proceeding by or 
before any court or other governmental body seeking to restrain, prohibit or invalidate the 
sale of the Purchased Assets to Buyer or any other transaction contemplated hereby, or that 
would have a material adverse impact on the right of Buyer to own, operate in their entkety 
or control the Purchased Assets. 

(e) There shall not have been any change in the Business or Purchased Assets 
since November 1 , 2013, other than changes occurring in the ordinary course of business 
which in the aggregate have not had a material adverse effect on the Purchased Assets or 
the financial condition, business prospects or operating results of the Business. 

( f )  Buyer shall have received an opinion of counsel to Seller, dated as of the 
Closing Date, in form and substance as set forth in Exhibit H attached hereto. 

(g) Buyer acknowledges and agrees that there are no conditions to its 
obligations under this Agreement that are not expressly set forth herein. 

Section3.03. Conditions to Obligation of Seller. The obligations of Seller to 
consummate the transactions contemplated hereby shall be subject to the fulfillment (or waiver by 
Seller, in its reasonable discretion) on or prior to the Closing Date of the following additional 
conditions, which Buyer agrees to use commercially reasonable efforts in good faith to fulfill or 
cause to be fulfilled: 
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(a) The representations and warranties of Buyer contained in this Agreement 
shall have been true and correct as of the date of this Agreement, and they shall be true and 
correct as of the Closing Date with the same force and effect as though made as of such 
date. Buyer shall have performed and complied with all of its obligations required by this 
Agreement to be performed or complied with at or prior to the Closing Date. Buyer shall 
have delivered to Seller a certificate, dated as of the Closing Date, certifying that such 
representations and warranties are true and correct and that all such obligations have been 
thus performed and complied with. 

(b) All necessary consents or approvals of third parties to the transactions 
contemplated hereby shall have been obtained and shown by written evidence reasonably 
satisfactory to Seller, including without limitation, all required approvals from the ACC. 
All such required consents or approvals are set forth in Exhibit F. 

(c) 
and affect. 

The Management Agreement and the Loan Agreement shall be in full force 

(d) There shall not be pending or threatened any action or proceeding by or 
before any court or other governmental body seeking to restrain, prohibit or invalidate the 
sale by Seller of the Purchased Assets to Buyer or any other transaction contemplated 
hereby, or that would have a material adverse impact on the right of Seller to sell the 
Purchased Assets or accept delivery of the Bonds in consideration. 

(e) Seller shall have received an opinion of counsel to Buyer, dated as of the 
Closing Date, in form and substance as set forth in Exhibit G attached hereto. 

(f) At the time of the Closing, the Buyer shall have adopted such resolutions as, 
in the opinion of counsel to Seller, shall be necessary in connection with the transactions 
contemplated hereby (collectively, the “Authorizing Resolution”), and such Authorizing 
Resolution will be in full force and effect and will not have been amended, modified or 
supplemented, except as may have been agreed to in writing by Seller. 

(g) At or prior to the Closing, unless otherwise agreed to by Seller in writing, 
Seller will have received each of the following documents with respect to the Bonds (the 
“Bond Deliverables”): 

(i) the approving opinion, dated the date of the Closing and addressed 
to Seller, of legal counsel to the Buyer, in form and content satisfactory to Seller 
and its counsel, to the effect that this Agreement and the Management Agreement 
have been duly authorized, executed and delivered by Buyer and are the legal, valid 
and binding obligation of the respective parties, enforceable in accordance with 
their terms, subject to customary exceptions for bankruptcy and judicial discretion; 

(ii) the approving opinion, dated the date of the Closing and addressed 
to Seller, of Bond Counsel, in form and content satisfactory to Seller and its 
counsel, to the effect that (i) interest on the Bonds is excludable from gross income 
for purposes of federal and state income tax; (ii) the offer and sale of the Bonds to 
the Seller is exempt from registration under the Securities Act of 193 3, as amended, 
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and will not result in the Indenture being required to be qualified pursuant to the 
Trust Indenture Act of 1939, as amended; and (iii) the Indenture and any other 
document executed by the Issuer with respect to the Bonds (the “Bond 
Documents”) have been duly authorized, executed and delivered by the Issuer and 
are the legal, valid and binding obligation of the Issuer, enforceable in accordance 
with their terms, subject to customary exceptions for bankruptcy and judicial 
discretion; 

(iii) a certificate or certificates, dated the date of the Closing and signed 
on behalf of Buyer to the effect that to the best of their knowledge, information and 
belief (i) the representations, warranties and covenants contained herein are true 
and correct in all material respects on and as of the Closing Date with the same 
effect as if made on the date of the Closing; (ii) no litigation of any nature is now 
pending seeking to restrain or enjoin the Buyer’s ownership or operation of the 
Business or the collection of revenues or the pledging of net revenues to pay the 
principal and interest on the Bonds; or contesting the corporate existence or 
boundaries of Buyer or the title of the present officers to their respective offices; 
(iii) no authority or proceedings related to the matters described herein have been 
repealed, revoked or rescinded and no petition or petitions to revoke or alter the 
authorization to purchase the Business or to repeal or modify the Authorizing 
Resolution in any manner has been filed with or received by any of the 
undersigned; and (iv) Buyer has complied with all the agreements and satisfied all 
the conditions on its part to be performed or satisfied at or prior to the Closing; 

(iv) a certificate or certificates, dated the date of the Closing and signed 
on behalf of Issuer to the effect that to the best of their knowledge, information and 
belief (i) no litigation of any nature is now pending seeking to restrain or enjoin the 
issuance of the Bonds, questioning the proceedings and authority by which the 
Bonds are to be issued, or affecting the validity of the Bonds; and (ii) no authority 
or proceedings for the issuance of the Bonds have been repealed, revoked or 
rescinded, and no petition or petitions to revoke or alter the authorization to issue 
the Bonds has been filed with or received by the Issuer; and 

(v) a certified copy of the Indenture, the Management Agreement, and 
the Loan Agreement; 

(vi) a tax (nonarbitrage) certificate of the Issuer, in form and substance 
satisfactory to Bond Counsel; 

(vii) 
Bonds; and 

the filing copy of the Information Return Form 8038-G (IRS) for the 

(viii) such additional legal opinions, certificates, instruments and other 
documents as Seller or their counsel may reasonably request to evidence the truth 
and accuracy, as of the date hereof and as of the date of the Closing, of the 
representations, warranties and covenants of Buyer contained herein and the due 
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performance or satisfaction by Buyer at or prior to the Closing of all agreements 
then to be performed and all conditions then to be satisfied by Buyer. 

Section3.04. Procedure at the Closing. At the Closing, the parties will take the 
following steps in the order listed below; provided, however, that upon their completion all such 
steps shall be deemed to have occurred simultaneously: 

(a) Seller shall deliver to Buyer such bills of sale, endorsements, assignments 
and other instruments, in such form as in each case is reasonably satisfactory to Buyer and 
Seller, as shall be sufficient to vest in Buyer good and marketable title to the Purchased 
Assets, fkee and clear of all liens, mortgages, pledges, encumbrances, and charges of every 
kind except those which Buyer has expressly agreed in Section 2.02 hereof to assume. 

(b) Buyer shall deliver to Seller instruments, in such form as in each case is 
reasonably satisfactory to Buyer and Seller, as shall be suflicient to effect Buyer’s 
assumption of the Assumed Liabilities, if any, and the Contracts, together with the written 
consent of any third parties whose consent is required to Buyer’s assumption of the 
Assumed Liabilities and the Contracts. 

(c) Seller shall deliver to Buyer the Bond Deliverables, in such form as in each 
case is reasonably satisfactory to Buyer and Seller. 

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES OF SELLER 

In order to induce Buyer to enter into this Agreement and to consummate the transactions 
contemplated hereunder, as of the date hereof and as of the Closing Date, Seller makes the 
following representations and warranties: 

Section 4.01. Organization. Seller is a limited liability company duly organized, validly 
existing, and in good standing under the laws of Arizona with full corporate power and authority to 
carry on its business and to own, purchase and operate its properties as and in the places where 
such business is conducted and such properties are owned, purchased, or operated. Seller is duly 
qualified or licensed to do business and is in good standing in Arizona, which is the only 
jurisdiction in which Seller’s operations or the character of the properties owned, purchased, or 
operated by it makes such qualification or licensing necessary. Seller has delivered to Buyer 
complete and correct copies of Seller’s articles of organization and operating agreement, in each 
case as amended and in effect on the date hereof. Seller is not in violation of any of the provisions 
of its articles or organization and operating agreement or any other organizational documents. 

Section 4.02. Authorization. Seller has duly executed and delivered this Agreement and 
this Agreement and any agreements executed by Seller in connection herewith constitute (or will 
constitute on their execution and delivery) the legal, valid, and binding obligations of Seller 
enforceable against Seller in accordance with their terms, subject to bankruptcy, insolvency, 
reorganization, fraudulent transfer and conveyance, receivership, moratorium, and similar laws 

4812-7101-0070.2 10 



affecting creditors’ rights generally, and to the availability of equitable remedies (whether asserted 
at law or in equity). 

Section 4.03. No Conflicts, etc. The execution, delivery, and performance by Seller of 
this Agreement and the consummation of the transactions contemplated hereby do not and will not 
conflict with or result in a violation of or a default under (with or without the giving of notice or the 
lapse of time or both) (i) any applicable law to Seller, or any of the properties or assets of Seller, 
(ii) the organizational documents of Seller, or (iii) any Contract of which either Seller has 
knowledge to which either Seller is a party or by which either Seller or any of their properties or 
assets, may be bound or affected. Seller reasonably believes, except as expressly provided herein, 
that no governmental approval or other consent is required to be obtained or made by Seller in 
connection with the execution and delivery of this Agreement or the consummation of the 
transactions contemplated hereby. 

Section 4.04. Real Estate. 

(a) Exhibit I accurately and completely sets forth all real property owned by 
Seller, and with respect to every parcel of the Real Estate: (i) the owner; (ii) the location, 
including address, thereof; (iii) the legal description and approximate size thereof; and (iv) 
a brief description (including function) of the principal improvements and buildings 
thereon. To the knowledge of Seller, there are no unrecorded or oral leases, arrangements, 
agreements, understandings, options, contracts, or rights of first refusal, other than that 
which Seller has contractually promised to Buyer in writing, affecting or relating to any of 
the Real Estate. Permanent, legal access is available to each parcel of Real Estate from a 
dedicated right-of-way, easement or license of record. 

(b) Seller has good and marketable title to each parcel of the Real Estate, each 
of which shall be conveyed to Buyer by Special Warranty Deed. 

(c) As to any leased property or leasehold interests of Seller, each lease or 
leasehold is legal, valid, binding, enforceable and in full force and effect. Neither Seller or 
any other party is in default, violation, or breach in any material respect under any lease, 
and no event has occurred and is continuing that constitutes or, with notice of lapse of time 
or both, would constitute a default, violation, or breach in any respect under any lease. The 
Seller enjoys peaceful and undisturbed possession under its leases. None of the leased 
property is subject to any sublease, assignment, or license, except as disclosed in Exhibit 

(d) The buildings and other improvements located on the Real Estate are each 
in good operating condition and are sufficient and adequate for the operation of the 
Business as it is presently conducted. 

(e) Seller has not received notice of: (i) any condemnation proceeding with 
respect to any portion of the Real Estate, and to its knowledge no such proceeding is 
contemplated by any governmental authority; or (ii) any special assessment which may 
affect the Real Estate, and to Seller’s knowledge no such special assessment is 
contemplated by any governmental authority. 
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(f) To the knowledge of Seller, there are no historical or archeological materials or 
artifacts of any kind, or any Native American or Indian ruins, aboriginal or otherwise of 
any kind, located on any piece, parcel or part of the Real Estate. 

Section 4.05. Personal Property. Exhibit J contains a complete and accurate listing of 
the Personal Property. Seller has good and marketable title to all of the Personal Property, and the 
Personal Property is in good operating condition. 

Section 4.06. Proprietary Rights. The Proprietary Rights include all proprietary rights, 
the failure to possess which would have a material adverse effect on the Business. Exhibit K 
contains a complete list of all of the Proprietary Rights. Except as set forth on Exhibit K, there 
have been no claims made against Seller for the assertion of the invalidity, abuse, misuse, or 
enforceability of any of the Proprietary Rights, and there are not grounds for the same; and Seller 
has not received a notice of conflict with the asserted rights of others within three (3) years prior to 
the date of this Agreement. 

Section 4.07. Contracts. To Seller’s knowledge: 

(a) Exhibit L contains a complete and accurate description of all agreements, 
contracts, commitments, and other instruments and arrangements of the types described 
below by which either Seller or any of its assets, businesses, or operations receive benefits 
or to which either Seller is a party or by which either Seller is bound, other than 
insignificant contracts entered into in the ordinary course of business consistent with past 
practice, including: 

(i) purchases, licenses, permits, franchises, insurance policies, 
warranties, guarantees, governmental approvals, and other contracts concerning or 
relating to Seller’s Real Estate or purchased Real Estate, 

(ii) contracts for capital expenditures in excess of $500,000 each; 

(iii) performance bonds, completion bonds, bid bonds, suretyship 
agreements and similar instruments; 

(iv) joint venture, partnership, and similar contracts involving a sharing 
of profits and/or expenses; 

(v) agreements providing for the leasing of Seller’s Personal Property; 

(vi) Line extension agreements; 

(vii) agreements or instruments under which Seller has acquired or holds 
its water rights; 

(viii) licenses, licensing arrangements and other contracts providing in 
whole or in part for the use of, or limiting the use of, any intellectual property; 
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(ix) loan agreements, indentures, letters of credit, mortgages, security 
agreements, pledge agreements, deeds of trust, bonds, notes, guarantees, sureties, 
indemnities and other agreements and instruments relating to the borrowing of 
money or obtaining of or extension of credit; and 

(x) Master utility agreements and all other agreements that provide for 
the payment of hook-up fees. 

(b) Except as disclosed on Exhibit P, to the knowledge of Seller the Contracts 
are in full force and effect and enforceable against each party thereto, subject to subject to 
bankruptcy, insolvency, reorganization, fiaudulent transfer and conveyance, receivership, 
moratorium, and similar laws affecting creditors’ rights generally, and to the availability of 
equitable remedies (whether asserted at law or in equity). 

(c) Except as disclosed on Exhibit N, there does not exist under any Contract of 
which either Seller has knowledge any event of default or event or condition that, after 
notice or lapse of time or both, would constitute a violation, breach, or event of default 
thereunder on the part of either Seller or any other party. Except as set forth on Exhibit 0, 
no consent of any third party is required under any Contract of which Seller has knowledge 
as a result of or in connection with, and the enforceability of any Contract of which either 
Seller has knowledge will not be affected in any manner by, the execution, delivery and 
performance of this Agreement or the consummation of the transactions contemplated 
hereby. 

Section 4.08. Taxes. Except as set forth on Exhibit 0: 

(a) Seller has filed all tax returns required to be filed by them for all periods 
ending before the Closing Date and have paid all tax liability shown due thereon. All such 
tax returns were correct and complete in all material respects. All taxes owed by the Seller 
(whether or not shown on any tax return) with respect to tax returns the due date of which 
preceded the date hereof have been paid. 

(b) To Seller’s knowledge: there are no outstanding requests, agreements, 
consents or waivers to extend the statutory period of limitations applicable to the 
assessment or collection of any taxes or deficiencies against Seller and there are no 
pending audits, disputes, or other proceedings that have been served upon Seller 
concerning Seller’s liability for any taxes, and to Seller’s knowledge, no such audits, 
disputes, or other proceedings have been threatened. 

(c) To Seller’s knowledge, no power of attorney relating to the taxes or tax 
returns of Seller has been executed or filed with any person including any taxing authority. 

(d) Seller has withheld and paid all taxes required to have been withheld and 
paid in connection with any amounts paid or owing to any employee, independent 
contractor, creditor, stockholder or other person. 

Section 4.09. Litigation. Except as set forth on Exhibit R: (i) there is no action, claim, 
demand, lawsuit, proceeding, arbitration, grievance, citation, summons, subpoena, inquiry, or 
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investigation of any nature, civil, criminal, regulatory, or otherwise, in law or in equity, which has 
been served upon Seller of which Seller has knowledge or, to the knowledge of Seller overtly 
threatened against Seller which materially affects Seller, the Purchased Assets or Seller's business, 
or relating to the transactions contemplated by this Agreement, and to the knowledge of Seller 
there is no valid basis for the same, (ii) to Seller's knowledge, Seller is not a party to, subject to or 
bound by, any decree, order, injunction, settlement agreement or arbitration decision or award (or 
agreement entered into in any administrative, judicial or arbitration proceeding with any 
governmental authority) with respect to or affecting the properties, assets, personnel or business 
activities of Seller, and (iii) to Seller's knowledge, no citation, fee, or penalty has been levied or 
asserted against Seller under any environmental law or any other governmental authority. 

Section 4.10. Financial Statements. Seller has delivered to Buyer financial statements 
of Seller as, at and for the periods ended on October 31, 2013 and December 31, 2012 
(collectively, the "Financial Statements"), including in each case a balance sheet, a statement of 
income and retained earnings, and a statement of cash flows. The Financial Statements are 
complete and correct in all material respects, accurately reflect the assets, liabilities, and results of 
operations and financial condition of Seller as of their respective dates, and have been prepared in 
accordance with GAAP. Seller does not owe any obligation and is not subject to any liability to 
any of Seller's afliliates other than obligations and liabilities. 

Section 4.11. Insurance. Exhibit S contains a complete and correct list and summary 
description of all insurance policies maintained by or for the benefit of Seller. Seller has delivered 
to Buyer complete and correct copies of all such policies together with all riders and amendments 
thereto. Such policies are in 111 force and effect, and all premiums due thereon have been paid. 
Seller has complied in all material respects with the terms and provisions of such policies. Except 
as set forth on Exhibit S, such policies shall not continue after the Closing Date for the benefit of 
Seller, other than in terms of providing continued, post-Closing coverage to Seller in respect of 
actions, events or circumstances arising or occurring during policy coverage periods up to and 
including the Closing Date, whether or not claims arising from such actions, events or 
circumstances are made before, on or after the Closing Date. Exhibit S sets out all claims made by 
Seller under any policy of insurance during the past two years and, in the opinion of Seller 
reasonably formed and held, there is no basis on which a claim should or could be made under any 
such policy and contains a complete and correct list and summary description of all insurance 
policies maintained by or for the benefit of Seller. 

Section 4.12. Environmental Matters. 

(a) Seller has complied and is in compliance in all material respects with all applicable 
environmental laws, whether federal, state or local, pertaining to the Real Estate, any 
leased real property or the ownership or operation of the Business, and Seller has not 
received any written communication alleging that Seller is not in compliance with any 
applicable environmental law, other than as disclosed in Exhibit hereto. To Seller's 
knowledge, there is no claim pending or threatened against Seller relating to any alleged or 
actual violation of an environmental law, and none of the Real Estate is currently listed on 
the National Priorities List or the Comprehensive Environmental Response, Compensation 
and Liability Information System, both promulgated under the Comprehensive 
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Environmental Response, Compensation and Liability Act of 1980, as amended 
(CERCLA) or any comparable state list. 

(b) To the knowledge of Seller, neither the Seller nor any other person acting under its 
direction and control or on behalf of Seller, nor any affiliated entity of Seller, has caused or 
taken any action or is aware of any action that could reasonably result in, and the Seller is 
not subject to, any material liability or obligation relating to (i) the environmental 
conditions on, under, or about any of the Real Estate at the present time or in the past, 
including the air, soil and ground water conditions of such Real Estate, or (ii) the past or 
present use, management, handling, transport, treatment, generation, storage, disposal or 
release of any hazardous substance. 

(c) Seller has made available to Buyer all (and not witbheld fiom Buyer any) information, 
including all studies, analyses, and test results, in the possession, custody, or control of or 
otherwise known to Seller relating to (i) the environmental conditions on, under, or about 
any of the Real Estate, (ii) environmental conditions relating to the operation of the 
Business at the present time or in the past, (iii) any hazardous substances used, managed, 
handled, transported, treated, generated, stored, disposed of, or released by Seller or any 
other person on, under, about, or fiom any of the Real Estate or otherwise in connection 
with the use or operation of any of the Real Estate or the Business. There are no 
underground storage tanks located on any of the Real Estate. 

Section 4.13. No Changes. Since December 3 1,2012, there has not been: (a) any change 
in the Business or the Purchased Assets, other than changes occurring in the ordinary course of 
business which in the aggregate have not had a material adverse effect on the Business or the 
Purchased Assets; or (b) to knowledge of Seller, any threatened or prospective event or condition 
of any character whatsoever which could materially and adversely affect the Business or the 
Purchased Assets. 

ARTICLE V 

REPRESENTATIONS AND WARRANTIES OF BUYER 

In order to induce Seller to enter into this Agreement and to consummate the transactions 
contemplated hereunder, as of the date hereof and as of the Closing Date Buyer makes the 
following representations and warranties: 

Section 5.01. Organization. Buyer is a nonprofit municipal property corporation formed 
under the laws of the State of Arizona on behalf of the Town of Florence, Arizona, with full power 
and authority to enter into this Agreement and perform the obligations of Buyer hereunder. 

Section5.02. Authorization. The execution, delivery and performance of this 
Agreement and the consummation of the transactions contemplated hereby have been duly 
authorized by all necessary action of Buyer. Buyer has made all required filings with, and has 
obtained all approvals, consents and orders of, any governmental authority, board, agency or 
commission having jurisdiction which would constitute a condition precedent to the performance 
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by Buyer of its obligations hereunder. As of the Closing Date, Buyer will have, full legal right, 
power and authority (i) to enter into this Agreement, (ii) to adopt the Authorizing Resolution, (iii) 
to cause the Bonds to be delivered to Seller, (iv) to carry out and consummate the transactions 
contemplated by this Agreement, the Management Agreement, the Loan Agreement, and the Bond 
Documents to which it is a party; and (vi) to set utility rates as it deems necessary and appropriate 
to meet its obligations with respect to the Bonds. 

Section 5.03. Enforceability. This Agreement has been duly executed and delivered by 
Buyer and is a valid and binding obligation of Buyer, enforceable in accordance with its terms, 
except as may be limited by (a) any applicable bankruptcy, reorganization, moratorium or similar 
laws, now or hereafter in effect, affecting the enforceability of creditors’ rights generally or (b) 
general principles of equity. 

Section 5.04. No Conflicts. Neither the execution and delivery of this Agreement nor the 
consummation of the transactions contemplated hereby will: (i) conflict with or violate any 
municipal code or ordinances, or of any decree or order of any court or administrative or other 
governmental body which is either applicable to, binding upon or enforceable against Buyer; or (ii) 
result in any breach of or default under any mortgage, contract, agreement, indenture, trust or other 
instnunent which is either binding upon or enforceable against Buyer. 

Section 5.05. As-Is Where-Is Condition. BUYER ACKNOWLEDGES THAT 
SELLER HAS NOT MADE ANY REPRESENTATIONS OR WARRANTIES OR 
COVENANTS THAT ARE NOT EXPRESSLY SET FORTH IN THIS DOCUMENT. EXCEPT 
FOR THOSE REPRESENTATIONS, WARRANTIES, AND COVENANTS EXPRESSLY SET 
FORTH HEREIN: (A) BUYER IS ACQUIRING THE PURCHASED ASSETS AND 

CONDITION AND THAT IT IS RELYING UPON ITS OWN INVESTIGATION AND 

THE PURCHASE PRICE FOR ANY REASON. IT IS UNDERSTOOD AND AGREED THAT 
SELLER IS NOT MAKING AND SPECIFICALLY DISCLAIMS ANY WARRANTIES OR 
REPRESENTATIONS OF ANY KIND OR CHARACTER, EXPRESS OR IMPLIED, WITH 
RESPECT TO SELLERS OR ANY TANGIBLE OR INTANGIBLE ASSETS OF SELLER, 
INCLUDING, BUT NOT LIMITED TO, WARRANTIES OR REPRESENTATIONS AS TO OR 
ANY OTHER MATTER OR THING RELATING TO OR AFFECTING THE VALUE, 
CONDITION, MERCHANTABILITY, MARKETABILITY, PROFITABILITY, SUITABILITY 
OR FITNESS FOR A PARTICULAR USE OR PURPOSE OF PURCHASED ASSETS; (B) 
BUYER HAS NOT RELIED UPON AND WILL NOT RELY UPON, EITHER DIRECTLY OR 
INDIRECTLY, ANY REPRESENTATION OR WARRANTY OF SELLER OR ANY AGENT 
OR EMPLOYEE OF SELLER, (C) BUYER REPRESENTS THAT IT IS A 
KNOWLEDGEABLE BUYER AND THAT IT IS RELYING SOLELY ON ITS OWN 
EXPERTISE AND THAT OF ITS CONSULTANTS IN PURCHASING THE PURCHASED 
ASSETS; AND (D) BUYER WILL CONDUCT SUCH INSPECTIONS AND 
INVESTIGATIONS REGARDING THE PURCHASED ASSETS AS BUYER DEEMS 
NECESSARY. NOTWITHSTANDING THE ABOVE, BUYERS RELIANCE HEREIN IS 
BASED UPON SELLER’S WARRANTY THAT IT HAS PROVIDED ALL 
DOCUMENTATION AND INFORMATION KNOWN TO SELLER TO ALLOW BUYER TO 
MAKE AN INDEPENDENT DETERMINATION OF THE ASSETS BEING ACQUIRED. 

UNDERTAKING THE ASSUMED LIABILITIES IN THEIR “AS-IS WHERE-IS” 

ANALYSIS AND SHALL NOT BE ENTITLED TO ANY REDUCTION TO OR SET-OFF OF 
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SELLER HAS NOT WITHHELD ANY INFORMATION WHICH WOULD PREVENT THE 
BUYER FROM MAKING AN INFORMED DECISION AS TO THE PURCHASE OF THE 
ASSETS. 

ARTICLE VI 

ADDITIONAL COVENANTS 

Section 6.01. Conduct of Business. From the date hereof to the Closing Date (and 
thereafter with respect to any covenant or agreement extending beyond the Closing Date), except 
as expressly permitted or required by this Agreement or as otherwise consented to by Buyer in 
writing, Seller will (as applicable): 

(a) carry on the Business in, and only in, the ordinary course, in substantially 
the same manner as heretofore conducted, and use reasonable efforts to preserve intact its 
present business organization, maintain its properties in good operating condition and 
repair, keep available the services of its present officers and substantially all of its 
employees, and preserve its relationship with substantially all of its customers and others 
having business dealings with it, with the goal and intent that its goodwill and ongoing 
business shall be in all material respects unimpaired on and following the Closing Date; 

(b) pay all accounts payable and other obligations of Seller when they become 
due and payable in the ordinary come of business consistent with prior practice; 

(c) perform in all material respects all of its obligations under all Contracts and 
other agreements and instruments and comply in all material respects with all applicable 
laws applicable to it; 

(d) not enter into or assume any material agreement, contract, or instrument, or 
enter into or permit any material amendment, supplement, waiver, or other modification 
with respect to any Contract; 

(e) not make or change any election, change an annual accounting period, 
adopt or change any accounting method, file any amended tax return, enter into any closing 
agreement, settle any tax claim or assessment relating to Seller, surrender any right to 
claim a refund of taxes, consent to any extension or waiver of the limitation period 
applicable to any tax claim or assessment relating to Seller or take any other similar action 
relating to the filing of any tax return or the payment of any tax, if such election, adoption, 
change, amendment, agreement, settlement, surrender, consent or other action would have 
the effect of increasing the tax liability of Seller for any period ending after the Closing 
Date or decreasing any tax attribute of Seller existing on the Closing Date;_provided that 
Buyer will make the appropriate accounting changes after the purchase to coincide with the 
Buyer’s required governmental disclosures; 

(0 not sell or transfer to any person or otherwise dispose of any material 
property or asset of Seller, other than dispositions of property or assets made in the 
ordinary come  of business consistent with prior practice; 

4812-7101 4070.2 17 



(8) not cause or permit any lien to be placed on any property or asset of Seller 
where such lien did not exist on the date hereof; and 

(h) not take any action or knowingly omit to take any action, which action or 
omission would result in a breach of any of the representations and warranties set forth in 
Article 4. 

Section 6.02. No Solicitation, Prior to the Closing Date or the earlier termination of this 
Agreement, neither Seller nor any affiliate of Seller, shall solicit any inquiries or proposals with 
respect to, (i) the sale by Seller of all or substantially all of its properties and assets, or (ii) any 
merger transaction or other transaction involving the acquisition of control of Seller by any person 
other than Buyer. 

Section 6.03. Further Actions. 

(a) Seller and Buyer agree to use reasonable efforts to take all actions and to do 
all things necessary, proper or advisable to consummate the transactions contemplated 
hereby by the Closing Date. 

(b) Seller and Buyer will, as promptly as practicable, file or supply, or cause to 
be filed or supplied with all relevant governmental authorities and other Persons, all 
applications, notifications and information required to be filed or supplied by it pursuant to 
applicable law in connection with this Agreement and the consummation of the 
transactions contemplated hereby. 

(c) Seller and Buyer, as promptly as practicable, will use reasonable efforts to 
obtain, or cause to be obtained, all consents (including all governmental approvals and any 
consents required under any contract) necessary to be obtained by it under applicable law 
or pursuant to any contract or permit in connection with the transactions contemplated 
thereby. 

(d) Seller will cause its affiliates to, coordinate and cooperate with Buyer in 
exchanging such information and supplying such assistance as may be reasonably 
requested by Buyer in connection with the filings and other actions contemplated by this 
Agreement. 

(e) Following the Closing Date, Seller and Buyer shall, from time to time and at 
their own expense, execute and deliver such additional instruments, documents, 
conveyances, or assurances and take such other actions as shall be necessary, or otherwise 
reasonably requested by the other party, to render effective the consummation of the 
transactions contemplated hereby. 
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ARTICLE Vn 

TERMINATION 

Section 7.01. Termination. This Agreement may be terminated at any time prior to the 
Closing Date: 

(a) By Seller or Buyer by written notice to the other parties if the transactions 
contemplated hereby shall not have been consurnmated pursuant hereto by 5:OO p.m., 
Phoenix, Arizona time on July 1,2014; 

(b) By Buyer by written notice to Seller if (a) the representations and 
warranties of Seller shall not have been true and correct in all material respects as of the 
date when made or (b) any of the conditions set forth in Section 3.02 shall not have been, or 
if it becomes apparent to Buyer in its reasonable discretion that any of such conditions will 
not be, fulfilled by 5:OO p.m. Phoenix, Arizona time on July 1,2014, unless such failure 
shall be due to the failure of Buyer to perform or comply with any of the covenants, 
agreements or conditions hereof to be performed or complied with by it prior to the Closing 
Date; 

(c) By Seller by written notice to Buyer if (a) the representations and 
warranties of Buyer shall not have been true and correct in all material respects as of the 
date when made, or (b) any of the conditions set forth in Section 3.03 shall not have been, 
or if it becomes apparent to Seller in its reasonable discretion that any such condition will 
not be, fulfilled by 5:OO p.m. Phoenix, Arizona time on March 3 1 , 2014, unless such failure 
shall be due to the failure of Seller to perform or comply with any of the covenants, 
agreements or conditions hereof to be performed or complied with by it prior to the Closing 
Date; or 

(d) By Seller by written notice to Buyer if: 

(i) the marketability of the Bonds or the market price thereof, in the 
reasonable opinion of Seller, has been materially adversely affected by (1) an 
amendment to the Constitution of the United States or the Constitution of the State 
or (2) any introduced or enacted federal or State legislation or (3) any decision of 
any federal or State court or (4) any ruling or regulation (final, temporary or 
proposed) of the Treasury Department of the United States, the Internal Revenue 
Service or other federal or State authority or ( 5 )  any bill favorably reported out of 
committee in either house of the Congress of the United States, in any case 
affecting the tax status of Buyer, its property or income, its securities (including the 
Bonds) or the interest thereon, or any tax exemption granted or authorized by the 
Internal Revenue Code of 1986, as amended, or the statutes of the State of Arizona 
(the “State”); or 
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(ii) a stop order, ruling, regulation, proposed regulation or statement by 
or on behalf of the Securities and Exchange Commission shall be issued or made 
having the effect or creating the probability that the issuance, offering or sale of 
obligations of the general character of the Bonds shall be or shall become a 
violation of any provisions of the Securities Act of 1933, the Securities and 
Exchange Act of 1934, or the Trust Indenture Act of 1939; or 

(iii) in the Congress of the United States legislation shall be enacted or a 
bill shall be favorably reported out of committee to either house, or a decision by a 
court of the United States shall be rendered, or a ruling, regulation, proposed 
regulation or statement by or on behalf of the Securities and Exchange Commission 
or other governmental agency having jurisdiction of the subject matter shall be 
made, to the effect that securities of Buyer or of any similar public body are not 
exempt from the registration, qualification or other requirements of the Securities 
Act of 1933, the Securities and Exchange Act of 1934 or the Trust Indenture Act of 
1939; provided, however, that the effective date of the events described in (a), (b) 
and (c) of this Submramaph 7.01(Q shall be prior to the Closing Date; or 

(iv) the United States shall have become engaged in hostilities which 
have resulted in a declaration of war or a national emergency or there shall have 
occurred any other outbreak of hostilities or a national or international calamity or 
crisis, or an escalation thereof, the effect of such outbreak calamity or crisis on the 
financial markets of the United States being such as, in the opinion of Seller, would 
affect materially and adversely the ability of Seller to market the Bonds or to 
enforce contracts for the sale of the Bonds; or 

(v) there shall have occurred a general suspension of trading on the 
New York Stock Exchange or the declaration of a general banking moratorium by 
the United States, or by the States of Arizona or New York; or 

(vi) there shall exist any event which, in the sole judgment of Seller, 
would materially adversely affect the market for the Bonds. 

Section 7.02. Effect of Termination. 

(a) In the event of the termination of this Agreement pursuant the provisions in 
Section 7.01 (i) this Agreement shall become void and have no effect, without any liability 
to any person in respect hereof or of the transactions contemplated hereby on the part of 
any party hereto, or any of its officials, directors, officers, employees, agents, consultants, 
representatives or advisers, except for any liability resulting from such party’s material 
breach of this Agreement and for failing to comply with Section 7.02fi). 

(b) Upon such an event, (a) Buyer shall deliver to Seller all materials delivered 
to or acquired from Seller (“Seller’s Materials”) and (b) Buyer will maintain the 
confidentiality of, and not disclose to any third person (other than its attorney and other 
consultants to the extent reasonably required for the negotiation and processing of the 
transaction contemplated by this Agreement) any information obtained by Buyer from or 
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through Seller’s Materials except to the extent such information is generally available to 
the public or required to be disclosed pursuant to legal process or applicable law. 

ARTICLE MI1 

INDEMNIFICATION 

Section 8.01. Indemnification By Seller. To the extent pennitted by applicable law, but 
subject to the limitations set forth in Sections 8.04 and 8.05, Seller covenants and agrees to defend, 
indemnify and hold harmless Buyer, and its officials and employees, (collectively, the “Buyer 
Indemnitees”) fiom and against, and to pay or reimburse Buyer Indemnitees for, any and all 
claims, amounts paid in settlement of claims, liabilities, obligations, losses, fines, costs, royalties, 
proceedings, deficiencies or damages (whether absolute, accrued, conditional, or otherwise and 
whether or not resulting fiom third patty claims), including without limitation any out-of-pocket 
expenses and reasonable attorneys’ and accountants’ fees incurred in the investigation or defense 
of any of the same or in asserting any of their respective rights hereunder but excluding any 
consequential damages (collectively, “Losses”), resulting fiom or arising out of: 

(a) any material inaccuracy of any representation or warranty by Seller 
contained in Article 4; or 

(b) any failure of Seller to perform any material covenant or agreement 
hereunder or to fulfill any other obligation in respect hereof; or 

(c) all obligations of the Sellers, including but not limited to regulatory 
obligations and obligations for Taxes, for periods through and including the Closing Date. 

Section 8.02. Indemnification by Buyer. To the extent pennitted by Applicable Law, 
but subject to the limitations set forth in Sections 8.04 and 8.05, Buyer covenants and agrees to 
defend, indemnify and hold harmless Seller, and its members, officers, employees (collectively, 
the “Seller 1ndemnitees”)fiom and against, and to pay or reimburse Seller Indemnitees for, any and 
all Losses resulting fiom or arising out of: 

(a) any material inaccuracy in any representation or warranty by Buyer made or 
contained Article 5 ;  

(b) any failure of Buyer to perform any material covenant or agreement 
hereunder or to fulfill any other obligation in respect hereof; or 

(c) all obligations of the businesses being acquired, including but not limited to 
regulatory obligations and obligations for Taxes, for all periods on and after the Closing 
Date (including any obligations concerning the need for any regulatory approvals or 
consents to effectuate any of the actions contemplated in this Agreement, regardless of 
when such obligation accrues). 

Section8.03. Indemnification Procedures. In the case of any claim by a Buyer 
Indemnitee or a Seller Indemnitee (any of which, an “IndemniJed Party”) for indemnification 
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under this Article 8, notice shall be given by the Indemnified Party to the party required to provide 
indemnification (the “Indemnz~ing Party’) promptly after such Indemnified Party has actual 
knowledge of any claim as to which indemnity may be sought. The notice shall specify the factual 
basis of the claim in reasonable detail to the extent known by the Indemnified Party: 

(a) Third Party Claims. With regard to third party claims, the Indemnified 
Party shall permit the Indemnifying Party (at the expense of such Indemnifying Party) to 
assume the defense of any third party claim or any litigation resulting therefrom; provided 
that (i) the counsel for the Indemnifjmg Party who shall conduct the defense of such claim 
or litigation shall be reasonably satisfactory to the Indemnified Party, (ii) the Indemnified 
Party may participate in such defense at such Indemnified Party’s expense, and (iii) the 
failure by any Indemnified Party to give notice as provided herein shall not relieve the 
Indemniwg Party of its indemnification obligation under this Agreement except to the 
extent that such omission results in a failure of actual notice to the Indemnifying Party and 
such Indemnifying Party is materially prejudiced as a result of such failure to give notice. 
Except with the prior written consent of the Indemnified Party, no Indemnifying Party, in 
the defense of any such claim or litigation, shall consent to entry of any judgment or enter 
into any settlement that provides for injunctive or other non-monetary relief affecting the 
Indemnified Party or that does not include as an unconditional term thereof the giving by 
each claimant or plaintiff to such Indemnified Party of a release from all liability with 
respect to such claim or litigation. In the event that the Indemnified Party shall in good 
faith determine that the conduct of the defense of any claim subject to indemnification 
hereunder or any proposed settlement of any such claim by the Indemnifying Party might 
be expected to affect adversely the Indemnified Party’s tax liability or the ability of the 
Indemnified Party to conduct its business, or that the Indemnified Party may have available 
to it one or more defenses or counterclaims that are inconsistent with one or more of those 
that may be available to the Indemnifying Party in respect of such claim or any litigation 
relating thereto, the Indemnified Party shall have the right at all times to take over and 
assume control over the defense, settlement, negotiations or litigation relating to any such 
claim at the sole cost of the Indemnifying Party, provided that if the Indemnified Party does 
so take over and assume control, the Indemnified Party shall not settle such claim or 
litigation without the written consent of the Indemnifying Party, such consent not to be 
unreasonably withheld. In the event that the Indemnifying Party does not accept the 
defense of any matter as above provided, the Indemnified Party shall have the full right to 
defend against any such claim or demand and shall be entitled to settle or agree to pay in 
full such claim or demand. In any event, the Indemnifying Party and the Indemnified Party 
shall cooperate in the defense of any claim or litigation subject to this Section 8.03, 
including tax audits and claims, and the records of each shall be available to the other with 
respect to such defense. 

(b) Claims for Losses other than Third Party Claims. With regard to a claim 
for indemnification for Losses other than a third party claim, the Indemnitjring Party shall 
within thirty (30) days after receiving notice of the claim, give notice to the Indemnified 
Party of the acceptance or rejection of the claim by the Indemnifying Party. A notice of 
rejection of a claim will create of Dispute under Article 8. 
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Section 8.04. Time Limitations. If the Closing occurs, Seller will have liability with 
respect to Section 8.01 only if on or before the date which is twelve (12) months after the Closing 
Date, Buyer notifies the Seller fiom which it is seeking indemnification in writing of the claim, 
specifying the factual basis of the claim in reasonable detail to the extent then known by Buyer. If 
the Closing occurs, Buyer will have liability with respect to Section 8.02 only if on or before the 
date which is twelve (12) months after the Closing Date, Seller notifies Buyer in writing of the 
claim, specifjmg the factual basis of the claim in reasonable detail to the extent then known by 
Seller. Notwithstanding the foregoing, if before 5:OO p.m. (Arizona time) on the date which is 
twelve (12) months after the Closing Date, any party against which an indemnification claim has 
been made hereunder has been properly notified in writing of such claim and such claim has not 
been finally resolved or disposed of as of such date, then such claim shall continue to survive and 
shall remain a basis for indemnity hereunder until such claim is finally resolved or disposed of in 
accordance with the terms of this Agreement. 

Section 8.05. Limitations on Amount. No claim shall be asserted against Seller under 
this Article 8 which, individually, is less than $50,000; and no claims shall be asserted against 
Seller under this Article 8 which, in the aggregate, exceed the sum of $1,000,000. If a particular 
claim or claims are covered by insurance carried by Seller, such claims may be pursued against 
Seller for amounts in excess of the limits set forth in the preceding sentence, but Buyer’s recourse 
shall be limited to the proceeds of the applicable insurance coverage. No claim shall be asserted 
against Buyer under this Article 8 which, individually, is less than $50,000; and no claims shall be 
asserted against Buyer under Section 8.02 which, in the aggregate, exceed the sum of $1,000,000. 
If a particular claim or claims are covered by insurance carried by Buyer, such claims may be 
pursued against Buyer for amounts in excess of the limits set forth in the preceding sentence, but 
Sellers’ recourse shall be limited to the proceeds of the applicable insurance coverage. 

Section 8.06. Exclusive Remedy. The right to indemnification provided in this Article 8 
is intended to be the sole and exclusive remedy of Buyer or Seller following the Closing. Until the 
Closing, the parties shall have any other remedies provided herein or available at law or in equity. 

Section 8.07. Limitation of Liability. The liability of each party under this Agreement, 
for any reason whatsoever, whether in contract, tort or statute (including without limitation, 
negligence), or otherwise, shall be limited to the other party’s actual damages. In no event shall 
either party have any liability to the other party or to third parties for any indirect, incidental, 
special, consequential or punitive damages, even if such party has been advised of the possibility 
thereof. The allocations of liability in this Agreement represent the agreed and bargained-for 
understanding of the parties with respect to allocation of risks inherent in their relationship. 

ARTICLE IX 

DISPUTE RESOLUTION 

Section 9.01. Disputes. In the event of any claim, dispute or other matter in controversy, 
whether based on contract, tort, statute or other legal theory (including but not limited to any claim 
of fiaud or misrepresentation), arising out of or related to the Agreement or the breach thereof, 
either party hereto may pursue in court any remedy available to it at law or in equity. 
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ARTICLE X 

MISCELLANEOUS 

Section 10.01. Survival. Each of the representations and warranties made by Seller in 
Article 4 of this Agreement shall survive for a period of two (2) years after the Closing Date, 
notwithstanding any investigation at any time made by or on behalf of Buyer, and thereafter all 
such representations and warranties shall be extinguished. No claim for the recovery of Loss (as 
defined in Section 8.01) may be asserted by Buyer against Seller, or its successors in interest after 
such representations and warranties shall be thus extinguished,provided however, that claims first 
asserted in writing within the applicable period shall not thereafter be barred and claims related to 
an assertion of infiingement of intellectual property may be asserted at any time so long as they 
otherwise are not statutorily or equitably time barred. 

Section 10.02. Knowledge. As used throughout this Agreement, the term “knowledge” 
means the actual awareness of a particular fact or circumstance and the awareness of a fact or 
circumstance that a prudent individual could reasonably be expected to discover or otherwise 
become aware of in the course of conducting a reasonable investigation and due inquiry 
concerning the fact or circumstance. 

Section 10.03. Brokers’ Commission. Seller will be solely responsible for and will 
indemnify and hold Buyer harmless from, the payment of any commission, fee or claim of any 
person, firm or corporation employed or retained or claiming to be employed or retained by Seller 
to bring about, or to represent Seller in, the transactions contemplated hereby. 

Section 10.04. General Provisions regarding Representation and Warranties. The 
following provisions shall apply to all representations and warranties of any of the parties to this 
Agreement: 

(a) No Other Representation of Warranties, Each party to this Agreement 
hereby expressly acknowledges and agrees that it has not relied on, and no other party has 
made, any representation or warranty, expressed or implied (all implied warranties being 
hereby expressly disclaimed), except for those representations and warranties that are 
expressly set forth in the Agreement, 

(b) Specific UverruZes General. To the extent that any matter is addressed by a 
specific representation or warranty, any more general representation shall be deemed not to 
apply to such a matter. 

(c) One DiscZosure Sufices. Anything that is duly disclosed to Buyer pursuant 
to this Agreement, including on any Exhibit hereto, shall be deemed to have been disclosed 
on all applicable schedules to this Agreement. 

Section 10.05. Binding Effect. This Agreement shall be binding upon and inure to the 
benefit of the parties hereto and their respective successors, assigns, heirs and legal 
representatives. 
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Section 10.06. Entire Agreement. This Agreement (including the exhibits attached 
hereto) contains the entire agreement of the parties hereto with respect to the purchase of the 
Purchased Assets and the other transactions contemplated herein, and supersede all prior written 
and oral understandings and agreements of the parties with respect to the subject matter hereof. 
Any reference herein to this Agreement shall be deemed to include the exhibits attached hereto. 

Section 10.07. Headings. The descriptive headings in this Agreement are inserted for 
convenience only and do not constitute a part of this Agreement. 

Section 10.08. Execution in Counterpart. This Agreement may be executed in any 
number of counterparts, each of which shall be deemed an original. 

Section 10.09. Notices. Any notice, request, information or other document to be given 
hereunder to any of the parties by any other party shall be in writing and delivered personally or 
sent by certified mail, overnight courier, facsimile or electronic mail as follows: 

If to Buyer, addressed to: 

Florence Municipal Property Corporation 
c/o Town Manager 
775 N. Main Street 
P.O. Box 2670 
Florence, Arizona 
Am: 
Email: 

with a copy to: 

775 N. Main Street 
P.O. Box 2670 
Florence, Arizona 
Email: 

If to Seller, addressed to: 

Johnson Utilities, L.L.C. 
5230 E. Shea Boulevard, Suite 200 
Scottsdale, Arizona 85254 
Attention: George H. Johnson 

Email: gjohnson@azvision.net 
Fax: (480) 483-7908 

with a copy to: 

Gary A. Dnunmond, Esq 
Sallquist & Drummond, P.C. 
1430 E. Missouri Avenue, Suite B-125 
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Phoenix, Arizona 85014 
Email: gary@sd-1aw.com 

Any party may change the address to which notices hereunder are to be sent to it by giving written 
notice of such change of address in the manner herein provided for giving notice. Any notice 
delivered personally shall be deemed to have been given on the date it is so delivered, and any 
notice delivered by registered or certified mail shall be deemed to have been given on the date it is 
received. 

Section 10.10. Amendment. This Agreement may be amended only with the written 
approval of all of the parties hereto. 

Section 10.11. Governing Law. This Agreement shall be governed by and construed in 
accordance with the laws of the State of Arizona applicable to contracts made and to be performed 
therein. 

Section 10.12. Notice of A.RS. Section 38-511 - Cancellation. Notice is hereby given 
of the provisions of Arizona Revised Statutes Section 38-5 1 1 , as amended. By this reference, the 
provisions of said statute are incorporated herein to the extent of their applicability to contracts of 
the nature of this Agreement under the law of the State. 

Section 10.13. Time is of the Essence. Time is hereby declared to be of the essence for 
the purposes of the performance of all conditions and obligations under this Agreement. 

Section 10.14. Threat of Condemnation. The parties hereto expressly acknowledge that 
the sale of the Business fiom Seller to Buyer under the terms described herein has been negotiated 
under the threat of condemnation action. 

* * *  

SIGNAlzTRES FOLLOW 
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IN WITNESS WHEREOF, the parties hereto have caused this Asset Purchase and Lease 
Agreement to be duly executed as of the date first above written. 

BUYER: 

FLORENCE MUNICIPAL PROPERTY CORPORATION 

By: 
Name: 
Title: 

SELLER: 

JOHNSON UTILITIES, L.L.C. 

By: 
Name: 
Title: 
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Issuer: 

Borrower: 

Par Amount: 

Bond Closing: 

Maturity: 

Tax Status: 

Town of Florence: 

EXHIBIT B 

TERMS OF WATER AND SEWER REVENUE BONDS 

Bond Counsel 

Project SellerlBond 
Purchaser 

Bond Terms: 

The Industrial Development Authority of the City of Phoenix 

Florence Municipal Property Corporation, an Arizona non-profit corporation 
formed for the benefit of the Town of Florence, Arizona 

!§ 121,000,000 

On or about March 1,2014 

30 years, with sinking fund principal redemptions beginning in Y6 

Interest on the Bonds will be excluded from gross income for purposes of 
federal and state income taxation and will not be subject to the alternative 
minimum tax 

No recourse to Town of Florence. Net revenues from the Purchased Assets 
will be paid to the Town. Once the Bonds are fully paid, the Purchased Assets 
will be gifted to the Town free of charge 

Kutak Rock LLP in Scottsdale, Arizona 

Johnson Utilities, L.L.C. will sell the Purchased Assets to the Borrower in 
exchange for the Bonds 

The Bonds will bear interest at the rate of 6.625% (interest only) for the first 5 
years and at the rate of 8.00% per annum for years 6-30, mature in 2044, and 
will not be subject to optional redemption 

All major financing documents, including the offering document and the bond 
form will contain substantially the following disclaimer: 

THE BONDS AND THE INTEREST THEREON ARE SPECIAL LIMITED 
OBLIGATIONS OF THE ISSUER PAYABLE EXCLUSIVELY FROM 
REVENUES AND RECEIPTS UNDER THE LOAN AGREEMENT. THE 
BONDS DO NOT CONSTITUTE A DEBT OR A LOAN OF CREDIT OR A 
PLEDGE OF THE FULL FAITH AND CREDIT OR TAXING POWER OF 
THE ISSUER OR THE TOWN OF FLORENCE, OR OF THE STATE OF 
ARIZONA, OR OF ANY POLITICAL SUBDIVISION THEREOF, WITHIN 
THE MEANING OF ANY STATE CONSTITUTIONAL PROVISION OR 
STATUTORY LIMITATION AND SHALL NEVER CONSTITUTE NOR 
GIVE RISE TO A PECUNIARY LIABILITY OF THE STATE OF 
ARIZONA, OR ANY POLITICAL SUBDIVISION THEREOF. THE 
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Defeasance: 

Management: 

BONDS SHALL NOT CONSTITUTE, DIRECTLY OR INDIRECTLY, OR 
CONTINGENTLY OBLIGATE OR OTHERWISE CONSTITUTE A 
GENERAL OBLIGATION OF OR A CHARGE AGAINST THE 
GENERAL CREDIT OF THE TOWN OF FLORENCE, BUT SHALL BE 
SPECIAL LIMITED OBLIGATIONS OF THE ISSUER PAYABLE 
SOLELY FROM THE SOURCES DESCRIBED HEREIN AND IN THE 
INDENTURE, BUT NOT OTHERWISE. THE ISSUER HAS NO TAXING 
POWER. 

The Indenture will provide that the Borrower andor the Town may defease 
the lien of Indenture at any time by depositing with the Trustee for the benefit 
of the Bondholders government obligations suf€icient to pay principal and 
interest on the Bonds to the maturity date 

The Purchased Assets will be managed by the Seller (or its affiliate) for a 
period of 5 years on a fixed fee contract that pays $500,000 annually in full 
compliance with federal qualified management contract rules (Rev Ruling 
97-13). Town will assume management (on its own or by contract) after Y5 

BondPurchasePrice: Purchaser will purchase the Bonds at a price of par in exchange for the 
Purchased Assets 

Cost of Issuance All closing costs related to the Bonds, including the fees and expenses of 
Seller’s Counsel, Issuer, Issuer’s Counsel, Bond Counsel, Borrower, 
Borrower’s Counsel, and Trustee will be paid by the Seller at closing 

Town Costs: All costs incurred by the Town will be paid by the Town 

Denominations: The Bonds will be issued in minimum denominations of $1,000,000 and will 
only be transferable to parties related to Seller 

Flow of Funds: From cash flow generated by the Purchased Assets, the Manager will pay 
operating expenses, replenish reserve funds, and forward the balance to the 
Trustee, who will make payments in the following order of priority: 

first, interest on the Bonds; 

second, principal on the Bonds; 

third, ongoing fees of the Borrower, Issuer and Trustee; 

fourth, management fees; 

fifth, required arbitrage rebate amounts, if any; 

sixth, replenishment of reserve finds; and 
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seventh, remainder to Town. 

Security: The Bonds will be issued pursuant to the Indenture as special obligations of 
the Issuer and shall be secured by a first priority security interest in all 
amounts held pursuant to the Indenture, and the pledged revenues which 
consist of the following: 

(1) Revenues received by the Issuer under the Loan Agreement 

(2) To the extent ped t t ed  by law, airst mortgage on all assets of 
Borrower 

(3) A debt service/operating reserve fund will be established under the 
Indenture and be funded h m  cash deposits currently held by Seller, in an 
amount to be determined, subject to federal tax rule limitations 
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EXHIBIT C 

ASSUMED LIABILITIES 

0 CUSTOMER ACCOUNT SECURITY DEPOSITS (ADVANCE DEPOSITS MADE BY 
CUSTOMERS TO SECURE PAYMENT OF FUTURE CHARGES) WHICH COME DUE AFTER 

CLOSING 

0 METER ADVANCE REFUNDS DUE AFTER CLOSING 

0 ANNUAL AMOUNTS DUE ON THE LINE EXTENSION AGREEMENTS (LXAS) 
ATTACHED HERETO. SELLER SHALL BE RESPONSIBLE FOR THE PRO 
RATA SHARE OF AMOUNTS DUE UNDER THE LXAs FOR THE PERIOD 

ENDING ON THE CLOSING DATE 
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EXHIBIT D 

ALLOCATION OF PURCHASE PRICE 
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EXEXBITE 

CONSENTS AM) APPROVALS REQUIRED OFSELLER 
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FORM OF OPINION OF COUNSEL TO BUYER 

Johnson Utilities, L.L.C. 
===Bu 

Ladics and Oentlemen: 

We have acted as munsel to Florarce Munioipal Propeaty Corporation (the "Buyer), an 
h n a  mn-profit public beu& mrporation fiwma3 on behalf of the Town of Florearce, Arizona 
(the 'Town") in cOPnsdiOIl with (a) the Asset Purcbaw and Lease Agreemat, dated as of 
[ 1,2014 (the W e  Apmm&') by and between the Buyer and Johnson Utilities, LLC., an 
Arizona limited liability company (the "SellaW), d (b) the Management Agreemmt (the 
"MManaganent Agreement"), dated as of r 1, 2014 between the Buyer and Southwest 
€?mho- Utilities, L.L.C., an Arizona corporation (the "Manag&). This opinion is 
d e l i v d  to you pursuant to Section 3.03(e) of the Sale Agrerment. 

In readering this opinion, we have reviewed an executed copy of each of the ibllowing 
&cmllmts(mll~vely, the "organizrationalI)ocuments*): 

(a) Articles of organization of the Buyer dated 1 1, as d f i i e d  by the 
Arizona Secretary of State, and the Bylaws of the Buyer, testified by an authorized officer of the 

(b) GmMcateofGoodStandingissued[ 1,bytheAriznnaSecretaryof 

Buyer, dated I-]; 

State 6 r  hyez. 

We have also reviewed an executed copy of each of the bllowiug documents 
(collectivety, the "rransaction Documenb"): 

(a) the Sale Agramcllt executed by the Buyw, 

@) the Management Agmanent exGcufed by the Buyq 



(c) the Officer's Certificate of the appropriate of6cem or authorized representatives 
of the Buyer, catifyiag that (i) each covenant and agmmcnt of tbe Buyer to be performed pfbr 
to or as ofthe Cbsbgptnsuant to the Sale Apxment and the M- Agreement has been 
pedbnnsd, (ni each ~ e o l t a t i o n  aad wananty of the Buyer is true and correct on the Closing 
Date+ as ifmade on and as of the Closing, and (iii) the resolution of the Buyer attadwd tbereto 
admizing snd approving execution of the Sale Agreemrmt and the Management Agmemnt and 
pedbnmwxofthetrm&m COntempIatedm, 

(a) the Incumbmcy Cgtificate of the appropriate officers or authorized 
rapreserrtatives0ftheBnya;and 

In addition, we have reviewed suchmattersof law as we have d d  newssary lbr the 
rendeaingoftbeopinionscontainedherein. 

In rendering the fblbwing opinions, we have assumcd and relied upon (i) the genuineness 
of all Signatures (other than thc Buyer); (iii the authenticity aad m m p l ~ e s s  of all documents 
submittcdtousasoriginalsandtha~~~foorigiaaldocumeatsofalldocwnentssubmated 
to us as PDF, electronic, certified or photostatic cop* (iii) the aauracy and completeness of al l  
the Orgaddonal Documbnts of the Buyer made available to us; (iv) there has not ban any 
mutual mistake of fact or misundepscand ing, f i d ,  duress, aiminat activity or undue influence; 
(v) the conduct of al l  the parties and their respective agents has complied with any requireunmt 
ofgood Wh and fair dealing; (wi there are no m o r  prdcmtad&s amongtbsparties 
to the Transadion Docpmwta, written or oral, and there is no usage of trade or course of prior 
deatings among the parties that would, in eitha case, sppplement or otherwise qualiw the 
terms and mnditiom of the Transaction Docmmts; (viii the constautionality or validity of a 
dewant SSaMe, rule, regulation or agency action is not at issue unless a reported decision in the 
State of Arizona has specifically addressed, but not resoh4 or has established, its 
uncomtitutionslity or i n v m ,  (v@ all partits (0the.r than the Buyer) bave the power, authority 
and capacity to execute, deliver and perlbrmthe Transaction Documents and that there are no 
facts or circumstances relating to you that might pmmt you h m  enfbmiug any ofthe rights to 
which our opinion relates; (ix) the mfimeabi2ay of the l'msadm * n Documents against all 
parties other than the Buyer, (x) each party to the Traasaction Documents (other than the Buys) 
has satisfied the legal requhments which are appficable to it to t&e extent neassary to make the 
TlWIS&lO n Documents mfbrceable against it; (xi) no Paay to the Traasactw ' n Documentg will in 
the Mure take any discretionary action (mcludhg any decision not to act) permitted under the 
Transaction Docameats which would result m a violation of law or constitute a breach or defiult 
under any agreemen@ other than the Transaction bcuments, to which any party to the 
Tnmsadbn Documents is B party or by which its prom is bow or under any court, 
arbitrator or admi&ra tive order, writ, judgment, or decree that namep any party to the 
T- ' n Docpments and is specifically directed to its proper& (Si) all parties will ad m 
scoordatnce with, and rehin from taking any action which is firbidden by, the terms and 
coditionsoftheTramactm n Documents and that you will @rm all of pur obligations undez 
the Transaction Documents; and (xiii) adqmte consideration at law has been paid d e r  the 
TnllU&lO - n-. 

We have not conductd any other investigation to cod5111 any &cts set fbrth in the 
Organhtional Docummts and in the Transaction Documents and the other docvments called 



firth tbmin, and we have not amducted any Mependent mvcstigation to confjfm the Ws upon 
whichtheopinionsset~~bereinarebased. 

Based solely upon the itmgoing and subject to the assumptiom, qualifications aad 
limitrdions hgein stated, we am of the o w n  that: 

1. The Buyer is an Arizona non-piit public benefit corpotation fbnned on behalf of 
the Town and is orgaukd, validly existing and m good strrnding under the laws of@ State of 
Arizolla 

2 Ttte Buyw has the power and authwityto execute anddeliverthe T d o n  
Do- to whid~ it is a party, to consummate thetmsactm ns costennpltded thereby and to 
pedbrm its obligations hereunder. 

3. T h e ~ n a t a d d e l i v a y b y t h e B u y e r o f t h e T ~ ~ D o c u m e n t s t o  which 
the Bu)nr is a party, tbe conmmmatm ' n b y t h e B u y e r o f t h e m  ' IES contemplated by such 
Transaction Documents and the perbmmcc of the Buyer's obligatiws thenin have been duly 
authorized and/or ratfied by all necussary corporation action of the Buyer. 

4. The Transaction Documents to which the Buyer is a party have been duly 
executed and delivered by the Buyer and m- the valid and legally binding obligations of 
the Buyer, enfbrceable against the Buyer in accordance with thek respective tams. 

No consent or action 0.f; or filing or registration with, any govanmental or public 
regulatory body or authority is required to authorize, or b othQwise required in connection with 
either the cxecutiOn and delivery by the Buyer ofthe Transadhn Docmnents to which it is a 
party orthe inarrrenCe by the Buyer of its obligations under the Traasaction Documezlts to which 
it is aparty, except asmay be havebeenobtaind, madeor taken prior to thedatehereof. 

5. 

6. The execution at~I delivery of the Transactto . nDocumeatsbytheBuycrdonot, 
and the cons>liance with the terms of the Transaction Documents to which it is a party will not 
(A) res& m t f  violation of the Buyer's OrganWbnal Documents, (B) result in a breach of or 
d& under any a,greements or instnunentS (other than the Transaction thmmenb) to which 
the Buyer is a party, except fix those agreemeats with respect to which any breach, defkult or 
violation thereof in the aggregate would mt have a material advem effect on the Buyer or the 
ability of the Buyer to perfbnn its obligations under the Traasaction Documents to which it is a 
partr, or (C) rcsuIt in any ViOIation of any applicable F e d d  or State of Arizona law or statute, 
rule or regdatbn to which the Buyer is subject, or any judgmw order, writ, iqjmction or 
decxee of any court or &hex t r h n a l  located in the State of Arizona directed against and naming 
the Buyer, except where any such violations in the aggregate w o w  not have a mated adverse 
eBxt on the Buyer, or the ability of the Buyer to p&rm its obligations under the Transaction 
Documents. 

7. Thae is no action, suit, proceeding, inquiry or investigation at law or in equity or 
by or befbre any governmental mstrurrpentality or 0th agency pending or, to our knowledge, 
MW threatened against or affecting the Buyer or to which the Buyer are or may be a party or to 
which the property of the Buyer is or may be subject, wherein an unfhvorable decision, ruling or 
fhding would adversely m. (i) the existence or organization of the Buyer or the title to office 



of any officer of the Buyer or any powa of the Buy#, (ii) the validity or enfibt.ceabiIity of the 
proccdngs taken by the Buyer br the authoridon, Q(#rcbioll and deliveq by the Transaction 
-, (iiii the validity or mhxabi&y of the Transaction Documents; or (iv) the 
~ n s c o n t e m p l a t c d  bytheTrans8ctbnDocyoaents. 

Our Opinions am bascd on the assumpths (upon which we have relied with pur 
consent) and subject to the qualifications and l i m n s ,  set hxth in this letter, including the 
tbkW&. 

1. For purposes ofrendering the opinions set fbxthhemin, rn have assumed that the 
Transaction Documeats are govarted and interpreted by the laws of the State of Arizona We 
express M) opinion whassower with respect to my rules of choice or conflicts oflaws 

We have assumed fix purposes of this opinion that (a) the parties to the 
Thmsaction Documents other than the Buyer (the "Oh Partid') are duly organized, validly 
Wristing and m good stmding with 611 power and authority to enter into, execute, deliver and 
pcrbm the Transaction Doamnts and their rcspecaivs obligaths thercrmder; (b) the 
Tratlsadion Documents bave baen duly authorized by the other Parties and the Othm Parties 
have duly executed and d e l i v d  the Transaction Doameats to which tbey are sigadorhs (0) 

extent ~ a 5 ~ ~ l l r y  to make the Trausaction Documents dimeable against each of them; (d) any 
contracts, or - to whjchthe Other Perlies are a party or by which its or 
their property is bound, otherthan the Transaction Documenta, will be enfbrced as Written (e) the 
other PartiGs have complied with all  legal requireme& pextabing to each of their status as such 
status relates to their rights to d r c e  the Transaction Dol?rmMts against the Buyer; (Q each 
natural person executing any of the T~msactm ' n Documents is legally compete (g) all 

are gednq the Transaction Docnments submitted to us as originals are authentic and 
the Transaction Documeats mbmittd to us as oopies conform to the orirrinals; (h) all 
Transadw, n Documents are complete or wil l  be apppriatedy completed (includin& without 
limitation, all amendmarts and exhiiits thereto); (0 any certifications dated prior to Closing 
remain true as of Closing; @ there has not been any mutual mistalre of fbct or rnimxi-ding, 
hud, duress or undue infhrenw, (k) the conduct of the parties to h Transaction Documents has 
compIicd with any requirerrreat of goad f'aith, fair dealing and ConsCionability; (l) the Other 
Parties and any agent acting fir the other Parties in CormdCtiDn with the Transadion have acted 
in good fidh and without notice of any defhse against the enBbrcement of any rights created by, 
or adverse claim to any propeaty or secmity interest traasfesred or d e d  as part o& the 
lhnsadbn (m) there are no agreeme& or undemtamiings amoag the parties, 
writtenor oral, and there is no usage of trade or mume ofprior dealing amongthepartieg that 
would, in either casq d e b ,  supplement or q d f y  the terns of the Tramaction Docamcnts; (n) 
h Buyer hold the requisite titk and rights to any property involved in the transactions 
contemplated by the Transaction Documents; and (0) the Buyer will obtain all penmitS and 
govmmentd approvaIs required, and'take all actions similarly required, relevant to 
coasumrrmfio ' n of the Transaction Documents or perfbrmancc of theTransactiOn Documents. 

2. 

t h e O t ~ P a r t i e s h a v e s a t i s f i e d t h o s e l e g a l ~  that are applicable to each ofthem to the 

3. We also assume that if the consent of any other person or entity is required to the 
sssignment of any contract, agreement, instrument, leasa, license, permit, warranty or approval, 
that such consent has been received and such consent was given by the person or entityrequired 



and properly authorized to grant such corneut. We note that we have 110 actual knowledge of the 
oc~omace of my of the matters dasgibed in clauses 63 or (m), above, nor do we bave any actual 
howledge that any of the parties to the Transaction Documsnts have not aomplied with the 
reqpiremcaa ofgood K i  firit dealing, and conscionabjj 8s assumed by clauses (k) or 0, 
above We h e  not made any independent mvestig&n or inquiry concdng tbe business or 
financial condition of the Buyer or concerning the opedon, use or other dtalings 
withthepropatyofthaBuyer. 

Our opinions are subject to: (i) the efkt of applicable bankmptcy, ~ ~ y ,  
nxqp idon ,  moratorium, huddent txadkror f raduht  #nrveyance and other 
similar laws aiEding creditor's r i g b  gcmrallx and (ii) €imit&ns imposed by equitable 
doctrinesm~~~iimit~rq~~~pon~specifcenfbrctabilityofprovisions 
of the Tnmsaction Doamz9ata, concepts of mat-, rerisonablm @duding c o d a l  
reasonabl~  of the sale or disposition of collateral), good faith and lhir dealing, and the 
availability of m m v e  relief or other equitable remedies (regatdltss whether coasidaed in a 
proceeding m equity or at law). 

We do not cxpresa any opinion on any matter not expressly addressed m this 
le#Q, and no other opinions should be implied thmefiom The opinions set firth herein are 
delivered based solcly upon the fircts, examinations, msumpthns and other mattgs d d e d  
herein 88 they exist as of the date hereof; and we have 110 obligation and disclaim any obligation 
to modi@, suppIement or w e  this opinion letter or othawise to communicate with you with 
respect to events, chaugw in k$s, law or matters which occur or come to our attcntbn after the 
date her=€ This letter empresses our legal opinions as to matters set forth herem based on om 
pfiessionaljudgmcnt on the date hereof and is not to be c~nstrued as aguaranty or a wlpTBLlty 
as to any 1egaI or fiictual matter or that a mutt considaing such matters would not rule m a 
~contrarytotheopinions~ssedhere in .  

4. 

5. 

This opinion is delivered only to you m connacti;on with the transactions refizzed to 
above and is solely fix pwr benefit, and may he relied upon only by you. This opinion may not 
be refied upon by, nor copies delivered to, any other pason without our express prior Writtea 
-provided, hOWWm, tbat GO@ may be d e l i v d  to p U r  Counsd. This O p h h  iS 
pvidtd as a legal opinion only and not as a guarantee or warranty of the mattem disoussed 
haeia This opinion letter is given as of the date hereof and we undertake no obligation, and 
hereby disclaim any obligation, to update or supplement this opinion in response to a subsequent 
change in the law or future events affecting the Buyer or the transacbo ' ns contemplated by the 
TranmctionDocuments. 



FORM OF OPINION OF COWSEL TO SELLER 

We have acted as counsel to Johnson Utilities, L.L.C., an Arizona limited liability 

liability company (tht ‘‘Manager”) in cmmedion with (a) the Asset Purchase and Lease 
AIpeemeat, dated as of [ 1, 2014 (the ‘Sale AgreemeQ”) by and between the Seller and 
Florence Municipal Propeaty Corporation (the “Buys"), an Arizona non-profit public benefit 
corporation f b d  on behalf of the Town of Fbreace, Arizona (the Town”), rmd (b) the 
hhagemtmt Agreemeslt, dated as of [ 1,2014 between the Buyer and the Manager. This 
opinion is delivered to you pmsuanc to Section 3.02(0 of the Sale Agremmt. 

company (the ”sellsr) and S0uthwelst Environnlultal utilities, L.L.C., an Arizona limited 

In rendering this opinion, we haw reviewed an executed copy of each of the fbllowhg 
doarments (collectively, the “Orgaxizatbnal Documents”): 

(a) Articles of Organhation of the seller dated [ 1, as certified by the 
Arizona Secretary of State, said the Bylaws of the Seller, certified by an authorized officez of 
Seller, dated [ 1; 

Articles of -ion ofthe Managex dated [ 1, as d e d  by the 
Arizona Sexretary of State, and the Bylaws of the Manager, certified by an authorized officer of 

(b) 

the Manager, dated 1-1; 

(c) Cextificates of Existace issued [ 1, by the Arizona Secretary of State 
ibr Seller and Manager. 

We have also reyiewed an executed copy of each of the blbwjng documents 
(collectively, the ‘Transaction Documents”): 

(a) the Sale Agreement executed by the Seller; 



(b) theMaoagertlentAgreementGxecutedbytbeManaga; 

(c) the Officer's Certificates of the appropriate o w  or authorized repxsmtatives 
ofthe SeIler and t h e w ,  certifjringtbat (0 each wvcnaat and agreement of the S e k  and 
the ~ c r t o b e  p e d b d  prior to or 8s ofthe cbsing pmwunrt to the sale Apemalt and the 
Management Agnanart has -peafirmad, (hi each =p==t-) ' nandmmntyoftheSeller 
andtheManagasis true and correct on the Closing h tq  (IS ifmade on and as ofthe Closing, and 
(mi theresohrtioIls ofthe Seller and the Manager au& thereto allthrizing and approving 
executbn of the Sale Agreement and the Management Agmmmt a d  perfibrmance ofthe 
--hadthereby, 

(d) the lnwabency Certificate of the appropriate officers or arrtharizad 

In addition, we have reviewed such matters of law 88 we have deemed neccmry for the 

m e s  of the Sella and €he Manager; and 

rendering of the opinions contained herein. 

In rendering the fiollowiag opinions, we have assumed and d i e d  upon (i) thegmubness 

all doammts submittal to us as originah and the conlbrmity to odghal documents of all 
docummb submitted to us as PDF, electronic, certified or photostatic copies; (5) the accuracy 

available to us; (iv) there has not bem any mutual mistake of fbct or misundewtandisg, hd. 
duress, crimiml activity or nmdw influence; (v) the conduct of all the parties and their mpective 
agents has complied with any requiremeat ofgood &ith and fhir dealing; (vi] tbwe are no 
agreements or uudemhdhgs among the parties to the Transaction Docmnents, writtea or oral, 
and there is no usage oftrade or wurst of prior dealings among the parties that would, in aither 
case, define, supplement or otherwise qual@ the terms and conditions of the T m d n  
Documnts; (vii) the consthtiondity or validity of a relevant statute, rule, regulation or agency 
action is not at isSue unless a reported decision in the State of Arizona has specifically addressed, 
but not resolved, or bas established, its unconstitutionality or mW*, (viii) all parties (other 
than the SeRe and the Manager) have the power, authority and capacity to execxte, deliver and 
perhm the Transaction Documents a d  that them are no &cts or cirwmtm ces relating to you 
that might prevent you h m  enfbrcing any of the rights to which our opinion relates; (ix) the 
eosorotability of the Transaction Documents against aU parties other than the Seller and the 

has sfftjsfiui the legalnquirements which are applicable to it to the extent newmryto make the 
Transactbn Documents d m b l e  against it; (mi 110 party to the Transadion Documents will in 
the take any disgetionary action (including any decision not to act) p d e d  mder the 
Transacho n Documents which would result m a violation of law or constitute a bmch or d a l t  
under any agreements, other than the Transaction Docme@, to which any party to the 
TiWlSaCb n Documants is a party or by which its property is bound, or under any court, 
arbitrator or administrative order, writ, jdgment, or decree that names m y  party to the 
TrensactiOn Documents and is specifically directed to its proptsty; (xii) all parties will act in 
acco*ce with, and re= &om taking any action which is forbidden by, the terms and 
CQadifiOlls of the Transaction Documents and that you will perfbrm all of your obligations under 

of all signatures ( o b  than the Seller and the Managa); (iii the authenticity and completuless of 

and w m p m  of all the 0rs;aniZational D o c u m  ofthe seller and the Managa made 

Managepi (XI each party to the - * n Docum- (other tiIan the seller and the ManagGr) 



the Transadion Documents; and (xiii) adequate considemtion at law has been paid under the 
TraasectionDocwneots. 

We have not wducted amy dher mvcsti@ion to wnfum any h t s  sed bth m the 
Documents aad m the Transaction Documents and the other documents called 

firth tbae$l, rmd we have not oonductd any independmt inva&ptbn to am&m the facts upon 
which tht opinions sat firth hasin 8re based. 

Based solely upon the h q p i n g  and subject to the assmpthns, qualifications d 

1. The Seller is a limited liability company organized, vaMly existmg and in good 

The Manager is a limited liability wmpany organized, validly existing and in 

limitatbnshaeinstated,wemoftheopinionthat 

standing undm the laws of the State of Arizona. 

good stding under the laws of the State of Arhma. 
2 

3. The Seller has the pow= and authority to execute and deliver the Transaction 
DocMlents to which it is aparty, to wnsummatethetmsacbo ' 11s contemplated thereby and to 
per6bnn its obligations thaarnda. 

The Manager h the power and authority to execute and deliver the Tmsactm ' n  
Docum& to which it is a party, to collsummatc the transactions contemplated thereby and to 
p&mn ita obligations thereunder. 

4. 

5. The execution and delivery by the Seller of the Transaction Documeats to which 

Transaction Documents and the p c r f b m  of the Seller's obligatioIls therein have been duly 
authorized and/or d e d  by all necessarylimited liability company action ofthe SeIIm 

the Seller is a party, the wasummrrtion by the Seller of the trcilru~cho * ns contamplated by such 

6. "he execution and delivery by the Manager of the Tnnsaction Documents to 
which the Manager is a party, the cotlsummatro n by the Manager of the traDsactions 
contemplated by such Transaction Documents and the of the Manager's obligations 
therein have been duly authorized and/or ratifid by all nezessary limited liability company 
action of the Managet. 

7. The Transaction Documents to which the Seller is a party have been duly 
executed and delivered by the Seller and CoIlStitutt the valid and legally bmdhg obligations of 
t h e S t l l ~ , ~ ~ l e e g a i n s t ~ S ~ m a c c o r d a n c e w a h t h e i r r e s p e c t i v e t e r m s .  

8. The Transaction Documents to which the Manager is a party have been duly 
e3Leczlfcd and delivered by the Manager and wnstitute the valid and legally binding obligations 
oftheManager, en~~~e~~theManager inaccordancewi thtbe irnspec t ive terms .  

No consent or action o< or iiling or registration with, any govmune&d or public 
regulatory body or authority is required to authorize, or is otherwise required m connection with 
either the execution and delivery by the Seller of the Transaction Documents to which it is a 

9. 



party or the in- by the Seller of its obligations d e r  the Trama&n Domen@ to which 
it is aparty, except as maybe have ban obtained, made or taken prior to the datehereoE 

No consent or action o s  or filing or regbtdon witb, any gov-mtal or public 
regulatory body or authority is required to auhr& or is otheswise required in connection with 
either the execution aod dcliwry by the Manegsroftha'hmadm nhamentstowbichitisa 
party or the incurrmoc by the Manager of its obligations d e r  the Transaction Documents to 
which it is aparty, except as maybe havebeen obteinad, made ortakmprior to the date hereof: 

The execusion and delivery of the Tnmsacho n Documents by the Seller to which 
it is a m  do not, and the compliance with the t e r m  ofthe Transaction Documeslts to which it 
is a party will not (A) result in aviolation ofthe Sellex's Organizatioagt Docmen@ (B) result iu 
a breach of or de- under any agmemenb or hsbmmts (other than the Traasaction 
Docrrmen68)~wwhjchtheSellaisaparty,except~rthose~withrespecttowhichany 
breach, defirult or violation thereof in the aggmgate would not have a mated adveme effkct on 
the Seller or the ability of the Seller to perfbxm its obligaliom under the Triumaction Docmmts 
to which it is a party; or (0 result m any violation of any applicable F e d d  or State of Arimna 
law or statute, rule or regulation to which the Seller is subject, or my judgment, order, writ, 
injunction or decree of any court or other tribud located m the State of Arizona diracted against 
and naming the Stk, except where any such violations m the aggregate would not have a 
material adverse e m  on the Seller, or the ability of  the Seller to @rm its obligations under 
theT- * n Documents to which it is aparty. 

The executiDLz and delivery of the Traosaction Documents by the Mansger to 
which it is a party do not, and the compliaaawith theterms ofthe "mmdw 'nDocummtstc? 
which it is a party will not (A) result in a violation of the hhager's Organizational Docuxnenb, 

Transacbo n Documents) to which the Manager is a party, except fbr those agreemats with 
respect to which any breach, d e M  or violation theseof in the aggregate would not have a 
material adverse e m  on the Manap;er or the ability of the Manager to persbrm its obligations 
underthel-rmw&o * n Documents to which it is a Party; or (C) result in any violation of any 
applicable F e d d  or State of Arizona law or statute, rule or regulation to which the Marmger is 
subject, or any j u d m  order, writ, injunction or decree of any court or other tribrmal located 
in the State of Arizona direded against and naming the Manager, except where any such 
violations m the aggegate would not have a material adv- e M  on the Manager, or the 
ability of the Manager to per6brm its obligatiom under the Tramaction Documents to which it is 
a m *  

10. 

11. 

12. 

(B) result in a breach of or d e b l t  under my agremmts or instnrmeats (Other than the 

13. There is no action, suit, proceeding, inquiry or inve&gation at law or in equity or 
by or befbre any governmental instrumentality or other agency pending or, to our knowledge, 
now threatened against or aftbet@ the Seller or the Manager or to which the Seller or the 
Manager are or may be a party or to which the propaay of the Seller or the Manager is or may be 
sub&%, wherein an unhvorable decision, ruling or Wmg would adversely afW: (i) the 
exhbnce or organization of the Seller or Manager or the title to office of any ofiica of the Seller 
or the Manager or any power of the Seller or Mamgm, (ii) the validity or e n k c d i i i i  of the 
promedings taken by the Seller and the Manager for the authorization, execution and delivery by 



the TransaaiOn Doaunents io which each is a party; (m) the validity or edbrceability of the 
T- n Documenw or (iv) the h.ansactiobs contemplated by the Transaction Doarmearts. 

Our ophbns are based on the assumptions (upon which we have relied with pur 
amseat) and subject to the qualifications and Wtathns, set fhth m this Ic#a, inchdhg the 
fib*. 

1. Forpurposesoftrcodaingtheopiuionsset~rthhereh, wehaveassumedthatthe 
Traasaction Documents am g o d  and interpreted by the laws of the State of Arizona. We 
express a0 opinion w h e v e r  with respect to any rules of cbice OT c~nflict~ of laws. 

2. We have assumed sbr purposes of this opinion that (a) the parties to the 
T W  n Doauncnts o t k  than b Seller or the Mauagex (the “Other Parties”) arc duly 
organized, validly exJsting and m good Stanah with full power and authority to enter b, 
exec&, ddiver and pcrfbrm the Transaction Documents and their respet3iVe obrigatiins 
thaeunda; (b) the Transaction Documents bave been duly authorized by the Other Pa&% and 
tbeOtberPattieshaved~~executedanddelivged~TransactionDo~to whichtheyare 
signatories; (c) the Other Parties have satisfied those legal rcqukemcnts that are applicable to 
each of them to the extent neagsary to makt the Trmsmtbn Documents enitmeable against 
each of thaq (d) any contracts, tqpmas, or instnrmeslts to which the otlaer Parties are a party 
or by which its or their property is bound, otha tbanthe Tnmsactbn Documen& will be 

tach oftheirstatus as such statasrefates toutGirrighb to enfiorcetheTrausadionDocuments 
agaiust the Seller or the Manager; (9 each natraal person executing any of the Transaction 
Documents is legally competml, (g) al l  signatum are g e d q  the Transaction Documents 
submitted to us as origirds are authentic and the Tnmmctm n Docments submitted to us as 
copies codbrm to the origiuals; (h) all Transaction Documents are complete or will be 
appropriately completed (inchding, without limitation, al l  ganendmeats and &%its thereto); (i) 
any cextifications dated prior to Cbsmg remain true as of Closing (j] there has not been any 
mutual mistake of fad or mimmdemtanding, bud, duress or pndue influence; (k) the conduct of 
thepattiestoh- n Docvments has consplied with any requirement of good Mh, hir 
de&g and conscionability; (I) the Other Parties and any ageat a c h g  ibr the Other Partics in 
connection with the Transaction have acted in good fhith and witbout notice of any dehse 
against tIm enhrcemeat of any rights created by, or adme claim to any property or security 
interest ttansf;e91#l or created as part os the Transaction Docme&, -(m)thereaneno agmemnts 
or understdings among the parties, written or oral, and there is no usage of trade or oourse of 
prior dealkg among thep artiesthatwould, in either case, dedine, supplement or qualifilthetedms 
O f t h e T x a w C m m  ’ banner&; (n) the Seller and the Mauagcr hold the requisite title and rights 
to anypropaty~lvedinthetransacolo ’ XIS contemplated by the Transactro n Document% and (0) 
the Seller will obtain all pernrits and governmental appmwls required, and take all actions 
similarly ntquired, re- to cOllSummafrO II of the Transaction Dacmneuts or pedmmce of 
theTransactionDocump;4lts. 

enibrced 11s writtea (e) theother Parties haw complied withall legal- patainia% to 

3. W e  also assume that ifthe consent ofany 0th person or entity is required to the 
assignment of any contract, agreement, iastrumemt, lease, license, pansit, warranty or approval, 
that such conseat has been received and such consent was given by the person or eatity requjred 
and properly authorized to grant such consent. We note that we have no actual howledge of the 



occunmux of any of the mattem described in clauses (jJ or (m), above, nor do we have any actual 
knowledge that any of the partie8 to the Transactbn Documents have not complied with the 
mpkamt ofgood fkitb, fidr dealing, itnd eonscionability as assumed by clauses (k) or (l), 
above. We have mt made any indcpcmdent investigation or inquiry conceming the busiue~ or 
financial condition of the Seller or conceming the operation, -, use or othsr dealings 
with the pmpaty.of the seller or the Manager. 

4. Oar opinions are subject to: (i) the dket of applicable badmaptcy, insolvency, 

similar laws affecting d t o r ' s  rights generally; and (h) limitlitinnr imposed by equitable 
~ ~ i n g ~ ~ l i m i t ~ b ~ ~ ~ u p ~ n t h e g p e c i s c ~ ~ ~ ~ o f ~ ~ n s  
of the Trensaolr~ n Do- concepts of materhlity, reasonableness (iuchdng commGTcial 
rrrrsonableness of the sale or disposition of cdlateral), good fiiaith and fbir dealing, and the 
availability of injunctive diefor oiher equitable d i e s  (regsrdlws whethex coasidercd m a 
proceeding m equity or at law). 

We do not express any opinion on any matter not expressly addremd in this 
letter, and no other opinions should be implied thereha The opinions set brth herein are 
d e l i v d  based solely upon the hts, emmhmtm ns, assmnptiOns a d  other matters described 
hemin as thcy exist as of the date hacof, aud we have IY) obligation and disclaim any ob- 
to modi@, supplunent or update this opinion lstter or otheswise to wxnmunicate with you with 
respect to events, cbaqes m tbcts, law or matters which occur or come to our atkntion after the 
date hereof This leater e~tprcsses our legal opbbns as to mattem set fbrth herein based on our 
pmfessbnal judgment on the date hereof and is not to be construed as a guaranty or a warranty 
as to any legal or Wual matter or that a court tonsideriag such matters would not rule in a 

~ ~ ~ a r r a n g e m e n t , m o r a t o r i x l m , ~ ~ o r 6 i a \ a d u l e n t c o n v g y a n c e a n d o ~  

5. 

mnnnt?r contraryto th8opinions expressed herehL 

This opinion is delivered only to you m connectjcm witb the transactions refiirred to 
above ami is solely &r your bentfit, and may berelied upon only by you This opinion may not 
be relied npon by, nor copies delivered to, any person without our express prior written 
conScIlf; provided, however, that copies may be delivered to your counseL This opinion letter iS 
provided as a legal opinion only and not as a guaranfee or warranty of the matters discussed 
herein. This opinion letter is given as of the date hereof and we undertalre no obligation, and 
hereby disclaim any oblig~~tion, to update or supplemeat this opinion m response to a subsequent 
change in the law or future events affecting the SeIler, the Manager or the transactions 
contemplated by the Transaction Documents. 

Respectfuny Submitted, 



EXHIBIT I 

SCHEDULE OF REAL ESTATE 

4812-7101-00702 





.MagioRrmchphaseIII 200-0343 10 
Raad1oBellaVirtaNarthPhase2 210-71-93733 
MagieRandl 210-75-516A 

Japl)riVs Lift Station 109-2642OA 



Wastewater Reclamation Plants 
N.me AssserorParcelNa 

PecanWatcrRectamabunPhnt 104-2WM8M 
sedimllwwTF+ u)o.21-o910 
PreCipMll 210-20-003J 
Saa T ~ I  Watm Rsolrnnrdm Plant u)p02-062D 
AJlthemWRP 21 1-02o050 



EXHIBIT J 

PERSONAL PROPERTY 

48 12-7 10 14070.2 



2001 
1987 

I 1999 I DodgelTNP/U(RAM) I lB?MC3361Xl&49823 

Chevy Van 1 GCHG35Rllll38049 
Ford F T 8 W  Crane 1 FDZU82EXWA28834 

I 2003 I Chew S-10 I lGCCS14H038243181 

2008 
2007 
201 1 
2008 

I 2011 I ChevyCokrado I 1GCCCSBFQlB8131208 

- 

Chew Tahoe iGNEKl3T56R 12505 1 
Ford Ranger lFlYR1 OU77PA49120 

Chgvy Colorado 1 GCCSBFQQB8131733 
Ford F150 lFTRF12268KB81941 

I 2011 I ChewColorado I lGCCCSBF9852131156 
I 2003 I ChewColorado I lGCEC14V43Z350479 
I 2004 I ChevySlhrado I lGCEK14V542179844 
1 2005 1 ChevyCokdOp ~ I lGCCS148958171593 
1 2005 I ChevyColomdo I lGCCS148158171861 
I 2005 I ChewColorado I lGCEC14XX5Z30110 

__ ~ 

I 2008 I Chew Tahoe I lGNEK13ZXJl24092 



SafetyTrfpodWinchandWe 04922W 
TL-6035 forklift 60467ac 



Club at Oasis Equipment 
ItemDedptb n Serial Number 

Tor0 gtoundmaster 4500-0 ul856-27000088 
Tom Ground 3500-0 80839-270000816 
John Deere 3235(3 # 29ooo49 TC3235(30#3653 
John Deere 323% # 2XDO34 TC3235cd30323 
John Dare 2500 Green Mower 11 Blade TCW)ODMOSZl 
John Deere 2XlO Green Mower 11 Blade I TC2SOOD020124 

~ ~~~ 

John Deem 2500 Green Mower 8 Blade Tcw1AOO20630 
Ton, Workman 3300 I 072l2-23OWO670 I 





m I T K  

PROPRIETARY R I G m  
- 

0 ARIZoNADEPARTMENTOFENVTROlUMENTALQUALlTYAQUIFER 
PR~ONPERMITSFORTHEPECAN,SANTAN,ANT1BEEM,AND 
SlZcIlON 11 WASTEWATERTREATMENTPLANTS 

ARIZONA DEPARTMENT OF WATER RESOURCES DESIGNATION OF 
AssllJREDWATERSulpPLYFORTHEPICI[OENIX~PINALA~ 
MANAGEMENTAREAS 

0 CENTRALARIZONAGOVERNZENTS208PLAN 

0 TOWNOFFLORENCE OPERATINGAGREEMENTS 



EXHlBFTL 

LISTINGOF CONTRACTS 

a ARIZONA STATE LAND DEPARTMENT SPECIAL LAND USE PERMIT 

-ARIUlNASOWDWmBIUJNGAGREIECMENT 

a =ATE LAND DEPARTMENT RIGET OF WAY A-S 

0 CENTRALARIUINA WATER CONSERVATION DISTRICT LAND USE 
LICENSES 

412-7101-0070.2 



JOHNSON UTJUTIES POUCIES 2013-2014 

Group Medlcal 
Group Dental 
Group Ufe 
Group Vision 

[THE CLUB AT OASIS LLC POLICIES 2013-2014 

/Policy Number lTem Dates Ilnsurance Company I 

I 

30106 OS/Ol/l3ta OS/Ol/Z4 I Blue cross / Blue Weld 
01H5760GDEN oS/Ol/U to 06/01/14 [United Health Care 
a981404 OS/Ol/l3 to 05/01/14 Colonial Life & Acc 
9787748 OS/Ol/l3 to 05/01/14 Fidelity Security Life 

Package: GUProperty 
Umbrella 

UP958867410 2/16/13 to l2/16/14 (Central Mutual 
CXS958867510 l2/1613 to 12/16/14 lCentral Mutual 









01/31/08 I.""" 

08/05/08 
10/08109 
06/IWlO 
01/10/12 

I 11/17KM 

Calvario,Wctor 
Mullen, Steve 
Fammth,Martin 
Auausta Investments. LLC 

I12l2m 

03/08/14 
02/24/14 
12B1198 
04115104 
w15100 
12/22/98 
12/22/98 
1- 
12/22/98 
03128/00 
09/08/01 
03/01/00 
12101/99 
03/15/00 
03/15/00 
03/15/00 
03/15100 
lllW03 
11/13/03 
WWO1 

I 

ELM(JarelMamrw) 
ELM (Jared Momrw) 
~ m R a n c h G M C o U r s e  
Johnson Ranch Indigo Sky Bhrd. - consbuct UtilRy Plant 
Jotmson Ram unit 1 (24- 107) $750.00 
JohnsonRanchUnit2 
JohmnRanchUnlt3A 
Johm Ranch Unit 38 (Faitways) 
JohmRanchUnit4A 
Johnson Ranch Unit 48 (The Greens) 
Johnson Ranch Unit 40 81 04F (2) 
Johnson Ranch Unit 5 (Lakeview Gardens) 
Johnson Ranch Unlt 6 (Equestrlsn Manor) 
Johnson Ranch Unit 7 
Johnson Ranch Unit 8 
Johnson Ranch Unit 12 (A & B) 
JohmonRanchUnit13 
Johnson Ranch Unit 14/52 Phase 1 (Richmond American) 
Johnson Ranch Unit 1462 Phase 2 (Richmond American) 
Johnson Ranch Unlt 15 



02/27/03 
02R7!03 
02/27/03 
02/27/03 
02/27/03 
W27m 
(w27/03 
04/28104 
08/14/02 
08/12/03 
OWl(y03 
w1m 
04/15104 
04/28/04 

Johnson Ranch Unit 16 Phase 1 
Johnson Ranch UnR 16 Phase 2 
J o h m  Ranch Unit 16 Phase3 
Johnson fbnch Unit 17 Phase 1 
JdvlsonRanchUnit17Phase2&3 
Jd~1w~RanchUnlt18Phasel 

Ranoh Urdt 18Phases2 (L3 
Johnson Randr Unit 19,43,44 & 45 (Solera, Phs I l l )  
~ R a n C h U n i t 2 0 / 2 1  
JohnsonRanchudt22A 
JdnaOnRanchUdt226 
John8on Ranch Unit23A 
J o h m  Ran& Unit 23B 
Johnson Ranoh Unit 24 

W81W 
OW20106 
Wl5/w 
Wl#04 

JdvrsonRanchutdt25 
JohmonRanchUnit268 
Johnson Ranoh Unit 27, Phase f 
Johnson Ranch Unit 27. Phase 2 

W81W 
OW20106 
Wl5/w 
Wl#04 

JdvrsonRanchutdt25 
JohmonRanchUnit268 
Johnson Ranoh Unit 27, Phase f 
Johnson Ranch Unit 27. Phase 2 

Wl5104 
ON1 3/04 
08/12/03 
06/2W06 
o8/2o/o6 

Johnson Ranch Unit 
Johnson Ranch Unit 20 Phase 2 
Johnson Ranch Unit 2Q, Phase 1 
JohnsonRanchUnit308 
JohnsonRandrUnlt32 

07/12l02 
08/20/03 
o9106/01 
03/31/08 
W15/04 
lO/OZ/O3 
10/02103 

~~ ~ ~~~ 

Johnson Rand, Unit 34 
JohmRanchUnit35&36 
RumlMetroITos#,IUnit38(Cirde"K") 
Johr#wn Randr Unit 37 & 38 
Jdinaon Ranch Unit 39,408,W; Phase 1 
Jahnson Ranch Unit40A, 48 &4Q(Solera, Phs I) 
Johnson mnch unit 41 a 47 (sotera. P ~ S  11 



01109/06 

1 W 1 2  
1111E1104 
08/23/m 

01/09/08 

Wgma Ranch II; Unit2:ParCei 4 
Magma Ranch 11; Unit2, Parcel 5 
MaomaRanchIkUnIt03 

~ 

Magic Ranch (The Palms) - Unit 1 

Magic Ranch (The Vfllage) 
Magma Ranch; Phawa 1-10 
Mama Ranch II: unit1 

Magic Ranch (The Pdm) - Unit 2 

07/19/04 
0711 9/04 

04/21/05 
wwo3 

09/24/04 
09/24/04 

San Tan Hdghtq Phase 3; P a d  A-5 
San Tan H & k  Phase 3: Parcel A-6 

JlQ(21/05 
10/21/05 
10/21/05 
10/21/05 
lOn1/05 

SWI Tan HeisMs;eb 3; Parcel A-7 
~ 

Sari Tan Heights; Phase & Parcel A-8 
San Tan Hefghtq Phase 3 parcel A9 & Infrastructure 
San Tan Heiahh: Phase 4 Parcel G6 
San Tan HelghM Phase 4; Parcel C-7 
San Tan Heights; Phase 4; Parcel G8 
Sari Tan H e w  Phaae 4; Parcel C-9 
San Tan Helahts: Phase4 Parcel C-10 

~ 



I 

10101/07 
08/18/04 
08/18/04 
08/18/04 
08/18/04 
08/11/04 
08/11/04 
OW1 1/04 
08/11/04 
W11/04 

~ ~~ 

Skyline Ranch Market Race 
SkylineRandr; Phase 1, Parcel A 
Skyllne Ranch; Phase 1, P a d  B 
skyline Ranch; Phase 1, Pard c 
Skyline Ranch; Phase 1, pared D 
Skyllne Ranch; Phsse 2, patcel A 
Skyline Ranch; Phase 2, Parcel B 
Skyltne Ranch; Phase 2, Parcel C 
Skyline Ranch; Phase 2, Parcel D 
Skyllne Rendr; Phase 2, Parcel E 



Sewer Line Extension Arrreement 

04/3otO6 
02/28/07 
08/24/07 
10102107 
07/03/07 

~ __ 

BelcaraatPImaRaad 
Belhvilhglo 
Borgata at San Tan Unit 1 
Bulk Wsstewgter Treatment merit - ONLY 
castlgaata Ward uleetlm House 

10/%12 
06/28/12 

06/07/02 

10/18/04 
10/18104 

06/07/02 

lO/f8104 

CentralAZCoiIege&BellaVlstaFannsComm.PropertyOffsites 
Central AZ Cuilege ( a n  Tan Campus) 

Cide Crow, parcels 2,3,5,6 - Phase I 

CircleCrosclRanch-Phase11 Parcel07 
Clrck Cross Ranch - Phase II Parcel 08 

CIrde Cross P a d s  Ol,O2,04,0ti - Phase I 

Ci1d0ctossRanch-phar#1IIparcel066 



03/w108 FlorsnceHighschod 
11/14/12 Ham Valw East Campus WFM 
12R)81Dg HeritageEstetes 
12/15/06 i - m U n i t 1  
12/15/06 1- M t  2 (Parcds 1,2, & 3) 

A 

i in7iio 
07/26/12 
07/26/12 
10/02/07 

03nJ100 
12c22)98 

12122/98 
12/22198 
12/22/B8 
OW28KJO 
09IOBKH 
W28lOO 
12/0199 

03H5100 
03/l5/00 
WlWO 
03/15/00 
11/13/03 

04/15A)4 

I- crossing unlt 3~ (parcel is) 
Ironmad Cr0e;sine Unit 38 (Parcels 11 d 12) 
lronwpod Crogsing Unit 3C (Parcels 13 & 14) 
J.O. Combs Educational WUege 

Johnson Ranch Unlt 1 (241 83 = 107) 
JohwnRanchUnit2 
JohnscnFEanchUnit3A 
Johnson Ranch Unit 38 ( W m y s )  
Johrawn Ranch Unit 4A 
Johnson Ranch Unit 48 (The Greens) 
JohnsarRanchUnb4D&4F(2) 
Johnson Ranch Unit 5 (lakeview Gardens) 
Johnson Ranch Unlt 8 (Equistrian Manor) 
Johnf9JnRanchLh\it7 
JohsOnlbnchUnit8 
Jdnson Ranch h i t  12(A& 8) 
JahnsonRanehudt13 
Johnson Ranch unit 14/52 Phase 1 

3dulson Ranch Indigo Sky Blvd. - construct Wily Plant 



i :  



07/26/06 
o4/08/03 
02E8/06 
04/08103 
10/01/04 
0SK)llOs 
10l31105 

Rancho Bells Vista - Unlts 2a 2b 2c -ab 
Rancho8ellavistaPhase01 
Rancho Bela Viste South Phase 36 (Lota 632-756) 
Rancho Bdla wsta South Phase 01 
Rancho Bell8 mta south Phase 01 
Rancho Wla vista south Phase 02 
Rancho M a  vista South Phase 03A 







EXHIBIT M 

EXCEPTIONS TO ENFORCEABILITY 

48 12-7101 4070.2 



EXHIBITN 

EVENTS OF DEFAULT 

NOT APPLICABLE 

4812-7101-00702 



EXHIBIT0 

ExcEPTlONSTOTAXRFPRESerrrArmN 

NOT APPLICABLE 

4832-710100703 



EXHIBIT P 

[RESERVED] 

4812-7101-0070.2 



. 

ExHIBFl['Q 

REQIJIREDCONSENTS 

NOT APPLICABLE 

4812-71014070.2 



EXEIBITR 

EXCEPTIONS TO LITIGATION REPREGENTATIONS 

Johnmn UttMesLLC &a Johnson WWes Cosrpcu~g v. SWJng F ,  Go& LLC; 
In the Court of Appeals, State of Aximna, Division One, Case No. 1 CA-CV 13-0625 
(Msricopa County Superior Court Case No. cv2oo&000141) 

ADEQ NOTICE OF VIOLATION NUMBERS aZO21,97S12,1~~~102~7,103956, 

4812-71014070.2 



4812-710140709 



c 

’. 
I 

Group Dental 
Group life 
Group %ion 

I I I 

Group Medical 130106 106/0l/l3to 06/01/14 IBlue cross / Blue ShleM I 
01H5760GDEN 06/01/13 to 06/01/14 United Health Care 
C3981404 oS/Ol/l3 to 05/01/14 Colonial life & ACC 
9787748 05/0l/l3 to 05/01/14 Fidelity Security Ufe 

Policy coveage 
Package: GL/Property 
Umbrella 

ITHE CLUB AT OASIS UC POLICIES 20l.3-2014 

Policy Number Term Dates Insurance Company 
CLP958867410 12/16/13 to 12/16/14 Central Mutual 
00958867510 l2/1613 to 12/16/14 Central Mutual 
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AND 
OF ITS 

On December 31,201 3, Johnson Utilities, LLC (the”Company”) filed with the Arizona Corporation Commission (“Commission”) 
an application (“Application”) for approval to sell and transfer all of its utility assets to theTown of Florence (Town”) and to 
cancel its Certificate of Convenience and Necessity (I’CCSlN’) upon consummation of the sale and transfer of the assets to the 
Town. The Commission’s Utilities Division Staff (“Staff ’) has not yet made a recommendation regarding the Application and 
the Commission is not bound by the proposals made by the Company, Staff or any intervenors in the docket The Commis- 
sion will issue a decision regarding the Application following consideration of the matter and, if applicable, testimony and 
evidence. Copies of the Application are available at the Company’s offices at 968 East Hunt Hwy, San Tan Valley, Arizona, 
85143 and at the Commission’s offices at 1200 West Washington, Phoenix, Arizona, 85007 for public inspection during regular 
business hours and on the internet via the Commission’s website (www.azcc.gov) using the e-docket function. 

The Company has requested that the Commission consider its Application as soon as practicable at a regularly scheduled 
Open Meeting at the Commission’s offices, 1200 West Washington, Phoenix, Arizona, 85007. Public comments will be taken 
at such Open Meeting. Please check httpJ/www.azccgov/Divisions/Administration/Meetings/ for the schedule and agendas 
for the Commission’s upcoming Open Meetings. Written public comments may be submitted via email (httpJ/www.azcc.gov/ 
Divisions/Utilities/FormsPubllcCornmentForml .pdf), or by mailing a letter referencing Docket No. WW2987A-13-0477 to: 
Arizona Corporation Commission, Consumer Services Section, 1200 West Washington, Phoenix, Arizona, 85007. 

The law provides for an open public hearing at which, under appropriate circumstances, interested parties may intervene. 
Any person or entity entitled by law to intervene and having a direct and substantial interest in the matter will be permitted 
to intervene. If you would like to intervene, you must file a written motion to intervene with the Commission, and you must 
send copies of the motion to the Company or i ts  legal counsel, and to all parties of record in the case. Your motion to inter- 
vene must contain the following: 

k Your name, address, and telephone number, and the name, address, and telephone number of any party upon whom 
documents are to be served in your place, ifdesired; 

t A short statement of your interest in the proceeding (e.g, a customer of the Company, a shareholder of the Company, etc); 
and 

L A statement certifying that a copy of your motion to intervene has been mailed to the Company or its counsel and to all 
parties of record in the case. 

The granting of motions to intervene shall be governed by AA.C R14-3-105. If representation by legal counsel is required 
by Rule 31 of the Rules of the Arizona Supreme Court, intervention will be conditioned upon the intervenor obtaining legal 
counsel to represent the intervenor. For information about requesting intervention, visit the Commission’s webpage at httpJ/ 
www.azccgov/divisions/utilities/forms/interven.pdf. The granting of intervention, among other things, entitles a party to 
present sworn evidence at hearing if a hearing is held and to cross-examine other witnesses. However, failure to intervene 
will not preclude any customer from appearing at the hearing, if a hearing is held, and making a statement on such 
customer’s own behalf. 

If you have any question about the Application, you may contact the Company at 480-987-9870. If you wish to file written 
comments on the Application or want further information on intervention you may contact the Consumer Services Section 
of the Commission at 1200 West Washington, Phoenix, Arizona 85007, or call 602-542-4251 or 1-800-222-7000 if outside the 
metro Phoenix area. 

The Commission does not discriminate on the basis of disability in admission to its public meetings. Persons with a disability 
may request a reasonable accommodation such as a sign language interpreter, as well as request this document in an 
alternative format, by contacting the ADA Coordinator Shaylin Bernal, e-mail sabernal@azcc.gov, voice phone number 
602-542-3931. Requests should be made as early as possible to allow time to arrange the accommodation. 

01 4676\OO10\1102803&l 

http://httpJ/www.azcc.gov
mailto:sabernal@azcc.gov


c 

1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

BEFORE THE ARIZONA CORPORATION COMMISSION 

c0MMIss10NERs 

BOB S T "  - Chairman 
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BRENDABURNS 
ROBERT BURNS 
SUSAN BITTER SMITH 

IN THE MATTER OF THE APPLICATION 
OF JOHNSON UTILITIES, LLC DOING 
BUSINESS AS JOHNSON UTILITIES 
COMPANY, FOR APPROVAL OF THE 
SALE AND TRANSFER OF ASSETS AND 
CONDITIONAL CANCELLATION OF ITS 
CERTIFICATE OF CONVENIENCE AND 
NECESSITY. 
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Rebuttal Testimony of Daniel Hodges 
Docket WS-02987A- 13-0477 

I. 

Q- 
A. 

Q* 

A. 

II. 

Q. 
A. 

111. 

Q- 

A. 

Q- 

INTRODUCTION. 

PLEASE STATE YOUR NAME AND BUSINESS ADDRESS. 

My name is Daniel Hodges. My business address is 5230 East Shea Boulevard, 

Suite 200, Scottsdale, Arizona 85254. 

HAVE YOU PREVIOUSLY PROVIDED PRE-FILED TESTIMONY IN 

THIS DOCKET? 

Yes. I previously provided Direct Testimony dated March 28,2014, on behalf of 

Johnson Utilities, LLC (“Johnson Utilities” or the “Company”). 

PURPOSE OF REBUTTAL TESTIMONY. 

W T  IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY? 

On May 9, 2014, Utilities Division Staff (“Staff) filed the Direct Testimony of 

Robert G. Gray, the Residential Utility Consumer Office (“RUCO”) filed the 

Direct Testimony of Robert B. Mease, Pulte Home Corporation (“Pulte”) filed the 

Direct Testimony of Daniel Bonow, the San Tan Heights Homeowners 

Association (“Association”) filed the Direct Testimony of Karl Gehring, and 

Steve Pratt filed Direct Testimony on behalf of himself and intevenors Todd 

Hubbard, Alden Weight and Karen Christian. The purpose of my rebuttal 

testimony is to address certain statements of the witnesses for RUCO, Pulte and 

the Association, and of Mr. Pratt. 

RUCO-ROBERT B. MEASE. 

HAWE YOU READ THE DIRECT TESTIMONY OF ROBERT B. MEASE 

ON BEHALF OF RUCO IN THIS DOCKET? 

Yes. 

AT PAGE 3, LINES 1-3, OF HIS DIRECT TESTIMONY, M R  MEASE 

STATES THAT “THE REVIEW AND FINAL APPROVAL OF THE 

CONTRACT DOCUMENTS HAS BEEN DELAYED DUE TO THE 

TOWN’S FAILURE TO RECEIVE REQUESTED DOCUMENTS FROM 

JOHNSON UTILITIES IN A TIMELY MANNER” HAS JOHNSON 

- 1 -  
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Rebuttal Testimony of Daniel Hodges 
Docket WS-02987A- 13-0477 

A. 

Q* 

A. 

UTILITIES PROVIDED DOCUMENTS TO THE TOWN IN A TIMELY 

MANNER? 

Yes. In his direct testimony, Mr. Mease attaches an article from 

www.trivalleycentral.com which reports that Johnson Utilities has not provided 

some 450 line extension agreements and master utility agreements to the Town. 

However, while the Town did request those documents and the Company agreed 

to provide the documents, providing the documents was never a precondition of 

finalizing and executing the Asset Purchase and Lease Agreement. Rather, in 

meetings with representatives of the Town, the parties agreed to finalize and 

execute the Asset Purchase and Lease Agreement. Thereafter, the obligations of 

the Town under the Asset Purchase and Lease Agreement would be subject to the 

Town’s review and reasonable approval of the line extension agreements and 

master utility agreements. 

HA$ JOHNSON UTILITIES WORKED DILIGENTLY TO MEET THE 

TOWN’S TIMETABLE FOR COMPLETING THE ACQUISITION OF 

THE COMPANY’S WATER AND WASTEWATER SYSTEMS?. 

Absolutely. In 20 13 Johnson Utilities offered for sale to the Town its operations 

and facilities which are reflected in the draft Asset Purchase and Lease Agreement 

attached to my Direct Testimony and to the Direct Testimony of Town Manager 

Charles Montoya dated April 9, 2014. Discussions between the Town and 

Johnson Utilities resulted in agreement on the price and other key terms sufficient 

to cause the Company to file the application in this docket in order to meet the 

Town’s desired schedule. The Town then decided to call an election to obtain 

voter approval of the proposed transaction on May 20, 2014, the earliest date 

allowed pursuant to state law concerning election dates. 

Johnson Utilities has filly cooperated with experts and consultants hired by the 

Town, as described in my testimony below. Additionally, Johnson Utilities 
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sought an expedited hearing schedule in this docket, and the matter is scheduled 

for a hearing on May 19,2014. The Florence Town Council is scheduled to take 

up the Asset Purchase Agreement at a council meeting on May 27, 2014. The 

City of Phoenix Industrial Development Authority has pending before it an 

application concerning this transaction which will be processed upon the Town’s 

signing the Asset Purchase and Lease Agreement. 

Q* 

A. 

Q* 

Johnson Utilities has offered for sale to the Town its assets and the Company 

believes that the Town has agreed to purchase those assets, subject to the voter 

approval, approval by the Commission, and approval of the transaction documents 

and the conclusion of due diligence. All of these parallel paths and actions were 

agreed to by Johnson Utilities in order to meet the Town’s expressed desire to 

close the transaction in June 2014. Much of the filed testimony that I am 

addressing in this rebuttal testimony is concerned with the process necessitated by 

the Town’s desired schedule and, therefore, raises no substantive concerns as 

detailed below. The fact is that the Town wanted the first opportunity to purchase 

the Johnson Utilities assets and the Company gave deference to the Town and the 

first opportunity to the Town. The fact that this docket was opened demonstrates 

the hdamental agreement of Johnson Utilities and the Town. For all of these 

reasons, it is simply not accurate to assert that Johnson Utilities has not provided 

documents in a timely manner to the Town. 

WHEN DO YOU ANTICIPATE THAT THE ASSET PURCHASE AND 
LEASE AGREEMENT WILL BE SIGNED? 

The Town has advised me that the final Asset Purchase and Lease Agreement will 

be presented to the Town Council for a vote on May 27,2014, assuming that the 

vote at the special election is positive. 

AT PAGE 5, LINES 2-4, OF HIS DIRECT TESTIMONY, MR. MEASE 

NOTES THAT JOHNSON UTILITIES SERVES APPROXIMATELY 
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A. 

22,954 WATER CUSTOMERS AND 30,901 WASTEWATER CUSTOMERS 

WHILE THE TOWN OF FLORENCE SERVES APPROXIMATELY 3,526 

WATER CUSTOMERS AND 2,905 WASTEWATER CUSTOMERS. 

SHOULD THE COMMISSION WORRY ABOUT THE TOWN'S ABILITY 

TO PROVIDE UTILITY SERVICE TO THE JOHNSON UTILITIES 

CUSTOMERS? 

No. In his Direct Testimony dated April 9, 2014, Town Manager Charles 

Montoya notes that the Town of Florence built its second wastewater treatment 

facility in 1953 as a joint project with the Arizona Department of Corrections and 

that the Town has water facilities which pre-date World War 11. He explains that 

the Town has significant experience in the operation of water and wastewater 

systems, including knowledge of the regulatory requirements of the Arizona 

Department of Environmental Quality and the Arizona Department of Water 

Resources. Thus, the Town has the requisite experience and expertise to operate 

the utility systems that will be acquired fiom Johnson Utilities. 

Additionally, as I have previously testified, Johnson Utilities and the Town will 

work hard to ensure that the transaction is smooth and seamless to customers. 

Johnson Utilities and the Town will enter into the Management Agreement 

described in Section 2.06 of the Asset Purchase and Lease Agreement whereby 

Johnson Utilities will operate the transferred water and wastewater assets for a 

period of five years. At the end of five years, the Town will assume management 

of the water and wastewater systems unless the Town elects to extend the term of 

the Management Agreement. Given the Town's operational experience and solid 

track record of providing water and wastewater services to its residents, the 

existing customers of Johnson Utilities will continue to receive a high level of 

service throughout the transition. 
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Q* 

A. 

AT PAGE 7, LINES 3-4, OF HIS DIRECT TESTIMONY, MR. MEASE 

STATES THAT “A CITIZENS ADVISORY COMMITTEE COULD BE 

APPOINTED THAT WOULD PROVIDE THE NON-RESIDENT 

CUSTOMERS A VOICE TO PROMOTE AND ADDRESS THE 

CONCERNS OF THE NON-RESIDENT RATEPAYER” DO YOU 

BELIEVE THAT THE COMMISSION SHOULD REQUIRE SUCH A 

COMMITTEE IN THIS CASE? 

No. While I am not an attorney, it is my understanding that the Commission lacks 

the authority to impose a requirement upon the Town of Florence to establish a 

citizens’ advisory committee as a condition of approving the sale and transfer of 

assets of Johnson Utilities to the Town. And, even if the Commission were to 

require a customer advisory committee in its order, I do not believe that the 

Commission would be able to enforce compliance with the requirement by the 

Town. More importantly, as I discussed in my direct testimony, there are existing 

statutes in place under Title 9 of the Arizona Revised Statutes which ensure that 

the Town treats customers residing outside its municipal boundaries on an equal 

footing with those residing inside the municipal boundaries. These statutes 

require that rate increases be justified, that prior notice of rate increases be 

provided to all customers, and that a public hearing be held before any rate 

increase is implemented. Additionally, the statutes prohibit as unlawful any rate 

increase that is not just and reasonable. Thus, the statutes in place provide 

protections for non-resident customers and there is no need for a citizen’s 

advisory committee. 

AT PAGE 7, LINES 15-19, OF HIS DIRECT TESTIMONY, MR. MEASE 

ASSERTS THAT THERE ARE MANY RESIDENTS IN THE AFFECTED 

SERVICE AREAS WHO HAVE QUESTIONED WHETHER THE 

TRANSACTION BETWEEN THE TOWN AND JOHNSON UTILITIES IS 
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A. 

Q. 

A. 

AN “ARMSLENGTH TRANSACTION.” HOW DO YOU RESPOND TO 

THIS ASSERTION? 

To begin, I would note that Mr. Mease does not identi@ a single “resident” in his 

testimony who raised the alleged concern regarding the lack of an arms-length 

tramaction. Rather, as support for his testimony, Mr. Mease cites a December 

2013 Phoenix New Times article attacking Mayor Tom Rankin.’ However, the 

cited article does not even mention the transaction between the Town and Johnson 

Utilities, nor does it discuss the customers of Johnson Utilities at all. 

Additionally, Mr. Mease cites as support for his testimony something fkom the 

website www.santanvalley.com which appears to be an opinion by an unidentified 

person who opposes the Town’s acquisition of Johnson Utilities’ assets? Other 

than citing these two questionable documents, Mr. Mease provides no evidence 

that the transaction between Johnson Utilities and the Town is anything other than 

an arms-length transaction. In fact, Mr. Mease states in his Direct Testimony that 

“RUCO does not have reason to believe that the transaction is not arm~-length.”~ 

IS THE TRANSACTION BETWEEN JOHNSON UTILITIES AND THE 

TOWN “ARMS-LENGTH”? 

Absolutely. Black’s Law Dictionary defines “arm’s-length” as follows: 

Of or relating to dealings between two parties who are not related or 
not on close terms and who are presumed to have roughly equal 
bargaining power; not involving a confidential relation~hip.~ 

Based upon this defmition, as well as any other definition of which I am aware, 

the sale of utility assets by Johnson Utilities to the Town of Florence is an arm’s- 

length transaction. There is no legal relationship or confidential relationship 

between Johnson Utilities and the Town. The Town is represented in this 

The Phoenix New Times article was attached as Exhibit “C” to the Mease Direct Testimony. 
* The opinion piece from www.santanvallev.com was attached as Exhibit “D” to the Mease Direct 
Testimony. 

Direct Testimony of Robert B. Mease at 7, lines 17-18. 
Black’s Law Dictionary, Abridged Seventh Edition, at 82 (West Group, 2000). 4 
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$525,590,630 $378,458,406 

transaction by the Town Attorney, James Mannato, as well as outside legal 

counsel at the national law firms of Greenberg Traurig LLP and Dickinson Wright 

PLLC. The two parties have roughly equal bargaining power. In addition, the 

proposed Asset Purchase and Lease Agreement must be approved by the Town 

Council, which is comprised of seven publicly elected officials, before it is 

effective. Further, the Town’s acquisition of Johnson Utilities’ assets must also 

be approved by a majority of the voters in a special election. 

Further, the Town of Florence sought out two separate independent consultants to 

provide evaluation and analysis regarding the valuation of the water and 

wastewater systems being acquired from Johnson Utilities. The Town retained 

Water Works Engineers to prepare a replacement cost new (“RCN’) analysis and 

a replacement cost new less depreciation (“RCNLD”) analysis of the water and 

wastewater systems. According to its company website, Water Works Engineers, 

with offices in Arizona, California, Texas and Utah, provides engineering 

products and services to the municipal water and wastewater community. The 

results of the Water Works Engineers analyses were as follows: 

Asset I RCN I RCNLD I 
Water I $168,794,986 I $123,811,246 I 
Wastewater I $356,795,644 I $254,647,160 I 

Thus, the Town is paying $12 1 million for assets that have been valued at more 

than $378 million using an RCNLD analysis. 

Additionally, the Town retained Economists.com to analyze the purchase of the 

Johnson Utilities water and wastewater systems. Economists.com has served as 

the Town’s water and wastewater rate consultants for the past decade, having 

performed numerous rate studies and fmancial forecasts for the Town. Further, 
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Economists.com assisted the Town in 2007 during previous discussions with 

Johnson Utilities over the possible acquisition of the water and wastewater 

systems. One of the tasks requested of Economists.com was to analyze and 

provide an opinion regarding the reasonableness of the proposed purchase price 

for the Johnson Utilities assets. The work included an analysis of the overall cost 

of the transaction as well as the cost per active connection, and a comparison of 

these costs to other similar transactions in the State of Arizona. In a PowerPoint 

presentation to the Town Council in March 2014, a copy of which is attached to 

my Rebuttal Testimony as Exhibit A, Economists.com determined a price-per- 

account for Johnson Utilities of $2,162 based upon a purchase price of 

$121,000,000 and 55,964 water and wastewater accounts? The price-per-account 

of $2,162 compares to a price-per-account of $4,000 for the Town of Queen 

Creek’s acquisition of Queen Creek Water Company and a price-per-account of 

$4,539 for the Town of Queen Creek’s acquisition of H20 Water Company! 

Additionally, Economists.com provided an exhibit showing a range of prices-per- 

account of $1,077 at the low end to $7,845 at the high end, with an average price- 

pertaccount of $3,209, for purchases between 2004 and 2013: Economists.com 

concluded that the “[a]cquisition price [for the Johnson Utilities water and 

wastewater systems] is reasonable and affordable compared to other utilities.”* 

All of these facts evidence a transaction between the Town and Johnson Utilities 

which is arms-length, and there is no credible evidence in this case to the contrary. 

Q. AT PAGE 8, LINES 5-10, OF HIS DIRECT TESTIMONY, M R  MEASE 

OPPOSES THE CANCELLATION OF JOHNSON UTILITIES’ 

CERTIFICATE OF CONVENIENCE AND NECESSITY AT THE TIME 

Econonmists.com March 2014 PowerPoht presentation at 3. 
Id. at 4. 

’Id. at 5. 
Id. at 12. 

6 
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OF, CLOSING. DOES JOHNSON UTILITIES SUPPORT RUCO’S 

POSITION ON THE CANCELLATION OF ITS CC&N? 

A. 

N. 

Q- 

A. 

Q. 

A. 

No. In its application, Johnson Utilities requested the cancellation of its 

Certificate of Convenience and Necessity at the time of closing of the transfer and 

sale of utility assets to the Town of Florence. Likewise, Staff has recommended 

that the Company’s CC&N be cancelled effective upon the closing of the sale and 

transfer of assets to the Town. Johnson Utilities supports Staffs recommendation 

regarding the cancellation of the Company’s CC&N. 

PULTE HOME CORPORATION-DANIEL BONOW. 

HAVE YOU READ THE DIRECT TESTIMONY OF DANIEL BONOW ON 

BEHALF OF PULTE HOME CORPORATION IN THIS DOCKET? 

Yes. 

AT PAGES 7-8 OF HIS DIRECT TESTIMONY, M R .  BONOW STATES 

THAT “THE DRAFTS ATTACHED TO M R .  MONTOYA’S TESTIMONY 

IDENTIFY ONLY ONE OF THE TWO ANTHEM MASTER UTILITY 

AGREEMENTS I N  THE ATTACHED LIST OF MASTER AGREEMENTS 

TO BE ASSIGNED TO THE TOWN’’ AND THAT “BOTH AGREEMENTS 

WILL NEED TO BE ASSIGNED AND ASSUMED BY THE TOWN.” 

DOES JOHNSON UTILITIES AGREE WITH MR BONOW ON THIS 

POINT? 

Yes. Pulte has two master agreements with Johnson Utilities applicable to the 

Anthem at Merrill Ranch master planned development. The Master Utility 

Agteement for Water and Wastewater Facilities between Johnson Utilities and 

Pulte for Rancho Sendero, Pinal County, Arizona, dated August 4, 2004, was 

inadvertently left off of the schedule of master utility agreements being assigned 

to the Town pursuant to the Asset Purchase and Lease Agreement. Johnson 

Utilities will make certain that both Pulte master utility agreements are referenced 
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in the final draft of the Asset Purchase and Lease Agreement and assigned to the 

Town. 

V. 

Q* 

A. 

0- 

A. 

SAN TAN HEIGHTS HOMEOWNERS ASSOCIATION-KARL 
GEHRING. 
HAVE YOU READ THE DIRECT TESTIMONY OF KARL GEHRING ON 

B E W F  OF THE S A N  TAN HEIGHTS HOMEOWNERS ASSOCIATION 

IN THIS DOCKET? 

Yes. 

IN Hrs DIRECT TESTIMONY, MR. GEHRING DISCUSSES AN 
UNRESOLVED CLAIM BY THE ASSOCIATION AGAINST JOHNSON 

UTILITIES PERTAINING TO DAMAGE TO THE LINER IN THE 

ASSOCIATION’S SOUTHERN LAKE ALLEGEDLY CAUSED BY THE 

COlMPANY’S CONTRACTOR, AS WELL AS ALLEGED DAMAGE TO 

LAKE EQUIPMENT AND LANDSCAPING. ARE YOU AWARE OF 

THESE CLAIMS? 

Yes. As described in Mr. Gehring’s testimony, Johnson Utilities discharged 

effluent high in turbidity into the Association’s southern lake in May 2013. In 

response to the discharge, Johnson Utilities drained and cleaned the lake. In 

connection with this work, it was discovered that the liner to the lake was 

damaged. While the Association alleges that the damage was caused by Johnson 

Utilities and/or its contractor, the contractor has determined that the damaged liner 

was a result of improper installation and not the discharge of effluent high in 

turbidity or the subsequent draining and cleaning of the lake. Both Johnson 

utilities and its contractor have notified their respective insurance carriers of the 

claims of the Association and the matter is being addressed. 

MR. GEHRING ASSERTS AT PAGE 4, LINES 10-11, OF HIS DIRECT 

TESTIMONY THAT THE REPAIRS TO THE SOUTHERN LAKE COST 

THE ASSOCIATION $296,769.67. DO YOU BELIEVE THAT JOHNSON 
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A. 

Q. 

A. 

VI. 

Q* 

UTILITIES IS OBLIGATED TO REIMBURSE THE ASSOCIATION FOR 

THJS AMOUNT? 

No. If it is ultimately determined that Johnson Utilities and/or its contractor 

damaged the liner of the southern lake, the cost of repairing that liner is certainly 

far less than $300,000. It is my understanding that the Association replaced the 

existing liner with a much better liner than the one that was originally installed, 

and Johnson Utilities should not be responsible under any circumstances for an 

u p p d e  to the liner. 

AT PAGE 4, LINES 18-21, OF HIS DIRECT TESTIMONY, MR. 

GEHRING REQUESTS THAT THE COMMISSION "REQUIRE 

JOHNSON UTILITIES TO ESTABLISH A RESERVE ACCOUNT IN AN 

AMOUNT SUFFICIENT TO COVER THE ASSOCIATION'S CLAIMS 

RELATING TO THE DIRECT AND CONSEQUENTIAL DAMAGES TO 

THE SOUTHERN LAKE RESULTING FROM THE DISCHARGE OF 

NON-CONFORMING EFFLUENT INTO THE SOUTHERN LAKE." DO 

YOU BELIEVE THAT THE COMMISSION SHOULD IMPOSE SUCH A 

REQUIREMENT? 

No. As I testified above, Johnson Utilities and its contractor have each notified 

their respective insurance carriers of the claims asserted by the Association. In 

the event that it is determined that Johnson Utilities is responsible for all or any 

portion of the amounts claimed by the Association, then there is sufficient money 

available through insurance and/or the cash reserves of the Company to reimburse 

the Association. There is no need to impose a reserve account requirement when 

the Association has not established a compensable claim. 

STEVE PRATT. 

HAVE YOU READ THE DIRECT TESTIMONY OF STEVE PRATT ON 

BEHALF OF HIMSELF AND INTERVENORS TODD HUBBARD, ALDEN 

WSIGHT AND KAREN CHRISTIAN? 
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A. 

Q- 
A. 

Q* 

A. 

Q- 
A. 

Yes. 

WHAT IS YOUR GENERAL RESPONSE TO THE PRATT TESTIMONY? 

Much of what is included in Mr. Pratt’s testimony is outside the scope of this 

proceeding. For example, Mr. Pratt spends a great deal of time discussing the 

ratecsetting process following the close of the transaction. As I have discussed in 

my direct testimony and in my testimony above, Title 9 of the Arizona Revised 

Statutes imposes statutory requirements on the Town which ensure that the rates 

set by the Town are just and reasonable for residents and non-residents alike. 

DO YOU HAVE SPECIFIC COMMENTS REGARDING MR. PRATT’S 

DIRECT TESTIMONY? 

Given that substantially all of Mr. Pratt’s testimony focuses on matters that are 

outside the scope of the Commission’s jurisdiction in this proceeding, I will not 

comment on specific statements in Mr. Pratt’s testimony. However, I would note 

that Johnson Utilities strongly disagrees with much of Mr. Pratt’s testimony, and 

the fact that I am not addressing specific statements in his testimony should not be 

construed as Johnson Utilities’ agreement with anything contained in his 

testimony. 

DOES THIS CONCLUDE YOUR TESTIMONY? 

Yes. 

014676\0010\11242647.1 
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ASSET PURCJUSE AND LEASE AGREEMENT 

This Asset Purchase and Lease Agreement (this “Ageement”) is entered into as of 
April-,2014, by and between the Town of Florence, Arizona, an Arizona municipal 
corporation (the “Town”) and Johnson Utilities, L.L.C., an Arizona limited liability company and 
Southwest Environmental Utilities, L.L.C., an Arizona limited liability company (collectively, 
the “SeZZer”). 

RECITALS 

A. Seller operates as a public utility as defined in Article 15, Section 2 of the Arizona 
Constitution (the “Business”) providing domestic water and sewer service in the boundaries of 
the Town and adjacent areas in Pinal County, A r i z o ~  (the “County”). Seller operates the 
Business pursuant to a Certificate of Public Convenience and Necessity (“CCCWV”) issued by the 
Arizona Corporation Commission (“ACC’) which authorizes Seller to provide water and 
wastewater treatment utility services within a defined geographic area (the “Certificated Area”) 
as depicted on the diagram attached hereto as Exhibit Z and as legally described in Exhibit AA, it 
being understood by and between the parties that if requested by either party or the ACC, either 
the depiction or the legal description of the Certificated Area as finally attached hereto may be 
amended to conform to such requests. 

B. Seller desires to sell, transfer and assign to Buyer, and Buyer desires to purchase 
fi-om Seller, substantially all of the assets and properties used in the Business, to assume certain 
rights and obligations of Seller solely relating to the Business, including the obligation to provide 
water and wastewater utility services within the Certificated Area and those areas for which 
Seller has pending applications for service, and to use such assets and properties and operate the 
Business in its own name and for its own account on the terms and conditions set forth in this 
Agreement. 

AGREEMENT 

NOW, THEREFORE, in consideration of the foregoing, and for other good and valuable 
consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereby 
agree as follows: 

ARTICLE I 

PURCHASE, SALE AND LEASE OF ASSETS 

Section 1.01. Purchased Assets. Seller will sell, convey, transfer, assign and deliver to 
Buyer, fi-ee and clear of all liens, mortgages, pledges, encumbrances and charges of every kind 
(except for Permitted Encumbrances, as hereinafter defined), on the terms and subject to the 
conditions set forth in this Agreement, all of Seller’s right, title and interest in and to the 
properties, business and assets of Seller of every kind and description, real, personal and mixed, 
tangible and intangible, wherever located (except those assets which are excluded from this sale 
by Section 1.02) as they shall exist on the Closing Date (as hereinafter defined) which are useful, 
available for use or necessary for Seller’s operation of the Business (collectively, the “Purchased 
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Assets ”). Without limiting the generality of the foregoing, the Purchased Assets shall include the 
following: 

(a) all Real Estate as set forth in Exhibit I (the “Real Estate”); 

(b) all Personal Property as set forth in Exhibit J (the “Personal Property”); 

(c) Infrastructure used by the Business to serve Customers as set forth in 
Exhibit BB; 

(d) The Assigned Contracts set forth in Exhibit K and the Proprietary Rights 
as set forth in Exhibit L; 

(e) The Seller’s interest in the mainline extension agreements (“LXA’s) 
identified or described in Exhibit Y; 

(0 
Exhibit X; 

the Master Utility Agreements (“MUA’s) identified or described in 

(g) Records relating to the Project and Customers as set forth in Exhibit W; 

(h) to the extent Seller has any interest in any software licenses, software or 
data, including radio licenses or communications fkanchises or licenses, such licenses or 
fhnchises, as the case may be, shall be transferred to Seller under such instruments as are 
customarily utilized for the transfer of such rights, in a form which is commercially 
reasonable and acceptable to Seller and Buyer. 

(i) $2,500,000 cash in the Offsite Facilities Hookup Fee Account, any 
balance in the Central Arizona Groundwater Replenishment District Account (as reduced 
by the shortfall from the October 2013 bill advanced by the Seller), and any Customer 
Deposits; and 

(i) all accounts receivable, excluding accounts receivable for water deliveries 
made by Seller prior to the close of escrow as reflected in Seller’s books and records as 
of close of escrow, related to Seller’s Customers (collectively, “Customer Accounts”) 
reflected on Seller’s books and records as of close of escrow. 

Section 1.02. Excluded Assets. Notwithstanding anything to the contrary in Section 
1.01. the Purchased Assets shall exclude the following assets of Seller: 

(a) notes receivable and insurance proceeds existing as of the Closing Date, 
unless such insurance proceeds receivable relate to damage to the Real Estate or the 
Personal Property or are not reimbursements to Seller for pre-closing expenditures; 

(b) all cash and cash equivalents and investments, whether short-term or long- 
term, of Seller, including without limitation bank accounts, certificates of deposit, 
treasury bills and securities, except for the items described in Section 1 .Ol(e) above; 
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(c) any stock, partnership interest, limited liability company interest or other 
equity ownership interest in any subsidiary or affiliate; 

(d) the minute books and records of Seller; and 

(e) the assets set forth in Exhibit A. 

Section 1.03. Leased Assets. Notwithstanding anything to the contrary in Sections 1.01 
or 1.02, the Rancho Sendem Anthem Wastewater 1.1MW plant (the “Anthem Plant”) and the 
Section 11 Solar Plant (the “Section 11 Plant”) shall be leased by the Seller to the Buyer for a 
period of one year with respect to the Anthem Plant and three years with respect to the Section 
1 1 Plant after the Closing Date, at mual lease rate of $1 .OO for each asset. At the end of the 
respective lease terms, the Anthem Plant and the Section 11 Plant shall be transferred to the 
Buyer as Purchased Assets hereunder in consideration of the purchase price of $1 .OO. 

ARTICLE I1 

PURCHASE PRICE; ASSUMPTION OF LIABILITIES 

Section2.01. Payment of Purchase Price. As full consideration for the Purchased 
Assets, Buyer agrees, subject to the terms, conditions and limitations set forth in this Agreement, 
to deliver to Seller (or its assigns) one or more series of water and sewer revenue bonds (the 
“Bonds”) in the aggregate principal amount of $121,000,000 (the “Purchase Price”), issued by 
The Industrial Development Authority of the City of Phoenix, Arizona (the “Issuer”) pursuant to 
a Trust Indenture dated as of February 1, 2014 (the “Indenture”) between the Issuer and Zions 
First National Bank, as corporate trustee (the “Trustee”) and a Installment Sale Agreement dated 
on or about June 1,20 14 (the “Installment Sale Agreement”) between the Issuer and the Buyer. 
The Bonds shall be dated as of the date of delivery, mature on or about May 1, 2044, bear 
interest at the rate of 6.625% per year for the first five (5 )  years, and 8.00% per annum thereafter, 
be payable on December 1,2014, and semi-annually thereafter on each June 1 and December 1, 
and having such other terms and provisions as set forth in Exhibit B. 

Section 2.02. Assumed Liabilities. On the Closing Date, Buyer will assume and agree 
to pay, discharge or otherwise perform when lawfully due only those liabilities, contracts, 
commitments, purchases and other obligations of Seller that are expressly set forth in Exhibit C ,  
if any (the “Assumed Liabilities”), including the obligation to provide water and wastewater 
utility services within the Certificated Area and in those areas for which the Seller has pending 
applications for service. 

Section2.03. Excluded Liabilities. Anything to the contrary in Section 2.02 
notwithstanding, the Assumed Liabilities shall exclude any liabilities not expressly set forth in 
Exhibit C, if any, as well as the following liabilities, contracts, commitments and other 
obligations of Seller (the “Excluded Liabilities”): 

(a) Seller’s obligations and any liabilities arising under this Agreement; 

(b) any obligation of Seller for federal, state, local or foreign income tax 
liability (including interest and penalties) arising from the operations of Seller through 
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and including the Closing Date or arising out of the sale by Seller of the Purchased Assets 
pursuant to this Agreement, including without limitation any amounts shown on the 
Financial Statements (as defined herein) as “Deferred Income Taxes” or the like; 

(c) any property taxes assessed on the Purchased Assets prior to the Closing; 

(d) any obligation of the Seller related to any notes payable to members or 
related parties 

(e) customer refunds on closed accounts 

(f) any liabilities associated with any violations of ADEQ rules or regulations 
that occurred prior to Closing 

(g) any obligation of Seller for expenses incurred in connection with the sale 
of the Purchased Assets pursuant hereto, including without limitation the fees and 
expenses of Seller’s legal counsel; 

(h) any obligation or liability of Seller related to an alleged breach of contract 
occurring prior to or on the Closing Date; and 

(i) any liability, contract, commitment or other obligation of Seller, known or 
unknown, fixed or contingent, the existence of which constitutes or will constitute a 
breach of any representation or warranty of Seller contained in or made pursuant to 
Article 4 of this Agreement. 

Section 2.04. Pro Rations. 

(a) [Reserved]. 

(b) The parties hereto agree on the following pro rations: 

(i) Sales Taxes. To the extent Buyer keeps all customer accounts 
receivable cash collected, it shall be responsible to reimburse Seller for the unpaid 
sales taxes associated with such receivables. 

(ii) Income Taxes. Within 120 days of Closing, Buyer shall pay Seller 
an amount equal to 30% of the customer accounts receivable balance as of 
Closing to reimburse Seller for the associated income tax liability that Seller is 
required to pay on the receivables balance. 

(iii) Property Taxes. Property taxes shall be prorated at Closing based 
on the pro ration calculation provided by the Seller. 

(iv) GRD Taxes. Buyer will charge and collect the rate established by 
Utility Tariff to pay the GRD tax bill for August 2014. The balance that exists in 
the account at Closing shall be transferred to the Buyer, less any amount to be 
reimbursed to the Seller from the October 2013 invoice. 
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(v) Line Extension Refunds. There shall be a pro ration for refunds 
due on the line extension agreements for a partial year. 

Section2.05. Installment Sale Agreement. In connection with the issuance of the 
Bonds by the Issuer, the Buyer will enter into the Installment Sale Agreement with the Issuer, 
pursuant to which revenues generated by the Business will be used, on a non-recourse basis, to 
pay debt service on the Bonds. 

Section 2.06. Management Agreement. Simultaneous with the execution and delivery 
of this Agreement, Seller, or its affiliate, will enter into a Management Agreement with Buyer, 
under which Seller, or its affiliate will operate the Business for a period of five ( 5 )  years (the 
“Management Agreement‘). Concurrently, with the delivery of the Management Agreement, 
Buyer and Seller shall deliver such legal opinions, certified instruments and other documents 
relating to the legality and enforceability of the obligations to be perfonned under the 
Management Agreement as the other party may reasonably request. Buyer agrees and 
acknowledges that the Management Agreement and the obligations of Buyer thereunder are a 
material inducement for Seller entering into this Agreement and consummating the transactions 
contemplated herein. 

Section 2.07. Procedure Upon Execution of Agreement. In order for this Agreement 
to become effective, the parties will take the following steps in the order listed below; provided, 
however, that upon their completion all such steps shall be deemed to have occurred 
simultaneously: 

(a) The Town Council of the Town shall have adopted a resolution 
authorizing this Agreement and the execution and delivery of the Management 
Agreement and the Installment Sale Agreement. 

(b) The Management Agreement and the Installment Sale Agreement shall be 
fully executed, delivered and in full effect. 

ARTICLE III 

CLOSING 

Section 3.01. Time and Place of the Closing. The closing of the sale of the Purchased 
Assets shall take place on the date on which the conditions precedent described in this Article 3 
are satisfied or waived, provided that the parties shall use their best efforts to cause the closing to 
occur on or before Julvl. 2014, or such other date and time as the parties may mutually agree in 
writing (the “Closing Date”). Throughout this Agreement, such event is referred to as the 
“Closing.” The Closing shall take place at 1O:OO a.m., Arizona time, on the Closing Date, at the 
offices of Kutak Rock LLP, in Scottsdale, Arizona (“Bond Counsel”). 

Section3.02. Conditions to Obligation of Buyer. The obligations of Buyer to 
consummate the transactions contemplated hereby shall be subject to the fulfillment (or waiver 
by Buyer, in its reasonable discretion) on or prior to the Closing Date of the following additional 
conditions, which Seller agrees to use commercially reasonable efforts in good faith to fulfill or 
cause to be fblfilled: 
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(a) The representations and warranties of Seller contained in this Agrement 
shall have been true and correct as of the date of this Agreement, and they shall be true 
and correct as of the Closing Date with the same force and effect as though made as of 
such date. Seller shall have performed and complied with all of its obligations required 
by this Agreement to be performed or complied with at or prior to the Closing Date. 
Seller shall have delivered to Buyer a certificate, dated as of the Closing Date and signed 
by the Manager of Seller, certifylng that such representations and warranties are true and 
correct and that all such obligations have been thus performed and complied with. 

(b) All necessary consents or approvals of third parties to the transactions 
contemplated hereby shall have been obtained and shown by written evidence reasonably 
satisfactory to Buyer, including without limitation, all required approvals fiom the ACC. 
All such required consents or approvals are set forth in Exhibit E. 

(c) Seller shall have canceled its CC&N. 

(d) There shall not be pending or threatened any action or proceeding by or 
before any court or other governmental body seeking to restrain, prohibit or invalidate the 
sale of the Purchased Assets to Buyer or any other transaction contemplated hereby, or 
that would have a material adverse impact on the right of Buyer to own, operate in their 
entirety or control the Purchased Assets. 

(e) There shall not have been any change in the Business or Purchased Assets 
since November 1,20 13, other than changes occurring in the ordinary course of business 
which in the aggregate have not had a material adverse effect on the Purchased Assets or 
the financial condition, business prospects or operating results of the Business. 

(0 Buyer shall have received an opinion of counsel to Seller, dated as of the 
Closing Date, in form and substance as set forth in Exhibit H attached hereto. 

(g) Buyer acknowledges and agrees that there are no conditions to its 
obligations under this Agreement that are not expressly set forth herein. 

(h) Buyer shall have (i) received all information required under this 
Agreement, (ii) received all title reports or other information to determine title to the 
Purchased Assets to its reasonable satisfaction, (iii) received all documents relating to the 
issuance of the Bonds by the Authority, and (iv) shall have completed all due diligence it 
deems reasonable necessary to consummate the transactions contemplated hereby. 

Section3.03. Conditions to Obligation of Seller. The obligations of Seller to 
consummate the transactions contemplated hereby shall be subject to the fulfillment (or waiver 
by Seller, in its reasonable discretion) on or prior to the Closing Date of the following additional 
conditions, which Buyer agrees to use commercially reasonable efforts in good faith to fulfill or 
cause to be hlfilled: 

(a) The representations and warranties of Buyer contained in this Agreement 
shall have been true and correct as of the date of this Agreement, and they shall be true 
and correct as of the Closing Date with the same force and effect as though made as of 
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such date. Buyer shall have performed and complied with all of its obligations required 
by this Agreement to be performed or complied with at or prior to the Closing Date. 
Buyer shall have delivered to Seller a certificate, dated as of the Closing Date, certifying 
that such representations and wananties are true and correct and that all such obligations 
have been thus performed and complied with. 

(b) All necessary consents or approvals of third parties to the transactions 
contemplated hereby shall have been obtained and shown by written evidence reasonably 
satisfactory to Seller, including without limitation, all required approvals from the ACC. 
All such required consents or approvals are set forth in Exhibit E. 

(c) The Management Agreement and the Installment Sale Agreement shall be 
in full force and affect. 

(d) There shall not be pending or threatened any action or proceeding by or 
before any court or other governmental body seeking to restrain, prohibit or invalidate the 
sale by Seller of the Purchased Assets to Buyer or any other transaction contemplated 
hereby, or that would have a material adverse impact on the right of Seller to sell the 
Purchased Assets or accept delivery of the Bonds in consideration. 

(e) Seller shall have received an opinion of counsel to Buyer, dated as of the 
Closing Date, in form and substance as set forth in Exhibit G attached hereto. 

( f )  At the time of the Closing, the Buyer shall have adopted such resolutions 
as, in the opinion of counsel to Seller, shall be necessary in connection with the 
transactions contemplated hereby (collectively, the “Authorizing Resolution”), and such 
Authorizing Resolution will be in full force and effect and will not have been amended, 
modified or supplemented, except as may have been agreed to in writing by Seller. 

(8) At or prior to the Closing, unless otherwise agreed to by Seller in writing, 
Seller will have received each of the following documents with respect to the Bonds (the 
“Bond Delivera bles”) : 

(i) the approving opinion, dated the date of the Closing and addressed 
to Seller, of legal counsel to the Buyer, in form and content satisfactory to Seller 
and its counsel, to the effect that this Agreement and the Management Agreement 
have been duly authorized, executed and delivered by Buyer and are the legal, 
valid and binding obligation of the respective parties, enforceable in accordance 
with their terms, subject to customary exceptions for bankruptcy and judicial 
discretion; 

(ii) the approving opinion, dated the date of the Closing and addressed 
to Seller, of Bond Counsel, in form and content satisfactory to Seller and its 
counsel, to the effect that (i) interest on the Bonds is excludable &om gross 
income for purposes of federal and state income tax; (ii) the offer and sale of the 
Bonds to the Seller is exempt from registration under the Securities Act of 1933, 
as amended, and will not result in the Indenture being required to be qualified 
pursuant to the Trust Indenture Act of 1939, as amended; and (iii) the Indenture 
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and any other document executed by the Issuer with respect to the Bonds (the 
“Bond Documents”) have been duly authorized, executed and delivered by the 
Issuer and are the legal, valid and binding obligation of the Issuer, enforceable in 
accordance with their terms, subject to customary exceptions for bankruptcy and 
judicial discretion; 

(iii) a certificate or certificates, dated the date of the Closing and signed 
on behalf of Buyer to the effect that to the best of their knowledge, information 
and belief (i) the representations, warranties and covenants contained herein are 
true and correct in all material respects on and as of the Closing Date with the 
same effect as if made on the date of the Closing; (ii) no litigation of any nature is 
now pending seeking to restrain or enjoin the Buyer’s ownership or operation of 
the Business or the collection of revenues or the pledging of net revenues to pay 
the principal and interest on the Bonds; or contesting the corporate existence or 
boundaries of Buyer or the title of the present officers to their respective offices; 
(iii) no authority or proceedings related to the matters described herein have been 
repealed, revoked or rescinded and no petition or petitions to revoke or alter the 
authorization to purchase the Business or to repeal or modify the Authorizing 
Resolution in any manner has been filed with or received by any of the 
undersigned; and (iv) Buyer has complied with all the agreements and satisfied 
all the conditions on its part to be performed or satisfied at or prior to the Closing; 

(iv) a certificate or certificates, dated the date of the Closing and signed 
on behalf of Issuer to the effect that to the best of their knowledge, information 
and belief (i) no litigation of any nature is now pending seeking to restrain or 
enjoin the issuance of the Bonds, questioning the proceedings and authority by 
which the Bonds are to be issued, or affecting the validity of the Bonds; and (ii) 
no authority or proceedings for the issuance of the Bonds have been repealed, 
revoked or rescinded, and no petition or petitions to revoke or alter the 
authorization to issue the Bonds has been filed with or received by the Issuer; and 

(v) a certified copy of the Indenture, the Management Agreement, and 
the Installment Sale Agreement; 

(vi) a tax (nonarbitrage) certificate of the Issuer, in form and substance 
satisfactory to Bond Counsel; 

(vii) the filing copy of the Information Return Form 8038-G (IRS) for 
the Bonds; and 
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(viii) such additional legal opinions, certificates, instruments and other 
documents as Seller or their counsel may reasonably request to evidence the tmth 
and accuracy, as of the date hereof and as of the date of the Closing, of the 
representations, warranties and covenants of Buyer contained herein and the due 
performance or satisfaction by Buyer at or prior to the Closing of all agreements 
then to be performed and all conditions then to be satisfied by Buyer. 
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Section3.04. Procedure at the Closing. At the Closing, the parties will take the 
following steps in the order listed below; provided, however, that upon their completion all such 
steps shall be deemed to have occurred simultaneously: 

(a) Seller shall deliver to Buyer such bills of sale, endorsements, assignments 
and other instruments, in such form as in each case is reasonably satisfactory to Buyer 
and Seller, as shall be sufficient to vest in Buyer good and marketable title to the 
Purchased Assets, fi-ee and clear of all liens, mortgages, pledges, encumbrances, and 
charges of every kind except those which Buyer has expressly agreed in Section 2.02 
hereof to assume. 

(b) Buyer shall deliver to Seller instruments, in such form as in each case is 
reasonably satisfactory to Buyer and Seller, as shall be sufKcient to effect Buyer’s 
assumption of the Assumed Liabilities, if any, and the Contracts, together with the 
written consent of any third parties whose consent is required to Buyer’s assumption of 
the Assumed Liabilities and the Contracts. 

(c) Seller shall deliver to Buyer the Bond Deliverables, in such form as in 
each case is reasonably satisfactory to Buyer and Seller. 

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES OF SELLER 

In order to induce Buyer to enter into this Agreement and to consummate the transactions 
contemplated hereunder, as of the date hereof and as of the Closing Date, Seller makes the 
following representations and warranties to the best of Seller’s knowledge: 

Section4.01. Organization. Seller is a limited liability company duly organized, 
validly existing, and in good standing under the laws of Arizona with full corporate power and 
authority to carry on its business and to own, purchase and operate its properties as and in the 
places where such business is conducted and such properties are owned, purchased, or operated. 
Seller is duly qualified or licensed to do business and is in good standing in Arizona, which is the 
only jurisdiction in which Seller’s operations or the character of the properties owned, 
purchased, or operated by it makes such qualification or licensing necessary. Seller has 
delivered to Buyer complete and correct copies of Seller’s articles of organization and operating 
agreement, in each case as amended and in effect on the date hereof. Seller is not in violation of 
any of the provisions of its articles or organization and operating agreement or any other 
organizational documents. 

Section4.02. Authorization. Seller has duly executed and delivered this Agreement 
and this Agreement and any agreements executed by Seller in connection herewith constitute (or 
will constitute on their execution and delivery) the legal, valid, and binding obligations of Seller 
enforceable against Seller in accordance with their terms, subject to bankruptcy, insolvency, 
reorganization, fraudulent transfer and conveyance, receivership, moratorium, and similar laws 
affecting creditors’ rights generally, and to the availability of equitable remedies (whether 
asserted at law or in equity). 
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Section 4.03. No Conflicts, etc. The execution, delivery, and performance by Seller of 
this Agreement and the consummation of the transactions contemplated hereby do not and will 
not conflict with or result in a violation of or a default under (with or without the giving of notice 
or the lapse of time or both) (i) any applicable law to Seller, or any of the properties or assets of 
Seller, (ii) the organizational documents of Seller, or (iii) any Contract of which either Seller has 
knowledge to which either Seller is a party or by which either Seller or any of their properties or 
assets, may be bound or affected. Seller reasonably believes, except as expressly provided 
herein, that no governmental approval or other consent is required to be obtained or made by 
Seller in connection with the execution and delivery of this Agreement or the consummation of 
the transactions contemplated hereby. 

Section 4.04. Real Estate. 

(a) Exhibit I accurately and completely sets forth all real property owned by 
Seller, and with respect to every parcel of the Real Estate: (i) the owner; (ii) the location, 
including address, thereof; (iii) the legal description and approximate size thereof; and 
(iv) a brief description (including function) of the principal improvements and buildings 
thereon. To the knowledge of Seller, there are no unrecorded or oral leases, 
arrangements, agreements, understandings, options, contracts, or rights of first refusal, 
other than that which Seller has contractually promised to Buyer in writing, affecting or 
relating to any of the Real Estate. To the Seller’s knowledge, all Real Estate has access 
suitable for the needs of the Project. 

(b) Seller has good and marketable title to each parcel of the Real Estate, each 
of which shall be conveyed to Buyer by Special Warranty Deed. 

(c) As to any leased property or leasehold interests of Seller, each lease or 
leasehold is legal, valid, binding, enforceable and in full force and effect consistent with 
the terms of the leases. Neither Seller nor any other party is in default, violation, or 
breach in any material respect under any lease, and no event has occurred and is 
continuing that constitutes or, with notice of lapse of time or both, would constitute a 
default, violation, or breach in any respect under any lease. The Seller enjoys peaceful 
and undisturbed possession under its leases. None of the leased property is subject to any 
sublease, assignment, or license, except as disclosed in Exhibit V. 

(d) The buildings and other improvements located on the Real Estate are each 
in good operating condition and are sufficient and adequate for the operation of the 
Business as it is presently conducted. 

(e) Seller has not received notice of: (i) any condemnation proceeding with 
respect to any portion of the Real Estate, and to its knowledge no such proceeding is 
contemplated by any governmental authority; or (ii) any special assessment which may 
affect the Real Estate, and to Seller’s knowledge no such special assessment is 
contemplated by any governmental authority. 
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(f) To the knowledge of Seller, there are no historical or archeological 
materials or artifacts of any kind, or any Native American or Indian ruins, aboriginal or 
otherwise of any kind, located on any piece, parcel or part of the Real Estate. 

Section 4.05. Personal Property. Exhibit J contains a complete and accurate listing of 
the Personal Property. Seller has good and marketable title to all of the Personal Property, and 
the Personal Property is in good operating condition. 

Section 4.06. Proprietary Rights. The Proprietary Rights include all proprietary rights, 
the failure to possess which would have a material adverse effect on the Business. Exhibit L 
contains a complete list of all of the Proprietary Rights. Except as set forth on Exhibit L, there 
have been no claims made against Seller for the assertion of the invalidity, abuse, misuse, or 
enforceability of any of the Proprietary Rights, and there are not grounds for the same; and Seller 
has not received a notice of conflict with the asserted rights of others within three (3) years prior 
to the date of this Agreement. 

Section 4.07. Contracts. To Seller’s knowledge: 

(a) Exhibit M contains a complete and accurate description of all agreements, 
contracts, commitments, and other instruments and arrangements of the types described 
below by which either Seller or any of its assets, businesses, or operations receive 
benefits or to which either Seller is a party or by which either Seller is bound, other than 
insignificant contracts entered into in the ordinary course of business consistent with past 
practice, including: 

(i) purchases, licenses, permits, franchises, insurance policies, 
warranties, guarantees, governmental approvals, and other contracts concerning or 
relating to Seller’s Real Estate or purchased Real Estate, 

(ii) contracts for capital expenditures in excess of $500,000 each; 

(iii) performance bonds, completion bonds, bid bonds, suretyship 
agreements and similar instruments; 

(iv) joint venture, partnership, and similar contracts involving a sharing 
of profits and/or expenses; 

(v) agreements providing for the leasing of Seller’s Personal Property; 

(vi) Line extension agreements; 

(vii) agreements or instruments under which Seller has acquired or 
holds its water rights; 

(viii) licenses, licensing arrangements and other contracts providing in 
whole or in part for the use of, or limiting the use of, any intellectual property; 
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(ix) loan agreements, indentures, letters of credit, mortgages, security 
agreements, pledge agreements, deeds of trust, bonds, notes, guarantees, sureties, 
indemnities and other agreements and instruments relating to the borrowing of 
money or obtaining of or extension of credit; and 

(x) Master utility agreements and all other agreements that provide for 
the payment of hook-up fees (all items listed in Exhibit M and referred to in this 
subsection (a) are referred to as the “Contracts”). 

(b) Except as disclosed on Exhibit P, to the Seller’s best knowledge, the 
Contracts listed in Exhibit M are in full force and effect and enforceable against each 
party thereto, subject to bankruptcy, insolvency, reorganization, fiaudulent transfer and 
conveyance, receivership, moratorium, and similar laws affecting creditors’ rights 
generally, and to the availability of equitable remedies (whether asserted at law or in 
q u i t  y) . 

(c) Except as disclosed on Exhibit N, there does not exist under any Contract 
any event of default or event or condition that, after notice or lapse of time or both, would 
constitute a violation, breach, or event of default thereunder on the part of either Seller or 
any other party. Except as set forth on Exhibit 0, no consent of any third party is 
required under any Contract as a result of or in connection with, and the enforceability of 
any Contract of which either Seller has knowledge will not be affected in any manner by, 
the execution, delivery and performance of this Agreement or the consummation of the 
transactions contemplated hereby. 

Section 4.08. Taxes. Except as set forth on Exhibit 0: 

(a) Seller has filed all tax returns required to be filed by them for all periods 
ending before the Closing Date and have paid all tax liability shown due thereon. All 
such tax returns were correct and complete in all material respects. All taxes owed by the 
Seller (whether or not shown on any tax return) with respect to tax returns the due date of 
which preceded the date hereof have been paid. 

(b) There are no outstanding requests, agreements, consents or waivers to 
extend the statutory period of limitations applicable to the assessment or collection of any 
taxes or deficiencies against Seller and there are no pending audits, disputes, or other 
proceedings that have been served upon Seller concerning Seller’s liability for any taxes, 
and to Seller’s knowledge, no such audits, disputes, or other proceedings have been 
threatened. 

(c) No power of attorney relating to the taxes or tax returns of Seller has been 
executed or filed with any person including any taxing authority. 

(d) Seller has withheld and paid all taxes required to have been withheld and 
paid in connection with any amounts paid or owing to any employee, independent 
contractor, creditor, stockholder or other person. 
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Section 4.09. Litigation. Except as set forth on Exhibit R (i) there is no action, claim, 
demand, lawsuit, proceeding, arbitration, grievance, citation, summons, subpoena, inquiry, or 
investigation of any nature, civil, criminal, regulatory, or otherwise, in law or in equity, which 
has been served upon Seller or, to the knowledge of Seller overtly threatened against Seller 
which materially affects Seller, the Purchased Assets or Seller's business, or relating to the 
transactions contemplated by this Agreement, and there is no valid basis for the same, (ii) Seller 
is not a party to, subject to or bound by, any decree, order, injunction, settlement agreement or 
arbitration decision or award (or agreement entered into in any administrative, judicial or 
arbitration proceeding with any governmental authority) with respect to or affecting the 
properties, assets, personnel or business activities of Seller, and (iii) no citation, fee, or penalty 
has been levied or asserted against Seller under any environmental law or any other 
governmental authority. 

Section 4.10. Financial Statements. Seller has delivered to Buyer financial statements 
of Seller as, at and for the periods ended on October 31, 2013 and December 31, 2012 
(collectively, the "Financial Statements"), including in each case a balance sheet, a statement of 
income and retained earnings, and a statement of cash flows. The Financial Statements are 
complete and correct in all material respects, accurately reflect the assets, liabilities, and results 
of operations and financial condition of Seller as of their respective dates, and have been 
prepared in accordance with GAAP. Seller does not owe any obligation and is not subject to any 
liability to any of Seller's affiliates other than obligations and liabilities. 

Section 4.11. Insurance. Exhibit S contains a complete and correct list and summary 
description of all insurance policies maintained by or for the benefit of Seller. Seller has 
delivered to Buyer complete and correct copies of all such policies together with all riders and 
amendments thereto. Such policies are in full force and effect, and all premiums due thereon 
have been paid. Seller has complied in all material respects with the terms and provisions of 
such policies. Except as set forth on Exhibit S ,  such policies shall not continue after the Closing 
Date for the benefit of Seller, other than in terms of providing continued, post-Closing coverage 
to Seller in respect of actions, events or circumstances arising or occurring during policy 
coverage periods up to and including the Closing Date, whether or not claims arising from such 
actions, events or circumstances are made before, on or aRer the Closing Date. Exhibit S sets out 
all claims made by Seller under any policy of insurance during the past two years and, in the 
opinion of Seller reasonably formed and held, there is no basis on which a claim should or could 
be made under any such policy and contains a complete and correct list and summary description 
of all insurance policies maintained by or for the benefit of Seller. 

Section 4.12. Environmental Matters. 

(g) Seller has complied and is in compliance in all material respects with all 
applicable environmental laws, whether federal, state or local, pertaining to the Real 
Estate, any leased real property or the ownership or operation of the Business, and Seller 
has not received any written communication alleging that Seller is not in compliance with 
any applicable environmental law, other than as disclosed in Exhibit T hereto. To 
Seller's knowledge, there is no claim pending or threatened against Seller relating to any 
alleged or actual violation of an environmental law, and none of the Real Estate is 
currently listed on the National Priorities List or the Comprehensive Environmental 
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Response, Compensation and Liability Information System, both promulgated under the 
Comprehensive Environmental Response, Compensation and Liability Act of 1 980, as 
amended (CERCLA) or any comparable state list, other than as disclosed in Exhibit T 
hereto. 

01) To the knowledge of Seller, neither the Seller nor any other person acting 
under its direction and control or on behalf of Seller, nor any affiliated entity of Seller, 
has caused or taken any action or is aware of any action that could reasonably result in, 
and the Seller is not subject to, any material liability or obligation relating to (i) the 
environmental conditions on, under, or about any of the Real Estate at the present time or 
in the past, including the air, soil and ground water conditions of such Real Estate, or (ii) 
the past or present use, management, handling, transport, treatment, generation, storage, 
disposal or release of any hazardous substance, other than as disclosed in Exhibit U 
hereto. 

(i) Seller has made available to Buyer all (and not withheld from Buyer any) 
information, including all studies, analyses, and test results, in the possession, custody, or 
control of or otherwise known to Seller relating to (i) the environmental conditions on, 
under, or about any of the Real Estate, (ii) environmental conditions relating to the 
operation of the Business at the present time or in the past, (iii) any hazardous substances 
used, managed, handled, transported, treated, generated, stored, disposed of, or released 
by Seller or any other person on, under, about, or fiom any of the Real Estate or 
otherwise in connection with the use or operation of any of the Real Estate or the 
Business. There are no underground storage tanks located on any of the Real Estate. 

Section4.13. No Changes. Since December 31, 2012, there has not been: (a) any 
change in the Business or the Purchased Assets, other than changes occurring in the ordinary 
course of business which in the aggregate have not had a material adverse effect on the Business 
or the Purchased Assets; or (b) to knowledge of Seller, any threatened or prospective event or 
condition of any character whatsoever which could materially and adversely affect the Business 
or the Purchased Assets. 

ARTICLE V 

REPRESENTATIONS AND WARRANTIES OF BUYER 

In order to induce Seller to enter into this Agreement and to consummate the transactions 
contemplated hereunder, as of the date hereof and as of the Closing Date Buyer makes the 
following representations and warranties: 

Section 5.01. Organization. Buyer is a municipal corporation formed under the laws of 
the State of Arizona with full power and authority to enter into this Agreement and perform the 
obligations of Buyer hereunder. 

Section5.02. Authorization. The execution, delivery and performance of this 
Agreement and the consummation of the transactions contemplated hereby have been duly 
authorized by all necessary action of Buyer. Buyer has made all required filings with, and has 
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obtained all approvals, consents and orders of, any governmental authority, board, agency or 
commission having jurisdiction which would constitute a condition precedent to the performance 
by Buyer of its obligations hereunder. As of the Closing Date, Buyer will have, full legal right, 
power and authority (i) to enter into this Agreement, (ii) to adopt the Authorizing Resolution, 
(iii) to cause the Bonds to be delivered to Seller, (iv) to carry out and consummate the 
transactions contemplated by this Agreement, the Management Agreement, the Installment Sale 
Agreement, and the Bond Documents to which it is a party; and (vi) to set utility rates as it 
deems necessary and appropriate to meet its obligations with respect to the Bonds. 

Section 5.03. Enforceability. This Agreement has been duly executed and delivered by 
Buyer and is a valid and binding obligation of Buyer, enforceable in accordance with its terms, 
except as may be limited by (a) any applicable bankruptcy, reorganization, moratorium or similar 
laws, now or hereafter in effect, affecting the enforceability of creditors’ rights generally or (b) 
general principles of equity. 

Section 5.04. No Conflicts. Neither the execution and delivery of this Agreement nor 
the consummation of the transactions contemplated hereby will: (i) conflict with or violate any 
municipal code or ordinances, or of any decree or order of any court or administrative or other 
governmental body which is either applicable to, binding upon or enforceable against Buyer; or 
(ii) result in any breach of or default under any mortgage, contract, agreement, indenture, trust or 
other instrument which is either binding upon or enforceable against Buyer. 

Section 5.05. As-Is Where-Is Condition. BUYER ACKNOWLEDGES THAT 
SELLER HAS NOT MADE ANY REPRESENTATIONS OR WARRANTIES OR 
COVENANTS THAT ARE NOT EXPRESSLY SET FORTH IN THIS DOCUMENT. 
EXCEPT FOR THOSE REPRESENTATIONS, WARRANTIES, AND COVENANTS 
EXPRESSLY SET FORTH HEREIN: (A) BUYER IS ACQUIRING THE PURCHASED 

IS” CONDITION AND THAT IT IS RELYING UPON ITS OWN INVESTIGATION AND 

THE PURCHASE PRICE FOR ANY REASON. IT IS UNDERSTOOD AND AGREED THAT 
SELLER IS NOT MAKING AND SPECIFICALLY DISCLAIMS ANY WARRANTIES OR 
REPRESENTATIONS OF ANY KIND OR CHARACTER, EXPRESS OR IMPLIED, WITH 
RESPECT TO SELLERS OR ANY TANGIBLE OR INTANGIBLE ASSETS OF SELLER, 
INCLUDING, BUT NOT LIMITED TO, WARRANTIES OR REPRESENTATIONS AS TO 
OR ANY OTHER MATTER OR THING RELATING TO OR AFFECTING THE VALUE, 
CONDITION, MERCHANTABILITY, MARKETABILITY, PROFITABILITY, 
SUITABILITY OR FITNESS FOR A PARTICULAR USE OR PURPOSE OF PURCHASED 
ASSETS; (B) BUYER HAS NOT RELIED UPON AND WILL NOT RELY UPON, EITHER 
DIRECTLY OR INDIRECTLY, ANY REPRESENTATION OR WARRANTY OF SELLER 
OR ANY AGENT OR EMPLOYEE OF SELLER; (C) BUYER REPRESENTS THAT IT IS A 
KNOWLEDGEABLE BUYER AND THAT IT IS RELYING SOLELY ON ITS OWN 
EXPERTISE AND THAT OF ITS CONSULTANTS IN PURCHASING THE PURCHASED 
ASSETS; AND (D) BUYER WILL CONDUCT SUCH INSPECTIONS AND 
INVESTIGATIONS REGARDING THE PURCHASED ASSETS AS BUYER DEEMS 
NECESSARY. NOTWITHSTANDING THE ABOVE, BUYER’S RELIANCE HEREIN IS 
BASED UPON SELLER’S WARRANTY THAT IT HAS PROVIDED ALL 

ASSETS AND UNDERTAKING THE ASSUMED LIABILITIES IN THEIR “AS-IS WHERE- 

ANALYSIS AND SHALL NOT BE ENTITLED TO ANY REDUCTION TO OR SET-OFF OF 
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DOCUMENTATION AND INFORMATION KNOWN TO SELLER TO ALLOW BUYER TO 
MAKE AN INDEPENDENT DETERMINATION OF THE ASSETS BEING ACQUIRED. 
SELLER HAS NOT WITHHELD ANY INFORMATION WHICH WOULD PREVENT THE 
BUYER FROM MAKING AN INFORMED DECISION AS TO THE PURCHASE OF THE 
ASSETS. 

ARTICLE VI 

ADDITIONAL COVENANTS 

Section 6.01. Conduct of Business. From the date hereof to the Closing Date (and 
thereafter with respect to any covenant or agreement extending beyond the Closing Date), except 
as expressly permitted or required by this Agreement or as otherwise consented to by Buyer in 
writing, Seller will (as applicable): 

(a) carry on the Business in, and only in, the ordinary course, in substantially 
the same manner as heretofore conducted, and use reasonable efforts to preserve intact its 
present business organization, maintain its properties in good operating condition and 
repair, keep available the services of its present officers and substantially all of its 
employees, and preserve its relationship with substantially all of its customers and others 
having business dealings with it, with the goal and intent that its goodwill and ongoing 
business shall be in all material respects unimpaired on and following the Closing Date; 

(b) pay all accounts payable and other obligations of Seller when they become 
due and payable in the ordinary mume of business consistent with prior practice; 

(c) perform in all material respects all of its obligations under all Contracts 
and other agreements and instruments and comply in all material respects with all 
applicable laws applicable to it; 

(d) not enter into or assume any material agreement, contract, or instrument, 
or enter into or permit any material amendment, supplement, waiver, or other 
modification with respect to any Contract; 

(e) not make or change any election, change an annual accounting period, 
adopt or change any accounting method, file any amended tax return, enter into any 
closing agreement, settle any tax claim or assessment relating to Seller, surrender any 
right to claim a refund of taxes, consent to any extension or waiver of the limitation 
period applicable to any tax claim or assessment relating to Seller or take any other 
similar action relating to the filing of any tax return or the payment of any tax, if such 
election, adoption, change, amendment, agreement, settlement, surrender, consent or 
other action would have the effect of increasing the tax liability of Seller for any period 
ending after the Closing Date or decreasing any tax attribute of Seller existing on the 
Closing Date; provided that Buyer will make the appropriate accounting changes after the 
purchase to coincide with the Buyer’s required governmental disclosures; 
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(f) not sell or transfer to any person or otherwise dispose of any material 
property or asset of Seller, other than dispositions of property or assets made in the 
ordinary course of business consistent with prior practice; 

(g) not cause or permit any lien to be placed on any property or asset of Seller 
where such lien did not exist on the date hereof; and 

(h) not take any action or knowingly omit to take any action, which action or 
omission would result in a breach of any of the representations and warranties set forth in 
Article 4. 

Section 6.02. No Solicitation,Prior to the Closing Date or the earlier termination of this 
Agreement, neither Seller nor any affiliate of Seller, shall solicit any inquiries or proposals with 
respect to, (i) the sale by Seller of all or substantially all of its properties and assets, or (ii) any 
merger transaction or other transaction involving the acquisition of control of Seller by any 
person other than Buyer. 

Section 6.03. Further Actions. 

(a) Seller and Buyer agree to use reasonable efforts to take all actions and to 
do all things necessary, proper or advisable to consummate the transactions contemplated 
hereby by the Closing Date. 

(b) Seller and Buyer will, as promptly as practicable, file or supply, or cause 
to be filed or supplied with all relevant governmental authorities and other Persons, all 
applications, notifications and information required to be filed or supplied by it pursuant 
to applicable law in connection with this Agreement and the consummation of the 
transactions contemplated hereby. 

(c) Seller and Buyer, as promptly as practicable, will use reasonable efforts to 
obtain, or cause to be obtained, all consents (including all governmental approvals and 
any consents required under any contract) necessary to be obtained by it under applicable 
law or pursuant to any contract or permit in connection with the transactions 
contemplated thereby. 

(d) Seller will cause its affiliates to, coordinate and cooperate with Buyer in 
exchanging such information and supplying such assistance as may be reasonably 
requested by Buyer in connection with the filings and other actions contemplated by this 
Agreement. 

(e) Following the Closing Date, Seller and Buyer shall, from time to time and 
at their own expense, execute and deliver such additional instruments, documents, 
conveyances, or assurances and take such other actions as shall be necessary, or 
otherwise reasonably requested by the other party, to render effective the consummation 
of the transactions contemplated hereby. 
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ARTICLE VII 

TERMINATION 

Section 7.01. Termination. This Agreement may be terminated at any time prior to the 
Closing Date: 

(a) By Seller or Buyer by written notice to the other parties if the transactions 
contemplated hereby shall not have been consummated pursuant hereto by 5:OO p.m., 
Phoenix, Arizona time on July 1 , 20 14; 

(b) By Buyer by written notice to Seller if (a) the representations and 
warranties of Seller shall not have been true and correct in all material respects as of the 
date when made or (b) any of the conditions set forth in Section 3.02 shall not have been, 
or if it becomes apparent to Buyer in its reasonable discretion that any of such conditions 
will not be, fulfilled by 5:OO p.m. Phoenix, Arizona time on July 1, 2014, unless such 
failure shall be due to the failure of Buyer to perform or comply with any of the 
covenants, agreements or conditions hereof to be performed or complied with by it prior 
to the Closing Date; 

(c) By Seller by written notice to Buyer if (a) the representations and 
warranties of Buyer shall not have been true and correct in all material respects as of the 
date when made, or (b) any of the conditions set forth in Section 3.03 shall not have been, 
or if it becomes apparent to Seller in its reasonable discretion that any such condition will 
not be, fulfilled by 5:OO p.m. Phoenix, Arizona time on March 31, 2014, unless such 
failure shall be due to the failure of Seller to perform or comply with any of the 
covenants, agreements or conditions hereof to be performed or complied with by it prior 
to the Closing Date; or 

(d) By Seller by written notice to Buyer if: 

(i) the marketability of the Bonds or the market price thereof, in the 
reasonable opinion of Seller, has been materially adversely affected by (1) an 
amendment to the Constitution of the United States or the Constitution of the 
State or (2) any introduced or enacted federal or State legislation or (3) any 
decision of any federal or State court or (4) any ruling or regulation (final, 
temporary or proposed) of the Treasury Department of the United States, the 
Internal Revenue Service or other federal or State authority or (5) any bill 
favorably reported out of committee in either house of the Congress of the United 
States, in any case affecting the tax status of Buyer, its property or income, its 
securities (including the Bonds) or the interest thereon, or any tax exemption 
granted or authorized by the Internal Revenue Code of 1986, as amended, or the 
statutes of the State of Arizona (the “State”); or 

(ii) a stop order, ruling, regulation, proposed regulation or statement 
by or on behalf of the Securities and Exchange Commission shall be issued or 
made having the effect or creating the probability that the issuance, offering or 
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sale of obligations of the general character of the Bonds shall be or shall become a 
violation of any provisions of the Securities Act of 1933, the Securities and 
Exchange Act of 1934, or the Trust Indenture Act of 1939; or 

(iii) in the Congress of the United States legislation shall be enacted or 
a bill shall be favorably reported out of committee to either house, or a decision 
by a court of the United States shall be rendered, or a ruling, regulation, proposed 
regulation or statement by or on behalf of the Securities and Exchange 
Commission or other governmental agency having jurisdiction of the subject 
matter shall be made, to the effect that securities of Buyer or of any similar public 
body are not exempt fiom the registration, qualification or other requirements of 
the Securities Act of 1933, the Securities and Exchange Act of 1934 or the Trust 
Indenture Act of 1939; provided, however, that the effective date of the events 
described in (a), (b) and (c) of this Subparagraph 7.01(fl shall be prior to the 
Closing Date; or 

(iv) the United States shall have become engaged in hostilities which 
have resulted in a declaration of war or a national emergency or there shall have 
occurred any other outbreak of hostilities or a national or international calamity or 
crisis, or an escalation thereof, the effect of such outbreak calamity or crisis on the 
financial markets of the United States being such as, in the opinion of Seller, 
would affect materially and adversely the ability of Seller to market the Bonds or 
to enforce contracts for the sale of the Bonds; or 

(v) there shall have occurred a general suspension of trading on the 
New York Stock Exchange or the declaration of a general banking moratorium by 
the United States, or by the States of Arizona or New York; or 

(vi) there shall exist any event which, in the sole judgment of Seller, 
would materially adversely affect the market for the Bonds. 

Section 7.02. Effect of Termination. 

(a) In the event of the termination of this Agreement pursuant the provisions 
in Section 7.01 (i) this Agreement shall become void and have no effect, without any 
liability to any person in respect hereof or of the transactions contemplated hereby on the 
part of any party hereto, or any of its officials, directors, officers, employees, agents, 
consultants, representatives or advisers, except for any liability resulting fkom such 
party’s material breach of this Agreement and for failing to comply with Section 7.02(b). 

(b) Upon such an event, (a) Buyer shall deliver to Seller all materials 
delivered to or acquired from Seller (“Seller’s Materials”) and (b) Buyer will maintain 
the confidentiality of, and not disclose to any third person (other than its attorney and 
other consultants to the extent reasonably required for the negotiation and processing of 
the transaction contemplated by this Agreement) any information obtained by Buyer fiom 
or through Seller’s Materials except to the extent such information is generally available 
to the public or required to be disclosed pursuant to legal process or applicable law. 
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ARTICLE VIII 

INDEMNIFICATION 

Section 8.01. Indemnification by Seller. To the extent permitted by applicable law, but 
subject to the limitations set forth in Sections 8.04 and 8.05, Seller covenants and agrees to 
defend, indemnify and hold harmless Buyer, and its officials and employees, (collectively, the 
“Buyer Indemnitees”) fiom and against, and to pay or reimburse Buyer Indemnitees for, any and 
all claims, amounts paid in settlement of claims, liabilities, obligations, losses, fines, costs, 
royalties, proceedings, deficiencies or damages (whether absolute, accrued, conditional, or 
otherwise and whether or not resulting fiom third patty claims), including without limitation any 
out-of-pocket expenses and reasonable attorneys’ and accountants’ fees incurred in the 
investigation or defense of any of the same or in asserting any of their respective rights 
hereunder but excluding any consequential damages (collectively, “Losses”), resulting fiom or 
arising out of: 

(a) any material inaccuracy of any representation or warranty by Seller 
contained in Article 4; or 

(b) any failure of Seller to perform any material covenant or agreement 
hereunder or to fblfill any other obligation in respect hereof; or 

(c) all obligations of the Sellers, including but not limited to regulatory 
obligations and obligations for Taxes, for periods through and including the Closing 
Date. 

Section 8.02. Indemnification by Buyer. To the extent permitted by Applicable Law, 
but subject to the limitations set forth in Sections 8.04 and 8.05, Buyer covenants and agrees to 
defend, indemnify and hold harmless Seller, and its members, officers, employees (collectively, 
the “Seller Indemnitees”)fiom and against, and to pay or reimburse Seller Indemnitees for, any 
and all Losses resulting fiom or arising out of: 

(a) any material inaccuracy in any representation or warranty by Buyer made 
or contained Article 5 ;  

(b) any failure of Buyer to perform any material covenant or agreement 
hereunder or to fulfill any other obligation in respect hereof; or 

(c) all obligations of the businesses being acquired, including but not limited 
to regulatory obligations and obligations for Taxes, for all periods on and after the 
Closing Date (including any obligations concerning the need for any regulatory approvals 
or consents to effectuate any of the actions contemplated in this Agreement, regardless of 
when such obligation accrues). 

Section8.03. Indemnification Procedures. In the case of any claim by a Buyer 
Indemnitee or a Seller Indemnitee (any of which, an “Indemnzjied Party”) for indemnification 
under this Article 8, notice shall be given by the Indemnified Party to the party required to 
provide indemnification (the “Indernnzfiing Party ’) promptly after such Indemnified Party has 
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actual knowledge of any claim as to which indemnity may be sought. The notice shall specify 
the factual basis of the claim in reasonable detail to the extent known by the Indemnified Party: 

(a) Third Party Claims. With regard to third party claims, the Indemnified 
Party shall permit the Indemnifylng Party (at the expense of such Indemnifying Party) to 
assume the defense of any third party claim or any litigation resulting therefrom; 
provided that (i) the counsel for the Indemnifying Party who shall conduct the defense of 
such claim or litigation shall be reasonably satisfactory to the Indemnified Party, (ii) the 
Indemnified Party may participate in such defense at such Indemnified Party’s expense, 
and (iii) the failure by any Indemnified Party to give notice as provided herein shall not 
relieve the Indemnifjmg Party of its indemnification obligation under this Agreement 
except to the extent that such omission results in a failure of actual notice to the 
Indemnifying Party and such Indemnifying Party is materially prejudiced as a result of 
such failure to give notice. Except with the prior written consent of the Indemnified 
Party, no Indemnifjmg Party, in the defense of any such claim or litigation, shall consent 
to entry of any judgment or enter into any settlement that provides for injunctive or other 
non-monetary relief affecting the Indemnified Party or that does not include as an 
unconditional term thereof the giving by each claimant or plaintiff to such Indemnified 
Party of a release from all liability with respect to such claim or litigation. In the event 
that the Indemnified Party shall in good faith determine that the conduct of the defense of 
any claim subject to indemnification hereunder or any proposed settlement of any such 
claim by the Indemnifjing Party might be expected to affect adversely the Indemnified 
Party’s tax liability or the ability of the Indemnified Party to conduct its business, or that 
the Indemnified Party may have available to it one or more defenses or counterclaims that 
are inconsistent with one or more of those that may be available to the Indemnifying 
Party in respect of such claim or any litigation relating thereto, the Indemnified Party 
shall have the right at all times to take over and assume control over the defense, 
settlement, negotiations or litigation relating to any such claim at the sole cost of the 
Indemnifjmg Party, provided that if the Indemnified Party does so take over and assume 
control, the Indemnified Party shall not settle such claim or litigation without the written 
consent of the Indemnifylng Party, such consent not to be unreasonably withheld. In the 
event that the Indemnifying Party does not accept the defense of any matter as above 
provided, the Indemnified Party shall have the full right to defend against any such claim 
or demand and shall be entitled to settle or agree to pay in full such claim or demand. In 
any event, the Indemnifylng Party and the Indemnified Party shall cooperate in the 
defense of any claim or litigation subject to this Section 8.03, including tax audits and 
claims, and the records of each shall be available to the other with respect to such 
defense. 

(b) Claims for Losses other than Third Party Claims. With regard to a claim 
for indemnification for Losses other than a third party claim, the Indemnifjmg Party shall 
within thirty (30) days after receiving notice of the claim, give notice to the Indemnified 
Party of the acceptance or rejection of the claim by the Indemnifjmg Party. A notice of 
rejection of a claim will create of Dispute under Article 8. 

Section 8.04. Time Limitations. If the Closing occurs, Seller will have liability with 
respect to Section 8.01 only if on or before the expiration or earlier termination of the 
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Management Agreement, Buyer notifies the Seller from which it is seeking indemnification in 
writing of the claim, specifying the factual basis of the claim in reasonable detail to the extent 
then known by Buyer. If the Closing occurs, Buyer will have liability with respect to Section 
8.02 only if on or before the expiration or earlier termination of the Management Agreement, 
Seller notifies Buyer in writing of the claim, speci-g the factual basis of the claim in 
reasonable detail to the extent then known by Seller. Notwithstanding the foregoing, if on or 
before the expiration or earlier termination of the Management Agreement, any party against 
which an indemnification claim has been made hereunder has been properly notified in writing 
of such claim and such claim has not been finally resolved or disposed of as of such date, then 
such claim shall continue to survive and shall remain a basis for indemnity hereunder until such 
claim is finally resolved or disposed of in accordance with the terms of this Agreement. 

Section 8.05. Limitations on Amount. No claim shall be asserted against Seller under 
this Article 8 which, individually, is less than $25,000; and no claims shall be asserted against 
Seller under this Article 8 which, in the aggregate, exceed the sum of $2,000,000. If a particular 
claim or claims are covered by insurance carried by Seller in excess of the above amount, such 
claims may be pursued against Seller for amounts in excess of the limits set forth in the 
preceding sentence, but in such case, Buyer’s recourse shall be limited to the proceeds of the 
applicable insurance coverage. No claim shall be asserted against Buyer under this Article 8 
which, individually, is less than $25,000; and no claims shall be asserted against Buyer under 
Section 8.02 which, in the aggregate, exceed the sum of $2,000,000. If a particular claim or 
claims are covered by insurance carried by Buyer, such claims may be pursued against Buyer for 
amounts in excess of the limits set forth in the preceding sentence, but Sellers’ recourse shall be 
limited to the proceeds of the applicable insurance coverage. 

Section 8.06. Exclusive Remedy. The right to indemnification provided in this Article 
- 8 is intended to be the sole and exclusive remedy of Buyer or Seller following the Closing. Until 
the Closing, the parties shall have any other remedies provided herein or available at law or in 
equity. 

Section 8.07. Limitation of Liability. The liability of each party under this Agreement, 
for any reason whatsoever, whether in contract, tort or statute (including without limitation, 
negligence), or otherwise, shall be limited to the other party’s actual damages. In no event shall 
either party have any liability to the other party or to third parties for any indirect, incidental, 
special, consequential or punitive damages, even if such party has been advised of the possibility 
thereof. The allocations of liability in this Agreement represent the agreed and bargained-for 
understanding of the parties with respect to allocation of risks inherent in their relationship. 

ARTICLE IX 

DISPUTE RESOLUTION 

Section 9.01. Disputes. 

(i) Mediation. If a dispute arises out of or relates to this Agreement, or the 
breach thereof, and if the dispute cannot be settled through negotiations, the Parties agree 
first to try to settle the dispute through mediation before resorting to arbitration, litigation 
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or some other dispute procedure. In the event that the Parties cannot agree upon the 
selection of a mediator within seven (7) days, either Party may request the Presiding 
Judge of the Pinal County Superior Court to assign a mediator from a list of mediators 
maintained by the Arizona Municipal Risk Retention Pool. 

(k) If the parties are unable to resolve a claim, dispute or other matter in 
controversy, whether based on contract, tort, statute or other legal theory (including but 
not limited to any claim of fraud or misrepresentation), arising out of or related to the 
Agreement or the breach thereof by utilizing the mediation procedure described above, 
either party hereto may pursue in court any remedy available to it at law or in equity. This 
subsection should not be construed so as to prevent the parties, by mutual agreement, 
from resolving any dispute through binding arbitration. 

ARTICLE X 

MISCELLANEOUS 

Section 10.01. Survival. Each of the representations and warranties made by Seller in 
Article 4 of this Agreement shall survive for a period of two (2) years after the Closing Date, 
notwithstanding any investigation at any time made by or on behalf of Buyer, and thereafter all 
such representations and warranties shall be extinguished. No claim for the recovery of Loss (as 
defined in Section 8.01) may be asserted by Buyer against Seller, or its successors in interest 
after such representations and warranties shall be thus extinguished; provided, however, that 
claims first asserted in writing within the applicable period shall not thereafter be barred and 
claims related to an assertion of infringement of intellectual property may be asserted at any time 
so long as they otherwise are not statutorily or equitably time barred. 

Section 10.02. Knowledge. As used throughout this Agreement, the term “knowledge” 
means the actual awareness of a particular fact or circumstance and the awareness of a fact or 
circumstance that a prudent individual could reasonably be expected to discover or otherwise 
become aware of in the course of conducting a reasonable investigation and due inquiry 
concerning the fact or circumstance. 

Section 10.03. Brokers’ Commission. Seller will be solely responsible for and will 
indemnifl and hold Buyer harmless from, the payment of any commission, fee or claim of any 
person, firm or corporation employed or retained or claiming to be employed or retained by 
Seller to bring about, or to represent Seller in, the transactions contemplated hereby. 

Section 10.04. General Provisions regarding Representation and Warranties. The 
following provisions shall apply to all representations and warranties of any of the parties to this 
Agreement: 

(a) No Other Representation of Warranties. Each party to this Agreement 
hereby expressly acknowledges and agrees that it has not relied on, and no other party has 
made, any representation or warranty, expressed or implied (all implied warranties being 
hereby expressly disclaimed), except for those representations and warranties that are 
expressly set forth in the Agreement, 
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(b) Speczjk Overrules General. To the extent that any matter is addressed by 
a specific representation or warranty, any more general representation shall be deemed 
not to apply to such a matter. 

(c)  One Disclosure Sufices. Anything that is duly disclosed to Buyer 
pursuant to this Agreement, including on any Exhibit hereto, shall be deemed to have 
been disclosed on all applicable schedules to this Agreement. 

Section 10.05. Binding Effect. This Agreement shall be binding upon and inure to the 
benefit of the parties hereto and their respective successors, assigns, heirs and legal 
representatives. 

Section 10.06. Entire Agreement. This Agreement (including the exhibits attached 
hereto) contains the entire agreement of the parties hereto with respect to the purchase of the 
Purchased Assets and the other transactions contemplated herein, and supersede all prior written 
and oral understandings and agreements of the parties with respect to the subject matter hereof. 
Any reference herein to this Agreement shall be deemed to include the exhibits attached hereto. 

Section 10.07. Headings. The descriptive headings in this Agreement are inserted for 
convenience only and do not constitute a part of this Agreement. 

Section 10.08. Execution in Counterpart. This Agreement may be executed in any 
number of counterparts, each of which shall be deemed an original. 

Section 10.09. Notices. Any notice, request, information or other document to be given 
hereunder to any of the parties by any other party shall be in writing and delivered personally or 
sent by certified mail, overnight courier, facsimile or electronic mail as follows: 

If to Buyer, addressed to: 

Town of Florence, Arizona 
c/o Town Manager 
775 North Main Street 
P.O. Box2670 
Florence, Arizona 
Attn: 
Email: 

with a copy to: Town Attorney 
775 North Main Street 
P.O. Box2670 
Florence, Arizona 
Email: 

If to Seller, addressed to: 

Johnson Utilities, L.L.C. 
5230 East Shea Boulevard, Suite 200 
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Scottsdale, Arizona 85254 
Attention: George H. Johnson 

Email: giohnson@,azvision.net 
Fax: (480) 483-7908 

with a copy to: 
Gary A. Dnunmond, Esq 
Sallquist & Drummond, P.C. 
1430 East Missouri Avenue, Suite B-125 
Phoenix, Arizona 85014 
Email: g m @ ,  sd-law .corn 

Any party may change the address to which notices hereunder are to be sent to it by giving 
written notice of such change of address in the manner herein provided for giving notice. Any 
notice delivered personally shall be deemed to have been given on the date it is so delivered, and 
any notice delivered by registered or certified mail shall be deemed to have been given on the 
date it is received. 

Section 10.10. Amendment. This Agreement may be amended only with the written 
approval of all of the parties hereto. 

Section 10.11. Governing Law. This Agreement shall be governed by and construed in 
accordance with the laws of the State of Arizona applicable to contracts made and to be 
performed therein. 

Section 10.12. Notice of A.R.S. Section 38-511 - Cancellation. Notice is hereby given 
of the provisions of Arizona Revised Statutes Section 38-51 1 ,  as amended. By this reference, the 
provisions of said statute are incorporated herein to the extent of their applicability to contracts 
of the nature of this Agreement under the law of the State. 

Section 10.13. Time is of the Essence. Time is hereby declared to be of the essence for 
the purposes of the performance of all conditions and obligations under this Agreement. 

Section 10.14. Threat of Condemnation. The parties hereto expressly acknowledge 
that the sale of the Business from Seller to Buyer under the terms described herein has been 
negotiated under the threat of condemnation action. 

* * *  

SIGNATURES FOLLOW 
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IN WITNESS WHEREOF, the parties hereto have caused this Asset Purchase and Lease 
Agreement to be duly executed as of the date first above written. 

BUYER: 

TOWN OF FLORENCE 

By: 
Name: 
Title: 

SELLER: 

JOHNSON UTILITIES, L.L.C. 

By: 
Name: 
Title: 

SELLER: 

SOUTHWEST ENVIRONMENTAL UTILITIES, L.L.C. 

By: 
Name: 
Title: 
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EXHIBIT A 

EXCLUDED ASSETS 

1. Renewable Energy Credits Associated with the Solar Facility Located at the Anthem 
Wastewater Treatment Plant 

2. Renewable Energy Credits Associated with the Solar Facility Located at the Section 1 1 
Wastewater Treatment Plant 

3. Renewable Energy Credits Associated with the Solar Facility Located at the Rancho 
Sender0 Water Plant 

4. Johnson Ranch Well #2 

5.  Residence Located at 7320 East Sonoma Way, Florence, AZ 85132 

A- 1 
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EXHIBIT B 

TERMS OF WATER AND SEWER REVENUE BONDS 

Issuer: 

Borrower: 

Par Amount: 

Bond Closing: 

Maturity: 

Tax Status: 

The Industrial Development Authority of the City of Phoenix 

Town of Florence, Arizona a municipal corporation formed under the laws 
of the State of Arizona 

$121,000,000 

On or about July 1,2014 

30 years, with sinking fund principal redemptions beginning in Y6 

Interest on the Bonds will be excluded fiom gross income for purposes of 
federal and state income taxation and will not be subject to the alternative 
minimum tax 

Town of Florence: No recourse to Town of Florence. Net revenues from the Purchased Assets 
will be paid to the Town. 

Bond Counsel Kutak Rock LLP in Scottsdale, Arizona 

Project Seller/Bond 
Purchaser exchange for the Bonds 

Johnson Utilities, L.L.C. will sell the Purchased Assets to the Borrower in 

Bond Terms: The Bonds will bear interest at the rate of 6.625% (interest only) for the first 
5 years and at the rate of 8.00% per annum for years 6-30, mature in 2044, 
and will not be subject to optional redemption 

All major financing documents, including the offering document and the 
bond form will contain substantially the following disclaimer: 

THE BONDS AND THE INTEREST THEREON ARE SPECIAL 
LIMITED OBLIGATIONS OF THE ISSUER PAYABLE EXCLUSIVELY 
FROM REVENUES AND RECEIPTS UNDER THE INSTALLMENT 
SALE AGREEMENT. THE BONDS DO NOT CONSTITUTE A DEBT 
OR A LOAN OF CREDIT OR A PLEDGE OF THE FULL FAITH AND 
CREDIT OR TAXING POWER OF THE ISSUER OR THE TOWN OF 
FLORENCE, OR OF THE STATE OF ARIZONA, OR OF ANY 
POLITICAL SUBDIVISION THEREOF, WITHIN THE MEANING OF 
ANY STATE CONSTITUTIONAL PROVISION OR STATUTORY 
LIMITATION AND SHALL NEVER CONSTITUTE NOR GIVE RISE TO 
A PECUNIARY LIABILITY OF THE STATE OF ARIZONA, OR ANY 
POLITICAL SUBDIVISION THEREOF. THE BONDS SHALL NOT 
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CONSTITUTE, DIRECTLY OR INDIRECTLY, OR CONTINGENTLY 
OBLIGATE OR OTHERWISE CONSTITUTE A GENERAL 
OBLIGATION OF OR A CHARGE AGAINST THE GENERAL CREDIT 
OF THE TOWN OF FLORENCE, BUT SHALL BE SPECIAL LIMITED 
OBLIGATIONS OF THE ISSUER PAYABLE SOLELY FROM THE 
SOURCES DESCRIBED HEREIN AND IN THE INDENTURE, BUT NOT 
OTHERWISE. THE ISSUER HAS NO TAXING POWER. 

Defeasance: The Indenture will provide that the Borrower and/or the Town may defease 
the lien of Indenture at any time by depositing with the Trustee for the 
benefit of the Bondholders government obligations sufficient to pay principal 
and ‘interest on the Bonds to the maturity date 

The Purchased Assets will be managed by the Seller (or its affiliate) for a 
period of 5 years on a fixed fee contract that pays $500,000 annually in full 
compliance with federal qualified management contract rules (Rev Ruling 
97-13). Town will assume management (on its own or by contract) after Y5 

Management: 

Bond Purchase Price: Purchaser will purchase the Bonds at a price of par in exchange for the 
Purchased Assets 

Cost of Issuance All closing costs related to the Bonds, including the fees and expenses of 
Seller’s Counsel, Issuer, Issuer’s Counsel, Bond Counsel, Borrower, 
Borrower’s Counsel, and Trustee will be paid by the Seller at closing 

Town Costs: All costs incurred by the Town will be paid by the Town 

Denominations : The Bonds will be issued in minimum denominations of $1,000,000 and will 
only be transferable to parties related to Seller 

DTC Eligibility 

Flow of Funds: 

No DTC eligibility; the bonds will be physical. 

From cash flow generated by the Purchased Assets, the Manager will pay 
operating expenses, replenish reserve funds, and forward the balance to the 
Trustee, who will make payments in the following order of priority: 

first, interest on the Bonds; 
second, principal on the Bonds; 

third, ongoing fees of the Borrower, Issuer and Trustee; 

fourth, operating expenses; 

fifth, management fees; 

fifth, required arbitrage rebate amounts, if any; 

sixth, replenishment of reserve funds; and 

seventh, remainder to Town. 
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security: The Bonds will be issued pursuant to the Indenture as special obligations of 
the Issuer and shall be secured by a first priority security interest in all 
amounts held pursuant to the Indenture, and the pledged revenues which 
consist of the following: 

(1) Revenues received by the Issuer under the Installment Sale 
Agreement 

(2) Debt service reserve, operating reserve and capital expenditure 
reserve funds will be established under the Indenture and be funded fiom 
cash deposits currently held by Seller and pledged revenues, in an amount to 
be determined, subject to federal tax rule limitations 
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EXHIBIT C 

ASSUMED LIABILITIES 

1. Customer Account Security Deposits (advance deposits made by customers to secure 
payment of future charges) which come due after Closing 

2. Meter Advance Refunds Due After Closing 

3. Refundable Service Line and Meter Installation Charges Due After Closing 

4. Amounts Payable to DeveloperBuilder on the Line Extension Agreements (LXAs) set 
forth in Exhibit Y. Seller shall be responsible for the pro rata share of amounts due under 
the LXAs for the period ending on the Closing Date. 
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EXHIBIT D 

ALLOCATION OF PURCHASE PRICE 

[RESERVED] 
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EXHIBIT E 

CONSENTS AND APPROVALS REQUIRED OF SELLER 
PURSUANT TO SECTION 3.02(B) 

1. Approval from the Arizona Corporation Commission to transfer the Assets and delete the 
Certificate of Convenience and Necessity (CC&N) 
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EXHIBIT F 

CONSENTS AND APPROVALS REQUIRED OF BUYER 
PURSUANT TO SECTION 3.03(B) 

1. Approval from the Arizona Corporation Commission to Transfer the Assets and delete 
the Certificate of Convenience and Necessity (CC&N) 

2. Affirmative vote of a majority of the qualified electors of the Town of Florence, Arizona 
at a special election held for the purpose of voting on the purchase of the Assets 
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EXHIBITG 

FORM OF OPINION OF COUNSEL TO BUYER 

[Date] 

Johnson Utilities, L.L.C. 
Florence, AZ 

Re: Asset Purchase and Lease Agreement by and between the Town of Florence (“Buyer”) 
and Johnson Utilities, L.L.C. (“Seller”) and Management Agreement by and between 
Buyer and Seller 

Ladies and Gentlemen: 

We have acted as counsel to the Town of Florence (the “Buyer), an Arizona municipal 
corporation in connection with (a) the Asset Purchase and Lease Agreement, dated as of [ 1, 
2014 (the “Sale Agreement”) by and between the Buyer and Johnson Utilities, L.L.C., an 
Arizona limited liability company (the “Seller”), and (b) the Management Agreement (the 
“Management Agreement”), dated as of [ 1,2014 between the Buyer and the Seller. This 
opinion is delivered to you pursuant to Section 3.03(e) of the Sale Agreement. 

In rendering this opinion, we have reviewed an executed copy of each of the following 
documents (collectively, the “Organizational Documents”): Articles of Incorporation 
Buyer dated 1 1, as certified by the Arizona Secretary of State, and the Bylaws of the 
Buyer, certified by an authorized officer of the Buyer, dated [ 1. 

We have also reviewed an executed copy of each of the following documents (collectively, the 
“Transaction Documents”): 

(a) the Sale Agreement executed by the Buyer; 

(b) the Management Agreement executed by the Buyer; 

(c) the Officer’s Certificate of the appropriate officers or authorized representatives 
of the Buyer, certifjmg that (i) each covenant and agreement of the Buyer to be performed prior 
to or as of the Closing pursuant to the Sale Agreement and the Management Agreement has been 
performed, (ii) each representation and warranty of the Buyer is true and correct on the Closing 
Date, as if made on and as of the Closing, and (iii) the resolution of the Buyer attached thereto 
authorizing and approving execution of the Sale Agreement and the Management Agreement and 
performance of the transactions contemplated thereby; 
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(d) the Incumbency Certificate of the appropriate officers or authorized 
representatives of the Buyer; and 

In addition, we have reviewed such matters of law as we have deemed necessary for the 
rendering of the opinions contained herein. 

In rendering the following opinions, we have assumed and relied upon (i) the genuineness 
of all signatures (other than the Buyer); (ii) the authenticity and completeness of all documents 
submitted to us as originals and the conformity to original documents of all documents submitted 
to us as PDF, electronic, certified or photostatic copies; (iii) the accuracy and completeness of all 
the Organizational Documents of the Buyer made available to us; (iv) there has not been any 
mutual mistake of fact or misunderstanding, fraud, duress, criminal activity or undue influence; 
(v) the conduct of all the parties and their respective agents has complied with any requirement 
of good faith and fair dealing; (vi) there are no agreements or understandings among the parties 
to the Transaction Documents, written or oral, and there is no usage of trade or course of prior 
dealings among the parties that would, in either case, define, supplement or otherwise qualify the 
terms and conditions of the Transaction Documents; (vii) the constitutionality or validity of a 
relevant statute, rule, regulation or agency action is not at issue unless a reported decision in the 
State of Arizona has specifically addressed, but not resolved, or has established, its 
unconstitutionality or invalidity; (viii) all parties (other than the Buyer) have the power, authority 
and capacity to execute, deliver and perform the Transaction Documents and that there are no 
facts or circumstances relating to you that might prevent you from enforcing any of the rights to 
which our opinion relates; (ix) the enforceability of the Transaction Documents against all 
parties other than the Buyer; (x) each party to the Transaction Documents (other than the Buyer) 
has satisfied the legal requirements which are applicable to it to the extent necessary to make the 
Transaction Documents enforceable against it; (xi) no party to the Transaction Documents will in 
the future take any discretionary action (including any decision not to act) permitted under the 
Transaction Documents which would result in a violation of law or constitute a breach or default 
under any agreements, other than the Transaction Documents, to which any party to the 
Transaction Documents is a party or by which its property is bound, or under any court, 
arbitrator or administrative order, writ, judgment, or decree that names any party to the 
Transaction Documents and is specifically directed to its property; (xii) all parties will act in 
accordance with, and refiain from taking any action which is forbidden by, the terms and 
conditions of the Transaction Documents and that you will perform all of your obligations under 
the Transaction Documents; and (xiii) adequate consideration at law has been paid under the 
Transaction Documents. 

We have not conducted any other investigation to confirm any facts set forth in the 
Organizational Documents and in the Transaction Documents and the other documents called 
forth therein, and we have not conducted any independent investigation to confirm the facts upon 
which the opinions set forth herein are based. 

Based solely upon the foregoing and subject to the assumptions, qualifications and 
limitations herein stated, we are of the opinion that: 

1. The Buyer is an Arizona municipal corporation and is organized, validly existing 
and in good standing under the laws of the State of Arizona. 
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2. The Buyer has the power and authority to execute and deliver the Transaction 
Documents to which it is a party, to consummate the transactions contemplated thereby and to 
perform its obligations thereunder. 

3. The execution and delivery by the Buyer of the Transaction Documents to which 
the Buyer is a party, the consummation by the Buyer of the transactions contemplated by such 
Transaction Documents and the performance of the Buyer’s obligations therein have been duly 
authorized andor ratified by all necessary action of the Buyer. 

4. The Transaction Documents to which the Buyer is a party have been duly 
executed and delivered by the Buyer and constitute the valid and legally binding obligations of 
the Buyer, enforceable against the Buyer in accordance with their respective terms. 

5.  No consent or action of, or filing or registration with, any governmental or public 
regulatory body or authority is required to authorize, or is otherwise required in connection with 
either the execution and delivery by the Buyer of the Transaction Documents to which it is a 
party or the incurrence by the Buyer of its obligations under the Transaction Documents to which 
it is a party, except as may be have been obtained, made or taken prior to the date hereof. 

6.  The execution and delivery of the Transaction Documents by the Buyer do not, 
and the compliance with the terms of the Transaction Documents to which it is a party will not 
(A) result in a violation of the Buyer’s Organizational Documents, (B) result in a breach of or 
default under any agreements or instruments (other than the Transaction Documents) to which 
the Buyer is a party, except for those agreements with respect to which any breach, default or 
violation thereof in the aggregate would not have a material adverse effect on the Buyer or the 
ability of the Buyer to perform its obligations under the Transaction Documents to which it is a 
party; or (C) result in any violation of any applicable Federal or State of Arizona law or statute, 
rule or regulation to which the Buyer is subject, or any judgment, order, writ, injunction or 
decree of any court or other tribunal located in the State of Arizona directed against and naming 
the Buyer, except where any such violations in the aggregate would not have a material adverse 
effect on the Buyer, or the ability of the Buyer to perform its obligations under the Transaction 
Documents. 

7. There is no action, suit, proceeding, inquiry or investigation at law or in equity or 
by or before any governmental instrumentality or other agency pending or, to our knowledge, 
now threatened against or affecting the Buyer or to which the Buyer are or may be a party or to 
which the property of the Buyer is or may be subject, wherein an unfavorable decision, ruling or 
finding would adversely affect: (i) the existence or organization of the Buyer or the title to office 
of any officer of the Buyer or any power of the Buyer; (ii) the validity or enforceability of the 
proceedings taken by the Buyer for the authorization, execution and delivery by the Transaction 
Documents; (iii) the validity or enforceability of the Transaction Documents; or (iv) the 
transactions contemplated by the Transaction Documents. 

Our opinions are based on the assumptions (upon which we have relied with your 
consent) and subject to the qualifications and limitations, set forth in this letter, including the 
following: 
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1. For purposes of rendering the opinions set forth herein, we have assumed that the 
Transaction Documents are governed and interpreted by the laws of the State of Arizona. We 
express no opinion whatsoever with respect to any rules of choice or conflicts of laws. 

2. We have assumed for purposes of this opinion that: (a) the parties to the 
Transaction Documents other than the Buyer (the “Other Parties”) are duly organized, validly 
existing and in good standing with full power and authority to enter into, execute, deliver and 
perform the Transaction Documents and their respective obligations thereunder; (b) the 
Transaction Documents have been duly authorized by the Other Parties and the Other Parties 
have duly executed and delivered the Transaction Documents to which they are signatories; (c) 
the Other Parties have satisfied those legal requirements that are applicable to each of them to the 
extent necessary to make the Transaction Documents enforceable against each of them; (d) any 
contracts, agreements, or instruments to which the Other Parties are a party or by which its or 
their property is bound, other than the Transaction Documents, will be enforced as written (e) the 
Other Parties have complied with all legal requirements pertaining to each of their status as such 
status relates to their rights to enforce the Transaction Documents against the Buyer; ( f )  each 
natural person executing any of the Transaction Documents is legally competent; (g) all 
signatures are genuine, the Transaction Documents submitted to us as originals are authentic and 
the Transaction Documents submitted to us as copies conform to the originals; (h) all 
Transaction Documents are complete or will be appropriately completed (including, without 
limitation, all amendments and exhibits thereto); (i) any certifications dated prior to Closing 
remain true as of Closing; (i) there has not been any mutual mistake of fact or misunderstanding, 
fiaud, duress or undue influence; (k) the conduct of the parties to the Transaction Documents has 
complied with any requirement of good faith, fair dealing and conscionability; (1) the Other 
Parties and any agent acting for the Other Parties in connection with the Transaction have acted 
in good faith and without notice of any defense against the enforcement of any rights created by, 
or adverse claim to any property or security interest transferred or created as part of, the 
Transaction Documents; (m) there are no agreements or understandings among the parties, 
written or oral, and there is no usage of trade or course of prior dealing among the parties that 
would, in either case, define, supplement or qualifl the terms of the Transaction Documents; (n) 
the Buyer hold the requisite title and rights to any property involved in the transactions 
contemplated by the Transaction Documents; and (0) the Buyer will obtain all permits and 
governmental approvals required, and take all actions similarly required, relevant to 
consummation of the Transaction Documents or performance of the Transaction Documents. 

3. We also assume that if the consent of any other person or entity is required to the 
assignment of any contract, agreement, instrument, lease, license, permit, warranty or approval, 
that such consent has been received and such consent was given by the person or entity required 
and properly authorized to grant such consent. We note that we have no actual knowledge of the 
occurrence of any of the matters described in clauses (j) or (m), above, nor do we have any actual 
knowledge that any of the parties to the Transaction Documents have not complied with the 
requirement of good faith, fair dealing, and conscionability as assumed by clauses (k) or (l), 
above. We have not made any independent investigation or inquiry concerning the business or 
financial condition of the Buyer or concerning the operation, management, use or other dealings 
with the property of the Buyer. 
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4. Our opinions are subject to: (i) the effect of applicable bankruptcy, insolvency, 
reorganization, arrangement, moratorium, fi-audulent transfer or fraudulent conveyance and other 
similar laws affecting creditor’s rights generally; and (ii) limitations imposed by equitable 
doctrines, including without limitation, limitations upon the specific enforceability of provisions 
of the Transaction Documents, concepts of materiality, reasonableness (including commercial 
reasonableness of the sale or disposition of collateral), good faith and fair dealing, and the 
availability of injunctive relief or other equitable remedies (regardless whether considered in a 
proceeding in equity or at law). 

5.  We do not express any opinion on any matter not expressly addressed in this 
letter, and no other opinions should be implied therefiom. The opinions set forth herein are 
delivered based solely upon the facts, examinations, assumptions and other matters described 
herein as they exist as of the date hereof, and we have no obligation and disclaim any obligation 
to modify, supplement or update this opinion letter or otherwise to communicate with you with 
respect to events, changes in facts, law or matters which occur or come to our attention after the 
date hereof. This letter expresses our legal opinions as to matters set forth herein based on our 
professional judgment on the date hereof and is not to be construed as a guaranty or a warranty 
as to any legal or factual matter or that a court considering such matters would not rule in a 
manner contrary to the opinions expressed herein. 

This opinion is delivered only to you in connection with the transactions refmed to 
above and is solely for your benefit, and may be relied upon only by you. This opinion may not 
be relied upon by, nor copies delivered to, any other person without our express prior written 
consent; provided, however, that copies may be delivered to your counsel. This opinion letter is 
provided as a legal opinion only and not as a guarantee or warranty of the matters discussed 
herein. This opinion letter is given as of the date hereof and we undertake no obligation, and 
hereby disclaim any obligation, to update or supplement this opinion in response to a subsequent 
change in the law or hture events affecting the Buyer or the transactions contemplated by the 
Transaction Documents. 

Respectfully Submitted, 
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EXHIBIT H 

FORM OF OPINION OF COUNSEL TO SELLER 

Town of Florence, Arizona 

Re: Asset Purchase and Lease Agreement by and between the Town of Florence (“Buyer”) 
and Johnson Utilities, L.L.C. (“Seller”) and Management Agreement by and between 
Buyer and Seller 

Ladies and Gentlemen: 

We have acted as counsel to Johnson Utilities, L.L.C., an Arizona limited liability 
company (the “Seller”) in connection with (a) the Asset Purchase and Lease Agreement, dated as 
of [ 1, 2014 (the “Sale Agreement”) by and between the Seller and the Town of Florence, 
Arizona (the “Buyer”), an Arizona municipal corporation, and (b) the Management Agreement, 
dated as of [ 1,2014 between the Buyer and the Seller. This opinion is delivered to you 
pursuant to Section 3.02(f) of the Sale Agreement. 

In rendering this opinion, we have reviewed an executed copy of each of the following 
documents (collectively, the “Organizational Documents”): 

(a) Articles of Organization of the Seller dated [ 1, as certified by the 
Arizona Secretary of State, and the Operating Agreement of the Seller, certified by an authorized 
officer of Seller, dated [ 1; and 

(b) 
for Seller. 

Certificates of Existence issued [ 1, by the Arizona Secretary of State 

We have also reviewed an executed copy of each of the following documents 
(collectively, the “Transaction Documents”): 

(a) the Sale Agreement executed by the Seller; 

(b) the Management Agreement executed by the Seller; 

(c) the Officer’s Certificates of the appropriate officers or authorized representatives 
of the Seller, certifying that (i) each covenant and agreement of the Seller to be performed prior 
to or as of the Closing pursuant to the Sale Agreement and the Management Agreement has been 
performed, (ii) each representation and warranty of the Seller is true and correct on the Closing 
Date, as if made on and as of the Closing, and (iii) the resolutions of the Seller attached thereto 
authorizing and approving execution of the Sale Agreement and the Management Agreement and 
performance of the transactions contemplated thereby; and 

(d) the Incumbency Certificate of the appropriate officers or authorized 
representatives of the Seller. 
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In addition, we have reviewed such matters of law as we have deemed necessary for the 
rendering of the opinions contained herein. 

In rendering the following opinions, we have assumed and relied upon (i) the genuineness 
of all signatures (other than the Seller); (ii) the authenticity and completeness of all documents 
submitted to us as originals and the conformity to original documents of all documents submitted 
to us as PDF, electronic, certified or photostatic copies; (iii) the accuracy and completeness of all 
the Organizational Documents of the Seller made available to us; (iv) there has not been any 
mutual mistake of fact or misunderstanding, fraud, duress, criminal activity or undue influence; 
(v) the conduct of all the parties and their respective agents has complied with any requirement 
of good faith and fair dealing; (vi) there are no agreements or understandings among the parties 
to the Transaction Documents, written or oral, and there is no usage of trade or course of prior 
dealings among the parties that would, in either case, define, supplement or otherwise qualify the 
terms and conditions of the Transaction Documents; (vii) the constitutionality or validity of a 
relevant statute, rule, regulation or agency action is not at issue unless a reported decision in the 
State of Arizona has specifically addressed, but not resolved, or has established, its 
unconstitutionality or invalidity; (viii) all parties (other than the Seller and the Manager) have the 
power, authority and capacity to execute, deliver and perform the Transaction Documents and 
that there are no facts or circumstances relating to you that might prevent you fiom enforcing any 
of the rights to which our opinion relates; (ix) the enforceability of the Transaction Documents 
against all parties other than the Seller and the Manager; (x) each party to the Transaction 
Documents (other than the Seller and the Manager) has satisfied the legal requirements which are 
applicable to it to the extent necessary to make the Transaction Documents enforceable against 
it; (xi) no party to the Transaction Documents will in the future take any discretionary action 
(including any decision not to act) permitted under the Transaction Documents whch would 
result in a violation of law or constitute a breach or default under any agreements, other than the 
Transaction Documents, to which any party to the Transaction Documents is a party or by which 
its property is bound, or under any court, arbitrator or administrative order, writ, judgment, or 
decree that names any party to the Transaction Documents and is specifically directed to its 
property; (xii) all parties will act in accordance with, and refiain fiom taking any action which is 
forbidden by, the terms and conditions of the Transaction Documents and that you will perform 
all of your obligations under the Transaction Documents; and (xiii) adequate consideration at law 
has been paid under the Transaction Documents. 

We have not conducted any other investigation to confirm any facts set forth in the 
Organizational Documents and in the Transaction Documents and the other documents called 
forth therein, and we have not conducted any independent investigation to confirm the facts upon 
which the opinions set forth herein are based. 

Based solely upon the foregoing and subject to the assumptions, qualifications and 
limitations herein stated, we are of the opinion that: 

1. The Seller is a limited liability company organized, validly existing and in good 
standing under the laws of the State of Arizona. 
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2. The Seller has the power and authority to execute and deliver the Transaction 
Documents to which it is a party, to consummate the transactions contemplated thereby and to 
perform its obligations thereunder. 

3. The execution and delivery by the Seller of the Transaction Documents, the 
consummation by the Seller of the transactions contemplated by such Transaction Documents 
and the performance of the Seller’s obligations therein have been duly authorized andor ratified 
by all necessary limited liability company action of the Seller. 

4. The Transaction Documents have been duly executed and delivered by the Seller 
and constitute the valid and legally binding obligations of the Seller, enforceable against the 
Seller in accordance with their respective terms. 

5.  No consent or action of, or filing or registration with, any governmental or public 
regulatory body or authority is required to authorize, or is otherwise required in connection with 
either the execution and delivery by the Seller of the Transaction Documents or the incurrence 
by the Seller of its obligations under the Transaction Documents, except as may be have been 
obtained, made or taken prior to the date hereof. 

6. The execution and delivery of the Transaction Documents by the Seller do not, 
and the compliance with the terms of the Transaction Documents will not (A) result in a 
violation of the Seller’s Organizational Documents, (B) result in a breach of or default under any 
agreements or instruments (other than the Transaction Documents), except for those agreements 
with respect to which any breach, default or violation thereof in the aggregate would not have a 
material adverse effect on the Seller or the ability of the Seller to perform its obligations under 
the Transaction Documents; or (C) result in any violation of any applicable Federal or State of 
Arizona law or statute, rule or regulation to which the Seller is subject, or any judgment, order, 
writ, injunction or decree of any court or other tribunal located in the State of Arizona directed 
against and naming the Seller, except where any such violations in the aggregate would not have 
a material adverse effect on the Seller, or the ability of the Seller to perform its obligations under 
the Transaction Documents to which it is a party. 

7. There is no action, suit, proceeding, inquiry or investigation at law or in equity or 
by or before any governmental instrumentality or other agency pending or, to our knowledge, 
now threatened against or affecting the Seller or to which the Seller is or may be a party or to 
which the property of the Seller is or may be subject, wherein an unfavorable decision, ruling or 
finding would adversely affect: (i) the existence or organization of the Seller or the title to office 
of any officer of the Seller or any power of the Seller; (ii) the validity or enforceability of the 
proceedings taken by the Seller for the authorization, execution and delivery by the Transaction 
Documents; (iii) the validity or enforceability of the Transaction Documents; or (iv) the 
transactions contemplated by the Transaction Documents. 

Our opinions are based on the assumptions (upon which we have relied with your 
consent) and subject to the qualifications and limitations, set forth in this letter, including the 
following: 
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1. For purposes of rendering the opinions set forth herein, we have assumed that the 
Transaction Documents are governed and interpreted by the laws of the State of Arizona. We 
express no opinion whatsoever with respect to any rules of choice or conflicts of laws. 

2. We have assumed for purposes of this opinion that: (a) the parties to the 
Transaction Documents other than the Seller (the “Other Parties”) are duly organized, validly 
existing and in good standing with full power and authority to enter into, execute, deliver and 
perform the Transaction Documents and their respective obligations thereunder; (b) the 
Transaction Documents have been duly authorized by the Other Parties and the Other Parties 
have duly executed and delivered the Transaction Documents to which they are signatories; (c) 
the Other Parties have satisfied those legal requirements that are applicable to each of them to the 
extent necessary to make the Transaction Documents enforceable against each of them; (d) any 
contracts, agreements, or instruments to which the Other Parties are a party or by which its or 
their property is bound, other than the Transaction Documents, will be enforced as written (e) the 
Other Parties have complied with all legal requirements pertaining to each of their status as such 
status relates to their rights to enforce the Transaction Documents against the Seller; (0 each 
natural person executing any of the Transaction Documents is legally competent; (g) all 
signatures are genuine, the Transaction Documents submitted to us as originals are authentic and 
the Transaction Documents submitted to us as copies conform to the originals; (h) all 
Transaction Documents are complete or will be appropriately completed (including, without 
limitation, all amendments and exhibits thereto); (i) any certifications dated prior to Closing 
remain true as of Closing; (j) there has not been any mutual mistake of fact or misunderstanding, 
fkaud, duress or undue influence; (k) the conduct of the parties to the Transaction Documents has 
complied with any requirement of good faith, fair dealing and conscionability; (1) the Other 
Parties and any agent acting for the Other Parties in connection with the Transaction have acted 
in good faith and without notice of any defense against the enforcement of any rights created by, 
or adverse claim to any property or security interest transferred or created as part of, the 
Transaction Documents; (m) there are no agreements or understandings among the parties, 
written or oral, and there is no usage of trade or course of prior dealing among the parties that 
would, in either case, define, supplement or qualify the terms of the Transaction Documents; (n) 
the Seller hold the requisite title and rights to any property involved in the transactions 
contemplated by the Transaction Documents; and (0) the Seller will obtain all permits and 
governmental approvals required, and take all actions similarly required, relevant to 
consummation of the Transaction Documents or performance of the Transaction Documents. 

3. We also assume that if the consent of any other person or entity is required to the 
assignment of any contract, agreement, instrument, lease, license, permit, warranty or approval, 
that such consent has been received and such consent was given by the person or entity required 
and properly authorized to grant such consent. We note that we have no actual knowledge of the 
occurrence of any of the matters described in clauses (j) or (m), above, nor do we have any actual 
knowledge that any of the parties to the Transaction Documents have not complied with the 
requirement of good faith, fair dealing, and conscionability as assumed by clauses (k) or (l), 
above. We have not made any independent investigation or inquiry concerning the business or 
financial condition of the Seller or concerning the operation, management, use or other dealings 
with the property of the Seller. 
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4. Our opinions are subject to: (i) the effect of applicable bankruptcy, insolvency, 
reorganization, arrangement, moratorium, hudulent transfer or fraudulent conveyance and other 
similar laws affecting creditor’s rights generally; and (ii) limitations imposed by equitable 
doctrines, including without limitation, limitations upon the specific enforceability of provisions 
of the Transaction Documents, concepts of materiality, reasonableness (including commercial 
reasonableness of the sale or disposition of collateral), good faith and fair dealing, and the 
availability of injunctive relief or other equitable remedies (regardless whether considered in a 
proceeding in equity or at law). 

5. We do not express any opinion on any matter not expressly addressed in this 
letter, and no other opinions should be implied therefi-om. The opinions set forth herein are 
delivered based solely upon the facts, examinations, assumptions and other matters described 
herein as they exist as of the date hereof, and we have no obligation and disclaim any obligation 
to modify, supplement or update this opinion letter or otherwise to communicate with you with 
respect to events, changes in facts, law or matters which occur or come to our attention after the 
date hereof. This letter expresses our legal opinions as to matters set forth herein based on our 
professional judgment on the date hereof and is not to be construed as a guaranty or a warranty 
as to any legal or factual matter or that a court considering such matters would not rule in a 
manner contrary to the opinions expressed herein. 

This opinion is delivered only to you in connection with the transactions referred to 
above and is solely for your benefit, and may be relied upon only by you. This opinion may not 
be relied upon by, nor copies delivered to, any other person without our express prior written 
consent; provided, however, that copies may be delivered to your counsel. This opinion letter is 
provided as a legal opinion only and not as a guarantee or warranty of the matters discussed 
herein. This opinion letter is given as of the date hereof and we undertake no obligation, and 
hereby disclaim any obligation, to update or supplement this opinion in response to a subsequent 
change in the law or future events affecting the Seller, the Manager or the transactions 
contemplated by the Transaction Documents. 

Respectfully Submitted, 
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EXHIBIT I 

SCHEDULE OF REAL ESTATE 

Wells 
Name 

Silverado Well No. 1 
Anthem No 3 
Johnson Ranch 5 
Circle Cross 1 
Morning Sun Farms Well 1 
Pecan WRP Monitor Well 
Pecan WRP Monitor Well 2 
Oasis 1 
Oasis 2 
oasis 3 
San Tan Number 1 
San Tan Number 2 
Rancho Sendero No. 2 
Johnson Ranch 7 * 
Skyline 1 
Johnson Ranch 3 * 
Johnson Ranch 4 
Crestfield Manor 1 - Future 
Crestfield Manor 2 - Future 
Ricke 1 
Ricke 3 
Morning Sun Farms Well 2 
Hardison Well No 1 
Magma well NO. 1 
Magma Well No 2 
Attaway Well, Section 13 
Rancho Sendero No. 1 
Anthem No. 2 
Anthem No. 4 
Secl 1 WWTP Mon Well* 
Edwards Road 2 
WildHorse 1 
San Tan WRP Monitor Well 
AnthemNo. 1 
Bella Vista Well No. 1 
Ellsworth Well 
Monterra Wells 

Assessor Parcel No. 
2 10-34-022C 
2 1 1-0 1-003 
2 10-20-005 

210-07-001H2 
509-02-002L 
104-22-008D 
104-22-008D 
200-75-2590 
200-24-089B 
200-24-089B 
509-02-2 14A 
509-02-214A 
2 1 1-02-006 

2 10-20-00 1H 
509-02-028D6 
2 10-2 1 -004B 1 
2 10-20-0040 
200-13-666A 
200- 13-666C 
2 10-36-002D 
210-36-002B 
509-03-002H 
2 10-2 1 -002D 
210-40-019C 
2 10-40-0 19B 
2 10-12-00 1D 
2 1 1 -02-004B 
211-01-0080 
2 1 1-0 1-0040 
200-24-09 1 
2 10-28-01 8 
200-74-0850 

509-02-062D3 
211-01-0070 
210-23-001 J 
In Progress 
In Progress 
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Water Plants 
Name Assessor Parcel No. 

Silverado Water plant 210-34-022C 
San Tan Water Storage 509-02-057B 
Circle Cross Water Plant 210-07-001H 
Oasis Water Plant 200-24-089A 
CAP Pump Station No, 1 2 10-20-003R 
Rancho Senden, Water Plant 2 1 1-02-0060 
Wild Horse Water Plant 200-74-0850 
Edwards Road Water Plant 2 10-28-00 1B 
Ricke Water Plant 210-36-002D 
Morning Sun Farms W. P. 509-03-002H 
Bella Vista Water Plant 210-23-001 J 
Anthem Water Plant 21 1-01-0070 
Johnson Ranch Water Plant 210-20-001 J 
RO system 2 10-20-001 J 

Lift Stations 
Name Assessor Parcel No. 

Superstition Views 210-64-061B 
Circle Cross #1 21 0-07-005H 
Circle Cross #2 509-03-001D 
Magma Lift Station 2 10-38-003B 
4D/4F 210-66-951B 
Crestfield Manor Lift Station 200- 13-666B 
Quail Run Lift Station 2 10-24-452B 
Ocotillo Crossing 104-87-1 52B 
Copper Basin # 1 2 10-67499B 
Pecan Station 104-22-008D 
Oasis Sunrise 200-24-089B 
Rancho Bella Vista North Phase 1 2 10-71-937D 
Laredo Ranch Lift Station 109-27-310B 
Cambria Lift Station (the Links) 104-87-073E 
Cambria L.S. Upgrade 104-22-0406 
Station 4A 210-66-9516 
Station Unit 6 2 10-54-0410 
Copper Basin #2 210-73-007B 
Morning Sun Farms 509-03-003M 
JR Unit 29 210-76-337A 
14-52B Lift Station 210-66-95 1C 

Meadow Vista Lift Station 109-2 1-5050 
Magic Ranch Phase 111 200-03-53 10 
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Rancho Bella Vista North Phase 2 
Magic Ranch 
Joy Drive Lift Station 
The Parks Lift Station 
Johnson Farms Lift Station 
Archer Meadows Lift Station 
Ironwood Crossing Lift Station 
Coolidge High School 
Combs School 
San Tan Station 
Reuse Station 
Main Station 

Belcara 
Mitchell Trail 

whitewing 

210-71-937E 
2 10-75-5 16A 
109-26-820A 
104-98-1 140 
104-22-0 12L 
104-22-028Y 
104-25-002E 
509-19-7000 
104-22-7120 

509-02-062D3 
200-24-003D5 
2 10-20-000 1 J 

In Process 
In Process 
In Process 

Wastewater Reclamation Plants 
Name Assessor Parcel No. 

Pecan Water Reclamation Plant 104-22-008M 
Section 11 WWTP 200-24-09 10 
Precision 2 10-20-003J 
San Tan Water Reclamation Plant 509-02-062D 
Anthem WRP 21 1-02-0050 
Copper Basin 210-25-002B 

Oasis Golf Course 
Name Assessor Parcel No. 

Oasis Golf Course 200-24-090 
Oasis Golf Course 200-24-089B 

1-3 
48 12-7101 4070.7 



YEAR 
2013 
2013 
2013 
2013 
2012 
2012 
2004 
2003 
2001 
1997 
1999 
2003 
201 1 
201 1 
2003 
2004 
2005 
2005 
2005 
2005 
2006 
2006 
2007 
201 1 
2008 
2000 
1990 

EXHIBIT J 

PERSONAL PROPERTY 

Vehicles 

MODEL 
Chevy Silv 4x4 

Chevy Sil 
Chevy Sil 
Chevy Si1 

Chevy Tahoe 
Chevy Silv 4x2 

Ford (Explorer) 4DSW 
INT'L 430 TK 

Chevy Van 
Ford lT8000/ Crane 

Dodge 1 TN P/U (RAM) 
Chevy S-10 

Chevy Colorado 
Chevy Colorado 
Chevy Colorado 
Chevy Silverado 
Chevy Colorado 
Chevy Colorado 
Chevy Colorado 
Chevy Colorado 

Chevy Tahoe 
Chevy Tahoe 271 

Ford Ranger 
Chevy Colorado 

Ford F150 
FRTLNR Tractor 

KENWORTH W90 TKTR 

vIN# 
1 GCNKPEAXDZl63542 
1 GCNCPEX7DZl39829 
lGCNKPEA6DZ122373 
lGCNCPEXXDZ137699 
lGNSCCE03CR15 1206 
lGCNCPEX8CZ35 1248 
lFMZU64K34ZB34167 

1 HTMMAAL53H594937 
lGCHG35Rllll38049 

1 FDZU82EXVVA28 834 
1B7MC33 6 1XJ649823 
lGCCS14H038243 181 

lGCCCSBF91B813 1208 
1 GCCCSBF98B2 13 1 156 
lGCEC14V43Z350479 
lGCEK14V54Z179844 
lGCCS 148958 171593 
lGCCS148158171801 
lGCEC14XX5Z30110 
lGCEC14X15Z300630 
1 GNEKl3ZX6 J 124092 
lGNEKl3T56R12505 1 
lFTYRlOU77PA49 120 
lGCCSBF99B813 1733 
lFTRF12268KB81941 

1FUYDSEBXYLG 14587 
lNKWLBOXOLS548 128 
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Equipment List 
Item Descriution 
Safety Tripod Winch and Cable 
TL-6035 Forklift 
6" Trash Pump 
Massey Ferguson Tractor 263 (0000H06131) 
Godwin 6" Dri-prime Pump Model DCl5OM 
Auger Post Hole Digger 
Honda Generator 
Ramset Gun/ Powder activated 
Saw Drill 
Drill 
Concrete Vibrator 
Nail Gun 
Auger & Bit 
Cement Drill 
Topcon Rotating Laser 
Theodolite Surveying Equip 
Magnum Power Piston (paint spayer) 
Trailer Jet unit 
Spectra Presision Laser LL300 
Sokkia B20 Automatic Level 
ForkLift 
ForkLift 
Solar Message Consturtion Board 
Light Lift 6330 

ID No. 
04922W 
60467-CVC 
06HJ100911 
268740 
0332772-1 7 
GCABT-2077980 
EG 3500 
F467136 
Al- - 604501949 
DO9 1402479 
0310-0067AVSD1 
132740--033 
140C8 
3 16090 
RT-SSA 
NIA 
BA114003 

S/N#10035435 
NIA 
600276A 
602428A 
NJA 
NL63KFMX2/9901NLll 

Club at Oasis 
State of Arizona Beer & Wine License 71 10069 

Item Description 
Tor0 groundmaster 4500-D 

Tor0 Ground 3500-D 
John Deere 3235C # 29D0049 
John Deere 3235C # 2XD034 

John Deere 2500 Green Mower 11 Blade 
John Deere 2500 Green Mower 11 Blade 
John Deere 2500 Green Mower 8 Blade 

Tor0 Workman 3300 
Club Car 
Club Car 

Express Dual 3000 reel Grinder 

Serial Number 
30856-27000088 
80839-2700008 16 
TC3235C020653 
TC3235C030323 
TC2500W30521 
TC2500W20124 
TC250ADO20630 
072 12-230000670 
RGO240-209521 
RG0431-412650 

13252 
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Angmaster 3000 Bedknife Grinder 
Tor0 Sand Pro 5020 

John Deere RC2072 Rotary Deck Mower 
Massey Ferguson Tractor 263 

EZ-Go Work Horse Utility Cart 
John Deere Gator 
John Deere Gator 

Lely Fertilizer Spreader 
Ryan Vert-cutter 
Ryan Vert-cutter 
Ryan Vert-cutter 

Hover Mower 
Hover Mower 

Welder 
Lawn Mower 

Slit Seeder 
Edger 

Sod Cutter 
Hedge Trimmer 

Chain Saw 
Weedeater 
Weedeater 
Weedeater 
Weedeater 

400 Gallon Sprayer 
Cold Water Pressure Washer # EP-30 1 15A 

Hot Water Pressure Washer # 1 1090330 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 

COmpresSQr 

13253 
0886-2 10000255 

5726E37454 
1168708 

MOOTURF00844 

10213-1 34 
507798 
508450 
508095 

GJAFE4164957 
GJAFE4 164985 

101048 
9 2 2 7 - 7 04 

5B5XG I 158VG 
82120 12366 

CAN006662862 
5 4 8 4 8 2  10 
286900327 
290880369 

T425 12005560 
T42512017164 
T425 12005572 
T42512005541 

No dn 
11060270-100367 
11090330-169806 

1073129 
1194384 
1386894 
1489156 
1073 136 
1194388 
1489155 
1012863 
1386893 
1104375 
1194387 
1073137 
1194371 
1386890 
1489157 
1073128 
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Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
Yamaha 48 Volt & Charger 
EZ Go Carts & Charges 
EZ Go Carts & Charges 
EZ Go Carts k Charges 
EZ Go Carts & Charges 
EZ Go Carts & Charges 
EZ Go Carts & Charges 
EZ Go Carts & Charges 

Club Cars 
Club Cars 
Club Cars 
Club cars 
Club Cars 

1489160 
1073132 
1194378 
1194372 
1194374 
1194383 
1 194370 
1489163 
1 194386 
1194367 
1489154 
1386892 
1073 134 
1194381 
1194373 
1238576 
1194380 
1238573 
1 194369 
1386891 
122-9290 
122-9293 
122-9288 
122-9296 
122-9287 
122-9289 
122-9295 

PH09 10-007334 
PH0910-00733 1 
PH0910-007373 
PHO9 10-007480 
PH0910-007330 
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EXHIBIT K 

ASSIGNED CONTRACTS 

All of the rights and benefits accruing to Seller in each of the contracts and agreements 
that relate to the Personal Property and the Inhtructure, including, without limitation, all 
customer service agreements, supply contracts, purchase orders and purchase commitments made 
by Seller in the ordinary course of the Business and all other choses in action, causes of action 
and other rights of every kind of Seller which are related to the Project, which include but are not 
limited to, Seller’s existing Central Arizona Project (“CAP”) contract and any pending 
applications to CAP, the Central Arizona Water Conservation District or the United States 
Bureau of Reclamation for new or additional allotments of CAP water, which the parties will, 
both before and after Closing, reasonably cooperate with one another in effecting the assignment 
thereof from Seller to Buyer. 
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EXEIIBIT L 

PROPRIETARY RIGHTS 

1. Arizona Department of Environmental Quality Aquifer Protection Permits for the Pecan, 
San Tan, Anthem and Section 11 Wastewater Treatment Plants 

2. Arizona Department of Water Resources Designation of Assured Water Supply for the 
Phoenix and Pinal active management areas 

3. Central Arizona Groundwater Replenishment Agreement 

4. Central Arizona Governments 208 Plan 

5.  Pinal County Franchise Agreements 

6. Town of Florence Operating Agreements 

7. There have been no claims against the Proprietary Rights. 
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EXHIBITM 

DESCRIPTION OF SELLER’S CONTRACTS 
PURSUANT TO SECTION 4.07(A) 

1. Pinal County Franchise Agreement 

2. 

3. 

4. 

Town of Florence Operating Agreement 

Central Arizona Groundwater Replenishment District Replenishment Agreement 

Arizona State Land Department Special Land Use Permit 

5.  

6.  

State Land Department Right of Way Agreements 

Central Arizona Water Conservation District Land Use Licenses 

M-1 
4812-7101 -0070.7 



EXHIBIT N 

DISCLOSURE OF EVENTS OF DEFAULT UNDER CONTRACTS 
PURSUANT TO SECTION 4.07(E) 

NONE. 
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EXHIBIT 0 

EXCEPTIONS TO TAX REPRESENTATIONS 
PURSUANT TO SECTION 4.08 

NONE. 
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EXHIBIT P 

DISCLOSURE OF UNENFORCEABLE CONTRACTS 
PURSUANT TO SECTION 4.07(B) 

NONE. 
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EXHIBIT Q 

DISCLOSURE OF REQUIRED CONSENTS 
PURSUANT TO SECTION 4.07(C) 

NONE. 
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EXHIBIT R 

EXCEPTIONS TO LITIGATION REPRESENTATIONS PURSUANT TO SECTION 4.09 

1. Johnson Utilities LLC dba Johnson Utilities Company v. Swing First Golf, LLC; In the 
Court of Appeals, State of Arizona, Division One, Case No. 1 CA-CV 13-0625 
(Maricopa County Superior Court Case No. CV2008-000141) 

2. Arizona Department of Environmental Quality Notice of Violation Numbers 92021, 
97512,102722,102257,103956 
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EXHIBIT T 

DISCLOSURE OF ENVIRONMENTAL NONCOMPLIANCE 
PURSUANT TO SECTION 4.12(A) 

1. Arizona Department of Environmental Quality Notice of Violation Numbers 92021, 
97512,102722,102257,103956 
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EXHIBIT U 

DISCLOSURE OF ACTIONS RESULTING IN ENVIRONMENTAL LIABILITY 
PURSUANT TO SECTION 4.12@) 

NONE. 
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EXHIBIT V 

DISCLOSURE OF SUBLEASES, ASSIGNMENTS AND 
LICENSES PURSUANT TO SECTION 4.04(C) 

NONE. 

v- 1 
4812-71014070.7 



EXHIBIT W 

RECORDS RELATING TO PROJECT AND CUSTOMERS 

All books, files, operating data and records (including both paper and electronic data and 
records) of Seller relating to the Project or the Customers, including without limitation, all 
customer lists, billing, financial, accounting, credit, regulatory and rate adjustment records, 
correspondence, budgets, all accounts receivable, excluding accounts receivable for water 
deliveries made by Seller prior to the close of escrow as reflected in Seller’s books and records 
as of close of escrow, and other similar documents and records, and including any books, 
records, files or data pertaining to the Project which Seller is required to maintain in accordance 
with any law, rule or regulation of any Governmental Agency; except proprietary information of 
Seller or personal information relating to Seller’s natural person principals. 
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EXHIBIT X 

MASTER UTILITY AGREEMENTS 

4/12/2005 
11/1/2007 
2/28/2007 

Anthem at Merri l l  Ranch 
Arizona Farms 
Bella Villanio 

I 11/1/2007 I Bella Vista Section 23 I 
12/19/2006 
6/7/2002 
10/14/2004 
6/27/2005 
3/10/2002 

Caballero 
Circle Cross Ranch I 
Circle Cross Ranch II 
Circle Cross Ranch llB 
Copper Basin 

1 3/22/2005 I Crestfield Manor @ Arizona Farms Village I 
2/8/2005 
5/20/2005 
9/17/1999 

Felix Farms 
Heritage Estates 
Johnson Ranch 

I 8/15/2005 I Manic Ranch, Parcel G and Portions of K & F and Unit 2 I 

11/18/2005 
8/11/2005 
2/2/2009 
3/10/2006 

I 11/1/2004 I Magic Ranch, Parcels B & C I 
Magma Ranch I 
Magma Ranch I I  
Merri l l  Ranch 
Mesa uite Tra i Is 

6/12/2013 
4/21/2005 
4/8/2003 

I 5/22/2003 I Morning Sun Farms I 
Quail Ranch 
Quail Run 
Rancho Bella Vista 

5/10/2001 
5/31/2007 
8/20/2013 
9/7/2006 

I 8/4/2004 I RanchoSendero I 

San Tan Heights 
San Tan Shadows 
Sherwood Park 
SILVERADO RANCH 

I 4/12/2006 I Salita del Sol @ San Tan I 

1/25/2007 
4/13/2004 
2/1/2003 

Skyview Farms 
Sonoran Villages 
SuDerstition Views 

I 2/9/2004 I Skvline Ranch I 

I 9/31/2005 I The Palms at Manic Ranch I 
I 2/21/2012 I The Village at Magic Ranch 
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5/25/2005 
4/30/2006 
9/11/2006 
1/20/2006 
12/28/2006 

I 1/26/2005 I Milagro I 

Trailside Village aka Ocotillo Trails 
Belcara at Pima Road 
Borgata Village Phase 1 
Ironwood Crossing 
Johnson Farms 

10/17/2002 
1/26/2005 
11/3/2004 
11/11/2004 

I 4/3/2014 I Johnson RanchEstates 

Pecan Estates 
Taylor Ranch 
Vineyard Estates 
Wavne Ranch 

I 3/7/2014 I Ironwood80 I 
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EXHIBIT Y 

MAINLINE EXTENSION AGREEMENTS 

Date 
08/12/13 
02/23/07 
0713 1/06 
10/27/06 
0713 1/06 
10/27/06 
0713 1/06 
10/27/06 
0713 1/06 
10/27/06 
0713 1/06 
0713 1/06 
0713 1/06 
0713 1/06 
12/08/06 
0713 1/06 
07/28/08 
1 212 8/09 
0713 1/06 
0 1/09/09 
0713 1/06 
0713 1/06 
0713 1/06 
0911 2/06 
0910 1 106 
0 1 /09/09 
01/09/09 
09/12/06 
01/09/09 
04/29/08 
05/29/08 
02/28/07 
10/30/09 
08/24/07 
10/26/O9 

Water Line Agreements 

Subdivision 
American Leadership Academy Charter School - Florence 
Anthem Market Place at Merrill Ranch 
Unit 2 Anthem at Merrill Ranch 
Unit 3 Anthem at Merrill Ranch 
Unit 4 Anthem at M d  Ranch 
Unit 5 Anthem at Merrill Ranch 
Unit 6 Anthem at Merrill Ranch 
Unit 7 Anthem at Merrill Ranch 
Unit 8 Anthem at Merrill Ranch 
Unit 9 Anthem at M d  Ranch 
Unit 10 Anthem at Merriil Ranch 
Unit 11 Anthem at Merrill Ranch 
Unit 12 Anthem at Merrill Ranch 
Unit 13 Anthem at M e d l  Ranch 
Unit 14 Anthem at Merrill Ranch 
Unit 15 Anthem at Merrill Ranch 
Unit 17 Anthem at Memll Ranch 
Unit 18 Anthem at Merrill Ranch 
Unit 19 Anthem at Merrill Ranch 
Unit 20 Anthem at Merrill Ranch 
Unit 21 Anthem at Merrill Ranch 
Unit 23 Anthem at Merrill Ranch 
Unit 25 Anthem at M d  Ranch 
Unit 27 Anthem at Merrill Ranch 
Unit 29 Anthem at Merrill Ranch 
Unit 35A Anthem at Merrill Ranch 
Unit 37 Anthem at Merrill Ranch 
Unit 39 Anthem at Merrill Ranch 
Unit 40 Anthem at M e d  Ranch 
Unit 50 Anthem at Memll Ranch 
Unit 54 Anthem at Merrill Ranch 
Bella Villagio 
Borgata at Hunt Highway (Retail) 
Borgata at San Tan; Unit 1 
Borgata Professional Plaza 
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Water Line Agreements 

10/22/12 
Central AZ College (San Tan Campus) and Bella Vista Farms Offsite 
Amment  

I 08/28/12 I Central AZ College (San Tan Campus), Phase 1 1 
06/07/02 Circle Cross Ranch; Phase 1; Parcels 1 & 4; portions of 2 & 5 (Laramie) 

Circle Cross Ranch; Phase 1; Parcels 3 & 6; portions of 2 & 5 (2 & 5 = 
I 06/07/02 I Laramie: 3 = Silverado i 

10/18/04 
10/18/04 
10/18/04 
10/18/04 
104 8/04 
10/18/04 
10/18/04 
10/18/04 
06/28/05 
06/28/05 
06/28/05 

Circle Cross Ranch; Phase 2; Parcel 6-B 
Circle Cross Ranch; Phase 2; Parcel 7 
Circle Cross Ranch; Phase 2; Parcel 8 
Circle Cross Ranch; Phase 2; Parcel 9 
Circle Cross Ranch; Phase 2; Parcel 10 
Circle Cross Ranch; Phase 2; Parcel 11 
Circle Cross Ranch; Phase 2; Parcel 14 
Circle Cross Ranch; Phase 2; Parcel 15 
Circle Cross Ranch; Phase 2B; Parcel 12 
Circle Cross Ranch; Phase 2B; Parcel 13 
Circle Cross Ranch Phase 2B: Parcel 16 
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Water Line Agreements 

07/27/04 
06/18/04 
06/23/04 
08/02/04 
09/29/04 
09/30/04 
124 3/04 
08/18/05 
03/10/05 
03/14/05 
04/04/05 
041 19/05 
05/03/05 
09/08/05 
09/09/05 
09/19/05 

Brennan, Lupita 
Turcotte, David 
Diamante Homes, Inc. 
Call Builders 
CBC incorporated 
Kent, Joel and Pat 
Schamac Custom Homes (W. Todd Schafer) 
WJB Construction 
Grant, Kelly & Mary 
Turcotte, David (These 3 in one file) 
Bell, Mark and Jody 
Taylor, Scott (Astoria Homes Inc) 

Neilson, Pat 
Cannon, Tom 
Turcotte. David 

Quintana Hill Estates 

09/26/05 I Davis, Greg 
09/20/05 
0 113 1/06 
12/15/05 
07/20/06 
06/14/06 

Fortuna, Dawn & David 
Hundley, Sterling 
Rounds, Rob 
Kempton, Mitch 
Gary 1, LLC 

0 1 11 6/08 
King, David 
Kastle Homes 
Calvario, Victor 
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Water Line Agreements 

10/09/09 
06/18/10 

Mullen, Steve 
Farnworth. Martin 

01/10/12 
03/06/14 
02/24/14 
12/31/98 
04/15/04 

Augusta Investments, LLC 
ELM (Jarel Morrow) 
ELM (Jarel Morrow) 
Johnson Ranch Golf Course 
Johnson Ranch Indieo Skv Blvd. - Construct Utilitv Plant 

031’15/00 
12/22/98 
12/22/98 
12/22/98 
12/22/98 
03/28/00 

Johnson Ranch Unit 1 (24/83= 107) $750.00 
Johnson Ranch Unit 2 
Johnson Ranch Unit 3A 
Johnson Ranch Unit 3B (Fairways) 
Johnson Ranch Unit 4A 
Johnson Ranch Unit 4B (The Greens) 
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02/27/03 
02/27/03 
02/27/03 
02/27/03 
02/27/03 
02/27/03 

I 04/15/04 I Johnson Ranch Unit 27, Phase 2 
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Johnson Ranch Unit 16 Phase 2 
Johnson Ranch Unit 16 Phase 3 
Johnson Ranch Unit 17 Phase 1 
Johnson Ranch Unit 17 Phase 2 & 3 
Johnson Ranch Unit 18 Phase 1 
Johnson Ranch Unit 18 Phases 2 & 3 

04/28/04 
08/14/02 
08/12/03 
09/10/03 
09/10/03 
04/15/04 
04/28/04 
04/28/04 
06/20/06 
04/15/04 

Johnson Ranch Unit 19,43,44 & 45 (Solera, Phs III) 
Johnson Ranch Unit 20 / 21 
Johnson Ranch Unit 22A 
Johnson Ranch Unit 22B 
Johnson Ranch Unit 23A 
Johnson Ranch Unit 23B 
Johnson Ranch Unit 24 
Johnson Ranch Unit 25 
Johnson Ranch Unit 26B 
Johnson Ranch Unit 27. Phase 1 



Water Line Agreements 

Y-5 
4812-7101-0070.7 



Water Line Agreements 

Y-6 
48 12-7101 4070.7 



Water Line Agreements 

09/07/06 
09/07/06 
09/07/06 
09/07/06 
09/07/06 
09/07/06 

Silverado Ranch; Unit 1C 
Silverado Ranch Unit 1D 
Silverado Ranch; Unit 1E 
Silverado Ranch; Unit 1F 
Silverado Ranch; Unit 1G 
Silverado Ranch. Unit 1H 

0811 1/04 
08/11/04 
0811 1/04 
07/22/13 
02/01/03 
08/12/03 

4812-7101 -0O70.7 

Skyline Ranch; Phase 2, Parcel G 
Skyline Ranch; Phase 2, Parcel H 
Skyline Ranch; Phase 2, Parcel I 
St. Michael the Archangel Parish Hall 
Superstition Views Phase I 
Sunerstition Views Phase II 

08/29/08 
06/05/06 
12/29/98 
04/17/06 

Y-7 

Superstition Views Phase III 
Whitewing at San Tan Magma 
Wild Horse Estates Phase 1 
Wild Horse Estates Phase 2 



Sewer Line Agreements 

05/28/08 

05/14/07 

04/30/06 

02/28/07 

08/24/07 

10/02/07 

07/03/07 

Unit 54 Anthem at Merrill Ranch 
Banner Ironwood Medical Center, Phase I 
Belcara at Pima Road 
Bella Villagio 
Borgata at San Tan Unit 1 

Bulk Wastewater Treatment Agreement - ONLY 
Castlegate Ward Meeting House 1 

Y-8 
48 12-7101-OO70.7 



Sewer Line Agreements 

Y-9 
4812-71 01 4070.7 



Sewer Line Agreements 

06/20/06 

07/12/02 

08/20/03 

I 09/06/01 

Johnson Ranch Unit 32 

Johnson Ranch Unit 34 

Johnson Ranch Units 35 & 36 

Johnson Ranch Rural MetdTosco Unit 36 

Y-10 
48 12-71 01 -0070.7 



Sewer Line Agreements 

Y-11 
48 12-7101-OO70.7 



Sewer Line Agreements 

Y-12 
48 12-710 14070.7 



Sewer Line Agreements 

09/07/06 

09/07/06 

10/01/07 

08/18/04 
08/18/04 

0811 8/04 

08/18/04 

08/18/04 

0811 1/04 

SILVERADO UNIT 01G 

SILVERADO UNIT 01H 

Skyline Ranch Marketplace 
Skyline Ranch Phase 01 
Skyline Ranch Phase 01, Parcel A 
Skyline Ranch Phase 01, Parcel B 
Skyline Ranch Phase 01, Parcel C 

Skyline Ranch Phase 01, Parcel D 
Skyline Ranch Phase 02, Parcel A 

Y-13 
4812-71 01 -0070.7 



Sewer Line Agreements 

06/05/06 I Whitewing at San Tan Magma 

Y-14 
48 12-71 01-0070.7 



EXHIBIT 2 

DIAGRAM OF CERTIFICATED AREA 

[SEE ATTACHED] 

z- 1 
4812-7101 4070.7 



EXHIBIT AA 

LEGAL DESCRIPTION 

AA- 1 
4812-7101 -0070.7 



EXHIBIT BB 

INFRASTRUCTURE USED BY BUSINESS 

Wells, storage tanks, booster pumps, water mains, service lines, sewer lines, lift stations, 
water meters, manholes, valves and fire hydrants, communication antennas and associated 
equipment, electronic or otherwise, connected with, affixed to or utilized by the Project, 
including any equipment related to the SCADA system, wherever located, comprising the water 
and wastewater system used by the Project in connection with the provision of water and 
wastewater treatment utility services to customers within the Certificated Area, whether owned 
or leased. 

48 12-7101 -0070.7 
BB- 1 



April 3,2014 

HAND-DELNERED 

Commissioner Susan Bitter Smith 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

Re: Docket WS-02987A-13-0477 

Dear Commissioner Bitter Smith: 

Jeffrey W. Crockett 
Attomev at Law 
602.~5.4062 tel 
480.428.6076 fax ORIGINAL jcrockett@bhfs.com 

Arizona Corporation Commission 
DOCKETED 

APR 0 3 2014 

in your letter dated March 24, 2014, to the parties in the above-referenced docket, you requested 
responses to five questions. This letter provides the responses of Johnson Utilities, LLC (“Johnson 
Utilities- or the “Company“) to those questions. 

1. Do the parties agree that Johnson utilities currently serves customers who reside or am 
located outside the municipal boundaries of the Town of Flomce? If so, please provide an 
estimate of the number of such customers. 

Johnson Utilities serves customers who reside or are located outside the municipal boundaries of 
the Town of Florence, and the Company does not believe there is any disagreement among the parties on 
this point. As of December 2013, Johnson Utilities served approximately 20,780 water connections and 
approximately 28,825 sewer connections outside of the municipal boundaries of the Town of Florence. 

As a prefatory comment regarding the Company’s responses below, Johnson Utilities would note 
that last fall the Arizona Corporation Commission (“Commission“) approved the application of H20, Inc. to 
sell all of its assets to the Town of Queen Creek and to cancel its Certificate of Convenience and Necessity 
(“CC8N’) in Decision 74085 (Docket No. W-02234A-134237). An employee of the Town of Queen Creek 
informed counsel undersigned that the substantial majority (in excess of 85%) of the certificated territory of 
H20, Inc. was located outside of the Town’s municipal boundaries. In Decision 74085, the Commission 
imposed only two conditions upon the transfer of H20 Inc.’s assets to the Town of Queen Creek, as 
follows: 

IT IS FURTHER ORDERED that H20, inc. shall notify the Commission by a compliance 
filing in this docket of the successful close of escrow finalizing the sate of H20, Inc. to the 
Town of Queen Creek, within 30 days of the closing. 

One East Washington Street, Suite 2400 
Phoenix, Ai! 85004 
main 602.382.4040 

hhfc rnm Brownstein Hvatt Farber Schreck, LLP 

mailto:jcrockett@bhfs.com
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IT IS FURTHER ORDERED that our approval of this application is based upon the Town 
of Queen Creek's commitment to honor all liabilities of H20, Inc. relating to mainline 
extensions and customer deposits.' 

The conditions included in the approval of H20, Inc.'s application to transfer its assets to the Town 
of Queen Creek are certainly appropriate. However, for the reasons discussed below, Johnson Utilities 
respectfully submits that additional conditions on approval of the sale and transfer of the Company's assets 
to the Town of Florence such as those mentioned below would fall outside the Commission's authority and 
jurisdiction. 

2. Should provisions be made to ensure that existing customers who reside or am located 
outside of the municipal boundaries will be served by the Town of Florence? Why or why 
not? 

There is a statute in place which directly addresses this question and expressly requires the Town 
of Florence to provide water and wastewater service to existing customers of Johnson Utilities located 
outside of the municipal boundaries of the Town. Title 9, Chapter 5, Article 2 of the Ariiona Revised 
Statutes addresses municipal ownership of utilities. Specifically, A.R.S. Q 9-516(C) states as follows: 

A citv or town acauirina the facilities of a public service comration rendering 
utilitv service without the boundaries of such citv or town, or which renders utility 
service without its boundaries. shall not discontinue such service. once 
established. as long as such citv or town owns or controls such utility. A city or 
town which renders utility service outside of its boundaries as prescribed by this 
subsection shall not be prohibited from selling a part of its utility operation to 
another utility which operates under regulations prescribed by law. (emphasis 
added) 

Applying this statute to the facts of this case, the Town of Florence is a "city or town acquiring the 
facilities of a public service corporation [Johnson Utilities] rendering service without the boundaries of such 
city or town" by virtue of the Asset Purchase and Lease Agreement that will be executed between the Town 
and Johnson Utilities. As a result, the Town "shall not discontinue such service, once established, as long 
as such city or town owns or controls such utility." The plain language of this statute makes clear that the 
Town cannot discontinue water or wastewater service to existing customers of Johnson Utilities who reside 
or are located outside of the Town's municipal boundaries. 

There is Arizona case law directly on point addressing AR.S. Q 9-516(C). In Yuma Val/ey Land 
Co., LLC v. City of Yuma, 227 Ariz. 228, 256 P.3d 625 (App. Div. 1, 2011), a copy of which is attached 
hereto as Attachment 1, the Arizona Court of Appeals recently acknowledged that while a municipality has 
no duty to provide utility service to nonresidents absent a statutory or contractual obligation, under A.R.S. 
Q 9-516(C), "[olnce a municipality undertakes to provide service to nonresidents, it may not discontinue 
service as long as the municipality owns or controls the utility."2 The Commission can rest assured that, 
without any question, the Town of Florence cannot lawfully discontinue water and wastewater service to 
existing customers of Johnson Utilities on the grounds that they reside or are located outside the Town's 
municipal boundaries. Thus, any additional provisions by the Commission in this regard are simply not 
needed or warranted. The Company would note also that no such conditions were imposed in the case of 
H20, Inc., as discussed above. 

' Decision 74085 at p. 8, lines 1-6. 
Yuma Valley Land Co., LLC v. City of Yuma, 227 Ariz. 228,229,256 P.3d 625,626 (App. Div. 1,201 1). 
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Additionally, Johnson Utilities would point out that the Arizona Attorney General determined in 
1962 that conditions imposed upon a municipality by the Commission would fall outside of the 
Commission’s authority and jurisdiction. In Opinion No. 62-7 issued January 8, 1962, a copy of which is 
attached hereto as Attachment 2, the Attorney General opined as follows: 

The Corporation Commission has no jurisdiction to regulate the relationships between a 
municipality and its consumers, even though such consumers lie beyond the boundaries 
of the city. The relations between the municipality and its consumers can only be 
regulated through the Legislature. 

We consider it now settled law that the Ariiona Corporation Commission has no 
jurisdiction over the municipalities in either the regulation, purchase, a uisition or 
operation of their public utility activities within or without municipal boundaries. 9 
For all of the reasons set forth above, Johnson Utilities respectFully requests that the Commission 

abstain from imposing any conditions that would purport to apply to the Town of Florence. 

3. if  customers outside the municipl boundaries will be served by the Town of Florence, 
should provlslons be made to ensure that such are treated on an equal footing with those 
customers who reside or are located within the municipal boundaries? Why or why not? 

The Arizona Supreme Court has construed A.R.S. Q 9-516(C) as creating an implicit obligation on 
municipalities to ensure that rates for customers who reside or are located outside municipal boundaries 
are reasonable. In Jung v. City of Phoenix, 160 Ariz. 38, 770 P.2d 342 (Ariz. 1989), a copy of which is 
attached hereto as Attachment 3, the Arizona Supreme Court considered an appeal in a case where the 
City of Phoenix imposed increased water rates for residents located outside of the city‘s municipal 
boundaries. The Supreme Court ruled as follows: 

At the outset we point out that A.R.S. Q 9-516(C) speaks in terms of the city rendering 
utility service without its boundaries. The furnishing of utility service by a public service 
corporation is regulated by the Corporation Commission, and such utility service must be 
provided at reasonable rates. Although the Corporation Commission has no jurisdiction 
over municipal charges for utility service, we believe that the implication of reasonable 
rates for utility service must be read into A.R.S. Q 9-516(C). If such a construction is not 
adopted, a city could charge any rate it wished despite its effect on the nonresidents’ 
need for utility service. The legislature did not intend to place nonresidents of a city in 
such an impossible situation. The obligation of a city to continue utility service as 
required by A.R.S. Q 9-516(C) necessarily implies that the charges for such services will 
be at reasonable rates. 

* * 

The City [of Phoenix] does not contend that it does not have a legal duty to continue 
water service to the nonresidents. The statute at issue [A.R.S. Q 9-516(C)] clearly 
mandates such duty. As a consequence of that duty we hold that the city must provide 
water service at a reasonable rate. 

* * 

Arizona Attorney General Opinion No. 62-7 at pp. 4-5 3 
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In all cases, the city must have a reasonable basis for the discrimination in its charges. 
Delong v. Rucker, 302 S.W.2d 287 (1957). Proof that service of nonresidents involves 
greater expenses is sufficient to show a city acted reasonably in charging highre:] rates 
for nonresidents. See id. at 290, Collins v. Goshen, 635 F.2d 954 (2nd Cir. 1980). 

In addition to the obligation to maintain reasonable rates for non-resident customers implicit in 
AR.S. 5 9-516(C), there is another statute which prescribes the specific procedure that a municipality must 
follow in order to increase water or wastewater rates or rate components. A.R.S. Q 9-51 1.01 states as 
follows: 

A. A municipality engaging in a domestic water or wastewater business shall not 
increase any water or wastewater rate or rate component, fee or service charge 
without complying with the following: 

1. PreDare a written report or SUDDIV data supmrtina the increased rate or 
rate comwnent, fee or service charae. A copy of the report shall be 
made available to the public by filing a copy in the office of the clerk of 
the municipality governing board at least thirty days before the public 
hearing described in paragraph 2. 

2. Adopt a notice of intention bv motion at a reaular council meetina to 
increase water or wastewater rates or rate comwnents, fees or senrice 
charaes and set a date for a public hearing on the D ~ o D O S ~ ~  increase 
that shall be held not less than thirty days after adoption of the notice of 
intention. A copy of the notice of intention showing the date, time and 
place of the hearing shall be published one time in a newspaper of 
general circulation within the boundaries of the municipality not less than 
twenty days before the public hearing date. 

B. After holdina the public hearing, the governing body may adopt, by ordinance or 
resolution, the proposed rate or rate component, fee or sewice charge increase 
or any lesser increase. 

C. Notwithstanding section 19-142, subsection B, the increased rate or rate 
component, fee or sewice charge shall become effective thirty days after 
adoption of the ordinance or resolution. 

D. Anv Drowsed water or wastewater rate or rate component. fee or service charae 
adiustment or increase shall be iust and reasonable. 

E. Rates and charges demanded or received bv municipalities for water and 
wastewater service shall be iust and reasonable. Everv uniust or unreasonable 
rate or charae demanded or received bv a municiDalitv is prohibited and unlawful. 
(emphasis added) 

This statute ensures the reasonableness of rates adopted by a municipality because it requires 
that rate increases be justified by a study or data, that the Town provide prior public notice of any rate 
increases, and that a public hearing be held before any rate increases are implemented. Additionally, the 
statute prohibits as unlawful any rate increase that is not just and reasonable. Customers residing or 

Jung v. City of Phoenix, 160 Ariz. 38,770 P.2d 342,344-345 (Ariz. 1989) 
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located outside the Town’s municipal boundaries and served by the municipality may participate in the rate- 
setting process just like customers who reside or are located within the municipal boundaries. Thus, the 
statute quoted above provides due process and a meaningful opportunity to participate in the rate setting 
process for all customers who receive water service or wastewater service from the Town, regardless of 
their service address. 

Wb specific reference to water service, there is yet another statute which ensures that customers 
outside of the Town’s municipal boundaries are treated fairly by the municipalrty. A.R.S. Q 9-51 1(A) states 
as follows: 

A. A municipal corporation may engage in any business or enterprise which may be 
engaged in by persons by virtue of a franchise from the municipal corporation, 
and may construct, purchase, acquire, own and maintain within or without its 
corporate limits any such business or enterprise. A municipal corporation may 
also purchase, acquire and own real property for sites and rightsqf-way for 
public utility and public park purposes, and for the location thereon of 
waterworks, electric and gas plants, municipal quarantine stations, garbage 
reduction plants, electric lines for the transmission of electricity, pipelines for the 
transportation of oil, gas, water and sewage, and for plants for the manufacture 
of any material for public improvement purposes or public buildings. If a 
municipality provides water to another municipality, the rates it charaes for the 
water to the public in the other municiDalitv shall be one of the following: 

1. The same or less than the rates it charges its own residents for water. 

2. The same or less than the rates the other municipality charges its 
residents for water. 

3. If the other municipality does not provide water, the average rates 
charged for water to the residents in the other municipality by private 
water companies. 

4. Rates determined by a contract which is approved by both municipalities 
and in which such rates are justified by a cost of service study or by any 
other method agreed to by both municipalities. (emphasis added) 

The plain language of this statute makes clear that the Town of Florence must treat water 
customers residing or located outside its municipal boundaries with fairness. 

Because the statutes and case law discussed above impose a clear and robust obligation on the 
Town of Florence to charge rates that are reasonable for customers located outside its municipal 
boundaries, and to provide a “reasonable basis” for any .“discrimination in its charges” under the Jung 
decision, additional provisions by the Commission are not needed or warranted. Moreover, Johnson 
Utilities would point out again that under Attorney General Opinion No. 62-7, any such conditions imposed 
upon the Town of Florence by the Commission would fall outside of the Commission’s authority and 
jurisdiction. The Company would also note that the Commission did not impose such conditions in the 
case of H20, Inc., as discussed above. 

For all of the reasons set forth above, Johnson Utilities respectfully requests that the Commission 
abstain from imposing any conditions that would purport to apply to the Town of Florence. 
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4. If such provisions should be made, please provide some recommendations warding the 
nature and substance of methods or processes to ensure equal treatment. 

For the reasons discussed above, Johnson Utilities submits that no additional provisions beyond 
the existing statutory mandates and supporting Arizona case law are needed or warranted to ensure the 
fair treatment of non-residents. Additionally, Johnson Utilities submits that the imposition of such 
conditions would fall outside of the Commission’s authority and jurisdiction, and the Commission did not 
impose such conditions in the recent case of H20, Inc., as discussed above. 

5. I note that in the application, Johnson Utilities states “For a period of 18 months following 
the acquisition the Town has no plans to change the rates charged to existing customers of 
Johnson Utilities.” Please provide comments regarding the duration and specific terms of 
this commitment. 

Representatives of the Town of Florence have informed Johnson Utilities that the Town does not 
intent to change the existing rates for water or wastewater service for at least 18 months after the 
acquisition. However, we would note that the Town currently charges a 5% franchise fee on the water and 
wastewater services provided to Johnson Utilities customers residing within the Town’s municipal 
boundaries. Once the acquisition closes, the 5% franchise fee will be eliminated for those customers. 
Representatives of the Town have also informed the Company that the Town will undertake and complete 
a full rate study in order to make a determination on any changes in future rates and charges. 

We hope that the Commission and the patties will find the information provided herein helpful in 
this case. 

cc: Docket Control (Original plus 13 copies) 
Chairman Bob Stump 
Commissioner Gary Pierce 
Commissioner Brenda Bums 
Commissioner Bob Burns 
Patties on the Service List for Docket WS-02987A-13-0477 
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west Law. 
256 P.3d 625 
227 Ariz. 228,256 P.3d 625,607 Ariz. Adv. Rep. 29 
(Cite as: 227 Ariz 228,256 P3d 625) 

H 

Court of Appeals of Arizona, 
Division 1, Department B. 

torial Real Estate, LLC; Saguaro Desert Land, Inc. and 
Parkway Place Development, LLC, Plain- 

YUMA VALLEY LAND COMPANY, LLC; Terri- 

tiffs/AppellaIlts, 
V. 

CITY OF YUMA, Defendant/Appellee. 

No. 1 CA-CV 10-0121. 
May 5,2011. 

Background: Developers brought declaratory judg- 
ment action against city, seeking confirmation that 
city was required to provide water and sewer services 
to their property. The Superior Court, Yuma County, 

missed the complaint, and developers appealed. 
NO. S1400CV200900840,Andre~ W. Gould, J., dis- 

Holding: The Court of Appeals, Brown, J., held that 
city was not obligated to provide services to the 
property, which was outside city limits. 

A f f i d  

West Headnotes 

[l] Municipal Corporations 268 -77 

268 Municipal Corporations 
2681X Public Improvements 

268IX(A) Power to Make Improvements or 

268k277 k. Improvements and works be- 
Grant Aid Therefor 

yond boundaries of municipality. Most Cited Cases 

Page 1 

A municipality operating a public utility may 
provide service to nonresidents, but no duty exists to 
provide service to nonresidents absent a statute or a 
coniractual obligation. 

121 Municipal Corporations 268 -277 

268 Municipal Corporations 
268M Public Improvements 

268IX(A) Power to Make Improvements or 

268k277 k. Improvements and works be- 
Grant Aid Therefor 

yond boundaries of municipality. Most Cited Cases 

Once a municipality undertakes to provide utility 
service to nonresidents, it may not discontinue service 
as long as the municipality owns or controls the utility. 
A.RS. Q 9-516(C). 

[3] Municipal Corporations 268 -712(4) 

268 Municipal Corporations 

Property, and Works 
268x1 Use and Regulation of Public Places, 

268XI(B) Sewers, Drains, and Water Courses 
268k712 Connections With Sewers or 

2681<712(3) Right or Obligation to 

268k712(4) k. Nonresidents. Most 

Drains 

Connect; Fees 

Cited Cases 

Water Law 405 -037 

405 Water Law 
405x11 Public Water Supply 

405XII(B) Domestic and Municipal Purposes 
405XII(B)12 Supply to Private Consumers 

405lQ037 k. Right and duty to supply in 

Q 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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general. Most Cited Cases 

City, which constructed water and sewer lines 
adjacent to developefs property, was not obligated to 
provide water and sewer service to the property, de- 
spite developers' contention that city's action made it 
impossible for the property to receive the services in 
any other way, where property was not within city 
boundaries, city did not currently provide service to 
the property, and city had never undertaken to provide 
water or sewer service to the property or any areas 
adjacent to the proprty outside the city limits. A.RS. 
5 9-5 16(C). 

**625 Jennings, Strouss & Salmon P.L.C. By Mi- 
chaelJ. OConnor and Douglas Gerlach, Phoenix, 
Attorneys for PlaintiWAppellants. 

Snell & W h e r  L.L.P. By K e d .  Parker, Robert J. 
Metli, Ronald W. Messerly and Martha E. Gibbs, 
Phoenix, Attorneys for DefendaudAppellee. 

*228 OPINION 
BROWN, Judge. 

1[ I Yuma Valley Land Company, Territorial Real 
Estate, Parkway Place Development, and Saguaro 
Desert Land (collectively "Developers") appeal the 
superior court's decision dismissing their declaratory 
judgment complaint against the City of Yuma. For the 
following reasons, we af3irm. 

BACKGROUND 
7 2 Yuma Valley Land Company and Territorial 

Real Estate own real property ("the Property") in an 
unincorporated area of Yuma County. Parkway Place 
Development and Saguaro Desert Land own options 
to buy the Property and intend to develop it for resi- 
dential and/or commercial use. 

7 3 In June 2009, Developers sued the City, 
seeking confirmation that the City was required to 
provide water and sewer services ro the P r o m .  

Page 2 

Developers alleged that because the City had installed 
water and sewer lines immediately adjacent to the 
Property, it had the effect of precluding the Develop- 
ers fiom providing water or sewer service to the 
Property other than by contracting with the City. De- 
velopers thus sought a declaratory judgment con- 
h i n g  that the City: (1) could not require payment of 
development fees as a condition to providing water 
and sewer services to the Property; and (2) must pro- 
vide those services to the Property at the rates found in 
the City's Development Fee Schedule. 

**626 *229 7 4 The City moved to dismiss, as- 
serting that although Developers could enter a contract 
with the City for water and sewer services, no contract 
existed and therefore the City had no legal obligation 
to provide such services to the Property. Developers 
did not dispute that under ordinary circumstances the 
City had no obligation to provide service to nonresi- 
dents, but argued the City was required to provide the 
requested services when the City's actions made it 
impossible for Developers to obtain service else- 
where. The City countered that even if Developers 
could not obtain service elsewhere, it was still not 
legally obligated to provide service to the Property. 

f 5 The superior court granted the City's motion to 
dismiss, pointing to the lack of any Arizona authority 
supporting the proposition ''that the impossibility of a 
property owner to obtain water or sewage services 
fiom an alternative source gives rise to a duty on the 
part of a City or municipal entity to provide such water 
and sewage services." The court also noted that the 
complaint failed to saciently allege that it would be 
impossible for Developers to obtain water and sewer 
services from any other source. However, the court 
clarified that even if the complaint were amended to 
include that allegation, it would not change the court's 
opinion that the City had no duty to provide water or 
sewer service to the Property. Developers timely ap- 
pealed. 

DISCUSSION 

0 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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7 6 In reviewing the dismissal of a complaint for 
failure to state a claim, we accept as true the facts 
alleged in the complaint and will affirm the dismissal 
only if the plaintiff would not be entitled to relief 
under any interpretation of the facts susceptible of 
proof. Fideliry Sec. Life Ins. Co. v. State, 191 Ariz. 
222,224,B 4,954 P.2d 580,582 (1998); Arb. R Civ. 
P. 12(b)(6). We review de novo questions of law de- 
cided by the superior court.. Aldabbagh v. Ariz. Dep't 
ofLiquor Licenses & Control, 162 Ariz. 415,418,783 
P.2d 1207,1210 (App.1989). 

[ 1][2] 7 7 A municipality operating a public utility 
may provide service to nonresidents. City of Phoenix 
v. Kasun, 54 Ariz. 470,474,97 P.2d 210,212 (1939). 
But no duty exists to provide service to nonresidents 
absent a statute, id at 480, 97 P.2d at 214, or a con- 
tractual obligation, Copper Country Mobile Home 
Park v. Ciw of Globe, 131 Ariz. 329,333,641 P.2d 
243,247 (App.1982). Once a municipality undertakes 
to provide service to nonresidents, it may not discon- 
tinue service as long as the municipality owns or 
controls the utility. ArkRev.Stat. $9--516(C) (2008). 

131 7 8 Developers concede that a municipality is 
generally under no obligation to provide water and 
sewer service to nonresidents, but contend nonetheless 
that the general rule does not apply when the actions 
of the municipality have made it impossible for the 
nonresidents to receive those services in any other 
way. The limited authority relied upon by Developers, 
however, is not persuasive. 

7 9 Developers rely in part on Travaini v. Mari- 
copa County, 9 Ariz.App. 228,450 P.2d 1021 (1969). 
In that case, an owner of property located within the 
boundaries of the City of Phoenix sought to connect to 
a city sewer line. Zd at 228,450 P.2d at 102 1. The city 
denied the owner's request on the grounds that the 
sewer line would be overburdened by the additional 
connection. Id This court affirmed the superior court's 
issuance of a writ of mandamus compelling the city to 
permit the sewer connection. Id. at 229-30,450 P.2d 

at 1022-23. We held that "[a]lthough there is no re- 
quirement that the City provide sewer services ... once 
a city undertakes to provide a service to the people in 
the city[,] it must provide that service adequately and 
on an impartial and nondiscriminatory basis[.]" Id. at 
229,450 P.2d at 1022. 

7 10 Developers also cite Tonto Creek Estates 
Homeowners Ass'n v. Arizona Corp. Commission, 177 
Ariz. 49, 864 P.2d 1081 (App.1993), suggesting that 
the City is obligated to provide service because it is 
capable of doing so. In Tonto Creek, a homeowners' 
association assumed operation of a water utility that 
provided water service to lots within the Tonto Creek 
Estates subdivision. Id at 54,864 P.2d at 1086. Over 
time, the association began providing water service to 
several *230 **627 properties located in a different 
subdivision, Tonto Rim Ranch. Id Because the asso- 
ciation, as a public service corporation, contracted to 
provide water to various lot owners located in Tonto 
Rim Ranch, this court concluded that the Arizona 
Corporation Commission could properly order the 
association to provide service to all the lot owners in 
that subdivision on a nondiscriminatory basis. Zd. at 
58-59,864 P.2d at 1090-91. 

7 11 Here, it is undisputed that the City has con- 
siructed water and sewer lines adjacent to the Prop- 
erty. However, unlike the situation in Travaini, the 
Property is not within the City boundaries and the 
complaint does not allege the City currently provides 
service to the Property. Similarly, although the City 
may be capable of providing service to the Property, 
Developers have not asserted that the City has ever 
undertaken to provide water or sewer service to the 
Property or any areas adjacent to the Property outside 
the City limits. Thus, neither Travaini nor Tunto 
Creek limits the applicability in this case of the gen- 
eral rule that a municipality is not obligated to provide 
any utility service outside its boundaries absent a 
contractual or statutory obligation. 

f 12 Developers also cite Barbaccia v. County of 

8 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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Santa Clara, 451 F.Supp. 260 (N.D.Cal.1978), in 
support of their contention that a city must provide 
utility service ifthe city‘s actions make it impossible to 
obtain service elsewhere. Barbaccia involved a tak- 
ings claim against the City of San Jose and the County 
of Santa Clara. Id at 262. The plaintiffs owned prop 
erty in Santa Clara County that had become sur- 
rounded by the City of San Jose as the city expanded 
and annexed adjoining land. Id Through agreements 
between the county and the city, the county retained 
some regulatory authority, but the property became 
subject to city planning and developmental control. Id 
at 262-63. The plaintiffs alleged that through various 
actions, including denial of development plans be- 
cause of a desire to keep the property as open space, 
the city denied them profitable use of the property. Id. 
at 263-64. After the plain* filed the lawsuit, the 
county approved a plan for development, contingent 
upon the property‘s connection to the city’s sewer 
system. Id at 264. A local ordinance, however, pre- 
cluded the city fiom providing sewer hook-ups to 
residential users outside the city limits. Id 

1 13 The district court found that the plaintif% had 
stated a claim for an unconstitutional taking based on 
the “extraordinarily unique circumstances” of the 
case, including the city‘s decision to block fbture de- 
velopment by refusing to provide sewer service. Id at 
266. The court recognized that “[i]n the majority of 
cases a municipality will have no obligation to annex 
surrounding territory or provide non-city users access 
to its sewer system, but when a city envelops county 
land and then, while holding a monopoly on [sewage 
infiasmcture], denies annexation or sewer hook-ups 
the city cannot hide behind the fiction that its power 
and responsibility stops at its borders.” Id 

7 14 Barbaccia does not support Developers‘ po- 
sition that the City is obligated to provide utility ser- 
vices to the Property. Barbaccia did not address the 
issue of whether the City of San Jose was obligated to 
provide the service; the only issue was whether the 
plaintiff had stated a claim for an unconstitutional 

Page 4 

taking of his property. Id at 264 n. 2 (noting that 
neither side had directly addressed the ”plaintifli’ right 
to compel the city of San Jose to provide access to its 
sewers” and recognizing the “traditional rule ... that a 
municipality may not be forced to extend its sewer 
lines to property lying outside its boundaries”). 
Moreover, Developers have not alleged that the City 
has attempted to impose any planning or develop 
mental control on the Property, as was the case in the 
very unique circumstances present in Barbmcia. Even 
assuming such allegations, Developers have cited no 
authority suggesting that evidence supporting a tak- 
ings claim would permit a court to compel a munici- 
pality to extend water and sewer services outside its 
boundaries. 

CONCLUSION 
715 Based on the foregoing, we af&m the supe- 

rior court‘s dismissal of Developers’ complaint 

*231**628 CONCURRING: DIANE M. JOHNSEN, 
Presiding Judge, and JOHN C. GEMMLL, Judge. 

Ariz.App. Div. 1,201 1. 
Yuma Valley Land Co., LLC v. City of Yuma 
227 Ariz 228,256 P.3d 625,607 Ariz. Adv. Rep. 29 
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QUESTIONS: 1. Does the Corporation Commission have j u r i s -  .-> &' 

4-c e d!ction t o  hold hearings regiilating t h e  
t r a n s f e r  of assets from a p r i v a t e l y  owr'ed 
water u t i l i t y  t o  a municipal i ty  and t o  e n t e r  4 
an Order approving o r  disapproving said 
t r a n s f e r ?  
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2, If' it does have j u r i s d i c t i o n  t o  conduct such 
a hearing, may it i n q u i m  i n t o  the following: 

A .  Amount and reasonableness of the con- 

B. 

s i d e r a t i o n  t o  be paid by the municipali ty.  

Reasonableness 0.t terms and condi t ions of 
de fe r r ed  payments. 

C. Reasonableness of condi t ions  i n  the agree- 
ment not r e l a t e d  t o  the amount of the 
cons idera t ion  or  the terns of payment. 

D. The d u t i e s  and ob l iga t ions  of the .  
p r i v a t e l y  owned publ ic  u t i l i t y  and the 
c o n d i t i t n s  surrounding the d i s p o s i t i o n  
of any c e r t i f i c a t e  of convenience and 
necess i ty  held by it .  

. .  
. .  3. What i s  the 'e f fec t  upon the Corporation Com- . '  "; .. 

and the d e c l a r a t i o n  of publ ic  po l icy  con- 
(Chap. 111, Sec. 1, Laws . . .  . .  :. . . . . .  

. .  mission * s. j u r i s d i c t i o n  of A .R. S .§9-516 ( C )  . .  

. . .  ta ined therein? 
. .  . .  3960). 

. . .  . . . .  1, Yes. A . R . S .  $40-285 (1956) ' r equi res  that  , . : . :  . .  

a p r i v a t e l y .  owned public u t i l i t y  obtain . the . . . . . . . .  . . .  . . . .  

approval o f  the Corporation Commission prior , . . .. 

t o  dieposing of i t s  assets. This s t a t u t e  is' , I  '. 

c i p a l i t y  . . .  or .  charter c i t y  1s a purchaser. . ' , ' .  

. . . . .  not rendered inoperative even though a muni-'. . . . . .  
. i . . _ .  . .  

. . . . .  . . .  . .  
. . . .  . . .  . . .  . . .  . .  . .  

. .  
. .  

. . .  

. .  

. .  . . . .  '\ : .  . .  
. -  

. . .  . . . . . . . .  . . .  . . .  

2. ' A .  No. ;. 

. . . .  
. .  . .  

. . . .  . . .  

. :  Be NO.:. , 

I . 

'.. c , Yes, :but  only i n s o f a r  as. the condition6 
. .  . . . . .  r e l a t e . t o : t h e  f u t u r e  a c t s ' a n d . d u t i e s  o f .  

- .  . . . . . . .  . .  , who .will be. served thereby 'af ter  the.  pu 
" % :  chase..'or 'Acquis i t ion of . the  utility's ' : .  

. . . . . . . . . .  . . the .  p r iva t e .  u t i l i t y .  and t o  the  ourjtomer 

. . . . . . .  propert8es  by ,.the 'municipality; ... . . .  .::. 
. . . . .  . . . . . . . . . . . .  . . . .  . . . .  . . . . . . .  . . . .  . . . . . . . . . .  . . .  

. .  
. .  

. .  . .  



January 8, 1962 
Page 2 

3. Subparagraph C of A.R.S. 99-516 has the 
e f f e c t  of requi r ing  t h e  Corporation Commission 
Lo make a determination of f a c t  t ha t  a c i t y  
o r  town has refused p r i v a t e  u t i l i t y  s e r v i c e  
before it may i s sue  a new cer t i f icate  of 
convenience and necess i ty  i n  detriment t o  
the  r i g h t s  of the holder  of the e x i s t i n g  
c e r t i f i c a t e  whose property i s  requi red  by 
the municipal i ty .  
the seller, t o  preserve h i s  rights a8 a 
regula ted  monopoly, pending completion of' 
f i n a l  purchase and t o  r equ i r e  the Corporation 
Commission t o  make orders  when approving 
such a sale by a p r i v a t e l y  owned publ ic  
u t l l i t y  as aye necessary t o  preserve the 
ex is tence  of the o r i g i n a l  f r anch i se  u n t i l  
the munic ipa l i ty  has completed the sale or 
r e fuses  t o  serve part of the formerly en- 
f ranchised  area. 

It i s  intended t o  p r o t e c t  

REASONING 

These qi:cstions may be answered by def in ing  t h e  c o n f l i c t i n g  
j u r i s d i c t i o n a l  a r eas  of mun ic ipa l i t i e s  and the  Corporation Commission 
and determining the e f f e c t  of (jS40-285, 9-515 and 9-516 A.R.S. (1956) 
on t h i s  s i t u a t i o n .  The Commission 3n i t s  request f o r  an opinion 
poin ted  ou t  the following: 

"Spec i f i ca l ly ,  pursuant t o  $40-285, Arizcna Revised 
S t a t u t e s ,  w e  have r e c e n t l y  held hear ings u p m  the transfer 
of the assets of Government Heights Water Company i n  
Tucson t o  the C i t y  o f  Tucson, The ques t ion  was raised 
a t  that  hear ing  and thereby n e c e s s i t a t i n g  t h i s  reques t .  

I n  view of t h e  fact  that  most sales of pr i - l a t e ly  owned 
water u t i l i t y  companies t o  mun ic ipa l i t i e s  are made on 
an i n s t a l l m e n t  payment basis, usua l ly  the c e r t i f i c a t e  of 
convenience and necess i ty  i s  held i n  abeyance pending 
the  f i n a l  payment and i n  case of d e f a u l t  the c e r t i f i c a t e  
of convenience and necess i ty  automatical ly  r e v e r t s  back t o  
t h e  s e l l e r .  Further ,  pursuant  t o  General Order No, U-4, 
water u t i l i t i e s  under our  j u r i s d i c t i o n  are allowed t o  
c o l l e c t  c e r t a i n  cont r ibu t ions ,  advances and depos i t s  
which are refundable under de f in i t e  terms and condi t ions  
and are the r e s p o n s i b i l i t y  of the u t i l i t y  under our 
j u r i s d i c t i o n .  

Does the Arizona Corporation Crmmission have j u r i s -  
d i c t i o n  t o  hold hear ings and r egu la t e  the  t r a n s f e r  of 
assets of 8 privately owned water u t i l i t y  t o  a muni- 
c i p a l i t y ?  P a r t i c u l a r l y ,  does the Cammission have j u r i s -  

62 -7 
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d ic t ion  t o  inquire  I n t o  the t ransact ion a8 to sales 
price,  terms and conditions of payment and other 
speCific conditions of sale and purchase?" 

b 
I n  aedi t ion  t o  the f a c t s  given i n  the l e t t e r ,  we have been in -  

formed tha t  the water company has executed a contract  of sale with 
the City of Tucson f o r  the complete' t ransfer  of a31 its property 
rights,  i n t e r e s t s ,  and assets used t o  serve water. A I L  of i t s  former 
customers a re  being served by the city, and the terr i tory which the 
Water company was e n t i t l e d  t o  serve under its c e r t i f i c a t e  o f  conven- 
ience and necessi ty  l i es  within the corporate limits of the c i t y .  
c i t y  ex.panded i ts  t e r r i t o r y  and encroached on the area being served 
by the water company, The agreement by i t s  terms was made subject 
t o  the  approval of t he  Corporation Comnission. The Commission, a t  
a hea r ingande r  A.R.S. $40-285, passed upon the proposed sale, re -  
ceived object ions by both the c i t y  and the u t i l i t y  on any inqul ry  
r e l a t i n g  t o  the  amount of the s a l e  price o r  the  reasonableness of' the 
terms as related t o  the consideration, and the pa r t i e s  have not 
submitted themselves voluntar i ly  t o  any ju r i sd i c t ion  of' the Commission. 
It was s t ipu la t ed  tha t  the Commission shall exercise  only such j u r i s -  
d i c t i o n  as it may have by law. On May 1, 1961 the city began serving 
and has since served a l l  the customers of the private u t i l i t y  using 
the u t i l i t i e s  asstem. 

The 

I 

The s t a t u t e  under which the Comission was acting reads as I) follows: 
"$40-285 B-oflant bv publi  c service 

corporattons:  acauis i t ion  of c m i t a l ,  
stock of Dublic service corporation bv 
other  Dubl3.c service copDorations 

A. A . . water corporation shall not  sell,  lease,  assign, 
moptgage or otherwise dispose of or encumber the whole o r  any 
part of i t s  . , . system, necessary o r  u se fu l  i n  the perform- 
ance of i t s  du t i e s  t o  the public, or  m y  f ranchise  or  perm3.t 
o r  any r i g h t  thereunder, , . without f i rs t  having secured ---- from the commitcrsior. an order authorizing it s o - t o  do. Every 
such d ispos i t ion ,  encumbrance o r  merger made other  than i n  
accordance with the order  of the commission authorizing I t  
i s  void. 

B, The approval o r  permit of the commission under t h i s  
sec t ion  s h a l l  not  revive o r  valrdate  any lapsed o r  inval id  
f ranchise  o r  permi*, .or enlarge or add t o  the powers or 
pr iv i l eges  contained i n  the grant of any franchise  o r  per- 
m i t ,  o r  waive any forfeiture. 

C ,  
other d i spos i t i on  by any auch corporation of property which 
i s  not necessary o r  useful, i n  the performance of i t s  du t i e s  
t o  the public,  . . .I' (Emphasia supplied) 

Nothing i n  t h i s  s e c t i o n  shall preven$ the sale, lease or a 
62 -7 
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It is our? opinion ,,Lat t h i s  s t avu te  can and should be given 
e f f ec t  I n  t h i s  s i t u a t i o n  and has not been repealed by implication 
by A , R , S .  $9-511, e t  seq,, regarding the municipal i tyfs  powers and 
dut ies  i n  acquiring p r iva t e  u t i l i t i e s .  Repeals by implication a re  
not  favoreq and s t a t u t e s  a re  t o  be construed together so  as t o  give 
e f f ec t  t o  a l l .  I n d u s t r i a l  Commission v.  Hartford Accident & Indemniw 
.J Co 61 Ariz. 86, 144 P.2d 548 ( 1 9 4 T  I n  our opinion A . R T S 4 0 - 2 8 5  
must be construed with A.R.S. $59-515 and 9-516 and t h e  cons t i tu t iona l  
powers of municipal i t ies  and the Commission. Before discussing the 
e f fec t  of A.R.S. $40-285, we deem it  pert inent  t o  review the mutual 
powers of the Corporation Commission and the municipali ty and attempt 
t o  resolve apparent o r  ac tua l  conf l i c t s  therein.  

I 

The Corporation Commission's powers a re  cons t i tu t iona l  and the 
Cegis la ture  may extend its powers, but may not l l m i t  them. Arizona 
Const i tut ion A r t ,  15 Sec. 6; Garvey v .  Trew, 64 A r i z .  342, 170 P.2d 
845; Cert .  Denied, 91 L.Ed. 6 m 4 6 ) .  The Legis la ture  may not 
exttend the Corpwation Commission's powers i n t o  fields of subject  
matter d i f f e ren t  from those given i t  by the Const i tut ion.  Menderson 
v. C i t y  of Phoenix, 51 A r i z ,  280, 76 P.2d 32.1. (1938). The Corporation 
Commission has no s t a t u t o r y  power over municipal i t ies ,  we doubt i t  
may be given any by the .Legis la ture .  
regula te  the re la t ionships  of municipal i t ies  with the consumers of 
c i t y  owned water u t i l i t i e s .  C i t y  of Phoenix v.  Wright, 52 Ariz .  227, 
80 P.2d 390 (1938). 
exercise  of %he powers giveq i t  by the Const i tut ian and s t a tu t e s ,  
and should it make an order  i n  excess of i t s  cons t i tu t iona l  and 
statutory grants  of power, such orders are vulnerable f o r  lack of' 
j u r i s d i c t i o n  and could Le questioneci i n  ary c o l l a t e r a l  proceeding. 
Walker v .  De Concini, 86 A r i z .  143, 341 P.2d 933 (1959). The Cor- 
E x o n  Commission has no ju r i sd i c t ion  t o  regulate  the relat ionships  
between a municipal i ty  and i t s  consucers, even though such consumers 
l i e  beyond the boundaries of the c i t y .  The r e l a t ions  between the 
municipali ty and i t s  consumers can only be regulated through the 
Legis la ture .  C i t y  of Phoenix P. I__ Kasun, 54 Ariz. 470, 97 P.2d 210 
(1939). That the  C o m m i s d K h a d  no j u r i s d i c t i o n  over the acquis i t ion 
and operat ion of publ ic  u t i l i t i e s  by municipal i t ies ,  a t  least over 
t h e  area and consumers wlthin municipal boundaries, was long ago 
recognized by the Commission. Souths3.de. Gas and E lec t r i c  Co., Docket 
462, Arizona Corporation Conmission P.U.R. Annotated 1918A, 493 (1917). 
The Commission asserted i t s  ju r i sd i c t ion  over the  mtinicipali t iesI 
customers outs ide the c i t y  liLrr\.its under the then ex is t ing  s ta tu tory  
sec t ions .  Harber v .  =of Phoenix Docket 383, Arizona Corporation 
1918D, 3 5 2 , m r p r e t i n g  5-2339, Revisee S ta tu t e s  of' 
Arizona, 1913) . Commissioner Cole dissented considering the Corpor- 
a t i o n  Commission's Ju r i sd i c t ion  could n o t  be extended i n  any fashion 
s o  as t o  a f f ec t  the powers of a municipali ty i n  the f i e l d  of publlc 
utilities. The dissenting opinion was ultimately accepted. See 
C i t y  of - Phoenix v ,  Kasurs supra,  

mission has no j u r i s d i c t i o n  over the municipal i t ies  i n  e i t h e r  the 
regulat ion,  purchase, acquis i t ion  or? operation of their publlc u t i l i t y  

It has no ju r i sd i c t ion  t o  

The Commission's j u r i s d l c t i o n  is  l imited t o  the B 

We consider it now s e t t l e d  law that the Arizona Corporation Com- B 
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Ken. George I?. Senner 
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a c t i v i t i e s  within or without municipal boundaries. However, the Com- 
mission may exercise  a l l  necessary express and implled powers t o  
carry out  i t s  own proper funct ions,  ac t ing  within the scope of its 
own j u r i s d i c t i o n  over pr iva te ly  owned public se rv ice  corporations. 
Garvey v. Trew, supra. 

The denia l  of j u r l sd i c t iona l  power t o  regula te  municipal i t ies  

T h i s  power i s  vested solely i n  
does not give power t o  tha  ,nunicipal corporations t o  
l a t e '  
u t i l t t y  and members of the public.  
the Corporation Commission, 
64 Ariz. 319, 170 P,2d 289 (1946). 

regu- 
re la t ionships  between the  enfranchised privately owned public 

City of Phoenix v,  Sun Valley Bus Lines, 

Ar t i c l e  15, Sec. 3., i s  an Arizona Const i tut ion grant of juris- 
d i c t i o n a l  power' 60 regulate  publ ic  service corporat ions by the Cor- 
porat ion Commission, It contalns  a proviso: 

. . Provided, t h a t  incorporated o i t ies  and towns may be 11 

authorized by law t o  exercise  supervision over public  
se rv ice  corporations doin$ business them?in, including 
the regulat ion of rates and charges t o  I I  be made and 
col lec ted  by such corporations;  . . . 
This  proviso i s  not self  -executing and requires l eg i s l a t ion  t o  D give i t  effeh. Phoenix Railway- CO, v.  Lount, 21 Ariz, 289, 3.87 Pac , 

933 (1920). Northeast Rapid Transfer Co. v. Phoenix, 41 Ariz, 71, 81, 
15 P.2d 951 (1932) , 
leads us t o  bel ieve tha t  the Legis la ture  has passed enabling l e g i s -  
lation t o  carry i n t o  e f f e c t  this cons t i t u t iona l  proviso. The his tory 
of past l e g i s l a t i o n  shows a s t rong tendency by the Legis la ture  t o  
leave regulat ion under the Commission and t h i s  would mili ta te  against  
any construct ion of the statutes that would give a municipali ty regu- 
latory authbri ty .  We therefore  conclude tha t  there is  no l eg i s l a t ive  
i n t e n t  shown by general  s t a t u t e  t o  ves t  i n  a municIpal5ty power t o  
regulate  a p r lva t e ly  owned pubilc u t i l i t y  i r l  any fashion.  
powers granted by the Const i tut ion and enabling s t a t u t e s  concern only 
acquis i t ion  of i i t i l i t ies  or, a8 given by charte?, d i r e c t  operation. 
The municipal i ty 's  rights t o  en te r  i n t o  and do business also stem 
from the cons t i tu t ion .  This i s  
a broad grant  of power and i s  in Tucsonts case car r ied  into e f f e c t  
by the city cha r t e r  C i t  of Tucson v. P o l a r  Water Co., 76 Ariz. 126, 
259 P.2d 561 (1953): h h - .  5, Art. 21 A.R.S. (1956), deals 
with municipal ownership. 

A s  of t h i s  date wFhave found nothing which 

Municipal 

( A r t .  2, Sec, 34, A r t .  13, Sec. 5 ) ;  

The pe r t lnen t  parts are as follows: 

A. A municipal corporat ion may engage i n  any business o r  
en terpr i se  which may be engaged i n  by persons by v i r tue  of a 
franchise  from the municipal corporation, and may construct,  
purchase, acquire, own and maintain within OP without i t a  
corporate l i m i t s  any such business . . . 
B, The municipality may exercise the right of eminent 
domain e l t h e r  within o r  without i t s  cdrporate  llrnits for , _ .  . 

._ . 
. .  . . . .  . 
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If the purposes as stated i n  subsection A . . 

Before construction, purchase, acquis i t ion o r  lease by a 
municipal corporation, . . . shall  be undertaken, . . . 
purchase, . , s h a l l  be authorized by the aff i rmat ive 
vc te  of a majorizy c f  the quz l i f i ed  e l ec to r s  who 11 are 
taxpayers of the municipal corporation , . . . 
"69-515. 
A. 
of are being served under an existing f ranchise  by a 
publ ic  u t i l t t y ,  the municipal corporation, before con- 
s t ruc t ing ,  purchasing, acquiring o r  leasing,  . . . shall. 
f irst  purchase and take over the property and plant of 
the publ ic  u t i l i t y .  

B. The property and plant  shal l  become the property of 
the municipal corporation upon payment by the  municipal 
corporat ion of the f a i r  v a l u a t i m  thereof within eighteen 
months a f t e r  the determination of the valuat ion . , . 

When a municipal corporation and the residents there-  

C. The fair valuat ion of the pu3lic u t i l i t y  shall  be 
the  equivalent of the compensation t o  be pa;d f o r  the 
taking of pr ivate  property f o r  public use as provilded 
by a r t i c l e  2, chapter 8 of t i t l e  12, and the amount 
shall  be determined by one of ';he fol-lowing methods: 

1. 

2 .  By a r b i t r a t o r s  . . . 
3. 

By agreement between the munlcipal corporation 
and the public u t i l i t y ,  

By a court  of competent j u r i sd i c t ion  determin- 
ing  t h e  compensation . . . 

D. The municipal coPporation and the public u t i l i t y  
shal l  have r igh t  of' appeal as provided by a r t i c l e  2, 
chapter  8 of t i t l e  12. 

These s t a t u t e s  may not be construed as l imit in= the right af the  

of Tombstone v. Macis, 30 Ariz. 218, 245 Pac. 677, 

I 

munic ipa l i t i es  t o  engage i n  b ~ s i n e s s ,  nor need they be construed as 
giving au tho r i ty  by the Legislature t o  the municipalities to engage 
i n  business .  
46 A.L.R. 828 -0. This case pointed out that the municipality's 
powers to engage i n  business were given by %he cons t i tu t ion  and that 
the predecessor  s t a t u t e  $2035 Civ i l  Code 1913, e t  seq. ,  be construed 
as a statute authorizing the  issuance of municipal bonds. (Distinguished, 
Ci ty  of Tucson v. Polar Water Co., on rehearing, infra) 

To the exten t  tha t  theae stabutes relate t o  c i t i e s ,  they ape re- 
pealed when fn conf l i c t  with a char te r  granted pursuant t o  A r t .  13, 
See. 2, Const. of Arizona. See $9-284(A) . Tucson is  a char te r  city. 

G i t  

62 -7 



. 
a '  

.. Hon. George F. Senner 
Corporation Commission 

It may enter  i n t o  the u t i 1  

January 8, 1962 
Page 7 

t y  business as a cons t i tu t iona l  r i g h t ,  The 
chartkr i s  enabling Legis la t ion.  
76 Ariz. 126. 
owned publ ic  u t i l i t y  could not recover damages f o r  i n j u r i e s  t o  i t  re- 
s u l t i n g  from competition by the char ter  c i t y  when the c i t y  entered 
into the  u t i l i t y  business ,  I n  the decision on rehearing of the same 
case 
(1956) , the  Court aff i rm 1 the holding modifying the reasoning and 
affirmed that part which held that A.R.S. $9-515 (16-604 ACA 1939) 
had no appl icat ion t o  the s i t ua t ion  where a municipality expands i t s  
t e r r i t o r y  and encroaches upon an ex is t ing  u t i l i t y .  T h i s  opinion deals 
w i t h  a s imilar  f a c t  s i t ua t ion .  The court  held that  the c i t y  could not 

City of Tucson - v. Polar  Water Co., 
I n  t h a t  case the Supreme Court held tha t  a p r iva t e ly  

C i t y  of Tgcson v. Polafi Water Co., 76 Arlz. 404, 265 P.2d 773 

be requires, m d e r  the  then ex is t ing  s t a tu t e s ,  t o  compensate the 
D r i V a t e  u t i l i t y  f o r  i t s  damages and m i n t e d  out that unless  8 franchise 
were exclusive; any damage r e s u l t i n g  from cornpetition with the  munici- 
p a l i t y  would be without legal e f f e c t  and would not  cons t i t u t e  a legal 
injury. 
the Corporatior. Commission was not an exclusive franchise  and that no 
one could successful ly  sus t a in  a contention that i t  was. 
did not  c i t e  any authori ty  therefor,  but we believe that the statement 
i s  amply supported by our cons t i tu t iona l  provisions a f f ec t ing  such 
franchises .  (Art. 2 Sections 9 and 13; A r t .  4, P a r t  2, See. 19, Sub 
Sec. 13; A r t .  23, Sec. 4; A r t ,  13, Sec.  6; A r t .  14, Sec. 7 . ) .  

On rehearin , the  court  reversed i tself  only t o  say A.R.S. $9-515 
(16.-604 ACA 19397 was an errinent domain s t a t u t e  cf general  e f f ec t ,  of 
statewide concern, and would necessar i ly  preva i l  and take precedence 
over any provisions of a city char te r  i n  c o n f l l c t  therewith. 

The cour t ,  on rehearing, refused t o  read i n t o  the then ex i s t ing  
statutes any provisions requir ing the municipali ty i n  tha t  case t o  
compensate the pr iva te  u t i l i t y ;  but !-t said that the Legis la ture  
could pass appropriate l e g i s l a t i o n  t o  pro tec t  the franchises  Issued 
by the Corporation Commission and the businesses operating thereunder 
from damage o r  des t ruc t ion  f r o 3  municipal competition. 
there was no cons t i t u t iona l  bas i s  f o r  saying tha t  the Legis la ture  
could not require  the c i t i e s  t o  pay a j u s t  compensation for such de- 
strwctlon, even though i c J  resul ted from competition. They pointed 
out t ha t  there was no such protect ive l eg i s l a t ion .  

The court  f u r t h e r  pointed out that the franchise  issued by 

The court  

0 

They said that 

The Twenty-first Legis la ture  was In its Second Regular Session 
a t  the time the second Polar Water case was decided and they promptly 
passed Sections 1 and 2 ,  Chap, 105, Session Laws 1954, (A.R.S. $9-516 
( A )  and ( B ) )  . The conclusion is inescapable tha t  these amendments to 
the  C i t i e ! s  and Town8 Code were intended t o  provide the protect ive 
l e g i s l a t i o n  said t o  be missing by the court .  I n  1960 t h i s  Sect ion 
was fu r the r  amended by adding Subsection C, which reads as follows: 

"$9-516. Declaration of public pol?  cy; eminent domaln 

C.  It i s  declared the publ ic  pol icy of the state t h a t  when 
a city or town ha# purchased the  property o r  plant; of' a public3 

* . e  
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u t i l i t y  serving i n  an area within or  without the boundaries 
of the c i t y  o r  town pursuant t o  this a r t i c l e ,  the COP- 
poration commission shall  not be authorized or  empowered t o  
grant a new c e r t i f i c a t e  of convenience and necessi ty  or  
f ranchise  t o  any person, f i r m  o r  corporation t o  provide 
the same kind of public  u t i l i t y  service within the area o r  
t e r r i t o r y  previously authorized t o  said public u t i l i t y  
under i t s  c e r t i f i c a t a  of convmience and necessl ty  o r  f ran-  
chise, but  i f  the c i t y  o r  town refuses t o  provide u t i l i t y  
service t o  a port ion o r  part  of the area o r  t e r r i t o r y  
previously authorized t o  the public utility, the corpora- 
tion commission may i ssue  a new c e r t i f i c a t e  of convenience 
and necessi ty  o r  f ranchise  t o  a public u t i l i t y  t o  provide 
u t i l i t y  service in t h s t  port ion o r  part of the area o r  
t e r r i t o r y .  As amended Laws 1960, Ch. 111, $1. I t  

The Legis la ture  has required the Corporation Commission t o  con- 
t i nue  i n  e f f ec t ,  but  t o  hold in abeyance the c e r t i f i c a t e  of conven- 
ience and necessi ty  granted t o  those u t i l i t i e s  tha t  a r e  i n  the process 
of being acquired by the municipality; and t a  prohib i t  the Corporation 
Commisslon from issuing a new c e r t i f i c a t e  unless  i t  were t o  f ind,  as 
a matter  of f a c t ,  that  the c i t y  OF town had refused t o  provide 
u t i l i t y  service t o  a port ion of the area previously enfranchised 
and which the c i t y  o r  town has taken over from the pr ivate  u t i l i t y .  

This opinion cannot i rLterpre t  the impact of t h i s  s t a t u t e  on a l l  
conceivable f a c t  s i t ua t ions .  We give f u l l  e f f e c t  t o  the presumption 
o f  constitutlonality. 
opinion t o  i n t e r p r e t  the e n t i r e  $9-515 A.L.S. as being a s t a t u t e  i n -  
tended t o  compel the municipal i t ies  t o  pay j u s t  compensation t o  
p r iva t e ly  owned public u t i l i t i e s  whether it chooses t o  purchase o r  
compete, The City of Tucson has decided t o  purcbase, There is no 
quest ion of competition. 
(See Chap. I V  $0 6, 7, 14 and 24). 
contract .  The c i t y  e lec ted  o f f i c i a l s ,  beinfr, responsible t o  the  city 
voters ,  are  charged with the duty of protect ing the consumers t o  be 
served by the city upon purchase, No such duty i s  imposed upon the 
Corporation Commission. 

R.R ,S . $9-516 makes applicable t o  char te r  municipal i t ies  $9-515 
as an eminent domain s t a t u t e ,  and establishes the method whereby 
f a i r  valuat ion is t o  be deterniined when the c i t y  seeks t o  acquire 
the assets of the p r iva t e ly  owned public u t i l i t y .  I n  none of the 
Const i tut ional  provisions,  s t a tu t e s ,  or  cases is there  any int imat ion 
t h a t  e i t h e r  the  people, Legislature,  o r  the courts  has placed the 
determjmation of value I n  the hands of the Corporation Commission, 
e i ther  as a fac t - f ind ing  agency o r  a j u d i c i a l  body, We have already 
expressed our doubes t h a t  such a function could be given t o  the Cor- 
porat ion Commission without conf l ic t ing  Hith the cons t i tu t iona l  
powera given t o  municipal i t ies .  
s t a t u t e  preserving the r i g h t s  of the holder of' the  c e r t i f i c a t e  of 
convenience and necessl ty  during the period when the u t i l i t i e s f  assets 

It i s  su f f i c i en t  f o r  the purposes of t h i s  

The c i t y  char ter  provides f o r  such purchase. 
It is  given a l l  necessary power t o  

A , R , S ,  $9-516(C) is  therefore  a 
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are being purchased. It l i m i t s  the  powers of' the  Corporation Com- 
mission t o  issue an addi t ional  c e r t i f i c a t e  of c6nvenience and 
necessi ty  during the  time the municipality i s  completing the pur- 
chase and i s  serving all the  customers i n  the a rea  f o m e r l y  served 
by the u t i l i t y .  
Commission must give e f f e c t  t o  the poss ib i l i t y  of non-service and 
tha t  i t s  order authorizing the privately owned public u t i l i t y  t o  s e l l  
its assets t o  a nunic i2a l j ty  I s  t o  be made preserving, among other 
matters,  the c e r t i f i c a t e  of the pr ivate  u t i l i t y .  

A.R.S. $9-516(A) (B) and ( C )  having been passed, the cons t i tu t ion  
thereof is presumed, and t h i s  o f f i ce  i s  bound by t h a t  presumption. We 
conclude thst  the Arizona Supreme Court has considered, insofar  as it 
1s per t inen t  t o  t h i s  op in im,  that it i s  proper for the Legis la ture  
t o  enact l e g i s l a t i o n  compelling a municipality t o  reimburse a public 
u t i l i t y  operat ing within i t s  corporate limits for suoh losses the  
u t i l i t y  may sustain;  even though those losses r e s u l t  from competition 
with the c i t y  lnsofar as the serving of water i s  concerned. 
$9-515(C) sets f o r t h  the methods whereby a municipali ty may exercise 
i t s  r i g h t  of emlnent domain. Where the s t a t u t e  i s  not operative the 
c i t y  charter would p reva i l  t o  determine the method of purchase of 
the terms, condi t ions and consideration. The cons t i tu t iona l  section, 
Ar t ic le  13. No. 5, was not considered self-executing and $9-511, e t  

B 
It i a  impl ic i t  i n  the s t a t u t e  t h a t  the Corporation 

A.R.S. 

seq., i s  the enabiing l eg i s l a t ion .  Hartford Accident and Indemnity 
v. Wainscott, 41 ~ r i z .  439, 19 P.3d 328 (1933). 

The entire method f o r  determining fair compensation and the 
right t o  exerc ise  eminent domain has been set f o r t h  iri these s t a t u t e s  
or i n  the charters. 
property shall be valued and when the ppoperty and plant shall be- 
come the proper'ty of the municipal corporation. 

Do these sec t ions  repeal, by implication, A.R.S. $40-285? This  

It has also s e t  foT6h (absent a cha r t e r )  how 

(A.R.S. $9-515(B), 
( e ) ,  (1) and ( 2 W  

sec t ion  requi res  that  a pr iva te ly  owned publ ic  u t i l i t y  obtain per- 
mission from the Arizona Corporation Commisaion before encumbering o r  
disposing of i t s  a s s e t s  used i n  i t s  public service function, as quoted 
above. $40-285 A.R.S. was taken from Cal i fornia .  Trico Elec t r ic  
Corporation v. Ralston, 67 Ariz, 358, 196 P.2d  470 (1948). See 
Sect ion 851, Public U t i l i t i e s ,  West's Annotated Cal i fornia  Code, 
Formerly Sec. 5 l ( A }  Cal i fornia  Public Utilities Act. 

Eshleman, e t  al, 146 Pac. 656, 169 Cal. 200 (1915 P : I n  that  case our Supreme Court c i t e d  w i t h  ap rova l  Hanlon v. 

. . .The owner may not tp8jnsfer such proper t ies  unless 
authorized by the commiss4dn. A l l  t h a t  the commission 
is concerned with t h e r e f o p ,  i a  whether a proposed trans- 
fer w i l l .  be in jur ious  t o  the rights of' the  public. I f  
not, the owner may be authorized t o  make the t r ans fe r .  
With t h e  r igh t s  of an intending purchaser the comm3ssion 
has - nothing t o  do. . .' '7 Emphasis suppl ied) .  

I I  

62 -7 



. 
Hon. George F. Senner 
Corporation Corrmission 

January 8, 1962 
Page 10 

The Hanlon case held the s t a t u t e  permissive, and the proper 
p a r t i e s  t o  a proceeding thereunder were only the pr iva te ly  owned 
publ ic  u t i l i t y  and the Conhission. By reenacting A.R.S. 340-285 
following the Trico decis ion i n  subs tan t ia l ly  the same wording, i t  
is presumed t h s t  the Legis la ture  was aware of the decis ion and 
adopted the construct ion placed thereon. 
244, 224 Pac. 818 (1924). 
Commiss,on of Californi,a, 275 Pac. 425, 2067zm3?3Ri7(1g2g] , the 
Cal i forn ia  Supreme Court construed t h e  e f f e c t  of the California  counter- 
par t  t o  our s t a t u t e  i n  an analogous s i tua t ion .  On appl icat ion of 
those former consumers of the water company who would be served by 
an irridation d i s t r i c t  af ter  sale, the Commission refused to pass 
upon the reasonableness of value, f e a s i b i l i t y  of project  o r  the 
reasonableness of purchase pr ice  of an agreement made between a 
p r i v a t e l y  owned water company and a water storage d i s t r i c t  (an agency 
not subjec t  to commission j u r i sd i c t ion )  on the grounds that the Com- 
mission lacked ju r i sd i c t ion .  
a d i f f e r e n t  agency a requirement t o  make a determination as t o  the 
values and the amount t o  be paid under such a contract ,  The Com- 
mission contended and conceded that  a t r a n s f e r  of public u t i l i t i e s  
does not put an end t o  a l l  obl igat ions of service but t ha t  its 
regulatory funct ions were not concerned w i t h  r i gh t s  of the fu ture  
consumers of the s torage d2s t r i c t .  Th i s  s i t u a t i o n  i s  parallel t o  
ours  i n  t h a t  our law places  determination of f a i r  value i n  agencies 
other  than  the Corporation Commission. 
case t 

Moore v. Chilson, 26 Ariz. 
I n  the case of Baldwin e t  a1 v. Railroad 

The S t a t e  of Cal i forda had vested i n  

We quote a t  length from that  

"Section 5l(a) of' the  Public Utilities Ac5, . . . does not 
i n  terms requi re  tile commissior, t o  i r q u i r e  i n t o  the value of 
the proper t ies  sought t o  be t ransferred.f 'or  the purpose of 
d e t e r m i n i n f f o n a b l e n e s s  o r  _L adequacy of the contem- 

!ommission's investigat3on into any of' such f ac t s ,  should 
such an inves t iga t ion  be deemed necessary o r  advisable i n  a 
matter within its j u r i sd i c t ion i  

. we th ink  the pos i t ion  taken by the Railroad Commission 
i s  sound. It i s  thereby precluded from determining that a 
t r a n s f e r  t o  t he  d i s t r i c t  would not be bencficial  t o  the 
cmsumers included witk,in the d i s t r i c t .  That question is 
l e f t  to the  determination of other  state agencies. When the 
Commission has safeguard?d, as it has i n  i t s  order author- 
i z i n g  the t r ans fe r  of' the  r igh t s  of consumers of the canal  
company outs ide the d i s t r i c t ,  and has provided t h a t  the con- 
sumers within the d i s t r i c t  sha l l  be served as provided i n  
the Storage D i s t r i c t  Act, it i s  c l e a r  that the Commission 
has properly performed I t s  functions.  
i t  has no concern, . , . 

lated. purchase price.  OSvious2.y, ne i ther  does i t  hamper the 

With other  questions 

The Railroad Commission w i l l  have no regulatory powers over 
the  service o f  water which w i l l  be made t o  these protest ing 
consumers, when completion of the proposed project  is voted 
favorably by the e l ec to r s  i n  the d i s t r i c t ,  , 
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Petit:.%ers complain that ,  i f  none of these matters needs 
t o  be determined by the Railroad Commission, then i t s  
au thor i ty  i n  t h i s  case under sec t ion  5l(a) of the Public 
U t i l i t i e s  Act becomes nothing more than a 'rubber stamp' 
approval. This  i s  not t rue.  The Commission must deter-  
mine whether and t o  what extent,  under the showing made 
by . the  appl icant  for ,authori ty  t o  t rangfer-  the public 
u t ? , l i t y  proper t ies ,  the canal company may be pro 
l ieved of I t s  public xtility obligat ions.  

We therefore  conclude. t h a t  the Railroad Commission, i n  the 
prrceeding before it, has regular1 exercieed i t s  j u r i s -  
dictiol-l. . . '' (Emphasis supplied 

If a municipality did  undertake t o  purchase or acquire by agree- 
ment the asse ts  of a pr iva te ly  owned water company the municipality 
could not l a t e r  disregard the  order of the Corporation Commission 
pei-altting the  sale. Henderson v. Oroville-Wyandotte I r r i g a t i o n  
D i s t r i c t ,  Supreme Court California,  2 P.2d 803, 809 (1931). Under 
A r $ 9 - 5 1 5 ( C ) ,  three s t a tu to ry  methods are provided by which the 
municipal corporation may have determined the f a i r  value of the assets 
of the public u t i l i t y .  Since the passage of A.R.S. $9-516 these 
methods are available t o  municlpal i t ies ,  
i s  any act ion required by the  Corporation Commission. All cases i n  
Cal i fornia ,  wherein the ra i l road  commj ss ion  has determined value of' 
purchases by municipali t ies, ,  are based upon a 191'4 addi t ion t o  the 
Cal i fornia  Const i tut ion;  Section 23AJ Ar t ic le  12, Constitution, West 1s 

Annotated Cal i fornia  Code, Vol. 3, Page 93. Tbere i s  no comparable 
Arizona cons t i tu t iona l  krovislon. 13 Cnlifornia,  even with such 
power, the  r a i l road  commission cannot f i x  purchase pr ice  nor make 
a contract  for t h e  persons involved, but can only decline t o  approve 
i f  the  purchaser would be f inanc ia l ly  unable t o  furnish service o r  
that  the t r a n s f e r  would be contrary t o  the public in te res t ; ,  Atomic 
Express, 56 Calif .  P , U . C ,  182 (1.958). The c i t y  o f f i c i a l s  are r e -  
sponsible to t h e i r  e l ec to ra t e ,  They must decide whether t o  acquire 
by purchase or by court  dction. 
fa i r  value, a t  l e a s t  I.nsofar as cha r t e r  c i t i e s  a re  concerned, l i es  
solely with  the c i t y  o f f i c i a l s .  
is only wi th  the franchised u t i l i t y  ard i ts  duty as a public service 
corporat ion.  Unt i l  it i s  rel ieved by the Commission of i t s  dut ies ,  
and the c e r t i f i c a t e  of convenience and necessi ty  i s  r e t i r ed ,  i t  i s  
subject  t o  the Commission's regulat ion.  

I n  none of these instances 

The determination of what cons t i tu tes  

The Corporatioil Commission's concern 

The members of the public t o  be protected by the Corporation 
Commission i n  deciding whether o r  not  t o  approve a t ransfer  or sa l e ,  
are not; the  former consumers who are now t o  be served by the  munici- 
p a l i t y .  See Baldwin v. Railroad Commission, supra. Thowe t o  be pro- 
t ec t ed  by the CorpoFation Commission are the persons w ? ~  will o r  may 
be served by the publ ic  service corporat ion a f t e r  the t r ans fe r .  

A , R . S ,  $9-515 provides fop several methods by which a municipal 
corporat ion may acquire  the assets of a pr iva te ly  owned public u t i l i t y ,  
Two of' these are by negot ia t ion and i n  both cases the public u t i l i t y  
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must be a par ty  t o  the negot ia t ion.  
a va l id  agreement i t  must secure permission of the Corporation Com- 
mission under A . R . S .  $40-285. If' such an agreement i s  made and 
approved between a municipal corporation and the publ ic  u t i l i t y  
under the provisions of A.R.S. §9-51!j(B) and (C)(1), then the parties 
have entered i n t o  an executory b i - l a t e ra l  cont rac t .  I n  t h i s  par t icu-  
lar  case, the purchase of all t h e  physical assets, including the 
real property r ights  of the publ ic  u t i l i t y .  
p l e t e  and a l l  customers i l l  I;he area are  served, the u t i l i t y  has an 
i n t e r e s t  under A.R.S. $9-516(C) as the holder of t he  c e r t i f i c a t e ,  
and the Commission continues t o  r e t a i n  j u r i s d i c t i o n  over the u t i l i t y  
and i t s  c e r t i f i c a t e .  As an a l t e rna t ive  procedure, the hunic ipa l i ty  
may of course condemn as provided i n  A.R.S. §9-515(C)(3), by court  
ac t ion .  Where however the  municipal corporat ion by voluntary agree- 
ment seeks t o  purchase a pr iva te ly  owned publ ic  u t i l i t y  it acquires,  
subjec t  t o  the s t a tu to ry  requirement, t h a t  the u t i l i t y  obtain permis- 
s i o n  from the Commission t o  e n t e r  i n t o  the cont rac t  of s a l e .  T h i s  
does not  thereby r e s u l t  i n  making a municipali ty subjec t to  the j u r i s -  
d i c t i o n  of the Corporation Commission. The s e l l e r - u t i l i t y  must obtain 
permission i n  order  t o  make the t ransfer ,  and the purpose thereof 
i s  t o  permit the  Corporation Commission 80 make su re  t h a t  the r igh ts  
of the customers of the u t i l i t y  w i l l  be adequately protected.  
requirement is not  removed even though the municipal i ty  undertakes t o  
acquire  a l l  property and serve a l l  the customers of the pr iva te ly  
owned public u t i l i t y .  
must require  the u t i l i t y  t o  obtain i t s  permission, The dut ies  and 
powers of the Commission are l imited t o  the  necessary hearings and 
orders t o  make sure that  s a l e  by the u t i l i t y  w i l l  not leave persons 
served nei ther  by the u t i l i t y  nor the  municipal i ty .  Once the munici- 
p a l i t y  serves a l l  the customers, there  are no publ ic  du t i e s  then l e f t  
t o  the u t i l i t y  and none of I t s  asse ts  used i n  the service of water 
would be necessary o r  useful  i n  the performance of i t s  dut ies .  This 
sec t ion  does not  permit the Corporation Commission t o  refuse t o  al low 
the  corporat ion 's  a s s e t s  t o  be sold. (See A.R.S. $40-285(c)). The 
Corporation Commission i n  the  in s t an t  case, would only be able t o  go 
i n t o  those matters which would affect t he  former customers of the 
u t i l i t l e s , t o  an orderly d ispos i t ion  of the remaining obl igat ions of 
the public u t i l i t y ,  and t o  a sce r t a in  that  a l l  such obligat ions have 
been properly provided. 

Before it can become 8 party t o  D 

U n t i l  the s a l e  i s  com- 

T h i s  

I n  t h a t  case the Corporation Commission s t i l l  

Regarding the  c e r t i f i c a t e ,  the Commission's Ju r i sd i c t ion  contin- 
ues under A.R.S. $9-516(C) u n t i l  i t  has determined that the munici- 
p a l i t y  is serving the e n t i r e  area and there is no area requir ing 
c e r t i f i c a t i o n  o r  service by any pr ivate  utility. 

CONCLUSIONS - 
1. The Corporation Commission has not been given any j u r i sd i c t ion  

over a municipali ty i n  the municipal i ty 's  determlnat ion of what fields 
of business, including publ ic  u t i l i t i e s ,  A t  w i l l  enter ,  nor over %he 
f e a s i b i l i t y ,  des i r ab ix i ty  or consideration t o  be paid by the munici- 
p a l i t y  i n  the acquisition o r  purchase of publ ic  u t i l i t i e s .  

62 -7 . .  
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c i p a l i t i e s ,  has decreed tha t  municipal i t ies  sha l l  pay f a i r  value t o  
acquire  the f a c i l i t i e s  of public service corporations and has speci-  
fied haw that valuation is t o  be determined, (A.R.S. §(59-515(C) and 
9-516) 

Under P . R . S .  $9-526(A) and (B) the Legis la ture  has declared 
i t s  i n t e n t  t ha t  char te r  c l t i e s  shall  not destroy the property of en- 
f ranchised u t i l i t i e s  by d i r ec t  competition. The char te r  c i t y  is f ree  
t o  acquire  by purchase, and where i t  chooses so to do, the question 
of considerat ion arld terms as they r e l a t e  t o  a l l  a c t s  of the munici- 
p a l i t y  bre not subject  t o  scrut iny by the Commiasion. This s i tua t ion  
involves a mutbal voluntary a reement and we do not need to di3cuss 
the  e f fec t  of A.R.S.  §9-516(~7 and (B) on purchases by a char te r  c i t y .  

2 .  The Legislature,  exercis ing its power over non-charter muni- 

3.  

4. Municipali t ies have not been given l e g i s l a t i v e  grant  t o  
car ry  i n t o  e f f ec t  the cohs t i tu t iona l  pr iv i lege  of regulat ion of 
p r iva t e  u t i l i t y  within i t s  boundaries. ( A r t .  15, Sec. 3 ) .  A s  a re- 
s u l t  municipal i t ies  a re  not authorized t o  exercise  any d i r e c t  super- 
vision ovel' the manner of doing business of public s e r v i c e  corpora- 
t ions within i t s  c i t y  l i m i t s .  
the  a s s e t s  of the u t i l i t y ,  oust  the Commisslon of i t s  Jur i sd ic t ion  
under A.R.S. $40-285. The Corporation Commission must give permis- 
s ion  t o  a u t i l i t y  before it may dispose of i ts  assets by agreement t o  
a municipal i ty  o r  any other  purchaser. 

They may not by agreeing t o  purchase 

' 

5.  T h i s  s t a t u t e  i s  a permissive s t a t u t e  passed f o r  the pro- 
t ec t ion  of the public i n t e r e s t .  The Corporation Commission may only 
concern i t se l f  with questions r e l a t i n g  t o  whether o r  not the proposed 
t r a n s f e r  w i l l  be injur ious t o  the r i g h t s  of the public.  
has nothing to do w i t h  the rights of the intended purchaser and has no 
power t o  determine the  v a l i d i t y  of tlie contract ,  f a i rnes s  of the pur- 
chase pr ice ,  o r  f e a s i b i l i t y  of the projec t .  

The Commission 

6. When the municipality acquires the  a s se t s  of a pr iva te  public 
se rv ice  corporation through purchase i t  necessar i ly  requires  that  the 
p r iva t e  u t i l i t y  must vo luntar i ly  agree to se l l  t o  the municipali ty i n  
t h i s  manner. The munlciyali ty is  therefore  on not ice  as t o  the  re -  
quirement n d e r  A.R.S. $40-285 that tile public service corporation 
must obtain permission of the Corporation Commission to se l l .  They 
are bound t o  honor the order made by the  Commission i n  approving the 
sale .  

.- 

7 .  In the  s i t u a t i o n  where only part of t he  assets of' the  pr ivate  
u t i l i t y  are  being conveyed t o  a municipali ty and the u t i l i t y  w i l l  
continue t o  serve, a f t e r  the sale, some customers, the Commission 
sha l l  make i t s  order r e l a t i v e  t o  those customers which w i l l  not be 
served by the municipality, and the pr ivate  u t i l i t y  may not then d i s -  
pose of t he  a s se t s  that  the Commis9ion f inds  are necessary t o  meet 
the  needs of those customers remaining. 

u t i l i t y  are acquired by a municipality and a l l  the  customers a re  t o  
be served by it, the u t i l i t l e s '  public  service funct ion is ended, The 

8, I n  the s i t u a t i o n  when the  e n t i r e  asse ts  of' the  pr ivate  
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Corporation Commission cannot prohlbit the  sa l e  of' i t s  a s se t s ,  
hearing and order  must be directed only t o  a d e t e W n a t i o n  that  there  
ape no other  customers or persons who have been served by the  pi%ivate 
U t i l i L y  and that it w i l l ,  i n  fac t ,  have been re l ieved of a l l  i t s  
du t i e s  t o  Serve such customers, 
t o  be made r e l a t i n g  only t o  these matters,  
order denying th? public u t i l i t y  the r i g h t  t o  dispose of i t s  asse ts ,  
except upon the grounds tLa% the u k i l i t y  I s  not in fbc t  terminating 
i t s  funct ion i n  the service of its customers, 
A . R . S .  $40-285(C). 

The 

The Com&ssionts determination i s  
They may not e n t e r  an 

This i s  the e f f e c t  O f  

9. The Corpmatian Cammission in i%s order approving any s a l e  
under A . R , S ,  940-285, must give e f f ec t  to $9-516(C) t o  the extent  
tha t  it shall protec t  from encroachment by addi t ional  c e r t i f i c a t i o n  
the r i g h t s  of the holder  of the c e r t i f i c a t e  of convenience Bnd n e w s  
Si ty  of the  u t i l i t y  being purchased and can only terminate the  c e r t i  
f i ca te  of the  p r iva t e ly  owned public u t i l i t y  being purchased and 
relieve it from the dut ies  of a public se rv i ce  corporation a f t e r  it 
is apparent that  the municipal corporation has not and w i l l  not refu 
" to  provide u t i l i t y  service t o  a por t ion  or  part  of the I t  area o r  
t e r r i t o r y  previously authorized t o  the public u t i l i t y .  

taken over, the Corporation Commission theh may issue a new certifi- 
ca te  of convenience and hecessity t o  
Service t o  that  port ion of the area br territory which the munici- 
pality has refused t o  service.  
the necessary f a c t s  is preserved, 
mission r e t a i n s  ju r i sd i c t i en  over the u t i l i t y  af ter  sale and has f 'ull  
power t o  inves t iga te  cbmpLetion cf s a l e ,  

10, If the municipality refuses t o  serve customers i n  the area 

publ ic  u t i l i t y  t o  provide 

Its power of i n v e s t i g a t i m  t o  determine 
To perform these dut ies  the Com- 

'* 

WlLLLIAM- CLARK KENNEDY 
Chief Assis tant  Atterncy General 
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ZONA REVISED STATUTES. (Empha- 
sis added). 
Based on the langnage of subsection (C) 

and tbe Title to the amendment, it is clear 
to 118 that the legblahre mtendedto grant 
a right to those persons living outside the 
boundaries of a city, who are mere of a 
city's water service, to require the continn- 
ation of mch water service by the City 
once it has been eatablished. Such a public 
policy did not exist at the time Cig of 
Phmnix w. Kwn, mpm, was decided. 
Now, an obligation to furnish continued 
water semias to appellants exista by v+ 
tae of kR.S.  6 9-61qC) and the Gtp of 
Phoenk A Kwn, auprq is inapplicable to 
the claims assert& here by appellants. 
Tbe judgment of dismbd is r e v d  

and this matter is remanded to the trial 
court for further proceedings. 

GRANT and HAIR& JJ., concur. 

160Ariz.38 
Barney NNG; Jamer, R Flddlu; Harry 

Thumtol4 d/b/a Harry Thmaton's sad- 
dle - Lawrence L Lake, Plain- 
tifrs/AmeIlants 

V. 

The CITY OF PHO- Terry Goddard, 
Mayor of the City of woenix; Council 
of the City of Phoenix WUliam Parks, 
Dame Pd, Barry Stan; John Nelson, 
H o d  Adam, Ed Korrick, Mary Rose 
Wileox, and Calvin Goode. City C o d  
M e m m  Phoenix W a h  ut8 Waste- 
water Departmen* William E Korbitz, 
Director of the Phoenix Water and 
wastewater Deputme!ne Marvin An- 
drewr,atYMaw?m cityof- 
Water System, MendantdApPellcea 

No. CV-87-0199-PR 
Supreme Court of Arizona, 

En Ban& 
Jan. 12, 1989. 

Nonresident customers of city water 
department brought civil rights d o n  

against city seeking damagea and injanc- 
tive relief on ground that their water rates 
W ~ t w i c e t h O S f ? e h a r g e d t o c i t y ~ t s .  
The Superior Court, Msricapa County, No. 
c64sso9, James Moeller, J., grsnted city's 
motion to dismiss, and appeal was taken. 
The Court of Appeals, 160 Arb. 35, 770 
P.2d 889, reversed and remanded, and city 
petitioned for review. The Supreme court, 
Holohan, J., O, held that: (1) plain- 
tiff's aIlegstione did not sapport elaim un- 
der federal civil righta statute, and (2) stab 
uta limiting water rata city could charge 
nonresidents limited damage~ and injunc- 
tive relief nonmidenta could recover from 
city in action Challenb abgedly discrhni- 
natory rates, but did not affect claims of 
nonresidents for period before ~bt~ td~  ef- 
fective date. 

Opinion modified, remanded. 
Feldman, V.CJ., filed concurrhg win- 

ion. 

1. civil mgbb @lt12(8) 
Allegations by nonresklent customers 

of citfs water deplrrtmeat, that rates 
charged no- were twice those 
charged to residents, did not snppart claim 
under federal civil rights statutq any rem- 
edy available to nonresidents was under 
state law. 42 U.S.C.A. 4 1983. 

2. Wstur, and Wakr Comma -206 
Statute requiring city to continue wa- 

ter service to noddents  also r e q u i d  
city to charge reasonable rate for such 
service. A.R.S. 0 H 1 6 ,  subd. C. 

3. Waters and Water Courree 4=20%3) 
Generally, municipslly owned water 

works system supplying water outside ita 
corporate limits may charge more for that 
service than it chlugee users who reside 
within corporate limits. A.R.S. 4 9616, 
subd. c. 
4. Munidpal Corporations -277 

In sll cases, city must have reasonable 
basis for dkdmination m its charges for 
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uta& semke8 between midenbe and Wn- 
reaidentq proof that service of no& 
data involves Qreater expense is sutficient 
to show city acted leamably in charging 
higber raw for nomeaidenta. A.U. 
0 sale, subd. c. 
8.w.ttn and water 43Mlmf l  e=lsz, 

Statute! lhitiq wrrter ratas city could 
chrvge- Cehiteddamageaand 
imjunctive relief nomeden ’ tsconldrecover 
fkom city in sction challenging aIlegedly 
dieeriminatory rates, but did not affect 
clrrime of nets for period More 
statute’s effectme date. A.R.S. 8 9411, 
subd. A. 

m u )  

P h & ,  160 Arb. 36, 770 P.2d 339 (Am. 
1987) (1 CA-CIV 8692, filed Feb. 24,1987). 
We granted the citp‘s petition for review to 
clarify the nature of the plaintiffs’ reme 
dies in this utility rate litigation. 

The essential facts, briefly stated, are 
that prior to 1985, the City of Phoenix 
maintained a water rate for nonresidents 
that was the same as that for residents. In 
1986 the City of Phoenix enacted an ordi- 
luu~ee which doubled the water mtau for 
those residing outside the geographical 
boundariea of the citg. The plaintiffs chal- 
lenged the increased water rate, alleging 
thst it constituted unconetitutional discrimi- 
nation by the City against nonresidents. 

Friedeman & O‘Leary by John Friede- 
man and Charles L. Eger, Phoenix, for 
plaintiffe/appellanb. 
Roderick G. McDougall, Phoenix City 

Atty. by Jesse W. Seare and Philip M. 
EaggwQ, ht. CiQ Am., Phoenix, for 
defendantdappeneea 

Johuaon & Shelley by LaXtfar Shelley, 
Mesa, for amicus curiae h g e  of Arizona 
Cities and Towns. 

Charles G. Olhger, III, paraclise VaIley 
Atty., Paradise Valley, for amicus curiae 
Town of paradtee Vdey. 

HOLOHAN, Justice (Retimi). 
The plaintiffs, appellants, brought an ac- 

tion d e r  42 U.S.C. 1983 against the 
of phoenix seeking damsges and injunctive 
relief because of alleged cliseriminstin by 
the defendant city in charging different 
water rates for customere reaiding outside 
its exterior boundaries. The plaintiffs also 
sought to maintain the action as a clam 
action upon behalf of dl cnstomers of the 
defendant city similarly affected by the 
water rates. 
The superior court granted the city‘s rn 

tion to dismiss which ale0 mooted the que% 
tion of maintaining the action as a class 
action. On appeal, the Court of Appeals 
reversed the judgment of dimisad and 
remanded the case to the superior court for 
further proceedings. Jung e. Citg of 

DISCUSSION 
111 Although we agree with most of the 

analpis m the opinion of the Court of 
Appealsy we believe that the opinion sug- 
gests, at least by implication, that the 
plaintiffs’ allegations support a civil righta 
action under 42 U.S.C. 0 198s. We believe 
that any suggestion that the allegations of 
the complaint support a civii righta action 
must be corrected. Not every denial of a 
right conferred by state law involves a 
denial of equal protection. Ses Snoaaden v. 
Hughes, 321 US. 1, 8,64 S.Ct 397,401,88 
LE& 4W (1944). The plaiatiffs have no 
constitutional right to receive water at a 
palrtkdar rate. city of P h k  v. Kaszcn, 
54 Arb. 470,W P.2d 210 (1939). The cityy 
in providing water service to nonresidents, 
is acting in its proprietary capacity andy 
arbssnt a statute, has no duty to provide 
water ta the nonresidents. Id If the city 
has violated a state statute in its chargea 
for water provided to nonresidents, the 
plaintiffs’ remedy is under state law, not 
under 8 1988 of the Civii Rights Act. 

Nature of the Remedy 
Almost fifQ yeare ago this court noted 

in Kamn that the legislature was the body 
which had the right to regulate the mites 
charged by a municipal corporation operat, 
ing a public utility. 54 Ariz. at 474,97 P.2d 
at 214. Smce Kasun the legislature has 
enacted legielstion specifically governing 
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water service to nonddents by a munick 
Paw. 
The relevant statute, A.m. 84616, 

prohibits a eity irom diecontinuing water 
serpicetononresidentk Thestatutepm 
videsinpart: 

C. Acityortownaeqairingtbefscili- 
ties of a public service corporation rea- 
dering utility service without the b o d  
ariee of such city or town, or which ren- 
der~~ utility service without its bound- 
&, akaU not disoontinrre & * 
o i o q o n c Q e r l a b l ~ W l o n g W e r r e A  

. tit# or m owns M m t m b  8ueh util- 
i&.... 

A.R.S. 8 961qC). 
[el The ciQ argues that neither the tit. 

ed statute, nor any other for that matter, 
authorize a court to set mtllpicipal water 
raw. We agree with the city, and the 
opinion of the Court of Appeals does not 
m*te disagreement with that position. 
As the Court of Appeals indicates, the reso- 
hrtjon of this case depends upon the proper 
construction and enforcement of the a n -  
t d b g  statute. At the out& we point out 
that A= 3 9-51qc) speaks m terms of 
the city mzdmirlg uEilit# & without 
bbonndanea - Tbefurniehingofutility 
service by a public service corporation is 
regulated by the Corporation Commission, 
and such utility service mast be provided at 
reseonsble rates. Although the Corpora- 
tion Commission hss no jurisdiction over 
municipal eharges for u r n  serviw, we 
believe that the implication of reasonable 
rates for utility service must be read mto 
A.R.S. 8 Wlqc). If such a construction 
is not adopted, a city could charge any rate 
it wished despite ita effect on the nonresi- 
dents’ need for utility service. The legisla- 
ture did not intend to place noIveeidenta of 
a city m such d impossible situation The 
obligation of a city to continue utility ser- 
vjce 88 required by A.R.S. 8 9-51qC) nee 
emarily implies that the charges for such 
servbs will be at reasonable rates. 

Additionally, the requirement that a city 
charge reasonable rate8 where a service 
bae been required to be performed by law 
is a principle recogniEed by many authori- 
ties. Sse McQuillan, Municipal Corpw 

Eioles 8 3s.376A The principle was recog 

Was the s e n h  which the City of 
Phoenix reztdered to plaintiff6 and tbobe 
m like situation with them, bawd upon 
contract or law? qit basat upon a 
l e g a l * h t w * o f ~ b ~  
t k s ~ t h e a o u r t s ? n a # ~ ~  

nhed h K’n when the court 8tated: 

whether tb term8 on whM Rb obtains 
tRiswroiasammwtmablewIcot. On 
the other hand, if his right to receive 
service is based solely on a volmtary 
contract with the city, then that contract 
is subject to review by the courts only m 
the same mannm aa any other private 
contract, and it is not for them to dete~  
mine whether its provisions are arbi- 
tzary, unreasonable or diaeriminato ry. 
(Emphasis supplied). 

Xasun, 64 Ark at 476, 97 P.2d at 216. 
The City d m  not contend tbat it does 

not have a legal duty to continue water 
service to the nonresidents. The ScatUte at 
issue clearly mandates such duty. As a 
consequence of that duty we hold tbat the 
city must pmvide water service at a reason- 
able rate. 

C31 The city points out that a standard 
of reasonableness is not reSny a standard 
because it is subject to various mterpreta- 
lions. Application of a reasonableness 
stmdardisnotaneweoncept. Ithasbeen 
applied over the yeam in a number of cases 
by various courta Some general priuuples 
abstracted from the cases are helpful in 
providing guidance about what is 
able. As a general rule a municipBup 
owned waterworks system supplying water 
outside its corporate limits may charge 
more for that service tban it charges the 
users who reside within the corporate lim- 
its. See McQdlan, Municipal Cmpotw 
tions &traterritoricrt Rot498 $ SS.37(Sa 
ed.); 4 A.LR2d 590,598; 64 Am Jur.2d 
Public UMit ie  0 120 at 647 (1972); Pom- 
pom Beach o. Oltrrurn, 389 SoA 283, 
petition denied @’la.) 339 s0.M 1144. “A 
city‘s first duty is to ita own inhabitants 
who ordinarily pay for the municipal plant 
directly or indirectly, and who therefore 
have a preferred claim to the benefits r e  
sulting from public ownership.” Dslony v. 



Rwkw, 802 S.W.2d 207 (1957). !h bm 
den of proving the dtfa late schednle to 
be arbitrary and -le IT& Upon 
the plaintifts, for the ordimme ie entitled 
to the preeamptioa of validky that legisla- 
tiveeamctumtaordindyreceive. Acity 

"perrmesibly serve residents at cost 
and glean a profit from outsiders." Id 

[I1 In all ~1888, tbe city must have a 
reaeonable basis for the dieeriminaton in 
its charges D e h p  a R u c k ,  302 S.W.M 
287 (1957). Proof that emice of nonresi- 
dents mvolves greater expenes ie suffi- 
cient to show a city acted reasonably m 
charginghighratet3fornOnresidenta sab 
id at 290, COlliM v. corrhsff, 636 F.2d 854 
(2d cir.1980). The foregoing ezamplee are 
provided 88 iIloetratjon% not 88 limita%ne, 
and other facbre may also bear upon the 
question of reasonsblenesrr. 

IS1 Thedtyasserbtbattheconetrac- 
tion of kRs. Q 9-6lqC) by the Court of 
Appeals is flawed because the legislative 
mtent on rates to mmreden * tswasclari- 
fied by LLBS. §Mil as amended by 
h w s  1986. 
The city amerta tbat tbe dbposition of 

tbis es~e by the Comt O f  Appeale is im- 
proper becalm! it violate8 the dear require- 
ments of A.U. # 9-511 as amended by 
Iaws 1986. "he cited ~tstute providee: 

If a rn- provides water to an- 
other rnmici@tyJ the rates it charges 
for the water to the public m the other 
rnddpdity shall be one of the fdlow- 
ing: 

1. The same or lem than the rates 
it chargea ita own residents for water. 

2. Theeameorlesstbsntherates 
tbe other m r & i p & y  charges its resi- 
dents for water. 
3. If the other municipdity doee 

not provide water, the avetrage rates 
eharged for water to the &dents in 
tbeothermunidp&ybyprivatewater 
companies. 

4. Ratesdetmninedbyaeontraee 
whicb is approved by both mmieipdk 
tiee and in which such rates are justi- 
tied by a coat of service ~ t n d y  or by 

any other method agreed to by both 
municipalities. 

A.R.S. # 9411(A). 
The city arguea that the water rate to 

be charged the plaintiffs must be based on 
the new statate. FWher, ARS. 
# 9-Sll(A) seb the ~tandard for the rates 
to be charged, andthe late8 are not to be 
te~ted by a reamuab- standard. We 
agree m part with tbe eiQ"a contention. 
From and after the &&e date of A.RS. 
8 4611(A), any of the plaintiffs who wide 
ma mrmicipality to which the City of Pboe 
nix provjdea water, the charges for the 
water will be made in Bccordance witb the 
above statute. We disagree with the 
that the amended statute affecta the claims 
of the plaintiffs for the period before the 
effective date of the axiendment, and we 
do not conclude that all the named plain- 
tiff8 are affected by the amended statute 
because some of them may receive water 
service from the city and be residents of an 
unincorporated aRa of the comQ. In 
summary, the enactment of U . S .  
0 9611(A) affecta the plaint& m their 
elaims for damages for any period after the 
effective date of the amendment, and any 
mjunctive relief which might be wted by 
the superior court must not collflid with 
the water rate ~tractnre provided in A.R.S. 
Q Wll(A)  for my plaintiffa coming with 

As noted earlier, the complaint seeks re- 
lief under 42 U.S.C. # 1988 for arbjtrary 
and dhiminatory water rates charged by 
the city, The aetion may not be maintained 
under 42 U.S.C. 5 1983, but the plaintiffs' 
aIlegations in the complaint show that they 
may be entitled to relief under another 
legal theory, and tbey should be allowed to 
mend the complaint to assert a right to 
masonable rates under ARS. 4 M16. 
stab ez mz. C&?t A PiehVll, 186 Ariz. 
689,867 P.2d 130a (1983). The dismissal of 
the complaint witbout leave to amend was 
error. 

!I%e opinion of the hurt of Appeals is 
modified m mrdance with theviews ex- 
pmsed in this opiniorz The judgment of 
the superior court is reversed, and the case 

the C b  C Q V e r e d  by the cited S b h k .  
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is remanded to that court for further pro- 
ceedings consistent with this opinion. 

CAMERON, J., conam. 
GOBDON, CJ., and MOELUX, J., 

did not part@ate in tbe determination 
of this ma*. 

FELJIMAN, Vice Chief Justice, 
concurring. 

Iconeurintheresult. Thetrialcourt 
granted a motion to &miss, essentially 
holding that it had no juriedictioa Plain- 
tiffs alleged m the complaint that the city 
had set rateE that were both diacrhhbry 
and unreaso1lsble for non-residents of the 
municipality. Basing its argument on Citg 
of Phoenix v. Kaeun, 64 Arb. 470,W P.2d 
210 (1989), the city contends that tbe rates 
are solely a matter of contract and that the 
court cannot make rates. In my view, the 
argument is ine0rreCt.e great deal of dif- 
ference exists between judicial rabmakiug 
a d  judicial review of rates set by the 
-* 

Baeieally, I agree witb the court of ap 
peals. Given kRs. 0 9-61qC) and @), 
whieb prevent municipal water utilities 
from discontinuing service to current sub 
mibers located outside the municipality‘e 
borrodariee, and the corporation commis- 
sion &om granting oertifiestee of conve- 
nience and necessity to any potentid water 
utility competitors, K w n %  contract the 
ry-prohibii judicial review of rates set 
by the cilp-ia no longer good law. 

Becauae the city chm to serve the sub 
mi, because the law prevents ctieeop 
tin- of such service, and beeaaae the 
city hae a virtual monopoly in the provieion 
of services, I believe the city subjecta W 
to the common law duties of those who 
provide eseential services to others. Vib 
k#6 of N b  V. Ci& of Chicago, 82 IkApp. 
3d SO, 68, 87 IILDec. 142,147, 401 N.E.2d 
1286,1240 (1980) (common law of utilite8 
law provhb that a “city is subfeet to the 
same rules that would apply to a privately 
owlled UtiIity, (~cluding those forbidding 
unreasonableness aDd diecrhnination in util- 
ity rate#J.”) (citations omitted); see gen- 
6 d g  E. McQUILLIN, LAW OF MUNICI- 

PAL CORPORATIONS 00 34.168, at 403, 
and 55.37a, at 616 (Sa ed. 1986). Thus, the 
city maybeenjoinedfrom eettingdieerimi- 
natory or unmmable ratea. Farthe 
more, mder proper cimmstances, the city 
may be re8ponsible m damages. 

I believe that all we need to say here is 
that the plaintiffs have stated a cause of 
action, and the judgment of diemissal must 
be m d  What tbsoriea are applicable, 
and what mlief ought to be granted cannot 
be deeided unless and until the facta are 
proved m the trial court. 

160Ariz42 
Alfred A OOLBERG and mdd K 

Colberg, husband and dfe ,  
pmtifftJ--@ 

Orlo l2ELLINGER and J d  Rdbge!r, 
husband and wife, 
Defendnnb-Appellaa 
No. 1 Cb-cIv 8867. 

Court of Appeals of Arizona, 
Division 1, Department C. 

July 14, 1888. 
Supplemental Opinion Dec. 18, 1988. 

Reconaideration Denied Jan. 2’7, 1989. 
Review Denied April 4, 1989. 

V. 

Homeowner brought action against 
contdaetor and contrsetor’s gualifying p 

construction of residence. “he Superior 
Court, Y a w  County, Cause No. G 
41409, James B. Sulk J., awarded judgment 
for homeowner against contractor, but de 
nied recovery against qudifying partk. 
Court also awarded attorney feee to home 
owner against company and to e g  
parties against homeowner, and appeal w88 
taken. The Court of Appeals, Shelley, PJ., 
held thst: (1) homeowner did not have neg- 

ty to recover damage8 far alleged faulty 
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MINUTES OF THE FLORENCE TOWN COUNCIL WILL HOLD A MEETING OPEN TO 
THE PUBLIC ON WEDNESDAY, MARCH 26, 2014, AT 5:OO P.M., IN THE 
CHAMBERS OF TOWN HALL, LOCATED AT 775 NORTH MAIN STREET, 
FLORENCE, ARIZONA. 

1. CALL TO ORDER 

Mayor Rankin called the meeting to order at 504 pm. 

2. ROLLCALL: 

Present: Rankin, Smith, Celaya, Hawkins, MontaAo, Walter, Woolridge 

3. CALL TO THE PUBLIC 
Call to the Pubtic for public comment on issues within the jurisdiction of the 
Town Council. Council rules limit public comment to three minutes. 
Individual Councilmembers may respond to criticism made by those 
commenting, may ask staff to review a matter raised or may ask that a matter 
be put on a future agenda. However, members of the Council shall not 
discuss or take action on any matter during an open call to the public unless 
the matters are properly noticed for discussion and legal action. 

There were no public comments. 

4. ADJOURN TO EXECUTIVE SESSION 
For the purpose of discussion of the public body with the Town Attorney in 
accordance with A.R.S. 5 38-431.03(A)(4) and A.R.S 38-431.03(A)(f) regarding 
negotiations for the purchase of water and wastewater infrastructure including 
real property related thereto. 

On motion of Councilmember Waiter, seconded by Councilmember Hawkins, and 
carried to adjourn to Executive Session. 

5. ADJOURN FROM EXECUTIVE SESSION 

On motion of Councilmember Hawkins, seconded by Councilmember Walter, and 
carried to adjourn from Executive Session. 

6. WORK SESSION REGARDING ACQUISITION OF THE ASSETS OF JOHNSON 
UTILITIES, LLC, AND SOUTHWEST ENVIROMENTAL UTILITIES, LLC. 

Mr. Charles A. Montoya, Town Manager, gave a brief overview as to why Florence 
would benefit from the purchase of the utility company. He said having two water 
providers service the Florence residents can be problematic at times with regards to 
communication, separate billings, etc. 

Mr. Montoya stated that discussions have occurred and the conclusion is that it would 
be more feasible and economically viable to purchase the entire utilities from Johnson 
Florence Town Council Meeting Minutes 
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Utilities. He said the Town has a number of independent consultants working on behalf 
of the Town to do the evaluation to ensure that Council has the information needed to 
make an informed decision. 

Mr. Dan Jackson, Managing Director and Acting Chief Executive of Economists.com, 
stated that when Florence is considering such a large acquisition, it must ask the 
following: 

- Is the price being asked a reasonable price? Is it too highllow? 
- Can the Town afford it? 
- Once you acquire the utility, will the revenues that you will get from the accounts 

that you acquired will be enough to pay all of the expenses of operating the 
system? 

- What general benefits does the Town accrue by making such an acquisition? 
- What are the risks involved in an acquisition like this? 

Mr. Jackson provided a Power Point presentation which outlined the following: 
- Basic terms of the deal 

Purchase price is approximately $121,000,000 
0 Funded by bonds purchased from the seller 
0 Closing date is to be mid to late 2014 
0 Five year management agreement after the acquisition 

- Acquiring approximately 56,000 accounts 
Price per account is approximately $2,162 
o Price is reasonable when compared to what the purchase price was for 

other companies since 2004 
o Average purchase price was $3,209 per account - Forecast of future revenues and expenses under Town ownership 

0 Town staff and consultants developed a 25 year comprehensive long-term 
forecast of future revenues and expenses under ownership and operation by 
the Town of Florence 

0 Forecast was based on a series of very conservative assumptions about 
future events: 
o Only modest annual account growth 
o Many expenses continue to increase each year 
o Annual 3.0% rate adjustments in the next to 10 to 20 years (less than 

industry average rate increase which is approximately 56% annually) 
0 Key was to determine whether the Town could operate the acquired utility at a 

reasonable cost to ratepayers while still deriving a financial benefit to the 
Town 

0 The forecast is not a guarantee. It is a prediction based on a set of 
reasonable assumptions that may or may not turn out to be correct 

0 Because no one can predict the future with perfect accuracy, there remains a 
possibility that unexpected expenses will occur or expenses will be greater 
than forecast 

0 The risk of unexpected and /or higher expenses is common in the purchase of 
any business 

- Notes on Financial Forecast 
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0 Town alone must be willing to accept the risk as a cost of doing business and 
of making this deal - Forecast of water accounts 
Johnson Utilities had significant growth in the last 15 years 
Water - 1,000 per year 

0 Wastewater - 1,300 accounts per year 
Will reach approximately 43,000 accounts by 2033 - Year 1-20 financial Forecast 3.0% annual rate adjustments 

0 Revenues are forecast to be sufficient to fund all acquisitions and operating 
costs including debt service payments and all operating costs - Potential financial benefits of purchase 
Increased efficiencies of Town staff and work force in operating two systems. 
Annual financial contribution for acquired utility to General Fund, thus limiting 
the need for additional taxes 
o Approximately 10% of the revenues will go to General Fund 
Elimination of 5% franchise fee to existing Town residents 
Net cash Row could be used to improve the quality of both existing and 
acquired utilities 
Net cash flow could also be used to limit future rate increases on both existing 
and acquired utilities - Risks of additional rate increases 
While potential benefits are significant, there is also the risk that additional 
rate increases would be required if any of the following occurs: 
o Annual account growth is lower than 1,000 water and 1,300 wastewater 

Town personnel requirements are greater than expected 
o Operating expenses or CAGRD are greater than forecasted 
o Capital improvement needs are greater than forecasted 
o Major economic disruption - recession, terrorist attack, weather event, etc. 

- Summary 
Acquisition price is reasonable and affordable compared to other utilities 
As with any deal of this magnitude, there are risks associated with this 
transaction that must be recognized and accepted 

Economic and financial forecast indicates that this acquisition has numerous 
potential financial benefits to the Town of Florence 

Mayor Rankin asked Mr. Eckhoff if the projected growth that Mr. Jackson forecasted is 
the same as what the Community Development Department has forecasted. 

Mr. Mark Eckhoff, Community Development Director, stated that growth projections are 
reasonable. 

Mayor Rankin asked for clarification on the growth factors that are not controllable by 
the Council with regards to forecasted revenues to expenses. He inquired if the cost of 
the well is one of those costs. 
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Mr. Jackson stated that the well is one of the costs. He said a lot of the costs that are 
incurred are beyond one's control, such as inflation, chemicals, eledricity, insurances, 
etc. 

Mayor Rankin asked Mr. Wayne Costa, Public Works Director, and Mr. John Mitchell, 
Utilities Director, if the five year management plan is agreeable and if the amount of 
time is adequate. 

Mr. John Mitchell, Utilities Director, stated the time frame is reasonable. 

Vice-Mayor Smith inquired the rates for the first five years of the bonds. 

Mr. Montoya said the terms are for 30 years, with the first fwe years being interest only 
at approximately 5%. The next twenty five years will be at 8%. 

Vice-Mayor Smith inquired what the total cost will be for the duration of the bonds. 

Councilmember Walter stated that the term of the bonds are 6.625% for the first five 
years, and 8% for the next 25 years with maturity in 2024. 

Councilmember Celaya said the project will be self-funded. 

Councilmember Montaiio inquired what the difference in rates are between the Town of 
Florence and Johnson Utilities. 

Mr. Jackson said the Johnson Utilities rates are slightly higher but they are comparable. 
He inquired if the rates will change. 

Mr. Montoya said the goal is to have similar rates. There are ways to save money in the 
acquisition that will help lower the cost to the consumer. 

Mr. George Johnson, Johnson Utilities, stated that the acquisition will position the Town 
to determine the future plans for responsible growth as the residents see fit. He 
explained the benefits to the customers if Florence were to obtain Johnson Utilities. He 
also explained the bonds and said Johnson Utilities is financing 100% of the sale price. 
The one-time closing fee and annual fees, payable to the Phoenix IDA, have been 
reduced from approximately $120,000 to $48,000. The project is 25% complete and he 
looks forward to Florence taking the project forward. 

Mr. Dan Hodges, Johnson Utilities, provided a PowerPoint presentation in which he 
outlined the following: 

- Seller Financed Bonds 
Town of Florence residents are not taking any risk 

0 Revenue bonds are secured only by Johnson Utilities revenue 
0 Revenues at current rates will pay the financing on the purchase 
0 Town of Florence has no liability for the payment of the purchase price 
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0 Town of Florence will receive in excess of $3.5 million in cash assets at 
closing to fund the reserve accounts 
Purchase does not impact the Town’s bonding capacity 
5% franchise fee currently paid by Johnson Utilities customers who reside 
within the Town boundaries will no longer be charged 

Mr. Hodges explained their service territory. He said they are 25% built out based on 
the existing territory and it does not include the state land. He explained that the cost 
per connection is less than half of what Queen Creek purchased H20 for. Water Works 
Engineers, analyzed the Johnson Utilities system and explained the price variance in 
building a new system versus acquiring the Johnson Utilities existing system. 

Mr. Hodges explained their growth projections. He said they had 16,886 additional 
connections within seven years, with an average growth of 2,412 connections per year. 
The estimated connections for their territory at build out are 211,395 connections. He 
said Florence will be paying for current connections only, and not for future growth or 
service territory. Financial projections prepared by Johnson Utilities estimated an 
increase of 500 water and 1000 wastewater connections per year. 

Mr. Hodges stated that they have four wastewater treatment plants in operation. He 
explained what build capacity is and how it is calculated. He said their plants are built to 
7.1 Million Gallons per Day (MGD). He said they have permitted with ADEQ for 15.4 
MGD; which means they have paid for the engineering for future capacities for 
wastewater to double the existing MGD. He said they are currently treating 4.77 MGD 
and have a remaining capacity of 2.33 MGD. He said the remaining capacity will allow 
for treatment for another 12,460 homes or to sustain them for the next ten years. 

Mr. Hodges said when expanding, they duplicate the existing plant which utilizes a 
standardized system and saves engineering costs. He said the plan is, within the first 
five years, to build another phase on the Pecan Wastewater Treatment Plant so they 
may provide the experience to the Town as part of the agreement. 

Mr. Hodges discussed the following in his PowerPoint Presentation: - Engineering Report 
Cost to build a new phase is approximately $10.00 per gallon. 
Town of Florence Engineering Report is based on industry standard costs 
and a 40% contingency added. 
Johnson Utilities management has over 40 years in building water and 
sewer systems. 

e From this experience, Johnson Utilities management is able to build 
facilities at costs lower than industry standards. 
Johnson Utilities looks forward to sharing this experience and knowledge 
during our management period. 
The report assumes that replacement of entire water and sewer facilities 
at the end of the book stated useful life. 

* Water and sewer facilities are continuously maintained. Entire water and 
sewer facilities are not replaced at the end of their book stated useful life. 
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Lift-stations were shown as a cost to Johnson Utilities. Typically, 
developers pay all costs associated with connecting to the existing system 
of the utility. 

Mr. Hodges said they have budgeted $5 million in their financials to cover the building of 
the wastewater treatment facility within the five year period. The money will be placed 
in the reserve account prior to the start of any construction. 

Mr. Hodges continued with his PowerPoint presentation, which outlined the following: - Remaining Water Capacity 
0 Total well productions - 22,367,520 GPD 
0 Can serve 67,372 homes per day at 332 GPD 
0 Served 22,954 water connections in 2013 
0 44’41 8 total number of water connections available for growth 

0 Current rates based on 7,500 gallons of usage per month with a j/r” meter 

Water: $32.68 $31.51 
Wastewater $39.09 $42.00 
Total cost: $71.77 $73.51 

- Rate Comparison 

Town of Florence Johnson Utilities 

- Economists.com Report 
0 Based rate comparison on 10,000 gallons water and 5,000 gallons sewer 
0 Johnson Utilities rates are set up for water conservation with the Arizona 

Corporation commission (high users are charged more) 
Average Anthem resident uses 6,300 gallons of water per month 

0 WlFA uses 7,500 gallons of water to compare water companies 

Mr. Hodges provided comparisons for various water and sewer companies and stated 
that Johnson Utilities was below the Arizona Corporation Commission regulated 
average rates in both water and sewer. 

Mr. Hodges continued with his PowerPoint presentation, in which he discussed the 
following: 

0 Henry and Home analyzed Johnson Utilities 2013 financial information 
and the 201 3 figures exceeded Johnson Utilities projections 

0 Johnson Utilities projections are based on historical and anticipated future 
performance at a conservative growth number. 
Economists.com presentation shows this is an excellent opportunity for 
the Town of Florence. 

- 100% Seller Financed Bonds 
The bonds are backed by Johnson Utilities revenue from the assets. 

0 The Town of Florence has no liability for the payment of the purchase 
price. 
The Town of Florence residents are not exposed to any risk 

0 Johnson Utilities is taking the entire risk of any non-payment of the bonds. 

- Economists projections 
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Town of Florence does not have to increase rates to pay for the purchase 
price. 

fndependent 3" party issuer of the bonds 
Fees have been reduced by over 50% to accommodate the Town and JU 
because of the strength of revenues. 
These fees are paid from project revenues. 
Project revenues are more than adequate to cover the fees 
Use of an IDA to issue bonds has been a seller requirement since initial 
discussions regarding the sale. 

0 The strength of the revenues being produced is the reason the Town of 
Florence is receiving such an advantageous fee structure from the IDA. 
The structure was shown in the Economists.com report. 

Management Agreement allows for a smooth transition into the Town of 
Florence managing the system. 
Johnson Utilities has a vested interest in making sure the Town is very 
successful in the management of the system and the retirement of the 
bonds. 

- Phoenix IDA will be issuer of bonds 

- Management Agreement 

Mayor Rankin inquired about the difference in water connections and wastewater 
connection totals. 

Mr. Jackson said there are certain service areas where the water is serviced by another 
provider aside from Johnson Utilities. 

Mr. Montoya stated the initial report had projected numbers for connections while Mr. 
Hodges report indicates the final numbers for connections. 

Mayor Rankin inquired if they will be required to get CAG's permission before they can 
expand the plant. 

Mr. Hodges outlined their CAG area and stated that it encompasses the entire Johnson 
Utilities service territory, which is planned at 15.4 MGD. He said the plants are 
projected at build out with CAG so they would not have to seek the 208 from CAG. The 
APP Permit for ADEQ has been taken care of as well. 

Mayor Rankin stated that the report indicates that high users are charged more. He 
inquired what is considered a high user. 

Mr. Hodges stated that from the Arizona Corporation Commission's (ACC) standpoint, a 
high user is someone who uses more than the average number when setting rates. 
Johnson Utilities has a tier system that correlates with the charges. 

Mr. James E. Mannato, Town Attorney, acknowledged the following individuals present 
at the meeting: Juan Salgado, Phoenix IDA Director; Patrick A. Ray, Law Firm of Kutak 
Rock; George Johnson, Johnson Utilities; Gary Drummond, Law Firm of Salquist and 
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Dtummond; Gary Hays, Arizona Corporation Commission; Dan Hodges, Johnson 
Utilities; Fred Faith, Law Firm of Diikinson Wright/Mariscal Weeks; Michael Cafiso, 
Greenberg and Traurig; Paul Gayles, Greenberg and Traurig; Dan Jackson, 
Economists.com; John Mata, Water Works Engineers; Wayne Costa, Public Works 
Director, Town of Florence; and John Mitchell, Utilities Director, Town of Florence. 

Mr. Mannato stated the transference of responsibility of the utility company from a 
private sector to governmental sector is very important. The transaction and the 
cancellation or extinguishment of the certificates of conveyance and necessity will also 
have to be approved by the Arizona Corporation Commission. He said once this 
happens, the water and wastewater system will be regulated by the Town of Florence. 
He explained the differences in the way the utility operates as a government enterprise 
and in the way it operates as a private enterprise. One major difference is the way the 
rates are set. The Town of Florence sets its own rates based on utility studies. The 
Arizona Corporation Commission set the rates for private companies. 

Mr. Mannato said much of the contract negotiations have to do with arriving at an 
acceptable set of contracts that will facilitate the metamorphosis of Johnson Utilities into 
a government enterprise that will have to be operated pursuant to the Florence Town 
Code and state law. It must also provide for the necessary assurances that are 
required to ensure that the utility bond holder will receive the principal and interest on 
his bonds and the bonds will eventually be retired. He said the negotiations of the 
contracts are ongoing as the authorizing election approaches on May 20, 2014. Both 
sides are working toward the same goal that all sides be equally protected. 

Mr. Mannato said many of the terms that are contained in the draft contract have not 
been commented on by Mr. Johnson’s team. The Management Agreement is in 
negotiations and emphasized that they are in draft format only. He explained the 
process of negotiation. 

Mr. Mannato said the Management Agreement is necessary because of the enormity of 
the utility system. It is not possible for the Town to take over the operations of the utility 
immediately if the Town receives voter approval. He said the agreement serves several 
purposes, such as: - Ensure that a seamless transition occurs 

- Ensure that the utility functions in a way that Mr. Johnson will be ensured that it 
will produce the revenue that is required to meet the projections of Mr. Jackson 
and Mr. Hodges 

- Ensure that there will be no difficulty in servicing the debt service on the bonds 
while providing enough revenue so that there is remaining revenue for the Town 
to continue to improve and operate the utility system. 

Mr. Mannato stated that the Management Agreement has to be structured in a way that 
allows the utility to be transitioned into a governmental enterprise. Governmental 
enterprises have to deal with areas of law that do not necessarily affect Johnson 
Utilities. He said the Town deals with laws within the Arizona Revises Statutes; utilize a 
different mechanism for setting rates, and must facilitate and utilize public procurement 
so the public has an understanding of where the money is being spent. He said the 
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employees are dealt with differently as well, such as having to adhere to the 
constitutional requirements that apply to empbyees of a governmental entity. 

Mr. Mannato said the Management Agreement is for fwe years, and by year two, both 
sides must arrive at a transitional agreement that will specify how both will facilitate the 
transfer. The goal for years three, four and fwe is that the Town will become 
increasingly more responsible for the day-today operations of the u t i l i  system. The 
Management Agreement calls for the payment of $500,000 per year for the continued 
management of the system by Mr. Johnson’s firm. He said the money can be paid from 
the revenue from the utility system and will ensure that the Town operates the utility 
system in a way that causes very little or no change to those who rely on the utility 
system. 

Mr. Mannato said there are other issues that need to be reviewed, such as is if it is 
more advantageous for the Town to insure the assets of the utility system the same way 
it insures its other assets or if the Town should use other insurance that is procured and 
provided by the manager. 

Councilmember Walter inquired about the expected net revenue total per year. She 
further inquired about how much revenue would go towards the Management 
Agreement. 

Mr. Mannato stated that when the Town first considered purchasing Johnson Utilities in 
2007, they assigned a dollar value to each water connection and each sewer 
connection. Those fees would be used for the management of the utility. He said the 
fee was approximately $24.00 for both water and sewer. He said Mr. Johnson’s 
proposal is to have a flat fee of $500,000. 

Mr. Johnson stated the $500,000 is slightly more than $9.00 per connection per year. It 
equates to approximately $0.80 per month. 

Mr. Damon Anderson, Holiday Inn Express General Manager and homeowner in 
Johnson Ranch, inquired about the plans that are in place for the infrastructure of some 
of the problems they have had with Johnson Utilities and further asked whether the 
Town of Florence was prepared to handle the problems in improving the issues. 

Mr. Montoya stated that throughout the process, Mr. Johnson, Mr. Hodges, and the 
operations staff have begun to do some of the capital projects that the Town was 
informed of from the beginning. He said throughout the evaluation period they have 
identified things that will need to change such as where growth has occurred. 

Mr. John Mitchell, Utilities Director, said that in the transition period, the items will be 
identified and a plan will be devised to do the repairs. 

James Curley, San Tan Valley Resident, stated that he has lived in Johnson Ranch for 
approximately ten years and is concerned about the annual increase. He understands 
the average to be approximately 5% of the $21.62 per year, which equates to 
approximately $1 08 per year. 
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Mr. Jackson said the $21.62 is capital cost to acquire the system and is not related to 
the annual increase. 

Mr. Curley inquired about the 3% cost of living increase per year. He said he only 
receives 1.5% cost of living increase per year. 

Mayor Rankin stated that there will be an increase; however, they will try to keep it as 
low as possible. He said the Council does not have control over certain costs, and 
those costs are what cause the increase. 

Mr. Jackson stated the Town will not have to raise the rates to acquire the system. He 
said increases will happen in the future, and it is inevitable. The average increase in 
costs is approximately 3% per year due to inflation. The increase is due to the price 
increase of commodities. It is important to ensure that the revenues meet the 
expenses. 

Councilmember Celaya said the rates will increase regardless of who the owner is. He 
said the operation costs will increase. 

Councilmember Montaiio inquired about the 5% cost for franchise fees. 

Mr. Jackson stated that currently the Johnson Utilities customers who are within the 
Town of Florence pay a 5% franchise fee tax to the Town of Florence. This fee will be 
eliminated once the Town acquires the system. 

7. NEW BUSINESS 

a. DiscussionlApprovallDisapproval of authorizing the Town Manager to 
finalize all agreements with Johnson . Utilities LLC, and Southwest 
Environmental Utilities, LLC, and bring back to Council for action at a later 
date. 

Mayor Rankin said the Town Manager is seeking authorization to continue with 
negotiations and to finalize the agreements. The authorization does not authorize the 
Town to purchase the utility. 

Councilmember Celaya stated the agreement is in draft format and is continually being 
worked on. He inquired if the final documents will come back before Council. 

Mr. Montoya said the documents will come back before Council. 

Councilmember Woolridge requested that a public notice be sent out advertising the 
meeting so that the public can attend. 

Mr. Montoya said the PowerPoint presentations will be available on the website for 
those who were not able to attend. 
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On motion of Councilmember Montafio, seconded by Councilmember Hawkins, and 
carried to authorize the Town Manager to finalize all agreements with Johnson Utilities 
LLC, and Southwest Environmental Utilities, LLC, and bring back to Council for action at 
a later date. 

b. DiscussionlApprovaUDisapproval of authorizing the filing of a motion to 
intenrene on behalf of the Town of Florence on the docket of the Arizona 
Corporation Commission, Docket No. WS42987A-13-0477 with regard to 
Johnson Utilities, LLC, application for approval of sale and transfer of 
assets and conditional cancellation of certificate of convenience and 
necessity. 

On motion of Councilmember MontaAo, seconded by Councilmember Celaya, and 
carried to authorize the filing of a motin to intervene on behalf of the Town of Florence, 
on Arizona Corporation Commission, Docket No. WS-02987A-134477 with regard to 
Johnson Utilities, LLC, application for approval of sale and transfer of assets and 
conditional cancellation of Certificate of Convenience and Necessity. 

8. CALL TO THE PUBLIC 

There were no public comments. 

9. CALL TO THE COUNCIL 

Mayor Rankin thanked the Council. 

1O.ADJOURNMENT 

On motion of Councilmember Celaya, seconded by Councilmember Montafio, and 
carried to adjourn the meeting at 8:25 pm. 

-24 
Tom J. cankin, Mayor 

w isa Garcia, own Clerk 

I certify that the following is a true and correct copy of the minutes of the Florence Town 
Council meeting held on March 26, 2014, and that the meeting was duly called to order 
and that a quorum was present. 

I /  

L i g  Garcia, Town Clerk 

Florence Town Council Meeting Minutes 
March 26,2014 
Page 11 of 11 



ACTION MINUTES 

MINUTES OF THE FLORENCE TOWN COUNCIL MEETING HELD ON MONDAY, 
MAY 5, 2014, AT 5 0 0  P.M., IN THE CHAMBERS OF TOWN HALL, LOCATED AT 
775 NORTH MAIN STREET, FLORENCE, ARIZONA. 

1. CALL TO ORDER 

Mayor Rankin called the meeting to order at 5:04 pm. 

2. ROLLCALL: 

Present: Rankin, Smith, Celaya, Hawkins, Walter, Woolridge 
Absent: Montaiio 

3. ADJOURN TO EXECUTIVE SESSION 
For the purpose of discussion and consultation of the public body in 
accordance with A.R.S. 38431.03(A)(3) and A.R.S. 3841.03(A)(4) to obtain 
legal advice from the Town Attorney and to discuss and consider the 
settlement of pending litigation. For the purpose of discussion and 
consultation of the public body in accordance with A.R.S. 38-431.03(A)(4) and 
A.R.S. 3841.03(A)(7) to consider the purchase of water and wastewater 
infrastructure and discuss negotiations related thereto. 

On motion of Councilmember Hawkins, seconded by Vice-Mayor Smith, and 
carried to adjourn to Executive Session. 

4. ADJOURN FROM EXECUTIVE SESSION 

On motion of Councilmember Walter, seconded by Vice-Mayor Smith, and carried 
to adjourn from Executive Session. 

5. INVOCATION 

6. PLEDGE OF ALLEGIANCE 

7. CALL TO THE PUBLIC 
Call to the Public for public comment on issues within the jurisdiction of the 
Town Council. Council rules limit public comment to three minutes. 
Individual Councilmembers may respond to criticism made by those 
commenting, may ask staff to review a matter raised or may ask that a matter 
be put on a future agenda. However, members of the Council shall not 
discuss or take action on any matter during an open call to the public unless 
the matters are properly noticed for discussion and legal action. 

8. PUBLIC HEARINGS AND PRESENTATION 
a. Public hearing on a zone change request by the Town of Florence to 

change existing zoning on multiple properties from Neighborhood Office to 
Downtown Commercial and first reading of ORDINANCE NO. 610-14: AN 



I 

ORDINANCE OF THE TOWN OF FLORENCE, PINAL COUNTY, ARIZONA, 
APPROVING THE DOWNTOWN COMMERCIAL (DC) ZONE CHANGE 
LOCATED IN AN AREA GENERALLY BOUND BY RUGGLES STREET TO 
THE NORTH, BUlTE AVENUE TO THE SOUTH, BAILEY STREET TO THE 
WEST AND PINAL STREET TO THE EAST AND INCLUDING PROPERTY 
LOCATED AT THE SOUTHEAST CORNER OF PINAL STREET AND 8TH 
STREET (PZC-11-14-ZC). 

Mayor Rankin opened the public hearing. Mayor Rankin closed the public 
hearing. 

b. Public hearing on Ordinance No. 606-13: AN ORDINANCE OF THE TOWN 
OF FLORENCE, PINAL COUNTY, ARIZONA AMENDING THE TOWN OF 
FLORENCE CODE OF ORDINANCES, TITLE W LAND USAGE, CHAPTER 
150 DEVELOPMENT CODE, SECTION 150.047 DISTRICT USE 
REGULATIONS TABLES (A) AND ESTABLISHING A NEW RURAL 
RESIDENTIAL EQUESTRIAN SUBDIVISION (RRES) ZONING DISTRICT 
SECTION (PZC-34-134RD). 

Mayor Rankin opened the public hearing. 
hearing. 

Mayor Rankin closed the public 

c. Presentation on Southeast Valley Transit System Study. 

9. CONSENT: All items indicated by an (") will be handled by a single vote as part 
of the consent agenda, unless a Councilmember or a member of the public 
objects at the time the agenda item is called. 

a. *Approval of accepting the register of demands ending March 31, 2014, in 
the amount of $1,616,075.05. 

b. *Authorization to enter into an intergovernmental agreement for provisions 
of senrices with the Pinal County Recorder for elections and voter 
registration services. 

c. *Resolution No. 1432-14: Adoption of A RESOLUTION OF THE TOWN OF 
FLORENCE, PINAL COUNTY, ARIZONA, AUTHORIZING THE SUBMISSION 
OF AN APPLICATION FOR STATE HOUSING FUNDS (WHICH MAY INCLUDE 
FEDERAL FUNDING THROUGH THE HOME INVESTMENT PARTNERSHIP 
PROGRAM OR STATE HOUSING FUNDS), CERTIFYING THAT SAID 
APPLICATION MEETS THE COMMUNITY'S HOUSING AND COMMUNITY 
DEVELOPMENT NEEDS AND THE REQUIREMENTS OF THE STATE 
HOUSING PROGRAMS, AND AUTHORIZING ALL ACTIONS NECESSARY TO 
IMPLEMENT AND COMPLETE THE ACTIVITIES OUTLINED IN SAID 
APPLICATION. 

On motion of Councilmember Walter, seconded by Vice-Mayor Smith, and carried 
to approve the Consent Agenda, as written. 



10. NEW BUSINESS 

a. Discussion on the development of a Town of Florence Art Program. 

b. DiscussionlApprovallDisapprovaI of the FY 201 4-201 5 employee benefit 
program with Blue CrosslBlue Shield of Arizona for medical; Teladoc for 
24/7 physician access benefits; Principal Financial Group for dental and life 
insurance; Vision Service Plan for vision insurance; EAP Preferred for 
Employee Assistance Program; AFLAC for supplemental insurance 
products; and lnfinisource to administer our Section 125 flexible benefit 
account plan. 

On motion of Councilmember Hawkins, seconded by Vice-Mayor Smith, and 
carried to approve the the FY 2014-2015 employee benefit program with Blue 
CrossBlue Shield of Arizona for medical; Teladoc for 24/7 physician access 
benefits; Principal Financial Group for dental and life insurance; Vision Service 
Plan for vision insurance; EAP Preferred for Employee Assistance Program; 
AFLAC for supplemental insurance products; and lnfinisource to administer our 
Section 125 flexible benefit account plan. 

e. Discussion/Approval/DisapprovaI of setting a date to approve the Johnson 
Utility LLC Purchase Agreement and Management Agreement. 

On motion of Vice-Mayor Smith, seconded by Councilmember Woolridge, to set a 
date of May 27, 2014 to approve or disapprove the Johnson Utilities, LLC, 
Purchase Agreement and Management Agreement. 

Roll Call Vote: 
Vice-Mayor Smith: Yes 
Councilmember Woolridge: Yes 
Councilmember Walter: Yes 
Councilmember Hawkins: Yes 
Councilmember Celaya: Yes 
Mayor Rankin: Yes 

Motion Carried: Yes: 6; No: 0 

11. DEPARTMENT REPORT 

a. Manager’s Report 
b. Department Reports 

i. Community Development 
ii. Courts 
iii. Finance 
iv. Fire 
v. Library 
vi. Parks and Recreation 
vii. Police 
viii. Public Works 



I 

I 

ix. Utilities 

12.CALL TO THE PUBLIC 

13.CALL TO THE COUNCIL 

14.ADJOURNMENT 

On motion of Councilmember Walter, seconded by Councilmember Hawkins, and 
carried to adjourn the meeting at 9:21 p.m. 

Posted this Sfi day May, 2014, on the Town of Florence website at 
www.florenceaz.gov by Maria Hernandez, Deputy Town Clerk. 

http://www.florenceaz.gov
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EXECUTIVE SUMMARY 
JOHNSON UTILITIES, LLC 

DOCKET NO. WS-02987A-13-0477 

Staff recommends approval of the sale and transfer of assets of Johnson Utilities, LLC (“Johnson”) 
to the Town of Florence. 

Staff further recommends that Johnsons’ Certificate of Convenience and Necessity (“CC&N”) be 
cancelled, and that the CC&N cancellation d be effective upon the closing of the sale and transfer 
of assets to the Town of Florence. 

Staff further recommends that Johnson shall notify the Commission with a filing in this docket, 
within 30 days of the closing of this transaction, documentation evidencing the closing of the sale 
and transfer of assets to the Town of Florence. 



1 

2 

3 

4 

5 

t 
r 
I 

E 

5 

1 C  

11 

1; 

1: 

1 L  

1: 

1( 

1: 

I t  

l! 

2( 

2:  

2: 

2: 

21 

2: 

2( 

Direct Testimony of Robert G. Gray 
Docket No. WS-02987A-13-0477 
Page 1 

INTRODUCTION 

Q. 
A. 

Q- 
A. 

Q- 
A. 

Q. 
A. 

Please state your name, occupation, and business address. 

My name is Robert G. Gray. I am an Executive Consultant I11 employed by the Arizona 

Corporation Commission (“ACC” or “Commission”) in the Utilities DiGsion (“Staff 3. My 

business address is 1200 West Washington Street, Phoenix, Arizona 85007. 

Briefly describe your responsibilities as an Executive Consultant 111. 

In my capacity as an Executive Consultant 111, I provide policy analysis and 

recommendations to the Commission on a variety of natural gas, electric, water, and 

wastewater matters. 

Please describe your educational background and professional experience. 

In 1988 I graduated from the University of h4innesota - Duluth, receiving a Bachelor of A r t s  

degree in geography. In  1990, I graduated from Arizona State University, receiving a Master 

of Am degree in geography. Since joining the Utilities Division Staff in June 1990, I have 

worked on a wide variety of natural gas, electric, telecommunications, water, and wastewater 

matters that have come before the Commission. I have also been involved in the National 

Association of Regulatory Utiltty Commissioners (“NARUC”) for many years, includmg 

service as the Chair and Vice Chair of the NARUC Staff Subcomrnittee on Gas. 

What is the scope of your testimony in this case? 

I will address the application of Johnson Utihties LLC (“Johnson”) for Commission approval 

of the sale and transfer of assets to the Town of Florence (“Florence” or “Town”) and 

cancellation of its Certificate of Convenience and Necessity (“CC&N”). I will provide Staffs 

recommendations regarding the proposed transaction and cancellation. 
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Q- 

A. 

Q. 

A. 

Have you reviewed the Direct Testimony of Johnson’s witness Daniel Hodges and the 

Direct Testimony of Florence witness Charles A. Montoya? 

Yes. 

Did you prepare the attached Staff Report which contains Staffs review and analysis 

of the proposed transaction and cancellation? 

Yes, it is Attachment RGG-1 of this testimony. 

RECOMMENDATIONS AND ENCOURAGEMENTS 

Q. 

Q. 

A. 

Please summarize Staffs recommendations. 

1. Staff recommends approval of the sale and transfer of assets of Johnson Utilities to 

the Town of Florence. 

Staff further recommends that Johnsons’ CC&N be cancelled, and that the CC&N 

cancellation will be effective upon the closing of the sale and transfer of assets to the 

Town of Florence. 

Staff further recommends that Johnson notify the Commission with a h g  in h s  

docket, within 30 days of the closing of this transaction, documentation evidencing 

the closing of the sale and transfer of assets to the Town of Florence. 

2. 

3. 

Has Staff identiiled any actions that it believes would be beneficial to Florence and its 

customers to undertake following consummation of the transaction? 

Yes. While Staff is not makmg these recommendations to the Commission to order, Staff 

encourages Florence to take the following actions to help ensure that Johnson’s customers 

outside the Town’s municipal boundaries have greater opportunity to be involved in 

Florence’s operation of the utihty assets acquired from Johnson. 
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1. Staff encourages Florence to establish a citizens advisory board to provide customers 

outside of its municipal boundaries with a greater voice in Town activities that relate 

to their water and wastewater service. 

Staff encourages Florence to expand its annual survey of residents regarding how the 

Town is performing to include util~ty customers who are not residents of Florence. 

2. 

Q. 

A. Yes, it does. 

Does this conclude your direct testimony? 



ATTACHMENT RGG-1 

STAFF REPORT - THE APPLICATION OF JOHNSON UTILITIES LLC FOR APPROVAL 
OF THE SALE AND TRANSFER OF ASSETS AND CONDITIONAT, CANCELLATION OF 
ITS CERTIFICATE OF CONVENIENCE AND NECESSITY (DOCKET NO. WS-02987A-13- 
0477) 

On December 31,2013, Johnson Utilities, LLC dba Johnson Udtties(‘Johnson”), filed with 
the Arizona Corporation Commission (“ACC” or “Commission”) an application for approval of the 
sale and transfer of assets to the Town of Florence (“Florence” or “Town”) and the conditional 
cancellation of its Certificates of Convenience and Necessity (“CC&N”). 

BACKGROUND 

Johnson is an Arizona corporation, certificated to provide water and wastewater services in 
parts of Pinal County, Arizona, pursuant to Decision No. 60223 (May 27, 1997) and subsequent 
decisions whch have expanded Johnson’s water and wastewater CC&Ns. Johnson provides service 
to over 22,100 water customers and 29,200 wastewater customers across approximately 72 square 
d e s  in its water CC&N and 87 square miles in its wastewater C C W .  Staffs maps of the CC&Ns 
are attached as Exhibit 1 to t b s  memo in the form of a memo from Lori m e r .  

Following Johnson’s filtng of the application on December 31,2013, Swing First Golf LLC 
filed for intervention on February 4, 2014. Swing First’s application to intervene was granted on 

. February 14,2014. On March 4,2014, Staff filed a Letter of Sufficiency. On March 10, 2014, the 
Residential Udtty Consumer Office (“RUCO”) filed an application to intervene. On March 14, 
2014, RUCO’s application to intervene was granted. O n  March 19,2014, Pulte Home Corporation 
(“Pulte”) filed an application to intervene. On March 31, 2014, Pulte’s application to intervene was 
granted. On March 28, 2014, Johnson filed the Direct Testimony of Daniel Hodges in h s  
proceeding. On April 2,2014, the Town of Florence (“Florence”) filed an application to intervene. 
On April 4, 2014, Florence’s application to intervene was granted. On April 9,2014, Florence filed 
the Direct Testimony of Charles A. Montoya. On April 11, 2014, Karen Chstian, Todd J. 
Hubbard, Alden L. Weight, and Steve Pratt filed an application to intervene. On April 14,2014, the 
San Tan Heights Homeowners Association (“San Tan HOA”) filed an application to intervene. 
These applications to intervene were granted on April 21,2014. 

In Johnson’s initial application, the Company indicated that upon the Udtties Division 
finding the application sufficient, Johnson would withdraw it pendmg applications in Docket Nos. 
WS-02987A-12-0136, WS-02987A-13-0284, and WS-02987A-13-0310 for extensions of its water and 
wastewater CC&Ns. On March 24, 2014, in the 12-0136 docket, Johnson filed a request for the 
Commission to take action on t h l s  docket, given the addtional time it could take for the transaction 
to occur with Florence putting the transaction up for voter approval. On March 11 , 201 4, Staff filed 
a response, indicating that Staff did not oppose Johnson’s request, but that it left it to the 
Administrative Law Judge’s discretion whether to issue a Recommended Opinion and Order, given 
that resolution of WS-02987A-12-0136 might occur around the time the Florence transaction was 
acted on by the Commission. No further action has occurred regarding the 12-0136 docket since 
Staffs March ll* filing. Florence witness Montoya’s direct testimony indicates the Town plans to 
serve the extension areas requested by Johnson. Staff believes that such a resolution is reasonable. 
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Florence has scheduled a special election on May 20, 2014, to allow Florence voters to 
decide whether to authorize the town council to move forward with the transaction. In the initial 
application, Johnson indicated that Florence would form a non-profit municipal property 
corporation to hold the assets acquired from Johnson. Subsequently, Mi. Hodges indcated in h s  
Direct Testimony that Florence has now determined that it will duectly hold the assets acquired 
from Johnson. 

A draft copy of the agreement between Johnson and Florence was attached to the May 28, 
2014 Direct Testimony of Dan Hodges on behalf of Johnson. Staffs understanding is that a final 
agreement has not been reached between Johnson and Florence to date, but that there are not 
expected to be any substantive changes from the draft agreement attached to Mr. Hodges’ 
testimony. 

The main provisions of the Agreement are as follows: 

1. Florence pays a purchase price of $121,000,000 in the form of non-recourse revenue 
bonds to acquire all the assets of Johnson and Southwest Environmental Utilities, 
LLC (“SEU”). 

2. Johnson will enter into a management agreement with Florence to operate the 
business for five years. 

3. Florence assumes Johnson’s obligations under existing main extension agreements 
and master udllty agreements. 

4. Florence will assume all existing customer accounts and will receive customer 
deposits held on account. 

5. Florence will receive $2,500,000 cash in the off-site facaties hookup fee account. 
6. Florence will receive any balance in the Central Anzona Groundwater 

Replenishment District (“CAGRD”) adjuster fee account, reduced by any shortfall 
from the October 2013 CAGRD bill advanced by Johnson. 

In MI. Montoya’s direct testimony on behalf of Florence, the following commitments are 
made: 

1. 

2. 
3. 

4. 

5. 
6. 

Florence will serve all current and future Johnson Udties customers whether within 
or without the Town’s boundaries. 
Florence will assume Johnson’s obligations under existing h e  extension agreements. 
Florence will serve all future customers in the areas covered by current Johnson 
CC&N extension requests that are before the Commission. 
Florence does not intend to change the rates charged by Johnson for at least 18 
months from the time of the acquisition. 
Florence will refund customer deposits pursuant to Town Code 50.121. 
Florence will honor existing water main extension agreements and sewer h e  
extension agreements. 
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JOHNSON’S FACILITIES’ 

Johnson has two water systems, the Main System and the Anthem System. The Main 
System has a productive capacity of 12,800 gallons per minute (“GPM’) and serves 20,170 
customers as of 2012. The Anthem system has a productive capacity of 2,329 GPM and serves 
approximately 2,000 customers as of 2012. Both systems have adequate production and storage to 
serve existing customers and reasonable growth. 

Johnson has six wastewater treatment systems, with four being active and two being inactive. 
The active systems include the Section 11 Wastewater Treatment Plant (“WWTl“’) System, the 
Pecan Water Reclamation Plant (“WRPy’) System, the San Tan WRP System, and the Anthem at 
M e d  Ranch WRP System. The Precision Golf Course WW” and the Copper Basin System are 
inactive. Further details on Johnson’s water and wastewater systems are contained in Staffs 
Engmeering Report, which is Attachment RGG-2 to Staff Witness Gray’s Direct Testimony in this 
proceedmg. 

ARIZONA DEPARTMENT OF ENVIRONMENTAL QUALITY (“ADEQ”) 
COMPLIANCE FOR JOHNSON AND FLORENCE 

A February 7, 2014 ADEQ status report indicated that Johnson’s water systems have no 
major deficiencies and water delivered meets applicable national and state drinlung water regulations. 

A February 7,2014 ADEQ status report indcated that Florence’s water system has no major 
deficiencies and water delivered meets applicable national and state dnnlung water regulations. 

A January 31,2014 ADEQ status report indicated that Johnson’s Pecan and San Tan WRPs 
were not in violation at a level at whch ADEQ will take action or issue a Notice of Opportunity to 
Correct or Notice of Violation and/or are in compliance with the Order/Judgment and/or are in 
compliance with an OrdedJudgment for the review period of April 1,2013 to September 30,2013. 
The January 31,2014 ADEQ status report also indcated that Johnson’s Section 11 WK”, Anthem 
at M e r d  Ranch WRP, and Precision Golf Course WWTP are in compliance with ADEQ 
regulations for the review period of April 1,2013 to September 30,2013. 

A January 31,2014 ADEQ status report indicated that Florence’s North WWTJ? was not in 
compliance with its permits, wastewater regulation, and/or Order/Judgment for the review period 
of October 1, 2012 to September 30, 2013. The January 31, 2014 ADEQ status report also found 
that Florence’s South WWTl? was not in violation at a level at whch ADEQ will take action or issue 
a Notice of Opportunity to Correct or Notice of Violation and/or is in compliance with the 
Order/Judgment and/or is in compliance with an OrdedJudgment for the review period of 
October 1,2012 to September 30,2013. 
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ARIZONA DEPARTMENT OF WATER RESOURCES (“ADWR”) COMPLIANCE FOR 
JOHNSON AND FLORENCE 

A February 14, 2014 ADWR compliance s ta tus  report indicates that Johnson’s Main water 
system is currently in compliance with ADWR requirements governing water providers and/or 
community water systems. A February 14, 2014 ADEQ compliance status report indicates that 
Johnson’s Anthem water system is currently out of compliance with ADWR requirements governing 
water providers and/or community water systems. 

A February 14,2014 ADWR compliance status report indicates that Florence’s water system 
is in compliance with ADWR requirements governing water providers and/or community water 
systems. 

ACC COMPLIANCE 

As of April 10, 2014, Johnson has no delinquent compliance items accordmg to the ACC’s 
Compliance Section database. Johnson is in good standing with the Commission’s Corporations 
Division as well. 

NOTICE 

In Mr. Hodges Direct Testimony he indicates that Johnson provided notice to current and 
prospective customers via a number of dfferent avenues. The ways notice was provided according 
to Mr. Hodges include: 

1. In the Company’s March newsletter that was included in customers’ monthly bills, 
Johnson provided notice to current customers of the proposed sale and transfer of 
assets. 
Johnson also made the newsletter and notice available on its website. 
Johnson also mailed a notice to all current customers via first class mail. 
Johnson further published the notice in the March 24,2014 statewide edition of The 
Arixona &public. 
Johnson additionally provided notice to landowners in its three proposed CC&N 
service extension areas. 

2. 
3. 
4. 

5. 

RATES AND CUSTOMER SERVICE 

Johnson Utilities serves customers that are both within and outside the municipal boundaries 
of Florence. Based on information provided by Johnson, approximately 20,800 water customers are 
outside Florence’s municipal boundaries, with another approximately 2,200 customers within 
Florence’s municipal boundaries as of December 2013. For wastewater service, Johnson serves 
approximately 28,800 customers who are outside Florence’s municipal boundaries, with another 
approximately 2,100 customers within FLorence’s municipal boundaries as of December 2013. 
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Monthly Consumption Johnson Rates Florence Rates - 
. (gallons) W i h  Municipal 

Boundary 
5,000 $26.13 $28.88 
7,500 $31.51 $32.68 
10,000 $36.88 $36.48 
15,000 $44.04 $43.23 

Florence has indicated that it intends to continue to charge Johnson customers their existing 
rates for the first 18 months after the acquisition is completed, while the Town conducts a rate 
study. It is unclear what current Johnson customers would pay once the rate study would be 
completed. Staff addressed a number of questions regardmg service to customers outside Florence’s 
municipal boundaries in Staffs April 3, 2014 response to Commissioner Bitter-Smith’s March 24, 
2014 letter in this docket. Staffs response is included as Attachment RGG-3 to Staffs testimony in 
this proceedmg. 

Florence Rates - 
Outside Municipal 
Boundary 

$37.36 
$42.21 
$47.06 
$55.66 

Based on the Florence’s February 28, 2012 Notice of Intention to Increase Water, 
Wastewater, and Solid Waste Rates (available on Florence’s website), Florence will have annual rate 
increases for water and wastewater service each year through 2016. For example, the $21.28 
monthly charge cited above for a 5/8 x 3/4-inch meter for a Florence customer within the 
municipal boundary would rise gradually, reachmg $24.63 on July 1, 2016. It is also worth noting 
that current Johnson customers within Florence’s municipal boundaries would no longer pay a 5 
percent franchise fee to Florence on their bills once the acquisition is completed. 

Wastewater rates are more difficult to compare, as Johnson has a single flat wastewater rate, 
while Florence has both a flat wastewater rate and a volumemc rate. Johnson provided Staff with an 
estimated monthly bill comparison for wastewater service for a customer residential customer using 
7,500 gallons, with a 3/4-inch meter. In this comparison, a current customer for Johnson would pay 
$42.00, while a Florence customer would pay $39.09. Florence does not charge different rates for 
wastewater service based upon whether a customer is located inside its municipal boundaries or not, 
although it has a separate line item in its rate schedule for residential customers outside the 
municipal boundaries. 
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Florence is an experienced water and wastewater utility provider. After the transaction is 
completed, Johnson will continue to operate the system for five years under a management 
agreement it would enter into with Florence as part of this transaction. Florence has indicated that 
it wiU honor the approximately 274 water main extension agreements and 260 sewer line extension 
agreements it would mherit from Johnson. Florence would also refund customer deposits pursuant 
to Town Code section 50.121. 

Florence Witness Montoya indcates that Florence endeavors to provide the highest level of 
service to its u d t y  customers and that Florence sends out an annual survey to residents to find out 
how the Town is doing. Staff encourages Florence to expand tlxs survey to include util~ty customers 
who are not residents of Florence. 

Possible Formation ~a Cii’ixens Advisoy Board 

There have been concerns expressed in t h s  proceeding that Johnson customers outside of 
Florence’s municipal boundaries will lack representation, as they cannot vote in Florence municipal 
elections. One possible solution to this concern would be for Florence to form a Citizen Advisory 
Board (“CAB”) to provide customers outside its municipal boundaries with a voice regarding their 
water and wastewater service from the Town. 

This formation of a CAB has been used in the past in proceedings before the Commission 
where a municipahty was acquiring a public service corporation regulated by the Commission and at 
least some customers of the u&ty did not live in the acquiring municipality’s boundaries. For 
example, in Decision No. 69575 (May 21, 2007), the Commission approved the acquisition of 
Desert Hills Water Company by the Town of Cave Creek. Ordering Paragraph 21 of thls order 
notes that the Town “will establish a Citizens’ Water Advisory Committee to review plans, policies, 
the master plan, the capital program, and rates and fees and advise the Town Engineer, the Manager, 
and the Council.” Decision No. 69575 further notes that Cave Creek intends to model its board 
after the City of Tucson’s Citizens Water Advisory Committee. Staff encourages Florence to 
establish a CAB to provide customers outside of its municipal boundaries with a greater voice in 
Town activities that relate to their water and wastewater service. 

Castorno- Comphints 

The Udties Division’s Consumer Services Database indicates that as of April 29, 2014, the 
following number of complaints about Johnson in recent years: 2011 - 45, 2012 - 27,2013 - 38, 
2014 - 6. All complaints have been resolved. Additionally, there have been seven contacts 
opposing the sale and transfer of assets and two contacts in favor. 

RECOMMENDATIONS 

Staff recommends approval of the sale and transfer of assets of Johnson Utihties to the 
Town of florence. 
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Staff further recommends that Johnson Utibties’ certificate of convenience and necessity be 
cancelled, and that the CC&N cancellation will be effective upon the closing of the sale and transfer 
of assets to the Town of Florence. 

Staff further recommends that Johnson Utilities shall notify the Commission with a f i n g  in 
this docket, within 30 days of the closing of this transaction, documentation evidencing the closing 
of the sale and transfer of assets to the Town of Florence. 



ATTACHMENT RGG-2 

M E M O R A N D U M  

DATE: April 15,2014 

TO: Bob Gray 
Executive Consultant I11 

Dorothy Hains, P. E. p . .q  FROM 
Utilities Engineer 

RE: The Application of Johnson Utilities, LLC, Doing Business as Johnson Utilities 
Company for Approval of Sale and Transfer of Assets and Condttional Cancellation 
of Its Certificate of Convenience and Necessity (Docket No. WS- 02987A-13-0477) 

I. BACKGROUND 

Johnson Utilties, LLC dba Johnson Utihties (“John’son’’ or “Company”) fied an application 
for Approval of Sale and Transfer of Assets and Conditional cancellation of its Certificate of 
Convenience and Necessity (“CC&N’) with the Arizona Corporation Commission (“ACC”) on 
December 31, 2013. The Company is in negotiations with the Town of Florence (“Florence”) to 
sell its assets to Florence. The Company owns and operates a potable water facllity and a 
wastewater treatment and d~sposal fachty. Both potable water and wastewater facihties are located 
in Pinal County between the Town of Queen Creek to the north and Florence to the south. 

11. LOCATIONS OF JOHNSON’S FACILITIES 

A. Johnson’s Potable Water Systems 

The Company provides its water service to approximately 22,200 metered customers within 
approximately 73 square miles whch includes all or portions of Sections 1, 2, 8-17 and 19-36 of 
Township 7 East and Range 3 South; Sections 6-7, 13, 15-21, 23-24, 27-33 and 36 of Townshp 8 
East and Range 3 South, Sections 1-3,10-14,22-25,27,34, and 36 of Township 9 East and Range 3 
South; Section 31 of Townshp 8 East and Range 2 South; Section 6 of Township 9 East and Range 
5 South and Section 3 of Townshp 8 East and Range 5 South. 

B. Johnson’s Wastewater Systems 

The Company provides its wastewater service to approximately 29,300 customers within 
approximately 88 square miles which includes all or portions of Sections 1, 2, 8-17 and 19-36 of 
Township 7 East and Range 3 South; Sections 2,5-7,11,13-21,23-24,27-33 and 36 of Township 8 
East and Range 3 South; Sections 1-3,lO-14,22-25,27,34, and 36 of Township 9 East and Range 3 
South, Sections 7-9, 16-22,27-34 of Township 8 East and Range 2 South; Section 6 of Township 9 
East and Range 5 South and Section 3 of Townshp 8 East and Range 5 South. 
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111. DESCRIPTION OF JOHNSON’S FACILITIES’ 

A. Johnson’s Potable Water Sjstems 

The Company owns and operates two inhvidual water systems, Johnson Uulities Main 
System (“Main System”) and Anthem System. Arizona Department of Environmental Qual~ty 
(“ADEQ”) assigned Public Water System (“PWS”) Identification No.11-128 to the Main System 
and PWS No.11-136 to the Anthem System. 

1. Main Svstem PWS No.11-128) 

The Main System consists of eighteen active production wells that have 12,800 gallons per 
minute (“GPM’) combined production capacity, thirteen storage tanks with a 7,250,000 gallon 
storage capacity, a 250 GPM reverse osmosis (“RO”) treatment plant for arsenic removal and a 
dsmbution system serving approximately 20,170 metered customers. In 2012, the average daily 
water usage was 309 gallons per day (,cGPD’y) per connection; the peak day demand was 397 GPD 
per connection; water loss was 7.33 percent whch is below Staffs recommended 10 percent 
allowable lirnit. Thls system has adequate production and storage capacity to serve existing 
customers and reasonable growth. 

2. Anthem System PWS No.11-136) 

The Anthem System consists of three active production wells that have 2,329 GPM 
combined production capacity, two storage tanks with a 1,500,000 gallon storage capacity and a 
dsmbution system serving approximately 2,000 metered customers. In 2012 the average daily water 
usage was 388 GPD per connection; the peak day demand was 561 GPD per connection; water loss 
was 9.3 percent whch is below Staffs recommended 10 percent allowable h i t .  ‘ T h s  system has 
adequate production and storage capacity to serve existing customers and reasonable growth. 

B. Johnson’s Wastewater 9stem.s 

The Company owns six indvidual wastewater treatment systems. Each system contains a 
sewer collection system, lift stations (“LS”), wastewater treatment plant (‘”WWTP”’) and disposal 
system. The six wastewater treatment systems are Section 11 WWTP System, Precision WVcrrp 
System, Pecan Water Reclamation Plant (‘WRP”) System, San Tan WRP System, Copper Basin 
System and Anthem at M e d  Ranch WRP System. Only four active systems are in service; they are 
Section 11 WWTP System, Pecan WRP System, San Tan WlU? System and Anthem at Merrill Ranch 
WRP System. 

1. Section 11 W” 

Section 11 WWTP is equipped with headworks, an aeration lagoon and wetland cells for 
nutrient removal and ultraviolet disinfection units. Final effluent is disposed of in an effluent reuse 

’ Based on the Company’s 2012 Annual Report filed with the ACC. 
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lake. Section 11 W” has a 1.6 million gallons per day (“MGD”) treatment capacity. The 
Company operates the plant under ADEQ approved Aquifer Protection Permit (“APP”) No. 
103081.. In 2012 it served 6,755 existing customers with an average daily flow of 139 GPD per 
connection and the peak day flow was 0.86 MGD. 

2. Pecan WRP 

Pecan WRP is an extended aeration WWTP that is equipped with clarifiers, filters and 
ultraviolet dsinfection units. Final effluent is disposed of in a recharge basin and on a golf course 
for irrigation. Pecan WRP has a 2 MGD treatment capacity. The Company operates the plant 
under ADEQ approved APP No. 105324. In 2012, it served 10,448 existing customers with an 
average daily flow of 139 GPD per connection and the peak day flow was 1.5 MGD. 

3. San Tan WRP 

San Tan WRP is an extended aeration WWTP that is equipped with clarifiers, filters and 
ultraviolet dsinfection units. Frnal effluent is dsposed of in a recharge basin and on a golf course 
for irrigation. San Tan \scTRp has a 2 MGD treatment capacity. The Company operates the plant 
under ADEQ approved APP No. 105325. In 2012, it served 7,319 existing customers with an 
average daily flow of 139 GPD per connection and the peak day flow was 0.91 MGD. 

4. Anthem at M e d  Ranch WRP 

Anthem at M e d  Ranch WRP is an extended aeration WW“ that is equipped with 
clarifiers, filters and ultraviolet &sinfection units. Final effluent is disposed of in a recharge basin 
and on a golf course for irrigation. Anthem at Merrill Ranch WRP has a 1.5 MGD treatment 
capacity. The Company operates the plant under ADEQ approved APP No. 105646. In 2012, it 
served 4,713 existing customers with an average daily flow of 119 GPD per connection and the peak 
day flow was 0.58 MGD. 

5. Precision Golf Course WW” 

Precision Golf Course TVWTJ? is an extended aeration WW“ that has a 0.3 MGD 
In the Company’s 2012 Annual Report filed with the ACC the Company treatment capacity. 

reported that this faciky was inactive. 

IV. ADEQ COMPLIANCE 

A. ]ohnson’.r Potable Water Systems 

Staff received a compliance status report from ADEQ dated February 7, 2014, in which 
ADEQ stated that both the Main System (PWS No. 11-128) and the Anthem System (PWS No. 11- 
136) have no major deficiencies and are delivering water that meets water quality standards required 
by 40 CFR 141 (National Primary D m h n g  Water Regulations) and Arizona Administrative Code, 
Title 18, Chapter 4. 
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B. Florence’s Potable Water S_stem 

Staff received a compliance status report from ADEQ dated February 7, 2014, in whch 
ADEQ stated that Florence System (PWS No. 11-017) has no major deficiencies and is delivering 
water that meets water quality standards required by 40 CFR 141 (National Primary Drinkmg Water 
Regulations) and Anzona Administrative Code, Title 18, Chapter 4. 

C. Johnson ’s Wastewater Systems 

1. Section 11 WWTP 

Staff received a compliance status report from ADEQ dated January 31, 2014, in whch 
ADEQ stated that Section 11 VlrWTp (Aquifer Protection Permit (“APP”) No. 103081) was in 
compliance with ADEQ regulations for the review period of April 1,2013 to September 30,2013. 

2. Pecan WRP 

Staff received a compliance status report from ADEQ dated January 31, 2014, in whch 
ADEQ stated that Pecan WRP (APP No. 105324) was not in violation at a level at whch ADEQ 
wiU take an action or issue a Notice of Opporpnity to Correct or Notice of Violation and/or is in 
compliance with the OrdedJudgment for the review period of April 1,2013 to September 30,2013. 

3. San Tan WRP 

Staff received a compliance status report from ADEQ dated January 31, 2014, in whch 
ADEQ stated that San Tan WRP (APP No.105325) was not in violation at a level at whch ADEQ 
will take an action or issue a Notice of Opportunity to Correct or Notice of Violation and/or is in 
compliance with the OrdedJudgment for the review period of April 1,2013 to September 30,2013. 

4. Anthem at Merrill Ranch WRP 

Staff received a compliance status report from ADEQ dated January 31, 2014, in which 
ADEQ stated that Anthem at Merrill Ranch WRI? (APP No. 105646) was in compliance with 
ADEQ regulations for the review period of April 1,2013 to September 30,2013. 

5. Precision Golf Course WWTP 

Staff received a compliance status report from ADEQ dated January 31, 2014, in whch 
ADEQ reported that the Precision Golf Course WWTP (APP No. 105004) was in comphnce with 
ADEQ regulations for the review period of April 1,2013 to September 30,2013. 
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D. Florence’s Wastewater Systems 

1. Florence’s North WW”(‘North WWTP”) 

Staff received a compliance status report from ADEQ dated January 31, 2014, in whch 
ADEQ stated that the North WWTP was not in compliance with its permit(s), wastewater 
regulation, and/or OrdedJudgment for the review period of October 1, 2012 to September 30, 
201 3. 

2. Florence’s South WWTPC‘South WJwTl”’) 

Staff received a compliance status report from ADEQ dated January 31, 2014, in which 
ADEQ stated that the South WWTP was not in violation at a level at which ADEQ will take an 
action or issue a Notice of Opportunity to Correct or Notice of Violation and/or is in compliance 
with the OrdedJudgment for the review period of October 1,2012 to September 30,2013. 

V. ARIZONA DEPARTMENT OF WATER RESOURCES (“ADWR”) COMPLIANCE 

A. Johnson’s Potable Water Jystems 

1. Main Svstem PWS No.ll-128) 

The Company’s Main System is located in ADWR’s Phoenix Active Management Area. 
Accordmg to ADWR compliance status report dated February 14,2014 ADWR has determined that 
&IS water system is currently compliant with departmental requirements governing water providers 
and/or community water systems. 

2. Anthem Svstem (PWS No.ll-136) 

The Company’s Anthem System is located in ADWR’s Pinal Active Management Area. 
According to ADWR compliance status report dated February 14,2014 ADWR has determined that 
this water system is currently in non-compliance with departmental requirements governing water 
providers and/or community water systems2. 

B. Florence’s Potable Water System 

The Florence’s System is located in ADWR’s Pinal Active Management Area. According to 
ADWR compliance status report dated February 14, 2014 ADWR has determined that this water 
system is currently compliant with departmental requirements governing water providers and/or 
community water systems. 

The Company’s six wells exceeded permitted pumping limits from 2008 to 2012. 
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VI. ACC COMPLIANCE 

A check of the ACC Compliance Section database dated April 10,2014, indicates there are 
no delinquent compliance items for Johnson. 

SUMMARY 

Conclusions 

1. A compliance status report was issued by ADEQ dated February 7, 2014, in whch 
ADEQ stated that both Johnson water systems, the Main System (PWS No. 11-128) 
and the Anthem System (PWS No. 11-136)' have no major deficiencies and are 
delivering water that meets water quality standards required by 40 CFR 141 (National 
Primary Drinlung Water Regulations) and k z o n a  Administrative Code, Title 18, 
Chapter 4. 

2. A compliance status report was issued by ADEQ dated February 7, 2014, in which 
ADEQ stated that Florence System (PWS No. 11-017) has no major deficiencies and 
is delivering water that meets water quality standards required by 40 CFR 141 
(National Primary Dnnkuzg Water Regulations) and Anzona Administrative Code, 
Title 18, Chapter 4. 

3. ADWR has determined that the Company's Main System (PWS No. 11-128) is 
currently compliant with departmental requirements governing water providers 
and/or community water systems. 

4. ADWR has determined that the Company's Anthem System (PWS No. 11-136) is 
currently in non-compliance with departmental requirements governing water 
providers and/or community water systems. 

5. Staff concludes that Johnson's water systems have adequate production and storage 
capacity to serve existing customers and reasonable growth. 

6. ADWR has determined that the Florence water system is currently compliant with 
departmental requirements governing water providers and/or community water 
systems. 

7. Wastewater compliance status reports had been issued by ADEQ dated January 31, 
2014, in which ADEQ stated that (1) the Section 11 WW", the Anthem at Merrill 
Ranch WRP and the Precision Golf Course WW"l? are in compliance with ADEQ 
regulations; (2) the Pecan WRP and the San Tan WRP were not in violation at a level 
at whch ADEQ will take an action or issue a Notice of Opportunity to Correct or 
Notice of Violation and/or are in compliance with the Order/Judgment for the 
review period of April 1,2013 to September 30,2013. 
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8. ADEQs compliance status report was issued for Florence's South IX%" on 
January 31, 2014, in which ADEQ stated that Florence's South WW" was not in 
violation at a level at whch ADEQ will take an action or issue a Notice of 
Opportunity to Correct or Notice of Violation and/or is in compliance with the 
Order/Judgment for the review period of April 1,2013 to September 30,2013. 

9. ADEQ's compliance status report was issued for Florence's North WIWTP on 
January 31, 2014, in which ADEQ determined that the North WW" was not in 
compliance with its permit(s), wastewater regulation, and/or Order/Judgment for 
the review period of October 1,2012 to September 30,201 3. 

10. A check of the ACC Compliance Section database dated April 10, 2014, inhcates 
there are no delmquent compliance items for Johnson. 
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ATTACHMENT RGG-3 

BEFORE THE ARIZONA CORPORATIOfl L , - _COMMISSION ’6% a - , 
- \ / ; - r  

. - - -  
- -  L- L ~ 

:OMMISSIONERS 
Z W L Q  - 3  9 7: 30B STUMP - CHAIRMAN ’ - .J / I  

jARY PIERCE 
3FENDA BURINS 
3OB BURNS 
;USAN BITTER SMITH 

N TKE M4TTER OF THE APPLICATION OF 
OHhTSON UTILITIES, LLC, DOING 
3USINESS AS JOHNSON UTILITIES 
:OIvll’ANY, FOR APPROVAL OF SALE AND 
TWTSFER OF ASSETS AND 
ZOXDITIONAL CANCELLATION OF ITS 
ZERTIFICATE OF CONVENIENCE AND 
CCESSITY. 

DOCKET NO. %’S-02987,4- 13-0477 

STAFF’S RESPONSE TO COMMISIONER 
BITTER SMITH’S LETTER DATED 

MARCH 24,2014 

The Utilities Division (“Staff ’) of the Arizona Corporation Commission (“Commission”) 

iereby files its response to Commissioner Susan Bitter Smith’s letter of March 24, 2014, to  the 

iarties to the above-referenced docket. 

1. Do the parties agree that Johnson Utilities currently serves customers who 
‘reside or are Iocated outside the municipal boundaries of the Town of 
Florence? If so, please provide an estimate of the number of such 
customers. 

Response: There are customers who reside or are located outside the municipal 

mundaries of the Town of Florence. According to the recently filed Direct Testimony of Daniel 

Yodges, as of December 2013, Johnson Utilities served approximately 20,780 water connections and 

28:825 sewer connections that were outside the municipal boundaries of the Town of Florence. 

Should provisions be made to ensure that existing customers who reside or 
are located outside the municipai boundaries of the Town of Florence will 
be served by the Town of Florence? Why or why not? 

2. 

Response: By statute, a municipal utility has certain responsibilities to its non-residenl 

customers. A.R.S. 5 9-516 was enacted, in pa$ by the legislature to govern water service to non. 

residents by a municipality. The statute prohibits a city from discontinuing water service to non. 

residents. 
- 
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The court in Jung v City of Phoenix, 160 Ark. 38, 770 P.2d 342 (1989), interpreted A.R.S. 

19-516(C) to hold a municipality to a reasonableness standard in the setting of rates. In Jung, the 

Jaintiffs were nonresident customers of the City of Phoenix water department, challenging the 

ralidity of an ordinance that was enacted in 1985, which doubled water rates for those residing 

utside of the geographical boundaries of the city. 

The court in Jung, found that the implication of reasonable rates must be read into A.R.S. 5 9- 
;16(C), and that the statute placed upon a city the legal duty to continue water service to non- 

esidents at a reasonable rate. 

The reasonableness standard was codified by A.R.S. 5 9-5 11 .Ol@), whch provides that rates 

nust be just and reasonable, any increases must be justified in a written report available to the public 

md a hearing must be held. Non-resident customers are protected by statute from being charged 

measonable rates. 

In Arizona Attorney General Opinion No. 62-7 (January 8,’ 1962). (“AG Opinion”), the 

kizona Attorney General (“AG”) responded to Commission questions about the Commission’s 

urisdiction to hold a hearing regulating the transfer of assets from a privately owned water utility to 

i municipality and to enter an order approving or disapproving such a transfer. The Commission 

dso asked about the scope of the Commission’s inquiries, if such a hearing were permissible, and 

ibout the effect of what is now A.R.S. 5 9-.516(D) on the Commission’s jurisdiction. The AG 

letermined that the Commission has jurisdiction over a public service corporation’s sale of assets to 

i municipality because -4.R.S. 6 40-285 requires a public service corporation to obtain Commission 

ipproval before it may dispose of its assets, but that the Commission‘s inquiries essentially must be 

.imited to whether the proposed transfer will be injurious to the rights of the public and whether any 

Ferson will thereby be left without service. 

The AG Opinion further stated that the voluntary agreement by a municipality to purchase a 

privately owned public utility does not subject that municipality to the jurisdiction of the 

Commission. The seller-utility must obtain Commission approval to make the transfer, the purpose 

being to permit the Commission to make sure that the rights of the customers of the utility will be 

2 
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idequately protected. The duties and powers of the Commission are limited to the necessary 

iearings and orders to make sure that sale by the utility will not leave persons without service by the 

itility or the municipality. 

The AG Opinion concluded that by virtue of A.R.S. 5 9-516, the Commission still retains 

urisdiction over the utility and the utility still has an interest as holder of a certificate of convenience 

ind necessity, until the sale has been approved and the municipaiity is servicing the entire area and 

here is no area requiring certification or service by any private utility. The AG Opinion concluded 

.hat a municipality is bound to honor the order of the Commission with respect to the sale and that 

he Commission may not enter an order denying the public utility the right to dispose of its assets 

:xcept upon the grounds that the utility is not in fact terminating its function in the service of its 

xstomers, the effect of A.R.S. 4 40-285(C). If the municipality refixes to serve customers in the 

rea taken over, the Commission retains the power to investigate such refusals and issue a new 

;ertificate if necessary to provide service. 

3. If customers outside the municipal boundaries will be served by the Town 
of Florence, should provisions be made to ensure that such are treated on 
an equal footing with those customers who reside or are located within the 
municipal boundaries? Why or why not? 

Response: The Commission has considered several cases where a municipality acquires 

he assets of a 'water or wastewater provider and has customers who reside outside of the municipal 

Joundaries. Most recently, the Commission approved the transfer of assets of H20, Inc. to the Town 

if Queen Creek. In that matter, there were H20 customers who resided outside of the Queen Creek 

nunicipal boundaries. The Town of Queen Creek committed to provide the same level of service to 

he non-resident customers, as is provided to its residents. The Town of Queen Creek proposed to 

:harge the H20 customers its then current rates, which resulted in a minimal increase for customers 

uho use up to 10,000 gallons. H20 customers who use more than 10,000 would see a slight decrease. 

n Decision No. 74085 (September 23,2013), the Commission approved the transfer. 

3 
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In 2006 Desert Hills Water, filed an application to transfer its assets to the Town of Cave 

Desert Hills provided water service to approximately 1,600 customers. The Desert :reek, Arizona. 

511s customers were outside the boundaries of the Cave Creek. Cave Creek intended to form a 

itizens advisory board, consisting of four members from the Desert Hills area, five from Cave Creek, 

md one from‘the Carefree area (an area that is being served by Cave Creek Water, soon to be 

Iurchased by the Town), and their meetings would be open to the public.2 It was the Town’s 

ntention to model the board after the Citizens Water Advisory Committee of the City of Tucson. 

2ave Creek also committed to provide notice and hold a public hearing in Desert Hills if a rate 

:hange was being contemplated. Cave Creek had agreed to freeze the current rates for one year 

ollowing the close of the transaction. The Commission found that with the commitments made by 

Zave Creek, the transfer was in the public intere~t .~ 

4. If such provisions should be made, please provide some recommendations 
regarding the nature and substance of methods or processes to ensure 
equal treatment. 

Response: The City of Tucson, as a part of its overall water management strategy, 

created the Citizens Water Advisory Committee (Tucson Code, Sec. 27-60 et. seq.). The 

Committee advises and assists the Mayor and City Council in the development of policies and the 

setting of rates. City residency is not required and the members are appointed by the Mayor and 

Council and are also nominated by the City Manager. If the Town of Florence models its board 

after the Tucson model, the non-resident customers of its water systems should have an adequate 

voice to promote the concerns of the non-residents. 

If the Commission is concerned about the ability of non-residents to have a voice in utility 

rates, Staff suggests that the Town of Florence create a citizens advisory board as has been done in 

other cases where a similar concern arose. 

5. I note that in the application, Johnson Utilities states “For a period of 18 
months following the acquisition the Town has no plans to change the 
rates charged to existing customers of Johnson Utilities.” Please provide 
comments regarding the duration and specific terms of this commitment. 

I Docket No. W-02124A-06-0717. 
Decision No. 69575 (May 21, 2007) at 9. 
Id. at 11. 
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Response: Staff notes that in the Desert Hills matter, the Town of Cave Creek committed 

to no change in rates for 1 year following the approval of the transaction. In the H20 matter, the 

Town of Queen Creek charged the H20 customers the Town of Queen Creek's current rates. 

RESPECTFULLY SUBMITTED this 3'd day of April, 2014. 

Brian E. Smith 
Attorneys, Legal Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 
(602) 542-3402 

lriginal and thirteen (13) copies of 
he foregoing filed this 3'd day of 
Ipril, 20 14, with: 

locket Control 
hizona Corporation Commission 
200 West Washmgton Street 
'hoenix, Arizona 85007 

:opy of the foregoing mailed this 
day of April, 2014, to: th 

eEey  Crockett 
IROWNSTEIN HYATT FARBER 
SCHRECK, LLP 
)ne E. Washington Street, Suite 2400 
'hoenix, AZ 85004 
Lttomeys for Johnson Utilities, LLC 

kaig A. Marks 
XQJG A. MARKS, PLC 
0645 N. Tatum Blvd., Suite 200-676 
hoenix, AZ 85028 
dtorney for Swing First Golf, LLC 

)aniel W. Pozefsky, Chef  Counsel 
.uco 
110 West Washington Street 
hoenix, AZ 85007 
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:YLEY CARLOCK & APPLEWHITE 
)ne North Central Avenue, Suite 1200 
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Lttomeys for Pulte Home Corporation 
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ATTACHMENT RGG-4 

---------- M E M O R A N D U M  

TO : Bob Gray 
€xecutive Consultant II  I 
Ut ilities Division 

Utilities Divisio 

FROM: Lori H. Miller 
GI5 Specialis 

THRU: Del Smith & 
hgineering Supervisor 
U t  i 1 1  ties Divis ion 

DAT€: January 23, 20 I 4  

R€ : JOHNSON UTILITIES, LLC [DOCKET NO. WS-02987A-13-0477J 

Johnson Utilities ha5 filed an application to  cancel its C O N .  The Town of Florence 
will be serving this area. 

Attached are copies of the maps for your files. 

/Ihm 

Attachments 

cc: Mr. George H .  Johnson 
Mr. Jim Mannato 
Ms. Deb Person (Hand Carried) 
Ms. Dorothy Hains 
File 
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MANAGEMENT AGREEMENT 

THIS MANAGEMENT AGREEMENT (this “Agreement”) was duly executed as of the 
- day of June, 2014, between The Town of Florence, an Arizona municipal corporation (the 
“Town” or “Owner”), and Johnson Utilities, L.L.C. (the “Manager” or “Seller”), an Arizona 
limited liability company. 

RECITALS 

WHEREAS, the Owner has purchased the Assets and properties (collectively, the 
“Assets”) used in a public utility company (the “Business”) from Seller pursuant to an Asset 
Purchase Agreement (the “Asset Purchase Agreement”) dated as of June -, 2014 between the 
Owner and the Seller; and 

WHEREAS, the Business provides domestic water and sewer service within the 
municipal boundaries of the Town and adjacent areas in Pinal County, Arizona (the “County”); 
and 

WHEREAS, Owner financed the purchase of the Assets from the Seller with the proceeds 
of loan made to the Owner by The Industrial Development Authority of the City of Phoenix, 
Arizona (the “Issuer”), which issued its The Industrial Development Authority of the City of 
Phoenix, Arizona Water and Sewer Revenue Bonds (Florence Project), Series 2014 (the 
“Bonds”) pursuant to that certain Trust Indenture between the Issuer and Zions First National 
Bank, as Trustee, dated as of June -, 2014 (the “Trust Indenture”) in order to provide financing 
for, among other things, the purchase by the Owner of the Business; 

WHEREAS, the Seller operates the Business pursuant to a Certificate of Public 
Convenience and Necessity (“CC&N”) issued by the Arizona Corporation Commission 
(“ACC”); and 

WHEREAS, Manager is in the business of managing water and sewer utility businesses 
and desires to provide management services to the Owner in connection with the operation of its 
Business; 

WHEREAS, SeIler has operated the Business, which provides water and sewer services 
to approximately 30,000 customers within the municipal boundaries of the Town and adjacent 
areas of the County; 

WHEREAS, the Assets being acquired by the Owner include Real Estate, Personal 
Property, Contracts, Records, cash, Proprietary Rights and other benefits, both tangible and 
intangible, as set out, and defmed, in the Asset Purchase Agreement, and additionally described 
in Exhibits I, J, K and L to the Asset Purchase Agreement; ASSETS 

WHEREAS, the water and sewer services provided by the Se!!er to its clstcmers zrc 
essential to the health and well-being of the customers, including families and businesses, and to 
the ability of those customers to enjoy, occupy and use their homes and properties; 
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WHEREAS, Seller has represented that the provision of the utility services by the Seller 
is a complex and highly technical endeavor; 

WHEREAS, the Owner believes it to be in the best interests of all stakeholders that the 
Owner not immediately operate the utility business of the Seller without professional 
management assistance followed by a transition period; 

WHEREAS, the Seller has managed the Business which is Assets being purchased by 
Owner for approximately 17 years; 

WHEREAS, the Seller believes that the Assets being purchased by Owner may have a 
vastly diminished value and use if not properly managed within the operations of the Business; 

WHEREAS, the Owner desires to gain the experience and expertise to operate the Assets 
being acquired as a utility enterprise for the benefit of the Town and the public, with the 
intention that full management control be turned over to the Owner as soon as reasonably 
practicable ; 

WHEREAS, due to the complexity of operating the Assets and Business being acquired 
by Owner, it is desirable to have a transition period in which Seller continues to operate the 
Assets and the Business and Owner transitions into the operation of the Assets and the Business; 

WHEREAS, successful operation of the Assets and the Business‘is believed to be 
necessary to protect the health and welfare of all present and future recipients of the services 
provided by the Business ; 

WHEREAS, successful operation of the Assets and the Business as a utility business is 
necessary to pay for both the operation and maintenance of the water and sewer operations and 
the purchase price of the Assets; 

WHEREAS, Seller’s continued management of the Assets and the Business has been 
determined by the Town to be an efficient, lawful and practical way to endeavor to ensure the 
value and successful operation of the Assets; 

WHEREAS, the Town and Seller have declared that this Agreement is a material term 
and condition of the sale of the Assets to the Owner due to the perceived importance of the water 
and sewer services provided, and to be provided, by the Assets being acquired; 

WHEREAS, the Town has determined that this Agreement is for a public purpose, is in 
the public interest and is a material term of the Asset Purchase Agreement and part of the 
consideration to be provided to the Seller thereunder and that the Seller is the only current 
provider of such services, given the Seller’s previous experience in operating the Assets and the 
Business; 

WHEREAS, the Town has determined that due to the unique nature of the Business and 
the management thereof, Seller is the sole source available to manage the Business Assets being 
purchased; 
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WHEREAS, the Town and the Owner declare and determine that if public procurement 
were ever determined to be required for the services contemplated by this Agreement, that this is 
a sole source procurement pursuant to A.R.S. 5 41-2536; 

WHEREAS, the Town has determined that there is no reasonable alternative source for 
the management services to be provided pursuant to this Agreement; 

WHEREAS, the qualified electors of the Town authorized the Town to enter into the 
Asset Purchase Agreement on May 20,20 14; 

WHEREAS, the Town has found that the transition of management of the Business and 
Assets as provided for in this Agreement is in the public interest, is intended to be efficient, is 
intended to result in proper water and sewer service to existing and future customers and is 
intended to preserve and maintain the value of the Assets being acquired by the Owner for the 
benefit of the Town and the public; 

WHEREAS, the Parties believe that Manager’s expertise and experience is an important 
factor to the successful operation of the Business after the date hereof and through the end of 
said transition period, and Owner desires to obtain the services of Manager to assist in the 
operation of the Business for the duration of this Agreement. 

NOW, THEREFORE, for good and valuable consideration, the receipt of which is hereby 
acknowledged, and in consideration of the mutual covenants contained herein, 

IT rs AGREED AS FOLLOWS: 

1. Common Understandings. Manager and the Owner both acknowledge the 
following as of the date of this Agreement, and subject, at all times, to the Management 
Documents (as herein defined): 

(a) This Agreement and the rights and obligations of the parties hereunder 
shall be subject to the terms, provisions and conditions of the Asset Purchase Agreement. 
In the event of a conflict between the terms of the Asset Purchase Agreement and the 
terms hereof, the terms of the Asset Purchase Agreement will prevail unless such terms 
are in conflict with the Town’s policies, procedures or state law, in which case the latter 
shall control and Seller shall follow all such policies, procedures or law. 

(b) The Business will be a business as described in the Asset Purchase 
Agreement, and Manager shall maintain, on behalf of the Owner, in fid1 force and effect 
any licenses, cert%cations or permits required for the operation of the Business. 

(c) The Manager shall have the authority and responsibility to make contracts 
and leases for the procurement of services, materials, equipment and supplies and for 
operation of the Business, subject however to the Town’s procurement policies, 
procedures, state law, or any other ILvihtions set €o@h in this Agreement mc! the Asset 
Purchase Agreement. 
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(d) The Manager needs to have considerable discretion in the exercise of its 
responsibilities under this Agreement in order to manage the Business. Subject to the 
limitations expressly set forth in this Agreement or applicable by law, therefore, Manager 
shall be entitled to fulfill its obligations hereunder in the manner that it determines is 
appropriate or necessary within the policies established by the Town or as required by 
state law, and in a manner consistent with the Asset Purchase Agreement unless in 
conflict with the Town’s policies, procedures or state law, in which case the latter shall 
control and Seller shall follow all such policies, procedures, or law. 

(e) Subject to the limitations expressly set forth in this Agreement, the 
Manager shall be solely responsible for the establishment of, and shall establish, policy 
and procedures for the Business in a manner consistent with the policies and procedures 
of the Town and state law, and in a m e r  consistent with the terms of the Asset 
Purchase Agreement unless in conflict with the Town’s policies, procedures or state lav7, 
in which case the latter shall control and Seller shall follow al such policies, procedures 
or law. 

(0 Capitalized terms used herein without further definition shall have the 
meanings assigned to such terms in the Asset Purchase Agreement. 

(g) The Recitals are incorporated into this Agreement. 

(h) Management Services. Manager ‘will manage and operate the Business 
subject to the terms of this Agreement, including but not limited to the terms of the 
transition management agreement described in Section 10 hereof, and in a manner 
consistent with the Asset Purchase Agreement unless in conflict With the Town’s policies, 
procedures or state law, in which case the latter shall control and Seller shall follow all 
such policies, procedures or law. 

2. All revenues generated by the Business shall be collected by the Manager and 
delivered to the Town, who shall make any and all payments to the Trustee in accordance with 
the terms of the Trust Indenture for deposit by the Trustee into the funds required by the Asset 
Purchase Agreement or the Trust Indenture or both, as the case may be. Manager shall provide 
or ensure the provision of the following services in connection with the Business and its 
operations: 

(a) Business administration, including the preparation of an annual budget and 
business plan (collectively, the “Management Documents”) having such forms and with 
such detail as may be reasonably acceptable to Town (it being understood by the Parties 
that the initial Management Documents shall control all aspects of the Business at the 
consummation of the sale of the Assets on a “going forward” basis), financial and other 
recordkeeping, audits in accordance with governmental accounting practices, and 
regulatory compliance; 

(b) Acquisition of materials, equipment, services and supplies in a manner 
which is consistent with the Management Documents and With the Town’s public 
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procurement policies and state law. If required by Town policy, acquisition of materials, 
equipment, services and supplies shall be subject to approval by the Town Manager or the 
Town Council, as the case may be; 

(c) All maintenance, repair and replacement of the Assets; 

(d) Management of Business affairs; 

(e) Professional consulting services as needed to deal with Business aEairs, 
including but not limited to legal, accounting and engineering services. Such professional 
services shall be procured according to the Town's public procurement policies and state 
law. Procurement of legal services shall be subject to review and approval by the Town 
Attorney; 

(f) Payment of all taxes and assessments, if any, on the Assets; and 

(g )  All other services required in the Asset Purchase Agreement. 

Notwithstanding the foreoing: a) if the Seller wishes to conduct any transaction not 
within the current Management Documents, the Seller shall give notice to the Town of such 
intention and, as a condition thereto, shall receive the approval pf the Town; b) no affiliate of the 
Seller (including relatives or affiliates of natural persons who are owners or executive employees 
of the Seller, affiliate being defined in its most broad sense) shall receive any compensation from 
the Seller which is derived from revenue of the Business or Assets, directly or indirectly, except 
as set forth in the Management Documents as approved from time to time. 

In consideration of the provision of the services described above, Manager shall be paid a 
Management Fee (as hereinafter defined). 

3. Term. This Agreement shall be effective as of the day of , 2014, 
and shall continue in effect for five (5) years from such date or until the earlier termination of this 
Agreement in accordance with the provisions of Section 19 hereof. This Agreement may be 
renewed with the consent of both parties for up to two (2)  consecutive terms of five (5) years 
each beyond the initial 5-year tern. 

4. Personnel. Except as otherwise required by law, all personnel engaged to operate 
the Business, other than those provided by the Town pursuant to section lO(c) below, shall be 
employed or otherwise contracted for by the Manager pursuant to this Agreement, which 
personnel will include personnel currently employed by Manager. From Business Revenues, 
Manager shall be reimbursed all personnel costs to operate the Business pursuant to this 
Agreement, including but not limited to compensation, employment taxes, worker's 
compensation and employee benefits for employees employed at the Business, as provided in the 
Trust Indenture. Subject to any  limitation^ imposed by this Agreement, the Asset Purchase 
Agreement or by applicable law, Manager shall make all decisions regarding hiring, 
compensation, termination of employment, assignments, and discipline of such persnme! in its 
sole discretion, except as provided for in Section 10 herein. 
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5. Purchase of the Business by the Owner. Under the Asset Purchase Agreement, 
Owner has agreed to cause the Bonds described therein to be delivered to the Seller in exchange 
for the Assets of the Business. Manager shall be responsible for taking all necessary steps to 
ensure that all responsibilities of the Owner related to payment on the Bonds in accordance with 
Asset Purchase Agreement are fulfilled. 

6 .  Equipment and Supplies. Manager shall acquire or provide all equipment and 
supplies necessary for the operation of the Business pursuant to the requirements of section 2(b) 
above. Except as otherwise agreed by the parties in writing, as between the Owner and Manager, 
all such equipment and supplies shall be the property of the Owner, subject to the rights and 
interests of the owner of the Bonds as provided in the Asset Purchase Agreement. 

7. Financial Matters. 

(a) Funds. The Owner and Manager hereby agree that, for so long as any 
Bonds remain outstanding under the Trust Indenture, any and all revenues, income and 
receipts of any nature in any form, derived from the operation and management of the 
Business (“Business Revenues”) shall be deposited in the General Operating Account 
established under the Trust Indenture, as and when received consistent with the 
Assignment Agreement by and between Manager and Trustee, and shall be held in certain 
reserves and also disbursed by the Trustee as provided in the Trust Indenture. Excess 
funds after application to reserves and for the expenses noted herein shall be the property 
of Owner and may be withdrawn. 

The Manager shall have the right to requisition funds fiom the Debt Service 
Reserve Account and the Capital Reserve Account in accordance with the terms of the 
Trust Indenture and the Management Documents in order to pay for the costs of 
operating, managing, repairing, maintaining the Business and for expenses pursuant to 
Section 10, herein. 

(b) Liabiiity far revenue shortfalls or unbudgeted expenses. If Business 
Revenues received in any month are insufficient to pay the Operating Costs for the 
Business, the Manager will continue to operate the Business under this Agreement and 
shall provide for the payment of any shortfalls from the Debt Service Reserve Account 
and the Capital Reserve Account in accordance with the Trust Indenture. If the Debt 
Service Reserve Account and the Capital Reserve Account shall be depleted, then the 
Mamiger shall advance its own funds to cover any shortfalls between Business Revenues 
received and Operating Costs for the Business. The Owner shall have no obligation, 
responsibility or liability for any Operating Costs associated with the Business. In the 
event that there shall be insufficient Business Revenues available, either from the Debt 
Service Reserve Account or the Capital Reserve Account established under the Trust 
Indenture, to pay for the Operating Costs of the Business, and ths Manager shall advance 
its own funds to cover any resulting shortfall, such shortfalls shall accumulate and shall 
be reimbursed to the Manager in accordance with the Trust Indenture if and to the extent 
that funds become available for the payment of such accumuiated shoddis. 
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(c) If, for any reason, during the term hereof (i) the Bonds shall be paid in full 
and no Bonds shall be outstanding, (ii) the Owner shall continue to be the owner of the 
Business and (iii) the Asset Purchase Agreement shall remain in force, the Owner and 
Manager shall negotiate in good faith an appropriate amendment to the foregoing 
provisions of this Section 8 and Section 9 below, to provide for appropriate provisions 
related to the cost of operating the Business and for the payment of a management fee to 
the Manager. 

8. Payment for Services. The Manager shall be reimbursed for all expenditures 
incurred to operate the Business pursuant to this Agreement, to comply with the terns of the 
Asset Purchase Agreement and to comply with the terns of the Trust Indenture, from the 
Business Revenues consistent with the Management Documents. In addition, subject to the 
availability of funds, the Manager will be entitled to receive, a periodic fixed fee (the 
“Management Fee”) for its services hereunder during each I -  31 
during the term of this Agreement (a “Period”). THE MANAGER UNDERSTANDS AND 
AGREES THAT ITS MANAGEMENT FEE IS NOT GUARANTEED AND THAT IT SHALL 
BE PAYABLE ONLY TO THE EXTENT THAT THERE SHALL BE SURPLUS BUSINESS 
REVENUES FOLLOWING THE PAYMENT OF DEBT SERVICE ON THE BONDS, 
OPERATING COSTS AND THE OTKER FEES AND EXPENSES HAVING A PRIORITY 
OVER THE PAYMENT OF MANAGEMENT FEES TO THE MANAGER AS PROVIDED 
FOR IN THE TRUST INDENTURE. Such periodic fixed management fee shall be paid in 
twelve equal monthly installments on the first calendar day of each month during such Period, 
corrmencing 1, 2014, as provided in Schedule 1. In the event that there shall be 
insufficient funds available to pay the Manager its Management Fee in any given month, any 
shortfall in the payment of the Management Fees to the Manager shall accumulate and shall be 
reimbursed to the Manager in accordance with the Trust Indenture if and to the extent that funds 
become available for the payment of accumulated anearages in the payment of the Management 
Fee. 

9. Designation of Representatives. To facilitate decisions by the Manager and the 
Owner relating to the Business, the Manager agrees to designate a representative (the “Manager 
Designated Representative”) of the Manager to act as a liaison between the Manager and the 
Owner. The Manager Designated Representative shall be available at all reasonable times to 
serve as such liaison, it being the intention of this Section 9 to provide the Owner with one 
individual as the Manager’s principal representative with respect to the Business. The initial 
Manager Designated Representative shall be . The Manager Designated 
Representative may be changed at any time by the Manager giving notice as provided in Section 
26. The Owner shall also designate a representative (the “Owner Designated Representative”) to 
act as a liaison between the Owner and the Manager with respect to the Business. The Owner 
Designated Representative shall be available at all reasonable times to serve as such liaison, it 
being the intention of this Section 9 to provide the Manager with one individual as the Owner’s 
principal representative with respect to the Business. The initial Owner Designated 
Representative shall be . The Owner Designated Representative may be 
chmged zt my time by the Owner giving notice zs prwided in Section 26. 

10. Transition of Management. 
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(a) Intent. It is the intention of the parties to transition the management of 
the Business from the Manager to the Owner during the last three (3) years of the initial 
term of this Agreement. During the last three years of the initial term of this Agreement, 
the Owner will progressively assume a more direct role in managing and operating the 
Business which transition will be detailed in a transition agreement (“the Transition 
Agreement”) to be drafted and approved by the Pasties hereto as more fully set forth 
herein below. 

(b) The Recitals are adopted and restated in this Section 10 by this reference. 

(c) In order to help expedite the transition of the management of the Business 
from the Manager to the Owner, the Town agrees to designate professionals andor Town 
employees with reasonably appropriate qualifications as (i) a finance manager (the 
“Finance Manager”) to consult with and assist Manager in the finance operations of the 
Business; (ii) a utility operations manager (the “Utility Operations Manager”) to consult 
with and assist Manager in the utility operations of the Business; and (iii) a customer 
service manager (“Customer Service Manager”) to consult with and assist Manager in the 
customer service operations of the Business. The Finance Manager, the Utility 
Operations Manager and the Customer Service Manager shall be employed by the Town. 
The cost of the employment of the Finance Manager, the UtiIity Operations Manager and 
the Customer Service Manager shall be reimbursed to the Town by the Manager from the 
Business Revenues as to the percentage of their work time spent on the Business. 

(d) Notwithstanding an-g to the contrary contained in this Agreement, 
during the first two (2) years of the initial term of this Agreement, all operations of the 
Business shall be managed by the Manager upon consultation with and assistance from 
the Finance Manager, the Customer Service Manager and the Utility Operations Manager 
and in strict accordance with the Management Documents. Any issues arising from 
Business during the first two (2) years of the initial term of this Agreement shall be 
resolved by the Owner Designated Representative and the Manager Designated 
Representative. In the event of disagreement between the Owner Designated 
Representative and the Manager Designated Representative, issues arising from the 
Business during the first two (2) years of the initial term of this Agreement shall be 
resolved by the Manager Desipated Representative, unless the operations of the Business 
fail to meet or exceed budgeted projections in the Management Documents, in which 
event any disagreements shall be resolved by the Owner Designated Representative. 
During the last three (3) years of the initial term of this Agreement, all operations of the 
Business shall be managed by the Manager, other than those which have been assumed by 
Owner pursuant to section 1O(a) above, upon consultation with and assistance from the 
Finance Manager, the Customer Service Manager and the Utility Operations Manager. 
All issues .wising fi-om the Business during the last three (3) years of the initial term of 
this Agreement shaIl be resolved by the Owner Designated Representative and the 
Manager Designated Representative. In the event of disagreement between the Owner 
Designated Representative and the Manager Designated Repieseaktiix, issues U i s k g  
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fiom the Business during the last three (3) years of the initial term of this Agreement shall 
be resolved by the Owner Designated Representative. 

(e) At the beginning of each fiscal year of this Agreement, the Manager shall 
provide a detailed budget for the operation of the Business to the Owner Designated 
Representative as a portion of the Management Documents. The Manager and the Owner 
Designated Representative shall work in good faith to agree upon the operation budget. 
The operation budget shall be consistent with past practices of Seller and fiom year to 
year, taking into account growth, changes in costs, other issues as directed by the Owner 
and any other agreed upon expenditures. Upon agreement, the budget shall be presented 
to the Town for adoption as a portion of the Management Documents. 

(f) During the frrst two (2) years of the initial term of this Agreement, the 
Manager, the Finance Manager, the Customer Service Manager and the Utility Operations 
Manager shall prepare the Transition Agreement which shall detail the transition of 
management and operation of the business to the Owner during the h a l  three years of 
this Agreement. The Transition Agreement is subject to approval by the Town and the 
Manager and Manager’s consent thereto shall not be unreasonably withheld, delayed or 
conditioned. 

(g) The Transition Agreement shall contain terms and plans detailing the. 
timing and sequencing of the Owner’s assumption of management responsibilities, 
including but not limited to, transitioning discreet management functions to the Owner; 
transitioning employees to the Owner or the Town; providing for hiring preferences for 
all qualified employees of the Manager unless such preferences would be in violation of 
the Town’s Personnel Policy; development of all systems needed to operate the Business 
in a manner consistent with the Asset Purchase Agreement and the Trust Indenture; 
providing for a plan for the transition of procurement of items needed for operation of the 
Business from the Manager to the Owner; providing for any changes needed in the 
Town’s codes, policies or procedures in order to operate the Business; providing for 
needed capital and operational reserves for the Business in addition to those required by 
the Asset Purchase Agreement or the Trust Indenture; providing for insurance for the 
operation of the Business; development of a budget for any excess expenses incurred by 
the Manager and Owner as a result of implementing the Transition Agreement and a 
source of monies for such excess expenditures; development of policies, guidelines and 
thresholds for the transfer of funds not required to be maintained by the Business to the 
Owner; and other matters deemed necessary or desirable in order to effectuate a smooth 
transition of management and functions. 

(h) Nothing in this Agreement prohibits the Owner from exercising its options 
to have the Manager continue after the Initial Term or pursuant to Paragraph 19. 

11. Intellectual Property. As between Manager and the Owner, all rights of any 
nature, including, without limitation, any copyrights and any trademark or service mark rights 
(together with any goodwill appurtenant thereto) (“Rights”) in and to business or administrative 
materials created by Manager, and all rights in and to materials created, adapted or modified by 
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Manager for use in connection with the Business, shall be owned exclusively by Owner. As 
between Manager and the Owner, all Rights in and to materials created, adapted or modified by 
Owner employees for use in connection with the Business, shall be owned exclusively by the 
Owner. As between Manager and the Owner, all Rights in and to materials created, adapted or 
modified jointly by Owner employees and Manager for use in connection with the Business shall 
be owned jointly by the Owner and Manager and shall be used solely in connection with the 
operation of the Business during the term of this Agreement, except as otherwise agreed in 
writing by the Owner and Manager. Without limiting any of the foregoing, however, Manager 
hereby grants to the Owner a non-exclusive license, for the term of this Agreement, of the Rights 
in and to all business and administrative materials owned by or licensed to Manager and used in 
connection with the Business; provided, however, that such license shall extend only to such uses 
as are necessary for the operation of the Business and shall not permit any publication, re-sale, 
sub-license, distribution or other use of such materials for any other purpose. 

12. Insurance. During the term of this Agreement, Manager will provide an adequate 
plan of insurance. Although the parties agree that the insurance currently provided for by the 
Seller is adequate, the Town reserves the right to procure such additional insurance for the Assets 
as it, in its sole discretion, determines to be necessary. In such case, the insurance provided by 
Town shall be secondary to the insurance provided by Manager. Manager will purchase and 
maintain. insurance and cause its subcontractors to purchase and maintain throughout the term of 
this Agreement, all insurance coverages by insurers acceptable to the Owner, as required by the 
Asset Purchase Agreement and the Loan Agreement, including insuring the value of the Assets 
of the Business at 100% replacement cost. The Manager shall comply with all provisions of the 
Asset Purchase Agreement with respect to performance bonds, insurance and indemnification. 

The cost of such insurance and performance bond will be included in and paid by the 
Manager from the Business Revenues. Upon request of the Owner, Manager will provide 
evidence satisfactory to the Owner of such insurance, including without limitation certificates of 
insurance and copies of such insurance policies or performance bonds. 

The Owner, the Town, and the Trustee, shall be named as an additional insured under all 
Iiability insurance policies purchased and maintained by the Manager, and the Trustee shall be 
named as insured loss payee on aLl property and casualty insurance policies consistent with the 
requirements of the Loan Agreement. 

In the event that the Owner obtains insurance that covers the Business, the Parties shall 
cooperate to avoid excess insurance expenses. 

13. Cooperation. The Owner agrees to reasonably cooperate with Manager, at no 
material expense to Owner, in filing all forms, notification, reports and information in obtaining 
all consents, authorizations and approvals required or desirable in connection with this 
Agreement. The Owner agrees to act reasonably promptly in the event of an emergency or in the 
event that a major decision with respect to any aspect of the Business must be made immediately. 
The Owner also agrees to enter into agreements and contracts, either solely or in conjunction 
with 'Manager, when reasonably necessary because of the Omer's property ovaership or Owner 
status. 

4841-6016-4886.1 
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14. Records. Manager shall keep current, complete and accurate books, accounts 
and records in connection with the operation and management of the Business. The original 
records necessary for the operation and management of the Business shall be the property of the 
Owner, but shall be in the possession of Manager during the tern of this Agreement. Manager 
and the Owner shall both be entitled to copies of such records at any time. All books, accounts 
and records shall be retained in accordance with Owner’s s record retention policy and state law, 
subject to any additional requirements which may be set forth in the Asset Purchase Agreement. 

15. Confidentiality. Manager shall maintain all confidential personnel and 
contractor records in the manner required by law and shall obtain all necessary approvals and 
consents for access to such records, The Owner agrees to cooperate with and assist Manager in 
obtaining such approvals and consents; however, the Parties acknowledge that public record laws 
and court decisions related thereto may require disclosures of certain or all information and 
documents contemplated by this Agreement. 

16. Representations and Warranties of Manager. Manager represents and 
warrants that it is an Arizona limited liability company in good standing and that the undersigned 
has full limited liability company authority to execute this Agreement on behalf of Manager; that 
it holds, and will continue to hold, any necessary licenses andor permits which are necessary to 
enable it to provide the services rendered hereunder; and that the performance of the terms and 
conditions of this Agreement will not constitute a violation of the governing documents or other 
agreements or obligations of Manager. 

17. Representations and Warranties of Owner. The Owner represents and 
wmants that it is an Arizona nonprofit corporation in good standing, that the undersigned has 
full corporate authority to execute this Agreement on behalf of Owner, and that the performance 
of the terms and conditions of this Agreement will not constitute a violation of the articles of 
incorporation, bylaws, governing documents or other agreements or obligations of the Owner. 

18. Indemnification. 

(a) Indemnification of the Owner by Manager. Manager shall defend in any 
action at law, indemnify and hold the Owner, the Issuer, the Town, and/or their attorneys, 
directors, supervisors, officials, agents, advisors, and employees (the “Indemnified 
Parties”) harmless for and against: 

(ib Claims arising from: 

(A) A breach or default on the part of the Manager in the 
performance of this Agreement; 

(B) A claim or loss for services rendered by Manager, or by any 
person or fm performing or supplying services, materials or supplies in 
connection with the performance of this Agreement; 
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(C) A claim or loss to any person injured or property damaged 
from the acts or omissions of Manager, its officers, agents, or employees 
in the performance of this Agreement; 

(D) A failure by Manager, its officers, directors, agents, or 
employees to observe the Constitution, laws, regulations, ordinances or 
orders of the United States, the State of Arizona, Pinal County, Arizona or 
the Town; and 

(E) A claim or loss proximately caused or permitted by 
Manager’s negligent management or operation of the Business. 

(ii) Costs, reasonable attorney’s fees, expenses, and liabilities incurred 
in or about such claim, action, or proceeding brought thereon. 

Said indemnification shall not be applicable to any claim, injury, death or damage to 
property arising out of any act or omission on the part of the Indemnified Parties or independent 
contractors (other than Manager) who are directly responsible to the Owner, Further said 
indemnification will not be applicable to any and all events, circumstance, or occurrences which 
occur at the Business after the expiration of this Agreement. 

In case any action or proceeding is brought against the Indemnified Parties by reason of 
any above listed claim, Manager, upon notice, shall defend against such action. Notice under this 
section shall be given to Manager within thirty (30) days of receipt of same. Neither the Manager 
nor the Owner will enter into any settlement with respect to any claim without first obtaining 
approval of the other party. 

(b) Indemnifrcaarion of Manager by the Owner. To the extent permitted by 
law, the Owner shall indemnify and hold Manager, its officers, directors, attorneys, 
advisors, agents and employees harmless for and against: 

(i) 
this Agreement; 

A breach or default on the part of the Owner in the performance of 

(ii) A claim or loss to any person injured or property damaged from the 
acts or the omissions of the Owner, its officers, directors, agents, attorneys, 
advisors, or employees (other than Manager and its directors, officers, agents or 
employees) in the performance of this Agreement; and 

(iii) A failure of the Owner, its officers, directors, attorneys, agents, 
advisors, or employees to observe the laws of the United States and of the State of 
Arizona. 

19. Termination. So long as the Bonds are outstanding and the Manager is not in 
uncured default hereunder, the Manager shall not be terminated until a replacement Manager 
approved with the written consent of a majority in aggregate principal amount of the Bonds has 
been engaged, unless such termination is on account of an event described in subparagraph (a) 
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below, it being understood by the Parties that the Town, acting as the manager of its own Assets, 
is hereby approved prospectively by the Seller. Subject to such limitations, this Agreement may 
be terminated under the following circumstances: 

(a) By the Owner: i) for cause. For purposes of this subparagraph 19(a), 
‘‘cause” is defined as any act of defalcation, fraud, theft, unethical conduct or which 
constitutes a criminal offense by the Manager or any employee, affiliate or subcontractor 
of the Manager; (ii) repeated breaches of this Agreement by the Manager or repeated 
disregard by the Manager of the Town’s instructions hereunder; (iii) a material breach of 
this Agreement by the Manager which is not cured within t h t y  (30) days after written 
notice by the Town; or (iv) at any time beginning 1,2019, without penalty 
or need to show cause unless this Agreement is renewed in accordance with Section 3 
hereof; or 

(b) By mutual written consent of the parties. 

20. Effect of Termination. Subject to Section 19 hereof, in the event this Agreement 
is terminated by either party for any reason, Manager shall be under no further obligation to 
begin, continue or complete any undertakings or activities contemplated by this Agreement. The 
termination of this Agreement shall in no way affect or impair any right which has accrued to 
either party hereto prior to the date when such termination shall become effective. In order to 
facilitate an orderly transition, the parties agree that in the event of any such termination, the 
parties shall reasonably cooperate with each other to develop a mutually agreeable transition plan 
to assure minimal disruption in the Business. 

21. Amendment. This Agreement may be amended only by a written instrument 
executed on behalf of both Manager and the Owner. 

22. Force Majeure. Notwithstanding any other provision of this Agreement, neither 
party hereto shall be liable for any delay in performance or inability to perform due to acts of 
God or the public enemy, war, riot, embargo, fire, explosion, sabotage, flood, accident; or 
without limiting the foregoing any circumstances of like or different character beyond its 
reasonable control; or labor trouble from whatever cause arising; or compliance with any order, 
direction or request of any governmental officer, deputy or agency. 

23. Relationship of the Parties. The relationship of Manager and the Owner 
hereunder shall be solely that of independent contractors and nothing herein shall be construed to 
create or imply any relationship of employment, agency or partnership or any relationship other 
than that of independent contractors. Manager and the Owner acknowledge and agree that each 
of them is engaged in a separate and independent business and neither shall state, represent or 
imply any interest in or control over the business of the other. 

24. Governing Law. This Agreement shall be governed by and construed in 
accordance with the laws of the State of Arizona without giving effect to the principles of 
conrlicr of iaws. 

13 
4841-6016-4886.1 



25. Entire Agreement. This Agreement constitutes the entire agreement of the 
parties hereto and supersedes all prior agreements and understandings, written or oral, between 
the parties relating to the subject matter hereof. 

26. Notices. All notices, requests, demands and other communications hereunder 
shall be in writing and shall be deemed to have been duly given if: (i) delivered by hand, (ii) sent 
by overnight courier service, or (iii) sent by certified or registered mail, postage prepaid, return 
receipt requested, to the party to whom such notice is intended to be given at the addresses set 
forth herein, Any notice delivered in the manner provided above will be deemed given at the 
time of receipt. Until changed by notice in the manner provided above, the addresses of the 
parties are as follows: 

If to Owner, addressed to: 

Town of Florence 
775 N. Main Street 
P.O. Box 2670 
Florence, Arizona 85 132 
Attn: Town Manager 

with a copy to: Florence Town Attorney 

775 N. Main Street 
P.0, Box 2670 
Florence, Arizona 85 132 

If to Manager, addressed to: 

Johnson Utilities, L.L.C. 
5230 E. Shea Boulevard, Suite 200 
Scottsdale, Arizona 85254 
Attention: George H. Johnson, Manager 

with a copy to: 

Gary A. Drummond, Esq. 
Sallquist & Dnunmond 
1430 E. Missouri Avenue, Suite B-125 
Phoenix, Arizona 85014 

Any party may change the address to which notices hereunder are to be sent to it by giving 
witten notice of such change of address in the manner herein provided for giving notice. Any 
notice delivered personally shaii be deemed IO have been given on the date it is so delivered, and 
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any notice delivered 
date it is received. 

by registered or certified mail shall be deemed to have been given on the 

27. Counterparts. This Agreement may be executed in one or more counterparts, 
each of which shall constitute an original and all of which, taken together, shall constitute one 
original. 

28. Invalidity. If any provision of this Agreement, including without limitation any 
grant of authority by the Owner to Manager, is held to be invalid, u n l a d  or unenforceable, 
such provision shall be revised or applied in a manner that tenders it valid, l a m  and 
enforceable to the fullest extent possible. In such event, the parties agree to use their best efforts 
to revise or apply such provision in accordance with the intent of this Agreement. The invalidity 
of any particular provision of this Agreement shall not affect any other provision hereof. 

29. Assignment. Except as provided below, neither Manager nor the Owner shall 
assign any of its rights or obligations hereunder without the prior written consent of the other 
party; provided, however, that Manager may, without the consent of the Owner but consistent 
with the Management Documents, subcontract the performance of (but not responsibility for) any 
duties and obligations of Manager hereunder in a manner consistent with the Asset Purchase 
Agreement as provided above. The Manager may, upon 60 days notice, with the written consent 
of the Owner, assign all of its rights and obligations hereunder to any entity legally affiliated with 
the Manager, without, however, releasing Manager from its obligations hereunder in connection 
with the Assets and the Business. The rights created by this Agreement shall inure to the benefit 
of, and the obligations created hereby shall be binding upon, the successors, heirs and assigns of 
the respective parties hereto. 

30. Waiver. No waiver of any provision of this Agreement shall be deemed to 
constitute a waiver of any other provision. No such waiver shdl be binding unless it is in writing 
and no waiver will be held to continue unless otherwise expressly stated by the party waiving the 
provision. 

31.  Survival. The provisions contained in Sections 7(c) (Liability for Revenue 
Shortfalls or Unbudgeted Expenses), 8 (payment for Services), 1 1  (Intellectual Property), 18 
(Indemnification), and 20 (Effect of Termination), shall survive the termination of this 
Agreement and remain in full force and effect. 

32. Further Assurances. In order to more fully assure each party of the benefit of 
contracting hereunder, each party agrees to deliver to the other party such confiiations of fact, 
records, certificates, instruments of assignment and other documents and things as may be 
reasonably requested by the other party to carry out the purposes of this Agreement. 

33. Litigation 

(a) Prior Occiirrmees. The Manager shail remain soiely responsible for any 
losses or costs resulting from litigation pending at the time this Agreement becomes 
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effective or for lawsuits arising thereafter relating to events or conditions which occurred 
or existed prior to the effective date of this Agreement. Owner agrees to cooperate with 
the Manager, at no material expense to Owner, in the defense of such suits, if any. 

(b) Reserved 

34. Third Party Rights. The provisions of this Agreement are for the sole benefit of 
the parties hereto and shall not be construed as conferring any rights to any other person other 
than as specified herein. 

35. Nonrecourse Obligation. Any obligations of the Owner hereunder are 
nonrecourse and are limited solely to moneys received by the Trustee pursuant to the Asset 
Purchase Agreement, or through funds made available pursuant to the Indenture or any insurance 
policies. 

36. Disciaimer Regarding the Condition of the Property. 

MANAGER rs FAMILIAR WITH THE BUSINESS, AND IS AND WILL BE 
RELYING SOLELY ON ITS OWN INSPECTION OF THE BUSINESS IN MAKING ITS 
DECISION TO ENTER INTO THIS AGREEMENT. MANAGER SHALL ASSUME THE 
RISK THAT ADVERSE MATTERS CONCERNING THE BUSINESS MAY NOT HAVE 
BEEN REVEALED BY MANAGER’S INSPECTION OF THE BUSINESS. OWNER HAS 
NOT MADE, DOES NOT MAKE, AND SPECIFICALLY DISCLAIMS ANY 
REPRESENTATIONS, WARRANTES, PROMISES, COVENANTS, AGREEMENTS, OR 
GUARANTIES OF ANY KWD OR CHARACTER WHATSOEVER, WHETHER EXPRESS 
OR IMPLIED CONCERNING OR WITH RESPECT TO THE BUSINESS DESCRIBED 
HEREIN, INCLUDING COVENANTS, AGREEMENTS, OR GUARANTIES CONCERNING 
(A) THE NATURE, QUALITY OR CONDITION OF THE BUSINESS OR ANY OF THE 
PROPERTIES OR EQUIPMENT THEREIN; (€3) THE SUITABLITY OF THE BUSINESS OR 
ANY OF THE FIXTURES OR EQUIPMENT THEREIN FOR ANY USE OR PURPOSE; OR 
(C) THE MERCHANTABILKY OF THE BUSINESS OR ANY OF THE PROPERTIES OR 
EQUIPMENT THEREIN. MANAGER HEREBY ACCEPTS THE BUSINESS DESCRIBED 
IN ITS EXISTING CONDITION, “AS IS,” WITH ALL FAULTS AND DEFECTS OF ANY 
NATURE WHATSOEVER, MANAGER SHALL NOT HAVE ANY RTGHT TO RECOURSE 
AGAINST OWNER ON ACCOUNT OF ANY LOSS, COST OR EXPENSE SUFFERED OR 
INCURRED BY MANAGER WITH REGARD TO ANY OF THE PRECEDING MATTERS. 

37. Miscellaneous. The recitals and preamble to this Agreement are a substantive 
part hereof and shall be interpreted and given effect as such and are incorporated into this 
Agreement by this reference. 

38. Notice of A.RS. Section 38-511 - Cancellation. Notice is hereby given of the 
provisions of Arizona Revised Statutes Section 38-51 1, as amended. By this reference, the 
provisions of said statute are incorporated herein to the extent of their applicability to contracts of 
the nature of this Agreement under ihe law ofthe Skte.  
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39. Compliance with Laws. In the provision of the services required by this 
Agreement, Manager agrees to comply with all appIicable federal, state and local laws, codes, 
ordinances, rules, regulations, orders and decrees of any governmental or quasi-governmental 
entity having jurisdiction over the Assets or the Business, including, but not limited to, the 
American with Disabilities Act, the Immigration Reform and Control Act of 1986 and the Drug 
Free Workplace Act of 1989 (the “Acts”), Arizona Revised Statutes (“A.R.S.”) 34-301 
“Employment of Aliens on Public Works Prohibited”, A.R.S. 34-302 “Residence Requirements 
for Employees”, and A.R.S. 4 1-440 1 and A.R. S ~ 23-2 14(A) “Verification of Employment 
Eligibility”. 

WMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the parties hereto have caused this Management Agreement to be 
duly executed as of the date first above written. 

OWNER: 

THE TOWN OF FLORENCE, ARIZONA, an Arizona 
municipal corporation 

By: 
Name: 
Title: 

WNAGER: 

JOHNSON UTKLITIES, L.L.C., an Arizona limited 
liability company 

By: 
Name: 
Title: 

ACCEPTED AND APPROVED: 

TOWN OF FLORENCE, an Arizona municipal 
corporation 

By: 
Name: 
Title: 

4841-60164886.1 
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SCHEDULE 1 

MANAGEMENT FEES 
Period 

1,2014 - 31,2015 
1,2015 - 31,2016 
I,  2016 - 31,2017 
1,2017 - 31,2018 
1,2018 - 31,2019 

ManaPement Fee 

$500,000.00 
$500,000.00 
$500,000.00 
$500,000.00 
$500,000.00 
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EXECUTIVE SUMMARY 

I n  December 31, 2013, Johnson Utilities, LLC, dba Johnson Utilities, filed with the Arizona 
Zorporation Commission (“Commission”) an application requesting the approval of the sale 
tnd transfer of all of the Company’s utility assets and operations in Pinal County, Arizona 
3 the Town of Florence, and the cancellation and extinguishment of its Certificate of 
Zonvenience and Necessity (“CC&N”). The Town of Florence has tentatively agreed to 
burchase the utility assets of Johnson Utilities for $121,000,000 to be financed with the 
ssuance of Industrial Revenue Bonds. The 30 year bonds bear interest at 6.625 percent 
or the first five years and then increases to 8 percent for the remainder of the life of the 
londs. The revenue bonds are being purchased by Mr. George Johnson. 

-he Town of Florence is committing to purchasing all the assets of Johnson Utilities, has 
idicated in its testimony that rates for existing customers of Johnson Utilities will remain in 
)lace for a minimum of 18 months and that all current and future ratepayers residing in the 
lohnson Utilities CC&N area, will be provided both water and wastewater services once 
he sale is completed. The Residential Utility Consumer Office (“RUCO”) has no position 
n this case regarding the approval or disapproval of the sale and transfer of assets 
letween Johnson Utilities and the Town of Florence. RUCO does believe, however, that 
rom the “public interest” perspective that the Arizona Corporation Commission (“ACC”) 
;hould review and give appropriate consideration to the many comments from current 
:ustomers of Johnson Utilities questioning the “arms-length” aspect of this transaction. 
rhere have been many issues raised by several groups residing in the Johnson Utilities 
;ervice area and these issues should be resolved prior to the Commission making its final 
jetermination. 

i U C 0  further believes that the Settlement Agreement reached between RUCO and 
Johnson Utilities (Docket No. 08-0180) should be approved prior to the conclusion of the 
;ales transaction. RUCO and Johnson Utilities reached agreement on the reduction of its 
)ass through tax percentage, in the wastewater division, reducing the tax from 36.66 
iercent to 25 percent. The reduction in rates benefits current Johnson Utilities ratepayers, 
md the Town of Florence ratepayers, if the transaction is approved, by approximately 
1378,000. That benefit will be reflected in the rates after the merger for at least 18 months 
3s RUCO understands it. 
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INTRODUCTION 

2. 

4. 

Q. 

4. 

Q. 

A. 

Q. 
A. 

Please state your name, position, employer and address. 

My name is Robert Mease and I’m the Chief of Accounting and Rates for the 

Residential Utility Consumers Office. (“RUCO”) My business address in 11 10 W. 

Washington Street, Suite 220, Phoenix, AZ. 

Please state your educational background and qualifications in the utility 

regulation field. 

Attachment A, which is attached to this testimony, describes my educational 

background, work experience and regulatory matters in which I have participated. 

In summary, I joined RUCO in October of 2011. I graduated from Morris Harvey 

College in Charleston, W and attended Kanawha Valley School of Graduate 

Studies. I am a Certified Public Accountant and currently licensed in the state of 

West Virginia. My years of work experience include serving as Vice President and 

Controller of Energy West, Inc. a public utility and energy company located in Great 

Falls, Montana. While with Energy West I had responsibility for all utility filings and 

participated in several rate case filings on behalf of the utility. As Energy West was 

a publicly traded company listed on the NASDAQ Exchange I also had responsibility 

for all filings with the Securities and Exchange Commission. 

Please state the purpose of your testimony. 

The purpose of my testimony is to present RUCO’s recommendations and 

conclusions regarding Johnson Utilities pending sale of all its utility assets to the 

Town of Florence and is the transaction in the public interest. 

CURRENT STATUS OF PENDING TRANSACTION 

What is the current statue of the pending sale to the Town of Florence? 

The Asset Purchase and Lease Agreement between Johnson Utilities and the Town 

of Florence, as well as the Management Agreement are both in “DRAFT” format 

and require final approval by the Town Council. At the Town Council meeting held 

on May 5, 2014, the Council approved a motion to schedule its vote on May 27, 
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2014. The review and final approval of the contract documents has been delayed 

due to the Towns failure to receive requested documents from Johnson Utilities in a 

timely manner. 

2. 

4. 

2. 

4. 

3. 

4. 

Are the residents of the Town of Florence required to vote prior to the Town 

going forth with the purchase transaction? 

Yes. “In February of this year, the Town Council approved resolution No. 1421-14, 
thereby authorizing an election to be held May 20, 2014 on the question of the 

acquisition of the assets of Johnson Utilities, L.L.C. The election was scheduled 

according to the consolidated election law, A.R.S. 51 6-204.’12 

Does the sale of Johnson Utility assets included both the water and 

wastewater divisions? 

Yes. The assets of both the water and wastewater divisions are included in the 

proposed sale. 

OVERVIEW OF TRANSACTION 

Can you please describe, in summary format, the financial details of the 

proposed sale between Johnson Utilities and the Town of Florence? 

Yes. The Town of Florence will acquire all of the assets of Johnson Utilities, free 

and clear of all liens, mortgages, pledges, encumbrances and charges of every 

kind, which are useful, available for use or necessary for the Towns operation of the 

utility business. 

The Town will assume all of Johnson Utilities’ obligations under existing main 

line extension agreements and master utility agreements. 

The transaction will be financed with one or more series of water and sewer 

revenue bonds issued by The Industrial Development Authority of the City of 

Phoenix, Arizona. The 30 year bonds shall bear interest of 6.625 percent per year 

L See Exhibit A 
! See Direct Testimony of Mr. Charles A. Montoya, page 5 
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for the first five years, and 8 percent per annum thereafter. The bonds will be 

purchased by Johnson Utilities, L.L.C. 

The Town will receive $2,500,000 cash in the off-site facilities hookup fee 

account and any balance in the Central Arizona Groundwater Replenishment 

District adjuster fee account. 

The Town will assume all existing customer accounts and will receive 

customer deposits held on account. 

Once the asset transfer is approved by the Commission, the CC&N of 

Johnson Utilities will be cancelled. 

The Town of Florence and Johnson Utilities will enter into a management 

agreement whereby Johnson Utilities will operate the business for a period of five 

years. 

3. 

4. 

Q. 

4. 

Can you please summarize the contents of the DRAFT Management 

Agreement? 

The Management Agreement, is a five year agreement, between the Town of 

Florence and Johnson Utilities, L.L.C. The Town of Florence will pay to Johnson 

Utilities a $500,000 annual fee for a period of five years to act as manager of the 

utilities. It is the intention of both parties to transition the management of the utility’s 

from the Johnson to the Town during the last (3) years of the initial term of the 

agreement. However, the agreement can be renewed with the consent of both 

parties for a period up to (2) consecutive terms of (5) years each beyond the initial 

five-year term. 

So Johnson Utilities is selling its water and wastewater utilities to the Town of 

Florence, are buying the bonds to finance the purchase by the Town of 

Florence, and then serving as manager of both utilities for a period of five 

years? 

Yes. 
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a. 

4. 

Q. 

4. 

Q. 

A. 

Can you briefly describe the comparative size of the utilities owned by 

Johnson Utilities and the Town of Florence? 

Johnson Utilities serves approximately 22,954 water customers and 30,901 

wastewater customers while the Town of Florence serves approximately 3,526 
water customers and 2,905 wastewater  customer^.^ 

REVIEW OF TRANSACTION 

Are there restrictions placed on the Commission, and other intervening 

partyk as to the scope of review allowed when transferring assets from a 

privately owned utility to a municipality? 

Yes. Per Arizona Attorney General (“AG”) Opinion No. 62-7 (January 8, 1962), 
responding to Commission questions about the Commission’s jurisdiction to hold a 

hearing regarding the transfer of assets from a privately owned water utility to 

municipal owned utility, in addition to any scope limitations, if such a hearing was 

even permissible. 

The AG determined that the Commission has jurisdiction over a public 

utility’s sale of assets to a municipality because Arizona Statues requires that 

Commission approval be obtained before a public utility can dispose of its assets. 

However, the Commission’s inquiries are limited to whether the proposed transfer 

will be injurious to the rights of the public and whether any person is left without 

service. RUCO’s believes that the Commission must always consider whether any 

transaction is in the public interest. 

Are there safeguards in place to ensure that the 93 percent of water and 

wastewater customers residing outside the Town of Florence town limits 

receive adequate service? 

Yes. By statue, a municipal utility has the responsibility to serve non-resident 

customers. A.R.S. 59-516 prohibits a city from discontinuing service to non- 

residents. If the municipality refuses to serve customers in the areas outside the 

Water and Wastewater Residential Rate Survey as published by the Water Infrastructure Finance Authority of 
Arizona (“WIFA”) 
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boundaries of the municipality, after taking control of the area, the Commission 

retains the power to investigate such refusals and issue a new certificate if 

necessary to provide service. 

Q. 

A. 

Q. 

A. 

Has the Town of Florence made commitments to maintain the current rate 

structure for the existing ratepayers of Johnson Utilities? 

Yes. In the direct testimony of Mr. Charles A. Montoya, Town Manager for the 

Town of Florence, he states “Based on the Town’s economic analysis of Johnson 

Utilities the Town does not intend to make any changes to the rates charged to 

Johnson’s current customers, as well as those customers acquired after the 

acquisition, for at least 18 months. Also, since the Town is required to conduct a 

rate study prior to increasing utility rates pursuant to A.R.S. S 9-51 1.01, there is 

normally a significant time lag between the Town’s authorization of a rate study and 

the imposition of new  rate^."^ 

Are there assurances made by the Town of Florence that all customers, 

whether within or outside the town limits are treated on an equal basis? 

There basically is no direct provision in the documents reviewed to date that 

ensures that all ratepayers that reside within and outside the town limits are treated 

on an equal basis. However, 
A.R.S. 9 9-516(C) speaks in terms of the city rendering utility service without its boundaries. 
The furnishing of utility service by a public service corporation is regulated by the 
Corporation Commission, and such utility service must be provided at reasonable rates. 
Although the Corporation Commission has no jurisdiction over municipal charges for utility 
service, we believe that the implication of reasonable rates for utility service must be read 
into A.R.S. 9 9-516(C). If such a construction is not adopted, a city could charge any rate it 
wished despite its effect on the nonresidents’ need for utility service. The legislature did not 
intend to place nonresidents of a city in such an impossible situation. The obligation of a city 
to continue utility service as required by A.R.S. § 9-516(C) necessarily implies that the 
charges for such services will be at reasonable rates. 

There is additional Arizona case law that states the basic premise surrounding 

municipal rate setting is the concept of reasonable rates. There are specific 

requirements that each municipality has to comply in establishing reasonable rates. 

See Direct Testimony of Mr.  Charles A. Montoya, Town Manager, page 7 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Are there additional recommendations that could be suggested that would 

help alleviate the question of fair treatment for all ratepayers, both inside and 

outside the town limits? 

As recommended, and adopted, in a prior case5 a Citizens Advisory Committee 

could be appointed that would provide the non-resident customers a voice to 

promote and address the concerns of the non-resident ratepayer. 

Has RUCO made a determination as to the financial viability of this 

transaction? 

No. Due to the lack of financial details provided by the Company and the Town of 

Florence, RUCO cannot determine if the deal makes financial sense or not. 

What details are you referring too? 

On the Town of Florence’s web site are presentations made by both Johnson 

Utilities and the Town of Florence. The presentations, made before the Town 

Council, included certain financial data that appeared to make this transaction a 

very good deal for both Johnson Utilities, and the Town of Florence. However, the 

financial details as presented in the presentations cannot be confirmed. 

Does RUCO have concerns on the question of whether this could be less than 

an “arms-length transaction? 

While RUCO does not have reason to believe that the transaction is not arms- 

length, there are many residents that are located in the affected service areas that 

have raised this question. We believe that these concerns should be considered by 

the Commission prior to approving the asset sale. 

’See Decision No. 69575. Docket No. W-02124A-06-0717. Desert Hills Water Company for the Approval t o  Transfer i ts 
Assets to  the Town of Cave Creek 
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2. 
\. 

1. 

4. 

3. 

4. 

Can you please be more specific? 

Yes. I have attached two separate articles that were published in local newspapers 

in the area and will highlight those areas that could lead one to question the arms- 

length issue. 

Does RUCO believe that the CC&N should be cancelled immediately after 

closing the transaction? 

RUCO believes that the cancellation of the CC&N at time of closing is premature. 

Based on the AG Opinion 62-7 the ACC should only terminate the certificate of the 

privately owned public utility being purchased and relieve it from the duties of a 

public utility service corporation after it is apparent that the municipal corporation 

has not and will not refuse “to provide utility service to a portion or part of the area 

or territory previously authorized to the public utility.” 

INCOME TAX REDUCTION 

Are there any issues that RUCO would like to discuss that remain 

outstanding ? 

Yes. RUCO would like to ensure that the reduction in wastewater rates, as agreed 

to by RUCO and Johnson Utilities in Docket No. 08-0180, be implemented and 

made a part of Johnson’s wastewater rates prior to the transfer of its assets. 

Johnson and RUCO reached agreement to reduce wastewater rates by 

approximately $1.02 per month per customer for the wastewater system. This was 

agreed to as a result of a reduction in Johnson Utilities income tax rate from 36.66 

percent to 25 percent. The effect of this agreement is a reduction in annual 

revenues of approximately $286,000 related to customers on the system at the end 

of the last test year, and a reduction of approximately $378,000 in rates based on 

the number of customers today. It is RUCO’s understanding that the Town of 

Florence agreed to reflect this reduction in its rates for the first 18 months after the 

acquisition is approved. Therefore, it is important to RUCO that this reduction be 

approved by the Commission prior to its final consideration of the acquisition. 
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3. 

4. 

9. 

4. 

LAWSUITS OUTSTANDING 

Are there lawsuits outstanding against Mr. George Johnson by ratepayers 

that remain outstanding? 

RUCO has been informed that all lawsuits between Mr. Johnson and ratepayers 

have been resolved. However, RUCO has not been provided with details to confirm 

this and would that the Commission be provided with this information prior to final 

determination of the asset transfer. 

Does this conclude your testimony? 

Yes it does. 
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EXHIBIT A 

ROBERT B. MEASE, CPA 
Education and Professional Qualifications 

EDUCATION 

Bachelors Degree Business Administration / Accounting - Morris Harvey College. 

Attended West Virginia School of Graduate Studies and studied Accounting and 
Public Administration 

Attended numerous courses and seminars for Continuing Professional 
Educational purposes. 

WORK EXPERIENCE 

Controller 
Knives of Alaska, Inc., Diamond Blade, LLC., and Alaska Expedition Company. 

All Saints Camp & Conference Center 
Financial Manager I CFO 

Energy West, Inc. 
Vice President, Controller 

Led team that succeeded in obtaining a $1.5 million annual utility rate increase 
Coached accountants for proper communication techniques with Public Service 
Commission, supervised 9 professional accountants 
Developed financial models used to negotiate an $18 million credit line 
Responsible for monthly, quarterly and annual financial statements for internal 
and external purposes, SEC filings on a quarterly and annual basis, quarterly 
presentations to Board of Directors and shareholders during annual meetings, 
coordinated annual audit 
Communication with senior management team, supervised accounting staff and 
resolved all accounting issues, reviewed expenditures related to capital projects 
Monitored natural gas prices and worked with senior buyers to ensure optimal 
price obtained 

Junkermier, Clark, Campanella, Stevens 
Consulting Staff 

0 

0 Performed Profit Enhancement engagements 
0 

Established a consulting practice that generated approximately $1 60k the first 
year of existence 
Prepared business plan and projections for inclusion in clients financing 
documents 
Prepared written reports related to consulting engagements performed 
Developed models used in financing documents and made available for other 
personnel to use 

Participated during audit of large manufacturing client for two reporting years 



Prior to 1999, held various positions: TMC Sales, Inc. as Vice President / Controller, 
with American Agri-Technology Corporation as Vice President / CFO and with Union 
Carbide Corporation as Accounting Manager. (Union Carbide was a multi-national 
Fortune 500 Company that was purchased by Dow Chemical) 

PROFESSIONAL AFFILIATIONS 
Member - Institute of Management Accountants 
Member - American Institute of CPA's 
Past Member -WV Society of CPA's and Montana Society of CPAs 

RESUME OF RATE CASE AND REGULATORY PARTICIPATION WIT) 

Utility Company 

Arizona Water Company 
(Eastern Group) 

Docket No. 

W-01445A-11-0310 

RI co 

Pima Utility Company W-02199A-11-0329 et al. 

Tucson Electric Power Company E-01933A-12-0291 

Arizona Water Company W-01445A-12-0348 
(Northern Group) 

UNS Electric E-04204A-12-0504 

Global Water 

LPSCO SW-01428A-13-0042 et al. 

W-01212A-I 2-0309 et al. 
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Public will be first to vote on buying 
JU 

stov Comments Share Print Font Sire 

Tweet 0 - Llki a 
Posted Thursday May 8 2014 1 00 am 

By MARK COWLING Editor I 
More Information 

0 comments 
The town's purchase agreement and manaaement 
contract with Johnson Utilities may be viewed 
online, G~ to the town*s website at R~~~~~~~~ 
Point to uGovernrnenr and on Council,. town's purchase agreement and management mntract 

Click on '2014 Minutes and Agendas.' Under 
Monday's agenda packet, click Mew." 

The Town Council set a date of May 27 to vote on the 

with Johnson Utilities. despite pleas from JU that the 
town's approvals were needed sooner 

numbers 19 pages. 

Wce Mayor Tom Smith noted at Monday's regular 
council meeting that the council had only received the 
documents that day. The purchase agreement numbers 
25 pages, plus approdmately twice that many pages of 
exhibits. The five-year management agreement 

Smith said if the council votes first it could sway the public vote scheduled for May 20. He explained afterward that 
the public may assume, "'They already voted, what's the use of us voting? Or something like that.' 

Smith made the motion to schedule the council's vote for May 27, giving the wuncil time to read the contracts and 

unanimously. Ruben Montario was absent. 
/ the public to vote on whether the sale should occur. The council members present passed the motion 

Before the public portion of Monday's meeting, the council met for two hours behind dosed doors on the town's 
potential purchase of JU. the water and wastewater provider to Anthem and San Tan Valley. 

JU attorney Gary Drumrnond told the council that approving the purchase agreement doesn't unconditionally 
obligate the town to buy or JU to sell the assets, and 'it's not our intent lo sway the voters.' But without an 
executed agreement. JU can't go before the Arizona Corporation Commission for its approvals or the Phoenix 
Industrial Development Authority for the bonds. 

I.. I don't think what we are requesting is at all unusual," DNmmOnd told the council. I...  I think we can do this 
concurrently instead of sequentially.' 

Council member Vallarie Woolridge told DNmmond that what JU is requesting might work in the corporate world, 
but when government entities and taxpayer dollars are involved, 'we're held to a higher standard.' 

JU owner George Johnson told the council he was "kind of at a loss for words." He said despite other offers, they 
came to the town and have dealt with the town in good faith. He said the town's economic study, engineering 
appraisal and accounting study have been done. "Please -either vote us up or down." Johnson asked. 

Mayor Tom Rankin asked Town Manager Charles Montoya for his recommendation. 

Montoya replied, *Do I think this is a great deal? I do.' But he added the town's legal counsel hasn't received all the 
information it has requested. 

Town Attorney James Mannato said they have been requesting the information for "quite some time.' He explained 
after the meeting that the information induded line extension agreements with developers and master utility 
agreements, more than 450 wntrads in all. that significantly determine the utilities' future financial obligations. 
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Mannato said the parties me1 Friday and the town still did not receive the information. Drummond replied that JU 
thought the Friday meeting was lo confirm that the agreement was in its final form to be presented to the council 
Because of the size of the utilities, it takes time to pull the various materials together, Drummond said. 

Johnson added, There's been last-minute things thrown at us, thrown at us, thrown at US: He asked the council to 
approve the contract subject to conditions. He said to stall the process at this stage, "we all look like fools.' 

Woolridge said she resented being called foolish She said the town has been requesting the information for some 
time, and now JU appears to want lo fast-track the sale without the town having all the information. 

Michael Cafiso. an attorney who has served as the town's bond counsel for 20 years or more, said he supporled 
not rushing the JU agreement. 

"The larger these acquisitions, the more time you take with upfront diligence," Cafiso said. "I agree it's a fantastic 
deal ... but the diligence that he is requesting is not unusual: 

He said no one buys a car without driving it. or a house without looking at the inside. "I think those are apt 
analogies.' 

Tweet 0 Llko a 
[ Discuss Share Pnnt 

Posted in News on Thursday May 8 2014 1 00 am 
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Tragic Consequences Follow Mayor 
Tom Rankin's Control of Politics and 
Police in Florence 
By Stephen L e m m  and Manlu AtontO ThutSay CPC 5 2013 Comments 1541 

[Z*Z pxjE 
SPECIAL REPORT: FLORENCE EXPOSED I Third ofthree p a r r s  

Seated in a conference morn near his FlorenceTown Hall office and dressed in his standard 

collared shirt, silver belt buckle, cowboy hat, jeans, and roughed-up cowboy boots, Mayor Tom 
Rankin looks as if he has stepped out of Florence's h n t i e r  past. 

And minus the sidearm and badge he wore when 

he was the town's chief of police from 1980 to 

1994, this is pretty much how he appeared 

during his 14-year reign over the Florence Police 

Department. 

Rankin still prefers the title he says he used to go 

by, before Florence began to give lip service to 

the tenets of modern law enforcement: town 

marshal. 

"I guess I fit more of that [title] than police 

chief," Rankin, 67, explains during an interview 

with New Times. "As far as the Western town 

marshal goes." 

In Arizona statutes, the words "marshal" and 

"chief of police' are used interchaugeably to 

mean a law enforcement officer who is either 

appointed or elected by a city or town. For some 

time in Florence, the town manager (hired by 

the Town Council) has appointed the police 

chief. 

(pictured j d  him Sjo.ow a year by shutti& 
down the system of child-support enforcement that 
gave work to Pankin's pmtrs~seMee company. 
transferring that w t c m  tu the state. 

Yet the more antique term of "marshal'suggests 

a time when one man represented the law in a 

town. 
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Rankin has not oveneen €hence's small police 

force directly in almost a decade, but he still 
: lies to remind people of wbo is in charge. 

i Particularly when he is having one of his 
: infamous public fits of temper. 

' Ihe mosi recent of these incidents occurred in 

May, when an inspector with the final County 

I Department of Health was checking the food 
Ranlrin i p p a d  ?a an utn in the 1986 moVic 
Mllrphy's R o m a n a  filmed in Fbmec. 

blGdu &.'< 
Flormce Mayor Ton Ranldn outsidelawn Hall 
aRer his iuluview with New Times. 

in an auto accident jut outside Florence. He's part 
of the cnwtwy culture in Florence that d d m n  
wn. 

booths at a fundmiser for the 

Society, held on the Florence 

football field. 

NN, rmer Br.Mafd-Pam Beach 

Slideshows 
Chowing Down at Coachella 

Coachella at Sunset 2014 

Rankin got in the woman's face, pointing his 

finger at her and yelling, acwrding to a police 

report. 

Mom Slideshows 22 

'Yeah. I raised a little hell with that,' Rankin 

admits. "I nmer threatened her. . . Nothing 

came of it. 'Ihey looked at filing charges against 

me. There wasn't nothing to file." 

The Coolidge City Attorney investigated the 
woman's complaint and decided not to bring 

charges. Rankin says he was riled because the 

inspector made a fuss over one booth handing 

out cold piua and the lack of sinks for food 

handlers to wash their hands. 

He admits he probably said something about the 

inspector not coming to "his town" to do health 

inspection. 

"Evelybody says 1 call it 'my town,' okay?" 

grumbles Rankin. "And I do .  . .That's just an 

expression for me. I'm not trying to say that I 

run the town." 

And yet, there are those who say Rankin runs 

Florence like a personal fiefdom. 

"People try to turn it around like I'm trying to 

say I'm King Rankin or some goddamn thing like 

that," Rankin says. 

On paper, Rankin has no more than one vote out 

of seven on the Florence T o w  Council. 

But through a combination of bully politics, 

persuasion, and force of will, he maintains his 

, influence over the 62-squaremile municipality, 
I founded in 1866, that has twice as many 
' incarcerated residents in its IO corrections and 

detention facilities than it does non-incarcerated 

citizens. 

SB 1070 Harbonng Prov~sion Won't Be 
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the Week 
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As a teenager. Rankin already had decided be 
wanted to be a 'amboy mp.' 

The norenu Police D e p i m e n t  is now m n  by 
Ranl;in-backed Chid Dan Hughes 

he ran the fora: 

The town's go-officer police force reflects 

Ranldn's prejudices - racial and othenvise - 
and his adherence to a system of provincial 

favoritism. Florence's back-slapping style of 

governance is extolled by the mayor as  the best 
way of doing business. 

Florence is Rankin's town. I ts  leadership, 

citizenry, and police force bend to his will, even 

when doing so arguably is not to the town's 

advantage. Even when following in Rankin's 

fwtsteps reaps injustice. 

"In eighth grade, I knew 1 wanted to be a cop," 

Ranltin says. "Acowboycop." 

Asked why he wanted to be a "cowboy cop," 

Rankin shrugs his shoulders. 

But if you visit the Pmal County Historical 

Society and Museum on Main Street in Florence 

or leaf through the picture book the society 

produced in 2007 with the help of Arcadia 

Publishing, it is apparent why becoming a 

"cowboy cop" might have appealed to an 

impressionable eighth-grader growing up in the 

town. 

Displays at the museum feature a collection of 

memorabilia from cowboy hlm legend Tom Mix, 
who died in a car crash just outside Florence, as 

well as nOOSeS from which notorious outlaws 

were hanged at the Arizona State Prison, which 

moved to Florence from its territorial home in 

Yuma in the early 1900s. 

There are displays of guns, saddles, bullets, and 

badges. Museum guides regale visitors with tales 

of the 1888 shwtout between Sheriff Peter 

Giibrid and deputy Josephtis Phy at the Tunnel 

Saloon. Or recount legends associated with such 

Old West outlaws as the murderous Apache Kid 

or stagecoach-robbing Pearl Hart, the 'Lady 

Bandit." 

In the Images ofAmerica: Florence picture 

Johnson's familydonated more than $6,000 to 
bnkin's a012 mayoral campaign. Mayor Ranldn 
suppoN town policies that dovebil with Johnson's 
business i n t e r n .  

Water bamn George Johnwn and members of 
book is Pete Vari Hareri, identified as Florence's 

town marshal from 1946 to 1977. Astern figure 

in dark glasses. he watches over the parade 
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Rankin's 

d a t e d  with the tom's annual Junior 

Parada. a rodem for contestants ages 5 to 18. 

The caption states that Haren "rehsed to wear a 

police uniform, dressing in his cowboy shirt, 

freshly pressed Levis, and cowboy hat instead." 

Rankin's father was not a cop. He was a fanner 

from Arkansas who also oversaw the farms at 

the state prison. Rankin proudly tells New 
Times that his mother was born in Florence and 

that her family settled there in 1905 from 

Oklahoma. 

Tom Rankin graduated from Florence High 

School in 1964 and quickly began his career in 

law enforcement. His "home department," as he 
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Another brush with notoriety came when 

director Martin Ria filmed the 1986 movie 

Murphy's Romance in Florence. Starring Sally 

Field and James Garner, the film offers a 

friendly, Reagan-era portrait of small-town life. 

Rankin appears as an extra in three scenes. One 

of the movie's main characters briefly refers to 

him as "sheriff." 

A portent, perhaps. In 1992. W i n ,  ran against 

fellow Democrat and incumbent Sheriff Frank 

Reyes. However, a challenge to Rankin's petition 

signatures kept him off the primary ballot. So 

Rankin ran against Reyes as an lndependent in 

the general election. 

The Florence Town Council took the 

unprecedented step ofallowing Rankin time off to seek higher office. But Reyes handily beat 

Rankin. and Rankin returned to his job. Little did he know that he would not be town marshal 

much longer. 

In 1988 and 1989. there already were inklings of discontent. During those years, Pinal County's 

newspaper of record, the Cas0 Gronde Dispatch, detailed a trio of controversies involving the 

Florence Police Department. 
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In 1988, the paper reported that an FPD officer pleaded guilty to attempted hit-and-run in a deal 

with pmsffutors that allowed the cop to avoid charges of what was then called DWI (driving while 

impaired). 

Rankin is quoted as saying that the o&r would not be fired and would be returning to active 

patrol duty once the matter was finalized. 

In 1989, the DispaCch reported that a notice-of-claim letter accused the FPD of mongly arresting 

two men who had attempted to repossess a vehicle "belonging to a friend of the police chief." 

The council rejected the claim. There is no record that the men followed up with a lawsuit. 

ALSO in 1989, a Florence police sergeant was a d  by two citizens of "belligerent" and 

"unprofessional" behavior. 

1 8 * 

According to the Dispatch. Rankin backed his man, angrily confronting one accuser during a 

Town C o u n d  meeting. 

But in 1993 and 1994. complaints against Rankin and the Florence department reached a 

crescendo, ultimately leadingto Rankin's firing on October 21.1994. 

The complaints involved favoritism, racism, and not following the orders ofthe cwncil and city 

manager - which were 'lies." Rankin tells New Times. 

The drama played out in the pages of the local paper. 

Barhora Whitworth led the charge against Rankin, saying he "abused his power as chief" by 

"selectively. enforcing the town's sign d e  to favor hi wife, Donna, who was then getting recalled 

from her position on the Aorenct: Unified School District board. 

Rankin denied the allegation, the paper reported. Whitworth later got a court order to prevent 

Rankin from harassing her, monitoring her movements, or wen calling her. Rankin challenged 

the order, claiming it had no merit, and Whitworth eventually withdrew her complaint. 

The Dispatch's archives also tell how a neighbor of Rankin's, a justice of the peace, called Florence 

police and Arizona Chid Protectwe Services in 1994 to report that Rankin yelled at and kicked his 

15-year-old daughter in their yard. 

Rankin said he was "merely disciplining" his daughter and that the accusations were part of a 

"conspiracy" against him. 

The investigation. farmed out to the Maricopa County Attorney's Ofice, concluded that there was 

insufficient evidence to proceed. Chld  Protective Services declared that Rankin was within his 

rights as a parent, according to the Dispatch. 

Whitworth was disgusted, telling the Arizona Republic, which also reported on the incident: 

"Everyone in town knows what kind of temper Tommy has. and yet they're sticking their heads in 

the sand. I 've seen him in action. It's not a pretty sight." 

A month after this controversy, another arose, with FPD rserve officer Michael h o m e s  alleging 

that he had been discriminated against by Rankin because of his African-American wife. 

The officer told the Dispatch that Rankin had called him into his office to ask if it was true that he 

was married to a black woman. 

When the man said yes. the meeting ended, Coomes said. Rankin told the paper that he did not 

recall the conversation. 
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The tabloid TV news show Inside Edition caught wind of allegations against Rankin and headed to 

Florence to film an episode. 

About 40 minority residents of Florence told the news show, according to the paper, that "Rankin 

was a prejudiced bigot who harasses their children and spews racial slurs while acting as police 

chief." 

This included, according to the residents, 'referring to young African-American men as 'boys'" and 

worse. 

In an interview with theDispatch. Rankin denied using raaal slurs while on duty as Florence 

police chief, though he admitted to using a racial slur "once while working for the Pinal County 

Sheriffs Office,' for which he claimed to have written a letter of apology. 

The paper also reported that Rankin said he had used the word "nigger" in "discussions with 

African-Americans during police confrontations." 

That is a word blacks] use to antagonize and get things started whenever they have a 

confrontation with law enforcement," he told the Dispatch. 

The Dispatch reported that Inside Edition confronted Rankin with a hast of other allegations. 

including that he was on a power trip, gave preferential treatment to Anglo friends, and gambled, 

drank, and swore excessively. 

"I guess I can be blamed for anything that happens in Florence," Rankin told Inside Edition, 

adding, "If I was doing half [what] I am accused of, the Florence Town Council would have 

stopped me: 

Later that year, acting on the suggestion of new Towi Manager Bill Gallelly, the town council did 

just that. They fired Rankin, with him and h a  wife, Donna, in attendance. The Dispatch said she 

was "in tears." 

The actual reasons for the dismissal were leaked to the paper the following year. 

Allegations against Rankii included insubordinate behavior. refusal to comply with performance 

standards, having officers engage in harassing conduct, allowing the department to fall below state 

standards, keeping an officer with an alcohol problem on active duty, and improper use of town 

vehicles and work time for his personal proeess-serving business. 

Rankin appealed, aslung for reinstatement and $1.5 million in damages. He refused to surrender 

his gun and his badge to interim Police Chief Jeny Williams, telling the council, the Dspatch 

reported: "Officer Williams works for me. I do not work for him." 

He handed over the gun to the mayor hut kept the badge, saying the town manager would have to 

take it "over my dead body." 

Despite the theatrics, Rankin was not reinstated. And though he sued, he did not get $1.5 million. 

Ultimately, he settled for $50,000, according to the Dispatch. 

Nine years later, Rankin still sounds bitter about the incident. 

"I was wronged," he says. "Because of all the lies, I was terminated." 

He refuses to discuss the amount he settled for, complaining of the financial hit he took. 

"1 lost my retirement,' he says. "I had to use that money to sue." 

Rankin would have his revenge. though. 
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His supporters forced a mall election, replacing the four council members who voted against him. 

Less than a year after Rankin was axed, the newly seated council fired Town Manager Galletly. 

Rankin was living up to what he told New Times was the one reason he went into politics: 'To get 

rid of the people who fired me." 

In 1996, Rankin's political life moved out of the shadows when he won his first election to the 

town council. He served as councilman until he ran for mayor in 2004 and won. He remained 

mayor until 2008, when he was beaten by lo-year councilwoman Vicki Kilvinger by just 23 votes. 

He moved back behind the scenes until 2012, when he was reelected mayor. 

Through it all, Rankin has remained connected to law enforcement. For instance, he admits that 

he and his wife keep a police scanner in their bedroom, though he claims it is his wife who listens 

to it and relays some information to him. 

Asked why they keep the scanner, he jokes, "I guess she's snoopy," then adds, "No, we've got kids. 

And we know people here in town. And she likes to be informed." 

Rankin is notorious for showing up at traffic stops and other police calls, particularly if a family 

member is involved. Though, Rankin claims he does not do  this as much as he  used to. 

"I don't jump up and run to all calls," he says. %ere are some of them I will go to, yes. Something 

major, or [ i  some citizen calls me, 1'11 go." 

This has led to several confrontations with town cops over the years. 

In his book, Police ChiefAfnnoyiny Success. Patrich Cote, FF'D chief from 1995 to 1997, describes 

such run-ins with Rankin, whom Cote describes as having been "a thorn in my side." 

Cote writes: "In [Rankin's] mind, it was still hi., police department, and I was an obstacle in his 

way." 

Knowing Rankin was not going away, Cote ordered his officers to treat Rankin as they would any 

other citizen. As a result, Rankin was cited in May 1995 for interfering with a government function 

and for disorderly conduct following a bizarre confrontation with FPD officers Steve MacGrcgor 

and Edward Bylina after MacCregor issued Ranltin's son, Robert. a speeding ticket. 

According to a fmnt-page item in the Dispatch, the officers testified duringthe trial in llnrence 

hfunicipal Court that Tom Rankin had gotten out of his truck to yell and curse at them. 

Rankin testified that he began yelling because MacGregor was ignoring him and looked as though 

he was getting ready to leave. 

'Ihough he was no longer chief, the paper reported, Rankin threatened to fire Maffiregor and 

accused the officer of performing homosexual acts w t h  a coundman and former town manager 

Galletly. 

'Rankin would only say that he 'may have' made such statements," the Dispatch wrote 

Officer Bylina testified that Rankin opened the passenger's-side door of hlaffiregor's vehicle to 

yell at him. 

Afterward. Rankin went to the Florence police stabon, where a dispatcher addressed him as "Mr. 

Radin." 

To which he war said to have shot back, "1 am the chief!" 

Judge Dale Collier found Rankin guilty as charged and sentenced him to two years' probation. 
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But before his probation was up, Rankin engaged in a more grotesque example of disorderly 

conduct, for which he was tried and convicted again before Judge Collier in municipal murt. 

On July 12,1996, Rankin's other son, 15-year-old Tom Rankin Jr. (whom the Rankin family and 

town residents refer to as T o m  Tom"), was arrested with another youth for violation of Florence's 

11 pm.  curfew. 

Tom Tom Rankin already was well known to cops for bad behavior, a reputation he  would 

enhance over the years with arrests for a variety of o f f e w  according to Pinal County Superior 

Court records. 

Court records also show that in 2003 Rankin Jr. was sentenced to 3 1/2 years in prison and four 

years' probation for "theft of a means of transportation" and aggravated assault involving a formef 

girlfriend. 

But in 1996, he was just a mouthyjuvenile delinquent, according to a county Superior Court trial 

transcript in which FPD Sergeant Kathy Thorne is quoted as testifying that Rankin Jr. taunted 

officers when he  was brought in. 

'He was saying that, 'You guys are going to be in trouble now,'" Thorne told the judge. "He said, 

You know better than to mess with me. . . It doesn't matter; my dad will get me out of whatever 

happens, anyway.'" 

Police dispatcher Christy Reed was on duty that evening. Because she could not find a babysitter, 

she was allowed to bring her 4-year-old to work. The child was half-black. 

The state alleged that when Rankin and his wife showed up to collect Tom Tom, they passed by 

the dispatcher and her child. Rankin then went on a 4g-minute tirade liberally laced with the 

epithet "nigger," Thorne and others testified. 

"He was just saying. Why are you always picking on the white boys," remembered Thorne. 'You 
guys must be scared of the niggers. You let them go out and do what they want. . . You are 

harassing os white people.'" 

Chief Cote came to the station because of the disturbance. Cote told the court that in his 27 years 

of policing, he never had w i t n d  a person berate officers in that manner. 

"It was an ongoing escalation of abusive language, racial slurs," Cote testified. "And [Rankin] 
would not calm down.. ." 

Court records show that Reed's child had been in a good mood before Rankin arrived. But after 

listening to Rankin's slur-filled rant, "the child became upset and sick to his stomach," court 

documents state. 

When Rankin took the stand, the prosecutor pressed him on his use of the slur "nigger." 

At first, Rankin denied using il. Then, reluctantly, he acknowledged that he had used the epithet 

that night. 

"You admit that you were there and that you were yelling in a loud tone of voice and you were 

using the word?" asked the prosecutor. 

"As far as 1 know.' replied Rankin, "the word.. . is not unlawful." 

Collier found Rankin guilty. Though the former police chief already was on probation, Collier did 

not order him to jail. Rather, he gave him an additional 12 months' probation, this time 

supervised. 
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And he ordered Rankin to attend anger-management counseling. 

New Times could not locate a record of whether Rankin received such counseling. If he did. it did 

not work Stories of his public fits since that time abound. 

Former PYD Detective Jarris Varnrobinson tells New Times about an incident in 20n in which 

Rankin showed up at a crime scene that the detective was seeuring. 

When Rankin. who recently had been re-elected mayor, politely was asked not to interfere. he put 

the black detective in his place. 

"I'm the mayor, and I can do whatever the fuck I want," Rankin said, according to Varnrobinson. 

Asked by New Times whether he  has a temper, Rankin answers with a stare: "Yeah. Have 1 

learned to control it? Somewhat. Don't p i s  me off." 

_...I____ _______ .. ._____ 

It's imnic that one of Rankin's 13 grandchildren is a biracial 2-year-old, the daughter of his 

youngest son, Tom Tom, and an African-American woman. 

"She's half-bladi So?" Rankin says. "She's my granddaughter. I don't give a shit what cdor she is." 

On Rankin Jr.'s Facebook page, a photo shows the girl sitting on a horse with her grandfather. 

"I think everybody's got prejudice." Rankin says. "Against people, not races. You like some people, 

you don't like some people. 'Ilat's being prejudiced." 

He insists that his views on race have not changed over the years. 

About the 1994 allegations by minority community members concerning his use of racial dun, he 

says, "It wasn't true at the time, and it's not true today." 

M e r  uncovering the transcript of Rankin's admission under oath that he used the word "nigger,' 

New Times attempted to question Rankin again. He refused subsequent interview requests. 

For the most part Rankin never got along with the men who took over his former job as police 

chief. Bob Ingulli, a former New York Police Department lieutenant who served as Florence chief 

from 2000 to zoiz, was no exception. 

"He has a hot temper and a history of threatening people," Ingulli, now police chief in Kearny, 

says. "He did it to me twice.' 

In fact, before he was elected mayor in 2012. Rankin promised lngulli he would have him fired 

once he was mayor again. 

Rankin beat his opponent, Iiiia Aurtiii. in March of that year. By July, Ingulli was gone, fired by 

then-Town Manager Hinianshu Patel, who did not respond to interview requests from New Times. 

But Patel went along with the July hiring of disgraced former Surprise Pdiee Chief Dan Hughes as 
Florence chief and with the firing later of two competent FPD detectives: Walt Hunter and Jamis 

Varnrobinson. 

Their dismissals, their appeals, the reinstatement of Hunter with a demotion, and the upholding 

of the termination of Varnrobinson - the town's only black detective - were subjects explored in 

part one ofNew Times' "Florence Exposed" series ("Injustice for All." Nowmber 14). 

Rankin claims he does not involve himself in police department pemnnel matters. But as mayor, 

he has influence over who becomes town manager. the official who controls the hiring and firing 

of cops. 
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'I wwld never have hired those hvo," Rankin says of Hunter and Varnrobinson. 

Asked why, considering that the two men solved hundreds of crimes together and received awards 

and commendations for their actions, Rankin cannot offer specifics. 

He is  not shy a b u t  saying he  despised Ingulli. though the former chiefs leadership arguably led to 

Florence's twice winning a coveted spot on Neighhorhoodscout.com's list of the loo safest cities in 

the United States. 

In 2012, the website named Florence the 29th-safest city in the country, and in 2013, it won its 

current ranking of I*. The awards were based on FBI crime statistics for 2010 and 2011, 

respectively, years when Ingulli was in charge ofthe FPD. 

"I saw too much of his political moves when he was chief of police here," Rankin says. continuing 

that he did not l i e  Ingulli's "attitude toward me." 

This may be because Ingulli would not kowtow to  Rankin. 

"Rankin's never changed." lngulli says. m e r e  were times when we would have discussions, and I 

would teU him, That's an old way of doing things; I'm not doing that anymore.' He didn't 

apprsiate that." 

To replace Ingulli. Pate1 and Rankin arrived at Dan Hughes, who had resigned as Surprise's police 

chiefin 2010 after 78 percent of that ageney's officers cast votes of no confidence against him. 

In Surprise, Hughes was accused of making improper comments about Hispanics, trying to fix a 

traffic citation for a city councilman, and abusing the department's disciplinary process. 

He also has a blemish on his &urn6 from his time as an assistant chief at the Springfield Police 

Department in Illinois. 

Before Hughes left that post in 2002 for the position in Surprise. two Illinois newspapers reported 

that Hughes was accused of filing a misleading internal-affairs complaint against African- 

American policewoman Kenatta Frazier, suggesting that she failed to prevent the rape of a 

colleague's daughter by two black men. 

The SPD's treatment of Frazier became a racially charged scandal in Springticld. Frazier sued 

Springfield, and the city settled the case for $829,000. 

Fiankin says he met with Hughes before he was hired and "liked what I saw." Hughes' past was not 

a concern. 

"I'm not worried about his history," Rankin says. "I have a history."' 

&ked why he thought Hughes. with his checkered past, was brought in to replace him, InguUi 

says, "It appears that Hughcs either thinks like [Rankin] does or listens to what he has to say." 

Hughes quickly found an ally in lieutenant T e w  Tr?.oii. an FPD veteran hired by Rankin when he 

was chief. 

Personnel records released by the town and entered into mdence during Hunter and 

Varnrobinson's appeal hearings show that Tryon helped Hughes build a case for firing the pair. 

In memos, Hughes ordered the partners not to work cases together and not to ride together on 

duty without supenisory approval. 

At the appeals hearings in September, Hunter testified that Hughes avoided interactions with 

Varnrobinson and even avoided looking at him. 
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"I told Varn I thought Hughes was a racist," Hunter said under oath. 

The town's rationales for firing the detectives were nearly identical. Yet Vamrobinson's 

termination was upheld and Hunter's was not. The white officer was demoted and suffered a 5 

percent pay cut instead. 

Both are appealing their cases to county Superior Court. 

Varnrobinson's dismissal has drawn criticism from the Reverend Oscar Tilman. president of the 

Maricopa County NAACP, which Tilman says will provide Varnrobinson with legal assistance. 

Tdlman blamed the treatment of the men on "the caliber of the people" in power in Florence. 

He also noted that the ex-detectives acted as whistleblowem. 

Indeed. both men complained to the town about the behavior of Lieutenant Tryon, whom they 

accused of incompetence and favoritism and of returning evidence to witnesses and a suspect in 

two serious criminal cases, one involving a zoo8 home invasion that Varnrobinson investigated 

and the other a 2007 sexual assault. 

In the home-invasion case, Tryon returned an AR-15 semiautomatic rifle, which had been 

conIiscated by Varnrobinson from the suspect so it could undergo ballistics testing. 

m e  owner of the rifle was white and an  acquaintance of the lieutenant's. 

When Hunter, on behalf of his partner, objwted to Tryon's action, the now-former detective tells 

New Times that Tryon said, T a r n  can't go around taking guns h m  every white boy in town.' 

Hunter's complaint resulted in Tryon's reprimand by the town manager. 

Varnrobinson's complaint was handed over to the Arizona Department of Public Safety for 

investigation. 

During the DPS investigation, Tryon admitted to returning the weapon to its owner, saying he had 

the right to doso. 

The sexual-assault case involved a i6year-old girl allegedly raped by at least one Florence High 

School football player at a 2007 party in the desert. 

Hunter was lead detective on the case, but Tryon butted in despite his having a conflict of interest 

because his son was on the football team and knew others at the party, including the prime 

suspect. 

Tryon's son also had taken the highly inebriated victim to the police station on the night of the 

incident. 

In addition, Tony Jimener. principal of Florence High School at the time and currently an 

assistant superintendent of the Florence Unified School District, is the brother of Tryon's wife, 

Sylvia. 

Nevertheless, Tryon caused cell phones containing photos and video of the alleged sexual assault 

to be returned to the students who owned them. 

This happened before Hunter muld obtain warrants so that the evidence on the cell phones legally 

could be downloaded for use in court. 

No one ever was charged in the case. 
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In the end, the Pinal County Attorney's O f k  dediied to  bring charges against Tryon for 

tampering with evidence, concluding that there was no reasonable likelihood of convicting him. 

Part two ofNew Times' "Florence Exposed" series ("Suffer the Children," November 21) focused 

on hvo cases mishandled by the FPD: the alleged rape and tbe 2009 shooting death of 9-yeardd  

Dustin Kcmp. 

In the killing of the boy, lead Detectire Renee Klk. an ally of Tryon's, based her investigation on 

the premise that Dustin's 2 1/2-year-old brother removed a loaded .45-caliber semiautomatic 

Kimber 1911 handgun from a "hidden' table drawer and shot bis brother through the head from 

five feet away. 

During the appeals hearings for the fired detectives, it was revealed that Vamrobinson, Hunt&, 

ex-FPD chief Ingulli, and then-Deputy County Attorney Greg Ha7ard all believed that Dustin's 

wt-of-work dad, James Kemp. was responsible for the shooting. 

In fact, during a taped 2012 discussion of the case, Hazard told Vammbinson, 'I think the father 

did it, I really do.' 

Varnrobinson and Hunter had been ordered to reinvestigate the case by Chief lngulli because 

Klix had done a poorjob handling the crime scene and had failed to conduct a formal interview 

with James Kemp to confmnt him about his suspicious behavior and statements. 

After lngulli was fired and replaced with Hughes, the new chief accused Hunter and Varnrobinson 

of attempting to discredit Klix and Tryon (who also was at the Kemp crime scene) by re- 

investigating the Kemp case. 

But based on Ingulli's appeals-hearing testimony that he  had asked Varnrobinson and Hunter to 

look into the Kemp case, hearing officer Richard McAnally ruled against the police department. 

However, McAnally did use a tangential allegahon - that Varnrobinson had surreptitiously 

recorded thcn-Deputy County Attorney Hazard - to justify the black detective's firing. 'Ihis, even 

though it was standard procedure for Varnrobinson to record the statements of those involved in 

investigations. 

..-- -__ __.__-_ ~ _ _ _ _ _ _ _ _ _ _  .- _I_....__ 
As part of a deal with prosecutors, James Kemp pleaded guilty on October 18 to a single charge of 

domestic-violence endangerment and was sentenced to a year of supervised probation. 

Pinal County Attorney Lando Vovles, like many top prosecutors. claims to be a tough-on-crime 

zealot. 

In a statement to the Florence Reminder and Blade-Tribune, the Republican county attorney 

blamed his predecessor. Democrat Jim Walsh. for allowing the Kemp case to "languish." 

He called Dustin Kernp's ljlling "a tragic accident" and claimed that Klix's investigation had been 

"lengthy and comprehensive.' 

Voyles told the Reminder. "In this m e ,  there was no evidence that James Kemp did anything 

more than endanger his children by storing his guns unsafely.' 

Noteworthy is that Hazard, who worked at the County Attorney's Office until recently, was the 

prosetutor who pul\ed the case from a grand jury because he  found it riddled with unanswered 

questions, and that nix's "lengthy and comprehensive" investigation involved not doing a formal 

interview of the main suspect. 

A s  was discussed in parts one and two of this series, nothing happened with the Kemp case until 

June, when New Times requested all relevant documents from the County Attorney's Oftice and 

Florcnce. both of which denied the requests initially. 
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In August, Voyles' office began to re-evaluate the case. And, in October, James Kemp was quietly 

charged and pleaded out. Voyles made his comment a week after part one of this series was 

published and one day afferpart two was published online. 

Interestingly, Rankin and Voyles are not political allies. The mayor says he backed incumbent and 

fellow Democrat Walsh in tbe 2012 election. 

"If you ask me, LandoVoyles needs to go back to Marifopa County and learn how to be a 

prosecutor," Rankin tells New Times. 

Rankin's distaste has more to do with money than party politics 

When he is not maneuvering politically, Rankin works as a process server. On almost any weekday 

morning, he can be found at the Pinal County Clerk of Court's Office, researching individuals he 

plans to serve that day. 

According to his financial-disclosure statement with Florence, Rankin isvice president of the 

Pinal County Messenger Service. which has had a contract with the county for at least 18 years. 

Records show that the county has paid Rankin's company $821,637since 1995. 

In fiscal year 2013, the company was paid more than $65,000 by the county. Though on average, 

Pinal County pays the service From $40,000 to $50,000 a year. 

Alarge part of what Rankin traditionally did for the county involved child-support enforcement. 

But this year, Voyles pushed to return this responsibility to the Arizona Department of b n o m i c  

Security - and the DES took it over on July I 

'That guy Voyles cost me $40,000 a goddamn year when he shut down the child-support system 

here in Pinal County," Rankin says. We had a good system here.' 

Rankin has what some might call an anachronistic concept of what constitutes a good system. 

This was on prominent display during aTown Council meeting on September 4,2012. 

Scott Bnwlrs, then Florence's economic development coordinator, shared with the council the 

results of a survey of Florence businesses. In all, 82 businesses were queried about such issues as 

the town's strengths, weaknesses, and business climate. 

The businesses' names were kept confidential. One portion of the survey asked businesses to  

identify barriers to growth in the town. 

n e  results roched the council: The plurality of respondents, 25 percent, cited a 'good ol' boy 

system of politics.; 21 percent said the greatest barrier was "a resistance to growth and change'; 

and 6 percent descnbed a split between the "old blood" and "newblood" in the town 

Most council members disagreed with these perceptions, but one took them a5 a point of pride: 

the mayor. 

"I'm part of the good ol'boy [network]," an obviously annoyed Rankin said at the council meeting 

during which the results were discussed. "I was born and raised here in Florence. Arizona. And if 

the people don't realize what happened in the '50s and '6os, a little history probably gonna do you 

wme g d . "  

Rankin continued his tirade, discussing how business in Florence once flourished, with 'two of 
everything" on its historic Main Street, which, would resemble the set of a Hollywood Western if 

not for its paved road. 
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We've run off more businesses in this t o m  than you guys have created," Rankin told Bowles and 

businesspeople in attendance. "Back in those days, there were certain businesses that.. . weren't 

allowed to come to town. The competition kept 'em out because they had control of the town 

council." 

He argued that he  always championed annexation of other meas and growing the town, closing his 

rant with one of his mantras: "Housing is what's going to develop business in this community." 

However, Rankin's motives regarding town policy have been known to benefit him, his friends, or 

his family. either directly or indirectly. 

Take the case of multimillionaire water baron and developer George Johnson, owner of Johnson 

Utilities, which provides water and sewer semces for the San Tan Valley and parts of Florenfe.. 

Johnson is a longtime supporter of Rankin's. According to Rankin's campaign-finance reports, 

Johnson and members of his family gave more than $6,000 to Rankin's 2012 campaign for mayor. 

Also during the election, Johnson Utilities' newsletter to its customers featured Rankin among its 

choices for "Best Florence Council Candidates," using a smiling photo of him in his cowboy h a t  

Rankin's eldest son, Robert, works for the Johnson-owned Oasis Golf Club as superintendent. His 

photo can be seen on the company's website. 

Tom Tom Rankin once worked for Johnson Utilities. but his employment ended badly in 2012. 

when a protective order was issued by a Superior Court judge for what were described only as his 

"multiple acts ofworkplace harassment." 

J 

J 
J 

T h e  order later was lifted, but former employees tell New Times that Rankin Jr. did not return to 

work there. 

Court records also show that in 2003, Johnson loaned $5,000 to Rankin Sr. J 
New Times contacted Johnson to ask about his relationship with Rankin. 

"The only thing 1 know about Mayor Rankin is that he puts Florence at the top," Johnson said. "He 

looks out for what's best for Florence." 

Johnson would not answer specificquestions, though. 

In turn, Rankin is a vocal supporter of Johnson Utilities and George Johnson, specifically. In 

February, he and four other council members voted to grant Johnson the right to provide water to 

customers in the southern part of Florence. 

Johnson said he needed the rights so that he could build a 6,000-home development, a dude 

ranch, and a spa. The town's attorney and assistant manager warned that Florence should make 

sure it gets something in return for the deal. But Rankin championed handing over the rights to 

Johnson. 

Rankin's stances on other town policy issues - from hls opposition to a planned copper mine in 

town to his vehement objection to the incorporation of the San Tan Valley - mirror Johnson's 

views. 

"He's not done anything to hurt me, Florence," Rankin says, when asked about Johnson. "When 1 

say 'me,' I'm talking [about] the town. If he had done something to hurt the town, I might not feel 

the same way." 

/ 

J 
J 

J 

J 
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A source familiar with power brokers in Florence says there is a "constant environment of 

intimidation" from Rankin a t  Town Hall. The source says the new town manager is "just a puppet 

for the mayor." 

One of the few businesspeople willing to discuss Rankin's rule on the m o r d  is Cindy Sills. owner 

of Belva's Real Estate on Main Street, opened by her mother in 1999. 

She tells New Times that she loves living in a "small town" but that she is worried about the loss of 

certain town employees, whom she feels were good for the community. 

"Ihe former police chief, Bob Ingulli. he was such a great guy." she says. "He alwar~ went around 

talking to business owners. He was so involved. And the economic development coordinator, Scott 

Bowles. had such a good vision for the town. His heart and soul was in it." , '  

Sills says she has never met Hughes. But how long Hughes will last in the chiefs &air is up for 

debate. Swrees close to the police department sayTerryTryon recently attended command school 

and covets the position of police chief. 

"Remember, Tryon came up under Ranldn," lngulli says. 'He's one of those who's wedded to the 

old way of doing things." 

That is. Tryon fits the Rankin model of law enforcement, unlike Ingulli, who resisted Rankin's 

interference. 

At one point, Ingulli sought to eliminate Tryon's position as lieutenant. According to Tryon's 

personnel file, he was offered a position as sergeant instead. But for unknown reasons, the deal 

was scotched and Tryon remained lieutenant. 

(Note: Florence denied repeated requests by Netu Times to makeTryon, Klix. Hughes, and other 

members of the FPD available for interviews.) 

Asked about his relationship toTryon. Rankin calls him a "friend," but not the kind of friend with 

whom he socializes. 

Asked whether he protects Tryon. Rankin says, "If Terry's right, I'll back him 100 percent. If he's 

wrong, I11 back him 100 percent to make sure he's treated right." 

Rankin says he would do that for anyone, to ensure fair treatment. 

But Rankin's critics say his interest in fair play pertains only to his friends 

One source puts it this way: "If you want to survive in that environment, you've got to do what 

Rankin and his people say." 

Pinal County Supenisor Pete Rim has known Rankin for about 20 years. 

Tom Rankin would have been a great sheriff in the 1800s." he says. "I think he was born a little 

bit tw late." 

As for Rankin's tight hold on the town, Rim says, that's democracy: "People still voted for him. 

That's the type of leadership they want, [sol that's the type of leadership they have." 
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I have read all the articles and mailings concerning the purchase of 

Johnson Utilities (JU) by the Town of Florence. I am totally mystified as 
to why our Town Council would even consider such an action. There are 
too many unanswered questions and risks. Why would George Johnson 

want to sell his company at an undervalued price? Is it because of the 

risk of liabilities facing JU? 

/ 
i lks 

Tweet 0 

There have been reports of water leaks, wells failing, sewer problems, 

contaminated ponds, and lawsuits. And let’s not forget the substandard 

infrastructures that JU inherited from some developers and at no fault to 

JU. Also, representatives of JU reported that if the Florence Copper 
Project was successful in their application for in situ mining, they would 
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lohnson ut’lt’es Town of definitely pollute the aquifers which could cost up to one million dollars 

per well for filtration for approximately 50 wells. Florence George 

Johnson tom rankin 

So, it appears that JU is trading all this liability for $120 million of tax free 

municipal bonds which will earn $201 million over 30 years per for a total 

cost of $322 million, per the April 10, 2014 Florence Reminder. Sounds. 

pretty good to me, $10.7 million a year, tax free, no liability and no 

worries about the day to day operations. If the town should default on 

the bonds, JU would get the properties back. JU projects an income of 

$30 million in 201 5. That being said, the new utility operations will have 

to make a 36 percent profit to pay the annual $1 0.7 million bond and 

interest payments. That is difficult to believe. 

/ Why has Mayor Rankin not recused himself for all proceedings in this 

matter? According to an article in the Phoenix New Times, 12/05/13, 

“Johnson and members of his family gave more than $6,000 to Rankin’s 

201 2 campaign for mayor.” Also in the same article: “Court records also 

show that in 2003, Johnson loaned $5,000 to Rankin Sr.” This certainly 

appears to be conflict of interest at the least. You may read the complete 

article here. Why was it such a good idea to give water rights away a 

year ago, only to now, buy them back? Doesn’t that make you wonder, 

what is going on? 

Why does our little town of approximately 6,000 homes think that they 

can manage a utility company for 56,000 connections? The town 

recently decided to turn over garbage collection to a private company 

because the private company could do a better job at a lower price. If 

the town cannot manage three garbage trucks efficiently, how can they 

operate a $1 20 million utility company? This just does not make sense! 

I agree with Vice Mayor Tom Smith’s statement that “if everything goes 

perfect. How often do you see everything go perfect?” How can anyone 

believe that there will not be problems with an aging waterkewer utility 

company with most problems being unknown and underground? One 

glitch and the town will have to pay to fix the problem(s). This is really 

buying a “pig in a poke”. 

What about the golf course? Most municipal golf courses are money 

pits. JU says that some years the course breaks even? Who will 

subsidize the course in bad years? How many Florence citizens use this 

course? What are the liabilities there? What happens when Pinal County 
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completes the current four lane project on Hunt Highway? How will the 
golf cart crossings be handled? Will the county require overlunder 

passes for the golf carts? Who will pay for that? Again, Vice Mayor 

Smith pointed out the possible risk to the neighboring home owner, if the 
Town chooses to close the golf course. Pulte has subsidized the golf 

course in Anthem for years and continues to do so. Where is the money 
to come from for the town to subsidize a golf course? Only one place, 

our taxes. And all of this is currently outside of our town limits. Is the 

plan to annex all of San Tan Valley into Florence? 

The town has so many other needs and issues that should be 

addressed, why are we wasting money and time on such a high risk 

venture? Why are we not spending our time and resources on ventures 
that will bring new jobs to Florence; new businesses, a business park, 

stores, restaurants, the north end project, etc.? The JU venture will not 

bring any new jobs or new wealth to Florence, just more risks and 

probable expenses to the town. This is just a change in ownership and a 
transfer of liability. We are seeing a professional publicity campaign to 

convince the citizens to vote for this deal. Just think about who is paying 
for this campaign and why they are doing so. There is no organization to 

fund a campaign against this deal. It is up to us citizens to make our 
neighbors aware of what is going on. Please be vocal on this issue 

and encourage your neighbors to vote against the town buying JU. 
And to our Town Council, please stop this boondoggle. 
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Johnson Utilities, LLC 
Docket No. WS-02987A-I 3-0477 

Approval of the Sale and Transfer of Assets and 
Conditional Cancellation of its Certificate of Convenience and Necessity 

RUCO’s Third Set Of Data Requests 

3.06 

the grounds that it is vague and ambiguous. The Company does not 
understand the terminology “related party relationships or transactions.” 
Additionally, the Company does not know how RUCO defines “outside vendors 
or contractors.” 

Response: Subject to the foregoing objection, Johnson Utilities provides the 
following response. Johnson Utilities interprets the reference to “outside 
vendors or contractors” as being limited to the outside vendors or contractors of 
Johnson Utilities. Based upon this interpretation, and upon information and 
belief, the answer is no. 

Witness: 

Daniel Hodges 
Johnson Utilities, LLC 
5230 E. Shea Boulevard 
Scottsdale, Arizona 85254 

Are there any re1ated;party relationships or transactions between employees of 
Johnson Utilities and the City of Florence employees or Town Council 
members? If so, please identify and state the nature of the relationship and/or 
transactions. 

Obiection: Johnson Utilities incorporates herein its objection to RUCO data 
request 3.01 above. Additionally, Johnson Utilities objects to this data request 
on the grounds that it is vague and ambiguous. The Company does not 
understand the terminology “related party relationships or transactions.” 

Response: 
following response. Upon information and believe, the answer is no. 

Subject to the foregoing objection, Johnson Utilities provides the 

Witness: 

Daniel Hodges 
Johnson Utilities, LLC 
5230 E. Shea Boulevard 
Scottsdale, Arizona 85254 
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