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STAFF’S OPENING BRIEF 

[. INTRODUCTION. 

This proceeding concerns a very narrow issue involving the Arizona Corporation 

:ommission’s Renewable Energy Standard Tariff (“REST”) rules and the means used by utilities in a 

lost-incentive era to demonstrate compliance with the rules. 

. .  

. .  
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In 2006, the Arizona Corporation Commission (“Commission’) adopted the Renewable 

Energy Standard and Tariff (“EST”) rules. Under the REST rules, utilities are required to meet a 

growing percentage of their retail sales with renewable energy resources, beginning with 

1.25 percent in 2006 to 15 percent in 2025. The rules contain a carve-out for distributed energy 

:‘DE”) which began at 5 percent of the renewable energy requirement in 2007, increasing to 30 

3ercent of the renewable requirement from 2012 to 2025. 

The REST rules provide for upfront incentives which started at $3.00 per watt for residential 

systems in 2008 for Arizona Public Service Company (“APS”), Tucson Electric Power Company 

T‘TEP”) and UNS Electric, Inc. (“UNSE”)(collectively the “Utilities”) customers but by 201 3 had 

jecreased to $.lo per watt for all of the Utilities. To demonstrate compliance with the rules, the 

utilities use Renewable Energy Credits (“RECs”) which are defined as representing each kWh 

derived from an Eligible Renewable Energy Resource. The Utilities are required to file annual 

2ompliance reports with the Commission on April lSt of each year. 

The rules also require utilities to file, for Commission approval, a proposed REST 

implementation plan each year on July lSt which is to cover the following calendar year. In their 

2013 plans that were filed with the Commission for approval, the Utilities noted as incentives for 

distributed energy (“DE”) decline and eventually reach zero, utilities will face a dilemma because 

they will no longer receive a REC from customers in exchange for incentives from the utility. Up to 

this point in time, when a utility offered upfront incentives for DE installations; the customer 

received the incentive, and in return, the utility received the REC. The REST rules do not provide a 

clear means for utilities to demonstrate compliance when a customer declines to request an incentive 

from the utility, or incentives are no longer offered. 

The Commission ordered a hearing to examine APS’s original “Track and Record” proposals 

which Staff initially supported as well as any proposals offered by other parties. At the hearing there 

were a variety of proposals offered by the Utilities, Staff, RUCO and the other parties. The proposals 

included: adoption of a waiver; elimination of the DE carve-out altogether, “Track and Record” and 
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‘Track and Monitor” type proposals; an auction process; a standard offer process; or simply delay 

aking any action. 

One of the most controversial issues at the hearing was whether the various proposals resulted 

n “double counting” of RECs. Double counting refers to a situation where a utility attempts to use 

he REC for compliance purposes; and the owner attempts to transfer it for value. Once a REC is 

ised for one purpose, it cannot be used for another purpose. Many parties were concerned that the 

doption of a policy in Arizona which resulted in a devaluation of the REC and the owner’s inability 

o use it for its own compliance purposes or to be able to transfer the REC for value, would have an 

idverse impact upon the solar market in Arizona. 

Staff recommends that the Commission adopt its proposal which is called “Track and 

Monitor” which is a modified form of “Track and Record.” “Track and Monitor” works simply by 

*educing the REST requirement for each utility on a kWh per kWh basis, for all DE that is produced 

n their service territory where no REC transfer to the utility takes place. Staffs “Track and 

Monitor” meets the five policy goals identified by Staff: 

1) Provide a clear and easily documented way for utilities to achieve compliance 

under the REST rules; 

Recognize reality regarding how much electric load is actually being met with 

renewable energy; 

Minimize the cost to ratepayers; 

2) 

3) 

4) Maximize value to the extent possible for those who undertake DE 

installations and Arizona as a whole; and 

Be minimally invasive to the REST rules. 5 )  

Gray Dir. Test., Ex. S-1 at 6. 

Staff supports maintaining the value of the REC. For the reasons discussed in this brief, Staff 

does not believe that its proposal results in double counting of RECs. If the Commission believes, 

however, that Staffs proposed “Track and Monitor” would result in double counting then Staffs 

preference would then be for the Commission to adopt a modification of “Track and Monitor” 

3 



4 

I 5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

I 

I 
25 

26 

27 

28 

jvherein a waiver would be granted to companies for the full DE requirement for a given year and 

.hen the Commission would determine each following year if another waiver should be granted. 

[I. PROCEDURAL HISTORY. 

APS, TEP and UNSE recognized the need to find a means to demonstrate compliance with 

:he REST rules when incentives were no longer offered when they filed their proposed 2013 REST 

plans with the Commission on June 29, 2012 (APS) and July 2, 2012 (TEP and UNS). APS’s 

proposed 2013 REST plan specifically proposed adoption of a “Track and Record” method for DE 

;ompliance, whereby APS would meter (track) all DE production that is interconnected with APS’S 

system and record it for REST compliance. TEP’s and UNSE’s proposed 2013 REST plans both 

requested guidance from the Commission on how to demonstrate REST compliance in a post- 

incentive time. 

On October 18, 2012, the Commission’s Utilities Division (“Staff’) filed its initial Staff 

Reports on the proposed APS, TEP, and UNSE 2013 REST plans. In its initial Reports, Staff 

recommended adoption of the “Track and Record” method of determining DE compliance with the 

REST rules. A number of entities filed comments in the APS and TEP proceedings, proposing 

various possible alternatives to the “Track and Record” Proposal. 

On January 31, 2013, the Commission issued Decision Nos. 73636 for APS; 73637 for TEP; 

and 73638 for UNSE in the above-captioned dockets (“2013 REST dockets”). Those Decisions 

directed that the Hearing Division schedule a hearing to consider the proposed “Track and Record” 

mechanism (as well as alternatives thereto), for APS, TEP and UNSE. The Commission further 

ordered that the ROO in this proceeding should evaluate whether adoption of “Track and Record” or 

alternatives would require modifications to the REST rules. 

On March 29, 2013, APS, TEP and UNSE filed testimony containing their perspectives and 

proposals for how they should achieve compliance with the REST rules in future years if or when at 

least some incentive levels reach zero. 

Participants in this phase of the proceeding included APS, TEP, UNSE, Staff, Freeport- 

McMoRan Copper & Gold, Inc. (“Freeport-McMoRan”), Arizonans for Electric Choice and 
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Competition (“AECC”), Solar Energy Industries Association (“SEIA”), Western Resource Advocates 

[“WRA”), the Vote Solar Initiative (“Vote Solar”), NRG Solar LLC (“NRG”), Arizona Solar Energy 

[ndustries Association (“AriSEIA”), Sonoran Solar, LLC (“Sonoran”), Wal-Mart Stores, Inc. and 

Sam’s West Inc. (collectively “Wal-Mart”), the United States Department of Defense and all other 

Federal Executive Agencies (“DoDIFEA”), Interwest Energy Alliance (“Interwest”), Kevin Koch, 

NextEra Energy Resources LLC (“NextEra”), and the Residential Utility Consumer Office 

Y‘RUCO”). 

There have been a variety of proposals offered by the parties. The proposals include adoption 

Df a waiver, on auction process and standard offer process, elimination of the DE carve-out 

altogether, “Track and Record” and “Track and Monitor” type proposals, or do nothing. Staff is 

recommending that the Commission adopt its “Track and Monitor” proposal. 

A hearing on the various proposals was held on June 3,2013 through June 6,2013. On June 

21, 2013, Jennifer Martin, the Executive Director of the Center for Resource Solutions provided 

testimony on the double counting issue. 

[II. ARGUMENT. 

A. Staffs “Track and Monitor” Proposal Is In The Public Interest And Should Be 
Adopted By The Commission. 

Staff recommends that the Commission adopt “Track and Monitor” to solve the compliance 

dilemma when a utility no longer offers incentives or customers no longer take incentives thereby 

allowing the utility to obtain the RECs necessary to demonstrate compliance with the REST rules. 

With “Track and Monitor,” the Utilities would receive a variance to the REST rules by having the 

REST requirement reduced for each utility, on a kWh per kWh basis, for all DE that is produced in 

their service territory where no REC transfer to the utility takes place. “Track and Monitor” meets all 

of the policy goals set out by Staff Witness Robert Gray in his filed testimony in this case. 

1. “Track and Monitor” provides a clear and easily documented way for 
utilities to achieve compliance under the REST rules. 

“Track and Monitor” will utilize existing facilities and processes to achieve compliance with 

the REST rules. APS, TEP and UNSE have, or will have, production meters on all interconnected 
5 
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3E facilities in their service territory. With actual production data from the meters, the utilities will 

mow the actual kWh produced by the DE facility. The utilities will know which DE facilities have 

nvolved a REC transfer to the utility. When considering the production from DE facilities that did 

lot transfer their RECs to the utility and those that did transfer the RECs, they will have all the 

nformation they need to determine whether they meet the modified REST requirements or not. This 

s a clear and straightforward method to determine what is happening for each utility each year under 

he REST rules. Gray Dir. Test., Ex. S-1 at 7. 

2. “Track and Monitor” recognizes reality regarding how much electric load 
is actually being met with renewable energy. 

Unlike other proposals, “Track and Monitor” will recognize DE generation activity in a given 

ltility’s service territory, and will provide an accurate picture of how much renewable energy 

-eduction is taking place on an on-going basis. The Utilities will use accurate information on what is 

iappening both within utility renewable energy programs and with projects that are not part of a 

Utilities’ REST compliance efforts. It is very straightforward to track the actual metered production 

3f renewable facilities. Id. at 7-8. 

The Commission recognized the value in measuring actual kWh production when it approved 

4PS’s request to install production meters on all renewable DE production facilities within APS’s 

service territory, as TEP and UNSE had been doing for a number of years. According to Staff 

Witness Gray “[t] he value in this is that the utilities and the Commission will know the amount of 

kWhs systems are actually producing, rather than relying on any sort of estimate or other less direct 

and less accurate measure.” The best and most accurate way to measure compliance is for utilities to 

report actual kWh production and to compare that to the percentage of kWh retail sales each year. 

3. “Track and Monitor” minimizes the cost to ratepayers. 

“Track and Monitor” should not lead to any additional cost to ratepayers. Staff believes it 

could actually lower REST surcharge costs, if DE deployments that do not take an incentive go 

beyond the 4.5 percent DE REST compliance floor and lower the 10.5 percent that must be met with 

utility scale generation. Id. at 8. 
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4. “Track and Monitor” maximizes value to the extent possible for those who 
undertake DE installations in Arizona as a whole. 

Staff modified its original “Track and Record” proposal to address concerns regarding double 

:ounting. It is Staffs desire to preserve the value of the REC and Staff believes its new “Track and 

aonitor” proposal resolves the concerns regarding double counting. 

Staff Witness Gray testified as follows regarding this issue: 

Under “Track and Monitor,” those who undertake DE installations 
without taking a utility incentive would retain the rights to their RECs, 
unlike other options such as requiring an exchange of RECs in order to 
interconnect with a utility or take net metering service from a utility. A 
variety of renewable energy interests have expressed a desire to have 
owners of DE systems maintain ownership of the RECs their systems 
produce. 

Under “Track and Monitor,” owners of DE systems that do not take a 
utility incentive will retain ownership of their RECs. They can use 
their RECs to meet their own renewable energy goals or potentially 
even sell their RECs. Such sales would inevitably enhance the 
economic equation for installing DE in Arizona and therefore, would 
likely spur hrther DE installation in Arizona. Such additional 
installations would not increase the REST surcharge and could provide 
further opportunities for economic activity in Arizona. 

rd. 

a. The double counting issue. 

Perhaps the most controversial issue in this proceeding was whether the various proposals 

:esulted in double counting of RECs. There continues to be uncertainty with respect to double 

;ounting for many proposals. Virtually all parties, including Staff, believe that double counting 

should be avoided and recommend that the Commission look at solutions that will maintain the value 

af the REC. 

There are two REC markets in Arizona. There is the compliance market which the 

Commission controls and a voluntary market for RECs. Entities such as the Center for Resource 

Solutions (“CRS”) certify RECs for use in the voluntary market, CRS certifies most of the voluntary 

renewable energy transactions in the United States. Tr. at 812. 
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The RECs lose their value if they are being used for more than one purpose. Ms. Martin from 

ClRS stated “double counting actually occurs when there are two parties claiming the same renewable 

mergy or renewable energy REC attributes.” Tr. at 822. She further stated that if Arizona adopts a 

3olicy that counts renewable generation, then the owner of the facility is no longer free to sell their 

REC to another party. And, CRS would not certify the REC through the Green-e Energy program. 

7d 

Ms. Martin testified that Hawaii explicitly stated that all the renewable energy generated 

within Hawaii, whether owned or purchased by the utility, and including on-site generation where the 

Bcility owner retains the RECs, gets counted towards the state’s RES policy. CRS’ response has 

ieen not to allow any renewable energy or renewable energy certificates from Hawaii to be certified 

hrough Green-e Energy. Id at 827. Ms. Martin stated that to the best of her knowledge no RECs 

iom Hawaii are being sold in the voluntary market. Id. 

Some parties continue to believe that Staffs proposal results in double counting of RECs, 

vhich will result in a devaluation of the REC. Gray Surreb. Test., Ex. S-3 at 4. Staff does not 

jelieve this to be the case because its proposal contemplates that the REC would remain with the 

lwner and Staffs proposal does not rely on counting RECs for compliance purposes. Nonetheless, 

here continues to be a belief among some of the parties that the mere act of adjusting the REST 

equirement downward to carve out systems that did not take an incentive from being counted toward 

he REST requirement is in some manner taking the RECs from such systems. Staff believes that 

uch a reading is erroneous and does not reflect how the “Track and Monitor” proposal is intended to 

)perate. It is that very feature of “Track and Monitor” which is meant to avoid double counting. 

dr. Gray testified: 

For example, if in 2025 utilities were acquiring RECs for 13 percent under the 
REST requirement, and the further two percent represented systems that did 
not take an incentive, RECs would only be acquired by the utilities for the 13 
percent, not the two percent, which was explicitly carved out from the REST 
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requirement to make room for those systems that did not take an incentive to 
retain their RECs. 

d. at 5. 

There is no definitive way of knowing for certain if the marketplace would consider “Track 

md Monitor” as double counting. While Ms. Martin believes Staffs proposal would likely constitute 

louble counting, she provided a narrow interpretation by qualifying that it is only based on her 

)erspective of the CRS Green-e Energy program. Tr. at 807-808. Further, Ms. Martin indicated 

hat CRS would consider the Commission’s stated intent and the actual wording the Commission 

wder in deciding whether to certify the RECs in Arizona. Id. at 845. There is no way the 

:ommission can know with certainty whether CRS would or would not certify RECs if Staffs 

’Track and Monitor” proposal is adopted, an uncertainty also facing other less defined proposals in 

his case. 

For this reason, Staff is recommending that if the Commission believes that Staff’s “Track 

md Monitor” results in double counting, Staff would propose a modification to its “Track and 

donitor’ proposal in which the Commission would waive the full DE piece for a given year and then 

he Commission would determine each following year if another waiver should be granted. When 

isked about this modification, almost all parties indicated that they did not believe that this would 

‘esult in double counting.’ 

. .  

. .  

. .  

RUCO also proposed a modification to Staffs “Track and Monitor” proposal called the baseline amenaent .  RUCO 
would set a baseline that gauge the self-sufficiency of the market. If the utilities hit the baseline, the utility gets a 
permanent waiver fkom the one year increment amount. Staff has a few concerns with RUCO’s proposal. First, the 
Commission would not have a direct linkage between the amount of renewable energy deployed in Arizona and 
compliance with the REST rules. Also, RUCO’s revision may be problematic in regard to how it relates to the annual 
cycle of Commission REST plan consideration. 
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All in all, the impact upon the solar market of any action by the Commission is likely to 

iepend upon the whole of the Commission’s solar policies as the following passage from Ms. 

Martin’s testimony indicates: 

Q. Okay. And the last question that I have is you talked a lot about 
Hawaii. And I wanted to know whether or not you are aware of what 
effect that Hawaii’s policy has had on their solar market or their 
renewable market because I suppose they could be generating from 
other sources than solar. 

A. Well I am not an expert in renewable energy policy in Hawaii. 
But it is my understanding that the state had many effective incentive 
programs to promote the development of renewable energy I the state 
and to meet their goal. So there are many renewable energy 
installations going on in Hawaii. I can’t speculate on how much more 
would have been developed if customers in Hawaii had also had access 
to selling RECs into the voluntary market. 

ld. 839-40. 

5. To be minimally invasive to the REST Rules in resolving this issue. 

Staffs fifth and final goal is that any solution be minimally invasive to the REST rules in 

resolving this issue. “Track and Monitor” accomplishes this more than most of the other proposals 

offered. Initially, the Commission would grant a variance to the utilities to implement “Track and 

Monitor.” If “Track and Monitor” seemed to be working well, then the Commission could consider 

amending the REST rules. 

B. The Alternatives Offered By Other Parties Are Not In The Public Interest. 

As discussed above, there have been a host of other alternatives that have been recommended 

by the parties. These options include, auctions, standard offers, elimination of the DE carve-out, a 

temporary waiver of the rules, “Track and Reduce,” splitting the RECs between the system owner 

and utility on a 50/50 basis, or to simply delay taking any action at this time, Staff does not believe 

that those proposals balance the policy goals as well as Staffs proposal does. And we believe that 

those proposals may or are likely to result in increased costs, the level and extent of which is 

u n k n o h  at this point in time. If “Track and Monitor” or some form of it is not adopted, Staff 

believes that the next best option would be to reopen the REST rules and the parties can then propose 

changes to the rules at that time. Gray Surreb. Test., Ex. S-3 at 8. 
10 
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RUCO Witness Lon Huber presented a backstop proposal of splitting RECs between the 

system owner and the utility on a 50/50 basis. Tr. at 639. Staff does not believe that there is 

sufficient information in the record on this option. This concern was echoed by other parties as well. 

[t also appears to have some problems. Further if utilities receive only half of the RECs from a given 

DE project they would have to have twice the projects in their service territory to meet their DE 

requirement in a given year, effectively doubling the DE requirement for utilities. The retention by 

system owners of only 50% of the REC, also does not address the concerns of a taking of property 

rights that has been raised by several parties. This proposal would also create disparate treatment 

between residential and certain commercial customers, who are allowed to retain 100% of the related 

REC. Gray Surreb. Test., Ex S-3 at 7. 

WRA has made a proposal that utilities hold an auction process to acquire RECs, with the 

specifics of the auction process being determined through a collaborative effort among Staff, utilities, 

and stakeholders. Berry Dir. Test., Ex. WRA-1 at 8. Vote Solar proposes that utilities conduct 

periodic standard offer processes to acquire RECs once direct incentives have been eliminated and 

there is a need for RECs to meet compliance. Gilliam Dir. Test., Ex. Vote Solar-1 at 15-16. Staff has 

serious concerns about WRA’s auction proposal and Vote Solar’s standard offer proposal. Some 

form of auction or standard offer would expose utility ratepayers to an unknown and potentially large 

amount of additional cost that would have to be recovered through the REST surcharge. The record 

also does not contain much information as to how both of these proposals would work. 

The cost utilities will have to pay for DE RECs and pass along to ratepayers through the 

REST surcharge under an auction or standard offer model will not be known until the auction or 

standard offer actually takes place in the hture. So, the cost exposure to ratepayers cannot be known 

at this time. Additionally, it would be difficult for utilities to present a budget to the Commission in 

their annual REST plans, when they would not know how much they would be paying for RECs in 

the coming year. Gray Dir. Test., Ex. S-1 at 7-8. 

. . .  

. . .  

11 



1 

2 

1 4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

I 22 

23 

I 24 

25 

26 

I 28 

Other parties suggest that the Commission simply delay acting on this matter altogether. 

rhis issue has been before the Commission for a long time. Some utilities are not offering incentives 

it this time in certain markets. Additionally some customers are not taking incentives when they 

nstall a DE system in a utility service territory. Given this, the Utilities need some guidance from 

;he Commission and Staff opposes further delay. 

Finally, Staff does not agree with elimination of the DG carve-out at this time. Elimination of 

:he carve-out would likely result in increased costs since this would result in more utility scale 

;eneration. Its elimination is also premature at this time. 

[V. CONCLUSION. 

For all of the reasons discussed above, the Commission should adopt Staffs “Track and 

Monitor” proposal to address REST compliance in a post-incentive era. 

RESPECTFULLY SUBMITTED this 27th day of August, 201 3. 

Robin R. Mitch‘ell, Attorney 
Matthew Laudone, Attorney 
Legal Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 
(602) 542-3402 

Original and thirteen (1 3) copies 
of the foregoing filed this 
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Arizona Corporation Commission 
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Phoenix, Arizona 85007 
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