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INITIAL BRIEF OF NRG SOLAR LLC 

[ Introduction 

This proceeding concerns the future distributed energy requirements for three Arizona 

Aectric utilities: Arizona Public Service Company (“APS”), Tucson Electric Power Company 

r‘TEP”), and UNS Electric, Inc. (“UNS”) in the above-captioned dockets.’ There is one stated 

issue in this proceeding: whether the Utilities should be allowed, in the absence of payment of 

;ash incentives, to use “track and record” as the means of securing compliance with their 

Distributed Renewable Energy (“DE”) Requirements under the Renewable Energy Standard 

Rules (“RES”).* 

In order to preserve the Commercial REC markets, NRG Solar LLC (“NRG Solar”) 

recommends the following steps: 

1. REC owners should retain their RECs unless the utilities purchase them. 

2. 

requirements, which would maintain the full value of RECs by preventing double 

The Commission should provide utilities a temporary waiver of their DE purchase 

counting. 

3. The Commission should conduct a rulemaking to determine whether and how to 

modify the current RES rules permanently. 

There were a large number of proposals by the other parties concerning if and how the 

Commission’s current DE Requirement should be modified. Much of the testimony concerned a 

single term: “Renewable Energy Credit” (“REC”). The Commission’s rules define a REC as 

“the unit created to track kWh derived from an Eligible Renewable Energy Resource or kWh 

equivalent of Conventional Energy Resources displaced by Distributed Renewable Energy 

Resources.” R14-2-1801(N). The Green-e Energy National Standard (Version 2.3) refers to a 

REC, a Renewable Energy Certificate, in a similar manner.3 

See Decisions No. 72636, 73637, and 73678, respectively, all dated January 31,2013. 
Procedural Order dated February 15,2013, as amended by Procedural Order dated March 13,2013. 
A Renewable Energy Certificate is created in essentially the same way as Renewable Energy Credit, except that it 

1 

3 

is measured in MWh instead of kWh. 
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We will refer to a REC used to comply with the Arizona RES as a Compliance REC and 

a REC used for compliance with the voluntary market as a Commercial REC. To comply with 

the RES rules, Arizona electric utilities have been required to purchase Compliance RECs from 

eligible renewable facilities that produce them.4 At the same time, there is a voluntary Arizona 

market comprised of eligible renewable facilities that have not sold their RECs to utilities. 

Instead, either the developer retains the RECs for use in the voluntary commercial market, or the 

facility owner sells the RECs to purchasers in the commercial market. Purchasers may use the 

acquired Commercial RECs for various purposes, such as to satisfy federal renewable-resource 

programs or to facilitate green marketing programs. “The Army has made renewable energy a 

key component to meet this objective, and it, as well as the Navy and Air Force, have each set an 

ambitious goal for deploying one gigawatt (GW) of renewable energy by 2025.”’ The 

Commercial REC market has allowed vendors to install “22 installations, 62 million kilowatt 

hours in 2012 of solar” for Wal-Mart and Sam’s Club, where the vendors retained the Market 

RECS for sales in other markets.6 

The greatest controversy in this proceeding results from the dual purposes for RECs - 

they may be purchased by utilities for RES compliance purposes or retained by the vendor or 

facility owner as part of the commercial market. Many parties, including NRG Solar, believe 

that several of the proposals in this case would, if adopted, allow utilities to claim Commercial 

RECs for RES compliance purposes without providing cash compensation to REC owners. This 

would jeopardize not only the property rights of REC owners but also the healthy operation of 

the voluntary commercial market. 

I1 The APS “Track and Monitor” Proposal Is Generallv Acceptable to NRG and Most 
Parties 

Arizona Public Service Company (“APS”) proposed “that the Commission implement a 

Track and Record policy that would no longer require APS (and other Affected Utilities, as 

R14-2-1804. 
Direct Testimony of Kathy Ahsing (Exhibit FEA/DOD-3)at 3:34-36. 
Tr. 377:14 - 378:4. 
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appropriate) to obtain RECs from DE sources as contemplated in A.A.C. R14-2-1805.”7 The 

Commission would eliminate the “requirement that Affected Utilities acquire a particular amount 

of RECs from DE.’ Utilities would “track the energy produced by DE installations through the 

continued deployment of DE production meters and annually report the amount of that energy to 

the Commission for informational purposes, rather than for compliance purposes.’ 

The modified APS policy was the most generally acceptable of those put forth by APS, 

TEP, Unisource, the Staff, and RUCO. As discussed below, NRG Solar generally supports the 

modified APS proposal, except that instead of permanently eliminating the DE purchase 

requirement, NRG Solar prefers a temporary waiver of the purchase requirement, followed by a 

collaborative rulemaking to allow all parties to present their proposals concerning if and how to 

permanently modify the current RES rules regarding the DE requirement. 

I11 The Parties Agree that the Commission Should Take No Actions to Abridge 
Property Rights or Disturb the Commercial DE Market 

At present, RECs can be sold to Arizona utilities for RES compliance purposes 

[Compliance RECs). RECS may also be retained for other purposes including sales to out-of- 

state utilities for their own regulatory compliance, or to satisfy federal or corporate green energy 

commitments (Commercial RECs). Currently, Arizona utilities must actually purchase all RECs 

used for DE compliance purposes, so fair compensation is paid for each REC. 

NRG Solar explained how the Commercial REC market is and should be conducted: 

Unless they are purchased by the utility, RECs should be retained by the 
customer or the entity leasing the solar system or entering into a PPA for the 
solar system, depending on the particular contractual arrangement. NRG 
conducts business with various large commercial entities and federal agencies 
that have their own sustainability goals. In most cases, these goals require 
that all the REC attributes from installed DE systems be bundled with the 
energy as part of the transaction. Fair compensation must be paid to the owner 
of the DE system if the utilities want to count the energy produced by 

Direct Testimony of Gregory L. Bernosky (Exhibit APS-1) at 2:17-19. DE refers to Distributed Renewable Energy 

Exhibit APS-I at 2:25-26. 
Id. at 2:21-24. 

Resources as that term is defined in the Rules. R14-2-1802(B). 
8 
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customers’ distributed solar systems for either compliance or informational 
purposes. 10 

Because a Commercial REC has intrinsic economic value, the owner of a Commercial 

REC has a property right attendant to those RECs. With the exception of TEP/Unisource, the 

parties agreed that the Commission should take no actions to abridge those property rights. 

Again, with the exception of TEP/Unisource, the parties agreed to the related position that the 

Commission should not modify the current DE rules in any way that would disturb the 

Commercial DE Market. 

IV NRG Solar’s Position - Arizona’s Distributed Energy Requirements Can Be 
Modified Without Jeopardizing the Commercial DE Market 

NRG Solar is one of the largest solar companies in the nation, with approximately 2,000 

MW of projects in operation and development, which range from large-scale utility photovoltaic 

and thermal to distributed generation.”” NRG Solar presented its testimony through the Direct 

Testimony of Diane Fellman (Exhibit NRG-1) and the Surrebuttal Testimony of Diane Fellman 

(Exhibit NRG-2). Ms. Fellman is Director of Regulatory and Governmental Affairs for NRG 

Energy, the parent of NRG Solar. 

ind~stry.’~ Ms. Fellman provided NRG Solar’s position in this case in her Direct Testimony, as 

modified by her Surrebuttal Te~timony.’~ 

12 Ms. Fellman has over 40-years experience in the energy 

NRG’s major concern was preserving the viability of Arizona’s commercial DE market: 

In the absence of cash incentives, it is critical for solar developers to have the 
ability to retain their REC property rights. Without these rights, the market 
opportunities for further solar development outside of the Commission 
mandated RES program would be diminished, if not eliminated. lS  

To preserve the Commercial REC market, NRG Solar makes three recommendations: 

lo Direct Testimony of Diane Fellman (Exhibit NRG-1) at 4:19-26. 

l2 Id. 

l4 Exhibits NRG-1 and NRG-2. 
l5 Exhibit NRG-1 at 2:20-24. 

Exhibit NRG-1 at 1. 

l 3  Id 
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or the entity leasing the solar system or entering into a PPA for the solar system, 

depending on the particular contractual arrangement. l6  

2. 

requirements.” The DE purchase waiver is key to preserving the value of RECs by 

preventing REC double counting (as discussed below). 

3. 

permanently modify the current RES rules. 

requirements would last until the conclusion of the rulemaking. 

Other Proposals Could Jeopardize the Arizona Commercial DE Market 

A 

Unless they are purchased by the utility, RECs should be retained by the customer 

The Commission should provide utilities a temporary waiver of their DE purchase 

The Commission should conduct a rulemaking to determine whether and how to 

The temporary waiver of the DE purchase 

V 

The Proposals of TEPKJnisource and Staff Would Double-Count RECs and 
Destroy their Value 

TEPRJnisource propose that the Commission hold a rulemaking to eliminate the DE 

purchase requirement from the RES rules.” NRG Solar does not support such a drastic remedy 

for a non-existent problem. 

NRG does not support a . . . permanent change in the RES Rules that would 
eliminate the DE carve-out requirement. There is no urgent need to address a 
non-existent problem. By the utilities’ own admission, complying with the 
DE requirement will not become an issue for them until 201 5 for residential 
systems and 20 19 for nonresidential systems.20 

Until its recommended rulemaking is completed, TEP suggests three alternatives to the 

Commission. The first option calls for the Commission to provide the utilities a temporary 

waiver of the DE purchase requirements until the rulemaking is completed. 2’ Although, as 

discussed above, NRG Solar does not support elimination of the DE purchase requirement, NRG 

Solar does support a temporary waiver of the DE purchase requirement until a rulemaking is 

completed. 

l6 Exhibit NRG-1 at 4:19-21. 
l7 Exhibit NRG-2 at 2:16-22. 

l9 Direct Testimony of Carmine Tilghman (Exhibit TEP-1) at 6:l-17. 
2o Exhibit NRG-1 at 6: 17-2 1. 
21 Exhibit TEP-1 at 7:21-26. 

Exhibit NRG-1 at 6:12-15; NRG-2 at 29-1 1. 
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TEP’s second option requires generators in its service territory to transfer their RECS in 

exchange for the “benefits” of net metering.22 There are two flaws in this suggestion. First, the 

utility should not receive all RECs in exchange, particularly where only a small portion of the 

power transmitted by the DE system is delivered to the transmission or distribution system.23 

The customer generally consumes most, if not all, of the kWh generated by the solar installation 

during the hotter months throughout the year. Giving up all the associated RECs in exchange for 

net metering would take private property without adequate cash compensation. Second, the issue 

of net metering is unrelated to the purchase of RECs by the utilities to comply with annual RES 

requirements through the payment of cash compensation @e., upfront incentives or PBIs ) .~~  

TEP’s third option recommends that the Commission approve a “Track-and-Reduce” 

methodology, whereby the Commission would reduce each utility’s annual purchase requirement 

by the amount of installed DE in its service territory.25 This proposal is fatally flawed because it 

would double-count RECs and destroy their value in the Commercial DE market. According to 

The Center for Resource Solutions, RECs or renewable energy can be used only once by a party 

and another party cannot claim those same RECs or other attributes for Green-e Energy 

certification.26 In addition, the sustainability programs of various federal agencies and many 

companies have similar REC  guideline^.^^ 

The Center for Resource Solutions (“CRS”) is a non-profit corporation that, through its 

Green-e Energy program, certifies Commercial R E C S . ~ ~  This certification assures the purchaser 

that RECs are generated from renewable resources and that the amount of the generation is 

22 Id. at 8:l-5. 
23 Exhibit NRG-1 at 6:4-6 
24 Id. at 6:6-8. 
25 Exhibit TEP-1 at 8:7-17. 
26 NRG-2 at 1 :2 1-23, citing Center for Resource Solutions, Green-e Energy, National Standard Version 2.3, atp. 9; 
http://www.green-e. org/docs/energy/Appendix%2OD~Green-e%20Energy%2ONational%20Standardpdf 
27 NRG-2 at 1 :23-24 
28 Direct Testimony of Jennifer Martin (RUCO-4) at pp. 1 - 2. 
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accurate and free from double counting.29 Preserving the value of Commercial RECs through 

CRS certification is critical to NRG Solar and other participants in the commercial DE market. 

Q. (Mr. Marks) And do the CRS rules govern certification of rules for the 

A. (Ms. Fellman) Yes. 

Q. And what is the role of the voluntary market for NRG? 

A. For NRG, in addition to our utility off-taker transactions across the 

voluntary market? 

country, and in Arizona in particular, we are also in negotiations to build 
and sell the solar off-take of projects ranging from utility scale down to 
distributed energy projects, so from 200 megawatts to two kilowatts. And 
we would be selling those to private entities as off-takers or public 
agencies and the government such as the Department of Defense. 

Q. And are RECs necessary as adjuncts to those transactions? 

A. Absolutely. The REC is the value of the renewableness that each of those 
private off-takers or government off-takers can use for purposes of 
meeting their specific corporate or government goals as we heard earlier in 
the testimony from the witnesses from DoD.~’ 

If the Commission were to reduce a utility’s DE purchase requirements by the total of all 

DE generation in its services territory, this would count the generation toward the Arizona RES. 

If this were to happen, CRS could not certify the generators’ RECs as Green-e Energy. 

According to the program rules of our Green-e Energy program, if electricity 
is used to meet a state renewable energy requirement, we view that in the 
Green-e program as a claim on the renewable energy and we will not certify 
the renewable energy certificates associated with that e le~tr ic i ty .~~ 

If the Track and Reduce policy were approved, the utility would gain the full value of the RECs 

for compliance with its DE requirements without providing any cash compensation to the REC 

owners. 

Track and Reduce would double-count each REC, once for RES compliance and then 

again for the commercial market. This is clearly prohibited by CRS. 

[I]f track and monitor were implemented and a one megawatt hour of behind- 
the-meter solar generation were tracked and counted towards the RES, and at 

Center for Resource Solutions, Green-e Energy, National Standard Version 2.3, http://www.green- 29 

e.org/docs/energy/Appendix%2OD~Green-e%2OEnergy%20National%2OStandard.pdf 
30 Tr. 5179 - 518:3. 

Tr. 810:14-811:5. 3 1  

7 

http://www.green


1 
2 

3 

4 
5 
6 
7 
8 
9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

22 

23 

24 
25 
26 
27 

, 28 
29 
30 
31 I 32 

the same time a renewable energy certificate for that same generation were 
sold to another party, that would be double counting.32 

Double counting RECs would destroy their value in the Commercial DE market. 

Double counting is a very important concept in renewable energy markets, not 
just to CRS. In order to foster markets for renewable energy or any other 
commodity, it is important to have certainty about property rights of the 
commodity that you are trading. If double counting were to occur in the 
renewable energy market, it would erode confidence of market participants in 
that market and make the commodity a less viable commodity. And for 
renewable energy generators, they would have less certainty about being able 
to rely on the value of their RECs when they are considering project 
financing. 33 

Staff fashions its recommendation as “Track and Monitor.” However, it is fundamentally 

lust a slight variation on TEPKJnisource’s Track-and-Reduce alternative. This is clear from 

Staffs prefiled testimony: “Under this alternative, where Track and Monitor would be used, the 

REST requirement would be reduced for each utility, on a kWh per kWh basis, for all DE that is 

produced in their service territory where no REC transfer to the utility takes place.” 

CRS unequivocally believed that Staffs proposal would also impermissibly double-count 

RECs. 

Q. (Mr. Pozefsky) Now, you are familiar with Staffs proposal in this case, 

A. (Ms. Martin) That’s correct. 

Q. In your opinion, does that approach count RECs twice, double count? 

A. My understanding of Staffs track and monitor approach is that it does use 
claimed renewable energy generation for the purpose of meeting the RES. 
Whether or not the RECs are physically acquired by the utilities is not the 
only determinant of whether or not this could lead to double counting. 

According to the program rules of our Green-e Energy program, if 
electricity is used to meet a state renewable energy requirement, we view 
that in the Green-e program as a claim on the renewable energy and we 
will not certify the renewable energy certificates associated with that 
e~ectricity.~~ 

the track and monitor approach, correct? 

32 Tr. 811:24- 812:4. 
33 Tr. 812:6-17. 

Tr. 810:14 - 81 1 5 .  34 
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NRG Solar understands that Staffs proposal is made in good faith and that Staff does not 

3elieve that its Track and Monitor proposal would double-count RECs. Further, Staff agrees that 

xstomers who install DE without receiving utility incentives should retain their RECs. 

Q. (Ms. Scott) Mr. Gray, I am going to read a statement here now, and can 

A. (Mr. Gray) Yes. 

you tell me whether you agree with this or you disagree with it. 

Q. Customers who install DE without a utility incentive should be permitted 

A. Staff agrees with that.35 

to retain RECs that have value in the market. 

Staff also agrees that the Commission should avoid double counting. 

Q. (Mr. Hays) Okay. So it is fair to stay Staff is concerned then about double 

A. (Mr. Gray) I mean it is certainly one of a number of considerations in 

And Staff would not support taking private property such as a REC without just 

counting and trying to avoid it? 

crafting a proposal in this case, yes.36 

;ompensat ion. 

Q. (Mr. Hogan) Staff wouldn’t support any kind of proposal in which the 
Arizona Corporation Commission was taking somebody’s private property 
without just compensation? 

somehow unjust. And Staff, yeah, Staff certainly believes things that are 
done should be 

Despite Staffs good intentions, the bottom line is that, as the Green-e Energy certifier, 

A. (Mr. Gray) I guess inherently that would infer that there was, it was 

CRS has the last word on the double-counting issue for the commercial DE market. CRS 

believes that Staffs Track-and-Monitor proposal would impermissibly double-count RECs. For 

this reason, the Commission should not support Staffs proposal. 

B 

RUCO’s first proposal “would change the definition of compliance for the distributed 

RUCO’s Various Proposals All Have Serious Flaws 

generation portion of the renewable energy standard.38 As a consequence, this would require a 

35 Tr. 694:20 - 695:2. 
36 Tr. 698:12-15. 
37 Tr. 725:7-13. 

Direct Testimony of Lon Huber (Exhibit RUCO-1) at 5: 13-14. 38 
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r~ lemak ing .~~  The proposal would “move DG compliance from a system based on retired RECs 

to a system based on null electricity (kWhs stripped of their environmental attributes) from 

customer cited renewable systems hosted on a utility’s grid (distribution Although 

RUCO’s proposal is conceptual and requires more details, it deserves further consideration in the 

rulemaking recommended by NRG Solar and other parties. However, it does not address the 

interim between this current proceeding and the conclusion of the rulemaking. 

RUCO’s second proposal “recommends splitting the RECs 50/50 between the system 

owner and the utility.”41 On its face, this proposal seems to amount to taking of property rights 

without due compensation. RUCO admits that this proposal is coercive. 

[RUCO’s 50-50 split proposal] could be more of a stick approach, so, you 
know, transfer 50 percent of your RECs or pay, you know, a nominal RES fee 
or something to that extent. There could be something to be acting as a stick to 
facilitate that transfer.42 

Moreover, RUCO concedes that the details of its 50-50 split proposal still need to be worked out. 

Now, admittedly, all the details of this proposal would have to be worked out 
in a collaborative setting, as is the case with many of the proposals put 

NRG Solar does appreciate that RUCO would allow commercial “customers” “to retain 

100 percent of their RECs if they can prove they are required to meet an internal or external 

standard that demands retired RECs as proof of compliance.”44 However, NRG Solar still cannot 

support RUCO’s second proposal. It would be unfair to non-commercial generators and would 

place the burden on commercial generators to prove that the RECs are required for another 

purpose. If this burden of proof could not be met, utilities would presumably be allowed to 

commandeer Commercial RECs for compliance purposes. Finally, the parties should be 

~~ ~ 

39 Id. at 5:12-14. 
Id. at 5:15-18. 

4’ Rebuttal Testimony of Lon Huber (Exhibit RUCO-2) at 7:21-22. 
42 Tr. 609:13-19. 
43 Tr. 569: 17-2 1. 
44 Exhibit RUCO-2 at 8:11-13. 

40 

10 



~ 1 
I 

I 2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
16 
17 
18 

19 

20 

21 

22 

23 

24 

providing concrete, specific proposals for the Commission to consider, not a conceptual proposal 

like RUCO’s where the details remain to be worked out. 

RUCO’s final proposal is another conceptual one - a modification to Staffs Track-and- 

Monitor proposal that would base compliance on installed MW, rather than MWh!5 

Unfortunately, RUCO’s final proposal “is very complicated and does not allow transparency for 

compliar~ce.~~ A significant problem is that it would make planning for the solar industry very 

difficult because the compliance baseline would be reset each year.17 Further, although RUCO 

believes that the Commission could implement RUCO’s proposal without a rulemaking, this 

seems dubious to NRG Solar. The RES rules clearly specify kWh targets that the utilities must 

meet, including the annual DE targets. RUCO is essentially asking the Commission to rewrite 

the rules through waivers, which is problematic at best. 

Finally, a lot of work still must be done before RUCO’s third proposal is ready for 

consideration by the Commission. Like its second proposal, RUCO has offered only a vague 

11 concept for the parties and the Commission to consider. 

It is as complicated as the parties want to make it. And that’s, and that’s, you 
know, in the spirit that RUCO -- we are trying to make this something that 
parties can get behind. And it can be very simple; it can be more complex. So 
it is really up to the parties essentially. You could do it in a variety of ways.48 

VI Conclusion 

To preserve the Commercial REC markets, NRG Solar makes three recommendations 

which the Commission should accept: 

1. 

or the entity leasing the solar system or entering into a PPA for the solar system, 

depending on the particular contractual arrangement. 

Unless they are purchased by the utility, RECs should be retained by the customer 

45 Surrebuttal Testimony of Lon Huber (Exhibit RUCO-2) at 3 - 5. 
46 Tr. 542:3-4. 

Tr. 542:9-10. 
Tr. 573:6-14. 

47 

48 
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2. The Commission should provide utilities a temporary waiver of their DE purchase 

requirements. The DE purchase waiver is key to maintaining the value of RECs by 

preventing REC double counting. 

3. The Commission should conduct a rulemaking to determine whether and how to 

modify the current RES rules permanently. The temporary waiver of the DE purchase 

requirements would last until the conclusion of the rulemaking. A rulemaking would 

provide a proper forum to consider some of the more conceptual proposals from these 

proceedings, such as RUCO’s proposals, or others that would be developed through a 

collaborative, stakeholder process. 

RESPECTFULLY SUBMITTED on August 27,201 3. 

Craig A. Ma&& 
Craig A. Marks, PLC 
10645 N. Tatum Blvd., Ste. 200-676 
Phoenix, Arizona 85028 
(480) 367-1956 (Direct) 
(480) 304-4821 (Fax) 
Craig.Marks@,azbar.org 
Attorney for NRG Solar LLC 
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