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COMPLAINANT,

VS.

PAYSON WATER CO., INC. /BROOKE
UTILITIES, INC.

RESPONDENT. ORDER COMPELLING
COMPLIANCE WITH SUBPOENA
DUCES TECUM
BY THE COMMISSION:

On January 10, 2012, J. Alan Smith (“Complainant™) filed with the Arizona Corporation
Commission (“Commission™) a Formal Complaint against Payson Water Co., Inc. (“Payson Water”
or “Company”) and Brooke Utilities, Inc.

On February 2, 2012, Payson Water filed an Answer to the Complaint and Motion to Dismiss.

On February 16, 2012, the Complainant filed a Reply to Respondent’s Answer.

On February 23, 2012, a Procedural Order was issued scheduling a procedural conference for
March 9, 2012.

On March 9, 2012, the procedural conference was held as scheduled.

On March 29, 2012, the Company filed a Motion to Dismiss.

On March 30, 2012, Payson Water filed a Motion to Quash Brooke Utilities, Inc. as a Party to
the Complaint.

On April 3, 2012, the Complainant filed a Response and Objection to Respondent’s Motion to
Quash Brooke Utilities, Inc. as a Party to the Complaint and Motion to Deny.

On April 3, 2012, the Complainant filed a Response and Objection to Respondent’s Motion to
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Dismiss and Motion to Deny.

On April 9, 2012, Payson Water filed a Reply to Complainant’s Response to Payson Water
Co.’s Motion to Dismiss and Motion to Deny.

On April 9, 2012, the Company also filed a Reply by Payson Water Co. to Complainant’s
Response and Objection to Respondent’s Motion to Quash Brooke Utilities, Inc. as a Party to the
Complaint.

On April 13, 2012, the Complainant filed a Response and Objection to Respondent’s Motion
to Quash Brooke Utilities, Inc. as a Party to the Complaint and Motion to Deny.

On April 13, 2012, the Complainant also filed an Objection to Respondent’s Reply to
Complainant’s Response to Respondent’s Motion to Dismiss and Motion to Stay.

On April 20, 2012, the Commission’s Utilities Division (“Staff”) filed a Notice of Filing
regarding the status of a subpoena issued to Martin’s Trucking.

On May 3, 2012, Staff filed a Status of Mediation indicating that a settlement was not reached
by the parties and requesting that a hearing be scheduled.

On June 18, 2012, a Procedural Order was issued scheduling a hearing for August 7, 2012,
and setting deadlines for the filing of pre-filed testimony.

On July 16, 2012, the Complainant filed a Notice of Complainant’s Initial Discovery and
Disclosure.

On July 17, 2012, the Complainant filed his direct testimony.

On July 23, 2012, the Complainant filed a Notice of Complainant’s Second Discovery and
Disclosure.

On July 30, 2012, Payson Water filed rejoinder testimony.

On July 30, 2012, Staff filed a Memorandum stating its position regarding the complaint.

On August 1, 2012, the Complainant filed a Notice of Complainant’s Third Discovery and
Disclosure.

On August 1, 2012, the Complainant filed a Notice of Service of Process Subpoenas on Jim
Pearson and Pearson Water Company.

On August 1, 2012, the Complainant filed a Motion to Compel Jim Pearson and Pearson
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Water Co. to Comply with Subpoenas.

On August 1, 2012, the Complainant filed a Motion to Compel Respondents to Comply with
Complainant’s 1* Set of Data Requests.

On August 1, 2012, Payson Water filed a Supplemental Motion to Quash Brooke Utilities Inc.
as a Party to the Complaint.

On August 2, 2012, Payson Water filed a Notice of Initial Disclosure.

On August 6, 2012, Payson Water filed a Supplemental Motion to Dismiss.

On August 7, 2012, the Complainant filed a Notice of Complainant’s Fourth Discovery and
Disclosure.

On August 7, 2012, the hearing in this matter was convened, and at which time the
Complainant requested a continuance of the hearing for 90 days. The Complainant indicated that he
had consulted with an attorney who had agreed to represent him in this complaint case, but the
attorney needed an additional 60 to 90 days to review the case file. On that basis, the hearing was
continued for 90 days, on the condition that the Complainant’s attorney discuss with the other parties
an alternative hearing schedule and submit such schedule well before the 90 days were exhausted.

On August 7, 2012, Dennis B. Tresca filed an Application for intervention.

On August 13, 2012, Payson Water filed a Motion to Dismiss a Portion of the Complaint.

On August 13, 2012, Payson Water filed an Objection to Complainant’s Fourth Discovery and
Disclosure.

On August 13, 2012, Payson Water filed an Objection to Application of Dennis B. Tresca for
Intervention.

On August 20, 2012, Payson Water filed a Notice of Timely Compliance with Subpoena.

On August 20, 2012, the Complainant filed a Response to Respondent’s Objection to Tresca
Application for Intervention and Motion to Deny.

On August 20, 2012, the Complainant filed a Response to Respondent’s Objection to
Complainant’s Fourth Discovery and Disclosure and Motion to Deny.

On August 20, 2012, the Complainant filed a Response to Respondent’s Motion to Dismiss a

Portion of the Complaint and Motion to Deny.
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On August 23, 2012, Payson Water filed a Reply to Complainant’s Response to Respondent’s
Motion to Dismiss a Portion of the Complaint.

On September 4, 2012, the Complainant filed a Response to Respondent’s Reply to
Complainant’s Challenge to Motion to Dismiss a Portion of the Complaint.

On September 6, 2012, Payson Water filed a Motion to Quash Subpoena.

On September 12, 2012, the Complainant filed a Notice of Service of Process Subpoenas on
Robert T. Hardcastle, Brooke Utilities, Inc., and Payson Water Co.

On September 13, 2012, the Complainant filed a Response and Objection to Respondent’s
Motion to Quash Subpoena.

On September 13, 2012, Mary E. Hansen filed an Application for Intervention.

On September 17, 2012, a Procedural Order was issued scheduling a procedural conference
for September 28, 2012, and directing counsel for the Complainant to file a Notice of Appearance
prior to the procedural conference.

On September 24, 2012, the Complainant filed a Motion to Initiate an Action in the Superior
Court to Compel Jim Pearson, Pearson Transport, Robert T. Hardcastle, Brooke Utilities, Inc., and
Payson Water Co. to Comply with the Subpoenas Served Upon Them.

On September 28, 2012, the procedural conference was held, as scheduled, during which
discussions occurred regarding, among other things, the appropriate process for enforcing a subpoena
previously served on Jim Pearson to appear at the August 7, 2012 hearing that was subsequently
vacated to allow the Complainant additional time to obtain counsel. The Complainant was
represented at the September 28, 2012 procedural conference by Michael J. Harper, of the firm
Walker & Harper, P.C.

On October 3, 2012, Mr. Harper filed a formal Notice of Appearance on behalf of the
Complainant.

On Januvary 2, 2013, Payson Water filed a Motion to Dismiss on the basis that the
Complainant had failed to pursue the Complaint after retaining counsel.

On January 10, 2013, the Complainant filed a Response to Motion to Dismiss claiming that

any delays were due to the failure of Mr. Pearson to comply with a previously issued Subpoena.
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On January 10, 2013, the Complainant also filed a Notice of Submission of Demand for
Compliance with Subpoenas and Request for Issuance of Procedural Order Directing Compliance
Proceedings in the Superior Court.

On February 27, 2013, a Procedural Order was issued scheduling a procedural conference for
March 14, 2013 to discuss issues related to Commission enforcement of subpoenas.

On March 14, 2013, the procedural conference was held as scheduled. The Complainant and
Staff appeared through counsel, and Payson Water was represented by Mr. Hardcastle. At the
procedural conference, the parties discussed the applicable process and procedures for the
Commission to enforce compliance with a Subpoena Duces Tecum previously issued to Jim Pearson
for attendance at the vacated August 7, 2012 hearing and for production of documents.! The
Complainant argued that the Commission has authority to enforce compliance with the subpoena
under Article 15 § 4 of the Arizona Constitution, which provides in relevant part that the Commission
“[s]hall have the power of a court of general jurisdiction to enforce the attendance of witnesses and
the production of evidence by subpoena, attachment, and punishment, which said power shall extend
throughout the State.” The Complainant claimed that under this authority, the Commission could
issue a civil contempt order against Mr. Pearson, which could be enforced through a directive to the
local Sheriff’s office. Staff added that the Commission could enforce compliance with the subpoena

under the procedure described in A.R.S. § 12-2212, which provides as follows:

§ 12-2212. Subpoena by public officer; contempt
A.When a public officer is authorized by law to take evidence, he may issue
subpoenas, compel attendance of witnesses and production of documentary evidence,
administer oaths to witnesses, and cause depositions to be taken, in like manner as in
civil actions in the superior court.
B.If a witness fails to appear at the time and place designated in the subpoena, or fails
to answer questions relating to the matter about which the officer is authorized to take
testimony, or fails to produce a document, the officer may, by affidavit setting forth
the facts, apply to the superior court of the county where the hearing is held, and the
court shall thereupon proceed as though such failure had occurred in an action pending
before it.

Although the Complainant agreed that the Commission could pursue an enforcement action through

! The Complainant indicated that he only seeks enforcement, at this time, of the production of documents described in the
subpoena served on Mr. Pearson on July 25, 2012. (The subpoena and certificate of service are attached hereto as

Attachment A.) The Complainant also stated that he is not seeking to impose penalties for prior non-compliance with the
subpoena.
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Superior Court, he argued that under the Commission’s constitutional authority, it could move
directly to issuance of a civil arrest warrant for failure to comply with a duly issued subpoena, just as
if the Commission were a court of general jurisdiction.

Mr. Pearson did not appear at the August 7, 2012 hearing as required by the subpoena issued
on July 19, 2012, and served on Mr. Pearson on July 25, 2012. Nor did Mr. Pearson provide copies
of the documents described in the subpoena. It is therefore appropriate to order Mr. Pearson to
provide those documents to the Complainant.

IT IS THEREFORE ORDERED that Jim Pearson and/or Pearson Transport/Pearson
Water shall immediately provide copies of all documents in his/their possession described in the
attached Subpoena Duces Tecum signed by the Commission’s Executive Director on July 19,
2012, and served on Pearson on July 25, 2012. Copies of all such documents shall be mailed to
the Complainant’s counsel: Michael J. Harper, Walker & Harper, P.C., 111 W, Cedar Lane,
Suite C, Payson, Arizona 85541 by no later than March 29, 2013. Alternatively, Mr. Pearson
may make the subpoenaed documents available in a form and manner acceptable to the
Complainant,.

IT IS FURTHER ORDERED that failure to comply with this Order may result in the
issuance of a Civil Contempt Order by the Commission; imposition of fines pursuant to A.R.S.
§ 40-424; or other penalties as the Commission may determine appropriate to enforce

compliance with this Order.
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IT IS FURTHER ORDERED that the Administrative Law Judge may rescind, alter, amend,

or waive any portion of this Procedural Order either by subsequent Procedural Order or by ruling at

hearing.

A
DATED this <2 = day of March, 2013.

T Lesbls

DWIGHT D. NODES
ASSISTANT CHIEF ADMINISTRATIVE LAW JUDGE

Copies of the foregoing mailed/delivered

This

day of March, 2013 to:

Jim Pearson

Pearson Transport/Pearson Water

P.O. Box 193

1120 Rodeo Rd.

Williams, AZ 86046

(SERVICE BY CERTIFIED AND
REGULAR U.S. MAIL)

J. Alan Smith
8166 Barranca Road
Payson, AZ 85541

Michael J. Harper
WALKER & HARPER, P.C.
111 W. Cedar Ln., Suite C
Payson, AZ 85541

Robert T. Hardcastle
BROOKE UTILITIES, INC.
P.O. Box 82218

Bakersfield, CA 93380

Janice Alward, Chief Counsel

Legal Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, AZ 85007

Steve Olea, Director

Utilities Division

ARIZONA CORPORATION COMMISSION
1200 West Washington Street

Phoenix, AZ 85007

Debbi Person
Assistant to Dwight D. Nodes
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IN THE MATTER OF DOCKET NO. W-03514A-12-0007

J. Alan Smith

Private Citizen, injured party, ADMINISTRATIVE

VS.

PAYSON WATER CO. INC./BROOKE
UTILITIES INC.

. SUBPOENA DUCES TECUM
Complainants,

Respondents.

TO:

JIM PEARSON :
PEARSON TRANSPORT/PEARSON WATER
P.O. Box 193

1120 Rodeo Rd.

Williams, Arizona 86046

(928) 635-4220; (928) 853-4755

YOU ARE HEREBY COMMANDED, pursuant to A.R.S. §§ 40-241, 40-244, A A.C. Ri4-

3-109 and Ariz. R. Civ. P. 30 and 45 to appear at the Hearing scheduled for August 7, 2012 at

10:00 a. m. at the offices of the Commission, Hearing Room No. 1, 1200 West Washington St.,

Phoenix, Arizona 85007 and to produce and provide no later than Ten Days (10) after receipt of this

Subpoena copies of the following documentation to the Complainant; J. Alan Smith; 8166 Barranca

Road; Payson, Arizona 85541 in connection with the administrative proceedings in the above captioned

action and as follows:

1. Any and all copies of the Books, papers, documents or other {angible things, Accounts, Water

Hauling Invoices, Water Hauling Logs, Bills of Lading, Waybills, and other documents un-

edited and un-altered that have been billed to Brooke Utilities, Inc. and Payson Water Co. Inc.
P. O. Box 8218; Bakersfield, CA 93380 according to Invoices issued by Pearson Water Co.
for the hauling of water to the Water Systems of Mesa del Caballo, East Verde Park and any
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YOU ARE COMMANDED to bring with you and produce for inspection and copying the
following:

1. Any and all copies of the Books, papers, documents or other tangible things, Accounts, Water

Hauling Invoices, Water Hauling Logs, Bills of Lading, Waybills, and other documents un-

edited and un-altered that have been billed to Brooke Utilities, Inc. and Payson Water Co. Inc. P.
O. Box 8218; Bakersfield, CA 93380 according to Invoices issued by Pearson Water Co. for
the hauling of water to the Water Systems of Mesa del Caballo, East Verde Park and any other
Water System owned and operated by Payson Water Co. during Water Augmentation period
May 1, 2011 through October 31, 2011 inclusive of those billing periods and all those Water
Hauling Invoices, Water Hauling Logs, Bills of Lading, Waybills and other documents
associated therewith and described herein, including but not limited to the following:
a. Invoice Numbers 8803, 3804, 8805, 8806, 8807, 8808, 8809, 8810, 8811, 8812, 8813, 8814,
8815, 8816, 8817, 8818, 8819, 8820, 8821, 8822, 8823, 8824 and 8825 and any and all of

the BUI HAULING LOGS and your records associated with these invoices. They shall be
copies of the originals un-altered and un-edited in any way;

b. Copy of any contract between Pearson Water Co. and Payson Water Co. or Brooke Utilities
Inc. to haul water from any location to any other location and particularly from any location
to any of the Water Systems owned and operated by Payson Water Co.

c. Disclose the locations of where any amount of water was acquired and hauled from whether it
was the Town of Payson or any other source to the East Verde Park Water System or any
other location during the Augmentation Period of May 2011 to October 2011;

YOU HAVE BEEN SUBPOENED BY: J. Alan Smith
8166 Barranca Rd.

Payson, Arizona 85541 _
Telephone: (928) 951-2083

DISOBEDIENCE OF THIS SUBPOENA constitutes contempt of the Arizona Corporation

Commission and may subject you to further proceedings and penalties under law, pursuant to A.R.S.

§ 40-424.

?
Persons with a disability may request a reasonable accommodation such as a sign language
interpreter, as well as request this document in an alternative format, by contacting Shaylin A. Bernal,
Executive Assistant to the Executive Director, voice phone number 602-542-3931, e-mail

sabernal@azcc.gov. Requests should be made as early as p0351ble to allow time to arrange the
accommodation.
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Executive Assistant to the Executwe Dlrector voice phone number 602 542 3931 e—mall
sabernal@azcc.gov. Requests should be made as early as possible to allow time to arrange the
accommodation.
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CERTIFICATE OF SERVICE

The undersi gned swears (or affirms) that he/she is qualified to serve this subpoena énd that he/she

did so by showing the original to and informing the witness of its contents and by delivering a copy

thereof to him at Z b m@ RYCIRY, ;25 2012 PEARSON WATER CO.; at
6.

1120 Rodeo Rd. Williams, Arizona 8604

ttW-035 14n—(2-0007

P_erson Sér\j/\ij% Stéapo na_ ¢
2O OJ ﬂ*

Subscribed and sworn to before me on « S Zé { & 2] , 2012
ﬁotary Pub;!%

M) . B0IS

My Confmission Expires

B CINDY B. WALKER
&y Notary Public - Siate of Arizona
E) COCONINO COUNTY

&, My Commission Expires

July 17, 2015

3
Persons with a disability may request a reasonable accommodation such as a sign language
interpreter, as well as request this document in an alternative format, by contacting Shaylin A. Bemal,
Executive Assistant to the Executive Director, voice phone number 602-542-3931, e-mail
sabemal@azcc.gov. Requests should be made as early as possible to allow time to arrange the
accommodation.




