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EXECUTIVE SUMMARY

Brian Householder will testify regarding: (i) the poor level of service provided by Far
WestWater & Sewer, Inc., ("Far West") to Spartan Homes and Construction, Inc., and to its
customers generally; (ii) Far West's self-serving dealings with affiliated companies such as
H & S Developers, Inc., and the impact of such dealings on sewer rates; (iii) Far West's failure
to comply with the rules, regulations, decisions and consent orders of the Arizona Corporation
Commission and the Arizona Department of Environmental Quality; (iv) whether Far West has
excess capacity in the recently expanded Section 14 wastewater treatment plant which should be
excluded from rate base; and (v) whether Far West has appropriately accounted for and refunded
advances in aid of construction. Mr. Householder also makes recommendations to be adopted

by the Commission if the Commission approves a rate increase for Far West.
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Please state your name, business address and occupation.

My name is Brian Householder. My business address is 11858 Via Loma Vista, Yuma,
Arizona 85367. I am a developer and general contractor in Yuma County, Arizona.

Are you a native of Yuma County?

I am not a native of Yuma County but I have lived in Yuma County for approximately 35
years.

Do you currently have a business in Yuma County?

Yes. Spartan Homes and Construction, Inc., ("Spartan") is an Arizona corporation which
develops real property and constructs homes in Yuma County. I am the Vice
President/Secretary and a shareholder of Spartan. My wife Susan Householder is the
President of Spartan.

Does Spartan have an existing development project in Yuma County?

Yes. Spartan is the developer of a residential and commercial development in Yuma
County known as Sierra Ridge. Sierra Ridge is located outside but adjacent to the city
limits of the City of Yuma in a portion of the west % of the northwest % of Section 9,
Township 9 South, Range 21 West, Gila and Salt River Base and Meridian. Sierra Ridge
includes a residential subdivision (the "Residential Property") covering approximately
4583 acres and a commercial parcel (the "Commercial Property") covering
approximately 12.12 acres.

Please describe your Residential Property.

The Residential Property is being developed in two phases. Sierra Ridge Unit 1 includes
113 single-family lots and Sierra Ridge Unit 2 includes 60 single-family lots. The final
plat for Sierra Ridge Unit 1 was recorded March 11, 2005 as Fee No. 2005-10314,
Official Records of Yuma County Recorder. The final plat for Sierra Ridge Unit 2 has
been prepared and approved by Yuma County but has not yet been recorded.

Please describe your Commercial Property.
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A. The Commercial Property is located immediately adjacent to the South Frontage Road
for Interstate 8 which runs through the City of Yuma. Planning for the Commercial
Property has commenced but has not been completed.

Q. Who provides water and wastewater services to Sierra Ridge?

A. Far West is the water and wastewater provider for Sierra Ridge. Far West is currently
providing water and sewer service to approximately 63 occupied homes in Sierra Ridge
Unit 1, all of which were constructed and sold by Spartan. Spartan owns the remaining
50 lots in Sierra Ridge Unit 1. Spartan has completed a spec home on lot 90, and is

constructing spec homes on lots 54, 72, 91 and 101 within Sierra Ridge Unit 1.

Q. Is Spartan a current customer of Far West?

A. Yes. Each of Spartan's lots 54, 72, 90, 91 and 101 is receiving water and sewer service
from Far West.

Q. Is Sierra Ridge included in the certificates of convenience and necessity ("CC&Ns") of

Far West for water and sewer service?

A. Sierra Ridge is included in Far West's CC&N for water, but it is outside of Far West's
CC&N for sewer. However, in Decision 72594 (September 15, 2011) in Docket WS-
03478A-08-0256, the Arizona Corporation Commission ("Commission") ordered that
"Far West Water and Sewer, Inc., must provide sewer service to the remaining 51 lots in
[Spartan's] Sierra Ridge Unit 1 ... on a nondiscriminatory basis, and charge its approved

I Decision 72594 further ordered Far West to "file with the Commission a sewer

rates."
CC&N extension application encompassing the entire Spartan Property" within 90 days
of the decision, or by December 14, 201 1.2

Q. Has Far West filed an application to extend its sewer CC&N to include the Sierra Ridge
property as ordered in Decision 725947

A. No.

! Decision 72594 (Docket WS-03478A-08-0256) at 79, lines 23-25.
> Id. at 79-80.
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Do you know why Far West has not filed for the sewer CC&N extension to include the
Sierra Ridge property? ‘

No. Spartan has provided everything that Far West requested in connection with the
application.

Has Spartan executed a main extension agreement for sewer service for Sierra Ridge
Unit 1 with Far West?

Yes. On November 20, 2011, Far West and Spartan executed a Sewer Main Extension
Agreement for Sierra Ridge Unit 1 as required by Decision 72594. The Sewer Main
Extension Agreement acknowledged that Spartan previously paid Far West $119,092.47
in the form of constructed infrastructure as a refundable advance in aid of construction.
Do you believe that Far West should be required to file an application to extend its sewer
CC&N to include the Sierra Ridge property before any rate increase approved by the
Commission in this case be allowed to go into effect?

Yes. As a customer, I believe that Far West should be required to comply with prior
Commission decisions before any rate increase may be implemented. The failure of a
utility to comply with Commission decisions may very well lead to higher rates for
customers. Beyond that, it is simply not good business practice to disregard or ignore
orders of regulators. Where there is disregard or disdain for the orders of the
Commission, that same attitude shows up in poor customer service.

Regarding customer service, has your experience working with Far West as the utility
serviced provider for Sierra Ridge been a positive one?

No, it has not. Unfortunately, I have found that Far West has continually failed to honor
agreements it made with Spartan regarding providing utility services for Sierra Ridge.
Further, Far West has failed to comply with Commission statutes and rules. As a result, I
was forced to file a formal complaint against Far West in Docket WS-03478A-08-0256.
Did the Commission issue a decision in Docket WS-03478A-08-0256?

Yes. The Commission issued Decision 72594 which found that Far West: (i) violated

A.A.C. R14-2-406(C)(2) because it failed to provide a copy of the executed water main
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extension agreement for Sierra Ridge Unit 1 to Spartan; (ii) violated A.A.C. R14-2-
406(M) because it failed to submit the water main extension agreement to Ultilities
Division Staff for approval; (iii) violated A.A.C. R14-2-606(B)(2) because it failed to
provide a copy of an executed sewer main collection agreement for Sierra Ridge Unit 1
to Spartan; and (iv) violated the terms of its sewer main collection agreement with
Spartan because it failed to make required refunds of advances in aid of construction paid
by Spartan under the agreement. As I explain above, Decision 72594 also ordered Far
West to provide sewer service to all lots in Sierra Ridge Unit 1 and to file a sewer CC&N
extension application encompassing the entire Spartan Property by December 14, 2011.
In addition, Decision 72594 ordered Far West to pay refunds to Spartan of advances in
aid of construction that had been illegally withheld from Spartan under its sewer main
extension agreement. Further, Decision 72594 ordered Far West to immediately refund
$154,180 to Spartan for the costs of the water infrastructure constructed by Spartan for
Sierra Ridge Unit 1 and conveyed to Far West.

Has Far West complied with these requirements of Decision 72594?

For the most part, no. Far West has allowed Spartan to connect lots to the sewer system,
but it still refuses to file an application to extend its sewer CC&N to include the Sierra
Ridge property nearly 18 months after Decision 72594. Further, Far West has refunded
only a portion of the $154,180 that it was ordered to refund. While Far West did make
an initial refund payment to Spartan under the sewer main extension agreement for
amounts owed from August 31, 2005, through August 31, 2011, it has failed to make the
refund payment due for gross revenues received through August 31, 2012.

Has Far West contacted you regarding the missed refund payment for 2012?

No.

Based upon your experience, do you believe that there may be problems with refunds
due other developers under Far West main extension agreements?

Yes. I question whether Far West is properly accounting for and refunding advances in

aid of construction to other developers in its service territory. I am aware, for example,
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that significant fees were advanced by developers to H & S Developers, Inc. ("H & S
Developers") an affiliate of Far West, as opposed to Far West itself. I question whether
amounts advanced to H & S Developers are being refunded to developers pursuant to the
Commission's rules. I also question how such amounts are treated on the books of Far
West.

Do you believe that Far West should be required to fully comply with Decision 72594
before any rate increase may be implemented?

Yes. 1 believe that is the only way Far West will ever fulfill the requirements of
Decision 72594.

Have the failures on the part of Far West negatively impacted you as a customer?
Absolutely. Far West's failure to comply with Commission rules and the requirements of
the Arizona Department of Environmental Quality ("ADEQ") forced Spartan to stop
selling homes right in the middle of the project and at the top of the real estate market.
This caused large financial losses to Spartan, myself and my wife. What's worse,
Spartan was forced to hire an attorney and incur large legal bills to force Far West to
follow the Commission's rules and decisions—something that Far West should have been
doing anyway. I am still incurring legal expenses in an effort to force Far West to
comply with Decision 72594.

Beyond the negative effects experienced by Spartan, do you believe that Far West's
failure to follow the rules and decisions of the Commission and other regulatory bodies
negatively impacts all customers of Far West?

Clearly. Far West has a track record of disregarding and ignoring statutes, rules,
regulations, decisions, consent orders and the like. The legal fees, court costs, travel
costs, fines, penalties, lost employee productivity and other natural consequences of non-
compliance have a direct negative effect on the financial stability and operations of Far
West and, therefore, upon the rate payers. I would urge the Commission to ensure that
Far West complies with all applicable statutes, rules, regulations, decisions, consent

orders or other regulatory mandates as a precondition of implementing any rate increase.
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What has your experience taught you about the value that Far West places on customer
service?

I don't see that Far West values customer service at all. It has been extremely difficult
dealing with Far West in the development of Sierra Ridge. I frequently received mis-
information. My phone calls were often not returned. 1 was repeatedly asked to
resubmit the same documents because they had been lost by Far West. Customer service
is simply abysmal.

You mentioned that you received mis-information. Can you give me an example?

Yes. As I was performing my pre-purchase due diligence on the Sierra Ridge property in
2003, I contacted Far West and was told that the property was within both the water and
sewer CC&Ns for Far West. As it turned out, the property was located adjacent to but
outside of the sewer CC&N. This became a serious problem for me. After I had
constructed and conveyed the sewer infrastructure to Far West, and after Far West had
commenced providing sewer service to customers within the development, Far West
argued that it was not obligated to provide sewer service to the remaining lots in Sierra
Ridge Unit 1 because the subdivision is outside of its CC&N. Fortunately, Far West was
ordered to provide sewer service to the remaining lots in Sierra Ridge Unit 1 in Decision
72594.

In addition to the severe deficiencies in customer service, do you have other concerns
about Far West's application to increase its sewer rates by almost 175%?

Yes. I have serious concerns about the transparency, reasonableness and propriety of the
many business transactions between Far West and its non-regulated affiliates, including
H & S Developers. For example, during the mid 2000’s, at the same time that Far West
was seeking interim and permanent rate increases in two separate dockets, affilate H & S
Developers—and not Far West—received more than $500,000 in impact fees from
developers. The misdirection of these impact fees through an affiliate obscures the true
financial condition of Far West and will result in rates that are not just and reasonable if

it is not addressed. In the July 8, 2009, Reply Brief of the Residential Utility Consumer
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hereto as Attachment 1, RUCO identified other instances of self-serving transactions
between Far West and its affiliates, including H & S Developers, which led to this harsh
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The Company’s witness, Mr. Capestro testified that Far West needs $1.2
million to complete the ADEQ projects and has $3.4 million in accounts
payable to its ADEQ project vendors. At the same time Far West claims
to have capital budget deficiencies preventing payment of ADEQ project
vendors, it has made large payments to H & S and its shareholders.
During 2007, one year prior to filing the request for interim rates, Far
West paid shareholder affiliates $1,462,684 dollars. Moreover, in 2008,
Far West paid shareholder affiliates $920,651 for accounts payable and
repaid, in full, a long-term loan of $571,244 owed to shareholders. In
total, between December 31, 2007 and December 31, 2008, Far West paid
its affiliates approximately $1.4 million. The amount of the payments
raises the issue of why shareholders prioritized payments to themselves
before payments to third party vendors. RUCO believes the answer is

greed.

The shareholders placed their interests above the interests of the
ratepayers. The result is a capital budget shortfall. The Commission
should not reward the shareholders with revenue from ratepayers to
compensate the capital budget drained by the selfish interest of its share
holders.*

Do you agree with RUCO that Far West places the interests of its shareholders above the
interests of rate payers?

Yes. That has certainly been my experience.
Do you have concerns regarding the abilty of the owners of Far West to properly and
honestly manage utility operations?

Yes. Unfortunately, I have come to question whether the owners of Far West have the

NN NN
0 3 N n A

capability and honesty to properly manage the daily, weekly, monthly and annual
finances and operations of the utility. As one example, it appears clear that Far West

grossly over-expanded its Section 14 wastewater treatment plant for the benefit of its

* In the Matter of the Application of Far West Water & Sewer Company, an Arizona Corporation, for
Approval of Interim Rates and Charges (Docket WS-03478A-08-0608).

* RUCO's Reply Brief dated July 8, 2009 (Docket WS-03478A-08-0608) at p. 18, lines 4-14 (emphasis
added, citations omitted).
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affiliates, to the detriment of rate payers. RUCO addressed this issue in its July 8, 2009,

Reply Brief in Docket No. WS-03478A-08-0608, explaining as follows:

Clearly, current ratepayers at Palm Shadows and Section 14 do not need a
1.3 to 2.0 mgd plant to meet current combined peak flows of 274,000 gpd.
This begs the question of why the Company [Far West] would need 1.0 to
1.7 mgd more in capacity at Section 14. The answer is greed. In fact, the
Company designed the plant to 2.0 mgd and built the plant to 1.3 mgd to
accommodate future development. Notably, Far West affiliates own many
of the future real estate developments in the area. These developments
include Schechert Estates, the Ravines 1, 2 and 3, [and] Las Barrancas 2
and 3 comprising a total of 940 proposed residential lots. Moreover, some
of the future developments are on land previously owned by Far West
such as Las Barrancas 1 and Arroyo de Fortuna 1-5. Although the
Company’s witness, Mr. Capestro, initially denied any connection with
Las Barrancas or Arroyo de Fortuna, he ultimately acknowledged that Far
West affiliates own or previously owned the land, which includes an
additional 505 lots. RUCO believes the affiliation is important because to
sell raw land with subdivision capacity, the affiliates needed capacity
assurances from Far West. Far West could not give capacity assurances
without permitted capacity. ADEQ permitted Section 14 for 150,000 gpd.
To meet the demands of Section 14 and Palm Shadows at their combined
peak flows, the Company needed 350,000 gpd. To garner the best price
for land they wished to sell and to develop subdivisions on land they
wished to retain, the affiliates needed additional capacity at Section 14.
Without the over sizing of the Section 14 plant, the affiliates would not be
able to sell the raw land with subdivision development capacity or develop
their own subdivisions. Dictated by greed, Far West shareholders and
managers designed Section 14 for 2.0 mgd to meet the needs of their
affiliates. The Company spent at least $420,000 to engineer the expansion
of Section 14 from 1.3 mgd to 2.0 mgd. Mr. Capestro asserts Far West
paid the engineering costs before it knew of the capital budget shortfalls.
His statement is false. According to the Company’s report on IDA
construction distributions, the engineering expenses associated with the
expansion of Section 14 occurred between August 19, 2008 and
September 8, 2008, after the Company admittedly knew of the capital
budget shortfalls for the ADEQ mandated projects. Moreover, to expand
the plant from 671 gpd to 2.0 mgd, the Company spent $200,000 of IDA
funds to purchase land from Schechert Trust, an affiliate, to build three
vadose recharge wells. Notably, they spent the IDA funds on this non-
ADEQ project on October 14, 2008 well after they were aware of the
capital budget shortfalls. The Company built the plant to 1.3 mgd having
spent $4,146,672 to date and owing an additional $2,416,002.65. The
shareholders are motivated by self-interest and greed. The Commission
should not compel the ratepayers to fund the shareholders' personal gain.’

> Id. at pp. 14-16 (emphasis added, citations omitted).
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Should the Commission exclude any excess capacity found to exist in the Section 14
wastewater treatment plant?

Yes. It would be unfair to require rate payers to pay for excess capacity at the Section 14
wastewater treatment plant—excess capacity that was constructed to benefit the
developer affiliates of Far West.

Is there anything else about the Section 14 wastewater treatment plant expansion that
troubles you?

Yes. While constructing the Section 14 wastewater treatment plant expansion, Far West
fell seriously behind in payments to vendors and suppliers on the project. However, Far
West and its affiliates made sure that they were paid first. RUCO explained as follows in
its July 8, 2009, Reply Brief in Docket No. WS-03478A-08-0608:

Far West affiliates are profiting from the capital improvement project.
The Company [Far West] admits that its affiliates received $2.5 million
dollars in construction contracts. The Company further admits that H & S
affiliates received approximately $244,424 for effluent removal.®

Far West's constant policy of placing the interests of its owners and affiliates far ahead of
those of the rate payer has led to a downward spiral in the financial strength and stability
of the utility, to the harm of the rate payers. Now, Far West is seeking a very painful
175% rate increase to try to climb out of a hole that it dug itself by self-serving affiliate
transactions and the failure to follow the rules, decisions and consent orders of the
Commission an& ADEQ.

What actions would you recommend that the Commission take in this rate case docket?
First, I would recommend that the Commission order Far West to demonstrate
compliance with all Commission statutes, rules and decisions before the company is
permitted to implement any rate increase approved in this docket. This includes full
compliance with Decision 72594 in Docket WS-03478 A-08-0256. In addition, Far West
should be required to demonstrate compliance with the statutes, rules and consent orders

of ADEQ before the company is permitted to implement a rate increase.

8 Id. at p. 9, lines 1-4 (emphasis added, citations omitted).
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Second, I would recommend that the Commission require Far West to demonstrate and
certify that it is current on all refunds of advances in aid of construction for its water and
wastewater divisions.

Third, I would recommend that the Commission prohibit any transactions between Far
West and any of its affiliates until such time as Far West prepares and implements a code
of conduct, approved by the Commission, establishing protocols for how transactions
will be handled between Far West and any of its affiliates and how such affiliate
transactions will be recorded on the books of the companies. The code of conduct would
be designed to ensure transparency in affiliate transactions and full compliance with the
Commission's rules on Public Utility Holding Companies and Affiliated Interests as set
forth in A.A.C. R14-2-801 ef seq.

Q. Does this conclude your testimony?

A. Yes.

014680\000111797325.1
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FAR WEST WATER & SEWER COMPANY,

AN ARIZONA CORPORATION, FOR

APPROVAL OF INTERIM RATES AND

CHARGES.

RUCO'S REPLY BRIEF
INTRODUCTION

Far West Water and Sewer (“Far West" of the “Company”) seeks interim rates
arguing that the Sewer Division is unable to meet is obligations. The Company asserts
that it has a shortfall in both its operational and capital budgets. The Commission
should deny the request for interim rates because, on a total company basis, the
Company has sufficient funds to meet its operational expenses and debt service.
Shortfalls in the Company’s capital budget for construction work in progress are not a
ratepayer obligation and therefore the Commission should not consider capital budget

shortfalls as a basis for awarding interim rates. Asizona Corporation Gommission
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A. THE COMMISSION SHOULD DETERMINE INTERIM RATES BASED ON
WHETHER THE COMPANY HAS SUFFICIENT CASH FLOW IN ITS
OPERATIONAL BUDGET

1. On a total company basis, Far West has sufficient cash flow to cover its
operating expenses and debt service.

The Company seeks $2,161,788 or a 101 percent increase to its revenues for the
Sewer Division. The Company claims that the increase is necessary to keep the Sewer
Division solvent and operating at a $0 operating margin. Closing Brief at 18. The Company's
analysis of the revenue necessary to meet debt service and operating expenses is flawed.
The Company based its analysis on the financial statements of the Sewer Division, alone. The
Company chose to pufsue financing and the Commission approved the Company’s application
on a total company basis.! As such, the Commission should evaluate the need of interim rates
on a total company basis and find that the Company is able to meet its bond obligations and
that there is no emergency or imminent emergency.

2. The Commission should not consider extraordinary expenses resulting from the
Company’s mismanagement.

The Company’s witness, Thomas Bourassa claims that on a total company basis the
Company lost $972,000 and had a positive cash flow of only $13,058.2 RUCO'’s witness,
William Rigsby testified tﬁat the Company had free cash flow of $674,756 in 2007 and
$939,066 in 2008, after annual interest and principal payments were satisfied.®> The major
difference between the calculations of Mr. Bourassa and Mr. Rigsby stems from their treatment

of extraordinary expenses. Extraordinary expenses are non-reoccurring expenses, typically

' See R-1 Financing Application and Decision No. 69950, Docket No. WS-03478A-07-0442.

2 A-3 Rebuttal Testimony of Thomas Bourassa

8 R-3, Testimony of William Rigsby at 15. See also Schedule. WAR-1. Staff's witness, Gerald Becker,
estimated the Company's free cash flow for 2009 as $781,702.
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considered below the line expenses, meaning expenses not paid by ratepayers.® Mr.
Bourassa included the extraordinary expenses in his cash flow analysis and Mr. Rigsby did
not.

The bulk of extraordinary expenses were for the removal of effluent from the Palm
Shadows Wastewater Treatment Plant (“Palm Shadows”). After completion of Section 14
Wastewater Treatment Plant (“"Section 14”) and the Palm Shadows Force Main, the Company
will convert Palm Shadows to a lift station and send its wastewater flows to Section 14 for
processing. In the meantime, the Company has been removing effluent from the Paim
Shadows because the plant does not operate properly. In 2007, the Company spent
$347,446.72 to collect and haul the effluent® In 2008, the Company spent $501,363 to
remove effluent from Palm Shadows and haul it to the City of Yuma’s wastewater treatment
system.®

The Company claims the Commission should consider the extraordinary expense it
pays to collect and haul wastewater from Palm Shadows to the City of Yuma. RUCO asserts
that the Commission should disregard these expenses because they are below the line non-
operational expenses for which the ratepayers are not responsible.’” The Company's
accountant, Lloyd H. Sunderman, supports RUCO'’s position. because he also classified these
expenditures non-reoccurring and non-operational, below the line déductions in his

compilations of the Company’s financial statements for 2007 and 20088

T: 1089

R-18, Response to Staff's DR 1.1

R-19 Response to Staffs DR 1.2

T: 1089

R-18 and R-19, 2007 and 2008 Financial Statements provided in response to Staff DR 1.1 and 1.2,
respectively.

® N O O N
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RUCO believes these expenses result from the mismanagement and negligence of the
Far West management and therefore should be borne by the shareholders.® Palm Shadows
was designed with two evaporation/percolation ponds. Pursuant to the approved design flow,
effluent produced from the treatment process should have evaporated into the air or percolated
into the soil. As the Company's witnesses, Andrew Capestro and Gary Lee acknowledged,
Palm Shadows does not percolate because it was built on clay soils, which do not percolate
when saturated.'® According to Mr. Lee, the Company’s engineer:

Palm Shadows could not handle either existing or the projected effluent due to

clay soils....testing confirmed that clay began approximately ten feet below

grade, and continued for another thirty to thirty five feet, to approximately forty

to forty-five feet below grade...the clay was of a type that would not allow any

percolation after it became saturated. The thickness of the clay also prohibited

the use of a vadose recharge well."!

Mr. Capestro initially testified that the Company did not construct Palm Shadows and
was not responsible for its poor construction.'? He claimed that a developer with whom Far
West had no past or current relationship built Paim Shadows. Id. He testified that Mr. Bruce
Jacobson, a licensed engineer, certified the design and construction for the builder and that
Far West took over operations of Palm Shadows post-construction. Id.

Contrary to Mr. Capestro’s testimony, Far West submitted the original application to
build and operate Palm Shadow in June 1998." Far West's president, Brent H. Weidman

signed the application stating the plant would be completed and in service in September 1998.

The application confirmed that Far West retained Norman Bruce Jacobson as the engineer on

®  The Shareholders are also the managers of the closely held private company. As such they are ultimately

qgsponsible for the Company’s capital outlays and any below the line expenses.
T: 589.

" R-25 Company’s Response to RUCO’s DR5.14

2 T:109

®  R-23 Aquifer Application Permit dated June, 1998.
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the project. According to public comment, the homeowners purchased their lots from Palm
Shadows Partnership, a partnership made up of Brent H.' Weidman, Donald Jacobson and
Norman Bruce Jacobson.'® Notably, Mr. Weidman was also President/CEO and a Director of
Far West and President/Vice President and a Director of H & S, at the time.'® Contrary to Mr.
Capestro’s assertion that the companies were unrelated, at the time Palm Shadows was
constructed, Mr. Weidman was President of Far West, H & S Developers and a partner in the
development company, Palm Shadows Partnership. Id. In addition, Mr. Jacobson, the engineer
who certified the design of Palm Shadows was a partner with Mr. Weidman in Palm Shadows
Partnership. Id. The documents of Arizona Department of Environmental Quality (“ADEQ”")
reflect a clouding of interests. It is clear, that the companies were related parties, but the fact
that ADEQ documents reflect Far West was the original permitting party, the parties were not
only related, their interests were merged.

Although Mr. Capestro initially disputed Far West's responsibility for constructing Palm
Shadows on non-percolating soils, he ultimately acknowledged the wastewater treatment plant
does not work, and the Company is responsible for the nonfunctioning plant.'” RUCO believes
the management and shareholders, not the ratepayers, should pay for extraordinary expenses
associated with effluent removal from Palm Shadows. ' As such, the Commission should not

consider the effluent removal expenses to determine cash flow in this interim rate case.

4 See Exhibit R-23 and 24. T: 590
®  See Attachment A- Excerpt from public comment of Mr. Gary Frye docketed March 17, 2009, which
includes a copy of the ratepayers purchase agreement Palm Shadows Partnership and a copy of a
Development Agreement signed by City of Yuma and the partners of Palm Shadow Partnership: Bruce
and Donald Jacebson and Brent Weidman dated October 28, 1998.

See Attachment B, Annual Report of H & S Developers dated September 18, 2008. See also
Attachment C, Annual Report of Far West dated September 18, 1998.
7 T:589.
* T:1089
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The Company asserts that Staff agrees with its position. The Company misstates the
evidence. ;rhe Staff's witness, Gerald Becker, testified that even considering the extraordinary
expenses, the Company had sufficient cash flow to cover its operational expenses and debt
service.’® Mr. Becker further testified that the Company did not have an emergency
necessitating interim relief. Id. Mr. Becker testified that if the Company’s action or inaction
resulted in shortfalls in its capital budget, management needs to raise capital or pay for those
expenditures through means other than seeking it from ratepayers through financing or equity
mechanisms®

3. The Company is not insolvent.

The Company claims it is unable to meet its obligatii)ris in the ordinary course and
therefore is insolvent. Company's Closing Brief at 16-17. More specifically, the Company
claims that it is unable to pay property taxes of $300,000 due as of May 1, 2009.2' The
Company also implies in its brief that it may be unable to pay its debt service. Id. at 19.

Mr. Rigsby calculated the Company'’s free cash flow of $674,756 in 2007 and free cash
flow $939,066 in 2008. By Mr. Rigsby's analysis, the Company’s financial position improved
between 2007 and 2008. Mr. Rigby’s calculations assumed payment of $326,702 in property
tax expense as well as $1,925,000 in principal and interest payments.??. Likewise, when Mr.
Becker calculated free cash flow of $781,702 for 2009, his estimate of free cash flow

presumed payment of ordinary businesses expenses including taxes and debt service.

9 T:1184-85.
2 T:1186-1187, 1193-95, The Staff Report included an alternative recommendation of a 43 percent
increase in revenues. Mr. Becker testified unequivocally that there is no emergency and Staff is not
£$mmmending interim rates. He testified: “the recommendation is not to grant interim rates.” T: 1194.
A-11
2 R-3, Testimony of William Rigsby at 15. See also Schedule. WAR-1. »
% 5.1 Staff Report. Staff's witness, Gerald Becker, estimated the Company’s free cash flow for 2009 as
$781,702 after deducting annual interest and principal payments and below the line interest income of $162, 379.
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The Company has sufficient cash flow to pay its debt service and operational expenses.
If the Company has encountered shortfalls, it is because its management failed to prioritize
operational expenses and debt service. As both Mr. Rigsby and Mr. Becker indicated, the
principals of Far West have failed to manage and prioritize its obligations.?* From RUCO'’s
perspective, poor planning on the part of Far West's management team does not constitute an
emergency necessitating approval of the Company’s request for a 101 percent increase in
rates from ratepayers.

The Company also asserts it is unable to pay $100,000 to the Yuma Mesa Irrigation
District (“Yuma Imigation”) for 2,500-acre feet of additional water.?® By the Company’s
admission the additional 2,500 acre-feet of water is unused. Id. The Company is asking
current ratepayers to pay a 101 percent increase so the Company can pay for water that
current ratepayers do not need. RUCO asserts that the additional water is not used and
useful and therefore the Commission should not consider the unpaid Yuma Irrigation bill when
determining the Company’s free cash flow or need for interim rates.

if the Company is facing such cash flow shortfails, the Commission should question why
the shareholders’ affiliates have not paid the Far West amounts owed to relieve some of the
purported cash flow difficulties. More specifically, why have the shareholders’ affiliated golf
courses failed to pay outstanding irrigation bills to Far West. H & S an affiliate owned by the
shareholders owns three golf courses, Las Barrancas, Foothills Executive and Foothills Par

3.2 As of February 2009, Mr. Capestro acknowledged that the golf courses owed Far West in

Recalculating Mr. Becker's figures to include interest income reflects a 2009 cash flow of $944,081. See also T:
1201-1203.
2 111210 }
% T: 486, Although Mr. Capestro originally testified that the entire balance was due and owing, he subsequently
revealed he had worked out a payment plan with Yuma Irrigation for partial payments.

® R-5, Accounts receivable for golf course.
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excess of $253,172.27 Mr. Capestro claims that the unpaid golf course bills are setoff by work
H & S does for Far West. Id. The Company’s financial statements refute his position. The
financial statements compiled by Far West's accountant list H &S’s unpaid golf bills as an
account receivable owed to Far West.?® if Far West had applied a set off as suggested by Mr.
Capestro, H & S's unpaid golf bills would not be recorded as a Far West account receivable.

4. There is no precedent compelling approval of interim rates.

The Company claims that it is entitled to interim rates based on a precedent established
by the Commission in July 1999 when it granted Far West's water division interim rates in
Decision No. 61833 (“FWWS 1").22 Far West's argument suggests that the Commission may
not decide each rate case on its own merits and that the Commission is bound by the rate
orders issued in the prior Far West dockets. @ The Company's position is contrary to
established law.*® The issues presented in a rate proceeding, the positions advanced by the
parties during the proceeding, and any other factors that the Commission deems relevant may
all contribute to different treatment at different times, if warranted.3' For example, in FWWS 1,
the Company spent or committed to spend $4.0 million toward repairs. The current project is
funded by IDA bonds, which will be repaid entirely by the ratepayers. The Commission’s order
approving the IDA funding allowed the Company to repay its shareholders 100% of theAshort-

term bond anticipation notes they secured, leaving them with no current investment in the

Z T 164171,

% R-18 and R-19, Response to Staff DR 1.1. ad 1.2.

2 In the matter of Far West Water and Sewer, Docket No. WS-03478A-99-
0144, Decision No. 61833 dated July 20, 1999.

Morris v. Ariz. Corp. Comm’n. 24 Ariz. App. 454, 457, 539 P.2d 928, 931 (1975) (The ratemaking process

does not lend itself to rule formulation because the relevant factors may be given different weight in the discretion
of the Commission at the time of the inquiry.)
3 |n Scates v. Ariz. Corp. Comnv'n, 118 Ariz. 531, 534, 578 P.2d 612, 615, (1978) and Simms, 80 Ariz. at 150,
294 P.2d at 382, the appellate courts indicated that the Commission should consider all relevant factors when
setting rates. In both cases, reviewing courts criticized the Commission for mechanical, formula-based rate setting
that failed to consider all available information.
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capital project. Moreover, Far West affiliates are profiting from the capital improvement project.
The Company admits that its affiliates received $2.5 million dollars in construction contracts.?
The Company further admits that H & S affiliates received approximately $244,424 for effluent
removal.®®

In FWWS 1, the Company sought interim rates to qualify for low-cost, long-term funding
from WIFA. In this case, Mr. Capestro claims he is unable to procure lower interest rate loans
or stimulus funds. In FWWS 1, RUCO recommended interim rates to bring the Company to a
DSC ratio of 1.5.% In this case, the Company’s DSC ratio in 2008 was already 1.49%.

The Commission decides each case on the record before it. The Company has not
demonstrated that the Commission’s decision in FWWS 1 binds the Commission to certain
determinations in the current case. RUCO submits that FWWS 1 is not precedent and the
Commission should judge each case on its own merits. %

The Company also asserts that Decision No. 70667 that provided interim rate relief to
APS binds the Commission to approve interim rates in the instant case.’ Again, the
Company'’s position is contrary to established law.3® Moreover, the two rate cases are factually
distinguishable. APS is a publicly traded company, which sought interim rates to avoid a
reduction in its bond rating or a downgrading of stock, which would inhibit its ability to raise
equity funds and develop renewable energy sources as required by the Commission. In its

ruling, the Commission specifically stated APS needed interim rates to ensure its access to

A-15, H & Developers, Payments for Construction
33 .
T:917
¥ T.637 '
35 In the matter of Far West Water and Sewer, Docket No. WS-03478A-99-0144, Decision No. 61833
dated July 20, 1999 at 6.
% T:1159,
3 In the matter of Arizona Public Service, Docket No. E-01345A-08-0172,
Decision No. 70667 dated Dec. 24, 2008.

% Morris v. Ariz. Corp. Comm'n, 24 Ariz. App. 454, 457, 539 P.2d 928, 931(1975).
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capital funds to provide service, via renewable energy expansion as ordered by the
Commission.

Here, Far West is not a publicly traded company seeking an equity infusion from the
issuance of bonds or shares. Far West is a privately held utility owned by two shareholders
who seek interim rates to avoid making an equity infusion. The Commission decides each
case on the record before it. The Company has not demonstrated that the Commission’s
decision in APS binds the Commission to certain determinations in the current case. RUCO
submits that the APS order is not precedent and the Commission should judge each case on
its own merits. 32

B. THE COMMISSION SHOULD NOT CONSIDER THE COMPANY'S
CAPITAL BUDGET SHORT FALLS.

1. The management and/ or shareholders are responsible for the capital budget.

According to the Company, it owes past due balances of $3,350,933 to its vendors and
needs $1,272,663 to complete the ADEQ compliance projects. In total, the Company claims it
needs $4,623,566." Mr. Capestro testified that without payment of the past due balances,
with few exceptions, vendors would not complete remaining construction projects. Id. RUCO
strongly objects to the imposition of interim rates to complete the Company’s capital projects.
The Company spent $3,739,247 on non-ADEQ Sewer and Water projects, which is roughly
equal to the amount the Company owes in accounts payable.*' If the Company had not
fnisspent the IDA funds on non-ADEQ projects, the Company would have sufficient funds

available to manage the remaining work. Id.

¥ T 1159.
40" A-11 Summary of Amounts Owed and Necessary to Complete.
“1 R-31 Non-ADEQ Expenditures, T: 1074-1076
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The Company claims that the shortfall in its capital funds constitutes an emergency
requiring approval of interim rates. RUCO disagrees for two reasons. First, RUCO asserts
and Staff concurs that the Company’s capital budget is the responsibility of shareholders.*
Gerald Becker, Staffs witness, testified that capital budgets are the responsibility of
shareholders and should not be used as a basis for determining interim rates.** As Mr. Becker
explained, operating budgets are the responsibility of ratepayers as they reflect the cost of
service. Id. RUCO agrees with Mr. Becker and asserts that capital expenditures should not be
funded at the expense of captive consumers.

RUCO also believes the Commission should disregard the Company’s purported capital
shortfalls because the shortfalls are a direct result of the shareholders’ mismanagement and
greed. In Decision No.\69950, the Commission approved the Company’s $25.2 million IDA
bond issuance.** The Commission authorized the indebtedness for three specific purposes:
1.) sewer system improvements necessary to comply with ADEQ Consent Orders; 2.) retire a
1999 WIFA loan; and 3.) retire other short term debt incurred in December 2006 to undertake
emergency sewer plant upgrades and improvements necessary to comply with the
requirements imposed by ADEQ.* The shareholders admittedly spent funds intended for the
ADEQ projects on other non-ADEQ related projects. RUCO believes the Commission should
deny the Company'’s request for interim rates to supplement the misspent capital funds. In no
event should captive ratepayers be required to pay a 101 percent increase in interim rates to

subsidize the shareholders’ poor decision-making. Granting interim rates to backfill the

2 Typically, the capital budget and capital expenditures are the responsibility of management, but in this
case the Far West management and its shareholders are the same because Far West is a closely held,
developer owned utility.
® T:1187-1195
z R-1, Application (Financing), Docket No. WS-03478A-07-0442, Decision No. 69950 at 2.

Id.
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misused funds would only serve to reward Far West for its circumvention of Decision No.
69950.

The Company asserts that the Commission should ignore the sharehélders' misdeeds
in determining the emergency. RUCO disagrees. [f the Commission is going to consider the
Company’s capital budget shortfalls, it should also consider the manner in which shareholder
mismanagement, negligence and greed contributed to the shortfalls.** RUCO believes and the
record reflects that the capital budget shortfalls arose from the Company’s repeated errors
motivated by greed, a failure to prioritize and mismanagement.

a. Mismanagement and Poor Prioritization

The Company asserts that during the summer of 2008, it became aware of cost
overruns and the need for additional funding.*’ The Company's characterization of “cost
overruns” implies that its capital budget shortfalls arose from increased construction costs. Id.
The implication is false. In fact, the Company's initial difficulties arose from its failure to abide
by Decision No. 69950. The Company used $1,883,593 of the IDA proceeds to fund water
related projects (including Design & Construction of the 44th Street Water Main Project) which
were not priorities authorized by the Commission’s order.® In addition, the Company spent
$357,059 on software programs for asset management and mapping, billing and fuel
dispensing. “° The Company also spent $379,487.51 on a Fortuna Road improvement project.
Id. As the Company’s engineer admits, the Fortuna Road project was not an ADEQ project.®

The Company made the expenditures despite the clear language of the Commission’s order

% T:1118

7 T.489

“ A8at7

1d. Note: Asset Management, Mapping, Billing and Fuel Dispensing software expenses related to
water excluded.

® T 77374,
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directing the Company to spend the IDA funds on ADEQ compliance. [f the Company had not
spent $2,620,139 on the non-priority projects, the Company would have more than sufficient
funds to cover the $1,200,000 needed to complete the ADEQ related sewer projects. Id. The
Commission should not reward the Company with interim rates to pay for capital budget
shortfall created by mismanagement.
b. Greed

Many of the Company’s difficulties arise from the shareholders’ greed. For example,
the Company misdirected the ADEQ compliance funds to design larger plants at Section 14
Wastewater Treatment Plant, (“Séction 14"). According to the Company’s witness, prior to
entry of the ADEQ Consent Order, Section 14 was designed as 150,000 gallon per day (“gpd”)
plant and Palm Shadows was designed as a 200,000-gpd plant?! As part of the ADEQ
compliance order, the Cor'np'any was required to expand Section 14 to take the wastewater
from Palm Shadows. According to the Company, the peak flows of Palm Shadow and Section
14 occurs in the winter months between November and February of each year.’® The
combined peak flows of Palm Shadows and Section 14 was 209,000 gpd in 2004/2005 and
274,000 in 2005/2006. Id. Nonetheless, the Company redesigned Section 14 for 2.0 million
gallons per day (“mgd”) and built it to 1.3 mgd. The Company claimed it built the plant to 1.3
mgd at the behest of ADEQ. However, ADEQ's compliance director, Cynthia Campbell
testified that she negotiated the consent order and the Company offered to build the plant to
1.3 mgd and ADEQ accepted.®® She indicated that ADEQ did not demand 1.3 mgd design

flow for Section 14. Id. She further testified that the compliance department seeks design flow

51 R-9 Direct Testimony of Gary Lee.

52 R-17Individual Aquifer Protection Permit Application for Section 14 dated December 31, 2008 seeking an
increase from 1.3 mgd to 2.0 mgd.

% T. 446-447.
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sufficient to cover current flows and any previously granted “capacity assurances.” “Capacity

| assurances” are letters provided to property owners by utilities égreeing to provide services for

water, sewer or refuse disposal to the property owner seeking to subdivide property.®* In
Arizona, a property owner cannot legally sell subdivided land unless the owner can
demonstrate capacity assurances for water, sewer and refuse disposal services.>®

The Company asserts it needed 1.3 mgd design flow and ultimately 2.0 mgd design flow
to provide for previously granted capacity assurances. Ms. Campbell indicated that under
ADEQ rule, a utility could not grant additional capacity assurances until it has ADEQ approval
for permitted facilities.*® In this instance, the Company’s permitted capacity at Section 14 was
150,000 gpd until October 2008. Accordingly, the Company should not have granted capacity
assurances beyond 150,000 gpd until ADEQ approved the Section 14 permits.

Clearly, current ratepayers at Palm Shadows and Section 14 do not need a 1.3 to 2.0
mgd plant to meet current combined peak flows of 274,000 gpd. This begs the question of
why the Company would need 1.0 to 1.7 mgd more in capacity at Section 14. The answer is
greed. In fact, the Company designed the plant to 2.0 mgd and built the plant to 1.3 mgd to
accommodate future development. Notably, Far West affiliates own many of the future real
estate developments in the area. These developments include Schechert Estates, the
Ravines 1, 2 and 3, Las Barrancas 2 and 3 comprising a total of 940 proposed residential lots.
Moreover, some of the future developments are on land previously owned by Far West such at
Las Barrancas 1 and Arroyo de Fortuna 1-5. Although the Company’s witness, Mr. Capestro,
initially denied any connection with Las Barrancas or Arroyo de Fortuna, he ultimately

acknowledged that Far West affiliates own or previously owned the land, which includes an

% Arizona Administrative Code R18-9-E301(C) (1)
% AR.S. §§32-2181, 48-6411.
% T. 440. See also A.A.C. R18-9-E301
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additional 505 lots.>” RUCO believes the affiliation is important because to sell raw land with
subdivision capacity, the affiliates needed capacity assurances from Far West. Far West could
not give capacity assurances without permitted capacity.®® ADEQ permitted Section 14 for
150,000 gpd. To meet the demands of Section 14 and Palm Shadows at their combined peak
flows, the Company needed 350,000 gpd.*® To gamer the best price for land they wished to
sell and to develop subdivisions on land they wished to retain, the affiliates needed additional
capacity at Section 14. Without the over sizing of the Section 14 plant, the affiliates would not
be able to sell the raw land with subdivision development capacity or develop their own
subdivisions. Dictated by greed, Far West shareholders and managers designed Section 14
for 2.0 mgd to meet the needs of their affiliates.*® The Company spent at least $420,000 to
engineer the expansion of Section 14 from 1.3 mgd to 2.0 mgd.5! Mr. Capestro asserts Far
West paid the engineering costs before it knew of the capital budget shortfalls. Id. His
statement is false. According to the Company’s report on IDA construction distributions, the
engineering expénses associated with the expansion of Section 14 occurred between August
19, 2008 and September 8, 2008, after the Company admittedly knew of the capital budget
shortfalls for the ADEQ mandated projects.*> Moreover, to expand the plant from 671 gpd to
2.0 mgd, the Company spent $200,000 of IDA funds to purchase land from Schechert Trust,

an affiliate to build three vadose recharge wells.®® Notably, they spent the IDA funds on this

7 T:161-162, 520-22.
Arizona Administrative Code, R18-9-E301(C) (1).
Include 280,000 gpd existing peak flow plus 20% engineering margin as recommended in ADEQ Bulletin 11=
gopproximately 350,000 gpd.

T: 522.
T:513-514.
€ A-8 Request for Disbursement at
& According to the Company’s engineer, Gary Lee, ADEQ permitted Section 14 for 1.3mgd in phases. In
Phase 1, ADEQ permitted a design flow of 671,000 gpd due to inadequate land or wells in which to place excess
effluent. ADEQ required additional recharge wells because the affiliate’s golf course ponds were too saturated to
accept additional effiuent.

59
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non-ADEQ project on October 14, 2008 well after they were aware of the capital budget
shortfalls.®* The Company built the plant to 1.3 mgd having spent $4,146,672 to date and
owing an additional $2,416,002.%° The shareholders are motivated by self-interest and greed.

The Commission should not compel the ratepayers to fund the shareholders’ personal gain.
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The ADEQ order requires nominal changes to the Marwood plant.%® Far West

made significant expenditures to redirect Marwood flow to Section 14. The question is

'why. The answer is shareholders’ self-interest and greed. Far West shareholder, Paula

Capestro, is developing 460 residential homes at El Rancho Encantado with her
husband, Andrew Capestro.*” In order to develop the El Rancho Encantado, the
Capestros needed capacity. Their property is located in the Marwood plant service
area.® There was no capacity at Marwood to accommodate the additional development.
To ensure they could develop El Rancho Encantado, the shareholders overbuilt Section
14 to accommodate redirected flow from Marwood. The shareholders used
$607,381.75 of the IDA funds to develop the infrastructure (Paula Street Lift Station) to
redirect flows from Marwood to Section 14.% In 2007, Far West misspent $200,000 on
this non-ADEQ project to purchase land from an affiliate.’”® Far West spent an
additional $400,000 of IDA funds on this non-ADEQ project between August and
September 2008, after it was aware of capital budget shortfalls impeding completion of

the ADEQ mandated improvements. ld at 5-6.

A-8 Disbursement Requests at 6.

A-8 Disbursement Requests and A-11 Summary of Amounts Owed and Necessary to Complete.
R-1, Financing Application, attachment 3.

T: 520 and R-10 Company’s response to RUCO DR 5.07

23882

area, as of October, 2007, El Rancho Encantado was not listed in the Marwood CC&N. See R-29.
°  A-8 Disbursement Requests. :
" A-8 Disbursement Requests at 7.

-16~

A-20, Service Area map. Note: Although the Company lists El Rancho Encantado in the Marwood Service
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In addition to these expenditures, Far West also paid Gary Lee to engineer a low-
pressure system for El Rancho Encantado. Gary Lee, the Company's engineer
submitted testimony in support of the Company’s request for permanent rates.”’ In his
testimony, he admits designing the low-pressure sewage systems at two subdivisions
for Far West. Although Mr. Capestro testified, that Far West did not pay the engineer to
design low-pressure systems in private subdivisions, the summary of Request for
Disbursements include a disbursement of $257,000 on November 6, 2006 to Coriolis for
engineering the “El Rancho Encantado LPS."? Mr. Capestro acknowledges the
disbursement was an error and testified that the funds were returned, but there is no
subsequent entry reflecting the reimbursement of the funds. Id. The Commission
should not reward the Company for spending financing avéilable for ADEQ compliance
on non-ADEQ related projects. Granting interim rates in these circumstances is
offensive to the principles of fairness and equity.

Prior to the ADEQ order, Del Oro had a design flow of 300,000 gpd. Pursuant to the
ADEQ order, the Del Oro plant had to absorb 40,000 gpd redirected flows from Del Rey and

Del Royal.”

According to the Company, the total average monthly flow at Del Oro under its
new permit is 127,500 gpd.™ Yet, the Company redesigned Del Oro for a flow of 495,000 gpd.
Id. Mr. Capestro admitted the additional flow would permit the éddition of 1,780 new
residences.” It is inequitable to expect ratepayers to pay a 101 percent rate increase to

backfill the capital shortfalls created by the shareholders’ mismanagement and greed. The

™ R-9 Direct Testimony of Gary Lee

2 A-13 Requests for Disbursement No. 8B dated November 6, 2006.
;i R-1 Financing Application, attachment 3.
R-21 at 16.
™ R-12 Minutes of Mesa del Sol Property Owners’ Association of Annual Membership Meeting on
February 19, 2008

-17-
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costs for future development should fall upon the subdivision developers, (i.e. Far West
affiliates) and future ratepayers.
2. Shareholders’ have placed their interests above the needs of the ratepayers.

The Company’s witness, Mr. Capestro testified that Far West needs $1.2 million to
complete the ADEQ projects and has $3.4 million in accounts payable to its ADEQ project
vendors. At the same time Far West claims to have capital budget deficiencies preventing
payment of ADEQ project vendors, it has made large payments to H & S and its shareholders.
During 2007, one year prior to filing the request for interim rates, Far West paid shareholder
affiliates $1,462,684 million dollars.”® Moreover, in 2008, Far West paid shareholders affiliates
$920,651 for accounts payable and repaid, in full, a long-term loan of $;571 244 owed to
shareholders. In total, between December 31, 2007 and December 31, 2008, Far West paid
its affiliates approximately $1.4 million.”” The amount of the payments raises the issue of why
shareholders prioritized payments to themselves before payments to third party vendors.
RUCO believes the answer is greed. As Mr. Rigsby concisely stated:

If these [shareholders] thought they could solve the problem with other people’s money,

| think probably they would if they thought [an interim rate case] was a way they could

do this without having to invest their own funds... ™ _

The shareholders placed their interests above the interests of the ratepayers. The result
is a capital budget shortfal. The Commission should not reward the shareholders with
revenue from ratepayers to compensate the capital budget drained by the selfish interest of its

shareholders.

® R-18, Response to Staff DR 1.1 at 5.
7 T: 1189
% T 1107
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CONCLUSION

The Commission should deny the request for interim rates because on a total company
basis the Company has sufficient cash flow to péy its operational expenses and debt service.
In making this determination, the Commission should not consider extraordinary expenses
such as the cost of effluent hauling or accounts payable to Yuma Irrigation for water the
ratepayers do not use. The Company is solvent and there is no emergency necessitating
approval of interim rates. Likewise, there is no legal prece‘dent compelling a 101 percent
increase in rates.

Capital budgets are the responsibility of management and/or shareholders. As such, the
Commission should not grant interim rates to backfill the shareholders’ capital budget shortfall,
particularly when the shortfall results primarily from the shareholders’ mismanagement, greed,
non-compliance with a Commission order and a failure to prioritize. ~ Accordingly, RUCO
hereby requests the Commission deny the request for interim rates.

RESPECTFULLY SUBMITTED this 8" day of July 2009

Dan Pozefsky, Chief Counsel
Michelle L. Wood, Counsel

AN ORIGINAL AND THIRTEEN COPIES
of the foregoing filed this 8th day
of July, 2009 with:

Docket Control

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007
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COPIES of the foregoing hand delivered/
mailed this 8" day of July, 2009 to:

Jane L. Rodda

Administrative Law Judge
Arizona Corporation Commission
400 West Congress

Tucson, Arizona 85701

Lyn Farmer

Chief Administrative Law Judge
Hearing Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Janice Alward, Chief Counsel
Legal Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Ernest Johnson, Director

Utilities Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Robin R. Mitchell, Attorney .
Legal Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Norman James

Jay Shapiro

Fennemore Craig, P.C.

3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012-2913

By
rmestine Gamble
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March‘l6-, 2000

To AnzonaCorporatlonCommssxon DUCKtT CDHTRJL =

j'Phoenix-,Azssom-

. The followmg is- a.nother pnme example of Far West s classxc property development 2l -
" . -approach. The subdivision developer, who was the President of Far West Water & Sewer . 'j e
.+* " Company, was also thé “licensed real estate broker” for the Vista Del Sol subdivision. (see o
;" - attached Purchase Contract & Receipt). So, (1) subdivision lots completely sold, very
- *-good planning on their part. (2) Palm Shadows Wastewater Treatment Plant fail
~% " planning at all (3) Customers complain about odors and still 5 lot owners cannot burld
.+~ " due to building moratorium . Plus, Far West wants to mcrease sewer fees by 214% _
P correct these and other problems Byers Be What s wrong wrth tlus prcture? S

OR\G\NAL LT e

RP‘LEIVED

ZEE‘I MAR !'l P 12 20 /
47 LORr corzmsu‘ '

 Attn: Commissioners -~ .0 ¢
'1200W.WashmgtonSu»e¢t_ T

By From GeraldR.Frye

~

. —-:"".,"-'Sub_)ect My letter dated Ma.rch 12, 2009 ooncernmg Palm Shadows Wasteweter

Treatment Plam, Far West Water & Sewer Company -Yuma, AZ

S : _'DearChmrmanMayes

‘ Ny Due to my ongomg review of the Palm Shadows Plant, as 1t relates to the Vrsm Del Sol g
IR Vsubdmsmn, I want to mform you of my current ﬁndmgs and related mformatlon ' T

‘ '.The mformatlon on Item A. l of my Ma.rch 12 2009 letter, needs more hrstory added.
Along with ADEQ’s authorization of the Palm Shadows Wastewater Treatment Plant, R
. Yuma County also authorized the Plant by a “Special Use Permit“. And, the city onuma =
;" _rezoned the land for “the operation of a wastewater treatment plant™ (see attached o
<. Development Agreement). So, it appears those agencies, as well as ADEQ, are - -« .~ :
S responsrble for the doomed Plant being constructed at that site and, they should be
- referenced in Item A. 10. of that letter. Therefore, in my opinion, those agencies. are
. " _responsible for the $500,000 +/- Palm Shadows Wastewater Treatment Plant fmlure -
.. (paid for by subd.msron property owners) and, they should be responsrble of correctmg
L the problem. Like oonnechng the cmes West Dunes facxlxty, e AT A




-+ T've taken time to look through news paper articles and other mfo'rmatlo'n available onthe . =~
. .ongoing Far West sewer disaster. If you look at them “one by one™ as they developed, - -
- they don’t seem too outrageous. But, if you look at them in total as “the big picture™ itis. ..
 very depressing that something like this could continue for so long. The right hand didnt =
-~ know what the left hand was doing. Some of my attachments are statements made by
; ‘vanous agencles conoermng Far West Water & Sewer Compames state of aﬁ'alrs

" Fmally, my assessment of Far West’s problems is becommg more clear: there is e

- something along the lines of the “Good Old Boy” syndrome that has been taking place in - i
- :the Foothxll Area for some time. Allin the name of development and tax revenues. . N

Smcerely, :

. GeraldR.F
- . 9565E.33"Street' - . -~ ..
¢ Yuma, AZ 85365 . ..

: cc US SenatorJohnMcCam st _
s Arizona Governor, Jan Brewer -~ . "
" Arizona Department of Environmental Quahty, Dnrector
- Arizona Residential Utlhty Consumer Oﬂice Du-ector
. 'Clty onuma, Mayor -~ e
e County of Yuma, Admmlstrator "’




o Thcbalawcoﬂhcpmobasemmbepudas follows,lomz. :

<L B _f '_ R _ . PurchaseContract

S and Recelpt

s PolmShadowsParmership . .. % o oo Yuma,Anzma " DATE . .° 16:Mar2002°
. 1334 South Sth Avenue . - - . o . oL T : D
" - Yuma, Arizana 85364

LT emmaso .
mscarvsomom »-“Mmﬁuw@ CPWROS -~
I Tthumof Fwehundmddolhn S 7 S DOLLARS (3 -500,00 ) lnthcformof ' Eﬁ’i‘ check . .

Aseamwlmowymdpntpurdusepnceoﬂhetoﬂowmgdwmbedpmputy mmdmd:chmtyonmSweofAnmmm :

Lot 419 Vtsta Del Sol Unit #4, fct the full purchase pnee of

T\vcmye:ght?hmmndle-hmd'edF@[ o DOLLARS (s 28,550.06)
R Co " JACOBSON COMPANIES BY ' Ruth Wiscman

g 28 550.00 . tgabovedcposltwrﬂlYUMA‘l'lTLE&TRUST
S 500.00 Eunatdmn :
' S 2805000 CuhutdoseofesauwﬁmlommthankofAmmca

lnletutondefaredplymmuthemd o T 'puuntpu'unmnn,ﬁum _puyablc

. T 1S HEREBY AGREED:  First, that in the event said purchaser shall fail o pay the balance of said purchase -
L pnce,oreomplcteundpwd:ucasherunpmwded.dwseﬂermaydanandspeaﬁcquummofd\umm.ormy -
B "rctamﬂleammtpmdhmmushqu:dacedandlyeeddunaga,ulu:mayelect ' CL

o Second Thcpumhsumdscllﬂagmethantmculleto!hsabuvcpmpatybedcfwuve.nmdydaysfmmthu
o _'_-nmeml)beglventhesdler or his agent, to perfect same. lfsudhﬂemnubepufmdmthmsudmhnutcm
o moncymptforbu’emshnﬂ,upondﬂmndofﬂnwmlnsa beteuunedtoﬂ:epmchasumddusmmcumled .

- Third: Tba:lhecvdmceofmlelsmbeaTxﬂehsmncePohcylssuedbyYUMA'I'ITLE&TRUSTinsmng
purchasa'mtbefuﬂammmofthcpmcbascpnccsbmmhcm,mdwbcusuedandpudfmbythcxllrsaldudz
'-»‘;msmoepollcywslwwnﬂctosmdpmumwbesubjecttoﬁwwualucepbmuconumedmthercgularfumofwnu’s T
“_"pobcyofuﬂemsuranoemusebyYUMATFTLE&TRUSTandsubjeawbmldmgmdolhammvewvmmsoflwd

A mnunngtolheuseofsaldpmxsumdmmbmm,ummdmmmsamhumunﬂectmgsmdpwpmyas
' _i;»follows Nonc . : BETRRSTE L
o Closmgshnllbenolnmthan s
:"",".’provxSIOndxereof UL

.'l-m'n;zooz', subject_‘lo‘ éwdcnsiéﬁé sgj foqh in sc‘rowmsmﬁoh's ad the wwellql.iqn

R Fourth: tis understood md agreedihal thcpumhasensoflegal age andmatsudpropatyhasbeenmspecwdbyl}w < -
TN :purchaserormepurc!usu"sdulyauﬂwnnd:gcm thnll]usamels,nndhasbecn,pumhasedbythepmchnsaasmemuh ofsmd

-+ . inspéction and not upon any representation made by the sellér, or any selling agent; or othier aget of the seller, and the purchaser -

. ’hereby. cxpmssly waives any and all ¢laims ford.umgts becauscohnyrepmscmnmmadebymypcrsonwhmocva-other ;

; _: " than as conlamed in this agmcment, and the seller or his agent shall not be responisible or hable [‘or any mduccmcm pron:usc -
o ;repmemanon. agreemcm, condmon of snpulahon not specnﬁcany set fcnh lwrcm. PR :

S Flﬁ.h‘ -That thc taxcs murance rcnl.s ctc a.ﬁ'ecnng sud pmmses sba]l bc promedto lhc close of escrow

- Smh Thxs oontract shall bewmc bmdmg only whm cxecutod by thc pumhnsa und by theseua and shau bc in .' )
. force and effect from the date of such execiition.




I ——

e e o e

) Su enth:. Timeis dcclured tobe the essence of th:s conu'act

Eighth: This eamest moacy is tobedcposlted wu:h YUMA TITLE& TRUST and all other finds to be pmdbythe
parties hereto are to be paid in escrow to YUMA TITLE & TRUST and the partics hereto agree to pay, in équal portions,
. the fee forescmwservmmwmwummth(hwmmmmdthepwdmsaamwpayth:costsofmdmgmy

_instruments which duwt}ywnvcyuﬂewtbcpumhasawhxd\evmmthengm oidxepmhasamd:mprmuscs,orwhxch
-+ ‘evidence any deferred bulmdueupouthxspmchase .

- Ninth: The partics hereto agree also {within 10 days from t.bcda:co{mptanaehcreofby sc!la)mexecutc
.. escrow instructions to YUMA TITLE & TRUST upon its ordinary form forl.beguldmweorsmdcawmdwhmdlmg
ofthxstnmsacuon. provxdmgthem::ofsudmwmsmncnonsdonotoonﬂmwnhﬁmumsandcondmoushaeof

Tenth: : ThcsellengecstodehvawuusewbedchveredtoYUMA'I‘I'I'LE&TRUSTallmsmmmtswhlchare
- required to carty out this contact and to cause seid Title Company to issue the insurance policy heeein provided for; and

. thecon\c}ameofthasepmmsabyd:esellatoﬂwpumbasushdlbcbymmtydwd,subjecttotheeondmonsoflm:
agreemeat. © -

-

Elevemh Thu dcposn is acwpwd :ubject to prior sale and subjea to approvnl of seller

THE PURCHASER MUST BE GWEN ACOPY OF THE PUBLIC REPORT OF THE ARIZONA DEPARTMENT OF REAL
o ESTATE PRIORTO THE SlGNlNG OF THIS DOCUMEN'I'

... fT'1S UNDERSTOOD THAT DONALD E JACOBSON AND BRENT : WEIDMAN ARE LICENSED REAL ESTATE
. BROKERS DEALING AS PRINCIPLES HEREIN, | R .

THE PURCHASER OR LESSEE !{EREUNDER HAS THE LEGAL RIGHT TO RESCIND (CANCEL) THIS AGREEMENT

" .. WITHOUT CAUSE OR REASON OF ANY KIND AND TO THE RETURN OF ANY MONEY-OR OTHER CONSIDERATION
“.” UNTIL MIDNIGHT OF THE SEVENTH CALENDAR DAY FOLLOWING THE DAY THE PURCHASER OR LESSEE. - _ - S
" EXECUTED SUCH AGREEMENT BY SENDING OR DELIVERING WRITTEN NOTICE OF RESCISSION TO THE SELLER,
- FURTHER, IF THE PURCHASER OR LESSEE DOES NOT INSPECT THE LOT OR PARCEL PRIOR TO THE EXECUTION

OF THE AGREEMENT, THE PURCHASER OR LESSEE SHALL HAVE A SIX-MONTH PERIOD TO INSPECT THE LOT

. - 'OR PARCEL, AND AT THE 'I'IME OF INSPECI'(ON SHALL HAVETHE RIGHT TO UNILATERALLY RESGNDTHE
: ."AGR.EEMENT S

We (l) the undersxgned cemfy lhewe have mspecied l.hc lot(s) to be pumhnsed before signing d-us cunh'uct

e 0} agreewpmdmsednabweducnbedpmputymdwlummdwndmhummwd,pmudcd : o
.acceptance of this agreement by seller, orlusuuﬂwtmdagcm_tsmﬂopnorbefm Sl 16-Mar-2002 - .

. "Seller - Palm Shadows Partnceskip

By | -L -

" BASEPRICE ~ = - . "
"~ FENCE -

.. SEPTIC PACK R L
GRADEANDGRAVEL' L R U 4.550,00 .

28550.00
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SLISAN MARLER

EXH]BITA FEE ff- 1998 — 29
' ' ‘.11l04l19930 1}::: ngES: 000’
| DEVELOPMENT AGREEMENT v oty oF yoma - 8,
C - REC BY: ELlZABETH PDST -
o szta del Sol Recrea:trona.l Vehxcle SUdeVIbn.nu ] '
Weet of Avenue 101?., Highway 80

- THIS AGRBEMENT made and entered mto pursuant to A.nzona Revised Statutes (ARS) § 9-
~'500.05, by and betweeén Palm Shadows Parmhrsh1p ("OWNER"), and the CITY OF YUMA
(“CITY”), a mumclpal corporauon of the State of Anzona. - o L

RECITALS

: :The CITY adopmd its General Plan in 1983 and the use and development of the property is . |
consrstent w1th the goals and obJecuves of the Cxty of Yuma General Plan, as amended, and '

o TheOWNERls owner of eal property, Assessor’s Parcel No. 112-20-040, (“PROPERTY”) located
. 'im um:ncorporaxed lands which is terntory that is desrred hy the CITY to be annexed mto the '
o _boundanesoftheCITY and . . s S -

, “The CITY acknowledges thatIacobson Compames has been plannmg for several years, the desrgn .
.. .and construction of the Vista del Sol subdivision in accordance with Yuma County zoning, ,
o subdlvmon, and construction standards and that annexation may adversely impact the ﬁnancxal P
_ feamblhty of the prOJect by the requxrement of i r.mposmg Clty standards for deveIOpment, and S

B ,"The OWNER deexres eertam assurances andlor commmnents from the CI'I'Y upon a.nnexanon
o = _'I'HER.EFOR.E in consrderanon of the above recxtals the parues agree as follows o

- I '_f : The OWNER agres to consentto annexauon of PROPERTY mto the Cxty of Yuma pursuant . ;- - O

LT T 10 A R.S 9-471 _and to utilize City of Yuma water to serve the  project, and not: promote the . :

- expansion of the Far West Water Company s water servrce area mto the Clty of Yuma s -'
:_‘waterserwcearea R T R : C e

o H ;- The OWNER agreee fo prov1de tothe CITY at no eost, a ﬁﬂeen foot uuhty easement along
el "f’.’the‘Stetson Avenue ahgnment, e:ctcndxng across the enuIe mdth of the property N

Upon annexanon the CITY agrees to rezone t.he PROPERTY at no cost to the OWNEK the T

SR County C-2 zoned propertyto the City’s B-2 zoning district as set forth in Section 111 in the o

- 27+ + CITY's Zoning Code, and the remainder of the PROPERTY to CITY’s RVS zoning district *." *~
.2 as set forth in Section 075 in the CITY's Zoning Code. The CITY also agrees that once the . =

- "PROPERTY is rezbned to the City’s RVS zoning district, one single-family residence per- .\ -

:'_A;’Aparcel Iumted to either a: recreauonal vehicle, manufactured home or site built homeis - .-

. permitted. However, if2 parcel has an area of at least six thousand square feet one addmonal, T

recrea’uonal veh1c1e may occupy the parcel in accordance wnh the County s RVS zomng <




- ."__,dlstnct'regulatlons. 4

' .Addmonally, the CITY., agrees to rezone the south six hundred and sncty feet of the
' PROPERTY to the CITY’s C-2 zoning district for the operation of a wastewater treatment S
plant, as authonzed by a Speclal Use Pemnt granted by Yuma Cou.nty o s

= Upon annexation the CITY agrees  that the followmg development standards on the planned :
- Vista del Sol subdivision plat are to be considered grandfathered and acceptable to the CITY,

subject to requirements to comply thh all other apphcable Clty, County, State or Federal

© laws, regulauons or rules -

a S_n:e_et_ll[_dths The emsnng County standards of ﬁfty-foot w1dth nght—of ~way and thn'ty

'_ - . eight foot pavement width for local streets will prevail. The existing County eighty-foot
s nght-of way W1dth for mtd-secnon lme roads wﬂl preva:l and no medlan will be reqmred.

. b. th__ﬁg_r_,and_s_ﬂgﬂalks‘ The exmtlng Coxmty standards of rolled curb and gutter B

) excluswe of any sxdewalk reqmrement wﬂl prevaﬂ

CITY C1ty Ad.tmmstrator

nggnggg_ngn_Sjgp_e The exlsnng County standard of a 3 l retentxon basm slope w1ll -

‘ prevaﬂ

S w In'the event the Clty establishes a Pro Rata plan for the Bast Mesa
i -area, the Vista del Sol subdivision will be gxempt from | any Pro Rata fees or credits, with the - =
T except:on of ﬁm Pro Rata fees ata fee of $1 044/ac (smne as Czelo Verde and Ti'e Lakes of L

- The CI'I'Y agrees that the plat layout and desxgn for Vlsta del Sol Recreatxonal Vchmle -
* Subdivision as presented to the CITY on the date of this Agreement (Exhibit 1) is acceptable . ...
. .as prepared in conformance wrth Yuma County subdivision regulations. . Addmonally, the

- CITY agrees to recognize the Special Use Permit issued by Yuma County for the wastewater o
R treatment plant to be located on the PROPERTY _ - o

_Tlus Agreement wﬂl commence upon the date of its cxecutlon, and wﬂl tezmmate when the -
- '_f'obhganons of the parties with respect to the mprovements and use of the property contained © S
S..in ﬁns Agreement are fully comphed thh and the par'nes mmually provxde for tenmnanon. Dind

'All nonces, demands or other commumcatxons st be in Wntmg and are deemed to duly v _ R
S delivered upon personal delivery, or as of the second business day after mailing by United. . . -
- States maﬂ postage prepald, reglsteted or certrﬁed, return recexpt requested addressed as oo

Bruce Jacobson :
S Jacobson Compames
21334 8. 5th Avenue -

, »'Clty of Yuma . “ .
2180 West Fn-st Street




" 'change of address is deemed effecuve ﬁve (5) days aﬂer maﬁmg by the party changmg o
address '

VI Thrs agreement is not assrgnable unless both partxes mu’cually consent otherwrse in wntmg o
. o~ The requirements of this Agreement are bmd.mg upon the herrs, executors, admrmstrators o
successors, and assrgns of both parhes o A

o IX. '~IfertherpartyfaﬂsmrequuetheotherpartytoperfonnanyprovxsmnofthxsAgreemem,that' L
.~ fhilure does not prevent the other party from later enforcing that provision. Neither partyis -
- ~ released from any responsibilities or obligations 1mposed by law or this Agreement if the -
’ 'otherpartyfaﬂstoexarcrseanghtorremedy :
I
|
|

X The laws of the State of Anzona govern thrs Agreement as 1o vahduy, mterpretatxon, and =
. performance. ‘The parties must institute and maintain any legal actions or other judicial - o
proceeding arising ﬁom ths Agreement m a court of wmpetent _pmsdlctxon in the Yuma S
‘ ,‘-.County,Anzona. ' o , , . . IR

S « SR | § erther party brings an acuon or proceedmg for fzulure to observe any of the terms or.
© " - provisions of this Agreement, the prevailing party may recover, as part of the action or
_ proceeding, all litigation, arbitration, and collection expenses mcludmg, but not hrmted fo,
. w1tness fees court costs and reasonable attorney fees - : ,

XL fThts Agreement contains the entire agreement between the partlec and no oral or written. e
. ‘statement, promises or inducements made by either party or its agents not contained or - .
" . specifically referred to in this Agreement is valid.or binding. -\Il modrﬁcahons to thls SR
. Agreement must be in wntmg, srgned, and endorsed by the parues o '

i WITNESSED the pames exeeuted thls Agreement through then' amhonzed representanves on
'~l998 I R R S

.APPRQVED:_._ SO SR
Lo CITYOFYUMA . - o o0 BRUCE JACOBSON
DONALDJACOBSON
';BREN'I‘ WEIDMAN

Bruce Jacobson [

s{,

Sy aak ,
B "’,_Jo%eA.Wﬂson o
o :Clty Ad.lmmstrator '; .

ffo VNSNS
StevenW oore,?.
L i: Clty Attom

L :":_-Bngm.aK Stan.z
:-:Clty Clerk
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