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Attorneys for Black Mountain Sewer Corporation ST e
BEFORE THE ARIZONA CORPORATION COMMISSION

IN THE MATTER OF THE DOCKET NO: SW-02361A-08-0609

APPLICATION OF BLACK MOUNTAIN
SEWER CORPORATION, AN ARIZONA | MOTION TO STRIKE
CORPORATION, FOR A
DETERMINATION OF THE FAIR
VALUE OF ITS UTILITY PLANT AND
PROPERTY AND FOR INCREASES IN
ITS RATES AND CHARGES FOR
UTILITY SERVICE BASED THEREON.

Black Mountain Sewer Corporation (“BMSC”) hereby moves to strike from the
record the Second Public Comment of Robert B. Marshall (“Marshall”) docketed on
June 29, 2012 (“Second Public Comment™). There are several good reasons to strike this
filing from the record in this case.

First, it isn’t public comment. The Second Public Comment filing is captioned for
and was written and signed by Marshall’s attorney, who included 22 separate footnotes on
his way to making legal argument and requesting affirmative relief. In fact, one of those
footnotes indicates that Marshall himself was to add information, further evidencing that
he is not the author of his own so-called “public comment.” See Marshall’s Second Public
Comments at 5, n. 22. If Marshall wanted to participate in this proceeding and be
represented by counsel, he had an opportunity to move to intervene, as the Resort did.

Second, Marshall attempts to offer substantive expert testimony on technical and
regulatory matters, some of which are not even before the Commission in this docket. If
Marshall wanted to present expert testimony, he should have moved to intervene and

presented the so-called expert testimony in Phase 2 of this docket.
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Third, Marshall offers legal argument. It’s axiomatic — public comment does not
include legal argument with citation to multiple statutes and published judicial decisions
that allegedly support the relief sought.

Fourth, Marshall is seeking affirmative relief. See Second Public Comment at 6.
While Marshall is certainly free to offer public comment on why the relief sought by any
party should or should not be granted, as he did in his first public comment, he is not free
to seek all-together different relief. If Marshall wanted to seek affirmative relief, he
should have moved to intervene. As a party, Marshall could have sought relief and offer
legal argument in support. He didn’t, and should not be heard to do so now.

In sum, Marshall’s Second Public Comment is improper. Consequently, the
Administrative Law Judge should strike it from the record in this docket in its entirety in
order to ensure it has no place in the consideration of this matter by the Commission.

RESPECTFULLY SUBMITTED this S *laay of July, 2012.

FENNEMORE CRAIG, P.C.

i North Xentral Avenue, Suite 2600
chix, Arizona 85012
Attorheys for Black Mountain Sewer Corporation

ORIGINAL and thirteen (13) copies
of the foregoing were filed
this§ “ay of July, 2012, with:

Docket Control

Arizona Corporation Commission
1200 W. Washington St.
Phoenix, AZ 85007
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Copy of the foregoing hand-delivered
this S%day of July, 2012, to:

Dwight D. Nodes

Assistant Chief Administrative Law Judge
Hearing Division

Arizona Corporation Commission

1200 W. Washington Street

Phoenix, AZ 85007

Robin Mitchell

Legal Division

Arizona Corporation Commission
1200 W. Washington Street
Phoenix, AZ 85007

Copy of the foregoing mailed/emailed
this éytlay of July, 2012, to:

Michele L. Van Quathem

Fredric D. Bellamy

Ryley Carlock & Applewhite, P.A.

One North Central Avenue, Suite 1200
Phoenix, Arizona 85004-4417 -

Scott S. Wakefield

Ridenour, Hienton & Lewis

201 N. Central Avenue, Suite 3300
Phoenix, AZ 85004-1052

Michelle L. Wood, Esq.

Residential Utility Consumer Office
1110 W. Washington, Suite 220
Phoenix, AZ 85007

Michael W. Wright

Sherman & Howard, LLC

7033 East Greenway Parkway, Suite 250
Scottsdale, Arizona 85254

Janet G. Betts

Sherman & Howard LLC

7033 East Greenway Parkway, Suite 250
Scottsdale, Arizona 85254

Dennis E. Doelle, DDS
7223 E. Carefree Drive
P.O. Box 2506

Carefree, Arizona 85377
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M.M. Schirtzinger

34773 North Indian Camp Trail
Scottsdale, AZ 85266
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