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Attorneys for Plaintiffs, Robert B. Marshall Trust, et al. 

COMMISSIONERS 
GARY PIERCE, Chairman 
PAUL NEWMAN 
SANDRA D. KENNEDY 
BOB STUMP 
BRENDA BURNS 

IN THE MATTER OF THE APPLICATION 
OF BLACK MOUNTAIN SEWER 
CORPORATION, FOR A 
DETERMINATION OF THE FAIR VALUE 
OF ITS UTILITY PLANT AND 
PROPERTY AND FOR INCREASES IN 
ITS RATES AND CHARGES FOR 
UTILITY SERVICE BASED THEREON. 

DOCKET NO. SW-02361A-08-0609 

SECOND PUBLIC COMMENT OF 
ROBERT B. MARSHALL 

INTRODUCTION. 

The comments herein address certain positions raised in recent briefs submitted tc 

the Commission by Black Mountain Sewer Company (“BMSC”) and Wind P1 Mortgagc 

Borrower, L.L.C., doing business as The Boulders Resort and Golden Door Spa (thl 

“Resort”). Specifically, BMSC has asked the Commission to conclude in its order tha 

“[tlhe continued operation of the Plant does not harm or threaten to harm the customers 

the Company, the residential community surrounding the Plant, or the public interest;. . .” 

Additionally, the Resort in its Brief attempts to convince the Commission that the subjec 

Waste Water Treatment Plant (“WWTP”) and/or its collection system (collectivel: 
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“BMSC’s system) is neither a public nor private nuisance under the Resort’s skewec 

version of the law. I am compelled to address these issues because I am currentl: 

engaged in litigation against BMSC: Robert B. Marshall Trust, et al. v. Black Mountaii 

Sewer Corporation, et al. , Maricopa County Superior Court Case No. CV20 1 1-004077 

The attempt by BMSC to have the Commission make a legal determination of whether o 

not a nuisance exists is an effort to undermine my claims against BMSC in this lawsuit. 

DISCUSSION. 

On May 4, 2012 I submitted to the Commission a prior Public Comment (“PC”) 

In my first PC, I set forth that I own the home that sits closest to the WWTP. Odors ant 

noise generated by BMSC’s system have: (1) deprived my wife and I of the use, comfort 

and enjoyment of our home; and (2) negatively affected our health. I incorporate m: 

comments within that PC, as if they are set forth fully herein. 

1. 

When an issue of fact is actually litigated and determined by a valid fina 

judgment, and the determination is essential to the judgment, the determination i 

conclusive between the same parties, whether on the same or a different claim.2 Tha 

determination can also be used against a party in a subsequent action by another third 

party claimant when the party defending against the third-party’s claims had a full anc 

fair opportunity to litigate the settled issue in the earlier a ~ t i o n . ~  This holds true alsc 

when the earlier action was admini~trative.~ 

The Commission Should Deny BMSC’s Request. 

In the past, the Commission has concluded that: 

’ See BMSC’s June 12,2012 Closing Brief (Phase 2), p. 11, lines 17 to 19. 

See Gilbert v. Bd. of Med. Examiners of State of Ariz:, 155 Ariz. 169, 174-75, 74. 
P.2d 617, 622-23 (App. 1987) (explaining the principles of collateral estoppel). 

See Wetzel v. Arizona State Real Estate Dept., 151 Ariz. 330, 333-34, 727 P.2d 825 
828-29 (App. 1986) (allowing for the offensive use of collateral estoppel). 

See notes 8 and 9 below (the facts at issue in those matters were first decided ii 
administrative forums). See also Brown v. Indus. Comm’n of Arizona, 199 Ariz. 521 
522,19 P.3d 1237,1238 (App. 2001). 

-2- 
\\Server\common\docs\Active Cases\l260 - MarshallW Corp Comm\SECOND Public Comment.docx 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

0 “[Oldor problems exist on BMSC’s ~ystem.”~ 

It is “clear that customers in BMSC’s service area, especially those livin 

in close proximity to the treatment plant have endured and continue tl 

endure offensive odors related to the Boulders WWTP.”6 

The primary source of the odor problems is the WWTP.7 

Additionally, BMSC admits that if the WWTP remains open, “[slome odors and nois 

will continue to be present.”’ 

In my prior PC I explained that an independent environmental engineer that I ha 

retained (Le., Clark Seif Clark (“CSC”)), had recorded levels of hydrogen sulfide at m 

residence that were in excess of what several human health and/or environment: 

organizations or agencies consider to be potentially hazardous to humans. I als 

explained that the odors have impacted our health and our comfortable enjoyment of ou 

real property. My wife and I are not alone with regard to the noxious odors. It is a matte 

of public record that hundreds of our neighbors have encountered and/or complaine 

about the odors emitted by BMSC’s system and/or the WWTP as well.9 

Accordingly, BMSC’s request that the Commission include a statement in it5 

decision stating that: “[tlhe continued operation of the Plant does not harm or threaten tc 

harm the customers, the Company, the residential community surrounding the Plant, 01 

the public interest,”” would be contrary to the evidence. Quite simply, BMSC’s reques 

See this Commission’s Decision 69164 in case no.: SW-02361A-05-0657, p. 40,12: 
and this Commission’s Decision 71 865 in case no.: SW-02361A-08-0609, pp. 51-52. 

See this Commission’s Decision 71865 in case no.: SW-02361A-08-0609, p. 51, line: 
2 through 4. 

See this Commission’s Decision 71865 in case no.: SW-02361A-08-0609, p. 51, line: 
2 through 10 and p. 52, lines 1 through 4. 

See BMSC’s June 12,2012 Closing Brief (Phase 2), p. 10, lines 4 to 5.  

See this Commission’s Decision 71865 in case no.: SW-02361A-08-0609, p. 49, line: 
20 through 26. There have also been complaints about noises. 

See BMSC’s June 12,2012 Closing Brief (Phase 2), p. 11, lines 17 to 19. 

* 
9 

l o  

-3- 
\\Server\common\docs\Active Cases\l260 - MarshallW Corp Cornm\SECOND Public Comment.docx 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

is an inappropriate attempt to perform an “end run”” around the judicial process in m j  

lawsuit against BMSC. In short, as discussed more fully below, this tribunal appears tc 

have considered repeatedly in the past, sufficient evidence to conclude that BMSC’: 

system constitutes a nuisance under the law. Therefore, I urge the Commission to declarc 

the WWTP a nuisance. Alternatively, if the Commission concludes that it has not heard 

sufficient evidence, such a legal conclusion should be left for the Court to decide ir 

CV2011-004077. 

2. BMSC’s System is a Nuisance but the Commission need not make this 
legal determination. 

The Resort attempts to convince the Commission that WWTP and/or BMSC’r 

system is not a nuisance under the law.12 I beg to differ. 

In City ofPhoenix v. Johnson, 51 Ariz. 115, 75 P.2d 30 (Ariz. 1938) the Arizon: 

Supreme Court upheld the jury’s verdict that the City’s sewer plant was a nuisance.I3 Thc 

City however, like BMSC here, denied that the operation of its sewer plant waf 

essentially “unreasonable, unwarranted or ~nlawful.”’~ In fact, the City, like BMSC anc 

the Resort here, urged as a defense that its plant was essentially constructed properly anc 

operated efficiently. l 5  The Court however, stated the following: 

No matter how closely a public sewage plant may follow the plans which 
theoretically are suflicient to prevent its becoming a nuisance, and no 
matter how efficiently such plant may be operated in accordance with 

l 1  See Phoenix Gen. Hosp. v. Superior Court In & For Maricopa County, 13 8 Ariz. 504 
505, 675 P.2d 1323, 1324 (1984) (defendants’ attempt to invoke the power of tht 
court to carryout what would have amounted to an improper “end-run” war 
prohibited). 

See the Resort’s Brief, pp. 18 to 21. 

See City ofPhoenix v. Johnson, 51 Ariz. 115,75 P.2d 30 (Ariz. 1938) 

See the Resort’s Brief, pp. 19 to 20 (The Resort incorrectly asserts that in order fo: 
BMSC’s system to be considered a nuisance it must arise from an “unreasonable 
unwarranted or unlawful, use...”). See also Johnson, supra, 51 Ariz. at 119-122, 7: 
P.2d at 32-34 (The City denied that its plant was “negligently” or improper11 
operated). 

See Johnson, supra, 51 Ariz. at 37, 75 P.2d at 130. 

l 3  

l 4  

l 5  
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those plans, if, as a matter of fact, notwithstanding this, it does create a 
nuisance, the fact of the proper construction and efficient operation does 
not constitute a defense to an action for damages. The city must at its peril 
devise and carry out some plan of sewer construction and operation which 
will prevent the plant from becoming a nuisance, or must pay damages if 
the nuisance exists.16 

All Arizona public service corporations must maintain their facilities to promotc 

the safety, health, comfort and convenience of their  patron^.'^ It is a public nuisance fo 

anything “[tlo be injurious to health, offensive to the senses, or an obstruction to the frec 

use of property that interferes with the comfortable enjoyment of life or property by ai 

entire community or neighborhood or by a considerable number of persons.”” A privatc 

nuisance “is one which affects a single individual or a definite number of persons in thc 

enjoyment of some private right which is not common to the public.”” In other words 

“[alprivate nuisance is “an interference with a person’s interest in the enjoyment of rea 

property.”” Moreover, what constitutes unreasonable interference with another person’ 

use and enjoyment of his property is determined by the injury caused by the condition 

and is not determined by the conduct of the party creating the condition.21 Finallj 

“coming to the nuisancett is not a defense to a public nuisance.22 

Based on the above, including especially the findings of facts and conclusions o 

law issued by the Commission in prior proceedings, and the evidence that thi 

Commission has considered herein, the WWTP is undeniably a nuisance as a matter o 

law. However, if the Commission does not believe that it has considered suficien 

l 6  

l 7  A.R.S. 6 40-361(B). 

l8  A.R.S. 5 13-2917(A)(l). 
l9  

See Johnson, supra, 51 Ariz. at 37, 75 P.2d at 130-131. 

See Armory Park Neighborhood Ass’n v. Episcopal Cmty. Services in Arizona, 14: 
Ariz. 1,4,712 P.2d 914,917 (1985). 

2o Id. 
21 See Graber v. City ofPeoria, 156 Ariz. 553,753 P.2d 1209 (App. Div. 2 1988). 

To be added by Bob 22 
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:vidence to reach such a conclusion, it should refrain from doing so in this administrativl 

:orurn, in which I am not a party, and where the legal arguments have not been full: 

leveloped. 

CONCLUSION. 

For the reasons set forth in my prior PC and above, I respectfully request that th 

Zommission in its decision either 1) issue a decision deeming the WWTP to be nuisanc 

IS a mater of law or, 2) refrain altogether from including in its decision the followiq 

language requested by BMSC, or the like: “[tlhe continued operation of the Plant doe 

not harm or threaten to harm the customers, the Company, the residential communit 

surrounding the Plant, or the public interest; ...” The odors and noise emitted by th 

WWTP have interfered with our use and comfortable enjoyment of our real property ani 

have harmed our health and well being. Admittedly, if the WWTP remains oper 

emissions of odors and noise will continue. 

Out of the entire town of Carefree, only the Resort wants the WWTP to remai 

open. This is because the Resort purchases effluent at about $0.2 million annually whic 

otherwise has a market value between $1.0 to $1.5 million. In short, as it stands, th 

ratepayers are underwriting the Resort’s operating expenses in an amount that exceed 

$1.0 million annually. Unless the WWTP is closed, the ratepayers will continue t 

unfairly fund the Resort’s operation and the WWTP will remain a physical threat to il 

customers, the Company, the community and the public interest. 

Carefree, AZ 85377 

ORIGINAL an 13 copies served via 
U.S. Mail this 

Docket Control 
ARIZONA CORPORATION COMMISSION 
1200 W. Washington Street 
Phoenix, AZ 85007 

ay of June, 2012 to: @ 
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COP of the foregoing hand-delivered 
this&tay of June, 20 12 to: 

Dwight D. Nodes 
Assistant Chief Administrative Law Judge 
Hearing Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, AZ 85007 

COPY of the fore oing delivered via 
U.S. Mail this a k ay of June, 2012 to: 

Jay L. Shapiro, Esq. 
FENNEMORE CRAIG 
3003 North Central Avenue, Suite 2600 
Phoenix,AZ 85012 

Robin Mitchell 
Legal Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, AZ 85007 
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Scott S. Wakefield, Esq. 
RIDENOUR, HIENTON & LEWIS, PLLC 
201 North Central Avenue, Suite 3300 
Phoenix, AZ 85004-1052 

Michele L. Van Quathem 
Fredric D. Bellamy 
RYLEY CARLOCK & APPLEWHITE, P.A. 
One North Central Avenue, Suite 1200 
Phoenix, AZ 85004-441 7 

Michelle L. Wood, Esq. 
RESIDENTIAL UTILITY CONSUMER OFFICE 
11 10 West Washington, Suite 220 
Phoenix, AZ 85007 

Michael W. Wright 
SHERMAN & HOWARD, LLC 
7033 East Greenway Parkway, Suite 250 
Scottsdale, AZ 85254 
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Janet G. Betts 
SHERMAN & HOWARD, LLC 
7033 East Greenway Parkway, Suite 250 
Scottsdale, AZ 85254 

Dennis E. Doelle, DDS 
7223 East Carefree Drive 
P.O. Box 2506 
Carefree,AZ 85377 

M.M. Schirtzinger 
34773 North Indian Camp Trial 
Scottsdale, AZ 85266 

By: 

1 
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