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SANDRA D. KENNEDY 
’AUL NEWMAN 
3RENDA BURNS , 

N THE MATTER OF THE APPLICATION OF 
3LACK MOUNTAIN SEWER CORPORATION, 
4N ARIZONA CORPORATION, FOR A 
3ETERMINATION OF THE FAIR VALUE OF ITS 
JTILITY PLANT AND PROPERTY AND FOR 
NCREASES IN ITS RATES AND CHARGES FOR 
JTILITY SERVICE BASED THEREON. 

DOCKET NO. SW-02361A-08-0609 

STAFF’S OPENING BRIEF 
REGARDING REHEARING OF 

DECISION NO. 71865 

The Utilities Division (“Staff ’) of the Arizona Corporation Commission (“Commission” 

iereby files its closing brief in the above-captioned matter. 

1. INTRODUCTION. 

Black Mountain Sewer Company (“Black Mountain” or “Company”) filed a rate applicatioi 

3n December 19,2008, seeking relief based on a test year ending June 30,2008. As the Commissio 

noted in the prior proceeding in 2006, the problem of system odors was “the most contentious issu 

in this proceeding.’ In the current docket, odor control remained an issue, as hundred of publi 

comments were submitted to the docket. Black Mountain entered into negotiations with the Boulder 

Home Owners Association (“BHOA”) an intervenor in the current docket, in an attempt to resolv 

the odor issues, which culminated in a settlement agreement (“Closure Agreement”). 

Under the terms of the Closure Agreement, Black Mountain would agree to close th 

Boulders Wastewater Treatment Plant (“WWTP”) within 15 months of certain conditions being me 

Those conditions are: (i) acquire additional capacity rights with the City of Scottsdale to replace th 

treatment plant capacity; renegotiate the Effluent Agreement with the Boulders Resort (“Boulders’ 

to allow termination of the agreement; (ii) obtain regulatory approvals from applicable regulator 

I Decision No. 69 164 at 30. 
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agencies; (iii) undertake engineering and other analyses necessary to complete the closure; (iv) 

complete system upgrades required as a result of the closure and/or delivery of the flows to 

Scottsdale previously treated at the plant; and (v) the approval of a cost recovery mechanism that 

would allow the Company to recover, among other things, return on and of the capital costs of 

closure, including costs of procuring additional capacity from the City of Scottsdale, costs of 

engineering and other analyses necessary to complete the closure, system upgrades required as a 

result of the closure and/or delivery of the flows to Scottsdale previously treated at the plant.2 

Following restoration of the plant property, Black Mountain would retain full ownership of the site 

and would be required to sell the site as residential property, with the gain on the sale being split 

evenly between shareholders and ratepayers for ratemaking  purpose^.^ 
In Decision No. 71865, the Commission recognized that “[tlhis case presents an extraordinary 

set of facts and circumstances that calls for an extraordinary remedy that we believe is achieved by 

the Closure Agreement.”4 The Commission also approved a cost recovery mechanism that allows 

Black Mountain to receive a return on and of its capital costs. 

On June 15, 201 1, the BHOA filed a motion for plant closure, asserting that Black Mountain 

had reached an impasse in its negotiations with the Boulders in an effort to end the Effluent 

Agreement. The Commission granted the BHOA’s motion as a motion for rehearing under A.R.S. 9 
40-252. The Boulders filed a motion to intervene, which was granted. The Boulders asserts that 

there is no reasonable alternative for it to obtain replacement effluent. 

While Staff does not make a recommendation regarding closure of the WWTP, given the 

overwhelming desire of the community to close the plant whose odors and presence in the 

community continue to pose a problem, Staff would nevertheless maintain that the Commission has 

the authority to order the closure of the WWTP. Staff believes that recommending the closure of a 

facility that is used and useful and that is operating in compliance with all applicable rules and 

regulations creates a difficult situation because it is included in the rate base, as such, it is part of 

Decision No. 7 1865 at 42-43. 

Id. at 56. 
Id. 
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;etting the revenue req~irement.~ Staff, in an effort to assist the Administrative Law Judge, provides 

he following discussion of the Commission’s authority. 

[I. DISCUSSION. 

Specifically, Article XV, Section 3 of the Arizona Constitution grants the Commission 

;weeping authority: 

The Corporation Commission shall have full power to, and shall, prescribe just and 
reasonable classifications to be used and just and reasonable rates and charges to be 
made and collected, by public service corporations within the State for service 
rendered therein, and make reasonable rules, regulations, and orders, by which such 
corporations shall be governed in the transaction of business within the State and 
may.. .make and enforce reasonable rules, regulations, and orders for the convenience, 
comfort, and safety, and the preservation of the health, of the employees and patrons 
of such corporations . . . . 

4.R.S. 8 40-321(A) provides: 

When the commission finds that the equipment, appliances, facilities or service of any 
public service corporation, or the methods of manufacture, distribution, transmission, 
storage or supply employed by it are unjust, unreasonable, unsafe, improper, 
inadequate or insufficient, the commission shall determine what is just, reasonable, 
safe, proper, adequate or sufficient, and shall enforce its determination by order or 
regulation. 

Thus, the State constitution along with the foregoing statute provide the power for the 

Commission to act in the public interest to require the public service corporations that it regulates to 

take certain actions with its plant and facilities should the Commission make a finding as set forth in 

the statute. 

A.R.S. 8 40-33 1 (A) provides in part: 

When the commission finds that additions or improvements to or changes in the 
existing plant or physical properties of a public service corporation ought reasonably 
to be made, or that a new structure or structures should be erected, to promote the 
security or convenience of its employees or the public, the commission shall make and 
serve an order directing that such changes be made or such structure be erected in the 
manner and within the time specified in the order. 

EX. S-10 at 4. 
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Jnder the statutory scheme, the Commission is empowered to require utilities to either add plant or 

nake changes in plant. In Decision No. 69184, the Commission pursuant to its statutory and 

:onstitutional authority, ordered Black Mountain to implement certain system changes. The 

Zompany, among other things, removed a lift station, rerouted sewer lines and installed air-jumper 

ipelines at four locations along the street between manholes to allow air to flow with the sewage and 

;top it from being released into the atmosphere.6 Having exercised its authority to order the 

nstallation of additional plant to remedy the odors, it follows logically that the Commission can order 

Aant removed and in this instance plant closure. A.R.S. 9 40-331(A) contemplates that the 

Clommission can order the installation of new plant as well as order "changes" to existing plant to 

'promote security or convenience" of the public. 

There is no dispute that the Company is operating the WWTP in accordance with Commission 

ules and in accordance with other regulatory authoritie~.~ But despite this fact, there is 

werwhelming community support for the closure. During the public comment, the Mayor of the 

rown of Carefree indicated the Town's support of plant closure.8 The community has indicated that 

.t is willing to bear the burden of the costs of the closure. 

Additional support for the Commission's authority to order plant closure is found in Arizona 

Corp. Comm'n v. Palm Springs Utility Co., Inc. 24 Ariz. App. 124, 128, 536 P.2d 245, 249 (App. 

1975).9 In that case, the court held that "the regulatory powers of the Commission are not limited to 

making orders respecting the health and safety, but also include the power to make orders respecting 

;omfort, convenience, adequacy and reasonableness of service.. .. Palm Springs involved a water 

company that was providing water that was the subject of several customer complaints regarding taste 

and hardness. The water, while found to be safe to drink, was neither palatable nor aesthetically 

pleasing. The water was found to have met all mandatory requirements set by the State Health 

Department, The Commission ordered Palm Springs to improve the quality of the water, including 

,910 

DecisionNo. 71865 at 40. 
Ex. S-1 at 2. 
Tr. at 8: 15-20. In addition, the Town of Carefree filed in the docket, on November 9,201 1, a resolution of the Town 

24 Ariz. App. 124,128,536 P.2d 245,249 (App. 1975). 
council supporting plant closure. 

lo a. 
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he acquisition of a new water source if necessary. The court noted that the Commission was 

tuthorized by statute to deal with specialized situations so long as there exists a rational statutory or 

:onstitutional basis for the action, and the action is not so discriminatory as to constitute a denial of 

he equal protection clause." 

9.R.S. 0 40-361(B) provides: 

Every public service corporation shall furnish and maintain such service, equipment 
and facilities as will promote the safety, health, comfort and convenience of its 
patrons, employees and the public, and as will be in all respects adequate, efficient and 
reasonable. 

The foregoing constitutional and statutory language provides the Commission with broad 

iuthority to act in protecting the public health and safety and ensure the comfort and convenience of 

,he ratepayers. 

[II. CONCLUSION. 

While Staff is concerned about the closure and removal of plant that is used and useful, the 

2ommission would be acting within its authority should it order the WWTP to be closed. 

RESPECTFULLY SUBMITTED this 12th day of June, 2012. 

Attorney, Legal Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 
(602) 542-3402 

Original and thirteen (1 3) copies 
of the foregoing were filed this 
12th day of June, 2012 with: 

Docket Control 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 
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Clopies of the fore oin were mailed and 
ir emailed this 12 day of June, 2012 to: g g  

;reg Sorenson 
4LGONQUIN WATER SERVICES 
12725 W. Indian School Rd., Suite D-101 
clvondale, AZ 85392-9524 

lay L. Shapiro 
Norman D. James 
FENNEMORE CRAIG, PC 
3003 N. Central Ave., Suite 2600 
Phoenix, AZ 85012-2913 
4ttomeys for Black Mountain Sewer Corporation 

4rthur J. Bourque 
BOURQUE LAW FIRM, P.C. 
1747 East Morten Avenue, Suite 105 
'hoenix, AZ 85020 

lodi Jerich, Director 
XESIDENTIAL UTILITY CONSUMER OFFICE 
L 110 W. Washington Street, Suite 220 
'hoenix, AZ 85007-2958 

Scott S. Wakefield 
WENOUR, HIENTON & LEWIS, P.L.L.C. 
201 N. Central Ave., Suite 3300 
'hoenix, AZ 85004-1052 
4ttomeys for Boulders HOA 
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Michael W. Wright 
SHERMAN & HOWARD, LLC 
7033 E. Greenway Parkway, Suite 250 
Scottsdale, AZ 85254-81 10 
Attorneys for the Town of Carefree 

Michele L. Van Quathem 
Fredric D. Bellamy 
RYLEY CARLOCK & APPLEWHITE, PA 
One North Central Avenue, Suite 1200 
Phoenix, AZ 85004-4417 
Attorneys for The Boulders Resort 

Janet G. Betts 
SHERMAN & HOWARD 
7047 East Greenway Parkway, Suite 155 
Scottsdale, AZ 85254-81 10 
Attorneys for The Boulders Resort 

M.M. Schirtzinger 
34773 North Indian Camp Trail 
Scottsdale, AZ 85266-6212 

Dr. Dennis E. Doelle, D.D.S. 
7223 E. Carefree Drive 
P.O. Box 2506 
Carefree, AZ 85377-2506 


