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Executive Secretary

Arizona Corporation Commission
1200 W. Washington Street
Phoenix, AZ 85007
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Re: Dkt. No. U-3016-96-402

Enclosed are the Comments of Sprint on Arbitrator’s Recommendation in the MFS/US West

arbitration proceeding. Copies of this submission are being sent by facsimile to the parties to the

proceeding and will be sent overnight for filing with the Commission.

Thank you for your assistance.

pc: Parties on service list

Very truly yours,

N .

Don Low
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BEFORE THE ARIZONA CORPORATION COMMISSION ~

RENZ D. JENNINGS
CHAIRMAN gor 3l ¢ v

. MARCIA WEEKS

COMMISSIONER e
CARL J. KUNASEK
COMMISSIONER

IN THE MATTER OF THE PETITION OF TCG ) DKT. NO. U-3C16-96-402
PHOENIX FOR ARBITRATION PURSUANT TO ) DKT. NO. E-1051-96-402
§252(B) OF THE TELECOMMUNICATIONS )
ACT OF 1996 TO ESTABLISH AN INTER- )
CONNECTION AGREEMENT WITH US WEST )
COMMUNICATIONS, INC. )

Sprint Communications Company L.P. submits the following comments on the
October 21, 1996, recommendations of the Arbitrator in the above captioned matter:

Sprint believes that with regard to the vast majority of the issues, the Arbitrator’s
recommended decisions are reasonable and sound interpretations and applications of the
federal Telecommunications Act of 1996 (“Act™). Due to the press of other business,
Sprim will limit its comments to one issue of vital importance to Sprint, where it believes
that the recommendation is erroneous. However, Sprint does disagree with other aspects
of the recommendations and it should not be inferred that Sprint agrees with the

recommended decisions in all other respects because of the absence of comments on them.

The Arbitrator’s recommended decision on issue 10(a), “Most Favorable Terms
and Treatment suggests that a “most favored nation” provision will not be required for
inclusion in the interconnection agreement because “We do not desire to subject US West
to a most favored nations provision beyond that required by the Act.” Sprint is not certain

what that statement was intended to suggest but believes that the failure to require a MNF




provision in the interconnection agreement is erroneous and should not be adopted by the
Commission.

The recommended language could be read to suggest that the Act does not require
MFN treaiment in the same manner as required by the FCC and presumably reflected in
TCG’s proposed provision. If so, the recommended decision does not indicate the basis
for such a conclusion other than to note the 8th Circuit Court stay of the FCC rules.
However, that Court action should not be relied on for such a conclusion. First, of
course, the Court stay was simply a preliminary decision based on the Court’s “first look™
at the issues, pending a full decision on the merits which will reportedly occur next year.
Even that temporary “stay” is subject to review by the United States Supreme Court.
Furthermore, it is evident from even a cursory reading of the stay order that the Court did
make a fully considered decision regarding the FCC’s “pick and choose” rule. Instead,
that issue was overshadowed by the principle issue regarding the FCC’s authority to
promuigate “pricing” rules. Clearly, there is no definitive judicial decision on the
interpretation of §252(i) of the Act, and the Commission should not suggest otherwise.

Most importantly, the Court’s “first look™ at the MFN issue resuited in an
erroneous understanding of the Act and the purpose and nature of its nondiscrimination
provisions  The requirements of §251(i) - to make available any interconnection, service,
or network element contained in an approved agreement to any other carrier upon the
same terms and conditions - must be interpreted in light of other provisions of the Act.
§251(c)2)d) of the Act requires that incumbent Local Exchange Carriers (ILECs) must
provide interconnection “on rates, terms and conditions that are just, reasonable and

nondiscriminatory " As noted by the FCC, this “nondiscrimination” provision is unlike




§262 of the Communications Act of 1934 (and unlike most state statutes) in that it does

not only prohibit “undue” or “unreasonable” discnmination but prohibits any

: }H discinunation. Congress, in imposing such an absolute standard, clearly recognized that
i ' the Act’s goal of promoting development of local exchange service competition could only
; be achieved if all new entrants were treated equally by ILECs so that no entrant was

:;3 provided a preference through unequal terms and conditions of interconnection. Such

g equal availability of interconnection terms and conditions, of course, includes rates and

prices. Although the 8th Circuit’s initial decision appears to find that “rates™ are not
“terms and conditions,” it would make no sense to prohibit discrimination for “non-rate”
terms and conditions but allow it for “rate” terms and conditions. Clearly, the rates for the
various components of interconnection agreements are the most critical factors in ensuring
that all new entrants have non-discriminatory opportunities to compete.

Furthermore, the nondiscrimination mandate of the Act means that the individual
components of interconnection agreements, and not just an entire agreement, must be
available. As the FCC recognized, the Congressional intent is evi&ent from the fact that
§252(i) makes a distinction between “‘any interconnection, service or network element”
and an entire interconnection agreement. If Congress had meant to only require the
nondiscriminatory availability of entire agreements, there would have been no need to
include the words “interconnection, service or network element” in the provision.

The availability of individual components of an agreement is necessary to prevent
discrimination by the ILECs as they resist the development of competition. As suggested
by the FCC, without the “pick and choose” interpretation, the ILECs could use their

greater bargaining power to insert in one agreement onerous provisions, which do not




affect that particulas new entrand, in order to discourage other new entrants from
Wmmmmemtemand conditions.

Thus, in agreeing with ILEC arguments that the FCC’s interpretation of §252(i)
interfered with the Act’s mandate for negotiated or arbitrated interconnection agreements,
the 8th Circuit appears to have ignored the Act’s pmviéims which prehibit discrimination
in interconnection, services and network elements. Although the Act clearly does mandate
negotiations and asbitrations as a process for achieving interconnection agreements, it also
just as clearly probibits discrimination with regard to each element of those agreements.

Sprint suggests that the two are not irreconcilable, as the 8th Curcuit Court has apparently

concluded. The FCC “pick and choose” rule would still permit parties to negotiate

individual agreements; but would simply help prevent the ILECs from entering into |

discriminatory agrecements. This Commission should therefore not make the same
 mistake as made by the 8th Circuit and should adopt the FCC’s reasoning as its own in
 finding that TCG (and other new entrants) do indeed have rights to nondiscriminatory

 treatment by US West with regard to every element and component of its interconnection

It may be that the recommended decision was not intended to suggest
disagreement with TCG’s (and the FCC’s) interpretation of the Act’s MFN provision; but
was meant only to find that a most favored nation (MFN) provision should not be
required to be explicitly included in the interconnection since it would be redundaat with
 rights gramted by the Act. Such a finding by the Commission would not clearly inform
interested parties of tﬁé Commission’s interpretation of this provision of the Act. Given

the uncertainty already created by the 8th Circuit’s actions, Sprint respectfully suggests




that the Commission should ensure that the parties to an interconnection agreement are
clearly aware of their MFN rights, by mandating a provision in the interconnection
agreement which does spell out those nghts.

Respectfully submitted,
Sprint Communications Company L.P.

o~

\\)\ AN : \\\:\ :
Donald A. Low

8140 Ward Parkway 5E
Kansas City, MO 64114
(913) 624-6865

Fax (913) 624-5681

CERTIFICATE OF SERVICE
The undessigned hereby certifies that the foregoing was served by sending, by

r
facsimile, a copy thereof to the following on this 7} AN\ day of October, 1996.

Gary Lane Deborah Waldbaum
Counsel Teleport Communications Group
US West Communications Western Region Office
5090 N. 40th St., Ste. 425 . 201 North Civic Dr., Ste. 210
Phoenix, AZ 85018 Walnut Creek, CA 94596
— N N -
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MR JOHN KELLY

EXECUTIVE ASSISTANT TO THE GOVERNOR
|' OFFICE OF THE GOVERNOR

f - 1700 WEST WASHINGTON STREET

|7 PHOENIX AZ 85007

MR PATRICK QUINN

U'S WEST COMMUNICATIONS INC
3033 NORTH 3RD STREET - ROOM 1004
I PHOENIX AZ 85018

ROSHKA HEYMAN & DEWULF
400 NORTH STH STREET SUITE 1000
PHOENIX AZ 85004

MR TOM MUMAW
SNELL & WILMER

ONE ARIZONA CENTER
400 WEST VAN BUREN
PHOENIX AZ 85004

MS SUSAN MCADAMS
ELECTRIC LIGHTWAVE
POBOX 4678
VANCOUVER WA 98662

MR RICHARD SILVERMAN
GENERAL MANAGER
SALT RIVER PROJECT

P O BOX 52025

PHOENIX AZ 85072-2025

MARIA ARIAS-CHAPLEAU

AT&T COMMUNICATIONS OF
THE MOUNTAIN STATES

1875 LAWRENCE ST ROOM 1575
DENVER COLORADO 80202

MR BRUCE MEYERSON

STEPTOE & JOHNSON

40 NORTH CENTRAL AVENUE, 24TH FLOOR
PHOENIX AZ 85004

TIMOTHY BERG

FENNEMORE CRAIG

TWO N CENTRAL AVE SUITE 2200
PHOENIX ARIZONA 85004

- MR MICHAEL A MORRIS

REGIONAL DIRECTOR

REGULATORY & EXTERNAL AFFAIRS

TCG TELEPORT COMMUNICATIONS GROUP
ONE BUSH STREET - SUITE 510

SAN FRANCISCO CA 94104-4406




MR MICHAEL BOYD

~ VICE PRESIDENT EXTERNAL AFFAIRS
TELEPORT DENVER LTD
EXECUTIVE OFFICES
1050 SEVENTEENTH STREET SUITE 1610
DENVER CO 80265
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MR MICHAEL GRANT

JOHNSTON, MAYNARD GRANT & PARKER
2300 GREAT AMERICAN TOWER

3200 NORTH CENTRAL AVENUE

PHOENIX AZ 85012

Fobbdet i ot

MS JOAN C HINSON |
TCA ARIZONA CHAPTER PRESIDENT
TELECOMMUNICATIONS ASSOCIATION
JOHN C LINCOLN HOSPITAL

250 EAST DUNLAP

PHOENIX AZ 85020

MR ROLLIE NEHRING

ARIZONA TELEPHONE COMPANY
5253 NORTH DROMEDARY ROAD
PHOENIX AZ 85018

VALLEY TELEPHONE COOPERATIVE INC
P O BOX 699

752 EAST MALEY

WILLCOX AZ 85643-1304

MR JOHN D FRANCIS - GENERAL MANAGER

MR ALAN SPARKS

TECHNICAL OPERATIONS

COX COMMUNICATIONS

17602 NORTH BLACK CANYON HIGHWAY
PHOENIX AZ 85023

MS JUDITH A D HOLCOMB

U S WEST NEWVECTOR

U S HWY 60 EAST OF MAGDALENA
POBOX 144

MAGDALENA NM 87825

THOMAS F DIXON

MCI TELECOMMUNICATIONS CORP
707 17TH STREET

DENVER COLORADO 80202

MS ELLEN CORKHILL
COORDINATOR

AARP _
5606 NORTH 17TH STREET
PHOENIX AZ 85016

MR KENNETH F MELLEY JR
U S LONG DISTANCE INC
9311 SAN PEDRO - SUITE 300
SAN ANTONIO TX 78216




MS JEAN L KIDDODO ESQ
SWIDLER & BERLIN CHARTERED
3000 K STREET NW - SUITE 300

WASHINGTON DC 20007-3841

MR ROD JORDAN

CITIZENS UTILITIES COMPANY
P O BOX 496020

REDDING CA 96049-6020

MR RICK MCALLISTER

MANAGER REGULATORY

ALLTEL NAVAJO COMMUNICATION COMPANY
2121 N CALIFORNIA - #400

WALNUT CREEK CA 94596

MS JANINE BURKE

SPRINT COMMUNICATIONS COMPANY
8140 WARD PARKWAY - #5E

KANSAS CITY MO 64114

MR TOM CAMPBELL - ATTORNEY
MC1 TELECOMMUNICATIONS CORP
LEWIS AND ROCA

40 NORTH CENTRAL AVENUE
PHOENIX AZ 85004-4429

MR BOB WHIPPLE
STENOCALL

1515 AVENUE J

P O BOX 10127
LUBBOCK TX 79408

MR MILE SCHULTIES

STAFF MANAGER - REGULATORY
ALLTEL SERVICE CORP

1 ALLIED DRIVE

LITTLE ROCK AR 72202

MR STEVE WHEELER - ATTORNEY
SNELL & WILMER

ONE ARIZONA CENTER

400 EAST VAN BUREN STREET
PHOENIX AZ 85004-0001

MR THOMAS F DIXON

MCI TELECOMMUNICATIONS CORP
707 17TH STREET

DENVER CO 80202

MS JENNIFER S POMEROY - DIRECTOR
BUSINESS/GOVERNMENT RELATIONS
U S WEST CELLULAR
3350 161ST AVENUE SE
P O BOX 96087
BELLEVUE WA 98009
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MR FRANK HATZENBUEHLER

U S WEST COMMUNICATIONS INC
1801 CALIFORNIA STREET #5200
DENVER CO 80202

MR JOE HANLEY

ARIZONA TELEPHONE COMPANY
2236 WEST SHANGRI-LA ROAD
PHOENIX AZ 85029

MR SCOTT RAFFERTY

C/O AREIE GROUP

4730 MASSACHUSETTS AVENUE
WASHINGTON DC 20016

MR TONY DITIRRO

MCI COMMUNICATIONS CORPORATION
201 SPEAR STREET 9TH FLOOR

SAN FRANCISCO CA 94105

MS JODIE CARO

MFS COMMUNICATIONS COMPANY INC
999 OAKMONT PLAZA DR - APT 400
WESTMONT IL 60559-5516

MR JIM ROOF

U'S WEST COMMUNICATIONS
3033 N 3RD STREET ROOM 1010
PHOENIX AZ 85012

DON LOW

SPRINT COMMUNICATIONS COMPANY LP
8140 WARD PARKWAY SE

KANSAS CITY MO 64114

MR JAMAL ALLEN ATTORNEY

- O'CONNOR CAVANAUGH ANDERSON

WESTOVER & BESHEARS
ONE EAST CAMELBACK - SUITE 1100
PHOENIX AZ 85012

MR JOHN COLEMAN

ELECTRIC LIGHTWAVE

2600 NORTH CENTRAL AVENUE #300
PHOENIX AZ 85004

MR JOHN O LAUE

COMMUNICATIONS ENGINEERING SUPERVISOR |

CITY OF TEMPE
MANAGEMENT SERVICES DEPARTMENT
132 EAST 6TH STREET SUITEB109

- TEMPE AZ 85280




MR C K CHIP CASTEEL IR

DIRECTOR OF STATE REGULATORY

' AND GOVERNMENTAL AFFAIRS

4 MCI TELECOMMUNICATIONS CORPORATION
* 1801 PENNSYLVANIA AVENUE NW
WASHINGTON DC 20006

MR JOE HOMMEL

- ELECTRIC LIGHTWAVE

8100 N E PARKWAY DRIVE SUITE 200

"+, VANCOUVER WA 98662

MR DAREL ESCHBACH

EXECUTIVE DIRECTOR
TELECOMMUNICATIONS SERVICES
ARIZONA STATE UNIVERSITY

BOX 870201

TEMPE AZ 85287-0201

MR JIM BROSHAR

EXECUTIVE VICE PRESIDENT

ROCKY MOUNTAIN TELECOM ASSOCIATION
10105 EAST VIA LINDA SUITE 103-340
SCOTTSDALE AZ 85258

MR PAUL SCHNEIDER
ARIZONA BUSINESS GAZETTE
P OBOX 1950

PHOENIX AZ 85001

MR AL CRAWFORD
CHAIRMAN GOVERNOR'S
TELECOMMUNICATIONS
STUDY COMMITTEE

8736 NORTH 68TH STREET
PARADISE VALLEY AZ 85253

MR FRED M SHEPHERD NCE

TELEPHONE DIVISION MANAGER
TOHONO O'ODHAM UTILITY AUTHORITY
POBOX 816

SELLS AZ 85634

MR JERRY JAMES

VICE PRESIDENT GOVERNMENT AFFAIRS
LDDS METROMEDIA '

8303 MOPAC SUITE 146-C

AUSTIN TX 78759

MR TIM DELANEY
BROWN & BAIN PA

2601 NORTH CENTRAL

P O BOX 400

PHOENIX AZ 85001-0400

MR JEFFREY WEIR

EXECUTIVE DIRECTOR

SOUTHERN GILA COUNTY

ECONOMIC DEVELOPMENT CORPORATION
P O BOX 1351

GLOBE AZ 85502




MS SUE WILLIAMS
DIRECTOR REGULATORY AFFAIRS

.o #2V NORTH CHARLES LINDBERGH DRIVE
,  SALTLAKE CITY UT 84116

MS VICTORIA CHAMPA

i NATIONAL SALES MANAGER
202 EAST MCDOWELL SUITE 267
PHOENIX AZ 85004

MR RANDY YOUNG

GOVERNMENT ACCOUNTS MANAGER
10300 NORTH 6TH AVENUE N
PLYMOUTH MN 55441

MSC!NDYZSCHONHAUT
ESID) VGGVBRNWNTAFFA!RS

* WASHINGTON DC 20007

CATHERINE A NICHOLS
TEP - LEGAL DEPARTMENT
220 WEST SIXTH STREET
POBOX 711

TUCSON AZ 85702

.~ TELTRUST COMMUNICATIONS SERVICES INC

MR MIKE LAUGHLIN -
DIRECTOR OF OPERATIONS
NORSTAN COMMUNICATIONS
6900 WEDGEWOOD ROAD
MAPLE GROVE MN §5311

MR IVAN JOHNSON

VICE PRESIDENT OF PUBLIC AFFAIRS
TIMES MIRROR CABLE TELEVISION

17602 NORTH BLACK CANYON HIGHWAY
PHOENIX AZ 85023

MS JANIS A STAHLHUT

VICE PRESIDENT REGULATORY AFFAIRS
TIMEWARNER COMMUNICATIONS

300 FIRST STAMFORD PLACE

STAMFORD CT 06902-6732

JIM WORTHAM :
ADMINISTRATOR » v
FIRE DEPARTMENT COMPUTER SERVICES
CITY OF PHOENIX

620 WEST WASHINGTON STREET
PHOENIX AZ 85003

TERRY TRAPP, PRESIDENT

U S COMMUNICATIONS UNLIMITED, INC
274 SNYDER MOUNTAIN ROAD
EVERGREEN CO 80439




W SEARS
ASSISTANT CHIEF COUNSEL

! 200 WEST WASHINGTON, 13TH FLOOR
" PHOENIX AZ 85003-1611

SAN FRANCISCO CA 94105

GARY L LANE -

U S WEST COMMUNICATIONS INC

LAW DEPARTMENT

. 5090 NORTH 40TH STREET ROOM 425
PHOENIX ARIZONA 85018

CITIZENS UTILITIES COMPANY
12901 N CENTRAL AVENUE SUITE 1660
PHOENIX AZ 85012-2736

COX COMMUNICATIONS
17602 N BLACK CANYON HIGHWAY
PHOENIX AZ 85023

140 NEW MONTGOMERY STREET SUITE 1505

~ JOANNA HOLLAND
PUBLIC AFFAIRS DIRECTOR

PHOENIX CHAMBER OF COMMERCE
201 NORTH CENTRAL AVE., 27TH FLOOR
PHOENIX AZ 85073

LEX ] SMITH

MICHAEL W PATTEN

2901 NORTH CENTRAL AVENUE
P OBOX 400

PHOENIX ARIZONA 85001-0400

SUSANNE MASON

- US WEST COMMUNICATIONS INC

3033 NORTH 3RD STREET ROOM 1010
PHOENIX ARIZONA 85012

JACK REDFERN

_ ALLTEL SERVICE CORP

1 ALLIED DRIVE

"LITTLE ROCK ARKANSAS 72202

JACK TRAHAN

WESTERN ELECTRONICS AND
COMMUNICATIONS

2332 KINGMAN AVENUE
KINGMAN AZ 86401




'eu'rwwa
DR ENTRAI A\’E #300
HOENIX AZ 85004

TR L AVE 2ISTFL“R |

OENIX 2 ;35967-6379

IN BR! DGE ROAD SUiTE 350
MC‘LEAN vAR101

FRED SHEPHERD

- PHOENIX AZ

TOHONO O'ODHAM UTILITY AUTH
POBOX8I6
SELLS AZ 85634

GREG PATTERSON
2828 N CEN

VE, SUITE 1200




MARTIN A ARONSON

FER GLASER

mumw 'RUMBLE & BUTLER WILLIAM D CLEAVELAND
1401 NEW YORK AVE N W SUITE 1100 ANGELA M CASTELLANO
WASHINGTON DC 20005 BEUS GILBERT & MORRILL
3200 N CENTRAL AVE SUITE 1000
PHOENIX AZ 85012
TOM BADE
'GREG RIGGLE
GCB COMMUNICATIONS
1025 E BROADWAY SUITE 201

" TEMPE AZ §5282




