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2. 

The Decision is not supported by any substantial evidence. 

The Decision is unconstitutional by granting the Application of Sierra Southwest 

3lectric Power Cooperative Services, Inc. ("SSNEPCO') fur a Certificate of Convenience and 

Vecessity ("CC&N'') to provide competitive retail electric services as an Electric Service 

bvider ("ESP") as defined in A.A.C. R14-2-1601, et seq., as amended, the Retail Electric 

Zompetition Rules ("Rtdes") to supply Competitive Services, as defined in the Rules on a 

statewide basis, which statewide basis includes all of the areas described in the CC&Ns issued by 

the Commission to Trico as an electric public service copration ("PSC") for each and aft of the 

fol lowing ireasom: 

A. The Decision violates ArticleXV, Sections 3 and 14 of the Arizona 

Constitution by authorizing SSWEPCO to charge rates which are not based on the fair value of 

the property of PSCs devoted to the public use, nor on a just and reasonable rate of return on such 

fair value nor on a rate design which will produce just and reasonable rates based thereon. 

B. The Decision violates Article XV, Section 3 of the Arizona Constitution by 

dekgatmg to SSU EPCO the authority to determine the rates SSMlPCO will charge customefs 

and by permitting SSWPCO to c h g e  what are ostensibly "market-determined rates." The 

Constihxtbn requirt:.; the CommissiOn to prescl.ibe the tales to be charged by SSWEPCO which 

cannot be delegated to SSWEPCO. the market or anyone else. 

C. The h i s i o n  violates Article XV, Section 3 ofthe Arizona Constitution by 

authorizing SSWEPCO or aggregators, as those terms are defined in the Rules, to prescribe 

classes to be used by SSWEPCO. The Constitution requires the Commission to prescribe 
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:lassifications to be used by SSWEPCO and this duty cannot be delegated to SSWEPCO o r  

lnyone eke. 

D. The Decision violates Article XV, Sections 3 and 12 of the Arizona 

L'onstitution by authorizing SSWEPCO or agjpgaton to discriminate in charges made to 

:ustomers that receive a like or contemporaneous sewice. 

E. The Decision violates Article XV, Sections2 and 3 of the Arizona 

Ctmtitution which requires that all corporations other than municipal furnishing electricity for 

light, fuel or power shall be deemed PSCs by creating a new type of CC&N for ESPs, including 

SSWEPCO, who have not been issued CC&Ns by the Commission pursuant to A.R.S. #40-281, 

er seq., as have Trim and the other Affected Utilities. Only one type of CC&N is permitted by 

said !Seaions and the only power or jurisdiction granted by such Section 3 of the Arizona 

Constitution to the Commission with respect to classes of PSCs is to prescribe just and reasonable 

classifications to be w d  by PSCs and not the power and jwisdiction to prescribe just and 

reasonable classes t>f PSCs. 

3. The Decision Violates Article IV and Article XC', Section6 of the Arizona 

Constitution by purporting to give the Commission the right to exercise legislative powexs 

expressly or impliedly resewed to the Legislature by the Arizona Constitution. 

4. The Decision is unconstitutional in violation of the just compensation provisions 

of the Fifth Amendment as incorporated into the Due Process Clause of the Fourteenth 

Amendment of the United States Constitution and ArticleII, Section4 of the Arizona 

Constitution and Article 11, Section 17 of the Arizona Constitution by breaching the contract and 

exclusive regulatory compact between the State of Arizona and 'Trico. 
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5.  The Decision breaches the contract and regulatory compact between the State of 

krizona and Trico by denying Trim the exclusive right to sell electricity and related services in 

ts certificated areas pursuant to its CC&Ns and is unconstitutional in violation of Article 11, 

Section 17, Article ili and Article VI, Section 1 of the Arizona Constitution which require that 

Nhen vested property rights are taken or damaged for public or private use, the State must, before 

iuch taking or damage, pay on behalf of the owner of the property or property rights taken or 

h a g e d  just compensation either (i) into court, secured by a bond as may be fixed by the court 

3r (ii) into the State treasury on such terms and conditions as are provided by statute. 

6. The Decision is unconstitutional, in excess of the jurisdiction of the Commission 

and in violation of Article 11, Section 17, Article 111 and Article VI, Section 1 of the Arizona 

Constitution in that: 

A. The issue of just compensation to be paid Trim for the breach of the 

contract and the reguIatary compact with the State of Arizona is an issue to be determined by the 

courts, not the Commission, and the Decision fails to provide for just compensation by the courts. 

The Decision places unconstitutional restrictions, burdens and limitations 

OR the right of Trico to obtain just compensation for the breach of the contract and the regulatory 

compact with die State of Arizona and the loss of, and damage to, its vested property rights. 

B. 

7. The Decision is unconstitutionaf and in violation of Article I, Sectioii 10, Clause 1 

of the United States Constitution and Article 11, Section 25 of the Arizona Constitution in that it 

impairs the obligation of contracts: 
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A. Between the State of Arkom and Trico. which has been issued certificates 

If convenience and necessity by the Commission pursuant to A.R.S. $$40-281, ai s q . ,  which are 

a hll force and effect, and 

3. Between Arizona Electric Power Cooperative. fnc. (“AEPC’O”) and its 

rlass A Members, including Trico, which contracts are all-requirements wholesale power 

contracts requiring such Class A Members to purchase all of their electricity from AEPCO. 

C. Between Trico and its members as they have agreed to purchase dl of their 

electricity h r n  Trim 

8. The Decision is unconstitutionai, exceeds the jurisdiction of the Commission and 

violates the just compensation provisions of the United States and Arizona Constitutions by 

confiscating the property of Trico. 

9. The Decision violates the Supremacy Clause of Article Vi of the United States 

Constitution, Article 11. Section 3 of the Arizona Constitution, and the Rural Electrification Act of 

1936. as amended, United States Code Annotated, Title 7, Chapter 3 1, Subchapters I and III f “RE 

Act“) by reason of’ 

A. Loans made by the United States pursuant to the RE Act to AEPCO and to 

Trico which are s t c d  by utility realty mortgages and security agreements based upon the alt- 

requirements wholesale power contract between AEPCO and Trim are placed in jeopardy by the 

Decision. 

13. The frustration of the objectives and means of the RE Act by permitting the 

Benefits of the RE Act to be enjoyed by those not intended to be bneficiaries of the Act, such as 

ESPs and meter service providers who are permitted to use or access the distribution facilities oJ 
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'rko without its consent, to the detriment of the Act's true beneficiaries who are those being 

inanced by the RE Act's programs. 

10. The Decision violates the Due Process Clauses of each of the Fourteenth 

lmmdment of the United States Constitution and ArcicleiI, Section4 of the Arizona 

Jonstitution for each of the following reasons: 

A. The Decision unlawfully amends and/or deprives Trim of the benefits of 

xior decisions of the Commission in its certification, finance, ratemaking and other orders 

without notice and an opportunity to be heard as required by A.R.S. $40-252. 

B. The Decision is contrary to accepted judicial construction of A.R.S. $40- 

252, as set forth in decisions of the Arizona Supreme Court, as the Decision permits competitive 

encroachment into Trice's territory without the showing of inability or unwillingness of Trico to 

serve required by law. 

C. The Decision piaces an irrational condition on the amendment of Trico's 

CC&N by conditioning the amendment upon final resolution of stranded cost issues for Trico, 

which cannot be determined until the actuai start and openttioii of competition within its 

certificated area. 

1 i . The i hision unlawfbily restricts Trico from providing Competitive Services. as 

defined in the Rules, pursuant to, or based upon, the existing CCd" of Trico. 

12. The Decision is unconstitutional in that it prohibits Trico, who has been issued 

CC&Ns pursuant to A.R.S. $340-281, et seq., from selling electricity and other services 

competitively outside its certificated areas when SSWEPCO, who has not been issued CC&Ns 

pursuant to A.R.S. $940-281, er seq., is granted the right to sell electricity and other services 
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corpOtations or political subdivisions of the State of Arizona who do not elect Reciprocity 

PmUant 10 A.A.C. R14-2-1611. 

13. The Decision violates the Equal Protection Clauses of the Fourteenth Amendment 

of the United States Constitution and Article 11, Section 13 of the Arizona Constitution by 

burdening Trico with unlawful discriminatory restrictions and requirements which are not ma& 

appticabie to SSWEPCO although both Trico and SSWEPCO are PSCs such as: 

A. Trico is requid to comply with A.R.S. $40-281, 40-282 and other 

regulatory statutes, vr4xmx~~ SSWEPCQ is not; 

€3. Trico is requited to serve electricity within its certificated areas. whereas 

SSWEPCO is not; 

C. Trim is required to be a Provider of Last Resort, whereas SSWEPCO is 

not. 

14. The Decision deprives Trico of the value of its respective CC&Ns which are 

severe1.i damaged or talcen by the Decision. . 

IS. The Decision is unlawfbl, unconstitutional and exceeds the jurisdiction of the 

Commission in ordei ing use or access of facilities of Trico by SSWEPCO without the consent of 

Trico. 

16. The Decision is unlawful and exceeds the jurisdiction of the Commission by 

impermissibIy interfering with the internal management and operations of Trico. 
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17. The Daision is unlawful and exceeds the jurisdiction of the Commission by 

blating the provisions of A.R.S. $40-334, which prohibits discrimination between persons, 

ocaiities or ciasses of service as to rates, charges, services or facilities. 

18. The maximum rate of $25 per k W h  for electric Competitive Service i s  fiied by 

ISWEPCO when the average cost of a kWh is approximately $.03 to $.OS is so unreasonable that 

t is meaningless and does not comply with the Rules for the issuance of a CC&N to an ESP such 

its SSWPCO. 
I 

19. The public policy of the State of Arizona with respect to rates. charges and 

classikations to be wed by PSCs is established by the applicable provisions of Article XV ofthe 

Arizona Constitution and neither the Commission nor the Legislature has the jurisdiction to 

change such public policy. 

20. The Decision fails to give the Affected Utilities, including Trico. a heating with 

respect to respect to any competitive residential electric tariff that SSWEPCO may tile in the 

filtwe. 

WHEREFORE, having fully stated its Application for Rehearing and Request for Stay, 

Trim respectfully requests that the Commission enter its Order granting this Application for 

Rehearing and this F..:equest for Staying the Decision, and the whole thereof. 

DATED this 15th day of September, 1999. 

O'CONNOR CAVANAGH MOLLOY JONES 

'BY 
D. Michael Mandig 

Attorneys for Trico Electric Cooperative, Inc. 
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higinal and 10 copies of the foregoing document 
iled the day of September, 1999, with: 

locket Conml 
kizona C Q I ~ ~ ~ ~ W I  Commission 
1200 w. washington 
%oenix, firbna850U7 

..- 
h p y  of tfae foregoing docmmt mailed the i ti 
iay of September, 1999, to: 

Michael Grant 
SALLAGWER & KDI'NEDY 
2600 North Central Avenue 
Phoenix. Arizona 85004-3020 
Attorneys for Sierra Soathwst E€ectric Power Services, inc.; 

tlrimna Electric Power Ctxpmtive; 
Graham County Elctric Cooperative; and 
l3ImmlVdley Ektric cmmve 

Bradley S. Cmdi 
Counsel, Regulatory Affairs 
TUCSON ELECTRllG POWER COMPANY 
Law m m e a t  - DB203 
220 w. sisah 
P.U. Box 71 t 
Tucson, Arizona 8 5702-071 1 

Barbara 1K;ledne 
MUZOMA PUBLIC SERVICE COMPANY 
taw Department, Station 9909 
P.O. Box 53999 
Phodx, Arizona $5072-3999 

Craig Wks 
CITIZENS UTILfTIES COMPANY 
2901 North Cen.tral Averme, Suite 1660 
Phoenix, Arizona 8501 2-2736 
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