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TRICO BLECTRIC COOPERATIVE, INC., an Arizona nonprofit corporation {"Trico™), a

a upon the follﬁwiﬁg grounds:
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party in the above pmce&diﬁgs, pursuant to A.R.S. §40-253 submits to the Commission this |
 Application For Rehearing and Request for Stay of Decision No. 61932 emterod and dated
“ 1 August 27, 1999 ("Decision"), and éf the whole thereof, on the grounds that the Decision is
- unlawful, unreasonable, m}just,vunconstimt’ionai, m exgeﬁs‘of th;: Commission’s jurisdiction,

 arbitrary, capricious and an abuse of the Commission’s discretion for the following reasons and ‘




JONES

LAW QFFICRS

O'CONNOR CAVANAGH MoLLOY

33 NORTH STONE AVENUE - SUITE 2100

TUCSON, ARIZONA 85701-1621

{520) 622-3331

2%}

[ S P

(¥ ]

O o N O

I. The Decision is not supported by any substantial evidence.

2. The Decision is unconstitutional by granting the Application of Sierra Southwest

Electric Power Cooperative Services, Inc. ("SSWEPCO") for a Certificate of Convenience and
Necessity ("CC&N") to provide competitive retail electric services as an Electric Service
Provider ("ESP") as defined in A A.C. R14-2-1601, et seq., as amended, the Retail Electric
Competition Rules ("Rules") to suppﬂy Competitive Services, as defined in the Rules on a
statewide basis, which statewide basis includes all of the areas described in the CC&Ns issued by
the Commission to Trico as an electric public service corporation ("PSC") for each and all of the
following reasons:

A. The Decisiqn -violates Article XV, Sections '3 and 14 of the Arizona
Constitution by authorizing SSWEPCO to charge rates which are not based on the fair value of
the property of PSCs devoted to the public use, nor on a just and reasonable rate of return on such
fair value nor on a rate design which will produce just and reasonable rates based thereon.

B. The Decision violates Article XV, Section 3 of the Arizona Constitution by
delegating to SSWEPCO the authority to determine the rates SSWEPCO will charge customers
and by permitting SSWEPCO to charge what are ostensibly "market-determined rates.” The

Constitution require:; the Commission to prescribe the rates to be charged by SSWEPCO which

cannot be delegated to SS WEPCO, the market or anyone else.

C. The Decision violates Article XV, Section 3 of the Arizona Constitution by
authorizing SSWEPCO or aggregators, as those terms are defined in the Rules, to prescribe

classes to be used by SSWEPCO. The Constitution requires the Commission to prescribe
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classifications to be used by SSWEPCO and this duty cannot be delegated to SSWEPCO or
anyone else.

D. The Decision violates Article XV, Sections3 and 12 of the Arizona
Constitution by authorizing SSWEPCO or aggregators to discriminate in charges made to

customers that receive a like or contemporaneous service.

E. The Decision violates Article XV, Seqtionsz and 3 of the Arizona

- Constitution which requires that all corporations other than municipal furnishing electricity for

light, fuel or power shall be deemed PSCs by creating a new type of CC&N for ESPs, including
SSWEPCO, who have not been issued CC&Ns by the Commission pursuant to A.R.S. §§40-281,
et seq., as have Trico and the other Affected Utilities. Only one type of CC&N is permitted by
said Sections and the only power or jurisdiction granted by such Section3 of the Arizona
Constitution to the Commission with respect to classes of PSCs is to prescribe just and reasonable
classifications to be used by PSCS; and not the power and jurisdiction to prescribe just and
reasonable classes »f PSCs.

3. | The Decision violates Article IV and Arﬁclé XV, Section 6 of the Arizoﬁa
Constitution by purporting to give the Commission thé right to exercise legislative powers
expressly or impliedly reserved to the Legislature by the Arizona Constitution.

4. The Decision is unconstitutional in violation of the just compensation provisions
of the Fifth Amendment as incorporated into ‘the Due Process Clause of the Fourteenth
Amendment of the United States Constitution and ArticleIl, Section4 of the Arizona
Constitution and Article I, Section 17 of the Arizona Constitution by breaching the contract and

exclusive regulatory cbmpact between the State of Arizona and Trico.
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5. The Decision breaches the contract and regulatory compact between the State of

Arizona and Trico by denying Trico the exclusive right to sell electricity and related services in
its certificated areas pursuant to its CC&Ns and is unconstitutional in violation of Article 11,
Section 17, Afticle IU and Article VI, Section 1 of the Ariiona Constitution which require that
when vested property rights are taken or damagéd for public or private use, the State must, before
such taking or damage, pay on behalf of the owner of the property or property rights taken or
damaged just compensation either (i) into court, secured by a bond as may be fixed by the court
or (i1) into thé State treasury on such terms and conditions as are provided by statute.

6. The Decision is unconstitutional, in excess of the jurisdiction of the Commission

and in violation of Article lI Section 17, Article III and Article VI, Section 1 of the Arizona |

Constitution in that:

A. The issue of just compensaﬁon to be paid Trico for the breach of the

contract and the regulatory compact with the State of Arizona is an issue to be determined by the

courts, not the Commission, and the Decision fails to provide for just compensation by the courts.

B.  The Decision places unconstitutional restrictions, burdens and limitations
on the right of Trico to obtain just comﬁensation for the breach of the contract and the regulatory
compact with the State of Arizona and the loss of, and damage to, its vested property rights.

1. The Decision is unconstitutional and in violation of Article I, Section 10, Clause 1

of the United States Constitution and Article 11, Section 25 of the Arizona Constitution in that it

impairs the obligation of contracts:
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A. Between the State of Arizona and Trico, which has been issued certificates

of convenience and necessity by the Commission pursuant to A.R.S. §§40-281, ef seq., which are
in full force and effect, and
B. Between Arizona Electric Power Cooperative, Inc. ("AEPCO") and its
Class A Members, including Trico, which contracts are all-requirements wholesale power
contracts requiring such Class A Members to purchase all of their electricity from AEPCO. :
- C Between Trico and its members as they have agreed to purchase all of their
electricity from Trico.

8. The Decision is unconstitutional, exceeds the juﬁsdicﬁon of the Commission and
violates the just compénsation brovisions of the United States and Arizona Constitutions by
confiscating the property of Trico. |

9. The Decisién violates the Supremacy Clause of Article VI of the United States
Constitution, Article II, Section 3 of the Arizona Constitution, and the Rural Electrification Act of
1936. as amende:!, United States Code Annotated, Title 7, Chapter 31, Subchapters | and II ("RE
Act™) by reason of’ |

A Loans made by the United States pursuant to the RE Act 1o AEPCO and to

Trico which are sccured by utility realty mortgages and security agreements based upon the all-

- requirements wholesale power contract between AEPCO and Trico are placed in jeopardy by the

Decision.
B. The frustration of the objectives and means of the RE Act by permitting the
benefits of the RE Act to be enjoyed by those not intended to be beneficiaries of the Act, such as

ESPs and meter service providers who are permitted to use or access the distribution facilities of

TUC 45628.1
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Trico without its consent, to the detriment of the Act’s true beneficiaries who are those being

financed by the RE Act’s programs.

10. The Decision violates the Due Process Clauses of each of the Fourteenth

Amendment of the United States Constitutioh and Arniclell, Section4 of the Arizona

. Constitution for each of the following reasons:

A.  The Decision unlawfully amends and/or deprives Trico of the benefits of
prior decisions of the Commission in its certification, finance, ratemaking and other orders
without notice and an opportunity to be heard as required by A.R.S. §40-252.

B. The Decision is cohtrary to accepted judicial construction of AR.S. §40-
252, as set forth in deéisions of the Arizona Supreme Court, as the Decision permits competitive
encroachment into Trico’s tefritory. thhout the showing of inability or unwillingness of Trico to
serve required by laww}.

C. The Decisién places an irrational condition on the amendment of Trico's

CC&N by conditioning the amendment upon final resolution of stranded cost issues for Trico,

which cannot be determined until the actual start and operation of competition within is

certificated area.
11.  The Decision unlawfully ?estricts Trico from providing Competitive Ser.vices. as
defined in the iiules, pursuant 1o, or based upon, the existing CC&Ns of Trico.
- 12.  The Decision is unconstitutional in that it prohibits Trico, who has been issued
CC&Ns pursuant to A.R.S. §§40-281, et seq., from selling electricity and_ other services

competitively outside its certificated areas when SSWEPCO, who has not been issued CC&Ns

'pursuant to A.R.S. §§40-281, er seq., is granted the right to sell electricity and other services

TUC:45628.1
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competitively anywhere in the State of Arizona, except in the service territories of municipal

corporations or political subdivisions of the State of Arizona who do not elect Reciprocity

pursuant to A.A.C. R14-2-1611.

13.  The Decision violates the Equal Protection Clauses 6f the Fourteenth Amendment
of the United States Constitution and Article II, Section 13 of the Arizona Constitution by
burdening Trico with unlawful discriminatory restrictions and requirements which are not made

applicable to SSWEPCO although both Trico and SSWEPCO are PSCs such as:

A. Trico is required to comply with ARS. §40-281, 40-282 and other

regulatory statutes, whereas SSWEPCO is not;

B. Trico is required to serve electricity within its certificated areas, whereas

SSWEPCO is not;

C.  Trico is required to be a Provider of Last Resort, whereas SSWEPCO is

14.  The Decision deprives Trico of the value of its respective CC&Ns which are

~ severely damaged or taken by the Decision. -

15.  The Decision is unla_wﬁll, unconstitutional and exceeds the jurisdiction of the
Commission in ordeiing use or access of ‘ facilities of _Tricb by SSWEPCO without the consent of
'f,rico.

| 16.  The Decision is unlawful and exceeds the jurisdiction of the Commission by

impermissibly interfering with the internal management and operations of Trico.

TUC:45628 1
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17.  The Decision is unlawful and exceeds the jurisdiction of the Commission by
violating the provisions of A.R.S. §40-334, which prohibits discrimination between persons,
localities or classes of service as to rates, charges, services or facilities.

18.  The maximum rate of $25 per kWh for electric Compétitive Service as filed by
SSWEPCO when the average cost of a kWh is approximately $.03 to $.05 is so unreasonable that

it is meaningless and does not comply with the Rules for the issuance of a CC&N to an ESP such
as SSWEPCO. »

19.  The public policy of the State of Arizona with fespect to rates. charges and
classifications to be used by PSCs is established by the applicable provisions of Article XV of the
Arizona Constitution and neither the Commission nor the Legislature has the jurisdiction to
change such public policy.

20.  The Decision fails to give the Affected Utilities, including Trico. a hearing with
respect to respect to any competitive residential electric tariff that SSWEPCO may file in the
future.

WHEREFORE, having fully stated its Application for Rehearing and Request for Stay,
Trico respectfully requests that the Commission enter its Order grar:tiﬂg this Application for
Rehearing and this Fequest for Staying the Decision, and the whole thereof.

DATED this 15th day of September, 1999.

O'CONNOR CAVANAGH MOLLOY JONES

Bys

Russell E. Jones
D. Michael Mandig

. Attorneys for Trico Electric Cooperative, Inc.
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Original and 10 copies of the foregoing document
filed the /> _day of September, 1999, with:_

‘Docket Control

Arizona Corporation Commission
1200 W. Washington
Phoenix, Arizona 85007

Copy of the foregoing document mailed the /
day of September, 1999, to:

Michael Grant

GALLAGHER & KENNEDY

2600 North Central Avenue

Phoenix, Arizona 85004-3020

Attorrieys for Sierra Southwest Electric Power Services, Inc.;
Arizona Electric Power Cooperative;
Graham County Electric Cooperative; and
Duncan Valley Electric Cooperative

Patricia Cooper, Corporate Counsel -
AEPCO/SSWEPCO

- 1000 South Highway 80

Benson, Arizona 85602

Bradley S. Carroll

Counsel, Regulatory Affairs

TUCSON ELECTRIC POWER COMPAN\
Law Department - DB203

220 W. Sixth Street

P.O. Box 711

Tucson, Arizona 85702-0711

Steven M. Wheeler

Thomas L. Mumaw
SNELL & WILMER, LLP
One Arizona Center

Phoenix, Arizona 8004-0001

-Attorneys for Arizona Public Service Company
- Barbara Klemstine

ARIZONA PUBLIC SERVICE COMPANY
Law Department, Station 9909

P.O. Box 53999

Phoenix, Arizona 85072~3999

Craig Marks
C!TIZENS UTILITIES COMPANY

" 2901 North Central Avenue, Suite 1660

Phoenix, Arizona 85012-2736
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Michael E. Curtis
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& Altorney for Calpine Power Services, and

MARTINEZ & CURTIS, P.C.
27 7

Phoenix, Anm‘ 85006-1090
Attorneys for Mohave Electric Cooperative and
Navopache Electric Cooperative

Christopher thchwck

- HITCHCOCK, HiCKS & CONLOGUE
- P.O.Box 87

Bishee, Arizona 85603-0087
mtomeyzs for Sulphur Springs V.aiiey Electric
C aapﬁzatlve, mc

Pimemx, Arizona 85001-0400 -
Attorneys for Ajo Improvement Company and

Morem,s Water and Electric Company

| 3003 N. Central Avenue, Suite 2600
{ Phoenix, Arizona 85012-2913
| Attomeys for Cyprus Climax Metals Company,

ASARCG Incorporated, and Enron Corp.

' 'Leq}xe Lawner

Governnmzt Affaxrs

Commonwealth Energy Cerporatmn
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| Paul Buihs, 'Chlef Counsel
. iLeg;ai Divisic
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