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Commissioner 
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Commissioner 

N THE MATTER OF THE JOINT NOTICE AND 
IPPLICATION OF QWEST CORPORATION, 
>WEST COMMUNICATIONS COMPANY, LLC, 
2WEST LD CORP., EMBARQ 
ZOMMUNICATIONS, INC. D/B/A 
ZENTURYLINK COMMUNICATIONS, 
EMBARQ PAYPHONE SERVICES, INC. D/B/A 
ZENTURYLINK AND CENTURYTEL 
SOLUTIONS, LLC, FOR APPROVAL OF THE 
PROPOSED MERGER OF THEIR PARENT 
ZORPORATIONS, QWEST COMMUNICATIONS 
[NTERNATIONAL, INC., AND CENTURYTEL, 
[NC. 

DOCKET NO. T-01051B-10-0194 
DOCKET NO. T-02811B-10-0194 
DOCKET NO. T-04190A-10-0194 
DOCKET NO. T-20443A-10-0194 
DOCKET NO. T-03555A-10-0194 
DOCKET NO. T-03902A-10-0194 

JOINT APPLICANTS’ 
EXCEPTIONS TO 
RECOMMENDED OPINION 
AND ORDER 

The Joint Applicants named above respectfully submit these exceptions to the 

iecommended Opinion and Order (the “Recommended Order”) issued by the Administrative 

,aw Judge in this proceeding on February 15,201 1. 

I. INTRODUCTION 

The Recommended Order is a comprehensive and well-considered ruling that assimilated 

.he extensive testimony of the parties, experts and consultants, and appropriately and correctly 

:valuated the credibility of the witnesses and their positions. With one relatively minor 
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:xception regarding the Recommended Order’s description of how the terms for volume and 

erm commitment discount plans shall be extended, which is discussed below, the Recommended 

3rder should be adopted. 

Most of the testimony at the hearing was generated by the extreme positions advocated 

>y a very few competitors opposed to the Application. The Joint Applicants noted in their 

losing Brief’ that of the sixty-nine (69) companies listed on the Commission website as 

:ompetitive local exchange carriers, twelve (12) were sufficiently interested in this merger 

Jroceeding to intervene. The Joint Applicants have entered into settlement agreements with all 

,ut three (3) of those intervenors (the “Non-Settling CLECs”).* The settlement agreements, all 

if which are filed and part of the record of this proceeding, represent substantial concessions 

nade by the Joint Applicants and substantial benefits conferred upon all of the CLECs, including 

he Non-Settling CLECS.~ Of the Non-Settling CLECs, Level 3 and Pac-West did not file post 

iearing briefs, from which a reasonable inference may be drawn that the concerns raised by them 

:arlier are answered by the concessions already made, are recognized as misplaced, or are no 

onger of sufficient importance to them. 

The Joint Applicants’ exception relates to one of the terms of their recent settlement 

igreement with tw telecom of Arizona, llc (“TWTA”). The settlement agreement between 

rWTA and the Joint Applicants (the “TWTA Settlement”) has also been filed in this 

~~ ~ 

Post Hearing Brief of the Joint Applicants, Jan. 1 1,201 1, pp. 1-4, 
’ The remaining three (3) Non-Settling CLECs are PAETEC, Level 3, and Pac-West Telecomm. TWTA had been a 
\Ton-Settling CLEC, but as noted in the Recommended Order and discussed below, between the time of Post 
3earing Briefs and the issuance of the Recommended Order, TWTA entered into a settlement agreement with the 
roint Applicants. 
’ The Recommended Order states in para. 107: 

In its Post-Hearing Brief, PAETEC acknowledged that the Settlement Agreement addresses many 
concerns that it has regarding the merger, ‘and PAETEC agrees that those commitments are necessary 
to protect the public interest. Accordingly, PAETEC urges the Commission to adopt the commitments 
set forth in the Integra Settlement and the Settlement Agreement as conditions to the proposed merger’. 
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~oceeding .~  TWTA claimed during the proceeding that it especially depends on special access 

:ircuits5 purchased from Qwest Corporation to serve its customers. Because of that alleged 

lependency and the fact its volume and term plan is expiring shortly, TWTA sought certainty 

.hat it can operate under its existing special access volume and term commitment discount plan 

for a reasonable period of time post-Closing. TWTA’s desired term extension may be longer 

:han the extension that has already been provided for under the Settlement Agreement between 

:he Joint Applicants, the Commission Staff, and RUCO (the “Settlement Agreement”). TWTA 

md the Joint Applicants were able to reach a compromise that met both of their needs in the 

rWTA Settlement. TWTA agreed to the terms of the Integra Settlement, and also negotiated 

2ertain other clarifications, modifications, and additional commitments that address the concerns 

rWTA had regarding rate stability under their existing Regional Commitment Plan (“RCP”) for 

special access. When the Joint Applicants filed the TWTA Settlement they stated that they 

understood and agreed, “[Tlhe clarifications, modifications and additional commitments set forth 

in the Agreement will be available to other carriers that are similarly situated to Integra and tw 

telecom, regardless of whether a similarly situated carrier has participated in these consolidated 

dockets or entered into a settlement agreement with the Joint Applicants.”6 

The Recommended Order expands the Joint Applicant’s commitment to TWTA for RCP 

rate stability to now encompass “all term and volume discount plans offered by Qwest under 

Condition No. 23, (d)(i)” of the Settlement Agreement. The Joint Applicants do not object to 

The TWTA Settlement is Exhibit J to the Recommended Order. It was filed by Notice of Filing Settlement 
Agreement Between and Among TW Telecom, CenturyLink, and Qwest, February 8,201 1. 

TWTA describes its use of special access as follows: “To serve its customers, TWTA purchases special access 
circuits from Qwest. These circuits are dedicated telecommunications lines that connect carriers to customers. The 
circuits allow the high-speed, high capacity transmission of voice and data between physically separate locations.” 
(TWTA Initial Brief, 6:12-15.) 

Notice of Filing Settlement Agreement Between and Among TW Telecom, CenturyLink, and Qwest, February 8, 

4 

2011, 1:26-2:3. 

3 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that expansion, in principle. However, the Joint Applicants take exception to the manner in 

which it has been written in the Recommended Order because the wording used could extend 

some volume term plans much farther into the future than is reasonable, and thus results in 

widely disparate termination dates for the extended plans, contrary to the objective of providing 

like terms for similarly situated CLECs. 

11. DISCUSSION 

TWTA purchases special access under Qwest's RCP, which is a volume and term 

discount plan under the federal  tariff^.^ TWTA's RCP is currently set to expire on June 1,201 1, 

and TWTA views the replacement terms offered by Qwest as less favorable.* To address its 

concern, TWTA asked that the contract extension period in Condition 23(d)(i) of Attachment 1 

to the Settlement Agreement' be amended to provide for a longer period of time. The resolution 

reached in the TWTA Settlement provides: 

[Tlhe Merged Company shall extend the Qwest Regional Commitment Plan (RCP) 
currently opted into by tw telecom through the Merger Closing Date, including its 
currently effective term, volume, and rate stability commitments, and for another twelve 
months beyond the expiration of the then existing term or May 3 1,20 13, whichever is 
later[.l'O 

The TWTA Settlement extends the term of the TWTA RCP through the Merger Closing 

Date to ensure that the TWTA RCP does not expire between now and Merger Closing Date and 

then for 12 months or May 3 1,201 3, whichever is later. The 12 month extension beyond the 

term is entirely consistent with the Integra Settlement and the Settlement Agreement with Staff 

and RUCO. The TWTA modification simply adds a date certain through which any such RCP 

agreement would extend, similar to other provisions in the settlements that provide for a 

TWTA Initial Brief, 9: 1. 

TWTA Initial Brief, 11:15-16. 
TWTA Settlement Agreement, f 4, p. 2. 

' Id . ,  9:2-10:4. 
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reasonable minimum period, thereby establishing the certainty that the CLECs seek immediately 

upon merger closing. l 1  

Even-handed treatment does not require that every RCP, or every term and volume 

discount plan for that matter, be extended for 24 more months beyond its existing term, 

regardless of how far into the future the current term extends, as the Recommended Order 

provides. Rather, equal treatment should constitute applying the same rule to every other carrier. 

For example, if some other CLEC’s RCP is set to expire May 1,2012, applying the clause as 

written in the TWTA Settlement (12 more months beyond the expiration of the current term or 

May 3 1,2013, whichever is later) would result in the same termination date as TWTA bargained 

for-May 3 1,20 13. However, using the language from the Recommended Order (adding 24 

months to the term regardless of when the term expires) would result in an extension to May 1, 

2014. This difference is magnified the further out the existing term extends. For example, if a 

current RCP expires May 1,2014, the language from the Recommended Order would extend that 

term to May 1,2016. As these examples show, the potential exists for the language proposed by 

the Recommended Order to result in already long terms being extended two more years, far 

beyond what was contemplated in the various settlements or is necessary for the CLEC-desired 

post-closing certainty. An extension like that bears no relation to protection from merger-related 

pressures to amend plans, and would be unwarranted and unreasonably limiting on the merged 

company. 

l 1  See, for example, the commercial and wholesale agreement provisions which provide for a minimum extension of 
18 months from the Closing Date (a date certain that can be calculated upon closing) or the unexpired term, 
whichever is later , or the OSS provision that provides for two years or the date certain of July 1,2013, whichever is 
later. Similarly, the date certain for this provision under the TWTA Settlement is May 3 1,2013, subject to 
renegotiation if the Transaction is not closed by May 3 1 , 201 1, which the parties do not expect. In the event this date 
is renegotiated, the new date certain would be equally applicable to other carriers. 
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TWTA, the entity most concerned with the adequacy of Condition 23(d)(i), has accepted 

hat the provision adding 12 months to the current RCP term or May 31,2013, puts a reasonable 

imit on the exposure to merger-related changes and provides the acceptable level of certainty 

hat the CLECs want. 

Accordingly, the Joint Applicants ask that the wording of the Recommended Order be 

nodified, with the objective being to confer upon all carriers under existing volume and term 

)rice discount plans under the Qwest federal tariff, the option to extend their plans in a manner 

vhich follows the same approach that TWTA achieved in its settlement; that is, an extension 

hrough the Merger Closing Date to ensure that an RCP does not expire between now and 

:losing, and 12 months beyond the expiration or May 3 1 , 2013, whichever is later. The Joint 

lpplicants respectfully, ask that the Commission adopt the following amendment to the 

tecommended Order: 

Amend page 54, lines 7-8, by deleting the words “The Applicable Time 
Period is extended from 12 months to 24 months,” and inserting in lieu thereof the 
following: 

“Regarding term and volume discount plans, such plans offered by 
Qwest as of the Closing date will be extended by twelve months beyond the 
expiration of the then existing term, or until May 3 1,2013, whichever is 
later, unless CLEC indicates it opts out of this extension. Term and volume 
discount plans that would otherwise expire between the Order date and the 
Closing Date shall be extended through the Closing Date such that the 
additional 12 months provided under this provision will run from the 
Closing Date.” 

Amend page 58, lines 4, by deleting the period (.) and inserting the 
following: “as provided for in Paragraph 207, supra.” 

The Joint Applicants’ purpose, like the Recommended Order’s purpose, is to provide that 

similarly situated carriers will be able to receive the same terms as the TWTA Settlement. The 
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anguage proposed is not intended to modify the TWTA Settlement. 

111. CONCLUSION 

The Joint Applicants appreciate the swiR and sure processing of their Joint Application, 

md the well-considered Recommended Order. The relatively minor modifications the Joint 

Ipplicants seek to the Recommended Order are offered in the same spirit that all of the 

iumerous settlement agreements were entered. Our objective is to clarify commitments and 

)bligations assumed by the merged company, avoid unintended consequences, treat all 

itakeholders fairly and evenhandedly, and to promptly achieve the beneficial objectives of this 

nerger. Accordingly the Joint Applicants ask that the Recommended Order be adopted, with the 

nodifications requested in these Exceptions. 

Respectfully submitted, this 24th day of February, 201 1. 

QWEST CORPORATION 

Associate General Counsel" 
QWEST 
20 E. Thomas Road, 16* Floor 
Phoenix, Arizona 85012 

Attorney for Qwest Corporation, Qwest 
Communications Company, LLC, and Qwest 
LD Corp. 

BROWNSTEIN HYATT FARBER 

40 N. Central Ave., 14th Flo r 
Phoenix,'Arizona 85004 

' i 
And 

Kevin K. Zarling, Senior Counsel 
(admitted pro hac vice) 
CENTURYLINK 
400 W. 15& Street, Suite 3 15 
Austin, Texas 78701 

Attorneys for Embarq Communications, Inc. 
d/b/a CenturyLink Communications, Embarq 
Payphone Services, Inc. d/b/a CenturyLink, 
and CenturyTel Solutions, LLC 
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ORIGINAL and thirteen (13) copies filed 
this 24th day of February, 201 1, with: 

Docket Control 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

Copy of the foregoing hand-delivered 
this 24th day of February, 20 1 1, to: 

Belinda Martin, Administrative Law Judge 
Hearing Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

Steve Olea, Director 
Utilities Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

Copy of the foregoing sent via e-mail and 
U.S. Mail this 24th day of February, 201 1, to: 

Michael Patten 
Roshka DeWulf & Patten, PLC 
One Arizona Center 
400 E Van Buren St - 800 
Phoenix, AZ 85004 
mpattenadrp-law. com 

Gregory L. Rogers 
Level 3 Communications, LLC 
1025 Eldorado Boulevard 
Broomfield, CO 80021 
greg.rogers@level3 .com 

Rogelio Pena 
Pena & Associates 
4845 Pearl East Circle - 101 
Boulder, CO 80301 

Janice Alward, Chief Counsel 
Legal Division 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

Daniel W. Pozefsky, Chief Counsel 
Residential Utility Consumer Office 
11 10 W. Washington Street, Suite 220 
Phoenix, Arizona 85007 

Katherine Mudge 
Director, State Affairs & ILEC Relations 
Covad Communications, Inc. 
7000 N. Mopac Expressway, 2nd Floor 
Austin, TX 78731 
kmudge@covad.com 

James C. Falvey 
Senior Regulatory Counsel 
Pac-West Telecomm, Inc. 
420 Chinquapin Round Rd., Suite 2-1 
Annapolis, MD 21401 
j falvey@pacwest. com 

Rex Knowles 
XO Communications, Inc. 
7050 Union Park Ave., Suite 400 
Midvale, UT 84047 
Rex.knowles@xo. com 
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Mark DiNunzio 
Cox Arizona Telcom, LLC 
1550 W. Deer Valley Road 

Phoenix, AZ 85027 
Mark.DiNunzio@cox.com 

MS:DV3-16, Bldg. C 

William A. Haas 
Vice President of Public Policy & Regulatory 
PAETEC Holding Corp. 
One Martha's Way 
Hiawatha, IA 52233 
William.haas@paetec.com 

Harry Gildea 
Snavely King Majoros O'Connor 
& Bedell, Inc. 
11 11 14* St. N.W., Suite 300 
Washington, DC 20005 
hgildea@snavel y-king.com 

Stephen S. Melnikoff 
Regulatory Law Office 
US Anny Litigation Center 
901 N. Stuart St., Suite 700 
Arlington, VA 22203-1837 
Stephen.melniko ff@hqda.army.mil 

Daniel D. Haws 
OS JA 

USA Intelligence Center & Fort Huachuca 
Fort Huachuca, Arizona 8 56 13 

m: AZTS-JAD 

Craig A. Marks 
Craig A Marks, PLC 
10645 North Tatum Boulevard 
Suite 200-676 
Phoenix, AZ 85028 
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Lyndall Nipps 
Vice President, Regulatory Affairs 
TW Telecom of Oregon, LLC 
9665 Granite Ridge Drive, Suite 500 
San Diego, CA 87123 
lyndall.nipps@twtelecom.com 

Joan Burke 
Law Office of Joan S. Burke 
1650 N. First Ave. 
Phoenix, AZ 85003 
j oan@j sburkelaw. com 

Gregory Merz 
Gray Plant Mooty 
500 IDS Center 
80 S. Eighth St. 
Minneapolis, MN 55402 
Gregory.merz@gpmlaw . com 

Karen L. Clauson 
Vice President, Law & Policy 
Integra Telecom 
61 60 Golden Hills Dr. 
Golden Valley, MN 55416-1020 
klclauson@integratelecom.com 

John Ilgen 
Vice President Sales & Marketing 
Westel Inc. 
9606 N. Mopac Expressway, Suite 700 
Austin, TX 78759 
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