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IN THE MATTER OF THE FORMAL 
COMPLAINT OF CHARLES J. DAINS AGAINST 
RIGBY WATER COMPANY 

BEFORE THE ARIZONA CORPORATION COMMISSION 

DOCKET NO. W-O1808A-09-0137 

COMMISSIONERS 

GARY PIERCE, Chairman 
PAUL NEWMAN 
SANDRA D. KENNEDY 
BOB STUMP 
BRENDA BURNS 

REPLY BRIEF OF THE ESTATE OF CHARLES J. DAINS 

The Estate of Charles J. Dains (“Dains Estate”) hereby replies to briefs filed on 

December 15,201 1, by Utilities Division Staff (“Staff”) and Rigby Water Company (“Rigby”) in 

the above-captioned docket. 

I. REPLY TO STAFF 

The Dains Estate appreciates and agrees with Staffs conclusion that “Rigby should 

refund the advance less any refunds already made.”’ Essentially, Staff concluded that it was 

Rigby’s obligation to file the Main Extension Agreement between Rigby and Mr. Dains 

(“MXA”) as required by A.A.C. R14-2-406 (“Rule”)? Rigby did not comply with the Rule, so 

A.A.C. R14-2-406(M) applies. Staff concluded that: “Rigby should refund the advance less any 

refunds already made.”3 

However, there is one misconception that should be cleared up. Staff states: 

Staff witness Bradley Morton testified that there are a number of items and documents 
that must be provided prior to approval of an MXA. Unfortunately, according to the 
evidence presented in this matter, certain items on the checklist could not be presented to 
Staff. 

In fact, Rigby had all the information it was required to submit to Staff. 

Staff Brief at 3:7:8. 
For convenience, a copy of the MXA is attached to this Reply Brief as Exhibit A. The MXA was admitted into 

Id. 

1 

2 

evidence as Exhibit RWC-5 to Hearing Exhibit R- 1. 



Mr. Morton testified concerning the information that Staff requires to process an MXA. 

He provided (Exhibit S-2) a copy of Staffs current checklist to determine whether a filed MXA 

satisfies the requirements of R1 4-2-406.4 

The following table lists each requirement on Staffs checklist and then shows that Rigby 

could easily have satisfied each applicable requirement. 

Table 1 - MXA Filing Requirements 

MXA Exhibit A shows that the 
development was located at the 
intersection of 1 07th Avenue and 

Utilities' Estimated Start and 
Completion Dates 

Yes. The construction was complete and 
Rigby was providing water service at 
the time the MXA was executed. 
Rigby knew when it started and when it 
was complete. 

Signature from Both Parties Yes. MXA, signature pages. 
Water Use Data Sheet Yes. This was Rigby's requirement to 

prepare and file. Rigby had all the 
information it required concerning the 
development's expected water usage. 
See Exhibit RWC-8 to R-1. 

'See  Exhibit S-2. 
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5 

6 

Requirement 

DEQ Plan or Approval to 
Construct or Compliance 
Report 

7 

8 

Available 
to Rigby? 
Yes. 

9 

10 

Confirm within CC&N 

11 

12 

13 

14 

Yes. 

15 

16 

17 

Hook Up Fee I !:Llicable. 

Reference 

See Exhibits Dains- 12 and Dains 13. 
The Approval to Construct was 
originally issued on August 28, 1985, 
and was reinstated on May 2, 1996. 
Because Rigby never asked for a copy, 
the reasonable conclusion is that Rigby 
already had a copy of this document. 
Further, a copy of the ATC was readily 
available from Maricopa County. 
MXA. Dage 1. recital 3. 

There can be no doubt that Rigby had everything it needed to file the MXA with Commission 

Staff. 

There was a great deal of testimony concerning whether Mr. Dains provided copies of 

invoices and as-built drawings, as required by the MXA. Mr. Dains’ son, Charles D. Dains, 

testified that their construction lender, Hilton Financial provided copies of invoices to Rigby.’ 

Rigby disagreed.6 However, this testimony is largely irrelevant. The Commission’s regulations 

do not require that a water utility submit copies of invoices as part of its filing to get an MXA 

approved. Further, as shown above, paid invoices are not on Staffs checklist of information 

required for it to approve the MXA. 

In conclusion, Rigby had everything it needed to submit the executed MXA for approval 

in 1999. Rigby failed to do so. Therefore, A.A.C. R14-2-406(M) requires that Rigby 

immediately refund $209,737.25 to the Dains Estate; the total amount advanced ($236,998.68)’ 

less actual refunds made ($27,261 .43).7 

IT. REPLY TO RIGBY 

A. Introduction 

This complaint was originally brought by Mr. Charles J. Dains, who unfortunately died 

before justice could be done. Rigby’s Brief is now filled with the same blend of misstatements, 

Tr. at 45:9-16. 
Tr. at 103:3-12. 
See Initial Brief at pp. 3-4. 
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mischaracterizations, and obfuscations that filled its testimony. Mr. Charles D. Dains, Mr. 

Dains’ son, accurately characterized Rigby’s misguided litigation strategy as “Blame the dead 

gg . , , 8  

Despite Rigby’s attempts to blame the dead guy for its own failures, the Dains Estate set 

the record straight in its Initial Brief: 

1. Through much of 1985 through 1997, Rigby was out of compliance with County 

water standards. 

2. Rigby’s non-compliance caused the Dains Partnership to incur significant delay costs. 

3. Rigby demanded that the Dains Partnership oversize, without compensation, a water- 

storage facility. 

4. Mr. Dains did his best to provide Rigby all documents that it claimed were needed. 

5. The Dains Partnership completed all required facilities, including the oversized 

water-storage facility, by July 1997. 

6. Rigby accepted the required facilities and began providing water service in July 1997. 

7. Rigby and Mr. Dains agreed that Rigby would purchase the Dains-built facilities- 

including the over-sized storage facilities-for approximately $240,000, to be paid 

through refunds over 20 years. 

8. In 1998, Rigby prepared and sent to Mr. Dains an estimated refwnd schedule showing 

that refunds made over 20 years would be approximately $244,000. 

9. Rigby did not send Mr. Dains a draft MXA for review until 1998, one year after 

Rigby had accepted the Dains facilities. 

10. The MXA was not executed until May 1999, approximately two years after Rigby 

began service to the Dains development. 

1 1. The MXA stipulates that the exact cost of the advanced facilities to be refunded was 

$236,998.68. 

Tr. at 24:25 - 25:2. “. . . Complainant actively precluded compliance with the Commission’s regulations, despite 
being fully informed of those regulations. Rigby Brief at 1 :26-27. 
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12. Rigby had everything it needed to file the MXA for approval. 

13. Although it was required by law to do so, Rigby never filed the MXA for approval. 

14. Rigby has only refunded $27,261.43 over the first 11 years of the MXA, far less than 

promised to Mr. Dains. 

15. Rigby has agreed to be acquired by the City of Avondale for $2,560,000, a huge 

windfall. 

16. As required by law and equity, Rigby should immediately refund $209,737.25 to the 

Dains Estate, the total amount advanced ($236,998.68), less actual refunds made 

($27,261.43)? 

17. As required by A.A.C. R14-2-406(M), Rigby should have provided the refund no 

later than the year 2000. Therefore, to compensate the Dains Estate for the lost time- 

value of the money, Rigby should also provide interest on the unrefunded balance. 

B. Rigbv’s Brief Is Full of Misstatements, Misrepresentations, and Obfuscations 

As discussed, Rigby’s Brief is full of misstatements, misrepresentations, and 

obfuscations. The Dains Estate replies as follows: lo  

Rigbv Statement: “While Mr. Dains ’ estate now alleges that Terra Ranchettes was not 

developed until the mid-1 990s due to Rigby’s non-compliance with certain regulations, the 

evidence at the hearing demonstrated that Mr. Dains never actually requested service at that 

time. l1 

Dains Response: It would have been a waste of time to request service when Rigby was 

out of compliance. Rigby’s water quality was not compliant with the Arizona Safe Drinking 

Water Act, beginning in 1985 and continuing for an undetermined time. Rigby was again out of 

See Initial Brief at pp. 3-4. 
The Dains Estate will not reply to every one of Rigby’s erroneous statements. This would unnecessarily increase 

the size of this Reply Brief. If the Dains Estate’s does not reply to a particular statement, it does not mean the Dains 
Estate agrees that the statement is accurate or relevant. 

IO 

Rigby Brief at 2:ll-15. 
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compliance because of inadequate storage capacity, beginning in early 1994 and continuing for 

several years.I2 

Rinbv Statement: “Mr. Dains ’ estate now claims that no request was made because 

Rigby was not in compliance with all applicable regulatory requirements. However, the evidence 

actually reveals that Rigby’s compliance status was irrelevant to development.” 

Dahs Response: There is no evidence to support Rigby’s amazing statement. 

Rigby suggests that its March 19, 1985, will-serve letter somehow supports its view.14 

First, this makes no sense, because the 1985 will-serve letter was obviously issued in response to 

a request for service by Mr. Dains. Second, Rigby’s commitment was expressly conditioned on 

approval by, among others, the Arizona Department of Health Services and Maricopa County. l5 

Then, one month later on April 22, 1985, the Maricopa County Health Department told Mr. 

Dains that he could not develop his subdivision because Rigby was not compliant with the 

Arizona Safe Drinking Water Act.I6 Rigby’s compliance status was not only relevant; it actually 

prevented development for many years. 

Rigby Statement: Mr. Dains simply chose not to develop the subdivision, and 

subsequently chose not to do anything with the parcel for approximately ten years, including 

numerous years when Rigby was fully compliant.’ 

Dahs Response: The record does not reveal when Rigby was hlly compliant. There is 

no evidence when Rigby resolved its 1985 compliance issue. Rigby’s witness also had no 

knowledge as to Rigby’s water-compliance status from 1991 through 1994.’’ In 1994, Rigby 

was again out of compliance, continuing for several years thereafter. Overall, it appears that 

Rigby was out of compliance for many if not most of the years from 1985 through 1997. 

l2 Exhibit Dains-1 at 2, CDD-2; Exhibit Dains-9. 

l4 Exhibit RWC-16. 
l5 Exhibit R-16. 
l6 Exhibit Dains-1 at CDD-2. 
l7 Rigby Brief at 2:22 - 3:2. ’* Tr. at 135:21 - 136% 

Rigby Brief at 2:15-18 13 
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Rigby’s continual non-compliance prevented development, which had terrible 

consequences for the Dains family: 

My father and I were not big developers, but we did think that we had a chance to help 
provide for his retirement and our family. The first consequence of Rigby Water’s 
noncompliance was that our partners backed out. They took 50 acres for later development 
and we retained 30 acres. We were ready to immediately begin developing our 30-acre parcel 
in 1993, but are plans were thwarted by Rigby Water’s inability to provide water service. We 
were forced to carry a high-interest note and pay real estate taxes for more than ten years 
before we could move forward. This was a huge financial set-back for us.19 

Rigby Statement: “Rigby was required to enter into a mainline extension agreement with 

Mr. Dains. ’j20 

Dains Response: This is true, but irrelevant. Rigby was required to draft an agreement, 

provide it to Mr. Dains for review and editing, and then finalize and file the executed agreement 

with Staff, all before construction began. Instead, Rigby did not even begin negotiating an MXA 

until 1998, a year after construction was completed in 1 997.21 

Rigby - Statement: “Mr. Wilkinson provided Mr. Dains with a blank mainline extension 

agreement within weeks of being notiJied that construction had started. 1122 

Dains Response: There is simply no credible evidence to support this statement. Both 

parties endeavored to supply all documentary evidence for review, but there is no documentary 

evidence that any draft MXA was provided before July 2 1, 1998, when Rigby then sent the 

Dains Partnership a draft Main Extension Agreement (“MXA”) for review.23 Mr. Wilkinson 

provided prefiled direct testimony on behalf of R i g b ~ . ~ ~  In Mr. Wilkinson’s direct testimony, he 

never claims that he provided a draft MXA before July 2 1, 1998. Mr. Wilkinson was 

specifically asked on cross-examination about his supposed efforts to get an MXA finalized: 

Q. Now, how did you attempt to get a mainline extension agreement finalized before 
construction began? 

Dains-1 at 3: 1-7. 
Rigby Brief at 3:22-23. 

19 

20 

” Tr. at 84:25 - 85:4; 96:9-13; Exhibit R-1 at RWC-3. ’’ Rigby Brief at 4:5-7. 
23 Exhibit R-1 at RWC-3. 
24 Exhibit R-1 . 
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A. By talking to Charlie, sending him the 

All Mr. Wilkinson could offer was a vague memory that 

at some time before 1998. 

might have sent a draft to Mr. Dains 

Q. But you never ever in that time period actually provided Mr. Dains a copy of, or at 
least we can’t find it in writing, that you provided Mr. Dains a copy of a main extension 
agreement during that time frame? 

A. I believe I did. 

Q. You don’t have any evidence in writing of that though, do you? 

A. Just my memory. 

Q. And if you had found that in your review of the files, you would probably have 
attached it to your testimony? 

A. I would have. 

Q. And in fact, the first letter that you found attaching the main extension agreement was 
in 1998; is that correct? 

A. Yes.26 

Further, all this so-called evidence about alleged difficulties getting an MXA finalized is 

just obfuscation. Any alleged difficulties are irrelevant. The relevant facts are clear. As 

discussed in Section I, supra: the parties did ultimately execute an MXA; Rigby had everything 

it needed to file the MXA for approval; and Rigby inexcusably failed to make the filing. 

Rigbv Statement: “Despite the numerous follow up discussions outlined by Mr. Wilkinson 

at the hearing, Mi-. Dains did not respond to Rigbys requests to enter into a mainline extension 

agreement. 9727 

Dains Response: This is more obfuscation. As discussed in the previous response, there 

is no credible evidence that Mr. Wilkinson sent Mr. Dains a draft MXA for review before July 

2 1, 1998. There is no evidence at all of any problems finalizing and executing the draft after that 

date. 

The July 21, 1998, cover letter is very short and clear: 

Dear Charlie: 

25 Tr. at 137:13-15. 
26 Tr. at 141:6-21. 
27 Rigby Brief at 4:lO-12, 
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Enclosed for your review is a draft copy of the Main Extension Agreement applicable to 
your Terra Ranchettes Estates Subdivision. Please review the agreement and offer any 
comments you may have. 

I have not included any of the exhibits as yet. Upon your review and receipt of your 
comments, I will proceed with the exhibits and finalize the agreement for signature. 

Sincerely, 

Fred T. Wilkinson 

President2* 

There is no hint of any history of previous negotiation difficulties or any references to previous 

drafts having been supplied. 

Again, any alleged difficulties are irrelevant. The relevant facts are clear. As discussed 

in Section I, supra: the parties did ultimately execute an MXA; Rigby had everything it needed 

to file the MXA for approval; and Rigby inexcusably failed to make the filing. 

Rigby Statement: “Instead, in or about March 1996, Mr. Dains proceeded with the 
,,29 unilateral development of Terra Ranchettes, including installation of the water infrastructure. 

Dains Response: The evidence contradicts this statement. Rigby specified the 

infrastructure to be constructed-including the oversized storage tank-required Mr. Dains to 

build and pay for it, and accepted the completed constru~tion.~~ Development was hardly 

unilateral. 

Again, any alleged development difficulties are irrelevant. The relevant facts are clear. 

As discussed in Section I, supra: the parties did ultimately execute an MXA; Rigby had 

everything it needed to file the MXA for approval; and Rigby inexcusably failed to make the 

filing. 

” Exhibit R-1 at RCW-3. 
29 Rigby Brief at 4:15-17. 
30 Exhibit Dains-1 at 3:s-17; MXA (Exhibit R-1 at RCW-5); Tr. at 116:lO - 117:9. 
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Rigbv Statement: “As conclusively demonstrated at the hearing, the infrastructure 

nstalled by Mr. Dains was necessary to meet the projected water demands of the Terra 

Panchettes subdivision, not to beneJit Rigby. 1’31 

Dains Response: This is simply false. Mr. Dains was required to fund and construct 

50,000 gallons of storage capacity even though Rigby actually only needed 20,000 gallons of 

iew storage to serve the Terra Ranchettes development. 

Mr. Wilkinson agreed that his opinion relied on a study by Samer and Associates 

)repared in 1985 or 1 986.32 Mr. Wilkinson also agreed that the Samer study calculated required 

;torage capacity of 100,000 gallons based on the assumed water demands for developments, 

33 customers at Terra Ranchettes and 35 1 customers at Terra Twin Lakes Mobile Home Park.33 

3nly about 20,000 gallons of storage capacity was needed to serve Terra  ranchette^.^^ 
Rinbv Statement: “After construction was complete, Mr. Dains began selling lots to the 

uublic, and requested that Rigby begin providing water service to those lots. Because consumers 

Nere requesting service, Rigby began providing service to the subdivision despite Mr. Dains ’ 

pefusal to enter into a mainline extension agreement. Rigby had no ability to force Mr. Dains to 

mter into a mainline extension agreement. J735 

Dains Response: This is a series of puzzling non sequiturs. Mr. Dains would certainly 

want to sell lots once construction was complete. Lot purchasers would then call Rigby to ask 

For water service, which Rigby provided in the normal course of business. The facilities were 

3perational and customers were requesting service. Accordingly, Rigby was required to provide 

water service under the terms of its certificate of convenience and necessity 

’’ Rigby Brief at 4:19-21. 
”Tr.at  117:18- 118:21. 
” Tr. at 119:4-10. Samer Study at pp. 7-8 (attached to R-1 at RCW-9). 
34 Tr. at 80-83. The required storage of 20,000 gallons is a simple arithmetic calculation. The Samer Study assumed 
that there would be 434 total customers (83 + 351 = 434). The 83 Terra Ranchettes customers represented just 
under 20% of total customers (83/434 x 100 = 19.1%). The Samer Study concluded that 100,000 gallons of storage 
were needed to serve 434 customers. Therefore, slightly less than 20,000 gallons of storage were need to serve 
Terra Ranchettes (19.1% of 100,000 gallons). 
” Rigby Brief at 5:2-7. Citations omitted. 
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As the Commission knows, MXAs are normally negotiated, executed, and filed for 

approval before construction commences. It is disingenuous for Rigby to blame Mr. Dains for 

allegedly not diverting time from lot sales-which had been delayed for years by Rigby’s 

compliance issues-to focus on an MXA, particularly when Rigby was to blame for not getting 

this done before construction started. 

Again, any alleged difficulties are irrelevant. The relevant facts are clear. As discussed 

in Section I, supra: the parties did ultimately execute an MXA; Rigby had everything it needed 

to file the MXA for approval; and Rigby inexcusably failed to make the filing. 

Rigby Statement: “Contrary to Mr. Dains ’ allegations the parties did not treat this 

transaction as a sale.36 

Dains Response: In addition to being contradicted by Mr. Dains’ son, this statement is 

contradicted by the written evidence.37 Mr. Wilkinson believed that Rigby was purchasing the 

Dains system. 

Exhibit Dains-1 1 is a copy of a letter from Mr. Wilkinson to Hilton Financial. Mr. 

Wilkinson clearly states: 

Rigby is required to enter into a refund agreement with Mr. Daines. The agreement is 
established so the utility (Ripby) can purchase the system for continuous operation and 
maintenance purposes. 

... 
In order to establish the purchase price of the system, Rugb will need copies of all paid 
invoices applicable to the construction of the water system. 

Rinby Statement: “Contrary to Mr. Dains ’ allegations, there was no evidence presented 

& 

at the hearing that the contemplated mainline extension agreement was anything other than what 

it purports to be - a Commission compliant agreement intended to facilitate the orderly 

development of necessary water infrastructure. ,939 

Rigby Brief at 6:s-9 36 

37Exhibit Dains-1 at 3:s-4:s; Tr. at 151:l - 153:15; Exhibit Dains 11 
38 Exhibit Dains 1 1. Emphasis added. 
39 Rigby Brief at 6:22 - 7:2. 
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Dains Response: Other than being created long after the development was completed 

and customers were taking service, the MXA in not remarkable. 

The issue is that the refunds being made under the MXA fall far short of the amounts 

promised to Mr. Dains by Mr. Wilkinson on June 26, 199tL4’ Mr. Wilkinson estimated that the 

Dains Partnership would receive 20 annual refunds of $12,225 each, for a total of $244,500.41 

This was very close to the actual costs for the development, which totaled $236,998.68!2 

Rigby Statement: “Although there was no evidence on this point adduced at the hearing, 

Mr. Dains apparently obtained an ATC for the subdivision from the Maricopa County 

Department of Health in 1983. ’y43 

Dahs Response: This is incorrect. The Approval to Construct was originally issued on 

August 28, 1985, and was reinstated by Maricopa County on May 2, 1 996.44 

Rigby Statement: “As Mr. Wilkinson testiJied, however, that ATC was never provided to 

Rigby, despite repeated requests. 1’45 

Dahs Response: Again, the written record contradicts this statement. Exhibits Dains-4 

through Dains-7 are a series of letters from Mr. Wilkinson where he identifies the remaining 

items that must be completed or document that must be provided. The ATC is conspicuous by 

its absence. Mr. Wilkinson never asked for a copy of the ATC. 

The ATC is a very important document. If Mr. Dains had not already provided him a 

copy, Mr. Wilkinson would certainly have asked for one. 

In addition, as just discussed, Maricopa County reinstated the ATC on May 2, 1996. If 

Mr. Wilkinson somehow could not get a copy of the ATC from Mr. Dains, he could easily have 

Exhibit Dains-1 at CDD-4. 
41 Exhibit Dains-1 at CDD-4. 

Id. The cover letter states unequivocally: “We have attached as Exhibit B7 a summary of the actual costs.” 
(Emphasis added.) 
43 Rigby Brief at 7:9- 1 1 .  

40 

42 

Exhibits Dains- 12 and Dains 13. 
Rigby Brief at 7:12-13. 

44 

45 
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gone to the County to get a copy. Yet, Mr. Wilkinson never did this.46 The logical inference is 

that he already had a copy. 

Rigby Statement: “Similarly, Mr. Dains never substantiated the costs of construction, as 

required by Commission regulations. ’ j4’  

Dahs Response: This statement misstates the Commission’s regulations and is 

contradicted by Mr. Wilkinson’s own written documents. 

Nothing in the Commission’s regulations requires a developer to substantiate the costs of 

construction. As they relate to MXAs, all the regulations require is an: “Itemized cost estimate 

to include materials, labor, and other costs as neces~ary.”~~ 

Further, Rigby had the actual construction costs no later than February 19, 1999. On that 

date, Mr. Wilkinson mailed Mr. Rigby an execution copy of the MXA. In the cover letter, Mr. 

Wilkinson stated: “We have attached as Exhibit B, a summary of the actual 

total costs on Exhibit B were $236,988.6K5’ 

The actual 

Rigby Statement: “Instead Mr. Dains provided at least three conflicting cost 
,251 estimates. 

Dahs Response: This statement seriously misstates the record and is more obfuscation. 

First, the $236,988.68 amount referenced by Rigby is from Exhibit B to the MXA. It was not 

prepared by Mr. D a i n ~ . ~ ~  Further, as just discussed, this was @ an estimate; rather it is- 

according to Mr. Wilkinson’s own words-“a summary of the actual 

summary of actual costs was prepared on or about February 19, 1 999.54 

Finally, Rigby’s 

46 Tr. at 115:lO-18. 

48 A.A.C. R14-2-406(c)( l)(e). Emphasis added. 
49 Exhibit R-1 at RWC-4. Emphasis added. 
50 Exhibit R-1 at RWC-5, Exhibit B. 
51 Rigby Brief at 7:21 - 8:l. 
52 Tr. at 89:8- 17. Further, Mr. Wilkinson said in his July 2 1, 1998, letter: “1 have not included any of the exhibits as 
yet. Upon your review and receipt of your comments, I will proceed with the exhibits and finalize the agreement for 
signature. (Exhibit R-1 at RWC-3.) 
53 Exhibit R-1 at RWC-4. 
54 Id. 

Rigby Brief at 7:16-17. 41 
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Rigby also cites Exhibit RWC-13 as an example of an inconsistent estimate from Mr. 

Dains. In this case, Rigby actually got one fact right: Mr. Dains prepared the estimate. 

However, the estimate is dated May 13, 1998. This estimate was made more than nine months 

before Mr. Wilkinson completed his summary of the actual costs. Further, the total estimate of 

$207,388.68 did not include the cost of the 50,000 gallon storage tank.55 According to Exhibit B 

of the MXA, the storage tank cost $29,600. So in addition to being a preliminary estimate, 

RWC-13 is at least $29,600 too 

Then, if we add the $29,600 cost of the storage tank to Mr. Dahs preliminary estimate of 

$207,388.68, the total is $236,988.68. This is identical to the $236,988.68 of actual total costs 

provided by Mr. Wilkinson. There is no conflict at all between Mr. Dains’ preliminary estimate 

and Mr. Wilkinson’s summary of actual costs. 

Exhibit RWC-14 can be given no credence at all. First, contrary to Rigby’s allegation, 

this document was not provided by Mr. Dahs. Rather, it was provided by Hilton Financial, the 

construction lender.57 Second, the document does not purport to be an estimate of total 

construction costs. Rather, as the document states, it is: “a breakdown of funds paid towards the 

construction of the Water System.” Basically, it is simply a summary of funds paid until that 

time. Third, we do not know when the summary was provided. It does not purport to be a final 

summary of all funds paid towards construction. 

Finally, any alleged inconsistencies in construction cost estimates are irrelevant. The 

MXA contained a summary of actual costs. As discussed in Section I, supra: the parties did 

ultimately execute an MXA; Rigby had everything it needed to file the MXA for approval; and 

Rigby inexcusably failed to make the filing. 

Rinbv Statement: “As a result of Mr. Dains ’failure to meet his obligations under the 

Agreement, Rigby was unable to obtain Commission approval of the Agreement at that time. ,158 

55 Tr. at 86:4-9. 

$236,988.68. This is virtually identical 

58 Rigby Brief at 8:2-4. 

If we add the $29,600 cost of the storage tank to Mr. Dains preliminary estimate of $207,388.68, the total is 

Tr. at 45516.  

56 

57 
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Dains Response: Rigby was unable to obtain Commission approval of the Agreement, 

for only one reason: it did not file it. Once again Rigby shameless tries to blame the dead guy 

for its own failure. As discussed in Section I, supra: the parties executed an MXA; Rigby had 

everything it needed to file the MXA for approval; and Rigby inexcusably failed to make the 

filing. 

C. Rigbv’s Legal Arguments Are Meritless 

a. Rigby is Not Compliant with Commission Rules 

As discussed in Section I, supra: the parties executed an MXA; Rigby had everything it 

needed to file the MXA for approval; and Rigby inexcusably failed to make the filing. 

Rigby should have filed the MXA in 1999. It did finally file the MXA many years later, 

but only after it got caught. The rules are clear. A.A.C. R14-2-406(M) requires that Rigby to 

refund the full advance less any refunds already made. 

b. Mr. Dains Did Not Prevent Rigby from Filing the MXA 

Rigby’s legal discussion is interesting, but irrelevant. Rigby was unable to obtain 

Commission approval of the Agreement, for only one reason: it did not file it. As discussed in 

Section I, supra: the parties executed an MXA; Rigby had everything it needed to file the MXA 

for approval; and Rigby inexcusably failed to make the filing. 

Rigby cannot blame the dead guy for its failure to comply with the Commission’s 

regulations. 

c. The Dains Estate Does Not Have Unclean Hands 

Rigby should look at its own hands and stop trying to blame the dead guy. It is Rigby’s 

hands that are unclean: 

Rigby’s non-compliance caused the Dains Partnership to incur significant delay 

costs. 

Rigby demanded that the Dains Partnership oversize, without compensation, a 

water-storage facility. 

0 
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Rigby and Mr. Dains agreed that Rigby would purchase the Dains-built 

facilities-including the over-sized storage facilities-for approximately 

$240,000, to be paid through refunds over 20 years. 

The MXA stipulates that the exact cost of the advanced facilities to be refunded 

was $236,998.68. 

Rigby had everything it needed to file the MXA for approval. 

Although it was required by law to do so, Rigby never filed the MXA for 

approval. 

Rigby has only refunded $27,261.43 over the first 1 1 years of the MXA, far less 

than promised to Mr. Dains. 

Rigby has agreed to be acquired by the City of Avondale for $2,560,000, a huge 

windfall. 

Rigby still refuses to pay the remaining $21 0,000 it owes to the Dains Estate. 

Matthew 7:4 is on point: “Hypocrite! First get rid of the log in your own eye; then you 

will see well enough to deal with the speck in your friend’s eye.”59 

d. The Statute of Limitations Has Not Yet Begun to Run 

First, the MXA has not yet been fully performed by Rigby. Rigby does not disagree that 

it still owes refunds under the MXA. “Ordinarily, the statute of limitations does not begin to run 

on a contract for a continuing service until the contract has been fully performed.”60 Rigby has 

not fully performed its obligations under the MXA, so the statute of limitations does not apply. 

Second, the Dains Estate’s claim does not concern excessive rates or discriminatory 

charges. The complaint generally is that Rigby Water has not complied with the Commission’s 

rules concerning MXAs. As such, the referenced statute of limitations does not apply. 

59 New Living Translation (02007). 
6o Gold v. Killeen, 44 Ariz. 29,35; 33 P.2d 595,597 (1934), quoting Heery v. Reed, 80 Kan. 380, 102 P. 846, 848 
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Third, Rigby also raised this identical issue in its April 13, 2009, Motion to Dismiss. The 

VIotion was argued at a Procedural Conference held on June 2,2009. The Commission rejected 

he Motion to Dismiss by Procedural Order dated September 15,2009. 

Fourth, it is also important to note that Rigby does not claim that the statute of limitations 

ias run concerning the Dains Estate’s claim under A.A.C. R14-2-406(M). 

e. The Commission Has Jurisdiction to Consider the Dains Estate’s Claims 

Rigby does not deny that it is generally subject to the Commission’s oversight and 

.egulation, or that it is a party to a Main Extension Agreement (“MXA”) with Mr. Dains 

:oncerning Terra Mobile Ranchettes Estates in Avondale, Arizona. Nor does Rigby Water deny 

,hat the Commission has jurisdiction concerning disputes about MXAs, generally, or more 

specifically over complaints to recover advances under authority of A.A.C. R14-2-406(M). 

rherefore, the Commission has jurisdiction over this dispute. 

Rigby also raised this identical issue in its April 13, 2009, Motion to Dismiss. The 

Motion was argued at a Procedural Conference held on June 2,2009. The Commission rejected 

;he Motion to Dismiss by Procedural Order dated September 15,2009. 

f. A.A.C. R14-2-406(F) Applies 

Rigby argues-completely without support-that Rule 406(F) does not apply to it. Rule 

406(F) states: 

The Commission will not approve the transfer of any Certificate of Public Convenience 
and Necessity where the transferor has entered into a main extension agreement, unless it 
is demonstrated to the Commission that the transferor has agreed to satisfy the refund 
agreement, or that the transferee has assumed and has agreed to pay the transferor’s 
obligations under such agreement. 

Rigby maintains that Rule 406(F) only applies only to a CC&N transfer from one private 

utility to another. If this were true-which is doubthl-it would cut against Rigby’s arguments 

in this docket. The logical inference would be that the Commission must deal with the Dains 

Estate’s claims in this docket (W-O1808A-09-0137). If it does not act here, it will forever lose 

that opportunity to provide relief to the Dains Estate. 
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RESPECTFULLY SUBMITTED on January 14,201 1. 

Craig A. M'&ks 
Craig A. Marks, PLC 
10645 N. Tatum Blvd 
Suite 200-676 
Phoenix, Arizona 85028 

Craig. Marks@azbar.org 
Attorney for the Estate of Charles J. Dains 

(480) 367-1956 
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M A I N  - E X T E N S I O N  A G R E E K E N T  
. .  . .  

.... -- --__._-_-___ . .  __ 
. .  . . .  WATER FACILITIES . .  

. This Agreeaent is entered into at lhsa, Arizona on this 1st 
ady of Outober:, 1998, by and between Terra Mobile Ranchettes 
Estates, hereinafter referred to as Applicant and Rigby 
Water Company, an Arizana corporation, hereinafter referred 
to as Utility. 

1) Applicant is the ownereof tbe property as set  forth in 
Exhibit A, a copy of which is attached hereto and made a 
part hereof and hereinafter referred to as Property. 

2) Plpplicaritintands to deyelop said property within the 
property set  forth in Exhibit A and will require domestic 
w a t e r  service. 

3) Appllaant and Utility agree that said property lies 
w f t h i n  the artfficate of Convenienbe and Necessity of 
Utility anit therefore VtiXity is obligated to provide said 
domestic w a t e r  service in accordance w i t h  the rules and - regulations of tZze Arizona Corperation Commission (ACC) 

A G R E . E M E N T  . 
----------------r-r------~--- 

NOW in consideration o f  the terms a d  conditions 
set forth below, the partfes hereto agree:: 

3.) Applioant'ehall uause khe proposed domestio water system 
to be designed, constructed or installed as necessary to 
provide an adequate supply.of domestic water to eaah and * 

every dwellibq wtitW&thhl''the property as deSclc5bed b . ,  
, Bxhm%t A. Salt¶ W a t e r  system shall include a l l  neces$at;y 

water facilities including but not lfmitgU to mains, 
fietings, fdre h-ahts, serviae lines, m e t e r  assemblies, 

, a@ters, storage anB prnnpimg faoilities- 
23 'Applicrant: shall be responsible for all costs associated 

- W i ( = h . t J m  colnstxuc~on of  the domestic water system including 
' engheering, permi-, easeakts, l-r, materials, 
equipment, transportation, insurance and bonds if 
applicable. 

whjlch is attaczhed hereto an8 mde,.a part hereof, shall be 
subject to refund fn accordance w i t h  the rules.and 
regulations af the ACC and further aescribed in Section 16 
Of t h i s  A m - t .  

.. 

' 3) Applioanb cast, ap set f o r t h  ib -it 8, 'a copy of 

. .  

' .  
1. 

. .  



-. 

4) Applicant shdll cause t h e  domestic water system to be 
designed and constructed w i t h  sufficient capacity to serve 

5 )  Applicant may be required by Utility to provide 
cnoversizingH i n  Applicants design and constmction to 
benefit the  needs of Utilfty. If ovwsizing is required by 
Ulzility, the Utility shall be obligated lz pay those costs 

. applicable.to the oversized facilities. Saidt paynent shalZ 
be based on material costs only and shall not include any 
costs for labor, equlpent,  transportation engineering, 

.perdts, disinfection, testinq! or any other costs not 
applicable' in  the sole .discretion ,of Utility. Uversizing 

. costs are set forth In Exhibit C ,  a copy of which is 
attached hereto and made a part hereof. 

- - w a t 3 ? r - . r ; n e e ~ - - , - - ~ f i ~ ~ ~ .  

. .  

. .  
.. . 

. .  

. .  
1 .  . .  

. .  . 
. .  

' t  
. .. 

~ - .  . 

e) Applicant shall ohkatn all applicable permits, including 
zoning and other necessary permits which laay be required. 
prior to co,nstruct&on oe the Domestic mteel: sptaaa. All 
domestio water system facilities shall be consWctec? in 
accordance w i t h  the plans and specsifications as prepared by 
AppPfcants engfpeer and reviewed by Utility.'s engineer and 
approved by Utility in writing. All domestic water system 
facilities shall be constructed in accordance w i t h  
acceptable utility cons-ction practices and in accordance . 
with the rules an# regulations of' the ACC and the Arizona 
Departglent of @wirontPental Quality and the requirements of 
all other lPunfcipal and governmental agencies havinq 
Tjurisdiction . 
' 7 j  Applicant shqilx comgly w i t h  utility's regui-enea far 
inspection and te s t fng  of ehe domestic water facilities 
constxucted under &is Agreenent. A p p l i c a n t  s-Ball provide Wliw adequate noace when facilities under construction 
are mady for inspection and./or testing. U t i l i t y  shall 
proviBe said ijaspebtion within f i ve  taarkfng days o$ being so 
notto&. 
8 )  m l i t y  sha3l provfcxe Applicant mitten notice of ifmy 
deficLencf.es discovered during said insput ion  w i t h i n  10 
working days o f  said inspection. 
.to withhold~auaep-bance of t21e facilities unless sa&& 
facfliWes have been canstructed in. acrctordance w i t h  the 
requiramn.ts set fmth her&. 

~ t i U t y  reserves the right 

. 

. . 

..'g .kpplfcant= hekewith agrees to diligently pursue. dad' 
pzomptly correct all defiufenofes in coristructfon, .makerfats 
anB workagnsa€p as noted i n  UtSlities wriizten notice af .. '  . .  

, .  defioieneies I . .  
. .  - .  

- .  . .  
. .  .. 

. .  
. .  

. .  

- .  

. .  . -  
. .  

- .  . .  

. .  



. .. 

10) Applicank agrees to promptly correct all defects and 
I *deficiencies Ih construction, materials, and workqnship 
upon reqilest by Utility and for one year following Utility's 
acceptance of the facilities at Applicants sole cost. It is 
understood that 5nspection.and 1 or acceptance by U t i l i t y  in 
no way relieves or limits Applicant of any responsibility. 
and liability for construatfon and installation of the 
-facilities in accordance with the terms of thia Agrsement. 
11) The domestic water system facilfties and a l l  parts 
thereof, up011 acceptance by Utility as provided herein, 
$hall become and remain the sole property of atility without 
the requirements of any written document of eansfer t;o 

. Uality. However, Applicant shall furnish such documents 
pertaining to ownership and t it le as Utility may reasonably 
request to evidence or confirm trrinsFer of possession an8 
title t utility .free and clear of liens, or cxrntalnkng 
provision for satisfaction of l i en  claims by Applicant, 
acceptable to Utility; 
repaired promptly, at no cost ko Utility, all damage to tbe 
facflit ies ca.pseci by construction operations at51 al2 
construction within the  property is complete whether caused 
by Applicant or not. 

12) Applicant shall convey or cause to be conveyed to 
Utility by WargBnty Deed free and clear title to the land 
upon which ergy well and/or storage EaciXfty pertinent to the 

. provision of aomestic water is require& m y  other lands 
applfcable to ahd necessary for me prmrision of.c¶opaestic 
w a t e r  serviae as set forth on Applicants plans and 
spwifiaations shall also be conveyed to Utility. 

atrl=ache4 hereto and PDetag a part heseof. 

Applicant shall cause or aause to be 

. 

Safd 
. . X a n d s  are descrribed on 3 x h 3 b f t . C ,  a copy of which is 

. ' 13 1 ~ p l i c a n t  shall, at no wst to uti&iw, +ant or cause - 
toobe -ked W Ut&li t :y ,  pe-1 P$ght-of--ways. dnd 
ements ,  in a Corm accczgtcsble te m i X i t y . 8  gar the* 
facilities aw future.'attachents to the facUit ies,  
fnduafng, but not limited to water BIains, and ttcmess- t o  me' 
supply, prodnation and stmmge'sites. xf -any righa of  way 
of easements are required by rJtility for aWaahments to 
aevelopments other efran AppUcants development, Utility and 
Applicant ahall mutuaZly agree on.- acceptabh3 location f a  . 

- _  - s u a  easements or rights of way. 

.. 

.. . . 

14) Applicant sball, w i a i n  120 b y e  folLawing acceptance 
Utilrty of Eacil$ties, -sh Utflfty w i t h  the foflowing 
described original ducy!ments. 

a) Copies of all .invoices and billings and other 
Sta-enlX of expenses inatkred by Applioant for the 
construction of the damestic w a t e r  sysbtan. 

. 



- 

. .. bj Releases an& waivers from contracbrs,  sub- 
contractors and vendors for xnat&i.als, eqaQpaent, supplies, 

15) U t i l i t y  w i l l  provide domestic water service to the 
Propertydn accordance w i t h  the rates, oharges and 
conditions set forth in the tariffs of Utility as fi les 

2-r and other costs of construction of said facil it ies.  - . .  

- 
w f t h  the ACC and in effect frvrra time t o  time. X t  is agreed 
that water service to each and every dwelling anit. wi-n 
the Property w i l l  be metered accordhgly. 
aaknowledges and agfees that Utility has. the right to and 
may i n  the. future, connect the  dontesth water facilities to 
Utility's existing and/or Ctxture domestic water systea. 

16) Tbe oost of constructfon and hstallertdon o f  facilities 
as etifdencd by invokes furnished to W i l i t y  pursuht to 
Section 3.4 shall be advanaes in aid of  constnrction'subjeck 
to refund &y Utilkty to Applicant. 

.refunds annually to Appl iamt  on or before August 31. for the 
preceding July 1 through June 30 perlod. me amoune to be 
refunded amually shall be ten parcent (10%) of  the revenues 
(excluding sales taxes and a l l  District, Municipal, County 

. State  or Fedgrally imposed rkgulatory assessmente) derived 
from the provision of metered domestic water service to the 
Property. Refunds ahall be paysible for a period ai? t w e n t y  

. ( 2 0 )  years f r a m  khe Uate m e t e r e d  domestic water service is 
initiated to me Property. 
paid tx Applicant exceed the .wmt of the advanced in aib 
.of construction. 
twenty year period shall be-e non-refundable. No interest 

. shall be paid on any aanuunt;(s3 advanaee. 

_. I?) Applicane w i 1 L  furnjlsb U t i l i t y  w i t h  appmpriate 
.uertifiaates o f  insurahce, each containhg a t h j z t y  (30) day 
notice of cancellation clause, staking wlleo t ive ly  . a t  
AppL%.oahf: ~r i t s  contraatoxs and saWpn%raetcws has the 

Applicant 

Utility shall make 

.. 

1 In no event shall the refunds 
. 

Any balance remaining a the end of the 

0 .  

. . . - following insurance coverage during the per&od.*of 
., co.p&riaat.ion hereunder. . I 

a) workpan's compensatiori 3tnsuranoe i n  me mounts . . requirria by the Lam of the state of Arizma.' 
B) ooplprehensive General LiabllSty Xnsumnce inaZudU&g 

. .  

. P r o d u ~ / & m p l e t e d  opeationrs, ~ 5 t h  limits of not 
less thm Two N;tlliozi Dollats ~2,000,0bo.0b) 
cabined single lint#* for bodily injury (hclu6jlng 
death] and property dduuage. 

. 
- .  

\ 

. .  
. .  

* 

. .  
i .. 

i '  

. .  . .  
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18) Applicant hereby assumes the full and entire 
respondbi l i ty  and liability for any and a l l  incidents of 
injury or death of any person; or loss or damage to any 
propertycontributed to ox caused by the active or passive 
negligence of Applicant, i t s  agents, servants, employees, 
contractors or subcontractors, arising out o f  or in ' 

connection w i e h  the construction of the domestic water 
facilities prior to Utility's acce tame as set forth 

hamleas Utility, its officers, directors, agents and 
emplcryees from and against claims or expensed, including 
penalties and assessments, and attorneys' fees to which they 
or 
death, loss,  claim, penalty assessment of  damage, and in 
case any suft or other proceeding shall be brought on 

. . account thereof, Applicant will assume the defense at 
Applicmts o m  expense an8 will. pay all.judgements rendered 

. .*erein. 

. 

herein. Acrcordingly, Applicantwi lz 1 indemnify and hold 

Of t h e m  msry be subjecked.by reason o f  such injury, 

19) Applicant sfhall furnish Utility within sixty ( 6 0 )  days 
after: completion of construction nAe-mift" drawings 
Pertifiea as to correahess by an engineer registered i f i  the 
S t a t e  of Arizona showing-'the locations and kespective s i z e s  
of all supply, transmission, pqoduction, storage, pumping 

. I  faoilities, and distribution facil it ie& up to the cwb valve 
gf service conneations to al'l dwell- units and/or 
structures served by the domestic water systxm. 

20)  AppZ2W.t  shall cause any Department of Re-al E s t a t e  
W v i s f o n  repoxts issued regarding t h e . P m p e r t y ,  cltearly 
to's-te a a t  water serviues are to-be provided by Utility 
anB that Utility shall own all facilfties utilized in- 

.- providing said skrices, other than t h e  service aonnections 
from the curb line into the dwelling unit pkemises. 

I .  

. 

- 23) (me faslture of either party hereto to enforce any of  the 

instance shall not be c;cmslznzec3 as a.genera1 waiver or 
relfnqufslment on its part of any swh provision but the 

. sape shall, nwerthel$ss, be and remain in f u l l  force and 
effect. 

22) Coauaunications hereunder s w l  be sent to the respective 
partiesr et8Umssec1 as follows: . 

' p~ovfsiorrs 00 -l=hj.s Agreement or me wqiver thereof in. any 

- .  
. .  

. APPLICANT: Terra Mobile RanCnettes E s t a t e s  
443-9 If. Glendale Boulevard 
Gilendale, AS 85301 

. .  

UTILITY': Mgby W a t e r  Campany - 
'Gilbert, AI3 85299-2899 
P.0- BOX 2899 

or to other such address as the parties may advise each 
; other in wriUng. 
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. .  

. .  . .  

. .  
. .  

. .  

. - -  - I - 23j X t  i s  agreed that Utility is not an agent of Applicant 

'Applicant and that Applicant is not an agent of Utility and 
shall not incur any aost or expenses on behalf of Utility. 

. and shall not incur ttay costs or expenses cm behalf o f  ~ . _  - 

. .  

. .  
I .  

.. , 

. .  . .  

24) This Agreement shall be governed by the laws of the 
state of Arizona and shall be subject t o  the approval of the 
ACC and such other regulatory agencies as may be required 

25) This Agreement shall bb binding upon and inure to the 
benefit o f  the parties hereto, ana their respective legal 
representatives, successors and assigns. However, neither 
Applicant nor Utility shall assign its rights, obligations 
and interest in this Agreement without the prior written 
consent: of the other and such consent shall not be 
unreasonably withheld or delayed by.eikher Applicant or 
Utility- Any attempted assignment without such consent 
shal l  be void and of no effect. 

IN WITNESS WHEREOF, khe parties hereto have executed t h i s  
Agreement in duplicate as of the day and year first above. 
written. 

'undex the laws of s a i d  S t a t e .  

. .  

') ss . . 
mhlnty of -, 

. .. - 
- .  
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. .  

4 ,  

. .  . .  
~ 

$11 . 20 

4,400 L/F 6" C-900 P-V-C. $9.00 

1 only 6" 90 Bend $87.00 

18. each 6" Gate Valve $580 . 00 

1 only +'xBm Reducer 

2 each S*.4!5'B&lt 
. .  

. .  

$140 00 

$98 . 00 

8 each 8nxA68t Tee $220.00 

. .  8 each 6" Fire Hydrant , $890.00 

.. .2 each 8" "90 Bend. . $105.00 
' i  

. .  
. 4 each 8" Gat€% V a l v e '  . ' '$780..00 

. .  

. .  . 
. .  

. .  
services: 

83 each 1" Corn*. Stow 

. .  

ReSerooir: 
1 only 50.,000 gallon Tank 

$52.00 

$48.00 

$70. ao 

$158.00 

$27,000.00 

$2;600.00 

Sub-Total 

$60,928-00 

$39,600.00 . 

$87 . 0.0 

$10,440.00 

$140 .OO 

$196. DO 

$1,760.00 

$7,120 00. 

$210; 00 

$3,120 00 

$1,33 0 WOO 
, .  

--------- 
$124,931..00 

% '  $4,316.00 

. $3,984.00 

$5 (810 00 

$158.00 
-------IC 

814,268 00 

.. 
, . .  

_ . .  
. .  



. .  

. .  .. 
. .  

. .  . .  . -  
. .  

. . . . . .  - , ._ _ _ _ _ _  . . . .  . . . . . .  ... ..-.. ...... .... - ... _. - . -. .... _ _  .- .... 
- . . . . . . . . . . . . .  - . . . . . . . . . .  _. - ....... 

m t e r  huaps: . 

... 
$50,851-00 $50,85'3.00 

EaseSnent: 4 '  

$16,000.00 $16,000.00 A r t  T o b h  Easement 

Miscellaneous: 

Bonds 

, Penrnits 

. .' 
$672 00 $672.00 

$666.68 . --------- . $666.68 

sub-Tota1 $1 33%- 68 

. .  

SUMMARY: 

Distribution system: 

Services: 

$124,931.00 

$14,268.00 

$29,600.00 

$50,851-00 . 

$16,000-00 

$1,338.68 . 
U I I I 1 I I I I I - . w I I  

$236,988-68 

. .  

\ 

. .  

. .  

. R e s e r v o i r :  

B6oster Pumps: 

. .  

. (  i .. Easement: 

Miscel.lgneous : 

' - 'Total .. 

. .  

. .  
\ 

. .  

- I  

. .  

.. i 

._ . .  

I 



.. .- - - 

EXHIBIT C 

O V ~ I Z I N G  COSTS 

No oversizing costs are required under 

- .  

. .  

5 
1 .  

. .  . . .  

. .  
. .  .. 

. . .  

. .  

t h i s  

. .. 

agzeement . 

. _ .  

. .  

I 

. .  


