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Pursuant to the December 4, 1998 Procedural Order in this docket, ASARCO, Incorporated, 

Cyprus Climax Metals Company, Enron Corp., and Arizonans for Electric Choice and 

Competition’ (collectively referred to herein as “AECC”) hereby submit their Exceptions to the 

proposed Opinion and Order regarding the proposed Retail Electric Competition Rules, A.A.C. 

R14-2-203, et sea. and R-14-2-1601, et. sea. (the “Rules”). AECC, and some of its members, have 

previously filed written comments regarding the Rules and these prior filings are adopted herein by 

this reference. See AECC Written Comments dated July 6, 1998, August 4, 1998, September 18, 

1998 and October 2, 1998; Enron Written Comments dated July 2, 1998. 

A.A.C R14-2-1604 COMPETITIVE PHASES 

SDecial Contracts 

Perhaps the most striking omission from the Rules is the lack of any specific reference to 

“special contract” customers. These uniquely situated customers, generally the Affected Utilities’ 

largest customers, and some of the state’s largest employers, are, apparently, to be left out of the 

competitive marketplace if their contracts expire before all customers have access to competition. 

This follows from the fact that the Rules, as proposed, provide customers with demand loads above 

1 MW access to competition during the transition period commencing January 1, 1999 but only on 

a “first-come, first served” (terms which are not defined) basis up to 20% of the Affected Utilities’ 

1995 system peak demand. See R14-2-1604.A. Although the utilities’ special contract customers 

have demand loads greater than 1 MW, many of them will not be “first-comers” because their 

contracts expire at varying times after the January 1, 1999 introduction date for competition. 

’ Arizonans for Eleclmc Choice and Competition is a coalition of companies and associations in favor of 
competition and includes Cable Systems International, BHP Copper, Motorola, Chemical Lime, Intel, 
Hughes, Honeywell, Allied Signal, Cyprus Climax Metals, Asarco, Phelps Dodge, Enron, Homebuilder’s 
of Central Anzona, Arizona Mining Industry Gets Our Support, Arizona Food Marketing Alliance, 
Arizona Association of Industries, Arizona Multi-housing Association, Arizona Rock Products 
Association, Arizona Restaurant Association, Arizona Association of General Contractors, and Arizona 
Retailers Association. 
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Admittedly, at first glance, this may seem like an issue of “contract” to which these 

customers have agreed to be bound and for which consideration was exchanged. However, that is a 

deceptively narrow view fostered by Affected Utilities such as APS. See Reply Comments of 

Arizona Public Service Company dated October 2, 1998 at pp. 2-3 (“special contract customers 

have enjoyed preferential rates for years. . . and hardly present a compelling case for preferential 

treatment”). At worst, APS asserts, these customers may have to pay standard offer rates. Id. at 3. 

What APS fails to point out is that those standard offer payments will result in huge profits for 

Affected Utilities previously providing those services at reduced rates. Perhaps more importantly, 

forcing these large electric consumers to standard offer tariffs, even for one to two years, will have 

devastating economic impacts on these customers and their employees. In fact, the difference 

between the rates paid under special contracts and the standard offer rates could be millions of 

dollars annually. In certain industries, such as Arizona’s already depressed copper industry, such 

substantial increases in operating expenses could result the termination of operations and loss of 

jobs for Arizona citizens. 

Adopting Rules governing competition that fail to recognize the unique service 

characteristics of special contract customers is also inequitable. For example, some special contract 

customers take service at high voltage and own their own substations and distribution systems. 

These factors reduce the utilities’ costs of service and must be recognized in the Rules. The rates 

for special contract customers help keep these customers on the Affected Utility’s system rather 

than having these customers self-generate. By remaining on the system and purchasing enormous 

quantities of electric power, these special contract customers pay significant portions of the utility’s 

fixed costs lowering the rates paid by the rest of the utility’s customers. In addition, many of these 

special contracts have “interruptible” provisions that enable Affected Utilities to meet peak demand 

of customers without constructing additional capacity. 
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Staff also opposes recognition of the unique circumstances of special contract customers in 

the Rules. However, Staff has failed to offer any explanation for its opposition. See Staffs Reply 

Comments Re: Decision No. 61071 dated October 2, 1998 at p.13. 

In summary, recognition of special contract customers is not, as APS cries, “simply a crass 

attempt by a handfid of customers to ‘butt into line’ ahead of other customers.” See Reply 

Comments of Anzona Public Service Company dated October 2, 1998 at p. 2 Instead, it is the 

equitable solution to the unique circumstances of customers who entered into long-term contracts 

before the transition to competition started. For this reason, AECC respectfully requests that the 

Commission substitute the revised language to R14-2- 1604 set forth in Exhibit “A” hereto for the 

language currently proposed. This language will ensure that special contract customers have access 

to competitive generation services upon expiration of these contracts. 

Buy-Through Service (R14-2-1604.G) 

A.A.C. R14-2- 1604.G currently provides that Affected utilities “may” engage in buy- 

throughs with consumers. Throughout these proceedings, AECC has consistently maintained that 

the Commission must amend the Rules to require that Affected Utilities provide for buy-through 

service. Instead, the proposed Opinion and Order merely amends this provision by substituting 

“Load-Serving Entity” for “Affected Utility,” a change of form rather than substance. In fact, 

Affected Utilities may currently provide buy-through services; however, none do. 

Requiring Load-Serving Entities to allow for buy-through services provides an important 

safety net for customers who have acted in reliance on the timely introduction of full and open retail 

access to electric generation. In opposing mandatory buy-through services, APS asserted that it 

was “at a complete loss to understand why this is an issue except as a subtle attempt to allow by- 

pass of the Systems Benefits charge and any CTC.” & Reply Comments of Arizona Public 

Service Company dated October 2, 1998 at p.2. Ironically, recent events concerning the APS and 

TEP settlement agreements with the Commission Staff provide an answer to APS’s query about the 

need for mandating buy-through service. As a result of these settlements, the introduction of 
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competition may already have been delayed. Similarly, the road towards full competition for 

electric generation services will continue to be fraught with pitfalls and delays and it is likely that 

h l l  access to competition may be further delayed. Buy-through services are necessary to protect 

consumers from these delays. These services are not, as APS frivolously has alleged, an effort to 

avoid payment of the CTC or other charges for transmission, distribution and related services. In 

fact, the revisions repeatedly suggested by AECC expressly provide for payment of transmission, 

distribution and related charges. See Exhibit A hereto. 

Commission Staff has also opposed the suggestion that Affected Utilities, or Load-Serving 

Entities, be obligated to provide for buy-through services. The only rationale offered by Staff for 

opposing mandatory buy-through is Staffs belief that these entities “should not be required to enter 

into buy-throughs.” Staffs Reply Comments Re: Decision No. 61071 dated October 2, 1998 at 

p. 16. Frankly, AECC respectfully submits that Staffs belief is irrelevant. Moreover, Staffs 

“belief’ is directly contrary to that of the Arizona Legislature which, in enacting HB 2663, 

mandated that buy-through service be provided by public power entities. See A.R.S. 8 30-803.D. 

In claiming that Affected Utilities, Utility Distribution Companies and Load-Serving 

Entities should not be required to offer buy-through service, Staff has also ignored the Arizona 

Constitution. By the express terms of the Arizona Constitution, the Affected Utilities are 

common carriers. Ariz. Const. Art. XV 9 10. When the Affected Utilities accepted CC&Ns 

from the Commission, as common carriers they agreed to make their facilities, including their 

transmission and distribution lines, available to other public service corporations (this would 

include certificated ESPs) whenever the Commission determined it to be in the public interest. 

A.R.S. 8 40-332. The public interest now demands, as reflected in the Rules, that there be 

competition in electric generation. In order to ensure that consumers receive the benefits of 

competition, and that the Affected Utilities move seriously towards competition, buy-through 

service must be mandatory. 
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R14-2-1613 SERVICE QUALITY, CONSUMER PROTECTION, SAFETY AND BILLING 

Must-Run Generation 

R14-2-1613.0 sets forth the minimum cost elements to be separately identified in the 

4ffected Utilities’ unbundled tariffs. AECC recommends that fixed must-run generation costs also 

>e identified as a separate line item in the utilities’ unbundled tariffs. Currently, the fixed costs 

issociated with generation facilities that will provide must-run generation service are included in 

iundled rates. However, in accordance with the must-run protocol developed by stakeholders in 

he AISA Operating Committee, and adopted by the AISA Board for submittal to FERC, fixed 

nust-run costs are to be billed to Scheduling Coordinators in accordance with their relative share 

If monthly load in a given must-run zone. 

Iperating Committee by A P S .  

Indeed, this proposal was made to the AISA 

Customers residing in the must-run zone who purchase competitive power would not be 

Iilled for this service so long as the cost was being billed to the customer’s Scheduling 

Zoordinator, as planned. Customers who purchase competitive power and who do not reside in a 

nust-run zone would not be billed for this service at all. In any event, failure to separately 

dentify fixed must-run costs in unbundled tariffs will result in the utilities double-billing parties 

’or fixed must-run costs. 

RESPECTFULLY SUBMITTED this 9th day of December, 1998. 

FENNEMORE CRAIG, P.C. 

C. Webb Crockett 
BY 

Jay Shapiro 
Suite 2600 
3003 North Central Avenue 
Phoenix, Anzona 85012 
Attorneys for ASARCO Incorporated, 
Cyprus Climax Metals Company, Enron Corp. and 
Arizonans for Electric Choice and Competition 
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Barbara Klemstine 
Manager, Regulatory Affairs 
ARIZONA PUBLIC SERVICE CO. 
P.O. Box 53999, M.S. 9909 
Phoenix, Arizona 85072-3999 

Greg Patterson 
RUCO 
2828 N. Central Ave., Suite 1200 
Phoenix, AZ 85004 

Rick Gilliam 
LAND AND WATER FUND OF THE ROCKIES 
2260 Baseline Road, Suite 200 
Boulder, Colorado 80302 

Charles R. Huggins 

110 North 5th Avenue 
P.O. Box 13488 
Phoenix, Arizona 85002 

David C. Kennedy 
LAW OFFICES OF DAVID C. KENNEDY 
100 West Clarendon Avenue 
Suite 200 
Phoenix, Arizona 85012-3525 

ARIZONA STATE AFL-CIO 

Norman J. Furuta 
DEPARTMENT OF THE NAVY 
900 Commodore Drive, Building 107 
P.O. Box 272 (Attn. Code 90C) 
San Bruno, California 94066-0720 

Thomas C. Home 
Michael S. Dulberg 
HORNE, KAPLAN & BRISTROW, P.C. 
10 North Central Avenue 
Suite 2800 
Phoenix, Arizona 85004 

Rick Lavis 
ARIZONA COTTON GROWERS ASSOCIATION 
4139 East Broadway Road 
Phoenix, Arizona 85040 

Steve Brittle 
DON’T WASTE ARIZONA, INC. 
6205 South 12th Street 
Phoenix, Arizona 85040 

Karen Glennon 
19037 N. 44th Avenue 
Glendale, Arizona 85308 

A.B. Baardson 
NORDIC POWER 
4281 N. Summerset 
Tucson. Arizona 85715 

Michael A. Curtis 
MARTINEZ & CURTIS, P.C. 
2712 North 7th Street 
Phoenix, Arizona 85006 
Attorneys for Arizona Municipal Power Users’ Association 

Walter W. Meek, President 
ARIZONA UTILITY INVESTORS ASSOCIATION 
2100 N. Central Avenue 
Suite 210 
Phoenix, Arizona 85004 

Barbara S. Bush 
COALITION FOR RESPONSIBLE ENERGY EDUCATION 
315 West Riviera Drive 
Tempe, Arizona 85282 

COLUMBUS ELECTRIC COOPERATIVE, INC. 
P.O. Box 631 
Deming, New Mexico 8803 1 

CONTINENTAL DIVIDE ELECTRIC COOPERATIVE 
P.O. Box 1087 
Grants, New Mexico 87020 

DIXIE ESCALANTE RURAL ELECTRIC ASSOCIATION 
CR Box 95 
Beryl, Utah 84714 

GARKANE POWER ASOCIATION, INC. 
P.O. Box 790 
Richfield, Utah 84701 

Stephen Aheam 
ARIZONA DEPT OF COMMERCE 
ENERGY OFFICE 
3800 North Central Avenue, 12th Floor 
Phoenix, Arizona 85012 

Betty Pruitt 
ARIZONA COMMUNITY ACTION ASSN. 
202 E MCDOWELL RD STE 255 
Phoenix. Arizona 85004-4535 

Bradley Carroll 
TUCSON ELECTRIC POWER CO. 
P.O. Box 71 I 
Tucson, Arizona 85702 

Nancy Russell 
ARIZONA ASSOCIATION OF INDUSTRIES 
2025 N. 3rd Street, Suite 175 
Phoenix, Arizona 85004 
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Michael Rowley 
c/o CALPINE POWER SERVICES 
50 West San Fernando, Suite 550 
San Jose, California 951 13 

Dan Neidlinger 
3020 N. 17th Drive 
Phoenix, Arizona 8501 5 

Jessica Youle 
PAB300 
SALT RIVER PROJECT 
P.O. Box 53025 
Phoenix, Arizona 85072-2025 

CIifford Cauthen 

P.O. Box Drawer B 
Pima,AZ 85543 

GRAHAM COUNTY ELECTRIC CO-OP 

Michelle Ahlmer 
ARIZONA RETAILERS ASSOCIATION 
137 E University 
Mesa, Arizona 85201 

loe Eichelberger 
MAGMA COPPER COMPANY 
P.O. Box 37 
Superior, Arizona 85273 

Douglas Mitchell 
SAN DIEGO GAS AND ELECTRIC CO. 
P.O. Box 1831 
San Diego, California 921 12 

Sheryl Johnson 

4100 International Plaza 
Fort Worth, Texas 76109 

Ellen Corkhill 
AARP 
5606 North 17th Street 
Phoenix, Arizona 85016 

Phyllis Rowe 
ARIZONA CONSUMERS COUNCIL 
6841 N. 15"Place 
Phoenix, Arizona 85014 

rEXAS-NEW MEXICO POWER CO. 

Andrew Gregorich 
BHP COPPER 
P.O. Box M 
San Manuel, Arizona 8563 1 
Larry McGraw 

6266 Weeping Willow 
Rio Rancho, New Mexico 87124 

USDA-RUS 

Craig Marks 
CITIZENS UTILITIES COMPANY 
2901 N. Central Avenue 
Suite. 1660 
Phoenix. Arizona 85012 

Thomas Pickrell 
Arizona School Board Association 
2 100 North Central Avenue 
Phoenix, Arizona 85004 

Jack Shilling 
DUNCAN VALLEY ELECTRIC COOPERATIVE 
P.O. Box 440 
Duncan, Arizona 85534 

Barry Huddleston 
DESTEC ENERGY 
P.O. Box 441 1 
Houston, Texas 77210-441 1 

Steve Montgomery 
JOHNSON CONTROLS 
2032 West 4th Street 
Tempe, Arizona 85281 

Terry Ross 
CENTER FOR ENERGY AND ECONOMIC DEVELOPMENT 
7853 E. Arapahoe Court, Suite 2600 
Englewood, Colorado 801 12 

Ken Saline 
Jeff Wroner 
K.R. SALINE I% ASSOCIATES 
Consulting Engineers 
160 N. Pasadena, Suite 101 
Mesa. Arizona 85201-6764 

Louis A. Stahl 
STREICH LANG 
2 North Central Avenue 
Phoenix, Arizona 85004 

Robert Julian 
PPG 
1500 Merrell Lane 
Belgrade, Montana 59714 

Department of Navy 
Naval Facilities Engineering Command 
Navy Rate Intervention 
901 M. Street SE 
Building 2 12 
Washington, D.C. 20374 
Attn: SamDeFraw 

Robert S. Lynch 
340 E. Palm Lane, Suite 140 
Phoenix, Arizona 85004-4529 

Douglas A. Oglesby 
Vantus Energy Corporation 
353 Sacramento Street, Suite 1900 
San Francisco, California 941 11 
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Jim Driscoll 
ARIZONA CITIZEN ACTION 
2430 S. Mill, Suite 237 
Tempe, Arizona 85282 

William Baker 
ELECTRICAL DISTRICT NO. 6 
P.O. Box 16450 
Phoenix, Arizona 8501 1 

John Jay List 
General Counsel 
NATIONAL RURAL UTILITIES 
COOPERATIVE FINANCE CORP 
2201 Cooperative Way 
Hemdon, Virginia 2 107 1 

Wallace Tillman 
Chief Counsel 
NATIONAL RURAL ELECTRIC 
COOPERATIVE ASSOCIATION 
1301 Wilson Blvd. 
krlington, Virginia 22203-1 860 

Lawrence V. Robertson, Jr. 
Munger Chadwick, PLC 
333 North Wilmot, Suite 300 
Tucson, Arizona 8571 1-2634 
Attorney for PGE Energy 

rom Broderick 
5900 E. Camelback Road, #800 
Scottsdale, Arizona 85251 

Albert Sterman 
ARIZONA CONSUMERS COUNCIL 
2849 East 8"' Street 
Tucson, Arizona 85716 

Michael Grant 
GALLAGHER & KENNEDY 
2600 North Central Avenue 
Phoenix, Arizona 85004 
Attorneys for AEPCO 

Suzanne M. Dallimore 
Antitrust Unit Chief 
Arizona Attorney General 
Department of Law Building 
1275 West Washington Street 
Phoenix, Arizona 85007 

Andrew W. Bettwy 
Debra Jacobson 
SOUTHWEST GAS CORPORATION 
5241 Spring Mountain Road 

Michael K. Block, President 
GOLDWATER INSTITUTE 
Bank One Center 
201 North Central 
Concourse Level 
Phoenix. Arizona 85004 

Carl Robert Aron 
Executive Vice President and COO 
ITRON, INC. 
2818 N. Sullivan Road 
Spokane, Washington 99216 

Doug Nelson 
DOUGLAS C. NELSON, P.C. 
7000 North 16"' Street, Suite 120-307 
Phoenix, Arizona 85020 

William Sullivan 
MARTINEZ & CURTIS, P.C. 
27 16 North 7"' Street 
Phoenix, Arizona 85006 
Attorneys for Mohave Electric Cooperative and 
Navopache Electric Cooperative 

Elizabeth S. Firkins 
INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, L.U. #I 116 
750 South Tucson Blvd. 
Tucson. Arizona 85716-5698 

Barbara R. Goldberg 
Deputy City Attorney 
CITY OF SCOTTSDALE 
3939 Civic Center Blvd. 
Scottsdale, Arizona 85251 

Carl W. Dabelstein 
221 1 E. Edna Avenue 
Phoenix, Arizona 85022 

Larry K. Udal1 
ARIZONA MUNICIPAL POWER USERS ASSN. 
2712 N. 7"' Street 
Phoenix. Arizona 85006-1090 

Roderick G. McDougall 
City Attorney 
Attn: Jesse Sears, Asst. Chief Counsel 
200 West Washington Street, Suite 1300 
Phoenix, Arizona 85003-161 1 

William J. Murphy 
200 West Washington Street, Suite 1400 
Phoenix, Arizona 85003-161 1 
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Las Vegas, Nevada 89102 

Vincent Hunt 
CITY OF TUCSON, DEPT. OF OPERATIONS 
4004 S. Park Avenue 
Bldg. 2 
Tucson, Arizona 85714-0000 

Steve Wheeler and Thomas M. Mumaw 
SNELL & WILMER 
One Arizona Center 
400 East Van Buren Street 
Phoenix, Arizona 85004-0001 
Attorneys for APS 

Myron L. Scott 
1628 E. Southem Avenue, No. 9-328 
Tempe, Arizona 85282-2179 
Attorneys for a Better Environment 

Russell E. Jones 
33 N. Stone Avenue, Suite 2100 
P.O. Box 2268 
Tucson, Arizona 85702 
Attorneys for Trico Electric Cooperative, Inc 

Chnstopher Hitchcock 
P.O. Box 87 
Bisbee, Arizona 85603-0087 
Attorneys for Sulphur Springs Valley 
Electric Cooperative, Inc. 

Peter Glaser 
DOHERTY RUMBLE & BUTLER PA 
1401 New York Avenue, N.W., Suite 1100 
Washington, DC 20005 

B 

910780 

- 11 - 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

FENNEMORE CRAIG 
A PROFESSIONAL CORPORATION 

PHOENIX 

EXHIBIT A 

R14-2-1604. Competitive Phases 

A. Each Affected Utility shall make available at least 20% of its 1995 system retail peak 

demand for competitive generation supply as hrther described in this rule. 

1. All Affected Utility customers with non-coincident peak demand loan of 1 MW or 

greater will be eligible for competitive electric services no later than January 1, 

1999. Customers meeting this requirement shall be eligible for competitive 

services until 20% of the Affected Utility’s 1995 system peak demand is served 

by competition. 

Affected Utility customers with single premise non-coincident peak loan demands 

of 40 kW or greater aggregated into a combined loan of 1 MW or greater will be 

eligible for competitive electric services no later than January 1, 1999. Self- 

aggregation is also allowed pursuant to the minimum and combined load demands 

set forth in this rule. If peak load data are not available, the 40 kW criterion can 

be determined to be met if the customer’s usage exceeded 16,500 kWh in any 

month within the last 12 consecutive months. From January 1, 1999, through 

December 3 1, 2000, aggregation of new competitive customers will be allowed 

until such time as 20% of the Affected Utility’s 1995 system peak demand is 

served by competitors. At that point all additional aggregated customers must 

wait until January 1,2001 to obtain competitive service. 

Notwithstanding the limitation to 20% of the Affected Utility’s 1995 system peak 

demand provided in paragraphs 1 and 2 of this section, effective January 1, 1999, 

all loads served by Load Serving Entities under special contracts will be eligible 

for competitive services upon the expiration of the special contract. 

Affected Utilities shall notify customers eligible under this subsection of the terms 

of the subsection no later than October 3 1, 1998. 

2. 

3. 

4 
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G. 

EXHIBIT A 

Load Serving entities shall provide for buy-through service to any electric consumer on 

request at no additional charge other than charges for required transmission, distribution, 

or ancillary services (CTC and Systems Benefits)fiom and after July 1, 1999. 

'HX/JLSHAPIR/910777.1/23040.041 
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