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IN THE MATTER OF THE )
COMPETITION IN THE PROVISION )
OF ELECTRIC SERVICES THROUGHOUT ) DOCKET NO. RE-00000C-94-0165
THE STATE OF ARIZONA )
)
)
APPLICATION BY

ARIZONA PUBLIC SERVICE COMPANY FOR
REHEARING AND/OR RECONSIDERATION OF
DECISION NO. 61677
Arizona Public Service Company (“APS” or “Company”) hereby submits its

Application for Rehearing and Reconsideration (“Application”) of Decision No. 61677, dated
April 27, 1999 (“Decision No. 61677” or the “Decision”). In Decision No. 61677, the Arizona
Corporation Commission (“Commission”) adopted amendments to Decision No. 60977 (June 22,
1998), which dealt with the recovery of stranded costs by Affected Utilities. The stranded cost
recovery methodologies and rules adopted in Decision No. 61677 are unreasonable and unlawful
for each of the reasons set forth herein. APS requests that the Commission grant rehearing of
Decision No. 61677 and adopt the reasonable stranded cost recovery provisions as set forth in

APS’s Supplemental and Restated Exceptions dated April 7, 1999, attached hereto as Exhibit A

and incorporated herein by reference.
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I. DECISION NO. 61677 DOES NOT ASSURE AFFECTED UTILITIES
A REASONABLE OPPORTUNITY FOR FULL
STRANDED COST RECOVERY

Although Decision No. 61677 modifies Decision No. 60977—the original stranded
cost decision—to add three additional options for the recovery of stranded costs, the amended
decision still undermines the clearly established principle that the Commission would “guarantee”
all Affected Utilities a reasonable opportunity for full stranded cost recovery. See, e.g., Decision
No. 59943 (December 6, 1996) at 47. To rectify this, the Commission should add a finding of fact
and conclusion of law stating that “Affected Utilities are entitled to a reasonable opportunity to
fully recover their stranded costs.”

Additionally, the amended Option No. 1 provides a recovery mechanism that does
not assure full stranded cost recovery; instead it systematically and arbitrarily denies full stranded
cost recovery. Specifically, the amended option phases out stranded cost recovery after five years,
ignoring the fact that Affected Utilities, including APS, will incur stranded costs after that date.
Additionally, and more egregious than a five-year cap, the only “full” recovery of stranded costs
occurs during the first year. After the first year, stranded cost recovery is systematically reduced
by 20 percent per year. Although characterized in part as pre-set mitigation standards, these
increasingly-dramatic reductions in stranded cost recovery fail to take into account the specific
mitigation situations’ of Affected Utilities and their ability to mitigate to the levels required by
Option No. 1's reduction schedule. Thus, the systematic denial of stranded cost recovery through
fixed annual reductions, without considering the actual conditions affecting mitigation for each
Affected Utility, will result in the unlawful confiscation of property rights of Affected Utilities.
Instead of such an arbitrary process, the Commission should modify Option No. 1 to allow an
Affected Utility to propose its own mitigation plan, which may include pre-set mitigation goals.

The adoption of Option No. 5—allowing an alternative methodology submitted by an
Affected Utility—does not alter the analysis above. Due to Option No. 5's requirement that an

Affected Utility must demonstrate that its proposed plan is in the best interest of all stakeholders (a
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nebulous standard undefined by the Commission), the ratcheting-down provisions of Option No. 1
could be viewed by some as minimum standards for any proposed plan under Option No. 5. Only
by correcting the provisions of Option No. 1 as suggested above can the Commission conform to

its earlier recognition that Affected Utilities are entitled to fully recover stranded costs.

II. DECISION NO. 61677 SHOULD ASSURE
THE RECOVERY OF ALL REGULATORY ASSETS
UNDER ALL OPTIONS

Unlike some stranded costs, regulatory assets cannot generally be mitigated. This
statement of fact is recognized in Decision No. 61677. Option No. 1 for stranded cost recovery
provides that “[b]ecause regulatory assets are more difficult for Affected Utilities to mitigate and
as such need to have a different treatment, we will permit an Affected Utility . . . 100 percent
[recovery of] regulatory assets . . . .” Despite appearing in Option No. 1, the remaining options
under Decision No. 61677 do not similarly assure 100 percent recovery of regulatory assets. The

Commission should add a finding of fact and conclusion of law stating that “Affected Utilities are

entitled to fully recover regulatory assets under any stranded cost recovery option.”

III. DECISION NO. 61677 IS NOT SUPPORTED BY
SUBSTANTIAL EVIDENCE AND IS ARBITRARY, CAPRICIOUS
AND AN ABUSE OF DISCRETION

The Commission’s decision in Option No. 1 to arbitrarily reduce stranded cost
recovery by 20 percent per year is not supported by substantial evidence. For example, the
Commission did not receive evidence in the stranded cost proceeding that any Affected Utility
could mitigate its stranded costs by the amounts dictated by the annual recovery reductions in
Option No. 1. The Commission must permit each Affected Utility to present its own facts
regarding mitigation and the possibility for pre-set mitigation targets. The Commission cannot

arbitrarily impose mitigation “targets” that do no more than result in confiscation of Affected

Utilities’ property.
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IV. VIOLATION OF ADMINISTRATIVE PROCEDURE
ACT

Rule R14-2-1607(B) of the Proposed Electric Competition Rules, noticed in
Decision No. 61634 (April 23, 1999), provides that the Commission “shall allow a reasonable
opportunity for recovery of unmitigated Stranded Cost by Affected Utilities.” To the extent that
Decision No. 61677 now provides for less than full recovery of stranded costs, at variance with
R14-2-1607(B), it constitutes an unlawful rulemaking in violation of Arizona’s Administrative
Procedure Act, A.R.S. §§ 41-1001 et seq. Additionally, the Decision would amend or repeal
existing rules without complying with the notice requirements of A.R.S. § 41-1022. If the
Commission intends to allow less than full stranded cost recovery, it must engage in a rulemaking
process to repeal the existing requirement that Affected Utilities are entitled to full stranded cost

recovery.

V. OTHER CLAIMS RELATING TO DECISION
NO. 60977

It is unclear whether the Commission intends for Decision No. 61677 to replace
Decision No. 60977 in its entirety, or only modify the stranded cost recovery options in Decision
No. 60977. If the latter, then a number of APS’s objections to Decision No. 60977 remain
applicable to the resulting modified stranded cost decision. Accordingly, APS incorporates by
reference its July 10, 1998 Application for Rehearing/Reconsideration for Decision No. 60977.

For example, if Decision No. 60977's automatic rate decreases following regulatory
asset recovery survive modification by Decision No. 61677, then APS reurges its objection that
such automatic rate decreases are unconstitutional. See APS’s Application for Rehearing/
Reconsideration of Decis;on No. 60977 at 7. Similarly, if Decision No. 61677 provides (implicitly
or explicitly) that only divesﬁture will result in full stranded cost recovery, see Decision No. 60977

at 10, APS reurges all of its claims that conditioning full stranded cost recovery on compelled or -
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coerced divestiture is unlawful and unconstitutional. See APS’s Application for Rehearing/

Reconsideration of Decision No. 60977 at 4-11.

CONCLUSION

Decision No. 61677, although providing additional methodologies for stranded cost
recovery, still fails to provide assurances the Affected Utilities are entitled to a reasonable
opportunity to recover all unmitigated stranded costs. APS urges the Commission to grant
rehearing of Decision No. 61677 and adopt the reasonable stranded cost recovery provisions
asserted by APS above.

RESPECTFULLY SUBMITTED this _ﬂ_ﬂ day of May, 1999.

SNELL & WILMER L.LP.

’\//—'
By '47

Stev . Wheeler
Thorthas L. Mumaw
Jeftrey B. Guldner

Attorneys for Arizona Public Service
Company
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EXHIBIT A
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IN THE MATTER OF THE

COMPETITION IN THE PROVISION

OF ELECTRIC SERVICES THROUGHOUT
THE STATE OF ARIZONA

DOCKET NO. RE-00000C-94-0165

SUPPLEMENTAL AND RESTATED EXCEPTIONS
OF ARIZONA PUBLIC SERVICE COMPANY
TO RECOMMENDED ORDER AMENDING DECISION NO. 60977

Arizona Public Service Company (“APS™ or “Company”) hereby submitsvto the Arizona
Corporation Commission (“Commission™) its supplemental and restated exceptions to the
Recommended Order of February 5. 1999, as amended on March 12, 1999 (“Recommended
Order”). which Recommended Order would in turn amend Decision No. 60977 (June 22, 1998).'
APS does so even though the March 12th amendments to the February 5th recommendations
added little to the earlier proposal of the Hearing Division lest the Commission lose sight of the
simple fact that even with the three proposed additional options for the recovery of stranded costs,
the amended Decision No. 60977 would still undermine perhaps the only heretofore clearly
established principle of electric restructuring in Arizona: that the Commission would “guarantee”

all Affected Utilities an opportunity for full stranded cost recovery. See Decision No. 59943

(December 6, 1996) at 47. Accordingly, the Company urges the Commission to modify the

' The second amended recommended order was actually filed on March 22, 1999. However, such order merely
incorporated the amendments to the February 5, 1999 recommended order that had already been issued on March 12,
1999.
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Recommended Order amending Decision No. 60977 and adopt reasonable stranded cost recovery
provisions as set forth below.
I. THE PROBLEM

Even as moditied by the Recommended Order. none of the options for stranded cost
recoverv would. on their tace. provide APS with a reasonable opportunity to fully recover its
stranded costs both as required by law and as recognized in every version of the Electric
Competition Rules adopted by the Commission and in the version ot such rules currently pending
betfore the Commission. APS has previously commented on Option No. 2 (Divestiture/Auction)
and Option No. 3 (Financial Integrity Methodology) and will not repeat its analysis of how those
options are either patently unlawful or systematically. deliberately and arbitrarily prevent the tull
recovery of stranded costs.

The Recommended Order proposes a new Option No. | that is similar. but not identical. to
that advanced in this docket by the Chiet Hearing Otticer in the Recommended Opinion and Order
dated May 6. 1998. Unfortunately. this option contains several material detects, some ot which
are new to this latest version of Option No. 1.

The Recommended Order would phase out stranded cost recovery atter five (3) vears from a
Commission order approving a stranded cost recovery plan and any associated transition charges.
Assuming such approval later this vear. that would mean that stranded cost recovery would end
some time in 2004. As APS indicaied during last year's stranded cost hearing (a contention which
was not refuted by any witness). APS would in fact incur stranded costs through at least 2006 and
perhaps well beyond. The Recommended Order allows no opportunity to recover so much as a
dime of these post-2004 stranded costs.

Even within the five (3) vear recovery “window™ allowed by the Recommended Order, APS
is given a reasonable opportunity for stranded cost recovery only during the first year. Thereafter,
its stranded cost recovery is reduced 20% for the second year, 40% for the third year, 60% tor the

fourth, and then by 80% in year five. This averages just 60% for the five-year period and is an
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even smaller percentage of total stranded costs when the post-2004 vears are factored into the
total.” APS is unaware ot anv regulatory agency or state legislature that has attempted to so
summarily confiscate such a large percentage of utility equity. Although APS does not oppose in
principle establishing reasonable pre-set goals for mitigation Gt stranded costs (in lieu of endless
quarreling over this or that specific mitigation measure). what is a “reasonable™ target may well
vary trom utility to utilitv. and therefore each Affected Utility should be allowed to make some
specific proposal in that regard as part of its stranded cost filing.” The Company finds this a better
approach than using some arbitrary percentage ofdisallo\\'dncc. Moreover. there 1s certainly no
evidence (and none is cited) that would support the apparent assumption that Aftected Ualities
could mitigate (through customer growth or otherwise) almost 30% of their stranded costs during
the period 1999-2004 and 100% thereatter.”

The Recommended Order attempts to justify this disallowance as a mere “modification™ of
the APS proposal to rectify a perceived “major tlaw™ in such proposal. The so called “major tlaw™
is the lack of incentive for customers to switch to alternative suppliers unless they can “purchase
generation at below market price."’ Recommended Order at 2. Yet if a customer can not. in fact,
purchase generation for a lower cost than APS can purchase or generate that same power. why
should such a customer expect or deserve “to reap any savings™? Far from being a “major flaw.”

the Company’s proposal both promotes and retlects principles of economic etficiency.

: The Chief Hearing Otficer’s original May 6. 1998, Recommended Opinion and Order proposed a less
draconian “reduction schedule” that would have provided greater stranded cost recovery. No explanation for this
change is offered.

3 In fairness, it is perhaps such an individual utility filing that is contemplated under Option No. 5 of the
Recommended Order. If that is the case, some of the Company’s concerns have been addressed by this March 12th
amendment to the earlier recommendation of the Hearing Division.

' Aswas thoroughly demonstrated at the stranded cost hearing, it is not the disallowance of stranded cost
recovery that incentivizes mitigation but rather the establishment of a fixed mitigation standard. To that end, any
percentage less than 100% would likely be as effective as any other. See APS Reply Brief, Section 1.C., The
“Incentive to Mitigate™ Myth, at 13. However, selecting a goal that is all but unobtainable is simply punitive and may

actually prove counterproductive to mitigation efforts.
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[I. THE CURE

To remedy the problems identitied above. APS recommends that the Commission consider
adopting the Recommended Order with several changes.

First, The Commission should add a tinding ot tact and conclusion of law. both of which
would state that ~Affected Utilities are entitled to a reasonable opportunity to tully recover their
stranded costs.” Such a tinding would be fully consistent with the Electric Competition Rules.

Second. the sentence appearing at Page 2. lines 3-6 of the Recemmended Order should be
moditied to read as follows:

Accordingly. we shall modity Decision No. 61311 to allow

each Affected Utility to file a stranded cost recovery plan of its

choice that will allow it a reasonable opportunity to recover its

stranded costs. Among the options available to each Affected

Utility are the tollowing:
This language will make it clear that Atfected Utilities are not unreasonably restricted to a specific
method of stranded cost recovery. but rather retain the tlexibility 1o propose a plan tor
Commission consideration. and intervenor review. under Option No. 3. that is tailored to the

conditions on their systems and their particular operational and financial circumstances.

Third, the description ot Option No. | (Net Revenues Loss Methodology) should be

modified to eliminate arbitrary stranded cost disallowance percentages and instead encourage a
filing Affected Utility to propose its own mitigation plan. Proposed language amending Option 1
is attached hereto as Exhibit A.
RESPECTFULLY SUBMITTED this 7th day of April, 1999.
SNELL & WILMER vw.Lpr.

A, ,

Steven M. Wheé€ler
Thomas L. Mumaw
Jeftrey B. Guldner

Attorneys for Arizona Public Service Company




Wilmer

Snell

— L
LAW OFFICES

One Arizona Center
Phoenix, AZ 856004-0001

{602) 382-6000

(D]

wJ

n

CERTIFICATE OF SERVICE

The original and ten (10) copies of the foregoing document were filed with
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EXHIBIT A

Option | - Net Revenues Lost Methodology

Utilize a Net Revenues Lost Methodology similar to that set forth by APS witness Davis.
In general, the APS proposal compares generation revenues with competition versus revenues
without competition. The difference, if any, is considered as potential stranded costs. That
amount is then allocated among rate classes utilizing traditional cost allocation and rate design
principles. Those customers taking service on the standard offer tariff would already be paying
their portion of stranded costs. Customers taking competitive generation service would be
charged for thexr pomon of stranded costs through a competmve transition charge (“CTC”)

We will clearly separate stranded costs mto generation related assets and regulatory
assets. Any growth in customers will not be part of the customer base used in calculating the
generation related asset stranded costs. Any such growth would be considered as mitigation
which the Affected Utilities can retain. In turn, the percentage of stranded costs that the Affected
Utrhtres will be permxrted collect via the CTC charge witt could be reduced each year—WewﬂJ:

be-69—49—&nd—391:ereem—reaﬂpeem‘e{y in_ a manner to be determmed after a heanng :md based

on substantial evidence.

Because regulatory assets are-more-diffrentt-for-an of Affected Ultilities to-mitigate
cannot be effectively mitigated and as such need to have different treatment, we will permit an
Affected Utility to collect 100 percent of the appropriate regulatory assets over its existing
amortization period. Further, all existing and future customers should bear their portion of the

regulatory assets erther as part of the standard offer or as part of the—GPGeharan—erdeﬁe




unbundled rates. Upon expiration of the amortization period for regulatory assets, standard
offer rates should could be reduced to reflect the removal of the regulatory assets—HamAffeeted
Gﬁw—beheves unless other costs have increased to offset the removal of the regulatory assets.




