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IN THE MATTER OF THE

COMPETITION IN THE PROVISION

OF ELECTRIC SERVICES THROUGHOUT
THE STATE OF ARIZONA

DOCKET NO. RE-00000C-94-0165

EXCEPTIONS OF ARIZONA PUBLIC SERVICE COMPANY
TO RECOMMENDED ORDER AMENDING DECISION NO. 60977

Arizona Public Service Company (“APS” or “Company”) appreciates the Chief Hearing
Officer’s attempt to improve upon the seriously flawed provisions of Decision No. 60977
(June 22, 1998)! in his Recommended Order of February 5, 1999 (“Recommended Order”).
However, even with the two proposed additional options for the recovery of stranded costs, the
amended decision would still undermine perhaps the only heretofore clearly established principle
of electric restructuring in Arizona: that the Commission would “guarantee” all Affected Utilities
an opportunity for full stranded cost recovery [see Decision No. 59943 (December 6, 1996) at 47] -
a principle that is expressly reiterated in Decision No. 60977 (p. 22): “Affected Utilities should
have a reasonable opportunity to collect 100 percent of their unmitigated stranded costs.”
Accordingly, the Company urges the kCommission to modify the Recommended Order and adopt

reasonable stranded cost recovery provisions as set forth below.

1" APS has appealed Decision No. 60977 on the grounds, inter alia, that the order was arbitrary, capricious, not

based on substantial evidence and that the denial of an opportunity for full stranded cost recovery was an
unconstitutional taking of private property in violation of the United States and Arizona Constitutions. That appeal is
still pending.
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Even as modified by the Recommended Order, none of the four options for stranded cost
recovery would provide APS with a reasonable opportunity to fully recover its stranded costs as
required by law and as recognized in every version of the Electric Competition Rules adopted by
the Commission. APS has previously commented on Option No. 2 (Divestiture/Auction) and
Option No. 3 (Financial Integrity Methodology)* and will not repeat its analysis of how those
options are either patently unlawful or systematically, deliberately and arbitrarily prevent the full
recovery of stranded costs.

The Recommended Order proposes a new Option No. 1 which is similar, but not identical,
to that advanced by the Chief Hearing Officer in the Recommended Opinion and Order dated
May 6, 1998, in this docket. Unfortunately, this option contains several material defects, some of
which are new to this version of Option No. 1.

Option No. 1 would apparently prohibit stranded cost recovery after 2003. As APS
indicated during last year’s stranded cost hearing (a contention which was not refuted by any
witness), APS would in fact incur stranded costs through 2006 and well beyond. Without
explanation, the Recommended Order allows no opportunity to recover so much as a dime of these
post-2003 stranded costs. At the very least, this five-year “window” should not start until approval
of a stranded cost recovery plan and the implementation of rates to implement such recovery.

Even with the five (5) year recovery “window” allowed by Option No. 1 in the
Recommended Order, APS is given a reasonable opportunity for stranded cost recovery only
during the first year. Thereafter, its stranded cost recovery is reduced 20% for the second year,
40% for the third year, 60% for the fourth, and then by 80% in year five. This averages just 60%

for the five-year period and will be an even smaller percentage of total stranded costs when the

2 See APS’July 10, 1998, Application for Rehearing of Decision No. 60977 and also its Exceptions dated

May 29, 1998, to the Hearing Officer’s then Recommended Opinion and Order.
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post-2003 years are factored into the total.> APS is unaware of any regulatory agency or state
legislature that has attempted to so summarily confiscate such a large percentage of utility equity.
Although APS does not oppose in principle establishing reasonable pre-set goals for mitigation of
stranded costs (in lieu of endless quarreling over this or that specific mitigation measure), what is a
“reasonable” target may well vary from utility to utility, and therefore each Affected Utility should
be allowed to make some specific proposal in that regard as part of its stranded cost filing. The
Company finds this a far better approach than using some arbitrary percentage of disallowance.
Moreover, there is certainly no evidence (and none is cited) that would support the apparent
assumption that Affectéd Utilities could mitigate (through customer growth or otherwise) almost
50% of their stranded costs during the period 1999-2003 and 100% thereafter.

The Recommended Order attempts to justify this confiscation of the Company’s property as
a mere “modification” of the APS proposal that is apparently intended to rectify a perceived
“major flaw” in such proposal. This so called “major flaw” is that there is allegedly little incentive
for APS customers to switch to alternative suppliers unless they can “purchase generation at below
market price.” Recommended Order at 2. Aside from the fact that thousands of customers in
California do precisely that every day and that the market price contemplated in the referenced
APS proposal is an annual weighted average market price, clearly an easier target to beat than a
spot price, APS would ask this more fundamental question. If a customer cannot, in fact, purchase
generation for a lower cost than APS can purchase or generate that same power, why should such a
customer expect or deserve “to reap any savings”? Far from being a “major flaw,” the Company’s
proposal both promotes and reflects fundamental principles of economic efficiency.

II

To remedy the problems identified above, APS recommends that the Commission consider

> The Chief Hearing Officer’s original May 6, 1998, Recommended Opinion and Order proposed a less

draconian “reduction schedule” that would have provided slightly greater stranded cost recovery. No explanation for
this change is offered.
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adopting the Recommended Order with several changes.

First, the Commission should add a finding of fact and conclusion of law, both of which
would state that “Affected Utilities are entitled to a reasonable opportunity to fully recover their
stranded costs.” Such statements would be fully consistent with the Electric Competition Rules
and are required by applicable legal standards.

Second, the sentence appearing at Page 2, lines 5-6 of the Recommended Order should be
modified to read as follows:

Accordingly, we shall modify Decision No. 60977

to allow each Affected Utility to file a stranded

cost recovery plan of its choice that will allow it a

reasonable opportunity to recover its stranded

costs. Among the options available to each

Affected Utility are the following:
This language will make it clear that Affected Utilities are not unreasonably restricted to a specific
method of stranded cost recovery, but rather retain the flexibility to propose a plan for
Commission consideration, and intervenor review, that is tailored to the conditions on their
systems and their particular operational and financial circumstances.

Third, the description of Option No. 1 (Net Revenues Loss Methodology) should be
modified to eliminate arbitrary stranded cost disallowance percentages and cut-off dates and
instead encourage a filing Affected Utility to propose its own mitigation plan (such a proposal
could include a specific mitigation factor, a hearing on mitigation measures or some other
alternative). Proposed language amending Option 1 is attached hereto as Exhibit A.

CONCLUSION
APS urges the Commission to take this opportunity to clearly and unequivocally reaffirm its

commitment to allow Affected Utilities a reasonable opportunity to fully recover their stranded

costs.* Such a reaffirmation would go a long way toward a final resolution of this contentious

4 The Commission has already specifically and expressly authorized 100% recovery of APS’ regulatory assets

over an eight-year period ending July 1, 2004. See Decision No. 59601 (April 24, 1996). Therefore, APS does not
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issue in a manner that is consistent with: (1) the Commission’s prior regulatory promises, not the
least of which was that made in the original stranded cost regulation concerning recovery of
prudently incurred costs; (2) sound regulatory and economic principles; and (3) well-settled legal

standards regarding regulatory confiscation of utility property.

RESPECTFULLY SUBMITTED this 17th day of February, 1999.

SNELL & WILMER L.L.P.

Steven/M. Wheeler
Thomgs L. Mumaw
Jeffrey B. Guldner

Attorneys for Arizona Public Service Cofnpany

believe the Recommended Order or Decision No. 60977 intended to, or indeed could, alter that recovery.
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CERTIFICATE OF SERVICE

The original and ten (10) copies of the foregoing document were filed with the

Arizona Corporation Commission on this 17th day of February, 1999, and service was completed

by mailing or hand-delivering a copy of the foregoing document this 17th day of February, 1999 to

all parties of record herein.

621340.02

Sharon Madden




EXHIBIT A

Option 1 - Net Revenues Lost Methodology

Utilize a Net Revenues Lost Methodology similar to that set forth by APS witness Davis.
In general, the APS proposal compares generation revenues with competition versus revenues
without competition. The difference, if any, is considered as potential stranded costs. That
amount is then allocated among rate classes utilizing traditional cost allocation and rate design
principles. Those customers taking service on the standard offer tariff would already be paying
their portion of stranded costs. Customers taking competitive generation service would be
charged for their portion of stranded costs through a competitive transition charge (“CTC”).

We will clearly separate stranded costs into generation related assets and regulatory
assets. Any growth in customers will not be part of the customer base used in calculating the
generation related asset stranded costs. Any such growth would be considered as mitigation
which the Affected Utilities can retain. In turn, the percentage of stranded costs that the Affected
Utilities will be permitted collect via the CTC charge wilt could be reduced each year—We-wilt

be-60;40-and-20-pereentrespeetively | er to be determined after a heari
on substantial evidence.

Because regulatory assets are-mere-diffieult-for-an of Affected Utilities to-mitigate
cannot be effectively mitigated and as such need to have different treatment, we will permit an
Affected Utility to collect 100 percent of the appropriate regulatory assets over its existing
amortization period. Further, all existing and future customers should bear their portion of the

regulatory assets either as part of the standard offer or as part of the-€F+E€-charge—In-orderto

- 5 >




unbundled rates Upon expiration of the amomzatlon period for regulatory assets standard
offer rates shoutd could be reduced to reflect the removal of the regulatory assets—-anAffeeted
H-t—rh-ty—beheves gnlgss other costs have increased to offset the removal of the regulatory assets.
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BEFORE THE ARIZONA CORPORATION COMMISSION

JIM IRVIN
Commissioner-Chairman

TONY WEST
Commissioner

CARL J. KUNASEK
Commissioner

IN THE MATTER OF THE

COMPETITION IN THE PROVISION

OF ELECTRIC SERVICES THROUGHOUT
THE STATE OF ARIZONA

DOCKET NO. RE-00000C-94-0165

N N N et e e

EXCEPTIONS OF ARIZONA PUBLIC SERVICE COMPANY
TO RECOMMENDED ORDER AMENDING THE ELECTRIC COMPETITION
RULES, A.A.C. R14-2-1600 ET SEQ.

Arizona Public Service Company (“APS” or “Company”) commends the Hearing Division
for undertaking the complex and daunting task of revising the Electric Competition Rules
(“Rules”). APS notes significant improvement in a number of the Rules, both substantively and
from the standpoints of internal consistency and clarity.

Although APS has comments or suggestions—often relatively minor points or interpretive
clarifications—on many of the revisions to the Rules, APS will generally reserve such matters for
the forthcoming rulemaking proceeding. APS does, however, believe that the Recommended
Order and proposed revisions to the Rules do not adequately cbnsider several critical arguments
raised in APS’ previous submissions. Additionally, APS has noted certain instances where a rule
revision appears to have broader consequences than apparently intended—some confirmed by the
analysis provided in the Concise Explanatory Statement (“CES”)—or did not fully implement a
proposed change otherwise accepted in the analysis of the Rules. Some of these latter deficiencies
require substantive changes to the Rules, which if not made as part of the proposed amendments,

will be difficult to adopt later without delaying the advent of competition.
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The Company therefore urges the Commission to modify the Recommended Order and
proposed revisions to the Rules to adopt the Company’s comments set forth below and in Exhibit

A, attached hereto.

I. DEFINITION OF “COMPETITIVE SERVICES”

The Hearing Division’s reliance on the initially defined term “Competitive Services” [R14-
2-1601(5)] in a number of the proposed revisions to the Rules, rather than having the term
redefined in different parts of the Rules, is certainly appropriate. However, there is an unnecessary
ambiguity caused by defining this esséntial term solely by a negative reference to another defined
term. Specifically, defining “Competitive Service” as encompassing all aspects of retail electric
service that are not “Noncompetitive Services” is impermissibly vague and almost certainly
overbroad, particularly if the finally-adopted Rules include a blanket prohibition on Utility
Distribution Companies (“UDCs”) providing any “Competitive Services” after 2000. So defined,
“Competitive Services” arguably includes services never before regulated by the Commission as a
public utility service.

APS suggests that the Commission adopt a more precise definition of the term
“Competitive Services” that is both self-sustaining and limited to those formerly-regulated aspects
of retail electric service that may now be provided by an ESP. APS would propose the following
language: -

“Competitive Services” means the provision of retail electric Generation, Meter
Service (other than those aspects of Meter Service described in R14-2-1613(K)),
Meter Reading Service, or electric billing and collection services (other than joint
or consolidated billing provided by an Affected Utility or Utility Distribution
Company pursuant to a tariff). It does not include Standard Offer Service or any

other electric service defined by this article as noncompetitive.

This language recognizes the formerly-regulated retail electric services, which are also specifically
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identified in R14-2-1613(0),' while not overly restricting any party from offering unregulated
services that may emerge to the benefit of consumers.

The Recommended Order itself recognizes that mitigation of stranded cost may be
accomplished by offering a “wider scope of permitted regulated utility services for profit.” R14-2-
1607(A). The proposed definition of “Competitive Services,” however, would all but eliminate
the possibility of an Affected Utility offering such additional services. Further, the separation
requirements and subsequent prohibition on UDCs offering these vaguely-defined “Competitive
Services” after 2000, if adopted, could severely limit otherwise lawful and appropriate business
activities of a UDC, such as home security systems or certain energy efficiency programs. Such
services and programs may be completely unrelated to the regulated utility services intended to be

addressed by the proposed Rules.

II. DEFINITION OF “STANDARD OFFER SERVICE”

APS agrees with AEPCO’s prior comments that the Provider of Last Resort requirement
should be limited to customers below a defined annual load. This limitation helps to prevent
“gaming” of the system by larger customers. Thus, APS supports the revision of R14-2-1606(A)
proposed by AEPCO, specifically limiting the obligation of an Affected Utility or UDC to act a
Provider of Last Resort only to customers whose annual usage is 100,000 kWh or less. As
proposed by AEPCO, such a revision confirms that UDCs have the right, but not the obligation, to
provide Standard Offer Service to customers with annual usage of over 100,000 kWh.

APS does not believe, however, that the proposed amendment to the definition of Standard
Offer Service in R14-2-1601(34) clearly embodies such a policy. That provision now appears to

define “Standard Offer Service” to categorically exclude customers whose annual usage is more

' The strikethrough version of the proposed rules distributed on February 11, 1999 deleted
R14-2-1609 and renumbered the following sections. In these exceptions, APS will reference the
rules as numbered in the original version of Appendix A.
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than 100,000 kWh. Such wording could arguably require all such customers (presumably after the
phase-in period ends) to switch en masse to Competitive Service—an undesirable and perhaps
impossible scenario. This result does not appear to be contemplated by the discussion of the
proposed revision in the CES. Moreover, this result does not reflect the amendments to A.R.S. §
40-202(B)(5) in H.B. 2663, which merely limited the Provider of Last Resort obligation to
customers with annual usage of 100,000 kWh or less, and did not otherwise restrict the availability
of Standard Offer Service.

APS believes that the d_ccision to remain on an otherwise available Standard Offer Service
or opt for Competitive Service should generally lie with the customer, and not be dictated by the
Rules. Accordingly, APS urges the Commission to delete the phrase “whose annual usage is
100,000 kWh or less” from R14-2-1601(34), but incorporate the limitation into R14-2-1606(A) as
provided in Exhibit A hereto.

III. SEPARATION OF COMPETITIVE SERVICES

Rule R14-2-1616 requires Affected Utilities to “spin off” to affiliates not just competitive
generation assets, but all Competitive Services. APS previously urged the Commission to limit the
required separation of services from an Affected Utility or UDC to competitive generation only.
There has never been any evidence or testimony presented to the Commission that the compelled
separation of distribution-related activities such as metering and billing from a UDC is necessary,
appropriate, or in any way benefits consumers or the competitive marketplace (as opposed to
metering vendors and independent billing service providers). In fact, such mandated “spin offs”
would reduce permissible economies of scale and increase the cost of service for customers of both
Competitive Services and Noncompetitive Services. For example, the proposed rules would
prohibit UDCs or Affected Utilities from directly providing meter-related services to load profiled
residential customers choosing competitive access after 2000 because metering and billing must be

“spun off” to an affiliate. There is no justification for forcing load profiled customers to change

4-
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meters, which is not required for such customers tb participate in the competitive market. Without
sufficient economies of scale for metering and meter reading for residential customers, such
customers may be foreclosed from the benefits of competition.

The CES in the Recommended Order does not evaluate APS’ comments of the
inappropriate and unnecessary burdens and limitations imposed by requiring separation of all
Competitive Services. Indeed, such compelled separation of non-generation services is,
understandably, unprecedented anywhere in the country and cannot be rationally justified. APS
thus requests that the Commis;sion consider APS’ analysis and adopt the proposed changes to Rule

R14-2-1616 set forth in Exhibit A hereto.

IV. AFFILIATE TRANSACTION RULES

The affiliate transaction provisions in R14-2-1617 are still confusing, contradictory, and
overly burdensome. Rule R14-2-1617(A)(2) provides that a UDC “may share with its affiliates
joint corporate oversight, governance, support systems and personnel.” Section 1617(A)(6) states
that, except as provided by Section 1617(4)(2), a UDC and its affiliate cannot jointly share
directors and officers. However, because directors and officers are, by definition, providing
governance and joint corporate oversight, the express prohibition in Section 1617(A)(6) is either
meaningless or completely negates the intended exception. Indeed, few American corporations,
competitive or regulated, would make significant investments in a subsidiary and not also seek to
control the strategic direction of the subsidiary and ensure that the parent’s investment is being
appropriately utilized. Moreover, no party has presented evidence that improper cross-
subsidization or sharing of customer-specific confidential information would reasonably result
from the sharing of such senior personnel—the only realistic threat of such conduct is presented by
lower-level staff that actually access such information and are involved in day-to-day transactions,
not those responsible for policy and oversight.

Additionally, APS previously recommended that the affiliate transaction pricing provisions

-5-
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in R14-2-1617(A)(7) provide that non-tariffed items regularly sold by a UDC should be transferred
at the market price. The proposed revisions to this rule still provide that the transfer price shall be
the higher of market price or fully allocated cost. For goods and services that are regularly and
routinely sold by a UDC, requiring cost allocation determinations each time that a transfer to an
affiliate occurs is overly burdensome and unnecessary. Such a provision could result in the
anomolous situation that other ESPs may purchase the good or service at a lower price than a UDC
is allowed to charge its competitive electric affiliate. If the objective of the rule is to prevent a
UDC from unfairly dealing with a competitive affiliate, transfering a good or service at the same
price to all comers satisfies that objective. Raising additional regulatory hurdles when the transfer
involves a UDC’s competitive affiliate simply places the affiliate at a competitive disadvantage to
other ESPs. Accordingly, APS requests that the Commission revise proposed rule R14-2-1617 as

suggested in Exhibit A.

V. REQUIRED RATE DECREASES

APS previously recommended deleting as moot R14-2-1604(C), which required Affected
Utilities to file a report by September 1, 1998 to detail “possible” mechanisms to provide benefits
“such as rate reductions of 3% to 5%, to all Standard Offer customers.” Although APS agrees that
the revision in the Recommended Order of the September 1, 1998 date to November 1, 1999
addressed the mootness issue, APS would ask the Commission to clarify that the replacement of
the words “such as” with “including” was not intended to impose an unlawful requirement for a
3% to 5% rate reduction. Arizona law and the Due Process Clause of the Arizona and federal
Constitutions prohibit the Commission from ordering a rate reduction (or that a utility file for a
rate reduction) without conducting a rate case. See, e.g., Simms v. Round Valley Light & Power
Co., 80 Ariz. 145, 150-51, 294 P.2d 378, 381-82 (1956). Accordingly, APS proposes that the
Commission delete R14-2-1604(C) or at least clarify R14-2-1604(C) by reverting to the “such as”

language or otherwise indicating through similar language that the reference to rate reductions is

-6-
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intended as an example, rather than a requirement.

VI. UNBUNDLED TARIFFS AND SPECIAL CONTRACTS

The revisions to Rule R14-2-1606(C) and (D) are ambiguous, and at least appear to
contemplate “rate cases” for each of the unbundled billing cost elements. APS understands that
the unbundling will involve the filing of two types of unbundled tariffs: tariffs for Noncompetitive
Services provided to customers receiving Competitive Services from ESPs, and tariffs for
Standard Offer Service, which are “unbundled” solely to provide general information to Standard
Offer customers on the “cost” of each service they receive from a UDC.

Rule R14-2-1606(C) discusses Standard Offer unbundling. Under APS’ understanding of
the previous rule for Standard Offer Service, separate tariffs for each “billing cost element” were
not required to meet the unbundled tariff filing requirements. The CES explains the proposed
amendments to the rules as needed guidance and indicates that new tariffs are necessary so that the
Commission can examine the cost elements. APS would urge the Commission to clarify that this
revision is not intended to dictate a “bottom up” rate redesign proceeding for all Standard Offer
tariffs. If the Commission were to require such a bottom up redesign of Standard Offer rates, there
would be significant customer dislocation (all of which would likely be attributed by the customer
to “competition”) and, rather than a three week unbundling hearing, would require a process
spanning several months for each Affected Utility. Further, a bottom up redesign of every “billing
cost element” across each customer class will not provide consumers with any more useful
information.

Further, the CES does not explain why such a revision would be at all prudent. The
Commission will already have the authority to examine the “cost elements” in the Affected
Utilities” unbundled tariffs during hearings later this year. Additionally, as was proposed in APS’
settlement last November, a more workable alternative, should the Commission determine that a

bottom up redesign of all Standard Offer rates is necessary, would be to provide for a revenue
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neutral rate design proceeding at some point after competition has begun. Such a deferred
proceeding will not bog down competition while each Affected Utility puts on a full blown rate
case. Accordingly, APS requests that the Commission return to the original language in R14-2-
1606(C)(2), or to rephrase the proposed rule to clarify that separate, fully-cost allocated unbundled
Standard Offer tariffs are not required for each billing cost element for each customer class.

Rule R14-2-1606(D) then provides that Affected Utilities and UDCs shall file “an
Unbundled Service tariff which shall include a Noncompetitive Services tariff.” Again, this
revision does not appear to distinguish between unbundled tariffs for Standard Offer Service and
unbundled tariffs for Noncompetitive Services, which APS anticipates will necessarily be
somewhat different. For the reasons stated above, APS would suggest that the Commission revise
the language in R14-2-1606(D) to conform with APS’ previously proposed revision (which the
Hearing Officers appear to accept in the CES), and as is set forth in Exhibit A.

With regard to the rejection of a Purchase Power Adjustment mechanism in Section
1606(B) of the proposed rule, the CES cites only the supposed diminution in incentives for “least
cost” purchases attributable to such a mechanism. This argument ignores the fact that all electric
and gas distribution utilities presently regulated by the Commission (including every Affected
Utility except APS and TEP) have this sort of mechanism. The two Affected Utilities without
such mechanisms are essentially forced by the Rules to become UDCs but without the rate
mechanisms enjoyed by other UDCs. Moreover, requiring UDCs to be providers of last resort
without the ability to adjust their rates for an increasingly volatile bulk power market will not
necessarily incent them to pick the “least” cost source, rather than the “most stable” cost source.

APS also objects to the newly-added prohibition of any special discounts or “contracts with
term” being made available by a UDC. First, there has been no evidentiary showing of why such a
prohibition is either necessary or appropriate. Second, restricting UDCs from negotiating such
contracts removes an important stranded cost mitigation measure and results in diminished

competition. The amended rule simply adds an additional burden on a UDC to design more tariffs
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for narrower customer classes, rather than dealing on a case-by-case basis with such sophisticated,
economically-powerful customers—a manner recognized as appropriate by the Commission for
many years. These large consumers, more than anyone, are able to take advantage of competition
in the marketplace. Contrary to NEV’s assertion, such contracts in no way “prevent consumers

from accessing a competitive option.”

VII. CTC ASSESSMENT FROM “DISTRIBUTION” CUSTOMERS

In implementing a change proposed by RUCO to Rule R14-2-1607(F), the proposed rule
now permits the collection of a Competitive Transition Charge (“CTC”) from customers using the
“distribution system.” APS understands the intent of this revision, and does not believe that the
Hearing Officers intended to exclude APS customers that receive electric service at transmission-
level voltage, such as mines and other very large industrial customers. APS recommends revising
the language in R14-2-1607(F) to provide that “A Competitive Transition Charge (CTC) may be
assessed on all customers of an Affected Utility receiving any Noncompetitive Service, and shall
be based on the total amount of generation purchased by such customer from any supplier.”
Because customers receiving transmission-level voltage service will, at a minimum, receive some
metering services (set forth in proposed rule R14-2-1613(K)) that are defined as Noncompetitive

Services, these customers will not evade the CTC under APS’ proposed revision.

VIII. TREATMENT OF MARKET DETERMINED RATES
Rule R14-2-1612(A) formerly provided that market determined rates were “deemed” just
and reasonable. The revisions to this rule now provide that market determined rates are
“presumed” just and reasonable. The word “presumed” appears to expose a market determined
rate to attack for not meeting the “just and reasonable” requirement for the rates of public service
corporations. If the intent of such a change was to “hedge” against the competitive market perhaps

causing higher electric rates than current regulated rates, such manipulation of the market is
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anathema to the “deregulation” process that has been underway for the past four years. Put simply,
the maximum rates set forth in an ESP’s tariff should be the only “limits” on market determined
rates.

Additionally, APS proposed adding a sentence at the end of Rule R14-2-1612 stating:
“Such tariffs may combine one or more competitive services within the rate(s) for any other
competitive service.” Such a provision incorporates Commission Staff’s position on combining
services for tariff purposes that was proposed and adopted by the Commission in the PG&E
Energy Services CC&N proceeding, Docket No. E-03595A-98-0389. Incorporating such a
provision in the rules, rather than at each CC&N proceeding, adds clarity and consistency to the

tariff requirements in Rule R14-2-1612.

IX. FILING INFORMATION FOR THE CONSTRUCTION OF NEW
GENERATION FACILITIES

Although not raised in APS’ original comments filed pursuant to the Chief Hearing
Officer’s Procedural Order of January 26, 1999, APS recommends that the Commission use this
rulemaking opportunity to conform rule R14-2-202(B) to the amendments adopted last year in
House Bill 2663. That law amended A.R.S. § 40-360.02 to delete the requirement that persons
contemplating the construction of generating plants file plans with the Commission providing the
information currently set forth in R14-2-202(B). A.R.S. § 40-360.02 now requires plans only for
traﬁsmission facilities, which are not addressed in R14-2-202(B). To conform the rules to the

amendments in HB 2663, APS thus recommends deleting R14-2-202(B) in its entirety.

X. FERC JURISDICTIONAL AND TRANSMISSION ISSUES
In R14-2-1606(F), the Commission identifies the “transmission, distribution and ancillary
service” requirements for Affected Utilities and UDCs. Although the word “distribution” was

added to the prefatory language in the rule, no distribution services are then identified in the rule.

-10-
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Rather, the rule continues to provide what and how transmission service, subject to exclusive
FERC jurisdiction, is to be provided in Arizona. If the Commission, through its revisions, is
merely attempting to “tread lightly” along jurisdictional boundaries, it has nonetheless invaded
FERC’s exclusive territory. For example, the rule outlines certain obligations relating to
transmission service with the caveat, “[u]nless otherwise required by federal regulation.” Because
FERC has exclusive jurisdiction over transmission-related issues, the correct wording could only
be “If provided by federal regulation....” Rather than risk intruding into FERC’s jurisdiction, APS
continues to recommend that this paragraph be deleted.

Additionally, APS suggests several revisions to R14-2-1610 relating to the Arizona
Independent Scheduling Administrator (“AISA”). First, APS believes that language should be
revised in R14-2-1610(C)(1) to allow the AISA certain flexibility in connection with an OASIS
system. The proposed rule requires the AISA to develop an “overarching” statewide OASIS
program, which unnecessarily limits the AISA to this type of OASIS program. Also, APS believes
that the AISA should have the flexibility to either operate the system itself or designate another
entity to operate the system. Such an option is currently foreclosed by the proposed rules.

Also, R14-2-1610(C)(4) appears to require that all wholesale scheduling requests, in
addition to retail and Standard Offer requests, be made through AISA. APS has a number of
existing wholesale transmission contracts which are under FERC jurisdiction. The parties to these
contracts are not affiliated with AISA, and could not be made subject to AISA protocols without
FERC intervention. APS recommends deleting the word “wholesale” from R14-2-1610(C)(4).

APS’ proposed revisions are set forth in Exhibit A.

2 APS also has several concerns about language in R14-2-1610 regarding the recovery of the

costs of establishing the AISA and the treatment of must-run generation at the federal level.
Essentially, FERC has determined that costs associated with ISA formation and must-run
generation are appropriately addressed at the distribution level. Although APS will reserve
additional comment on these matters until the rulemaking proceeding, APS’ proposed revisions
are indicated on Exhibit A.

-11-
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XI. MISCELLANEOUS

There are several additional comments to the Recommended Order and proposed revisions
to the Rules that APS believes should be accepted:

1. The provision of “customer demand and energy data” to ESPs has been newly-classified
as a “Noncompetitive Service.” If this change is to prevent the “spin off” requirement in Section
1616(A) from effectively prohibiting a UDC from providing such services, APS’ proposed change
to the definition of “Competitive Services” would eliminate that concern. Moreover, the provision
of this customer data is only a “Noncompetitive Service” when the customer is a Standard Offer
customer. Otherwise, a competitive MSP or MRSP is just as likely to have this data as the UDC.

2. Rule R14-2-1606(G)(4) provides that Load Serving Entities may charge a tariffed rate
for customer demand and energy data only for the second customer request in a twelve month
period. The cost of tracking and administering such a requirement, however, will likely exceed the
cost of producing the data. Depending on the specific UDC, it may be more appropriate to apply a
single nominal charge for all customer data requests. Accordingly, APS proposes deleting R14-2-
1606(G) and addressing the issue in the appropriate tariff filings.

3. Proposed rule R14-2-1606(D) requires Affected Ultilities to file stranded cost recovery
mechanism proposals by March 19, 1999. However, providing a date certain for any filing should
be done by issuing a procedural order, rather than imposing the date in a rulemaking proceeding.
In this case, the March 19, 1999 date appearing in the proposed rule will be moot by the time the
rule is final. This date also appears, and should be removed, in R14-2-1607.

4. In proposed rule R14-2-1618, the Hearing Officers adopted APS’ suggestion that
information disclosures be limited to residential customers. The residential customer limitation
was inserted into Section 1618(A), but appears to have been inadvertently omitted from Section
1618(E) and (F)(1). The specific locations of these omissions are identified on APS’ Exhibit A
hereto.

5. In R14-2-1615(A), the proposed rule deletes the requirement that the Commission

-12-
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affirmatively approve an ESP’s tariff prior to the ESP providing the service. The CES
acknowledges that this proposal is reasonable. The same affirmative approval requirement,
however, is still present in rule R14-2-1612(B).? To correct this contradiction, the Commission

should delete everything after the comma in R14-2-1612(B).

CONCLUSION
APS urges the Commission to take this opportunity, prior to the commencement of the
formal rulemaking proceeding, to carefully consider the proposed changes and clarifications
suggested by APS. The Company believes that these revisions are fair, practical and proportional,
and will send a strong signal that the Commission intends to adopt effective rules to implement

retail electric competition.

RESPECTFULLY SUBMITTED this | “S day of &V_«:%, 1999.

SNELL & WILMER L.Lp.

— )

Steve . WheEeler
Thomés L. Mumaw
Jeffrey B. Guldner

Attorneys for Arizona Public Service Company

621687.02 -

3 APS admits that its comments of January 29, 1999, also overlooked the fact that this “prior

approval” requirement, which is more onerous than that presently in effect for Noncompetitive
Services, appeared in two sections of the Rules.
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EXHIBIT A

APS’ SUGGESTED CHANGES TO PROPOSED ELECTRIC

COMPETITION RULES
R14-2-1601
5. “Competitive Services” means the provision of retail electric Generation, Meter

34.

Service (other than those aspects of Meter Service described in R14-2-1613(K)),

Meter Reading Service, or electric billing and collection services (other than joint
or consolidated billing provided by an Affected Utility or Utility Distribution

Company pursuant to a tariff). It does not include Standard Offer Service or an

other electric service defined in this article as noncompetitive. all-aspeets-ofretail

“Standard Offer Service” means Bundled Service offered by the Affected Utility
or Utility Distribution Company to all-consumers in the Affected Utility’s or
Utility Distribution Company’s service territory whese-annual-usage-is—1-00;000
IWh—er—less—at regulated rates, including metering, meter reading, billing,
collection services, demand side management services including but not limited to
time-of-use, and consumer information services. All components of Standard
Offer Service shall be deemed noncompetitive as long as those components are

provided in a bundled transaction pursuant to R14-2-1606(A).




R14-2-1606

A.

On the date its service area is open to competition pursuant to R14-2-1602, each
Affected Utility or Utility Distribution Company shall make available Standard
Offer Service and Noncompetitive Services at regulated rates. After January 1,
2001, Standard Offer Service and Noncompetitive Services shall be provided by
Utility Distribution Companies who shall also act as Providers of Last Resort_for
any customer whose annual usage is 100.000 kWh or less.

After January 1, 2001, power purchased by a Utility Distribution Company to
provide Standard Offer Service shall be acquired through the open market. All

purchased power costs shall be recovered through a purchased power adjustment

mechanism. which the Commission shall approve prior to January 1, 2001.
Standard Offer Tariffs

1. By the date indicated in R14-2-1602, each Affected Utility shall file
proposed tariffs to provide Standard Offer Service. Such rates shall not
become effective until approved by the Commission. —Standard—Offer

2. Affected Utilities and Utility Distribution Companies may file proposed
revisions to such rates. Any rate increase proposed by an Affected Utility
or Utility Distribution Company for Standard Offer Service must be fully
justified through a rate case proceeding, which may be expedited at the
discretion of the Utilities Division Director.

3. Such rates shall reflect the costs of providing the service.

4. Consumers receiving Standard Offer service are eligible for potential

future rate reductions as authorized by the Commission.




D. By-Mareh 191999 eFach Affected Utility or Utility Distribution Company shall
file an-Unbundled Service tariffs to provide which-shall-inelude-a-Noncompetitive

Services to all eligible purchasers on a nondiscriminatory basis. tasff:




R14-2-1607

F. A Competitive Transition Charge (CTC) may be assessed on all customers of an

Affected Utility receiving any Noncompetitive Service, and shall be continuingte
use-the-distribution-system based on the amount of generation purchased by such
customer from any supplier. Any reduction in electricity purchases from an
Affected Utility resulting frofn self-generation, demand side management, or
other demand reduction attributable to any cause other than the retail access
provisions of this Article shall not be used to calculate or recover any Stranded

Cost from a consumer.




R14-2-1610

C.

The Commission believes that an Independent Scheduling Administrator is

necessary in order to provide non-discriminatory retail access and to facilitate a

robust and efficient electricity market. Therefore, those Affected Utilities that

own or operate Arizona transmission facilities shall form an Arizona Independent

Scheduling Administrator which shall file with the Federal Energy Regulatory

Commission within 60 days of this Commission’s adoption of final rules herein,

for approval of an Independent Scheduling Administrator having the following

characteristics:

1. The Arizona Independent Scheduling Administrator shall calculate
Available Transmission Capacity (ATC) for Arizona transmission
facilities that belong to the Affected Utilities or other Arizona Independent
Scheduling Administrator participants, and shall develop and-eperate—an

overarching-a statewide OASIS.

4. All requests (whelesale-Standard Offer retail; and competitive retail) for
reservation and scheduling of the use of Arizona transmission facilities
that belong to the Affected Ultilities or other Arizona Independent
Scheduling Administrator participants shall be made to, or through, the
Arizona Independent Scheduling Administrator using a single,

standardized procedure.

a—proposed—Arizona Independent Scheduling Administrator shall file an

implementation plan with the Commission within thirty days of the Commission’s
adoption of final rules herein. The implementation plan shall address Arizona
Independent Scheduling Administrator governance, incorporation, financing and

staffing; the acquisition of physical facilities and staff by the Arizona Independent

5




Scheduling Administrator; the schedule for the phased development of Arizona
Independent Scheduling Administrator functionality; contingency plans to ensure
that critical functionality is in place no later than three months following adoption
of final rules by the Commission; and any other significant issues related to the
timely and successful implementation of the Arizona Independent Scheduling

Administrator.

F. It is the intent of the Commission that prudently-incurred costs incurred by the
Affected Utilities in the establishment and operation of the Arizona Independent
Scheduling Administrator, and subsequently the Independent System Operator,
should be recovered from customers using the transmission—distribution system,
including the Affected Utilities' whelesale—eustomers;—Standard Offer retail
customers, and competitive retail customers on a non-discriminatory basis

through Eede
regulated distribution rates. Propesed-rates-for-the-recoveryof-such-eosts-shall-be

L The Affected Utilities and Utility Distribution Companies shall provide services
from the Must-Run Generating Units to Standard Offer retail customers and
competitive retail customers on a comparable, non-discriminatory basis at
regulated prices. The Affected Utilities shall specify the obligations of the Must-

Run Generating Units in appropriate sales contracts prior to any divestiture.



Under auspices of the Arizona Independent Scheduling Coordinator, the Affected
Utilities and other stakeholders shall develop statewide protocols for pricing and

availability of services from Must-Run Generating Units with input from other

stakeholders. These protocols shall be presented to the Commission for review




R14-2-1612

A.

Market determined rates for Competitive Services as defined in R14-2-1601(5)
shall be presumed-deemed to be just and reasonable.
Each Electric Service Provider selling services under this Article shall have on

file with the Commission tariffs describing such services and maximum rates for

those services;—bu

approved-the-tariffs._Such tariffs may combine one or more Competitive Services
within the rate(s) for any other Competitive Service.



R14-2-1616
A. All competitive generation assets and—ecompetitive—services—shall be
separated from an Affected Utility prior to January 1, 2001. Such separation shall

either be to an unaffiliated party or to a separate corporate affiliate or affiliates.

B. Affected Utilities or Utility Distribution Companies may provide other
(non-generation Competitive Services through an affiliate. but are not required to

do so. If an Affected Utility or Utility Distribution Company chooses not to

provide non-generation Competitive Services through a separate affiliate, the
Affected Utility or Utility Distribution Company shall separately account for such

Competitive Services.
BC. After January 1, 2001, an Affected Utility or Utility Distribution Company

shall not provide competitive retail Generation Cempetitive-Serviees as defined

in R14-2-1601(16), except as otherwise authorized by these rules or by the

Commission.




R14-2-1617

A.

Separation ’

An Affected Utility or Utility Distribution Company and its affiliates shall operate
as separate corporate entities. For the purposed of this Rule, Utility Distribution
Company also includes any affiliate of an electric Service Provider that would be
deemed a Utility Distribution Company if operating in Arizona and subject to the
Commission’s jurisdiction. Books and records shall be kept separate, in
accordance with applicable Uniform System of Accounts (USOA) and Generally
Accepted Accounting Principles (GAAP). The books and records of any Electric
Service Provider that is an affiliate of an Affected Utility or Ultility Distribution
Company shall be open for examination by the Commission and its staff
consistent with the provisions set forth in R14-2-1614. All proprietary

information shall remain confidential.

6. Except as provided in subsection A(2), an Utility Distribution Company
and its competitive electric affiliate shall not jointly employ the same
employees. This rule does not applyies to Boards of Directors and

corporate officers.

affiliatesr-but-net-beth—Where the Affected Utility is a multi-state utility,

is not a member of a holding company structure, and assumes the
corporate governance functions for its competitive electric affiliates, the
prohibition outlined in this section shall only apply to competitive electric
affiliates that operate within Arizona.

7. Transfer of Goods and Services: To the extent that these rules do not

prohibit transfer of goods and services between an Utility Distribution

10




Company and its competitive electric affiliates, all such transfers shall be

subject to the following price provisions:

a.

Goods and services provided by an Utility Distribution Company
to a competitive electric affiliate shall be transferred at the price
and under the terms and conditions specified in its tariff. If the

goods or service to be transferred is a non-tariffed item_and is

regularly sold by the Utility Distribution Company to unaffiliated

third parties, the transfer price shall be the higher-offully-allocated
eost-or—the—fair-market price. If market price cannot be easily

determined by the Utility Distribution Company or if a good or
service is not regularly offered to third parties (e.g., shared
service), the transfer price should not be less than the fully
allocated cost of the good or service.

Goods and services produced, purchased or developed for sale on
the open market by the Utility Distribution Company will be
provided to its competitive electric affiliates and unaffiliated
companies on a nondiscriminatory basis, except as otherwise

permitted by these rules or applicable law.

11




R14-2-1618
E.

Each Load-Serving Entity shall prepare a statement of its terms of service that

sets forth the following information:

1.

> W

® N s »

10.
11.
12.
13.

Actual pricing structure or rate design according to which the residential
customer with a load of less than 1 MW will be billed, including an
explanation of price variability and price level adjustments that may cause
the price to vary;

Length and description of the applicable contract and provisions and
conditions for early termination by either party;

Due date of bills and consequences of late payment;

Conditions under which a credit agency is contacted;

Deposit requirements and interest on deposits;

Limits on warranties and damages;

All charges, fees, and penalties;

Information on consumer rights pertaining to estimated bills, 3™ party
billing, deferred payments, and recission of supplier switches within 3
days of receipt of confirmation;

A toll-free telephone number for service complaints;

Low income programs and low income rate eligibility;

Provisions for default service;

Applicable provisions of state utility laws; and

Method whereby customers will be notified of changes to the terms of

service.

The consumer information label, the disclosure report, and the terms of service

shall be distributed in accordance with the following requirements:

1.

Prior to the initiation of service for any retail residential customer,

12



Prior to processing written authorization from a retail residential customer
with a load of less than 1 MW to change Electric Service Providers,

To any person upon request,

Made a part of the annual report required to be filed with the Commission
pursuant to law.

The information described in this subsection shall be posted on any

electronic information medium of the Load-Serving Entities.

13



L.L.P.
LAW OFFICES
One Arizona Center
Phoenix, AZ 85004-0001

Snell & Wilmer

(602) 382-6000

O R a9 N SN

[N TN NS T NG T NG T NS T N T N T S e T e T . T Y S S S Wy
[« NV, T O UV B S R - N R N - ) LV, T - U S S R e =

CERTIFICATE OF SERVICE
The original and ten (10) copies of the foregoing document were filed with
the Arizona Corporation Commission on this 17th day of February, 1999, and service was
completed by mailing or hand-delivering a copy of the foregoing document this 17th day of

February, 1999 to the accompanying service list.

‘M.&ﬁ&h\d
Sharon Madden
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