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BEFORE THE ARIZON I N C o d  

JIM IRVIN 
Commissioner - Chairman 

RENZ D. JENNINGS 
Commissioner 

CARL, J. KUNASEK 
Commissioner 

IN THE MATTER OF THE COMPETITION IN ) DOCKET NO. RE-OOOOOC-94-0165 
THE PROVISION OF ELECTRIC SERVICES 
THROUGHOUT THE STATE OF ARIZONA. ) TUCSON ELECTRIC POWER 

) 

) COMPANY’S MOTION FOR 
) RECONSIDERATION 

Tucson Electric Power Company (“TEP” or “Company”), pursuant to A.R.S 9 40-253 and 

A.A.C. R14-3-111, hereby moves the Arizona Corporation Commission (“Commission”) to 

reconsider Decision No. 61071 (“Decision”), issued on August 10, 1998. 

1. BACKGROUND. 

On December 26, 1996, the Commission issued ACC Decision No. 59943 in which it 

adopted A.A.C. R14-2-1601 through R14-2-1616 (“the Competition Rules”). The Competition 

Rules require that, beginning January 1, 1999, “Affected Utilities” such as TEP, begin opening up 

their certificated service territories to competition by other electric service providers (“ESPs”). On 

August 10, 1998, the Commission issued the Decision, whereby it adopted extensive amendments to 

the Competition Rules (the “Rule Amendments”). The Rule Amendments are designed to facilitate 

the implementation of retail electric competition by the Commission’s January 1, 1999 deadline. 

Although the Company commends Staff and the Commission for taking the initiative on this difficult 

task, the Rule Amendments need further clarification and leave several critical issues unresolved and 

will have unintended consequences. The Company will continue to work with the Commission and 

Staff in this docket (as well as in other related dockets) to resolve these and other issues. 

As a matter of general concern, the Rule Amendments contain unresolved operational and 

implementation issues such as a lack of standardized service acquisition and ISA agreements and 

CC&N requirements. Also, with respect to the CC&N application process, TEP notes that instead of 

incorporating necessary details and requirements in Proposed Rule R14-2- 1603, the Commission has 

1 



’ *  ‘ .  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

I 24 
I 25 

26 

27 

28 

29 

30 

L 

recently issued a CC&N application form for new ESPs. It appears that the Commission is 

attempting to promulgate additional rules through the form, as opposed to incorporating the 

substantive requirements set forth in the application form into the Proposed Rules. TEP does not 

believe this is appropriate, as many of the provisions in the application form appeared for the first 

time without comment or input from the stakeholders. 

11. NO EMERGENCY EXISTS WHICH JUSTIFIES ADOTING THE RULE 

AMENDMENTS ON AN EMERGENCY BASIS. 

First, the Commission should reconsider its adoption of the Decision on an emergency basis. 

Arizona’s Administrative Procedures Act permits the Commission to make its rules immediately 

effective if doing so is “necessary for immediate preservation of the public health, safety or welfare,” 

and “the notice and public participation requirements are impracticable.” A.R.S. 0 41 -1 026(E). If, 

however, the emergency situation is caused by the Commission’s own timing, the standard is higher, 

requiring “substantial evidence that failure to approve the rule as an emergency measure will result 

in imminent substantial peril to the public health, safety or welfare.” A.R.S. 0 41-1026(A) 

(emphasis added). Because, no such emergency exists here, the Commission cannot avoid the 

Administrative Procedures Act’s normal notice-and-comment procedure. As TEP suggested in its 

Exceptions, the Commission should take an additional 60 days to resolve the outstanding 

implementation and operational issues and then commence the rulemaking process for the Amended 

Rules to become effective on January 1, 1999. 

111. 

TO THE COMPETITION RULES. 

TEP PRESERVES AND INCORPORATES BY REFERENCE ALL OBJECTIONS 

As the Commission is aware, TEP is party to a Superior Court action challenging the 

Competition Rules. See Tucson Electric Power Company v. Arizona Corporation Commission, 

Maricopa County Cause No. 97-03748 (Consolidated) (the “TEP Action”). Other parties as well 

have challenged the Competition Rules in various forums and the legality of those rules has not been 

definitively adjudicated. For the same reasons that the Competition Rules themselves are invalid, 

the Rule Amendments are likewise invalid. TEP therefore incorporates by reference and preserves 

its objections to the Competition Rules set forth to the Commission and in the TEP Action. 

. . .  

. . .  

2 



4 ,  ‘ .  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

IV. 

THE RULE AMENDMENTS. 

TEP INCORPORATES BY REFERENCE ITS COMMENTS AND EXCEPTIONS TO 

TEP also incorporates by reference its Comments/Exceptions to Proposed Order Adopting 

Rule Amendments, which were filed on July 3 1, 1998 and a copy of which is attached hereto as 

Exhibit 1. In those Comments/Exceptions, TEP set forth several objections to the Rule 

Amendments. Although the Commission adopted some of TEP’s Comments/Exceptions, there are 

several respects of the Rule Amendments that are still vague or leave critical issues unresolved. The 

Rule Amendments also have unintended consequences for the Affected Utilities. Because TEP’s 

views are already set forth in detail in its Comments/Exceptions, TEP will incorporate those 

Comments/Exceptions herein by reference. 

V. SPECIFIC ISSUES RAISED IN TEP’S EXCEPTIONS. 

1. R14-2-1603. Certificates of Convenience and Necessitv. 

TEP is concerned that the Amended Rule does not address the settlement process 

between ESPs and UDCs. The primary settlement issues that TEP is concerned with involve the 

process by which the UDC determines whether the actual power used by the ESPs’ customers is 

greater than, equal to or less than the power scheduled and delivered by the ESP and the 

reconciliation of resulting differences. This includes issues relating to pricing of such power 

variances. 

2. Rl4-2-1604. Competitive Phases. 

A.l. TEP believes that utilizing a single “non-coincident” peak has unintended 

consequences. Only customers with 1 MW minimum demand should be eligible for direct access. 

Given TEP’s customer base, the non-coincident peak criterion would expand the direct access 

eligibility from the 1 MW customer base to well beyond the 20 percent of TEP’s 1995 system retail 

peak demand. It would also have the effect of making the 40 kW aggregation meaningless, as well 

as impose additional burdens to administer. As the 20 percent cap could be easily reached, there will 

be customers that have loads in excess of 1 MW that will not be able to access the competitive 

market during the transition period. 

A.2. In the third sentence, TEP suggests replacing “month” with “six months.” 

Doing so will better characterize a customer whose load or usage is more consistently at least 40 kW 

or 16,500 kWh. 
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3. R14-2-1607. Recoverv of Stranded Cost of Affected Utilities. 

A. Delete “by means such as expanding wholesale or retail markets, or offering a 

wider scope of services for profit, among others.” As is, this sentence suggests that the Affected 

Utility use profits from “expanding [its] wholesale or retail markets,” or a “wider scope of services” 

to mitigate stranded costs. It is unclear whether the markets and services mentioned are regulated or 

unregulated (ie., competitive). TEP anticipates that most, if not all, new products and services in the 

electric industry will develop in the unregulated, competitive marketplace. The very nature of 

“unregulated” means that the Commission will not require that profits from such activities be used to 

offset costs in the regulated arena. 

F. TEP disagrees with the self-generation exclusion set forth in Paragraph F. If 

the Proposed Rule is not modified to ensure that customers who choose to self-generate are 

responsible for stranded costs just as any other existing customer, a potentially large and improper 

xonomic incentive for self-generation will be created. This is due to the ability of such customers to 

avoid stranded cost charges. The result of the Amended Rules as written will be to significantly 

increase uneconomic self-generation while increasing stranded cost burdens on customers who 

purchase their power in the competitive marketplace. TEP proposes the following change: 

A Competitive Transition Charge may be assessed only from customer 

purchases made in the competitive market using the provisions of this 

Article. Any reduction in electricity purchases from an Affected Utility 

resulting from demand-side management or the use of renewable resources 

shall not be used to calculate or recover any Stranded Cost from a 

customer. 

4. R14-2-1608. Svstem Benefits Charge. 

TEP believes that either this section, or the definition of System Benefits Charge, 

should incorporate competitive access implementation and evaluation program costs in the System 

Benefits Charge. The Amended Rules do not mention who will be responsible for paying for 

competitive access implementation costs. TEP believes that all Affected Utility customers should 

pay for the costs of implementing and evaluating the new marketplace, because a) restructuring was 

ordered by the Commission, and b) all customers and “market-players” potentially stand to benefit 

from it. 
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5. R14-2-1610. Transmission and Distribution Access. 

A. Add at the end of the paragraph “in accordance with FERC Orders 888 

and 889.” 

G. TEP believes that the use of Scheduling Coordinators must be a mandatory 

requirement for all ESPs (including Aggregators and Self-Aggregators who are not required to use 

an ESP) under this Amended Rule. In order for open access to occur, there needs to be a Scheduling 

Coordinator to fill the role as an intermediary between the competitive market and the system control 

areas. Without the Scheduling Coordinator, the control areas will be unable to properly schedule 

power, which could jeopardize system reliability. TEP also believes that the Rules should specify 

minimum requirements for the Scheduling Coordinators such as a 24 hour a day, seven day a week 

operation and a license. The Commission working group studying this issue has supported this 

2oncept. 

6. R14-2-1617. Electric Affiliate Transaction Rules. 

TEP believes that this section should not be adopted at this time. There needs to be 

further input by the Affected Utilities with respect to the implications of these Amended Rules from 

both a financial and operational perspective, as well as an assessment as to whether the Proposed 

Rules give a competitive advantage to non-Affected Utilities. Notwithstanding TEP’s position and 

without waiver thereof: 

A.l. TEP believes that this section can be eliminated because the provisions of A.2 

zontain all of the necessary safeguards. It is also unclear as to its purpose in light of A.2. 

A.6. TEP believes that there is no purpose to be served by this provision except to 

disadvantage smaller corporate entities such as TEP. It makes a presumption that separation is 

appropriate in all instances when the Commission has always had the ability to review affiliate 

relationships under the Affiliate Rules. What this does is to deny day-to-day expertise necessary to 

efficiently carry out responsibilities to different entities. So long as proper allocation and conflict 

policies are in effect, this provision is unnecessary. At the very least, the Proposed Rule should 

provide for a waiver by the Commission upon a demonstration by the Affected Utility that 

appropriate procedures have been implemented that ensure that the utilization of common board 

members and corporate officers does not allow for the sharing of confidential information with 

affiliates or otherwise circumvent the purpose of this Proposed Rule. 
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D. This is an example of something that applies to Affected Utilities that should 

also apply to new market entrants. Otherwise, new market entrants are being provided a competitive 

advantage. 

7. R14-2-1618. Disclosure Information. 

TEP currently does not possess the means necessary to automatically produce the 

Information Disclosure Label outlined in the Amended Rule. Significant time, money and resources 

will need to be expended in order to accomplish this requirement. TEP suggests that this 

requirement be deleted from the Proposed Rules at this time so that further comment and study can 

be undertaken. 

VI. CONCLUSION. 

For the foregoing reasons, TEP respectfully requests that the Commission reconsider 

Decision No. 61071 and the Rule Amendments, and issue a modified Decision which complies with 

the requirements of the Administrative Procedures Act, and is lawful, precise and consistent with law 

and the policy considerations set forth herein. 

RESPECTFULLY SUBMITTED this 27th day of August, 1998. 

TUCSON ELECTRIC POWER COMPANY 

By: 

Original and ten copies of the 
foregoing sent via Federal 
Express this 27th day of August, 1998, to: 

Docket Control 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

Copy of the foregoing sent via Federal 
Express this 27th day of August, 1998, to: 

Bradley S. Carroll 
Counsel, Regulatory Affairs 
Legal Department - DB203 
220 West Sixth Street - P.O. Box 71 1 
Tucson, Arizona 85702 
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lerry L. Rudibaugh, Chief Hearing Officer 
9RIZONA CORPORATION COMMISSION 
1200 West Washington Street 
'hoenix, Arizona 85007 

'aul Bullis, Chief Counsel 
;egal Division 
9RIZONA CORPORATION COMMISSION 
1200 West Washington Street 
'hoenix, Arizona 85007 

iay Williamson, Acting Director 
Jtilities Division 
WZONA CORPORATION COMMISSION 
(200 West Washington Street 
?hoenix, Arizona 85007 

Copies of the foregoing sent via U.S. Mail 
;his 27th day of August, 1998, to: 

Ajo Improvement Company 
P.O. Drawer 9 
Ajo, Arizona 85321 

Marv Athey 
Trico Electric Coop. 
P.O. Box 35970 
Tucson, Arizona 85740 

Stan Barnes 
Copper State Consulting Group 
100 W. Washington St., Suite 1415 
Phoenix, Arizona 85003 
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Carl Robert Aron 
Itron, Inc. 
28 18 N. Sullivan Road 
Spokane, Washington 992 16 

George Allen 
Arizona Retailers Association 
137 University 
Mesa, Arizona 85201 

A.B. Baardson 
Nordic Power 
4281 N. Summerset 
Tucson, Arizona 85715 
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Tom Broderick 
6900 E. Camelback Rd., Suite 700 
Scottsdale, Arizona 8525 1 

William D. Baker 
Electric District No. 6 
Pinal County, Arizona 
P.O. Box 16450 
Phoenix, Arizona 8501 1 

C. Webb Crockett 
Fennemore Craig 
3003 N. Central Ave., Suite 2600 
Phoenix, Arizona 85012-2913 

Columbus Electric Coop. 
P.O. Box 631 
Deming, New Mexico 8803 1 

Michael A. Curtis 
2712 N. Seventh Street 
Phoenix, Arizona 85006-1 003 

Patricia Cooper, Esq. 
Arizona Electric Power Cooperative 
P.O. Box 670 
Benson, Arizona 85602 
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Michael Block 
Goldwater Institute 
201 N. Central, Concourse 
Phoenix, Arizona 85004 

Steve Brittle 
Don’t Waste Arizona, Inc. 
6205 S. 12th Street 
Phoenix, Arizona 85040 

Barbara S. Bush 
Coalition for Responsible Energy 
Education 
3 15 W. Riviera Drive 
Tempe, Arizona 85252 

Clifford Cauthen 
Graham County Electric Coop. 
P.O. Drawer B 
Pima, Arizona 85543 

Ellen Corkhill 
American Assoc. of Retired Persons 
5606 N. 17* Street 
Phoenix, Arizona 85016 

Continental Divide Electric Coop. 
P.O. Box 1087 
Grants, New Mexico 87020 
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Suzanne Dallimore 
Antitrust Unit Chief 
Department of Law Building 
Attorney General’s Office 
1275 W. Washington Street 
Phoenix, Arizona 85007 

Dixie Escalante Rural Electric Assoc. 
CR Box 95 
Beryl, Utah 84714 

Sam Defrawi 
Department of Navy 
Naval Facilities Engineering Command 
Navy Rate Intervention 
901 M St. SE, Bldg 212 
Washington, DC 20374 

Norman J. Furuta 
Department of the Navy 
900 Commodore Dr., Bldg 107 
P.O. Box 272 (Attn: Code 90C) 
San Bruno, California 94066-0720 

Barbara R. Goldberg 
Office of the City Attorney 
3939 Civic Center Blvd. 
Scottsdale, Arizona 8525 1 

Karen Glennon 
19037 N. 44* Avenue 
Glendale, Arizona 85308 
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Jim Driscoll 
Arizona Citizen Action 
2430 S. Mill, Suite 237 
Tempe, Arizona 85282 

Joe Eichelberger 
Magma Copper Company 
P.O. Box 37 
Superior, Arizona 85273 

Elizabeth S. Firkins 
International Brotherhood of Electrical 

750 S. Tucson Blvd. 
Tucson, Arizona 857 16-5698 

Workers, L.U. #1116 

Rick Gilliam 
Land & Water Fund of the Rockies 
Law Fund Energy Project 
2260 Baseline, Suite 200 
Boulder, Colorado 80302 

Andrew Gegorich 
BHP Copper 
P.O. Box M 
San Manuel, Arizona 8563 1 

Garkane Power Association, Inc. 
P.O. Box 790 
Richfield, Utah 8470 1 
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Peter Glaser 
Doherty, Rumble & Butler 
1401 New York Ave., N.W., Suite 1100 
Washington, DC 20005 

Michael M. Grant, Esq. 
Gallagher & Kennedy, P.A. 
2600 N. Central Avenue 
Phoenix, Arizona 85012 

Charles R. Huggins 
Arizona State AFL-CIO 
5818 North 7th Street, Ste. 200 
Phoenix, Arizona 85014-581 1 

Christopher Hitchcock 
P.O. Box 87 
Bisbee, Arizona 85603-0087 

Barry N. P. Huddleston 
Regional Manager, Regulatory Affairs 
Destec Energy 
2500 City West Blvd., Suite 150 
Houston, Texas 77042 

Robert Julian 
PPG 
1500 Merrell Lane 
Belgrade, Montana 59714 
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Creden Huber 
Sulphur Springs Valley Electric Coop. 
P.O. Box 820 
Wilcox, Arizona 85644 

Thomas C. Horne 
Michael S. Dulberg 
Horne, Kaplan & Bistrow, P.C. 
40 N. Central Ave., Suite 2800 
Phoenix, Arizona 85004 

Vincent Hunt 
City of Tucson, Dept. of Operations 
4004 S. Park Ave., Bldg. 2 
Tucson, Arizona 85714-0000 

Russell E. Jones 
P.O. Box 2268 
Tucson, Arizona 85702 

Sheryl Johnson 
Texas-New Mexico Power Co. 
4 100 International Plaza 
Fort Worth, Texas 761 09 

David C. Kennedy 
Law Offices of David C. Kennedy 
2001 N. 3rd Street, Suite 212 
Phoenix, Arizona 85004-1439 
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Steve Kean 
Enron Capital & Trade Resources 
1400 Smith St., Suite 1405 
Houston, Texas 77002 

Barbara Klemstine, MS 9909 
Arizona Public Service Company 
P.O. Box 53999 
Phoenix, Arizona 85072-3999 

Andrew Bettwy 
Debra Jacobson 
Southwest Gas Corporation 
524 1 Spring Mountain Road 
Las Vegas, Nevada 89 102 

Choi Lee 
Phelps Dodge Corp. 
2600 N. Central Avenue 
Phoenix, Arizona 85004-3014 

Rick Lavis 
Arizona Cotton Growers Assoc. 
4 139 E. Broadway Road 
Phoenix, Arizona 85040 

Larry McGraw 

6266 Weeping Willow 
Rio Rancho, New Mexico 87124 

USDA- RUS 
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David X. Kolk 
Power Resource Managers 
2940 Inland Empire Blvd., Suite 123 
Ontario. California 9 1764 

John Jay List 
National Rural Utilities Coop. Finance 
220 1 Cooperative Way 
Herndon, Virginia 2 107 1 

Robert S. Lynch 
340 E. Palm Ln., Suite 140 
Phoenix, Arizona 85004-4529 

Steve Montgomery 
Johnson Controls 
2032 W. 40th Street 
Tempe, Arizona 8578 1 

Douglas Mitchell 
San Diego Gas and Electric Co. 
P.O. Box 1831 
San Diego, California 921 12 

Walter Meek 
Arizona Utilities Investors Assoc. 
P.O. Box 34805 
Phoenix, Arizona 85067 
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Mick McElrath 
Cyprus Climax Metals Co. 
P.O. Box 22015 
Tempe, Arizona 85285-2015 

Craig A. Marks 
Citizens Utilities Company 
2901 N. Central Ave., Suite 1660 
Phoenix, Arizona 85012-2736 

Roderick G. McDougall 
City Attorney 
Attn: Jesse Sears, Asst. Chief Counsel 
200 W. Washington St., Suite 1300 
Phoenix. Arizona 85003-161 1 

Mohave Electric Coop. 
P.O. Box 1045 
Bullhead City, Arizona 86430 

Dan Neidlinger 
Neidlinger & Assoc. 
3020 N. 17th Drive 
Phoenix, Arizona 850 15 

Greg Patterson 
RUCO 
2828 N. Central Ave,. Suite 1200 
Phoenix, Arizona 85004 
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William J. Murphy 
200 W. Washington St., Suite 1400 
Phoenix, Arizona 85003-161 1 

Morenci Water & Electric Co. 
P.O. Box 68 
Morenci, Arizona 85540 

Doug Nelson 
7000 N. 16* St., Suite 120-307 
Phoenix, Arizona 85020 

Douglas A. Oglesby 
Vantus Energy Corporation 
353 Sacramento St., Suite 1900 
San Francisco, California 941 11 

Betty K. Pruitt 
ACAA Energy Coordinator 
Arizona Community Action Assoc. 
202 E. McDowell, #255 
Phoenix, Arizona 85004 

Wayne Retzlaff 
Navopache Electric Coop. 
P.O. Box 308 
Lakeside, Arizona 85929 
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Nancy Russell 
Arizona Association of Industries 
2025 N. Third St., Suite 175 
Phoenix, Arizona 85004 

Terry Ross 
Center for Energy & Economic Dev. 
P.O. Box 288 
Franktown, Colorado 801 16-0288 

Phyllis Rowe 
Arizona Consumers Council 
6841 N. 15* Place 
Phoenix, Arizona 85014 

Lex Smith 
Michael Patten 
Brown & Bain PC 
2901 N. Central Avenue 
Phoenix, Arizona 85001-0400 

Louis A. Stahl 
Streich Lang 
Two N. Central Ave. 
Phoenix, Arizona 85004 

Myron L. Scott 
1628 E. Southern Ave., No. 9-328 
Tempe, Arizona 85282-2179 
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Michael Rowley 
Calpine Power Services Co. 
50 W. San Fernando 
San Jose, California 95 1 13 

Lawrence V. Robertson Jr. 
Munger Chadwick PLC 
333 N. Wilmot, suite 300 
Tucson, Arizona 8571 1-2634 

Jack Shilling 
Duncan Valley Electric Coop. 
P.O. Box 440 
Duncan, Arizona 85534 

Albert Sterman 
Arizona Consumer Council 
2849 East Sth Street 
Tucson, Arizona 8 5 7 1 6 

William Sullivan 
Martinez & Curtis, P.C. 
2716 N. 7'' Street 
Phoenix, Arizona 85006 

Wallace F. Tillman 
Susan N. Kelly 
National Rural Electric Coop. Assoc. 
4301 Wilson Blvd 
Arlington, Virginia 22203- 1860 
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Jeff Woner 
K.R. Saline & Associates 
160 N. Pasadena, Suite 10 1 
Mesa, Arizona 8520 1-6764 

Larry K. Udal1 
Arizona Municipal Power User's Assoc. 
2717 N. 7'h Street 
Phoenix, Arizona 85006-1090 

Thomas W. Pickrell, Esq. 
Arizona School Board Association, Inc. 
2 100 N. Central Avenue 
Phoenix, Arizona 85004 

Dr. MarkN. Cooper 
Citizens Research 
504 Highgate Terrace 
Silver Spring, Maryland 20904 

By: Kelly J6hnson (1 
Secretary to Bradley S. Carroll 

Steven M. Wheeler 
Thomas L. Mumaw 
Snell & Wilmer 
One Arizona Center 
Phoenix, Arizona 85004 

Jessica Youle 
Salt River Project 

Phoenix, Arizona 85072-2025 
P.O. BOX 52025 - PAB 300 

Ralph C. Smith 
15728 Fannington Road 
Livonia, Michigan 48 154 

Bradford A. Borman 
PacifiCorp 
201 S. Main Street 
Salt Lake City, Utah 84140 
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