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DATE: May 18,1998 Docket #: RE-00 

TO: Ray Williamson, Acting Director, Utilities Division; Arizon 
Commission 

Rick Gilliam, Land and Water Fund of the Rockies 

COMMENTS OF THE LAND AND WATER FUND OF THE ROCKES 
REGARDING THE ACC STAFF RESTRUCTUmG PROPOSALS A” ?HE 
PROPOSAL OF ARIZONA PUBLIC SERVICE 

’ FROM; 

SUBJECT: 

The Land and Water Fund of the Rockies (LAW Fund) submits its comments on the 

proposed modifications to the Commission’s Restmetwing Rule of the Staff and of Arizona 

Public Service Company, To a large extent, the TAW Fund’s concerns with electric utility 

restructuMg felm to market power issues, appropriate mechanisms for the continued protection 

of public inrereStr developed witbin a regulated environment and development of  new clean 

electricia resources in the upcoming competitive structure. 

ACC Staff Prouosals 

We a p p W  the Staff for its boldness ia addressing the complex and very difikult issues .- 
in a balanced way. ‘Market power concerns are the d o r n h t  theme of our comments regarding 

stranded costs and affiliate rules. 

We support. the Staffs propbsal for recovery of stranded costs. We believe that this 
- 1  

approach would likely provide the most accurate market value and best market power result. We 

also agree that the divestiturn option should be 100% of non-nuclear production asses including 

purchased power contracts. We do not oppose competitive energy supply subsidiaries of che . 
. .  

bcumbeat utilities bidding to acquire any or all of these assets. 

We strongly support very tight, affiliate rules. Jndwd, w e  are concerned that even 

corporate separation, i.e. segregated Irccounting, financial strrtements, operations, erc., will be 

~nsufficient to avoid strategic use of regulated assets to create advantages for comhtivre 

businesses within the same holding company. The ACC (and Attorney General) should examine 

thcse filiate issues very closely, and leave open the possibility of requiring a spin-ff of 
competitive businesses from regulated. urorirroka- 
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Arizona Public Service Company (APS) Prowsal 

A signiticimt portion of the APS proposal addresses nowdiscriminatory transmission 

access and the issues surrounding development of an Independent Systcm Operator (BO) or 

Independent System Administrator (ISA) including pricing, operating, planning, and so forth. 

We agree that these difficult issues need to be addressed in a way that is fair to suppliers, 

customers, and public interests alike. Many of these interests have been participating in the 

Desert STAR ISO/ISA development process for the past 12 months with mixed success. Laded 

a simihr 1SO considerably further along in its development, IadeGO, . weg .. 
a result of the hi& cost of implementation and concerns about cost-shifting among members. 

I 

recently abandoned as - 

We’ very much a p e  with APS that development of a system of noo-discriminatory 

uansmission access for all comptitors and customers is critical to. a fair competitive market 

structure. Indeed, the LAW Fund has been working on a variation of the IS0 concept chat nlay 

address some of the more difficult financial issues. A copy of our comments to the F&RC that 

. 

discuss this proposal is included as Atcachment A. 

With respect to a rate reduction mecbanism, the APS proposal mrggesZs that a 

perfonname-basad mechanism be developed which provides an opportunity for reductions. 

WhiIe we generally support performance-based rate mechanisms, it hardly seems worth the 

considerable development effort given That such mechanism would only be in place for two 

years. A straightforward rate reduction for customers not participaung in the competitive market 

would be more approprjate under these circumstances. However, to the extent that current rates 

form the basis for standard-offer tariffs potentially effective for up to 10 yeatrs, incentives to 

increase supplier eEciency would be appropna&. 

The System Benefits Cbarge (SBC) is a key issue for public interest advocates, 

representiug the means by which important public interest propms, devcloped in a highly 

regulated environment, can continue in a lessor regulared one. The APS proposal indicates , 

I various h d i n g  levels the SBC components, which it terns ‘‘appropIkate.” Other than the two 

nuclear items, the total amount is $10.7 million - about the level that the Company is authorized 

to spend on demand-side minagement (DSM) and renewabbs alone. 

DSM is a very cost-effective resource. While DSM programs may not add co the short- 

term profitability of the utility, its many benefits include risk divets-fication, localized 

transmission and dismbution savings, targeted peak reductions, and reduced bills for customers. 
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The benet’lts of DSM tend to favor residential and small commercial customers. As competition 

is innodud  hto the Arhoooa energy market, large customers, with their strong buying power, 

are likely to capture the best energy supply deals on the market. Indeed, both the ACC Staff 

proposal and the APS proposal give large customers the earliest access to competitive enerk? 

suppliers. 

DSM may turn out to be the major benefit of competition provided to small customers, 

but the h d i r y  levels proposed by APS as “appropriate” arc very low. We believe the proper 

amount of DSM and associated funding can be estimated by examining the DSM mounts the 

utilities found ’to be cost-effective in ‘%re-competition” Arizona 

In pre-competition Arizona, utilities were interested in developing programs that 

provided long-ccrm benefit to consumers;with lesser emphasis OD short-term earnings. For 

example, APS testified in the 1993 IRP that over the next ten years, its resources were planned to 

increase by 888 M W. Of this amounr, approximately 5 t 8 MW would be met rhrough DSM 

programs. The cost of DSM has been coming d o k !  but even at a cost of $250 - %300/kW 
(approximate 1993 average DSM cosrs), 52 M W  of DSM per year would have cost about $15 ’ 

million. The mm settlement in 1994 established a budget of $144 8 million for DSM and 

renewables. With about $3 million earmarked at that time for renewables, the range for DSM. is 

$1 I - $1 5 million p a  year. As the threat of competition became mare red, these amounts were 

slashed to a minimum of $7 million, with authorization up to $10 million for energy efficiency 

and renewables in the 19% APS rate case settlement, 

A recent example of DSM costs and benefits is the result of a $5 million DSM bid let by 

Public Service Company of Colorado (now New Century Energies, or NCEj. The utility signed 

contracts for 30 MW of DSM ar an average cost o f  Sl62kW. This compares to a capital cost of 

$800 to 1E1,SOO per kW for traditional supply-side resources (excluding nuclear). While the 

majority of these bids related to energy efficiency programs for commercid customers, d 
customers of NCE will benefit through the utiliry’s ability to meet a portion of its growing needs 

at an extremely low cost. 

In regards to rencwables, it will be difficult, if not impossible, for APS to achieve i ts 

I renewable resourw goals identified in the last IRP &.the proposed funding levels. At the very 
~ 

least, suflicient funding, 8s provided in the rule, must be required. The Commission addressed 
fimding for renewables in thc 1993 1W. During ths henrings in Docket No. 93-052, APS 

indicated that it is wilting to strive toward a “goal” of 12 M W  for renewables by 2000. The 

Commission in its order in this matter responded as follows; 
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"We [the Commission] regard these statements as serious wmmitujents and will 
accept &m as planning go&. However, if APS and TEP appear to fall 
significantly short of rn+g these goals, we shall reconsider short-term set 
asides." 

Further perspecrive may be gained through comparison with the nuclear elements of the 

SBC. While APS has been collecting about $1 1 million/year through rates to h n d  

decammksionbg of Palo Verde, ir seeks to increase this amount by over 10% kl its SBC 

proposal. This was not unexpected. Experience at other utilities has indicated that these costs 

tend to go up rather than down. Clearly, APS views its nuclear decommissioning program as 

underfunded at current rate levels. Ifhndhg is inadequate to achieve P T O ~ W I  goals, clearly the 

funding lev.el muse be increased. Similarly, renewables programs should be fully funded to meet 

program goals 

the benefits of these programs developed under a regulatory regime, regulatory bodies around 

the country have developed, or are developing, mechanisms like the SBC eo assure that they 

Another point of reference is the SBC rate developed in other states. In recognition of 

coatinue ro be h d e d  

Tn contrast to these figures, the non-nuclear portion of APS System Benefits Charge 

proposal is about 0.6 mills per kwh, or about 6@i/rnonth for the average residential cummer. 

The nuclear  portio^ represents about a dollar/month for each residential customer. As APS 

whittles down the dollars it invests in DSM, renewabieq and lowincome programs oyer the 

years, it proposes to increase the nuclear decoxnmissionhg costs from $1 1 to $122 million, or 

about 10%. 

4 
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We believe that $11 to $15 million for DSM plus the appropriate dollar amount for APS 

to reach 12 JWW of renewable resources is justii-iable. In the interest of compromise however, 

we believe the DSM and renewables portion should at least be e q d  to the pre-competition 

amounts of $18 million - abaut the same as the current nuclear costs. Combiaed wjthB$4.2 

miliion for low-income rate discounts and other low-income p r o g a s ,  the total SBC sboutd be 

$40.4 miliion, or &out $2.25 per average residential customer. 

On page 8 of the APS proposal, disclosure of the ESP's generation mix'is touched upon. 

This is a very important issue and the burden should not be placed upon the customer to obtain 

chis idormation. That would be akin to a consumer having to write to Kellogg's to find out the 

ingredients of its cereals. It's not going to happen. 

In March 1997, the public utiliry commissioners of the six Ncw England states 

initiated an effort to see whether and how d o r m  consumer infomation disclosure for 
the retail sale of electricity might be developed for use throughout the region. The New 

Englad Information Disclosure Project, with the he1p.d a very broad group of 

stakeholders, developed a report and recommexldations to the New England Utility 

Regdatuty Commissions. Their mionale for developing d o r m  disclosure standards is 

as follows: 

Shopping for electricity is a new experience for consumers. Experience with pilot 
programs showed a high level of consumer mdbsion as complex price structures 
made it difficult to compare competing offers and the intangible nature of the 
commodity made it nearly impossible for customers IO determine the sources of 
their power or to verify whether sellers' claims were true. Without a common 
language that provides an accurate, objective basis for comparing c1ELims of 
competitive suppliers, customers will f'ind it difficdt, or in many cases 

. impossible, to compare the price, fuel and emissions characteristics of potential 
electricity purchases. In fact, in some of the retail choice pilots, misleadmg claims 
were common.' Customer focus groups conduct& with pilot program participants 

~ 

. 

8 Some argued that a number of the environmental claims made in the pilots 
violated existing laws regardbg environmental claims used in marketing and that, had the 
law been adequatefy entbrced, some, or perhaps all, of these abuses would not have 
occurred. They may be correct in arguing that some of the abuses in the pilots were, in 
fkt, in violation of tbe current Federal Trade Commission PTC) guidelines. 

However, even if we could assume adequate funding of &e FTC's enforcement activities, 
relying solely on existing law would fail far short of the proposed disclosurc in Q number 

I 
' 
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in New Hapshire and M a s s a c h d  confirm W consumers strongly dislike 
mnking the "apples to oranges" comparisons with which they have been 
presented.. 

Standardized, consumer-friendly labeling and disclosure is required in many 
sectors of the retail economy such as food, automobiles and consumer credit to 
correct informational imbalances between seller and buyers and to provide a 
uniform basis for comparison of material terms. A uniform disclosure mechanism 
for retail electricity sales will give customers an accurate, objective basis for 
comparing price and envir'onmenfal claims of competitive suppliers. 

A disclosure policy covering price, fuel mix and emissions will also protect 
suppliers fkom unfk trade practice claims by setting clear rules of the road. It 
protects against customers having difficulty comparing prices and a backlash 
aimed at environmenay-benign resources by helping to insure that customers 
get what they want and pay for. Depending on the level of customer demand, it 
can result in cleaner resources and less pollution. 

. 

. In addition, the National AssoCiation of Regulatory 'Lhdity Commissioners 

(NARUC) passed a resolution in November 1996 &g for uniform dis,clo~ure standards 

including price, price variability, resource mix and the environmental characteristics of 

dectricity purcbs.f The resolution concludes that: 

. 

The National Associatian of Regulatory Uta@ C o d s i o n e r s  
(NARUC), ... believes that the electric induSrry should friCiUate 
informed crrstomer choice thut will promote eflcient markets, resource 
diversity, and environmental quality,. and 

N A R K  supports initiatives leading to minimum, enforceable, uniform 
standrrrdrfor the form and content of d&c&swe and hbeling that would allow 
retail and wholesale.consumers easdy Lo compare price, price variabili@, 

of respects. There would be M Uniform prke int'ormation; absent some type of 
erivironznmal claim, there would be no &el or environmental infonuaton at all; and if 
an environmental claim were made, it would only provide the same information as the 
disclosure label if the marketer wished to make broad environmental claims regarding 
both fuel and emissions. 

2 '  

percent coal, 30 percent gas and 30 percent g e o t h d  power. It does not address 
subjective claims, such 8s whether a particular purchase is good or bad, *clean or dirty. 

Disclosure is factual and objective. For example a paaicular purchase might be 40 
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resource mix, and environmental characteristics of their electricity purchases; 
and 

NARUC urges states odopting retail direct access programs to include 
enforceable standards of disclosure and labeling that would aUow retail 
C O ~ Z S ~ ~ ~ ~ T S  e a s e  to compare the price, price variabil?y, resource mk, and 
environmental characterhtics of their elecirkity purchases. 

We recommend that as a part of obtaining a certificate under Section R14-2-1603 of the 

Rule, the Commission require all ESPs to file information related to price, resource mix, and 

environmental characteristics on a periodic basis (e.g. e v q  three or six months). The 

Commission can hen determine the yaverage” of these values for the stare. which the ESPs 

would be required w disclose to customers also on a p&odic basis and in all marketing 

materials. Rauucmring Rule Secuon R14-2-1613 (L) has sufficient laucude to require ESPs to 

disclose such information IO customers. That language is as follows: 
L. Electric Service Providers shall provide notification and informational materials LO 

c o m e r s  about competition and consumer choices, such as a standardized description 
of services, as ordered by the Commission. 

. The A P S  proposal suggests that the Integrated Planning Rptez (IRP) serve no useful 

purpose and should be replaced, but do not propose a replacement. The IRP Rules are the 

subject of another docket at the Commission, cumently on hold pending the ouccome of the 

. Restructuring Rules. .The IRP Rules should be addressed in that docket. 

‘ ’ Finally, the APS proposal docs not address the S o h  Portfolio Standaid. We take this 

silence to mean that APS does not oppose the current treatmeit in the Rule, with which we 

agree. 
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UNlTED STATES OF AMERICA 
BEFORE THE 

. FEDFJUT., ENERGY REGULATORY COMMISSION 
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inquiry Concerning the Conunission's 1 
Policy on Independent System operators 1 Docket NO. PL98-5-000 

FERC Is0 conference caanme5r.6 
A Proposal for a Non-Profit Transco &the West 

 he taed and water FWI of the R&U (LAW FW~) is a non-profit group that 
promotes a variety of Long-term .public interesrs involvinl: envirom- quaiiry, risk 
divedimion, and improved energy efficiency h six wesrem smes. As pan of miS work, 
we have participated in revieWing and Commenting on the (now upended) 'Indego proposal. 
These commenrs are based on that experience. 

In our view, IS0 proposals like ZIbdego represent a sigdicant improvement over rhe 
sratus quo as they help Limit mke: Twer, create more workable pricing regimes, and 
enhank coofdination among stakeholders so as to help maintain short-term system securiw. 
Despite these benefits, however, we believe that the formatiOn of a new, non-profit 
transrnissicm owning entity - call it a "Transco" - can produce substantial inmemental 
economic and pubk  policy benefits in a way that preserves most of the care aspeca of IS0 

, propo.Fals like Indego. More specifically, we propose that a new, noniprofit Transco be 
formed in the West m acquire, own, expand, maintain, aui  operate the interconnected gnd. 
The key difference between Indego and rhis proposed Trisco is rhat key dssion-related 
investment and mntenance decisions would now be vested in the Traas~o, uot existing 
vertically-inregrated eM&s. 

The economic beneftn of dris Transco approach can be significant. lo the case of 
Indego, we calculare that the creaacm of a new non-profit Transc~ could reduce Indego's 
revenue rqukment by almost 15 56 m, roughly $170 million annualh - a present value gain 
of $1.2 billion over ten years. This gain arjses from lower financiag and tax costs. The for- 
profit, investor-owned utilities (IOUs) that signed the o r i w  Indego MOU require in 
average rate of return of just under 13 A (including taxes) on tbeir combined transmission- 
related rare base of $3.1 billion. In contrast, conversations With banks such as the National 
Rwal Utilities Cooperative Finance Corporation (CFC) indicate thata new non-profit Transco 
could cunservauvely finance the acquisition of &e IOU transmission assets using a rate of 
return of 7.5 % . Additional gains are possible over rime as the Transco could finance new 
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transmission-related investmenrs at this lower cost. The first-year benefits of this approach for 
&e IOUs signed the ludego MOU ak summartzed a 'inTable 1 below. 

Table 1: Economic Benefits 
of the Non-Prafit Transco Approacb 

I 

i '  
I 

In addition to the ecorranzic gains, this T m c o  approach also should be superior from 
a public policy perspective. Under IS0 pmpsaiS like Mego, key tmsmission-reiated 
investments involvhg &ability, e o n m e n t a l  quality, risk diversification, and orher long- 
tern public interests will be made by market players in response to pricing signals established 
in the Is0 proposal. As retail COmpetitioIl expands, however, roday's market players are 
fuadamentally not suucfwed to engage in the type of Iorg-ram phmhg, cooperative 
practices, and low-riskllow-rem 'public good" type i n v e s m  needed ID protect long-term 
public interests like reliabtlity. ha, most marker players now seem IO be pursuing 
invesrmentr that produce high returns, create short payback horizons, and provide experience 
operating in a competirive environment. A new Transco, however, can be set-up - through 
its articles of bcorporauon, bylaws, and capital structure - KO protect reliabiliry and ofher 

I long-term public interests. 

To stae this public policy problem anocher way, today's vertically integrated utilities 
appear to be applying the wrong fmaucial criterh U) invesrment decisions involving reliability 
and orher long-term public interesrs. Utilities m e d y  raise capiml based on the aSserS of the 
entire company. Since rainy of the current investmenu of ver?ically-inregrated uCWes - such 
as overseas acquisitions, domauc mergers, and the creation of unregulated power marketing 

I 
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subsidiaries - are subject to substantial risk and competiave pressure, this portion of the 
business, when considered on a stand-alone basis, ofrim requires a CQst of equity of 15 X or 
higher. In COW~SK, the uansmission component of the industry (as a stable, regulated, eosi- 
of-service monopoly) is subject to s i g n i u y  less risk and should &us be able to attracr low- 
cost capital. rely on greater debt leveraging, and amortize capiral costs over a longer-lime 
period, up to 50 years. As a result, a dhcakx rate of 67% should be used to determine, for . 
example, whether investments in s y s m  reLiability should be made - well below the effective 
race tbat W y ’ s  utilities appear to be using. The creation of a non-profit Transco would solve 
his financial incentive problem. 

I 

The impact of this financial incentive can be significant. In rhe West, O M  budgets 
for mainrainii the transmission sysoem. and capita( investments for improving it, have bo& 
been sharply rsduCed. Likewise, ’utilities COILcerned p b i &  with Limiting their uptiont 
capital expenditures have proposed siting large new CranSmiSsbn lines by elemenary schools, 
across sacred tribal lands, and &rough wilderzless study areas. Again, we believe that a new 
Transco with access co lowcost capital and with an appropriate governance s t rucm wou?d be 
in a far better position 10 balance the need to limit upfk0n.t capital ~ d w  against 
sociefy’s preference to protect long-term public interests involving s y s m  reliability and 
cnvironmentd qualiq. 

A third problem With IsOs surrounds the residual mket power of the vertically- 
integrated utilities. Even if operational and pricing decisions are truly vested in an 
independent entity, most IS0 proposals allow vertically-integrated genmtion-owning enaties 
to continue to own the uaasmission asse~~  and to have primary xespoosibilicy for key 
investment decisions. AS a result, the risk remains that rhese companies can gain a 
competitive advantage for their generation assets through their control over the invesrmenr, 
mainrename, and expansion decisions associated with traasmission facilities. The formation 
of a IEW Traosco would largely elk** this concern by placing ownership, invesrment. and 
maintenance decisions into a new entisy. This Transc~ approFh would also help further 
ensure that operational atid p- decisions were, in k t ,  lllade independently. 

I 

Fourth, the Traasco approach can be implemented in a way char retains most of the 
core compromises that have been reached by the sponsors of the 1SOs. For example, che new 
Transco could rely on a sirnilat govexmnce’structure as the IS0 (although we would propose 
grearer public interest represenration). Likewise, the pricing, tariff, pefonnance standard, and 
inregration agreemenls and f-s thai comprise the cure of l[SO proposals like Iedego could. 
all be directly transferred to a new Transco. IndeecT, IIBZ primarV chauges to the current 
Indego proposal necessary ID form a new Transco would be limited pimarily 20 rhe articles of 
incorporation and the bylaws. 

’ Finally, it is our current understandiog ’that the e f f m  to implement IS0 proposals like 
Indego are under considerable presmre as many of the orighd udlity sponsors are not willing 
to participate in a FERC f b g .  The d r y  appears to be that it is diffidt to form an IS0 
amass multiple stares, with numerous and diverse u~ties, and in the absence of a Ugh~ power 
pool. The econoTnic gains associated with the Transc~ approach as described above - if split 
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equimbly between shareholders and cusmmers - could provide the reguiSite incentive for at 
least the invismr-owned utilities to panidpate in a regm-wide entiry. 

There are a nuxnber of acaom FERC could take to promote the formauon of 
Transcos. For one, FERC could emure U t  any IOU selling its traoSmissian assets KO a 
Trarry=o would be enrided IO a reasonable acquisition premium. FERC could also help 
enmurage utilities who are merging KO divest rheir transmission assets as part of the approval 
process- In addition, FERC could ensure that any approved IS0 suucture could be adapted 
over time inU, a Transco. F W y ,  FERC should moniror the data on key utility transmission- 
relared investment and maintexmce dpcisions to detennirae whether or ms the financial 
incentives resulting fxom the porentia! ;or expanded retail choke are inapproprialy 
discouraging today's utilities from adequately pro&zt& reliabfiw and oher long-term public 
interesu . 

Dated: Uay 1,1998 

Respectfully Subniicted, 

Eric Blank, Director 
LAW Fund Ene.rgy Project 
2260 Baseline Rd., Suite 200 
Boulder, Colorado 80302 
Tel: (303) 4444 188 x220 
Fax: (303) 786-8054 
E - W :  eblank@laWfund.~~ 
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