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In the matter of: DOCKET NO. S-20768A-10-0463

NOTICE OF OPPORTUNITY FOR HEARING
REGARDING PROPOSED ORDER TO
CEASE AND DESIST, ORDER FOR
RESTITUTION, ORDER FOR
ADMINISTRATIVE PENALTIES, ORDER OF
REVOCATION AND DENIAL AND ORDER
FOR OTHER AFFIRMATIVE ACTION

JOSEPH MACK and Helen Marie Mack,
husband and wife, dba Secure Retirement
Solutions,

MACK FINANCIAL GROUP, LLLC, an
Arizona limited liability company, and

DARIN WHITTINGTON, CRD #2569037,
and Gina Whittington, husband and wife,

Respondents.

N’ N N N N N N e e N N Nt e e s o’

NOTICE: EACH RESPONDENT HAS 10 DAYS TO REQUEST A HEARING
EACH RESPONDENT HAS 30 DAYS TO FILE AN ANSWER

The Securities Division (“Division”) of the Arizona Corporation Commission (“Commission’)
alleges that respondents JOSEPH MACK, MACK FINANCIAL GROUP, LLC, and DARIN
WHITTINGTON have engaged in acts, practices, and transactions that constitute violations of the
Securities Act of Arizona, A.R.S. § 44-1801 ef seq. (“Securities Act”).

L
JURISDICTION
1. The Commission has jurisdiction over this matter pursuant to Article XV of the

Arizona Constitution and the Securities Act.
Arizona Corporation Commission
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IL
RESPONDENTS

2. JOSEPH MACK (“MACK”) is a resident of Phoenix, Arizona. During all relevant
times, MACK was a member of MACK FINANCIAL GROUP, LLC and did business as Secure
Retirement Solutions.

3. MACK FINANCIAL GROUP, LLC (“MACK FINANCIAL”) is an Arizona limited
liability company organized on December 16, 2005. MACK FINANCIAL is a member-managed
limited liability company whose members include MACK and Helen Marie Mack.

4. DARIN WHITTINGTON (“WHITTINGTON”) CRD #2569037, is a resident of
Phoenix, Arizona. From May 3, 2004 through June 12, 2008, WHITTINGTON was a securities
salesman with Jefferson Pilot Securities Corporation. From January 2, 2009 through January 1, 2010,
WHITTINGTON was a securities salesman with Sammons Securities Company, LLC. As of March
2010, WHITTINGTON has a pending securities salesman application with the Commission.

5. MACK, MACK FINANCIAL, and WHITTINGTON may collectively be known as
“Respondents.”

6. Helen Marie Mack (“H. Mack™) was at all relevant times the spouse of Respondent
MACK and Gina Whittington (“G. Whittington™) was at all relevant times the spouse of Respondent
WHITTINGTON. H. Mack and G. Whittington may be referred to collectively as “Respondent
Spouses.” Respondent Spouses are joined in this action under A.R.S. § 44-2031(C) solely for
purposes of determining the liability of the marital communities.

7. At all times relevant, Respondents MACK and WHITTINGTON were acting for their
own benefit and for the benefit or in furtherance of Respondents and Respondent Spouses’ marital

communities.
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1L
FACTS

8. MACK and WHITTINGTON are licensed insurance agents in the state of Arizona.
They conduct seminars, in Arizona and other states, on insurance and annuity products. At all
relevant times, Respondents had a commission sharing agreement for their jointly held clients.

9. Respondents retained a company to send out invitations to prospective clients to
attend free lunch or dinner workshops (hereinafter “Workshops™). The invitations stated that the
attendees would receive meals; then the Respondents would discuss financial issues. The
invitations stated that Secure Retirement Solutions conducted the Workshops.

10. Respondents stated to investors that the Workshops related to Respondents’
insurance/annuity business. However, according to a number of investors, at least part of the
Workshops related to a foreign currency investment program (“Forex Investment[s]”) issued
through Oxford Private Client Group and Oxford Global Partner (“Oxford”).

11.  Beginning in about April 2008 and continuing through July 2009, in addition to their
insurance and annuity business, Respondents offered, to pre-existing clients and individuals who
attended the Workshops, the Forex Investment.

12. Respondents provided to prospective investors documents from Oxford that
described the Forex Investment as follows: “It is an investment methodology that provides a
multitude of investors with the opportunity to participate in the world’s largest market. It is not an
investment product, but rather a strategy that seeks to take advantage of economic imbalances in
the global currency and banking system to generate consistently high yields.” The documents
represented that the “strategy seeks to provide an enhanced return to the investor that captures the
largest interest rate spread in G-5 currencies, and then modestly leverages that spread to provide an
enhanced return.”

13. Two accounts are set up for the [investor] and offsetting positions are then executed.

The first account holds a long position in a high yielding currency against a lower yielding
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currency. The second account was a short position equal to the first account held at a Sharia'-
compliant bank. The purpose of the second account is to hedge or offset the currency fluctuation
risk. The investors make money through the difference between the two accounts (the “spread”).

14. If their clients were interested in the Forex Investments, Respondents directed the
investors to wire their funds directly to Oxford in order to participate in the Forex Investment.

15.  Respondents told investors that the Forex Investments would pay a return of
between 10% and 12.675%. Further, Respondents told investors the minimum investment was
$50,000 for 48 months.

16.  Respondents represented to offerees and investors that the Forex Investments were
secure. In some instances, the Respondents stated the Forex Investments were guaranteed. MACK
disclosed to some investors that he and his family had made a substantial investment into the Forex
Investment.

17. Respondents introduced the Forex Investments to offerees and informed them that in
order to receive additional information on the investments, offerees needed to contact Oxford
directly. However, many investors stated they only spoke with MACK or WHITTINGTON
regarding the Forex Investments. A number of investors spoke with representatives from Oxford
only after they were informed, in July 2009, that there were problems with the investments.

18.  Each investor signed a “Management Agreement” with Oxford Global Advisors,
LLC. Each investor also signed a “Customer Trading Agreement Foreign Exchange and Bullion”
(“Customer Trading Agreement”) purportedly with Crown Forex. Pursuant to the Customer
Trading Agreement, Crown Forex is to purchase and sell foreign currency for each investor’s
account.

19. MACK maintained a database of the individuals that he and WHITTINGTON

referred to Oxford.

' The body of Islamic religious law that believes making money from money is usury and therefore not permitted.

4
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20.  Respondents were paid compensation based upon a percentage of what the investor
invested in the Forex Investment. Oxford wired Respondents’ compensation to MACK
FINANCIAL’s checking account. MACK FINANCIAL would then make payment to
WHITTINGTON. In late 2008, WHITTINGTON began to receive payments directly from Oxford
and/or Crown Forex.

21. Initially, Respondents received three percent of the funds invested by those investors
Respondents referred to. the Forex Investment. At some point, the amount changed and
Respondents then received approximately two percent of the amount invested by those investors
Respondents referred to the Forex Investment.

22, From April 2008 to July 2009, Respondents raised over $9 million from 70 investors
for the Forex Investment. Approximately 34 investors were jointly held clients of Respondents.

23. In addition to receiving a sales commission based upon the percentage of the amount
invested, Respondents, at times, charged an investor an “entry fee” that varied depending upon the
amount invested. The entry fee ranged from one tenth of a percent to two percent of the amount
invested. Respondents made the determination whether to charge an entry fee and decided upon the
amount to be charged. The entry fee, when charged, was paid to Oxford and Respondents.

24. At all relevant times, MACK and MACK FINANCIAL were not registered
securities dealers or salesmen.

25. From June 13, 2008 through January 1, 2009, WHITTINGTON was not registered
as a securities dealer or salesman.

26.  WHITTINGTON was a registered securities salesman with Jefferson Pilot Securities
Corporation from May 3, 2004 to June 12, 2008. WHITTINGTON then became a registered
securities salesman with Sammons Securities Company, LLC beginning January 2, 2009 to January
1,2010. On March 12, 2010, WHITTINGTON, through Center Street Securities, Inc., submitted a

securities salesman application to the Division, which is currently pending.
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27.  While employed with Jefferson Pilot Securities Corporation and Sammons
Securities Company, WHITTINGTON referred clients to the Forex Investments offered through
Oxford. The securities transactions involving the Forex Investments offered through Oxford were
not recorded on the records of the dealers with whom WHITTINGTON was registered at the time
of the transactions. This sales practice is known as “selling away,” and is defined under rules of the
Commission as “dishonest and unethical conduct.”

IV.
VIOLATION OF A.R.S. § 44-1841
(Offer or Sale of Unregistered Securities)

28. From on or about April 2008 through July 2009, Respondents offered or sold
securities, in the form of commodity investment contracts, within or from Arizona.

29.  The securities referred to above were not registered pursuant to Articles 6 or 7 of the
Securities Act.

30. This conduct violates A.R.S. § 44-1841.

V.
VIOLATION OF A.R.S. § 44-1842
(Transactions by Unregistered Dealers or Salesmen)

31. From on or about April 2008 through June 2009, Respondents MACK and MACK
FINANCIAL offered or sold securities within or from Arizona while not registered as dealers or
salesmen pursuant to Article 9 of the Securities Act.

32. Between June 13, 2008 and January 1, 2009, Respondent WHITTINGTON offered or
sold securities within or from Arizona while not registered as a dealer or salesman pursuant to Article
9 of the Securities Act.

33. This conduct violates A.R.S. § 44-1842.
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VI
REMEDIES PURSUANT TO A.R.S. § 44-1962
34, Pursuant to A.R.S. § 44-1962(A)(2) and (10), WHITTINGTON’s conduct is grounds
to revoke his registration as a securities salesman and deny his March 12, 2010 securities salesman
application filed with the Commission. Specifically, WHITTINGTON:

a) in violation of A.R.S. §§ 44-1841 and 44-1842 of the Securities Act, within the
meaning of A.R.S. 44-1962(A)(2), by offering and selling unregistered securities within or from the
state of Arizona.

b) engaged in dishonest or unethical practices within the meaning of A.R.S. §44-
1962(A)(10), as defined by A.A.C. R14-4-130(A)(17), by effecting securities transactions that were
not recorded on the records of the dealer with whom he was registered at the time of the transactions.

35. WHITTINGTON’s conduct is grounds to assess restitution, penalties, and/or take
appropriate affirmative action pursuant to A.R.S. § 44-1962. Specifically, WHITTINGTON has
engaged in dishonest and unethical practices within the meaning of A.R.S. § 44-1962(A)(10) by
effecting securities transactions that were not recorded on the records of the dealers with whom he
was registered at the time of the transactions.

VIL
REQUESTED RELIEF

The Division requests that the Commission grant the following relief:

1. Order Respondents to permanently cease and desist from violating the Securities Act,
pursuant to A.R.S. § 44-2032;

2. Order WHITTINGTON to permanently cease and desist from violating the Securities
Act, pursuant to A.R.S. § 44-1962;

3. Order Respondents to take affirmative action to correct the conditions resulting from
Respondents’ acts, practices, or transactions, including a requirement to make restitution pursuant to

ARS. § 44-2032;
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4. Order WHITTINGTON to take affirmative action to correct the conditions resulting
from his acts, practices, or transactions, including a requirement to make restitution pursuant to A.R.S.
§ 44-1962;

5. Order Respondents to pay the state of Arizona administrative penalties of up to five
thousand dollars ($5,000) for each violation of the Securities Act pursuant to A.R.S. § 44-2036;

6. Order WHITTINGTON to pay the state of Arizona administrative penalties pursuant to
A.R.S. § 44-1962;

7. Order the revocation of WHITTINGTON’s registration as a securities salesman and
denial of his pending securities salesman application pursuant to A.R.S. § 44-1962;

8. Order that the respective marital communities of Respondents MACK and
WHITTINGTON and Respondent Spouses be subject to any order of restitution, rescission,
administrative penalties, or other appropriate affirmative action pursuant to A.R.S. § 25-215; and

9. Order any other relief that the Commission deems appropriate.

VIIL
HEARING OPPORTUNITY

Each respondent including Respondent Spouses may request a hearing pursuant to A.R.S.
§ 44-1972 and A.A.C. R14-4-306. If a Respondent or a Respondent Spouse requests a hearing,
the requesting respondent must also answer this Notice. A request for hearing must be in writing
and received by the Commission within 10 business days after service of this Notice of Opportunity
for Hearing. The requesting respondent must deliver or mail the request to Docket Control, Arizona
Corporation Commission, 1200 W. Washington, Phoenix, Arizona 85007. Filing instructions may be
obtained from Docket Control by calling (602) 542-3477 or on the Commission's Internet web site at
http://www.azcc.gov/divisions/hearings/docket.asp.

If a request for a hearing is timely made, the Commission shall schedule the hearing to begin
20 to 60 days from the receipt of the request unless otherwise provided by law, stipulated by the

parties, or ordered by the Commission. If a request for a hearing is not timely made the Commission
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may, without a hearing, enter an order granting the relief requested by the Division in this Notice of
Opportunity for Hearing.

Persons with a disability may request a reasonable accommodation such as a sign langﬁage
interpreter, as well as request this document in an alternative format, by contacting Shaylin A.

Bernal, ADA Coordinator, voice phone number 602/542-3931, e-mail sabernal@azcc.gov.

Requests should be made as early as possible to allow time to arrange the accommodation.
IX.
ANSWER REQUIREMENT

Pursuant to A.A.C. R14-4-305, if a Respondent or a Respondent Spouse requests a hearing,
the requesting respondent must deliver or mail an Answer to this Notice of Opportunity for Hearing
to Docket Control, Arizona Corporation Commission, 1200 W. Washington, Phoenix, Arizona
85007, within 30 calendar days after the date of service of this Notice. Filing instructions may be
obtained from Docket Control by calling (602) 542-3477 or on the Commission’s Internet web site
at http://www.azcc.gov/divisions/hearings/docket.asp.

Additionally, the answering respondent must serve the Answer upon the Division. Pursuant
to A.A.C. R14-4-303, service upon the Division may be made by mailing or by hand-delivering a
copy of the Answer to the Division at 1300 West Washington, 3" Floor, Phoenix, Arizona, 85007,
addressed to Wendy Coy.

The Answer shall contain an admission or denial of each allegation in this Notice and the
original signature of the answering respondent or respondent’s attorney. A statement of a lack of
sufficient knowledge or information shall be considered a denial of an allegation. An allegation not
denied shall be considered admitted.

When the answering respondent intends in good faith to deny only a part or a qualification
of an allegation, the respondent shall specify that part or qualification of the allegation and shall

admit the remainder. Respondent waives any affirmative defense not raised in the Answer.
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The officer presiding over the hearing may grant relief from the requirement to file an

Answer for good cause shown.

Dated this /S~ day of NUW,ZOIO.

Matthew J. Neubert

Director of Securities
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