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EXCEPTIONS OF ARIZONA PUBLIC SERVICE COMPANY
TO RECOMMENDED OPINION AND ORDER

18

19

Arizona  P ublic  S e rvice  Compa ny ("AP S " or "Compa ny") he re by s ubmits  its

Exce ptions  to the  P re s iding Office r's  Re comme nde d Opinion a nd Orde r ("Re comme nde d

Orde r") da te d Augus t 26, 1999. Although the  Re comme nde d Orde r a pprove s  much of the

Compa ny's  Ma y 14, 1999 S e ttle me nt Agre e me nt ("S e ttle me nt" or "Agre e me nt"), it re quire s

s ignifica nt cha nge s  to the  S e ttle me nt tha t rob AP S  of ce rta in of the  prima ry be ne fits

ne gotia te d by the  Compa ny in the  Agre e me nt. In othe r re s pe cts , the  Re comme nde d Orde r is

20

21

22

23

24

a mbiguous  a s  to its  re quire me nts , if a ny, re la tive  to the  S e ttle me nt. The re fore , AP S  urge s

the  P re s iding Office r a nd the  Commis s ion to gra nt the s e  Exce ptions  a nd to a dopt the

Compa ny's  propos e d a lte rna tive  la ngua ge  in its  fina l Opinion a nd Orde r.
25

26
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1

2

3 On Ma y 17, 1999, AP S  a nd re pre s e nta tive s  of e ve ry one  of the  Compa ny's  ma jor

4 cus tome r cons titue ncy groups  s ubmitte d a  S e ttle me nt to the  Arizona  Corpora tion

5 Com m is s ion  ("Com m is s ion"). S uch a n Agre e me nt a nd the  cons e ns us  it re pre s e nts  a re

6 unpre ce de nte d. AP S  re minds  the  Commis s ion of this  fa c t only to e s ta blis h the  point tha t

7 thos e  who a s k for cha nge s  to the  S e ttle me nt ris k de s troying tha t ve ry cons e ns us .

The  S e ttle me nt is  jus t tha t -- a  s e ttle me nt. AP S  ha s  a lre a dy ma de  nume rous

1.

INTRODUCTION

an immediate $234 million write-off,

automatic rate reductions for both Standard
Offer and Direct Access customers that could
total as much as $475 million through 2004,

31 allowing additional customers to take Direct Access
prior to 2001,

4) a mandatory rate review in 2004, when stranded cost
and regulatory asset recovery will be completed,

5) submission of an interim code of conduct not required
under the Commlsslon's Electric Competition Rules,

6) continued support for state and regional transmission
organizations to assure equal and falr access to essential
transmlssron facllltles,

7) a commitment to continue the present level of funding
for low-lncome programs, and,

8

9 conce s s ions  in orde r to a chie ve  this  Agre e me nt. The s e  include :

10 1)

11 2 )

12

13

14

15

16

17

18

19

20

21

22

23 More ove r, be ca us e  it is  not a  unila te ra l AP S  propos a l tha t AP S  ca n a me nd a t will, a ny

24 cha nge  to the  S e ttle me nt, no ma tte r how trivia l (or e ve n fa vora ble  to AP S ), mus t be

25 a cce pte d by a ll the  pa rtie s  to s uch S e ttle me nt. AP S  ha s , howe ve r, dis cus s e d its  conce rns

26 with the  othe r pa rtie s  to the  S e ttle me nt a nd will a tte mpt to be  in a  pos ition to re pre s e nt to the

8) dismissal with prejudice of all pending litigation by APS
against the Commission.

2



1 Commission at Open Meeting that these parties can accept any changes to the Agreement as

are proposed herein by the Company.2

3

4

5

6

11.

S ECTIO N 2 .8 _T HE "R E O P E NE R "

The Recommended Order would modify Section 2.8 of the  Settlement to give the

7 Commiss ion a  unila te ra l right to "reopen" the  Se ttlement, e ither upon its  own motion or

9 would not "modify the  collection of s tranded cos t approved here in." See  Recommended

10 Order a t 8. Moreover, the  exercise  of this  "reopener" could never result in a  ra te  increase

l l (even if the Commission's  investigation showed such an increase was warranted) or even a

12 reduction in the  Settlement's  mandated ra te  reductions for Standard Offer and Direct Access

22 inte re s t a nd will re s ult in ra te s  tha t a re  "jus t a nd re a s ona ble .

13 customers . Thus , the  "reopener" is  s trictly one-s ided, ignores  a ll tha t the  Company

14 conceded to the  other parties  in re turn for the  ra te  s tability otherwise  assured by the

15 i Settlement,l and may even be argued by some to negate the Company's right under Section

16 2.8 to seek emergency re lief - a  provis ion that has  been conta ined in every multi-year ra te

17 se ttlement approved by the  Commission s ince  a t least 1980.

18 APS believes the Commission has discretion not only in the manner and scope omits

19 regula tion of public service  corpora tions , but a lso the  discre tion to forebear certa in activities

20 in the  exercise  of its  jurisdiction for specified periods  of time and for specified reasons  when

21 it reasonably believes, based on the evidence before it, that such forbearance is in the public

Afte r a ll, "jus t and

reasonable" ra tes  are  the  Commission's  ultimate  goal. The factual determination of things

an

23

24

25

26

l The Recommended Order appears  to believe that the only thing the Company bargained for in the Settlement was the
provis ion a llowing $350 million dolla rs  of s tranded cos ts  (plus  continuation of the previous ly authorized recovery of
regula tory assets ). That was  s imply untrue. The mora torium provis ions  of the Settlement were crucia l to the
Agreement. APS would never have agreed to the level of s tranded cost disa llowance called for in the Settlement or the
mandatory rate reductions  if there were no assurances  of rate s tability during the envis ioned rate moratorium period.

3
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Re comme nde d Orde r. As  re vis e d, S e ction 2.8 would re a d a s  follows :

July 1, 2004, in the  event of (a ) conditions  or circumstances  which

terms, or (b) materia l changes  in APS' cos t of se rvice  for Commiss ion-

regula tory requirements , judicia l decis ions , actions  or orders . Except for the
, un untile d

1, 2004.

1 such as  "fa ir va lue", ra te  of re turn, tes t year, e tc., a re  a ll jus t parts  of a  process  his torica lly

2 used to se t ra te s  by the  Commiss ion. It is  not the only process this  Commission has ever

3 employed and ce rta inly should not be  confused with the  goa l itse lf.

4 If the  Commiss ion s till be lieves  tha t Section 2.8 requires  modifica tion, APS would

5 propose  tha t, as  was suggested by Staff, the  a lready exis ting "emergency" language  could be

6 modified to become bila te ra l and there fore  a llow the  Commiss ion to seek or authorize  ra te

7 changes under analogous circumstances. Such language has been used in some prior APS

8 se ttlement agreements  without the  adverse  market reaction seen in response  to the

9

10 2.8 Neither the  Commission nor APS sha ll be  prevented from seeking or
1 1 authorizing a  change in unbundled or Standard Offer ra tes  prior to

12 constitute  an emergency, such as an inability to finance on reasonable

13 regula ted services  resulting from federa l, triba l, s ta te  or loca l laws,

changes  otherwise  specifica lly contempla ted by this  Agreement
14 and Standard Offer ra tes  shalirernain unchanged until a t least July

15

16

17

18 The Recommended Order requires  APS to amend the  Settlement to give  Direct

19 Access  cus tomers  credits  for revenue  cycle  services  (metering, meter reading, and billing)

20 not provided by APS based on the  Company's  fully a lloca ted embedded cos ts . Fully

21 allocated embedded costs  are  admittedly well above the  marginal cost of providing these

22 se rvices  (or the  decrementa l cos ts  ofnot providing them). This  means  tha t the  credit will

23 exceed any costs  savings  to APS, thus  crea ting a  revenue  shortfa ll. No party has  denied this

24 fact nor a rgued tha t APS is  not entitled to recover its  full cos t of providing revenue  cycle

25 se rvices . Thus , not only will pricing these  se rvices  above  margina l cos t encourage

26 ine fficient new entrants  into the  bus iness  of providing revenue  cycle  se rvices  (which

111.

C R E DIT S  F O R  R E VE NUE  C YC LE  S E R VIC E S

4
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I increases the  tota l socie ta l resources devoted to the  provision of e lectric service), it will

2 eventua lly impose  an additiona l burden on Standard Offer cus tomers . Perhaps  for this

3 reason a lone , APS is  not aware  ofany jurisdiction tha t has  actually implemented revenue

4 cycle  service  credits  based on 100% of fully a lloca ted embedded costs .

5 California  has  a lso s truggled with the  contradictory desires  to promote  a  competitive

6 marke t for revenue  cycle  se rvice  providers  while  avoiding the  shifting of cos ts  on to

7 Standard Offer cus tomers . The  resolution seemingly underway in California  appears

8 reasonable  to APS. As  ca lled for in the  APS Se ttlement, Ca lifornia  is  us ing short-run

9 margina l or decrementa l costs  during the  transition period (as  applicable  to this  proceeding,

10 1999-2004), while  deve loping a  long-run margina l cos t pricing scheme for the  pos t-

l l transition market. Since  the  Settlement a lready ca lls  for a  post-transition APS ra te  review,

12 this  option could be  implemented without a  change  to the  Se ttlement.

13 If the  Commission is  nonetheless  determined to subsidize  Direct Access customers

14 and their revenue cycle  service  providers  a t the  expense  of Standard Offer customers, they

15 must a lso adopt Staffs  second and corresponding recommendation to preserve  the

16 economics  of the  Se ttlement for APS. Sta ff" s  recommendation re la tive  to revenue  cycle

17 s e rvice s  ha d two parts , the  second of which was inexplicably ignored by the  Recommended

18 Order. The  firs t was  the  se tting of revenue  cycle  se rvice  credits  a t fully a lloca ted embedded

19 cost. The  second was the  adjustment of the  Company's  s tranded cost recovery to account

20 for the  revenue  shortfa ll described above . To implement the  second leg of Sta ff's  proposed

21 trea tment of revenue  cycle  services , APS would propose  the  following changes  to Section

22 3.3 of the  Se ttle me nt:

23

24

25

26

I

I

3.3 The Parties  agree  that APS should not be  a llowed to recover $183 million
net present value of the amounts included above. APS shall have a  reasonable
opportunity to recover $350 million ne t present va lue  through a  competitive  transi-
tion charge  ("CTC") se t forth in Exhibit A a ttached here to. APS shall also have
the opportunity to recover through such CTC the difference between the revenue
cycle  service  credits  shown on Exhibit A attached hereto and those previously se t
forth in Exhibit A as  a ttached to the  original agreement of the  Parties  dated May
14, 1999. Such CTC shall remain in e ffect until December 31, 2004, a t which

1
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time  it will te rmina te . Iffy tha t da te  APS has  recove red more  or le ss  than the
as  ca lcula ted in accordance  with Exhibit B a ttached

here to,
nomine
credited/debited against the costs  subject to recovery under the adjustment clause

$350 million ne t present va lue ,
plus  any additiona l amounts  collectible  by virtue  of this  Section 3.3, then the
dollars  associated with any excess recovery/under recovery shall be

s e t forth in S e ction 2.6(3). [CHANGES  ARE DENOTED BY UNDERLINE]

Iv.

TRANSFER OFCOMPETITIVE ASSETS

Page 10, lines 13-15 of the Recommended Order sta tes:

1

2

3

4

5

6

7

8

9

1 0

11

12

1 3

1 4

15

1 6

1 7

18

19

2 0

21

2 2

2 3

2 4

2 5

2 6

Fulther, while  the  Commission supports  and approves the  concept
of transferring genera tion asse ts  and com etitive  services  to an
affilia te , the  Commission reserves the  rigi8t to review and approve
of the actual assets and services to be transferred.

This  language is  vague as  to what specific authorizations, if any, the  Company has actually

received to divest its  competitive  e lectric service  assets  as  required by the  Agreement and

the  Commiss ion's  Electric Competition Rules  1A.A.C. R15-2-1615 (A)] and is  s ilent about

the valuation of such assets . APS can not approach the numerous parties  (creditors , co-

participants, lessons, vendors, federal agencies, etc.) whose approvals are also required to

effectua te  the  required divestiture  with this  kind of uncerta inty hanging over the  transaction.

Moreover, the  Company can not accept the  idea of a  second proceeding in which parties  can

again contest the  divestiture  itse lf or again argue over valuation of assets .

APS believes that the  intent of the  Hearing Officer's  language was to preserve  the

Commiss ion's  right to review the  specific lis t of asse ts  to be  transferred from APS to an

affilia te  or affilia tes  by year-end 2002 so as  to assure  itse lf that a ll generation and other

competitive  e lectric service  assets  will, in fact, be  transferred and conversely, that no assets

necessary for the  provis ion by APS of non-competitive  services  have been inadvertently

included. The  Commission may a lso wish to assure  itse lf tha t the  transfers  have , in fact,

been made a t ne t book value  as  ca lled for under the  Agreement. APS has  no quarre l with

this  legitimate  exercise  of regula tory overs ight authority and would subs titute  the  following

language for that quoted above:

6
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specific lis t of any assets  to be so transferred,

The Commission supports  and authorizes the transfer by APS to an
affilia te  or a ffilia tes  of a ll its  genera tion and competitive  e lectric se rvice
assets as set forth in the Agreement no later than December 31, 2002.
However, we  will require  the  Company to provide  the  Commiss ion with a

Alon with the ir ne t book va lues
a t the  time of transfer, a t leas t thirly days  prior to the  actua l transfer. The

the  provis ion of genera tion and other com e titive  e lectric services  or whether
there are additional APS assets that should)be so transferred.

Commission reserves the  right to verify whether such specific assets  are  for

v.

1

2

3

4

5

6

7

8

9

10

11

12

COS TS  OF DIVES TITURE
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14
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The Recommended Order a t page 10 a llows APS to recover just 67% of the  costs  of

complying with A.A.C. R14-2-1615 (A). There  was  no te s timony or othe r evidence  to

support tha t disa llowance  of otherwise  prudently incurred costs . In fact, the ir recovery was

one of the  few non-controversia l issues in this  entire  proceeding.

This  is  not jus t an is sue  of principle . Dives titure  will cos t lite ra lly millions  of dolla rs ,

even to an affilia te . Divestiture  was not a  "business  decis ion" or even the  Company's  idea  _.

it was a  Commission mandate . The dis tinction referenced in the  Recommended Order

between divestiture  to an affilia te  or divestiture  to a  non-affilia te  has  never been made in the

Electric Competition Rules , and efforts  such as  this  to coerce  the  la tter (divestiture  to a  non-

a ffilia te ) were  express ly re jected by Decis ion No. 61677 (April 27, 1999). As  to

"mitigation," the  Company has a lready taken s teps to mitigate  the  largest share  of avoidable

costs  by seeking an extension of the  time in which to divest these  asse ts . Moreover, a ll

parties , including the  Commission have the  full opportunity to contest the  reasonableness  of

the  deferred costs  of divestiture  prior to their actual recovery in ra tes  post-July 1, 2004.

This  more  than protects  APS customers  from paying for unreasonably incurred costs . This

provis ion in the  Recommended Order (page 9, line  25 - page 10, line  3) should be  dele ted in

the  Commiss ion's  fina l Opinion and Order.

16

17

18

19

20

21

22

23

24

25

26
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VI.

BILL UNBUNDLING

1

2

3 APS is  confused by the  Recommended Order's  discussion of Unbundled Rates  a t

4 page  11, lines  9-13. The  Company unders tands  tha t the  Hearing Officer meant to subs titute

5 the  informationa l unbundling described the re in for the  express  provis ions  of A.A.C. R14-2-

6 1606 (C) (2) and 1612 (N), but is  not precise ly sure  how he  envis ioned the  integra tion of

7 APS Attachment AP-IR, Second Revised, with Enron's  "Pa rt 1, Pa rt 2 and Pa rt 3" fonna t.

8 Neve rthe le s s , APS will work with the  Commiss ion S ta ff to implement this  portion of the

9 Recommended Orde r if a t a ll fe a s ible .

1 0

11

1 2

13 On August 6, 1999, APS submitted the  Inte rim Code  of Conduct ca lled for under

14 te rms of the  Agreement. Thus, APS is  a t a  loss  to unders tand what is  meant by the  sentence

15 of the  Recommended Order beginning on line  25 of page  11. If adopted by the

16 Commiss ion, the  Company intends  to s imply send out a  le tte r to the  parties  indica ting tha t

17 the  August 6th filing was  meant to sa tis fy this  requirement and tha t such Inte rim Code  of

18 Conduct was , by te rms of its  transmitta l le tte r (a lso da ted August 6, 1999), e ffective  as  of

19 the  da te  the  Commiss ion approved of the  Se ttlement.

20 The  fina l vers ion of the  Electric Competition Rules , which is  scheduled to be

21 considered by the Commission at the same Special Open Meeting as the Settlement, calls

22 for a  "pe rmanent" code  of conduct to be  filed within 90 days , with a  hea ring scheduled

23 thereafte r. The  hearing on the  Inte rim Code  of Conduct contempla ted by the  Recommended

24 Order appears  duplica tive  of this  requirement under the  Rules  and, in the  Company's

25 opinion, unnecessary. Thus , the  entire  paragraph beginning a t line  25 of page  11 in the

26 Recommended Order should be  de le ted and replaced with the  following substitute  language:

VII.

CODE OF CONDUCT

8

I

vo
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Under the  Electric Competition Rules , APS must file  a  permanent
Code  of Conduct within nine ty days . The  Hea ring Divis ion will prom fly is sue
a procedural order on such permanent Code of Conduct and will expedite  its  review
and considera tion to the  extent possible . Given the  re la tive ly short period of time
between the Interim and permanent Code of Conduct, we do not believe a  separate
hearing on the Interim Code of Conduct is  necessary.

a m .

CONCLUSION
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1

2

3

4 At the  ve ry le a s t, the  Commis s ion s hould indica te  tha t a ny he a ring on the  Compa ny's

5 Inte rim Code  of Conduct is  in s ubs titution for a nd not in a ddition to the  he a ring ca lle d for

6 by Rule  1616.

7

8

9

10 AP S  is  a ppre c ia tive  of the  e ffort ma de  by the  Chie f He a ring Office r to is s ue  a  time ly

l l re comme nda tion in this  proce e ding. The  Re comme nde d Orde r a dopts  ma ny of the  ke y

12 provis ions  in the  s pirit in which the y we re  offe re d ...- a s  a  s e ttle me nt of hotly dis pute d is s ue s

13 of ve ry gre a t importa nce  to a ll of the  P a rtie s . Howe ve r, the  fa c t tha t AP S  wa s  willing to

14 give  up $183 million  (3234 million , in  nomina l dolla rs ) to  a rrive  a t th is Agre e me nt (a s

15 contra s te d to s ome  othe r Agre e me nt tha t the  Compa ny did not ne gotia te ) doe s  not me a n it is

16 willing to give  millions  more  a wa y, a s  is  s ugge s te d by the  Re comme nde d Orde r. The  fa c t

17 tha t AP S  wa s  willing to gua ra nte e  ra te  re ductions  in e xcha nge  for ra te  s ta bility on its  own

18 be ha lf doe s  not me a n it is  willing to gua ra nte e  the s e  s a me  re ductions  while  re ce iving

19 nothing compa ra ble  in  re turn . The fa ct tha t AP S  is  willing to  drop a ll of its  le ga l cha lle nge s

20 to the  Ele c tric  Compe tition Rule s  doe s  not me a n it is  willing to fore go re cove ry of the

21 re a s ona ble  a nd prude nt cos ts  of complying with s uch Rule s .

22 In its  Exce ptions , AP S  ha s  a tte mpte d to propos e  modifica tions  to the  Re comme nde d

23 Orde r tha t it a nd the  othe r P a rtie s  to the  S e ttle me nt ca n s upport while  pre s e rving a s  much a s

24 pos s ible  of wha t the  Compa ny be lie ve s  wa s  the  inte nt of the  P re s iding Office r. Whe re  the

25 Compa ny ha s  be e n s ile nt, it will work with the  P a rtie s  to s a tis fy the  re quire me nts  of the

26 Re comme nde d Orde r for re vis e d la ngua ge  to the  Agre e me nt a nd/or s ubs e que nt a ctions  by

9



1 AP S . AP S  urge s  the  Commis s ion ro a dopt the  Re comme nde d Orde r with the  re vis ions

2 propos e d he re in.

3

4
RESPECTFULLY SUBMITTED this  7th da y of Se pte mbe r 1999.

5

6

7

S NELL & WILMER, L.L.P .

Thomas L. Mum aw
Jeffrey B. Guldner8

9 Attorne ys  for Arizona  P ublic  S e rvice
Compa ny
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CERTIFICATE OF SERVICE

\ _
, v

1

2 The original and ten (10) copies of the foregoing document were filed with the

3 Arizona Corporation Commission on this 7th day of September, 1999, and service was

4 completed by mailing, faxing, e-mailing or hand-delivering a copy of the foregoing

5 document this 7th day of September, 1999, to all parties of record herein.

6

7

8

9 693494.01

Sharon Madden
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