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LUBIN & ENOCH, P.C.
Nicholas J. Enoch
State Bar No. 016473
Jarrett J. Haskovec
State Bar No. 023926
349 North Fourth Avenue
Phoenix, Arizona 85003
Telephone: (602) 234-0008
Facsimile: (602) 626-3586
E-mail: nicholas.enoch@azbar.org

A t i z 0 n a  C o r p o r a t i o n  C o m m i s s i o n

DOCKETED
6 SEP 27 2010

Attorneys for Intervenor CWA A .

7

8 BEFORE THE ARIZONA

9 CORPORATION commlssIon

10 Docket Nos.

11

12

T-01051B-10-0194
T-02811B-10-0194
T-04190A-10-0194
T-20443A-10-0194
T-03555A-10-0194
T-03902A_10-0194

13

14

15
INTERVENOR CWA/ s MOTION TO
COMPEL #1

16 (Oral Argument Requested)

17

IN THE MATTER OF THE JOINT
NOTICE AND APPLICATION OF
QWEST CORPORATION, QWEST
COMMUNICATIONS COMPANY,
LLC, QWEST LD CORP. I EMBARQ
COMMUNICATIONS, INC. D/B/A
CENTURYLINK COMMUNICATIONS,
EMBARQ PAYPHONE SERVICES,
INC. D/B/A CENTURY LINK,
AND CENTURYTEL SOLUTIONS,
LLC, FOR APPROVAL OF THE
PROPOSED MERGER OF THEIR
CORPORATIONS QWEST
COMMUNICATIONS
INTERNATIONAL INC.
CENTURYTEL, INC.

AN D

18
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25

Intervenor Communications Workers of America, AFL~CIO,

CLC ("CWA") , by and through undersigned counsel, hereby

moves the Administrative LaW Judge ("ALJ") for an Order,

pursuant to pages 11-12 of the Protective Order approved by

the ALJ on August 23, 2010, compelling the Joint Applicants

to permit undersigned counsel to disclose Confidential

Information and Highly Confidential Information to his
26

27

28
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1 For ease

2

client's retained outside expert, Randy Barber.1

of reference and in order to provide some much needed

3

4

5

6

7

8

background regarding this dispute, attached hereto as

Exhibits A, B and C are copies of recent correspondence

between counsel for the Joint Applicants and undersigned

counsel regarding this topic. Likewise, attached hereto as

Exhibit D is a copy of a well-reasoned Order issued last

week in the Minnesota proceedings dealing with, inter alia,

9 this exact issue.

10 For the reasons set forth in attached Exhibits B and D,

11

12 granted.

13

14

15

16 I

the CWA respectfully requests that its instant motion be

At a minimum, the CWA respectfully requests that a

procedural conference/oral argument be promptly scheduled so

that this dispute may be fully vetted and resolved.

RESPECTFULLY SUBMITTED this 27& day of September 2010.

LUB N ENOCH. P.C.
M
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Na'
A t

O a s

A r n e y

v- Enoch, Esq.
for Intervenor CWA

20

21

22

23

24
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26

27

Contrary to previous plans and representations to this
Commission, out-of-state attorney Scott J. Rubin will not be
filing a motion for admission pro hoc vice in this proceeding on
behalf of the CWA. As such, the CWA hereby formally withdraws
the Exhibits A and B that it filed with the Commission on August
27, 2010 on behalf of attorney Rubin.
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Original and thirteen (13) copies
of CWA's Motion filed this 27 day
of September 2010, with:

3

4

Arizona Corporation Commission
Docket Control Center
1200 West Washington Street
Phoenix, Arizona 85007~2996

5

6
Copies of the foregoing
transmitted via regular*/e-mail
this same date to:

7

8

9

*Belinda A. Martin, ALJ
Hearing Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

10

11

12

Janice M. Alvaro, Esg.
Chief Legal Counsel, Legal Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

13

14

15

Steven M. Olea, Director
Utilities Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

16

17

18

19

Jeffrey w. Crockett, Esq.
Bradley s. Carroll, Esq.
Snell & Wilmer, L.L.P.
One Arizona Center
400 East Van Buren
Phoenix, Arizona 85004-2202
Co-counsel for Applicant CenturyLink

20

21

22

Kevin K. Zarling, Esq.
CenturyLink
400 West 15 Street, Ste. 315
Austin, Texas 78701
Co-counsel for Applicant CenturyLink

23

24

25

Norman G. Cur fright, Esq.
Qwest
20 East Thomas Road, 16 Floor
Phoenix, Arizona 85012
Attorney for Applicant Qwest

26

27
Michael
Roshka,

W. Patten, Esq.
DeWulf & Patten, PLC
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One Arizona Center
400 East Van Buren Street,
Phoenix, Arizona 85004
Attorney for Intervenor Cox

3

4

5

*Mark A. DiNunzio
Cox Arizona Telkom, LLC
1550 West Deer Valley Road
Phoenix, Arizona 85027
Intervenor

6

7

8

*Joan s. Burke, Esq.
Law Office of Joan s. Burke
1650 North First Avenue
Phoenix, Arizona 85003
Attorney for Intervenor Integra & tw Telecom

9

10 p.A.

11

Gregory Mere, Egg.
Gray, Plant, Moots, Moots & Bennett,
500 IDS Center, 80 South Eight Street
Minneapolis, Minnesota 55402
Co-counsel for Intervenor Integra

i2

13

14

Karen L. Clayson
Vice President, Law & Policy
Integra Telecom
6160 Golden Hills Drive
Golden Valley, Minnesota
Intervenor

55416-1020
15

16
Regulatory

17

Lyndell Nippy
Vice President,
tw Telecom
Intervenor

18

19

20

*Daniel W. Pozefsky, Esq.
Residential Utility Consumer Office
1100 West Washington, Ste. 220
Phoenix, Arizona 85007
Attorney for Intervenor

21

22
Ste 40-0

23

*Rex Knowles
XO Communications
7050 Union Park Avenue,
Midvale, Utah 84047

24

25

Katherine Midge
DIECA Communications, Inc.
7000 N. Mop ac Expressway, 2M Floor
Austin, Texas 78731
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Gregory Metz
500 IDS Center
80 s. Eighth Street
Minneapolis, MN 55402

l *Linda Stinar
6700 Via Austi Parkway
Las Vegas, NV 89119

1

2

3

4

5

6

7

*David Ziegler
20 E. Thomas Rd.,
Phoenix, As 85012

16th Floor

Greg Rogers
1025 Eldorado Blvd.
Bloomfield, CO 80021

|
Rogelio Pena
4845 Pearl East Circle,
Boulder, CO 85003

Ste. 101

I
William Haas
One Martha's Way
Hiawatha, IA 52233

I
*James Falvey
420 Chinquapin Round, Rd.,
Annapolis, Maryland 21401

Ste.1

8

9

10

11

12

13

14

15

16

17

*Stephen Melnikoff
901 N. Stuart Ste.,
Arlington, VA 22203

Ste. 700

18
Harry Gilder
1111 14 Street, NW Ste.
Washington, DC 20005

300

19

20
Micheal Singer-Nelson
270 Interlocker Blvd.,
Bloomfield, CO 80021

Ste. 600

21

22
Penny Stanley
270 Interlocker Blvd.
Broofield, CO 80021

I Ste. 600

23

24
#John Ilgen
9606 n. Mop cc Expressway,Ste.
Austin, Texas 78759

700

25

26
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28 5



.F . _ . . ,

I
1

EXHIBIT A



I_1ll1lIII | ill ll-ll ill | ll l l l \

s

s

s

Snell & \̀X/ilmer
. LLB

LAW OFFICES

DENVER

LAS VEGAS

Los ANGELES

LOS CABOS

ORANGE COUNTY

PHOENIX

SALT LAKE CITY

TUCSON

Gne Arizona Center
400 East Van Buren Street

Suite 1900
Phoenix, Arizona 85004-2202

602.382.6000
602.382.6070 (Fax)

www.swlaw.com

Jeffrey W. Crockett
.60Z.382.6234

jcrockett@swlaw.com September 1, 2010

We E-Mail and (LS. Mail

Nicholas J. Enoch
Lubin & Enoch, P.C.
349 North 4th Avenue
Phoenix, Arizona 85003-1505

Re: Objections to CWA Protective Order Exhibits A & B
Signed by Scott J. Rubin and Randy Barber
Arizona Corporation Commission Docket No. T-01051B-10-0194, et al.

Dear Mr. Enoch:

The Joint Applicants in the above-referenced docket received an email from you on
Friday, August 27, 2010, in which you transmitted a copy of your notice of filing of Exhibits A
and B to the Protective Order entered on August 23, 2010 (the "Protective Order"), for yourself,
outside counsel Scott J. Rubin, and consultant Randy Barber. The Protective Order provides the
process by which disclosing parties may object to the designation of persons who may review
Confidential Information and/or Highly Confidential Information (pages ll-l2). The Joint
Applicants hereby notify you that they object to the designation of Mr. Rubin and Mr. Barber
with respect to Confidential Information and Highly Confidential Information.

Less than one year ago, the Oregon Public Utility Commission declared that the actions
of Mr. Rubin and Mr. Barber violated a Protective order issued by that agency, by disclosure and
use of protected information outside of the proceeding. The Oregon proceeding also involved a
merger of telecommunications companies, Verizon and Frontier, much like this very proceeding,
and the claims against Mr. Rubin and Mr. Barber involved violation of a protective order much
like the Protective Order in the Arizona docket. In the Oregon proceeding, Mr. Rubin and Mr.
Barber appeared on behalf of the International Brotherhood of Electrical Workers ("IBEW").
The Oregon Commission found that by and through Mr. Rubin and Mr. Barber, the IBEW had
used confidential information obtained through discovery in Oregon in a Pennsylvania
proceeding, and had made such information public, in violation of the terms of the protective
order from the Oregon docket. As a result, IBEW had its party status revoked, and IBEW was
kicked out of the Oregon proceeding. A copy of the order of expulsion from the Oregon
Commission is attached to this letter.

l]939895. } Snell & Wilmer is a member of LEX MUNDI. The Leading Association of Independent Law Firms.
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Nicholas J. Enoch
September 1, 2010
Page 2

The Oregon Commission also found that "the documentary evidence supports a finding
that IBEW attempted to use the regulatory process to gain information on matters outside the
scope of this proceeding." It appears that the conduct of Messrs. Rubin and Barber are part of a
pattern of abuse of regulatory process. The Oregon Order attached to this letter describes a
similar finding made by the Washington Utilities and Transportation Commission in yet another
merger proceeding before that agency:

WUTCfound that IBEW used its participation in the Embark Corporation/CenturyTel,
Inc., asset transfer case to improperly extract labor concessionsjrom the applicants via a
side agreement that prompted IBEWto withdraw from the case. The WUTC rejected the
Agreement and dismissed [8EWj9*om the proceeding, noting "its participation is not in
the public interest. ' (Docket UT-082]19, Order 05, Service Date May 28, 2009, par. 95.)
Among other things, the WUTC called into question the credibility of counsel and
representations made that "were disingenuous at best. " Ha., par. 69).

In addition, in the Colorado Public Utilities Commission's ("CPUC") proceeding to
review the Joint Applicants' pending merger in that state, the Joint Applicants sought, and were
granted, an Order denying Messrs. Rubin and Barber access to Confidential and Highly
Confidential Information. As you are also counsel for CWA in the Colorado proceeding, you are
no doubt aware of the CPUC Order limiting access to Confidential and Highly Confidential
Information to only yourself. The Colorado Hearing Commissioner found the decisions of the
Oregon and Washington Commissions, cited to above, "to be instructive." Furthermore, the
Colorado Hearing Commissioner expressed concern about "repeated and recent violations" of
protective orders, "in dockets similar to this one, and the risk of the same occurring here."

The foregoing demonstrates good cause for the Joint Applicants (and ultimately the
Arizona Corporation Commission) to deny Messrs. Rubin and Barber access to Confidential
and/or Highly Confidential Information in this docket.

You previously indicated that you will move for an order to admit Mr. Rubin to appear
before the Arizona Corporation Commissionpro hoc vice. To date, no such motion appears to
have been tiled. Please be advised that if such a motion is filed, the Joint Applicants intend to
object to Mr. Rubin's participation for the same reasons discussed above.

119398951
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Nicholas J. Enoch
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Page 3

Submitted on Behalf of the Joint Applicants.

Very truly yours,

Snell & Wilmer

rockctt
I C / d c p

Attachment

cc: Kevin K. Zarling
Norman G. Curtright

11939895.1
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ORDER NO. 09-409

ENTERED 10/14/09

BEFORE PUBLIC IJTILITY COMMISSION

OF OREGON

UM 143.1

In the Matterof

\»rEnlzon COhi'l4tUI'lICAT1I10l*YS=§11*7C~
and FRQNIIER .commnJn1eA1'1ons
CORPORLi4.TION,

ORDER

Idin£AppliQ8tib1i for an Declining- to
Assert Jurisdiction, or, in the aitennative, to
Approvetime Indirect Tranmfer-of°Contro1~of
VERIZONNOR'I'I-IW-BST'INC.

DISPOSITION : MOTION GRSNTED; PARTIC1PI\§'1IIUǸ
TERMINATEDQ PARTY STATUS

m this Oidex, the=Public. Utility Commission of Gregor (Commission) terminates
the parricipationof the International Brotherhood of Electrical Workers, Local .89..(IBEW), 'm
this proceeding and revOkes fits status as a hereto.

BACKGROUND

cenaigi conditions. m gul4;ai@-mnwv°s-p¢a1ipn~w iw-m. ow Law
(ALI)noted.~that BEW%s: mu9er Beiasiorhai be in itiismipsd as a par;y.'m atecent.
proceed'mg,befur; We Wé§hm@ul ti ind T¢lw¢mm `

At.tEe ggggggglgggmggif pflhis proceeding, EEW was ranted Daffy status with

Judge

W=sHi1H8°l Utility uM Trumspouaaion Cemumi °¢m.(wUTC)I Md stated:

lam eoneerneti., however, abo'utl:BEW's Qparentfbclief
that its conduct in the case was given itswie
as privatelitigant * * .*. The use of the regu'latory process
by one.~party.against anotherto extract concessions.
regarding matters erogenous to a case would constitute a

n fcuud that IBEW used its paftidipaticn itrlhe Chrporatioh/Ce¢xturywIIeI,¢In¢.,.asset tmxsfefcase
to impurbperly extuid labor conoessionk frourtheipplicmtsv-in a §ideagxeémemt that prompted IBEWw withdraw
fiom.thc.case; The WIJTC réjentdd the agmrtemcntdnd dismissed IBEW from the~proceei1ilng,1noting "its

is n
Among other things;~the .
disingcnuousafbesti' (Id,, par..698 IBEW argued !h4r°the3 WUTC was in errant.

nmmaleu
isndt=il¥thc'pi4blic.illleust." llllodnet UT-88919 0ldq105.-Seirvicehallc Many MQ2009, par. 95.)
rduny; d\e.wU'l3Gt=lllod u\dreplessnntinusnnndethat"we¢le
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ORDER NO. 09-409

serious abtiSethat must~ be guarded against. I~grant'IBEW'.s
edition under OAR 860-012-0601, but throughout the
course of this proceeding willentertain a. motion bathe
Applicants to .terminate lBEW's participation upon a
.sh§wing.that.IBEW has attempted to usmthengulatory
»pf¢>9¢ss lo.ixifhiéncethe Appliballfsin axeagbsyohd
the:scope.oi"theprocceding.*.* *. A fxhding=by~the.
"Cotnlnissiun .WMTIBEW acted in a manner inconsistent
with his Iuling.Shall..be grounds 'for its dismissal iinmzihg
case.

On.July 17, 2009, 1he'Coinniission erxtemred Qrder No. 09-273, a Superseding
Highly Confidential'ProtectiveOrder(Protective Order), setting forth the conditions undwwhich
.parties could view-highly sensitive information (Appendix-A) IBEW executed signatory pages
indicating is Pledge to comply with the turns pf ;he.1?rotective. Qrder, including among its
signatories, acting on heharlf=of IBEW, .Rlandy Barber, self-identilied as an "Outside expert"
and Scot! Rllliiil, self-identiiiéil as "Uiitsiiie eqxnsel" in .the ihstantproeeeding- (Ajipendix B).3

Amoiigthe~provisions .of the. Protective Ordc11=are~the. following relevantio. the
matter beforeus:

9. Designated counseled consultants aiR each maintain
the"Highly Confidential documents and inibnnartion and any

notes iteflectitigtlteir contents in a~ secure location to which

only éicSignated counsel and consultants have access. No
additional copiea will remade, except foruse.as. of

prefixed testi;.noiiies. at exiiibits..or during the hearing, and

fh4i1.suGh 'copies areadso subjects .the provisions of this

Supcurserlingibrtiet". TheCo4muuniSsion*s Administrative'
HeSrings'Division shi store they-Iighly Confidential

information in.. a locked cabinet dediCatedto the storage

ofCon5tlemtial 1;ffq;u1gtig]j._

*****.

11. Any testimony or exhibits; P1T°P8red that inCludeor

reiTei:t Highly Gantidemidl Inforinationunusr~be.maintdned in

the secure locatiomruntil fileilwith the C8ommission.urxemoved

to thdliearing room for production under seal and under

'Ar;Jnuting, Julys, zo09,,a¢1,s. . .
a As will be discussed further below,.Mr.-Rubin is also counsel to%heIBEW in.a related proceeding before the
Pennsylvania Public UtiligyCommission. (PPUC). Application of Verizon North Inc. for Any Approvals Required
Under 'the Public Utility Cndejor 7`ransac1ions~Rélaled ro :he Resm4cturl:gg.oftheCompany in a Pennsylvania-Onb»
Operalfon qua'Notice of40'iIia1e Transaction.Docket Nag. A4009-21 l 1330, A-2009-21 I 1331 , and A-2009~
21 I I1337. (Pennsylvaniabockets).

2
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\

circumstances that Willi continixeclprOtection firm
disclosure to persons not entitled=to:r¢vie~v Highly Confidctitial
dotsmnents or information. Counsel will prbvidelprior notice .
(at least"one..'ousiness day) of any intention to introduce such
material at hearing or refer to such materials in cross-

ofa witness. The presiding of§icen(s) Will
determinethe process for includingsuch doclinnents or
information following consultation with the

12. Th1e~dosignati.onof any doenlmenI or infornnaltion as
Higu1y.cqnnu¢naa1 May be.ena11¢gg¢a.by Wire, ma ire

etxssitieaxwn of the document or informatioir Gs Highly
Cori5dentiaLl'will be cdnsidenledin chalnnbas bathe pnsidmg
oftiber(s).

* * * * *

|,

16. All personswha arc gi;n:n.access'to Highly
Cuntidentiai Iluiiamnunation by of this Superseding
Order may user urdisslose the Highly Confidential
Irxfqrmatian :f6r'aa8r purpose dtha tiiznu the purposes"of
preparaliibnfor and .conduct:otlthis proceeding, and must take
allnecessany precauti0nu wfkeep .the Highly Confidential
Infoxiuialtion secure. Disclosure ofgighly I8pn5déntiUl
Iufonnation .forpurposes of business. cnmpetitionis strictly
pr6hibit¢d.

MOTION TO TERMINATEPARTICIPATION

On September 17, 2007. counsel forthe Applicant Vexizun Gominunications Inc .
(Verizon) filegi ambition Io terminate IBEW's pmieipa;tio1;,.in~this 0aSe'(1\4ption).. Verizon
allegestwo violations ofzfiommission Orders by First, Vetizonasserts that IBEW
violated the tem1s=ot'tlie Pf6t¢etive 0i'dei' byusitig discovery obtained iii thiS proceeding to
acivoeateits8>osition:in tiiePennsylvania Dockets..and,:second, byseeking te- use the discovery
process in this=case'to o»u¢¢in.;xabofee1i.a¢a information not relevant to its role in thecae. In
support Of zits allegations with frespeetto £he1'ennsylvania Dockets, Verizon. submitted copies
of.a1trinsti1ittel letter f rom Sean Rtiliih tO the PPUC, aMotion for L¢£1V8 to Reply tO Verizon'sQppositionto .Petition for Intetiocutory Review (Pennsylvania Motions and an Affidavit of

Ramrdy Barber('Ba:r'oa Afsaaviny (Appendix. c).

Regauiing the first-assenion, Verizon explains that . as EW filed a pleadiimg before
the PPUC that. clescribedf the Consents; off doclhnent that had designated.as49niidcntial
and dad to IBEW -1"spumqse seonrerylequestm iiiis dkmckct Verizon finrliier.
explains that, in its Pieakiing lseforethe PP'UC, IBEW'8cknowledgei1 that IBEW received

puczwideétolBE3JVinrus;4mmsetoadisoorv=el~yreg1:est'

3



ORDER NO; 09~409

thedocument°through discovery in. Oregon and that the documcnthad .been designated as
confidential.

Regarding the .second assertion, Verizon contends.that.IBEW propounded
discovery requests 'soliciting infomtation that couldbe used for labor negotiations. These
'include inquiring about~seniority'leve]s ofemployees, the 'potential for lay-offs, and questions
on collective bargainingagreement obligations.

. UN September l`8, 2009, IBEW tiled an answer opposing Verizon's motion
(Ahswei').~ With respect to the first allegation, IBEW does not~.dispt\te' Verizon's versiOnfof
thefacts, but asserts that its,actions do not violate the 'Protective.'Order. Eirst, .IBEW claims that
the defiNition OiIHighly ConiidentiiallinformatiOn is narrow -in scope, limited ~to trade secrets,
coniidentialrcsearch development, or commercial information whose disclosure would present
a' risk ofbusinessharm and would cxc'Iude-the.shareholdcr infonnationgieaned from the
.documents declared cohfidentiui. Second, IBEW claims that it didn"t actually use the document.
.Rather it claimsthat it merely identified 'the existence ofdocuments supportihgthe statement on
stockholder Man submitted iN the Pennsylvania Dockets by Mr, Barber, and tbat'Mr. Barber's
statement-ofilered todemonsttate. that Verizon had the stockholder information in its

w fit .=a.summary of infotmationpublicly available from the'Securities
.andExchange Comn'iission.~of.the-United.States.' Nowhere in its Answer does IBEW indicate
that it sought to challcngcthe eolntidentidl treatmentof the stockholder informatioxrunder the
provisionS ofparagratrih 12 of the Brotective -01588

possession-was in fact

In respoNse to.allegations that IBEW attempted touse the discovery process
to obtain. information in ways that exceeded the 'scopeof the docket,.'IBBW contends thatthe
improper questions wereincluded inadvertently .and that e-madlcorrespondence from IBEW did
not include thefour impatoperdata requests. "Since that initial oversight, counsel has been more
vigilant .in attempting to ensure that questions about employee matters are notasked.indiscovery
in'Oregom."5 IBEWalso asserts that, since the PennsylvaNia Docketswete initiated prior to
IBBW's intewention petition iN Oregon, the Pennsylvania filing was not.made.tlo infiuencethe
. pP .t,. . . et . fro . to .P w proposed
transaction for its effects on Frontier'S operation .in Pennsylvania. 6 Finally, IBEW argues that
.iftheie Werra "teclmical ViOlation," SanctioNsshould .be imposed -agaiNst counsel and not 'the
client, as the .filings were made on"behalf of dit7tlacnt.clients."

applicant, burin furtherance of the labor unions' efforts tobavc the PPUC review the

On September 21, 2009, Verizon filed a Reply in Support of Motion to Enforce
CommisSion Orders (Reply)- In .its Reply, Verizon asserts that IBEW providedjnaccunatc claims
in its Answer and failed to rébm the allegations in the Motion. Specifically, Verizonstates that
1BEW's;parsing of the word "use" in conjunction with thehighly confidential information

ro draw meaningless distinctions; IBEW told the PPUC that it had obtained "newly

' Answa:at.2-3. T4>.support.its..6laim thgtmhc 'information in the Barber affidavit is notsovexed'by the Protective
Order, IBEW notes that Vaizonaqapended .it.1o its pleading without redacting..
"no an 5.
" Ia.
" l d at ~6.

thccoments.

4
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ORDER NO. 09-409

provided information"through the Oregon discovery process and asked the PPUC to consiiter it
in a ruling on a request for interlocxnoxfy reViow.8

'Verizon also-vbices its skepticism, supported by documentation, at IBBY's claim
that the four lnbor-related.discoveryqucstions were submitted through inadvertence:

As~~§hown in. a copy otiose email 'd*om IBEW's counsel doped
'July 21 attained he Auaehnnwt 1, Request-No.30 was among
the Iisnetlx-equesmthet 1BEW-sought, ind 8id,.pursi;e'~with

.eoimsel the.Applicants on the reiienrcoeed conference call.
Moreover, tl5e~nofion'tliat IBEW did notfviolate the Liniitition

because it badked~offpu1:suing discovery requests in the
.face of objections froniglte Applicants (see BBW Answer at 5)
is wrong. It was the original. requests fhemselves egaxdiess
of~ IBEW's.ultimatedetéision on whether tOpursue them, that
constituted the 'attempt=to usetne .regliiatony1?f°¢ess.=tQ
influence the Ap1§lica»i1rs.in areas beyond 6t'ihe.scope of the
pruceedingi '

?..' I

we :aspect wsanofinuing counsel, VorizMrnotes than ow Au had akoady
iodicatcd the remedy tliatthe Commission wolkld iNvoke in the caseofia violation of its orders by
IBEW andsuggests that any sanctions ofcoimsél should been addition to, rather than in lieu 6£
SanctiOns against IBEW aiv¢¢¢Iy.1°

DISCUSSION

.IBEW atclqioyviedgcg iii that "Verier<m's basic recitation ofthcfacts is
accuuaebur.asserts rHat"'€:hoseJ&cxs dc..norshow :ha¢4h=t=.~mb¢=n~.a wi0nau0n off he r a w '  '

only ferd que&ion it! as'showii WE coinfliet between .the Answer at.~4 and the
Reply at.3,.is whetherthe féwur lziaor §iisco&n¢1r3rrequests;.N.os..28f1lnog1gh"3lQ2 "Wane not listed
among the matters that IBEW's owns] wantecrta pursue WiihAp;slicants" as .IBEW asserts.

Based upon Our rdlziew of the pleadings and the factual swxeuncnzsthmin and
the supporting documentary evidence supplied bathe. parties, we tad that IBEW provided
information designated-as highly c0m§dential to the PPUC and, 'm soloing, disclosed
.iiuilmnaation and made it.pub1icly..aw\ildble. Although not11ri°~i<'li1s the RPUC with the
documents=themse1ves,.IBEW, in violation of the stewardship proVisi0ns.ofpazhgraph 9' of

s'Reply ate.
' Id at 3. Thcefxnail km IBEW coqn;sel,49t;ed ;hily"21 , zoos, to. penietlxavc referred, Santa in
pcrtineutpart: "l1uqould.like to schedule ftimettx diéCussyour Objcctiops to.1BEw data1¢¢1\\=s\¢.\65(a. *Q and e), 17,
23, 30, 34. and'3'7 in the OregoO.casc'. Iiwould liketo Better younbtads.for objecting gndexplain why II

sieve the requests ate pttapaly within tlie~scopc.ofdiscovery in this~.ease."
Id at IL

| e.g., at 2: "Of course, IBEW:acknowvledga that its counsel (and its consultant, on advice of counsel) referred .to
the .document (without disclosing its contents) 'm the Pennsylvania proceeding."
z The.fom~ labor-related data requests deemed by both panics ro fall outside of the scope of'tliis proceeding appear

on Attachment 3 at 2- of'tbc Verlznrn~Motion. Request 30 is, by The, the awaitdetailed and extensive of the four.

I
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ORDER NO. 09-409

the Protcctivc 01rd¢x9, .gave access to "information and any notesrqleciing their contents * * * to
which only designated counsel and consliltdntshave access."

13

Tunhemmore, we find.that=tl1ereference.to the.highly»coniidex1tial~.docuanet1tand
its use in .theprteparaiion of the gitedpleqdirgg and accnmpanying.~4z_0idavitin the Pennsylvania
Dockets Clearly constitutes a ViolatiOn. ofIProtcctiveO11deu° paragraph l6 which states 'that za
signatory "may not use or disclose the` Highly Confidential Information for any purpose other
than thepuqaoscs ofpreparation forward conduct of~this proceeding."

. 'We finally to.the.issue oil1BEW's data requestsen labor-related tnattems.
Although IBEW counsel acknowledges their improprietybut.assea'ts.thgt'thc.oxiginal questions
'wercmmintentioNdllysulimiifod (notlhavingebfsen.intended for~Or¢gon, but only other states),.the
written eVidenue.~referred=tohy both parties indicates dtlierwiset .First, Data.Request No. BU asks
for Oregon-spéciiic infonNgtiOn by in four ofits.Hye.subparis. Second, Data. Request
No. 36, withjits Oregonfspociiic information, is .pursued if the July21, 2009, e=-mailhom IBEW
counsel.

In his Ruling granting. IBBW patty status' in this proceediNg, the. ALJ iN this
docket unequivocally stated "lchxoughout.the course .ofti1is,pro1:eeding~.[1] will entertain a motion
.by the .Applicants to terminate BEW's participation upoN a showing the¢~IBEw attanpted
to usethe regulatoryproqas in iygfluenqe the Applicants in areas §b¢y~0nd~zhe scope oflhe.
proceeding.*. as ;*- A.iinding'by thee Conunissibn' that IB18w.~l1as adzed in a manner iziconsxstent
Witlrthis ruling Shellibe frits dismissal fiom.ih=§ case! (Emphasis added.) Success in

sutfhanattqnpi is not a prerequiSitc~g;ro1md.for such dismissal.

'The doclnnengaryzeVidence a finding that IBEW attempted to usethe
regulatoryprocess'to gain information on Matliexs outsidethc scrape of the proceeding. The
S.. affimneclby the July 21 e-mail Bram .BBW counsel,
'conclusively undercuts any claim that thexequest was one of ablalnket requestisent to several
states and that counsel failedtq remove Oregon from the.list due ea ihadv9r0ence.l4

specificity at Data,RequeSt No. 30,

CONCLUSION

Despite oz clear adnaonitioniionn.tlieComxi1issionfaL the6uts¢t ~of IBEW's
ParticiPalilrn in this case, that IBEW comply with the scope and use requirements of the
regulatory prncess,..IBEW. haszviolated those reqnil'emetité; Consisted with the waminggivcn
by the .in his Ruling of July 2, 2009, the.Commission terminates IBEW's participation .in
this case. A copy et this Grder will be provided to the Oregon State Bar and 'the Pennsylvania
'State Bm'for'wss%Icdisciplinaty action.

9741> 2d 803(1999); "At the ontsel. we r¢j¢ct plaintiflffs argument tiaaxshe did not violate-the
J Oxder.No. 09-273 (emphasis gilded). See JOhnsonv. Eugene.Emerg1en¢,:yPhysztians.PC, 159 Or..App 167, .169

803 I nctpllningi qymiggng _ .protective order
.because-.she die notiavealxho documents; For plaintiff to argueihat tbcorder prevemcd disclosure of the
documents but alloweddisc1os1i1'c ofthe.contents of the documzniti defies the clearimport of the order,"
' Although.-.wo deelineto make specific findings with rbkpectto IBEW counsel's state of .woiind resonance

in the W4§1J'.C's.comments referred to in Footnote 1,supra.

6
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oRDER"no.09-409

ORDER

IT IS ORDERED that:

1. Motion eoiEnibutce Commission Ordeals tiled by Verizon Communication

inc. is GRANTED.

2. The stains .ofthe:Intcmational B1lotlle1hood.d£Bl¢¢¢ricdl Woxlwns Locai89,
as an -intervening Party 'if this puzws\lamit%o1OAR850401¢2»
0011 is hereby .

3. With respect to dooumenttition and information 'm ihopossessionofthe
Imemational Brotherhood ofEl=chlical Workers, Local 89, .n0 later thanten
(10) days Blow lhedate ofihis Ordelrz

a. Ai1'non-pubiic dooumontatioti andinfonilation obtained pursuant to its
status ~as an iiitexvenitmgparty in tilts pr°¢¢°di118 sihatlbe inurieitcd to.the
Public Utility Comtnisdaun ofOxlegon, .anzlthe-Internatioital Brotherhood

Workers, Local 89, silallhwwno rightslhstxeto;

b. Any ¢opieS,.§btés; dig¢s§.of¢he non-public
domnnemzlmium and 'mformationinwhateva=foun,.physical or electronic,
in.pos»session of counsel, cmployeq, executive,oftica, agent; contracmcr,
oroichor person associated. withthepay , shall be destroyed, and counsel
shall ii1ean.afiidavit attestingto suchdestmctioh.

'c. nestrictiums.~sa'onh inatiie Supemcsading Con5dzmiai
Pmotécfive.0¥dex shall remain ilriili farce and effwt.

L18 effective nor 1 4 anus I

./.
U >44 John savage I

C missioner
'-._

,Q

**JL»
f *

I

¢-
o

8 4 ,a x
b i

2:19
*-IN

Ra Baum
CoMmissioner

a Petition for Rsvicw with the Com:t.ofAppeals in
s.484..

A party may app 1
compliance with OR, l4x"*ht='T'§

7
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ORDERNO, 09-409

ORDBRNO. 09-»273

(
SUPERSEDINGI-IIGHLY ~CQNFl'DENT{AL PROTECTIVE ORDER

UM1431

Scope afthis Order-»

l.~ Tlds=urder1'e4ilziees.nnd.supeulsed§sGrdexilvlo. 09>271,:in its entirety, and is
to as the "Supemspdii;g~Urdor." This'oi*der governs the acquisition and

use of"I-Iighly Coni'1dqutIalIIn1iomIation" in this-pucaceeding. •

D efi Ni!! on-

2 . "Highly Gonf';d~ential'Inlfbuunation" is corlipctitively-sen§itive cuniiéentid
in&rl1nwticsx$thnt £olls.wiihia the Sanyo of GRLCP .("a= trade :sec1la=or other

confidential res»e»ard\,.de=1»dQpman¢§ Or cd1anuul¢rm'dljn&rmattipn'?), do disclosure of
whi¢h~1§a'asem4arisk dfbuslrWs laWn.

Designation an¢lDisclosure 1ofI-Iiglily Confiontial Information

3. Iniemvatcrs imhis proceeding to induce eompatitors, Or potamld
competitors. Muurcovor, iiafaumailon uolwunt to tlwwsoluntion of this case is expected
to include sensitivecompditivo iufounation.. Parties tMhls pxoceeding.may'rooeive
cligcovyery requssw thatoillM the disclosure ofhiglily coM¢lontial documenNsor

infonirdtion, tile disdosuxe ofwhich-impnses a Signifiowl risk ofoompetitivc harm to
the disolosingpMy or,tI1ird.parlios. Pmrtiosanaydesignate-documents oriniofmaiion
M coumsideg tobeHighly Coxifad¢n!idi, §nds1m=h-dda1gmqnts orixufoalnnatimx will be
disdosedunlyinacecmdancc¢withtlie pmu=visionms1;of8\ia SuperaedingOrder.

4. Parties must oanafuxwcflzunize responsive awunnm andilxfouuanaxion

Ami limit ihcaiNomit Ofilntkimnation iiwrdesignate as Bisllisf Conlid~ontidlIInfortnatim1 to
oxdyinformalion that wry might impose a sefiouslbushieos risk if disseniiniied without
the? hcightend pmtoOfions provided in this18uporseding Order. 'The first page and
iNdividual pages of a document déiowlriixli 'm good faith to iholodo Higbly'Coni3dmnlliail
In&mnationmus€bc.marko8 bynéfamp Maenads: '

HIGHLY CONFIDENTIAL °-. U38 RBSTRICI88
PBR SUBBRSBDING HIGHLY CONFIDENTIAL
PROTBCTlVB.ORLUBRsNO. 093-273.~IW DOCKET .
UM 1431 I
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ORDER no. 09-409

ORDER no.. 09-273
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5. . ptadng.a%gwConni¥MM" stamp.on~theiirstpage off documeuu will
not_serve.io proteorthn amino connems"6£.a nxulibpagq document To emsiwe prafootlon,

eWixpage gl,¢¢¢m¢¢§n8"H;gh1¥ cwfidenfiél" ma¢¢=ial~mu»r\==4@~i1w=d vus»==x.ww,
mnzxtlnel .sepaxamew'd8 "Hlshlv -¢»»111a¢nti»1;* audpquovided underseas. Multiple. pages
Brunr.a.1downmuwt "Higlxiy QuuliideuMiaI"iufcm1atinn xnagrbe'se§led inlha
samaenvdope A-sepanntb envelqw palavideéffx cad! d0¢»u1lmenl'or.5ling. An

gina. cgpiqs, .. hepulorvided to the Coxnnnnisslon.
Thexcdaded .version offhc docmneait mothexwise nnarked to~sh°wv
whose the"'I-Iighly ¢°n&1,,,45£i1» nflaieurial

original and five copies, each separately sealed, must

..6. For we pgxanuf forwvhmnacoess w Irlighiy Contide4ni1lalInfonna1ien
is .woW»WM must auMnnm&~tri thdpaaurly slid Resigbawd Ihé material=as
Cn¢i&dpln&ia1~anitlls with the CwmniSsinna sup.4lln¢4dIngfHighly

Infnmmazinn.Ag»=a1n~eam inrxhe bytliik Buporbeding 0181514 ¢°H8ilyi\1s

thaW ro perscu1reques!i1ng.accewto. Highly Ccmmt6denfid. In&m\a8hmz
4

I9als~a.nee8=w1mnw&1»1hopnurposo otpre:!leu13ing.iw pu:gt's-casoin

fats =H4i#n°¢'°msis=d in d°v§1°Pins» fiHHmM1=»vd4=6»& or
.sdling1moducts.or=serwi¢es~m~ detewmihing .the costs 1llweo&'ta be charged
nr~pclteli¥i§1l9-cll~a;g¢4¢io wstumnus; and

Haaalead and-uld¢4tsiauds, andng¢eesto he bombed by, thutorms oi'lhe
Ordcvixt-ihispunoacqdiug, as as the

supem==alng'His\nr Gonddwlian

7. The restriolionsiNparagraplt6fdd~not.app1yto CbnnniisSionStaff .
eMployees or attoi*ueys iN fha0Hi¢e of the Attorney Gelxsralxepveseniing Commission
Staff However, Commission Sta&must suBx1&'ittlieSupers¢diug Highly Confidential
information Ag1'eoment,3in t1xefo1irn'pxesoribed by this Superseding Order, foray
c"'*'°"a' .....»..4». ».» »¢~4unvl44»uGa 41~°i» vl»0\O+n ¥un}9 euv:\nur4l\li U3nkl¢r.f?nn4¥r\»»§§nllnvu L PUL VA vvaw w u494l vi sen. av nu! v no v av u sum 44184449 v~l¢¢~»v..~¢v~~
Information.

8. AMY P°I*yn1ay=.nb]e¢t Exiling .tithe iaiguationdfafqr individual

dounsd or c.0liS4mltaiit..gSa981951: wav mxwi°w'Hi@4y a<>=>=»==~»=m=w
infclnnation. 'To=ohjec§loltan:ustb¢ Sledwtihin ;o days oftheiilihg afar Sqpmeding
Higaxy c;¢lnaa=1=tia1 .A=w auchoblbcifonmustdcmnomstralsgood
cause, s\appor1ed~by'a8danit. to 6:£6Iud¢-ti1¢ cqunMi or the
rcvievlrofl-Hglily Ccuuufrdential documeuxiS or~infem1nation. Writ£czwoe4:0nsato any
obj¢¢1ion~xnamam.hu Mad within :in days nM Eying utthe objqctfnam. Ii) Wgarrecdvhmg
a written rospoumseto a pepys objection, the 6bjecfing .party still objects to disclcsuw of

um Highly information m -.the ¢11aII¢ng=¢1naividud,a» écmzmission
shill d°4°t11°*1@¢whisker who T9i8l1b' Confidentihlififdwmuiium3114811ie~disélog¢d.in ow
challenged individual.

l
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GRDBR NO. 09409

ORDER NO. 09-273
l .

9. Designated counsel and aonsultauls WillreaCh mdintaiuthe Highly
Confldcntid dooumonts:and.ihformai{on axd.arw notesrefleotlnxg their contents in a
seaunuzlooation to' whibh.only dsaigiihted gounsél and consultants havmccess. No
additional ¢;Qp1¢s.wilI be.made;1euroept~for useaspart ofpl:e81sd'testinimdes-ar exlilbits

or dqringthQ.hearlng, and3hen~.such.¢9pies we alwsubjectzto the of ihis
Superseding Onduwa ?1 ìw8:€nmnnissihn'sAdnnimlishlzqilVeH¢arihgs~DiVisieln.a&ni11stoxw
Mzr i i shly in a lqcked caBinet dadlcated to the storage of
CoatfideNtid Iii I  . I  , 4 .

"10.
am autlmrlzaedto xeviowitighly Cc11i'dMtia1Infdum1ationma9' have-assess to Highly
contidentid .documents or information ram' purposes ofp~:ncwslngthe.cas4, including •
but nut =limited~t0.neceiviiig and and pucepaleing pnufded twtirnvmv.
.hming.e:diBitg, and.;bti§i's..Cbuns+ei.and consultants nemwesgaonsilile for hppuwaqnuriats
sup¢1*tdsMonwwf 3tafftb.opsurc1lwptiitéotlbn Qfdl etmfiaemual infoxmtttion
-consistent with the terms ofihls. Superseding Lewder;

Staff' of designated counsel and staff of designated consultants who

Any testimony orexhibits prepared that include or. .1.L. Anyiest l  any bi pucepeuredtha -in orxetleaii l ighly
Connaennal Infodzin»utlnn~miaét'be nmdntaiiwd in ilwsecuxeiouarlioln utiiil.iilc¢l.with
fheflouznnaission or1:e1na»olvcdto thehearingroom for Pniducrtion. wilnduréeal and under

that .\i\*i1llensut°es=¢41lim1od protection tom disdosuvetopersons not
entitled.to nwviow Highly Gcmfdcntial,docunlpn¢ts or Goxansel will provide
prior notice (rt least one business day)-of any intentionw introduce ands medial at

orucetbr to such mlntarids-in.orqss-wxappinatinN.ofa vritnossa Thepxesiding
¢f5mI~) will dotemnuine tlwp1'oc€ss.forihcil1dh\g sun-domanients ~or'ihform4lion
iollowvizngcou\su1;ation with thegpwtiins.

\

12. Th°d9=is1i¢iimWfanaf dooumentoxinférmatinn asHighly cnnnawwl

vfwa/ umalnwgeu by mu¢u»4.¢nf¢h¢ am=iz1°az1<»nwu¢ as

Highly C°na4¢1=ui¢lwill=b¢=¢¢m1am=a=1n-¢1»m:w»q¢s'byunepmirlingm°°r(s)~

\

13. highly Conaaenaax doouanentsund infctmationwlll
so Gulnomissixm Staffaridihs Commission under the same terms-and conditions of this
Superseding Order and as utliearwise pwovidetlby the terms of the .General Protedivo
Order81:4 inihis prqcecdigag.

AppealISubsequentProceedings-

13. Scand p1n1lcun;afthe.record:in this proceeding may he i`orwawd.ed
to #wav court of ecmnpétwtjUnisdictionx for fan appeal onto they*ed¢rd
Gommuniicatioms Cohuunsslon (Pcc),.but under sealfas designatedhercin for the
infounnaiion and use Gt' tlmcourt on the FCC. Ira portion ofthe.rc<5ord is forwarded

APPENDIX A
PAGE 3 OF5
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• ORDER NO. 09-409

ORDER NO. 09-273

to .a court or the FCC, the providing party shall be notified which portion. of the sealed
record has been deaignated by the appealingipauy as necessary toihemccrd on appeal
orifor useatthefFCC

\ Sulnzmaryof Rwand-

15. If deemednnceasu;r.Byftlw~Gnm1nn6ssi4u41; .*1\¢i>r°vi:iins pay small vs=z=w°.
awvrlxmm sunnmaiy-bfths w . * . I.InfaamnmawUmx"~1=Ieuued 'W.iutheSnpeneding Order'
to he pliueedbn thcpublic mnewnd.

Preservation of Confidentiality-

516. All-pzunsous whore givenamass to Highly Cqnii8~an¢iaLInWnna1lon
by rcasunoftl\i8'Supenlseding.DI4~e=\'lynagr.Museor disc iowxhe Higmy Com1tIMe1nlld

IntldmmationM amrpurpuso other pn1rpases.df,pweucuti~om for and cumductbf
.ll\is.p1ueeédng;dM mug asdmep IM Hiding'
Ixifc&nma»tioiue¢r.\i3e~.Bi8¢lmi1téo47HiBli1Y@*1Wi4\1i8¥fI1!f°M°Hti°41f°4'1l'""4*°"°$"°£
badness compexidonja a4de8yproHih&te&8.

Duration of Protection-

17. The Commission shall pmservc the ccmiiiontialiiy ol£8@W Coulfidonlid
}'n£onnationfoa' a period office years ti'om~t}to date of the tinal ordor in this docket,
'unless extended bathe Commnissinn at.the.:acqilost oft ho party desiring. oonfidomntlaiity.
The Coxnnnisdog ahdll Qndtify the d°sli'1ns at !ea;t~1wo weeks prior to
to# rdeaao- oi' .

'Ihis'Sup¢l;soding Oxdor shall c0ntM in
force an8.e8eot1l8erfdod:5t.UM$1431 is closed; as-sat Putin tliispnaglcawih.

a

Dqytructiop

i s . Gunlnsdofl:eon»nd.may netainmennnaraudi, pleadings, testimomgr,

discovery, or oiilor.doou1nuilis.4ioiliuiningHigi\iy iufor .. 'w6:9 ...| -1
reasonably to nMinmiin. a;.i'ile.of1l1ix.pu:uccedinmg=nm Mo=ceunp1y=vvMlr xuquircnnents
impusdby another govoxunaentul.#weor coumtwdex. The inihmmution ordained may
not be to any person Apy. othbr.pe14on Contidemial

Infcurnnaiicn or Confideatid must deg-cy
or num it=t0 IinélmSsoiuiinn ed'1&\is
pr°°Wli»@uu1°=»»:1h=,9»\?tar-d¢§i»°1ns in wr§Ii;1g,to xatuilozrd
tha!-Il§h1y°Guu1iidmlu1IntInSuunuatlon.or dooamnwntszeomaidngsudm Hig@1ay.c¢»mmna»1

Infcumatiuun. a lba :  nétapp iyw the Ohmin.n is s l¢ I \~or  i ts8M

|
l \
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ORDER NO. 09-409

ORDBRNO. 095273

I

.A'aaitz0n¢1 Protection-

r 19. Thqparty desiring additional protection may nova for any of the a'emedi¢s
set forth in. ORCP 36(G); The motion siaail state:

Thqpudiesand personsinvdved; .
The exact nature oft ho. inthmrnnailon invalid;
The enact nature o£iherelie£regueswd;
The spociflc reasons thqxequested relietiswww;
and

e. Adetalilcddewipfion G£t!\e.iuteLvlnediatnansastive4,iiwluding
sdectcdsxedliqiioxylexplbwad byihs p ius and why such nieasiim~.damt.

resolve the

it.
b.

c,

ti;

The.i1mfo~rnuadibnneed notbere1eas@d and, i£1deased,.m4y nbtbe droned

pendingthe Counmissionfs railing oztthannotibn.

o
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ORDER no. 09-409
ORDBRNO. 09-273

0

SUPERSEDING HIGHLY CONMDENTIAL INFORMATION Acnnunmnnr
DQCKBFIT no. UM 1431

I, ,as

' . .In+hnusef=alternwy
__In-houawxpnii
__ Quiside oounsd
__-oufuiae expat

in.tlxispmocoqtl'mg~for . ( ap ar t yt ot h l s

1>r°°°°4i»11s9~1i=i==b>* desolate udder p»¢,n~¢1;y¢fp,,ljwly \;n~do1rthe laws dftho SMte.o:t`

Gregonrthat the Miluwving a1a1ruc.and.ccuod:

a. Lhatve anleediolmww mm pnnposa.oi1pwe§entingmy pa1ay.'§caSe inxliis
ptoo8edIli§.hn4unn61 mi9agd*indevulopihg, pLanNing,.mad4otihg, or selling
products Ar services or.d»eueuluiiniug-time ¢o»ts1henenIf1o1>e eiaamed Ar p¢=nuhuy
oheurged'to éushbmwswid -

l
ii. lliave lleaIEl.and'undmlsIamd, anilagnee tobo bolumd.by,.the Norms of the Gemearal

Protective Orderiin. this proceeding, .a8 wdlhs *lim termsofthis Supensusding
Higli1y'Comiideniial1%rc4ective Order.

Fu1IName (Printed)

Signature Date
o

City/Statéwhere this Agreement was signed

:Employer

O

PositionandResponSibilities Pemmaneiit Address

4.
APPBNDIXB
PAGE1 OF I

APP; lx A
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'8UI!ER8EDlNG nzalunz CGNEIDFNTIACL lnsonnmuttou Aclzmmlnwr
DOCKET NO. UF/F1431 ,

o

1, 0 as
\

I
\

s \9

;_1»~h¢»=@»~aw~n~-~w

_Irvhousé°°=P°i*
93'03"8*889 vvuwvl
___.o»1ssu» wmerr

I
I

4

rsnzm=pm¢¢»¢fingf6¢ l1?>1t?W . l 4 0 c a * . I . . , 9 9 . . . c4»=~m>=w#
p1¢°¢¢¢ai4911m1s ; ta¢¢a1m»ma¢,¢n»1lybf r~6\w Mew»lw».of mwm hf

Gu:e@uIit1ntthe£olln¢vvh1gano2txuo;am!.oon6dt: '

0

I a. rhaciiwwnwd tukl\0wW:1i1s-pmgoiedpaesén1in§m5f.pamur*s Case in this
pmneoeding and amt wt nlrzwd irrdnwelopinng, planning, xuarkding. °rmins
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Date
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I
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»
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ORDERNO. 094409

BEFORE THE
.1?Bnns¥Lw~a~nA PUBLIC um.1'ry~eommIss1o14

Application d Vdizon.NoNh"Iqc. f9r~Any
kuquired 01ud|ar the Public .

.Util ity fox '£?r'ai1s4¢lions £6
the R~eslmcmring.of-the Company lo-.44
rennsylirania-Onlynpaaxion and Norina
of Miiliiite Transaction

Docks¢°Nb. A-2009-21]1330
Decker Nb. A-2009-2111331
Ducks( Nl5..A~»2009-741i1337

MOTION OF
. .commt1nlcAfr1oras~wma1cBns-_opm~.a8R1cAA-nm
lN]'ERNJ4l'HGNAL Bnomzuszzooon 0F'BliBC?IRIC1*¥LWQRl@RS,

1451, 1635,AND 1533
EGR TO RBPLYTG.
VERIZQW S mvosrzxow

TO PB'IIITlON F6R~.lNTBRIlOCiJ'T*ORY. REWEW

Pursuant no5 2 1 > = . c m §§.s,ib3 any! sanzga), lhe.fCommu11ications Workers of America

("CWAL") and intemaliond Btotherllood ofIBIectxicai Work9;s,.hocals 1451, .1635,and $1637

("lBEmp") mrabv move.for..lcave..td xeplyio Verizon.Norih's.Opposki0n..lo time CWA/JBBW

Petition for interlocutory Review. In sujiposrof this~mblion,~CWA and.IBEW state as follows:

1. On.Septcmber8, 2009, Vvfizon. Nollh Inc. ("Verizon North") filed its' btid'.in

opposition lo CWA's and lBBW¥k Peti&pnl§qr.lhterloculory ReView..

2. lnits.brief, VerizonNonh states:

Vclizon tsp publicly held .company witlr myriad QfzsliaIelxolders who
change d£iiyas.sha|%s.axo='1raded, andnone ofwlmun holds Innreihan 10%
.of VqrizQn'S sprig, 'let alone tlmzapptoviimatcly 30%»¢l1at.would be zlncdcd
to and up with2ll%.o£ Fromaticts stock. lndeatl, lhelinions db~ non 'claim
thatfany nmPWMor group will hold more.-than 20%0f¥mnl1w atom

Verizon North brief, p. 5 (footnoteomincd).

APPENDIX
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ORDERNO. 09-409

v

On the next day, Sep!embc:.9, 2009, lit a. related pgooesding in Oregon, Verizon a
4.

CammmuMc1aldo\1s'Qu4p~~{"V¢ti89n'¥)(016 u'l1imau:'palenvcumpany of'Vexi;¢n.Norfh) proviilad for
!

the first time to~ unilensigiietle aounscizand theunions' iinandai consultant akcries ofdlcgcdly E
,f
n
1
4
.I
II

confidential flbciimenls tharvzens ffiicd by Verizonwith the Federal Treadle Commission on
l

a
4

August 21,.2009, under the pm»vi§ions of the Har!-ScotlRodin0 Jo.
i
al

4. Among the dqcannrenls provided was~a documcnt'frrnn9 Vaizon'=s financial
s

advisors to Vc1i2on,.dated.AprIl 20; 2099, ~which¢ontdi11s~a page showing thclqrgat

dzaichulderminlsothVeriwguxand.Bi<>ntiérGhminnNicaticnsinc..("FIounicf"),-.allongWilh.tl3e
,s

nnmifer of shansWniéd by each s&:amliolHcr ii: Mlidarvir dandy Barber,

attac§hedhereto'as Appendix A, 117..

5. Straight forward calcnilationsusing these data show that a.group~of Len Verizon

stocithoiders. oolieéiilvcly-would. ownmonc Khan 20% al' Fronlicr's common: stock if the proposed

v

:~.~

tranaslioniactween Verizon and lFronfivxr"is vbnsMismatcd. E., 1 ll.

_
-

65. rh»s.-a¢1eal away as.1¢¥pmil:20,2009-'and .by,Augus¢z1, 2009, when
'l

tbc~iniuni1atium°was filedwiuniie Fédenral :Anne Gominwissibn 9' Verizhn'ha8 iniaumation

shwwmg that its adions-=on.Bchalf'of iis»smoekholdsxs~woul6 result in s small .gvoupéf

shareholders owning-mcomidlling interest l20% of the common stock, as definedby this

Cmmnission"s.policy statement a£.52 Pa..cdde §69.991) iii' Frontier.

7. is directly non¢rafy.1u VerizqxVs slalemcni in iW1)n°¢f hit no groiapwouid

own mon-than 20%9't Frongié1*'s.o0mn1on stock. Asa rcsnltof the proposwdltransaclibm

8. CWA and .thematiwrm ask have Weave the Commission consider this

newly pwvided. ininmnnticm when time.Oudminission rules on the pet i t ioner

interlocutory reVicw¢.

Q 2
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WHERBFORB, CWA and..IBBW mo~vv:.'thc'Commission to consider this newly provided

inf6rmation"in mlingun the CWA/IBEW,pe¢ition for interlocutory review and'answer to a
9

material question.

fRespectfully submitted,

9'
a

I
I

4

I

S00111..Mm (PA Sup, ~Id..34s366
333 Qak Lane ..
Bioomuxsbprg, EA 17815
(579)387-i893
.seo1t;j,nxbin@gmail.com

|I
O

I
4
I
I

z-'

Counsel for CWA and iBBw
Datcdw September' 11, 2009 !

a

C;8R7j~}FjCAT}8 OF SERVICE

8=

I hexeby certify the; l.havctliig day scnvgda Iruo oopyroiihq foregoing the following parties
aphis Proeeedingby first dass.mail 8146 eiectr:Mic'mail.

:I
8.

's
ISwan D. Pdva

Vciizon Pennwlvanialno.
11n.A:¢h Street, 17N
Philadelphia,=PA 19103
suzan;d.paivn@vciwizonx61m

Steven .c Gray . ..
.Office .o£Snm\ll Business-Advocqic

:300 North selma Strgqt. Suite1102
Hmisbmg, PA 17102
sgray@sune.pa=us

Jo a1=nw'= \  .
Office ii' Oumsums? Advocate
55s. wa\nu¢snmu, .s\\ Floor

Hanisbnrg, PA 17.1M»19%
i¢*\¢=l=i=@u=@°°»~°fz

Johnnk i .
OI8oe 0iT1§lial. Snarf .
Pn...Piililic Utility €orni1nié~.slon
1p_:9_9B5,83265
Hqfrigbairg, PA 171056265
jodmms@lslate.pa.us

i

t§couJ.Ru
4<=Q 2,Q:.

Dated: SepteMber 11,2009

3

A==p'n;1 x c .
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.AppersdixA, Page. 1. cf 2
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.BEI2o1zB.'ms . .
RBNNSYLVIMINIA PUBLIC COMMISSION

D0ckct=N0._A-20U9=211I330
. 13'0¢i9Ct5N0;.A-200'9~»21IH331

Do¢aue»¢no..A-20u9 z111337
v

Application of Verizon North Inc. for.Any
Approvals.R»q1aired Under the~Pnbl.ic
Ut i i iq Goédnx R¢la¢ed~.~¢o
the Resatrucluring of..Hia Mmpazmo a

. .

Pehnsylvaxiia-Only0pératian~~and Noir
of1*&&iliate_Tranéictio!i

9
»

v
»

a
1

•
o

U
|

•
4

4

4

'A1=1=1DAv1T
.*l

I
I

r

1

1. My name Barber. lamps financial oonsuixanr who hasb¢¢=n named by
tlxelmgmalidnal Brothbrluivd ~ufBlecerical W6dncrs=(f'IBBW"9aN6 the
Workers- oi America=("cwAi')_ a

. a 2. I am Qmplbyed by the Cciiterfoiiconomnic Organdiiingamdscrveas itSpresidenL
My office address isSuite 204, 6935 Launce Avenue, Takuma Park, Maryland 20912.

3..

I

. 1 hgvewurkcd as a finlhdhl qcmslilianl fonguoic llllml25 ygaxs. Ispceialize in
co1np1exf'manc.iaI'an;l.opegationd a11a3yses-ofcoum4:nniw and i{ldustries,sometimes~'m the
ouiita>it.9fwll¢¢live=ba1gailii11g; umhsr liMas 'm guppean. Of clients' .strategic Dr policy~-interests.

A1h°ns~r\i==99mn»4ies.¢lx=¢"1l1wé§ hndyze4_.3ii8¢li u@pm4m¢=A\¢¢r¢1,.Ayayg, AT&T, Boeing,
Celestia, Co\\§;1i\Jial1'ICA, Basted Mr Lines, Edison Schools, Fai-r"£bil\(ICb1HlwuI\IIxi<:aii6nS£
Lynn Teclmolqgies, M8,G1egnnsteel, Synlicaun I¢e1luu1ingSysluns,1T¢ms.Air Cnrporativm .
TIIMM- 39, United Ait'L'mcs, Una United States i"ostai. Serfice, Ami '§'+'i§-FviaN. Mjcr.'b."1ad';', '
have prtividhd diciits with.vari6us~a11a!yscs..ufsucli industries asacrospaoé manufacturing, dl*
tiranxspbN, for-prd6f¢ducafion, Iiewspaperpnblishing, .off-road veliiélemanufactxireit, and
telgscommmiicstions and internet=ae¢ess and oomentprovfdels.

E

.  4. . I have ¢esti5ed as.-an 'a:cpert.~wita=ss (cither at'1n'al or~by deposition) in several
rcguldongy pmeeedirngs, judicial prccecding, and akbitxafioris. These haveinclkndad, Cb:

» ¢¥arizp'i¢,.n=.class actibglaw suit involving avi, National Mediation Bderd Singc.Caxriei
proeeediqg, IM888 Sky.Airlin¢s Biuzktuplcy, an Exan1inor*s lam' the Bankruptcy
of~TBaslarii 81 Lines,.an6 to; stale gegslatqgy pweeeéing iuvnlwing FuilrPdnt Connmmxicaiions'
purdmse ofilerizonisJandlinsbudnase&hi.Nanl1em England. In aHdiiinn,fl ixave served
as any expert fi¢»n@si»\.~¢=uui§pn»n: when it sisnot~=nee¢ssaty to: Nic to
testify, Such as air aiiiinls invdiving a-cr6ss~honda= didinc mwrgln'
investigation (American Airlines-Canadian.Airlines); and ~&;1N8597 CWAlAT&'1"urbitratioli.

END . C,
PAGE .£=oFi
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Appendix A, Page 2 of 2 g

5 . ' liamiilfe finical consultantfQr CWA and IBEW in.s!ate regulatory piooeedings
i11volving"Fmmtier Communi&t.ions' proposed =acquisitioi\ of Verizon's iandlinc operations iN 14
styles. To dale,»Ihavchcon as§8Mg CWA..and IBEW in conducting discovery in Umrcgulazo;-y

virginia.puweaings in mom. W e, owns ind was vo

I
f

I

I
I

41
•

6. 01\ Sep!elnlber.9,. 2009, I .receives iii; discovery ix;the .Oregonproceeding a
document dated April 20, 2009,..that was prepal;cd'fQr'Vaizon Hy its IinancialadVisoré,
Bar¢lay's~.and J.P. Morgan. The document also pioVidcil bY Verizon Io the Unit¢€l States
Federal Trade Qommiésion on August21, 2509, as Part of.Vefizon*SHart-Scott-Rodino filing
(identified therein as docmnem ~4(é){41)). 'Verizon claimsstint the document 'is
coufixtential, so l cannot attach' thespeclfic=page of the doEuinent=or disdOsesqacdflcinformation
contained Ihemeiu.

i

_ 8
!

7. '=I%ag,e.9 o£th4.documcnt pzavides a iisl of.thejargest share81oldersin'both Verizon
any! Frcnliér,.alongwi;h the».precisamxmbsr.of'§h§ms owned-by each shpzéluoldcr-in=each
company. 'I'h¢'page states Qtat 'tea source u£1he.4ocu.monHs -a di¢abase:¢omprised'ofth¢.laa¢sx
aWilablepubli¢8:MommalIon M84 with 'the .United.statas Secun°li¢s.and Bxchanlge~CommiSsion.

*s

!

;$8. For of.;he .V=ri1°h sharcliolders listed in this document, I havecalculatad inc
numbcxj eMsluwes thauhe 'shuehoider would rceeive in Frontier iithis lransactionis ccnlpieted
under the tegmsnt" lbc.Agreelnent. and'Plan MMerg¢tbawecn Verizon and Ruwntier (dated as al'
May 13,20I99).

»§

'23
9. in p¢rfnrm°mg'lhis~calcu1a\iun,.I used' inc lowest Frontier stock price .($?.00 per

Share) undo: which Verizom'i'~s s*ha:\=laolders' interests in Fwmisrwould budetcxnlincd. I used
this amount :because it reflects the cununt value of Frontier'sstod;, which cllased no September
10, at $699 persharc.

_ 10. For. those sharcholékrs who alsoure .listed .55 beiiag among ah¢~iars=st holdcrsof
Fionticr's stock, Laddcd :the annual'Etcmilier.houldin.gs.io=the.p1onficr stobk.thesharnhnider would
receive. from the proposed uanswtiog, I

11. The result ofxhiscalculationis that ifilhe tramsacfionis consulnmatcd~az-ai price of
$7.00 per Share, ion (10) Verizon~§harch<ildcrs oollectivaly would own man: than 20% of
Frontier's common stock.

1 havcsigncdfthis Affidaviums 11*-n|y of September, 24109, understanding zha!..\b¢ statements
hcneiximrc made subj¢a4Q~the penalties of 18 Ba. C.S. §4904 Qelaiins In xmswom. falsification to
.au¢horities)..

Randy Barber

Q 2
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u LUBIN Q ENOCH, P.C.
4,

vHo18nD< I DENVER I EL PASO

Bagley Lubin
Nicholas ]. Enoch

349 North 4th Avenue
Phoenix, Arizona 850034505

(602) 234-0008

Fax (602) 626-3586

]arrest ]. Haskovec
David G. McCracken of Counsel*

*Admitted in Texas only

September 8, 2010

1,
.ve

Via Regular Mail and Facsimile
(602/382-6070) this date to:

Jeffrey W. Crockett, Esq.
Snell & Wilmer, L.L.P.
One Arizona Center
400 East Van Buren
Phoenix, Arizona 85004-2202

Re: CWA (Qwest Merger - AZCC Case)
Our File No. 1871-002

Dear Jeffrey:

This letter is written in response to the Joint Applicants' recent objection in the State of Arizona
regarding the production of Confidential Information and/or Highly Confidential lnforniation to
Messrs. Rubin and Barber.

As you probably already know, our clients are presently debating this same exact issue in
Colorado and Minnesota. For the sake of brevity, l will not needlessly rehash the CWA's
arguments in this letter. Instead, enclosed herein you will find a copy of the CWA's recent
filings in Colorado and Minnesota which set forth my client's position regarding this particular
topic. in the likely eventthat the Joint Applicants do riot promptly withdraw their objections
regarding Messrs. Rubin and Barber, it is my plan to file a`sin1ilar motion with the Arizona
Corporation Commission. As I will probably incorporate this new motion into the motion to
compel addressed in my letter to you dated September 3, 2010, I will give the Joint Applicants a
few extra days to respond to both letters. ' 4

.

n

Should I fail to hear back from youi5yg{Monday, September 13, 20]0 regarding these discovery-
related issues, my client will proceed with filing Motions to Compel in Arizona and Colorado.

§ir[}e1~i1yl,/0ur$, `

81104111

I

www. Iubinaudenoch. com
® ®



INC. FOR
IN THE MATTER OF THE JOINT APPLICATION OF QWEST
COMMUNICATIONS INTERNATIONAL, INC. AND CENTURYLINK,
APPROVAL OF INDIRECT TRANSFER OF CONTROL OF QWEST
CORPORATION, EL PASO COUNTY TELEPHONE COMPANY, QWEST
COMMUNICATIONS COMPANY LLC, AND QWEST LD CORP.

and(1)
(2)

INTERVENOR CWA' S:
MOTION TO AMEND THE AUGUST 30 / 2010 INTERIM ORDER;
REQUEST FOR EXPEDITED HEARING REGARDING THE SAME

|

2

3

4 BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

5
DOCKET NO. lOA~350T

6

7

8

9

10

11

12

13

QS
15

16

17

Pursuant to Rules 1400 and/or l502(d) of the

Commission's Rules of Practice and Procedure, intervenor

Communications Workers of America, APL-CIO, CLC ("CWA"), by

and tNrouqh undersigned counsel, respectfully requests the

Hearing Commissioner amend the portion of his August 30,

2010 interim Order in which he found "that the disclosure to18

19

20

21

22

23

2 4

25

26

•
28

the CWA of all ordinary confidential and highly confidential

information in this proceeding should be limited to Mr.

Enoch at this time, provided he signs the appropriate non-

disclosure agreements." As explained below, and as will be

explained in even more detail should a hearing be promptly

scheduled regarding this matter, Mill and' 14 the Interim

Order is premised upon a somewhat flawed and skewed

recitation of the underlying facts involving the Oregon

proceeding in which the actions of attorney Scott J. Rubin's

and expert witness Randy Barber were called into question.



I
4

'1 FACTS

2

3

4

Mr. Rubin is an attorney and consultant who has worked

exclusively on public utility regulatory matters since 1983

when he began working for the Pennsylvania Office of

Consumer Advocate. He worked for that office for more than5

6

7

ten (10) years before opening his own law and consulting

practice in 1994.

8
Rubin has

9

10

During the past twenty-seven (27) years, Mr.

been an attorney, consultant, or expert witness in hundreds

of utility commission proceedings, many of which have

involved the production by utility companies of highly

Mr. Rubin has received Hart-12 confidential information

13

QS
15

16

17

18

19

20

21

22

Scott-Rodino filings, financial models, business plans, and

other highly sensitive documents in at least a dozen merger

proceedings involving energy, telecommunications, or water

utilities and has never publicly disclosed or used any

confidential information outside of the proceeding in which

it was provided. As pointed out in his recently filed

Verified Motion Requesting Pro Had Vice Admission, Mr. Rubin

is a member in good standing of a number of state and

federal bars and, notably, "no discipline or grievance

proceedings have been filed or are pending."

Mr. Barber has been an independent financial consultant23

24 He has been involved in

25

26

4

for more than thirty (30) years.

many types of litigation and has signed confidentiality

agreements (or been bound by protective orders) in several

highly sensitive proceedings involving airlines,

28 2
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l
1

' 1
2

3

4

5
outside of

6

manus actuating, telecommunications, and trucking companies

These proceedings Nave included bankruptcies, mergers and

acquisitions, and litigation in state and federal coir ts.

In all of these cases, Mr. Barber Nag never publicly

disclosed or used any confidential information

the proceeding in which it was provided.

The incident referred to in I'll and 14 the Interim7

8

9

Order involved a proceeding before the Oregon Public

Utilities Commission ("Ore. On May 13, 2009, Verizon

("Veri.zon") and Frontier Communications

PUC")

10 Communications Inc .

Corp. ("Frontier") announced a transaction whereby Verizon

would sell to Frontier Verizon's wire line telecommunications12

13 business in four teen states Verizon and Frontier filed an

QS application with the Ore. PUC on May 29, 2009, seeking

15

16 Rubin

17

approval of the proposed transaction.

Shortly at tar the transaction was announced, Mr .

was jointly retained by the national offices of the

international Brotherhood of Electrical Workers, AFL-CIO,18

19 CLC and the CWA to work with local counsel to represent

20

21

their local affiliates in utility commission proceedings

throughout the United States relating to the proposed

22 transaction

23

24

25

Verizon, Frontier, the labor unions, and other par ties

recognized that some of the information Verizon and Frontier

would be asked to produce during discovery would be highly

confidential business and financial information. On July

68 17, 2009, an Ore. PUC Administrative Law Judge issued a

28 3



'1
2 The

3

4

5

6

7

protective order that established the requirements for the

provision and use of highly confidential information.

protective order defined highly confidential information to

be "competitively sensitive confidential information that

f alls within the scope of ORCP 36(C)(7) ('a trade secret or

other confidential research, development, or commercial

information'), the disclosure of which presents risk of

8 business harm. //

9

10

12

The order also provides, in relevant part,

that "persons who are given access to Highly Confidential

Information may not use or disclose the Highly

Confidential Information for any purpose other than the

purposes of preparation for and conduct of this

13
l l

QS
15

16

17

18

19

20

proceeding...

On June 13, 2009, IBEW and CWA had filed pleadings in a

proceeding pending before the Pennsylvania Public Utility

Commission ("Pa. PUC") related to the proposed transaction

between Verizon and Frontier. CWA and IBEW alleged that the

proposed transaction constituted a change in control of

Frontier (which has various operations regulated by the Pa.

PUC) and, as such, that the Pa. PUC was required to review

21

22

the proposed transaction.

On September 8, 2009, Verizon filed one such pleading

with the Pa. PUC that stated:23

24

25

26

4

Verizon is a publicly held company with a
myriad of shareholders who change daily
as shares are traded, and none of whom
holds more than lo% of Verizon's stock,
let alone the approximately 30% that
would be needed to end up with 20% of
Frontier's stock. Indeed, the Unions d o

28 4
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'1 not claim that
will hold more
stock.

any
than

one person or group
20% of Frontier

2

3

4

5

6

advisors,

April 2009 that, f act,

stockholders would7

8

9

10 the source of the information on

11

12

13

QS
15

The next day, September 9, 2009, Verizon provided a

document in the Oregon proceeding, prepared by Verizon's

that sNowed Verizon had information as early as

in a small group of Verizon

own more than 209 of Frontier's stock if

the proposed transaction were approved. Each page of the

document was stamped "Highly Confidential" but a footnote on

the page of interest listed

that page as coming from public filings with the U.S.

Securities and Exchange Commission.

On September 11, 2009, Mr. Rubin filed a pleading with

the Pa. PUC setting for th that Verizon had information in

its possession showing that, in fact, a small group of its

stockholders would own more than 20% of Frontier if the16

17 transaction were consummated . PUC

18

l(

20

21

The pleading to the Pa.

did not disclose any allegedly confidential information.

indeed, there has been no allegation that Mr. Rubin

disclosed any confidential information at any time.

Fur tier, that pleading did not use any confidential

information. The only information used was (l) the fact22

23

24

25

26

that such a document was in Verizon's possession and

(2) that the document contained information publicly filed

with the Seeurities and Exchange Commission showing that a

small group of Verizon stockholders

of Frontier

would own more than 20%

•
28 5
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2

3

4
Mr. Rubin

5

6

The pleading in Pennsylvania included an affidavit from

Mr. Barber. Mr. Barber prepared the affidavit only at tee

confirming with counsel that the filing the affidavit in Pa.

would not violate the protective order in Oregon.

provided Mr. Barber with an oral legal opinion that, because

no confidential information was being used or disclosed,

there would not be a violation of the Oregon protective7

8 order.

9 Verizon filed a motion with the Oregon PUC on September

Rubin had violated10 17, 2009, alleging, inter al ia, that Mr

the protective order.

12

13

114

As we now know, the Oregon PUC

disagreed with Mr. Rubin's interpretation of the protective

order, and issued an order on October 14, 2009, that found

his use of public information within an allegedly

confidential document constituted a breach of the protective15

16 order Even touch there was no disclosure of any

Rubin had17 confidential information, the PUC found that Mr

18 violated its order by using in a different proceeding the

existence of a confidential document containing public19

20 information 9

21 In summary, neitlwr Mr. Rubin nor Mr Barber ever

22

23

24

25

disclosed any confidential information and they have never

been accused .of doing so. The Oregon proceeding involved a

difference in interpretation of the terms of a protective

order concerning the status of public information contained

within a document that was marked confidential .26

28 6
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'1 Moreover, Mr

2

3

4

5

6

7

Barber never knowingly violated any

provision of a protective order, including the Oregon order.

In Oregon, Mr. Berber sought the advice of counsel and was

assured that his use of public information within a document

marked confidential would not violate the protective order.

That legal advice was later determined to be incorrect, but

that should not be held against Mr. Barber in this or any

8

9 Rubin and Barber are botlu

10

11

12 case

13

QS
15 Further

16 Rubin and

17

18

19

20

21

22

23

other proceeding.

In conclusion, Messrs.

experienced, highly reputable professionals when it comes to

legal matters involving regulated entities, such as in this

The practical effect of the Hearing Commissioner's

Interim Order is to not only deny the CWA its choice of

counsel but, in addition, the ability to present its case in

Colorado in a full and for thrift manner.

compounding the confusion is the fact that Messrs.

Barber are actively assisting the CWA in other jurisdictions

regarding this same proposed merger and, as such, the

Hearing Commissioner's interim Order does not properly

consider the practical problems associated with these

gentlemen getting, and utilizing, this same exact

information through other proper procedural mechanisms.

Lastly, it should be noted that the Hearing Commissioner's

24 Order in this case is likely to be cited in other

25 a basis upon which Messrs. Rubin

ought to be denied the rigiit to review all of the relevant

jurisdictions as and Barber

Si documents and, in a more general sense, engage in their

28 7
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2

3

livelihood. Suffice to say, the Hearing Commissioner ought

to be quite reticent to standby such a ruling without, at a

minimum, having had an opportunity to hear from Messrs.

Rubin and Barber.4

5 REQUESTED RELIEF

6

7

Based upon the foregoing, the CWA respectfully requests

that the Interim Order be amended so as to permit Messrs .

Rubin and Barber the abi l i ty to review and ut i l ize al l  of8

9 the information Mr. Enoch is currently permitted to review.

10

11

12

13

a 4

At a minimum, the CWA respectfully requests the Hearing

Commissioner promptly schedule a hearing in which Messrs.

Rubin and Barber are provided with an opportunity to

explain, and answer pointed questions regarding, the events

addressed in 1111 and 14 the Interim Order. Should the CWA

15

16

17

be permitted an opportunity to promptly address the Hearing

Commissioner's "concerns regarding Mr. Rubin and Mr.

Barber," it is confident that the Hearing Commissioner's

concerns will be alleviated and the Interim Order will be18

19 amended accordingly.

RESPECTFULLY SUBMITTED this let day of September 201020

21

QS

INTERVENOR CWA

23

24

25

26

By: s/Nicholas J. Enoch
Nicholas J. Enoch, NO. 27113
LUBIN 8 ENOCH, P.C.
999 18 Street, Ste. 3000
Denver, Colorado 80202-2499
Telephone: (303) 595~0008
Facsimile: (602) 626-3586
E-mail: nick@luhinandenoch.com
Co-counsel for intervenor CWAQ

28 8
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2

3 admitted pro bar

17815-20364

5

By: s/Scott J. Rubin
Scott J. Rubin, Eel., vice
333 Oak Lane
Blccmeburq, Pennsylvania
Telephone: <570> 387-1893
Facsimile: (570) 387-1894
E-mail: 3cott.j.rubin@qmail.ccm
Cc-counsel for Intervener CWA6

7 CERTIFICATE OF SERVICE

8

9

10

I hereby car tit y that on this 1* day of September,

2010, the foregoing Motion was filed through the PUC E-

filing system.

s/Danette Valencia

12

13

11
15

16

17

18

19

20

21

22
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• OAH Docket No. 11-2500-21391-2
PUC Docket No. P-421, et al./PA-10-456

I

STATE OF MINNESQTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE PUBLIC UTILITIES COMMISSION
i

In the Matter of the Joint Petition for
Approval of Indirect Transfer of Control of
Qwest Operating Companies to Century Link

CWA's RESPONSE TO THE QWEST/CENTURYLINK RESPONSE TO
MOTIONS TO COMPEL

On August 31, 2010, Qwest and CentLuyLink filed a Response to Motions to Compel that

includes within it a request to modify the Protective Order. CWA already has responded to die

substance of the Qwest / Centu1'yLiJ:1k objections, with one exception.

The Response. includes a request to prohibit CWA's out-of-state counsel, Scott Rubin,

and CWA's expert witness, Randy Barber, from having access to certain highly confidential

information. Qwest and Centre/Link base this request on an order issued in an unrelated Oregon

proceeding, and a recent Interim Order iN the Colorado proceeding reviewing this transaction.

Initially, CWA would note that the Colorado order was issued prior to the filing of

CWA's response to the Qwest/Centu.ryLi11l< motion in that case. CWA will be seeldng

reconsideration of that order, so that the Colorado commission will have The benefit of hearing

both sides of the argument.

i
i

z
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I

I
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Some background about the Oregon proceeding, as well as Mr. Rubin's and Mr. Barber's

professional credentials and role in that proceeding, is appropriate.

Scott Rubin is an attorney and consultant who has worked exclusively on public utility

regulatory matters since 1983 when he began worldng for the Pennsylvania Office of Consumer

Advocate. He worked for that office for more than 10 years before opening his own law and

consulting practice 'm 1994.

During the past 27 years, MI. Rubin has been an attorney, consultant, or expert witness in

hundreds of utility commission proceedings, many of which have involved the production by

utility companies ofhighly confidentiail information. Mr. Rubin has received Hart-Scott-Rodino

filings, financial models, business plans, and other highly sensitive documents in at least a dozen

merger proceedings involving energy, teleconnnunications, or water utilities and has never

publicly disclosed or used any confidential infonnadon outside of the proceeding in which itwas

provided.

Randy Barber has been an independent 1'°3nancia1 consultant for more than 30 yeas. He

has been involved in many types of litigation and has signed confidentiality agreements (or been

bound by protective orders) in several highly sensitive proceedings involving airlines,

manufacturing, telecommunications, and trucldng companies, These proceedings have included

bankruptcies, mergers and acquisitions, and litigation in state and federal courts. In all of these

cases, Mr. Barber has'never publicly disclosed or used any confidential information outside of

the proceeding in which it was provided.

The incident referred to in the pleading filed by Qwest and Centu1'yLi.nk involved a
i

proceeding before the Oregon Public Utilities Commission ("Ore. PUC"). Mr. Rubin discussed

l
2 r
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i
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this matter with counsel for Qwest and Centu1'yLink in Minnesota on August 3, 2010, and

provided the substance of the following explanation to them at that time. Since that discussion,

Qwest and CenturyLink have continued to provide Mr. Rubin and Mr. Barber with allegedly

confidential infonnadon.

On May 13, 2009, Verizon Communications Inc. ("Verizoll") and Frontier

Communications Corp. ("Frontier") announced a transaction whereby Verizon would sell to

Frontier Verizon's wireline telecommunications business in fourteen states. Verizon and

Frontier f11ed an application with the Ore. PUC on May 29, 2009, seeldng approved of the

proposed transaction.

Shortly after the transaction was announced, Mr. Rubin was jointly retained by the

national offices of die International Brotherhood of Electrical Workers ("IBEW") and the

Communications Workers of America ("CWA") to work with local counsel to represent their

local afEliates 'm utility commission proceedings throughout the United States relating to the

proposed transaction.

Verizon, Frontier, the labor unions, and other parties recognized that some of the

information Verizon and Frontier would be asked to produce during discovery would be highly

conidentiad business and financial information. On July 17, 2009, an Ore. PUC Administrative

Law Judge issued a protective order that established the requirements for the provision and use of

highly confxdentiad infonnation. The protective order defined highly coniidendal information to

be "competitively sensitive confidential information that falls within the scope of ORCP

36(C)(7) ('a trade secret or odder confidential research, development, or commercial

information' ), the disclosure of which presents risk of business harm.
so The order also provides,

I
i
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in relevant part, that "persons who are given access to Highly Confidential Information may

not use or disclose the Highly Confidential Information for any purpose other than the purposes

of preparation for and conduct of this proceeding
ea

On June13,2009,HBEW and CWA had filed pleadings in a proceeding pending before

the Pennsylvania Public Utility Commission ("Pa.PUC") related to the proposed transaction

between Verizon and Frontier. CWA and IBEW alleged that the proposed transaction

constituted a change in control of Frontier (which has various operations regulated by the Pa.

PUC) and, as such, that the Pa. PUC was required to review the proposed transaction.

On September 8, 2009, Verizon filed one such pleading with the Pa. PUC that stated:

Verizon is a publicly held company with a myriad of shareholders who change
daily as shares are traded, and none of whom holds more than 10% of Verizon's
stock, let alone the approximately 30% that would be needed to end up with 20%
of Frontier's stock. Indeed, the Unions do not claim that any one person or group
will hold more than 20% of Frontier stock.

The next day, September 9, 2009, Verizon provided a document 'm doe Oregon

proceeding, prepared by Verizon's advisors, that showed Verizon had information as early as

April 2009 that, in fact, a small group of Verizon stockholders would own more than 20% of

Frontier's stock if the proposed transaction were approved. Each page of the document was

stamped "Highly Confidential" but a footnote on the page of interest listed the source of the

information on that page as coming from public filings with the U.S. Securities and Exchange

Commission.

On September ll, 2009, MI. Rubin ilea a pleading with the Pa. PUC setting forth that

Verizon had '1nfom:1ation in its possession showing that, in fact, a small group of its stockholders

would own more than 20% of Frontier if the transaction were consummated. The pleading to the E

I
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Pa. PUC did not disclose any allegedly confidential information. Indeed, there has been no

allegation that Mr. Rubin disclosed any confidential infonnation at any time. FuNner, that

a pleading did not use any confidential information. The only information used was (1) the fact

that such a document was in Verizon's possession and (2) that the document contained
l

1
information publicly filed with the Securities and Exchange Commission showing that a small

group of Verizon stockholders would own more than 20% of Frontier.

The pleading in Pa. included an affidavit from Mr.Barber. Mr. Barber prepared the

I
a8davit only after confinnning with counsel that the fililrlg the affidavit in Pa. would not violate

the protective order in Oregon. Mr. Rubin provided Mr.Barber with an oral legal opinion that,

because no confidential information was being used or disclosed, there would not be a violation

of the Oregon protective order.

Verizon filed a motion with the Oregon PUC on September 17, 2009, alleging, inter alia,

that Mr. Rubin had violated the protective order. As we now know, the Oregon PUC disagreed

with Mr. Rubill's interpretation of the protective order, and issued an order on October 14, 2009,

that found his use ofpublic information vvidain an allegedly confidential document constituted a

breach of the protective order. Even though there was no disclosure of any confidential

information, the PUC found that MI. Rubin had violated its order by using in a different

proceeding the existence of a confidential document containing public information.

In summary, neither Mr. Rubin nor Mr. Barber ever disclosed any confidential

information and they have never been accused of doing so. The Oregon proceeding involved a

difference in interpretation of the terms of a protective order concerning the status of public i
I

I

information contained within a document that was marked confidential.
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Moreover, Mr. Barber never knowingly violated any provision of a protective order,

including the Oregon order. In Oregon, Mr. Barber sought the advice of counsel and was assured

that his use of public information vvidajn a document marked confidential would not violate the
l

1

protective order. That legal advice turned out to be incorrect, but dirt should not be held against

Mr. Barber in this or any other proceeding.

WHEREFORE, the Communications Workers of America requests the Administrative

Law Judge to deny CenturyLink's and Qwest's request to prevent CWA's out-of-state counsel

and consultant Boy having access to certain information 'm this proceeding.

GREGG M. COR & ASSOCIATE
LAW OFFICE, P.C.

Dated: September 2, 2010 s/Gregg M. Corwin
Gregg M. Corwin #19033
Cristina Parry Herrera #388146
1660 South Highway 100
508 East Parkdale Plaza Building
St. Louis Park, MN 55416-1534
Tel.: 952-544-7774
Fax: 952-544-7151
gcorwin@goo1'win.com
Cp3lT&h€lT€I8@gcoIwiH.com

COUNSEL FOR CWA
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One Arizona Center
400 Ease: Van Buren Street

Suite 1900
Phoenix, Arizona 85004»Z202

602.382.6000
602.382.6070 (Fax)

www.swlaw.com

_ __ ......=......._._.*.

DENVER

IAS VEGAS

Los ANGELES

Los CABOS

ORANGE COUNTY

Pl-[OENIX

SALT LAwn cm

TUCSON

Jeffrey W. Crockett
602.382.6234

jcrockett@swlaw.com September 14, 2010

VIA HAND-DELIVERY

Nicholas J. Enoch, Esq.
Lubin & Enoch, P.C.
349 North Fourth Avenue
Phoenix, Arizona 85003

\

Re: Confidential and Highly Confidential Supplemental Responses to Integra
Telecom's Second Set of Data Requests to CenturyLink Communications et
al.-Docket Nos. T-010518-10-0194, T-028118-10-0194, T-04190A-10.0194,
T-20443A-10-0194, T-03555A-10-0194 and T~03902A-10-0194O

Dear Mr. Enoch:

Enclosed please find the confidential and highly-confidendal supplemental responses
and attachments of CenturyLink to Integra's Second Set of Data Requests Nos. 2, 22, 41, 47, 52,
59, 77, 78, 111, 142 and 153 which were prev iously withheld pending the execution of  a
protective order in the above-captioned dockets. Given that CenturyLink and Qwest (the "Joint
Applicants") have objected to die Protective Order Exhibits A and B signed by Messrs. Rubin
and Barber, I am providing these confidential and highly confidential responses and attachments
with the condition that they not be distributed to Messrs. Rubin and Barber pending resolution
of the objection by the Joint Applicants. In addition, you may not disclose these conidentid
and highly conidentiad responses and attachmentS to any other person who has not properly
signed an Exhibit A and B to the Protective Order.

Very truly yours,

S L & ILMER

J e

JWC:gdb/enclosures
cc (w/o enclosures): Mark Harper

Kevin Zariing, Esq.
Reed Peterson
Norm Curtright, Esq.

l1979629.1 Snell & Wilmer is a member of LEX MUNDI. The Leadlng Association of Independent Law Flrms.
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One Arizona Center
400 Bas: Van Buren Street

Suite 1900
Phoenix, Arizona 850042202

602.382.6000
602.382.6070 (Fax)
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Jeffrey W. Crockett
602.382.6234

jcrockett@swlqw.com September 13, 2010

Michael W. Patten (via hand delivery)
Roshka DeWulf & Patten, PLC -
400 East Van Buren, Suite 800
Phoenix, Arizona 85004

\

Gregory Metz (via first class mail)
Gray Plant Mooty
500 IDS Center
80 South Eighth Street
Minneapolis, Minnesota 55402

\

-_.. / Re: Confidential and Highly Confidential Supplemental Responses to Integra
Telecom's Second Set of Data Requests to CentulyLink Communications et
al.--Docket Nos. T-010518-10-0194, T-028118-10-0194, T-04190.4.10.0194,
T-20443A.10.0194, T-03555A-10-0194 and T-03902A-10-0194

Dear Mike and Greg:

Enclosed please find the confidential and highly-confidential supplemental responses
and attachments.of CenturyLink to Integra's Second Set of Data Requests Nos. 2, 22, 41, 47, 52,
59, 77, 78, ill, 142 and 153 which were previously withheld pending the execution of a
protective order in the above-captioned dockets. Specifically, the following confidential and
highly confidential attachments are enclosed:

Confidential Attachment Integra-22(c)(l)
Confidential Attachment Integra-22 (c)(2)
Confidential Attachment Integra Supplemental-41
Highly Confidential Attachment Integra Supp1ementad47
Highly Confidential Attachment Integra-52(a)
Highly Confidential Attachment Integra-52(b)
Confidential Attactnnent Integra-59(d)
Confidential Attachment Integra-77
Confidential Attachment Integra-78(d)
Confidential Attachment Integra-111
Confidential Attachment Integra-142

l192B946.2 Snell & Wilmer is = member of LEX MUNDI. The Laadlng Assoclatlon of Independent Law Flrms.
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Messrs. Patten and Metz
September 13, 2010
Page 2

I

Please limit distribution of the enclosed confidential and highly confidential responses
and attachments to only those persons who have properly executed Exhibit A and/or B to the
Protective Order eNtered in these consolidated dockets; 111 addition, please be advised that
Qwest and CenturyLink have objected to the Protective Order Exhibits A and B signed by
Messrs. Rubin and Barber for die Communication Workers of America. Without limitation of
your duties with respect to the Confidential Information under the Protective Order, you must
not disclose Qwest or CenturyLink Confidential information to those individuals. \

Very truly yours,

W
t<7ay ckett

.TWC : gab
Enclosures
cc (w/enclosures):

I

\

Kevin Zarling, Esq.
Reed Peterson, Esq.
Mark Harper
Daniel Pozefsky, Esq.
William Rigsby
Gregory L. Rogers
Rogelio Pena .
Mark DiNunzio
William Haas
Katherine Midge
Maureen Scott, Esq.
Armando Fimbres
Pamela Genung

cc (w/o enclosures) Norm Curtlright, Esq.

....
.

11928946.2
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MPUC Docket No. P-421, et a1./pA-10_456
OAH Docket No. 11-2500-21391-2

STATE oF MINNESOTA
OFFICE oF ADMINISTRATIVE HEARINGS

FOR THE PUBLIC UTILITIES COMMISSION

In the Matter of the Joint Petition for
Approval of Indirect Transfer of Control of
Qwest Operating Companies to
CenturyLink

ORDER REGARDING MOTIONS To
COMPEL FILED BY SPRINT, INTEGRA,

AND THE COMMUNICATIONS WORKERS
oF AMERICA, AND MOTION FDR A

SUPPLEMENTAL PROTECTIVE ORDER
FILED BY JOINT PETITIONERS

The above matter is pending before the undersigned Administrative Law Judge
pursuant to a Notice and Order for Hearing issued by the Minnesota Public Utilities
Commission on June 15, 2010.

On August 11, 2010, Sprint filed a Motion to Compel Qwest and CenturyLink (the
Joint Petitioners) to respond to seventeen information Requests. By letter dated August
20, 2010, Sprint notified the Administrative Law Judge that the Joint Petitioners had
subsequently provided supplemental responses to several of its information Requests
and that only two information Requests remained in dispute. On August 25, 2010, the
Joint Petitioners filed their response to Sprint's Motion to Compel regarding these two
information Requests.

On August 16, 2010, the Communications Workers of America (CWA) filed a
Motion to Compel the Joint Petitioners to respond to eight Information Requests. On
August 23, 2010, Integra Telecom filed a Motion to Compel the Joint Petitioners to
respond to one information Request. On August 31, 2010, the Joint Petitioners filed
their Response to the Motions to Compel of CWA and Integra and a Motion for a
Supplemental Protective Order. On September 2, 2010, the CWA filed a Reply Brief
regarding its Motion to Compel.

On September 8, 2010, oral argument regarding all three Motions to Compel was
heard in the Large Conference Room at the Public Utilities Commission.

On September 13, 2010, Sprint, T-Mobile, and Cbeyond Communications filed a
Joint Response Opposing the Joint Petitioners' Motion for Supplemental Protective
Order. On the same date, Integra, the CWA, and the CLEC Coalit ion also f iled
Responses in Opposition to the Joint Petitioners' Motion for Supplemental Protective
Order. The Joint  Pet it ioners f i led their Reply Brief  regarding the Mot ion for
Supplemental Protective Order on September 15, 2010.
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The OAH record with respect to the Motions closed on September 17, 2010,
when the last submission pertaining to the Motions was received.

Based on all of the files and proceedings in this matter, and for the reasons set
forth in the Memorandum below, the Administrative Law Judge issues the following:

ORDER

IT IS HEREBY ORDERED as follows:

1. Sprint's Motion to Compel the Joint Petitioners to respond to Sprint
information Requests 13 and 14 is GRANTED. The Joint Petitioners shall
provide information responsive to Sprint-13 and Sprint -14 by 4:30 p.m. on
Wednesday, September 22, 2010.

2. integra's Motion to Compel the Joint Petitioners to respond to Request
143 of integra's Second Set of Information Requests is GRANTED. The
Joint Petitioners shall provide information responsive to Integra-143 by
4:30 p.m. on Wednesday, September 22, 2010 (assuming that recipients
have executed Appendix C of the Supplemental Protective Order by that
time).

3. CWA's Motion to Compel the Joint Petitioners to respond to its Information
Requests 1-4, 15, and 24 is GRANTED. CWA's Motion to Compel the
Joint Petitioners to respond to its information Requests 5-6 is GRANTED
IN PART AND DENIED IN PART, as discussed in the Memorandum
below. The Joint Petitioners shall provide information responsive to CWA-
1 - CWA-4, 15, and 24 by 4:30 p.m. on Wednesday, September 22, 2010,
and information responsive to CWA-5 and CWA-6, as modified below, by
4:30 p.m. on Friday, September 24, 2010 (assuming that recipients have
executed Appendix C of the Supplemental Protective Order by those
times).

4. The Joint Petitioners' Motion for Supplemental Protective Order is
GRANTED IN PART AND DENIED IN PART, as discussed more fully in
the Memorandum below.

5. The information produced in response to this Ruling on the integra and
CWA Motions to Compel shall be governed by the Protective Order
previously entered in this case on June 15, 2010, and the attached
Supplemental Protective Order, as appropriate. The Joint Petitioners
shall not be required to automatically provide information responsive
to this Ruling to all parties.

6. The Joint Petitioners' request to restrict dissemination of information to
certain representatives of the CWA is DENIED.

7. The parties shall confer and attempt to reach agreement on what, if any,
adjustments are needed to the schedule set forth in the First Prehearing
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Order as a result of the required production of the additional information
encompassed by this Order. If they are unable to reach agreement, a
telephone conference call will be held to consider the matter.

8. The parties are reminded that Trade Secret Information shall not be
emailed, and Highly Sensitive Trade Secret Information and Highly
Sensitive Trade Secret information Subject to Additional Protection
(as discussed in the June 15, 2010, Proteetive Order and the attached
Supplemental Protective Order) shall not be filed or emailed.

Date: September 21, 2010

_/al Barbara L. Neilson
BARBARA L. NEILSON
Administrative Law Judge

MEMORANDUM

The rules of the Office of Administrative Hearings (OAH) specify that any means
of discovery available under the Rules of Civil Procedure for the District Court of
Minnesota is allowed. The OAH rules further state that a party seeking discovery must
show the discovery is needed for the proper presentation of its case, is not for delay,
and the issues or amounts in controversy are significant enough to warrant the
discovery. A party resisting discovery may raise any objections that are available under
the Minnesota Rules of Civil Procedure, including lack of relevancy and privilege.1 Rule
26.02 of the Minnesota Rules of Civil Procedure permits discovery regarding any
unprivileged matter that is "relevant to the subject matter involved in the pending
action," including information relating to the "claim or defense of the party seeking
discovery or to the claim or defense of any other party." Materials that may be used in
impeachment of witnesses may also be discovered as relevant information.2 It is well
accepted that the discovery rules are given "broad and liberal treatment" in order to
ensure that litigants have complete access to the facts prior to trial and thereby avoid
surprises at the ultimate hearing or trial.3 Administrative Law Judges at the OAH "have
traditionally been liberal in granting discovery when the request is not used to oppress
the opposing party in cases involving limited issues or amounts.

114

The definition of relevancy in the discovery context has been broadly construed
to include any matter "that bears on" an issue in the case or any matter "that reasonably
could lead to other matter that could bear on any issue that is or may be in the case.
As a general matter, evidence is deemed to be relevant if it would logically tend to prove
or disprove a material fact in issue.6 in administrative proceedings, information sought

"5

1 Minn.R. 1400.6700, sub. 2,
2 See, et., Bolds v. Sanders, 261 Minn. 160,111 N.W.2d 225 (1961).
3 See, e.g., Hickman v. Taylor, 329 U.S. 495, 507 (1947), quoted with approval in Jeppesen v. Swanson, 243
Minn. 547, 551, 68 N.W.2d 649, 651 (1955), Baskerville v. Baskerville,75 N.W.2d 762, 769 (1956).
4 G. Beck, M. Goss ran & L. Nehl-Trueman, Minnesota AdministrativeProcedure, § 8.5.2 at 135 (1998).
5Oppenheimer Fund, Inc, v. Sanders, 437 U.S. 340, 351 (1978).
6Boland v. Morrill,270 Minn. 86, 132 N.W.2d 711, 719 (1965).
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in discovery typically is considered to be relevant if the information "has a logical
relationship to the resolution of a claim or defense in the contested case proceeding, is
calculated to lead to such information, or is sought for purposes of impeachment.
Rule 26.02 makes it clear that "[r]elevant information sought need not be admissible at
the trial if the discovery appears reasonably calculated to lead to the discovery of
admissible evidence."8
is not limited by the definition of "relevancy" for evidentiary purposes.9

Accordingly, the definition of "relevancy" for discovery purposes

Rule 26.02 of the Minnesota Rules of Civil Procedure also authorizes a court to
place limitations on the frequency or extent of use of discovery methods if it finds
that... (iii) the burden or expense of the proposed discovery ouWveighs its likely
benefit, taking into account the needs of the case, the amount in controversy, the
parties' resources, the importance of the issues at stake in the litigation, and the
importance of the proposed discovery in resolving the issues.

l110
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The application of these discovery standards in the present case must take into
consideration the nature of this proceeding and whether the information requested
bears on the issues identified by the Commission or could reasonably lead to other
matter that could bear on those issues. The Commission indicated in the Notice and
Order for Hearing that it concurred with the Joint Petitioners' request for expedited
action on their petition, "subject to the requirements of proper record development and
informed decision-making," and requested that the Administrative Law Judge submit her
report by November 30,.2010, "if that can be done consistent with due process, full
evidentiary development, and due deliberation. The Commission specified that the
ultimate issue to be addressed in this case is whether the proposed merger is in the
public interest under Minn. Stat. §§ 237.23 and 237.74, sued. 12, including:

Whether the post-merger company would have the financial,
technical, and managerial resources to enable the Qwest and
CenturyLink Operating Companies to continue providing reliable,
quality telecommunications services in Minnesota,

What impact the transaction would have on Minnesota customers
and on competition in the local telecommunications market, and

What impact the transaction would have on Commission
authority.12

The Commission's Notice and Order for Hearing thus makes clear its intention that the
focus of this proceeding must be on the specific identified issues and that the matter
must proceed in an expeditious fashion to the extent consistent with due process
principles.

•

7 G. Beck, M. Goss ran 8< L. Nehi-Trueman, Minnesota Administrative Procedure, § 9.2 at 146 (1998).
8 Minn. R. Civ. P. 26.02(a).
9 2 D. Herr & R. Haydock, Minnesota Practice 9 (2d Ed. 1985), citing Detailer Brothers v. John Graham
8. Co., 412 F. Supp. 416, 422 (E.D. Wash. 1976), and County of Ramsey v. S.M.F., 298 N.W.2d 40 (Minn.
1980).
lo Minn. R. Civ. P. 26.02(b)(3).
11 Notice and Order for Hearing at 4-5.
12 id. at 2.
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Sprint's Motion to Compel

In its Motion to Compel, Sprint seeks an order compelling the Petitioners to
respond to its Information Requests 13 and 14. Sprint sought the following information
from Qwest and CenturyLink in those requests:

Sprint 13: Provide the interstate switched access charges for the 2009
calendar year for each ILEC legal entity in the state imposed on each of
the affiliated laCs that will be part of the proposed merger (e.g., total
interstate switched access charges Qwest charged CentulyLink affiliated
IXC, total interstate switched access charges CenturyLink charged Qwest
affiliated IXC, etc.). Provide the charges separately by IXC and by ILEC
legal entity.

Sprint 14: Provide the total special access charges for the 2009 calendar
year for each ILEC legal entity in the state imposed on each of the
affiliated laCs that will be part of the proposed merger (e.g., total intrastate
and interstate special access charges Qwest charged CenturyLink
affiliated IXC, total intrastate and interstate special access charges
CenturyLink charged Qwest affiliated loc, etc.). Provide the charges
separately by loC and by ILEC legal entity.

In their responses to these Information Requests, CenturyLink and Qwest
objected to the requests on the grounds that they were not reasonably calculated to
lead to the discovery of admissible or relevant evidence. They indicated that, "[a]s set
forth by the Commission in its June 15th Order, the scope of this proceeding is to
establish whether the merger of the CenturyLink and Qwest parent companies is in the
public interest in Minnesota," and asserted that "[t]his is not the proper forum for
determining the proper level of access rates." Subject to and without waiving its
objections, CenturyLink responded that CenturyLink and each of its affiliates pay and
receive payment from Qwest and each of its affiliates for interstate switched access
services and special access services pursuant to the tariffs filed by each entity with the
FCC. Qwest similarly noted that Qwest and each of its affiliates pay and receive
payment from CenturyLink and each of its affiliates for interstate switched access
services and special access services pursuant to the tariffs filed by each entity with the
FCC. Qwest further indicated that its intrastate special access charges could be found
in its Private Line Transport Services Catalog and provided a website address for that
catalog.

In its Motion to Compel, Sprint generally argues that, because CenturyLink and
Qwest are major wholesalers of access and interconnection, and are also retailers of
the services that use those wholesale inputs, such as long distance and broadband, a
broad view must be taken of their operations in order to assess the effect of the merger
on competition and whether it is in the public interest. Sprint asserts that discovery
regarding access charges is appropriate in light of the Commission's interest in
determining whether the proposed transaction might distort or impair competition.

ts Sprint Request No. 13 and the Responses from CenturyLink and Qwest are attached to Sprint's Motion
to Compel.
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Sprint maintains that questions relating to access revenues are relevant in analyzing the
competitive impacts of the merger and considering whether conditions should be
imposed. it further argues that access rates and revenues have a direct impact on
competition at the Wholesale and retail levels and thus are relevant to the issues raised
in this proceeding. in particular, Sprint contends that the requested information relating
to switched and special access charges is relevant and likely to lead to the discovery of
admissible evidence because such information "will demonstrate the amount of access
charge savings that the merged company will obtain when access charge payments are
merely intracompany payments and are no longer payments from the Qwest entities to
the CenturyLink entitles, and vice versa." Sprint asserts that any access savings can
have an impact on competition because Qwest and CenturyLink will be able to use the
savings to develop and market competitive alternatives in the marketplace. Even
though the Joint Petitioners are not seeking to change access rates in this proceeding,
Sprint contends that they will have the opportunity to do so as a result of the merger and
that a reduction in such costs could affect competition by enabling them to more
aggressively price their products.

In support of its motion, Sprint relied in part upon a discovery order issued by the
Commission in 2009 in connection with Qwest's petition for approval of its Second
Revised Alternative Form of Retail Regulation (AFOR) Plan for 2010-2013.14 In that
proceeding, Sprint sought (among other things) to have Qwest provide: the amount of
interstate switched access revenue Qwest generated in Minnesota in 2008 from
switching, transport, and carrier common line, the billed interstate access minutes
associated with those revenue amounts, and copies of all documents describing or
supporting those amounts.5 Qwest objected to these information requests at least in
part based upon a contention that the interstate information requested was irrelevant.
Qwest asserted that it was not appropriate to allow inquiry into services that were not at
issue in the AFOR proceeding and over which the Commission had no jurisdiction.
Qwest also argued that "an AFOR proceeding cannot be used as a vehicle for a fishing
expedition to gain information that may be of use in other proceedings, such as the
Commission's access reform Rulemaking docket. The Commission ultimately ordered
Qwest to produce, in table format, information relating to the amount of interstate
switched access revenue Qwest generated in Minnesota in 2008 from switching,
transport, and carrier common line and the billed interstate access minutes associated
with those revenue amounts. The Commission found that these requests were relevant
to the subject matter of the proceeding because the information "could be helpful to the
Commission in analyzing the reasonableness of 1) the rates that Qwest has proposed
to charge in its New AFOR Plan and 2) Qwest's request in this docket for authority to
offset, via an increase to local rates, a flat monthly end-use charge or surcharge of
equivalent value, any future reductions in access charge elements." The Commission
found Sprint's request for "all documents" relating to the amount of interstate switched

,,16

14 Order Granting Motion to Compel, in Part, and Setting Procedural Timetable in In the Matter of a
Petition by Qwest Corporation for Approval of its Second Revised Alternative Form of Retail Regulation
AFOR) Plan, PUC Docket No. P-421/AR-09-790 (Oct. 26, 2009).
5 ld. at 3-5.
ye id. at 2-3.
17 id. at 4-5.
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access revenue and billed interstate access minutes to be overbroad and unduly
burdensome, and merely directed Qwest to provide the information in table format.l8

In opposing Sprint's Motion to Compel, the Joint Petitioners again argue that the
information sought by Sprint in Requests 13 and 14 involve interstate services that are
subject to regulation by the FCC, not the Minnesota Public Utilities Commission. The
Joint Petitioners contend that the information sought by Sprint is not relevant to the
determination of any of the issues that are properly in dispute in this proceeding. They
assert that access charge payments will not change after the merger. They also
emphasized that, as noted in the Joint Petition, the transaction "contemplates a parent-
level transfer of control of QCII only" and, after completion of the transaction, "end user
and wholesale customers will continue to receive service from the same carrier, at the
same rates, terms and conditions and under the same tariffs, price plans,
interconnection agreements, and other regulatory obligations as immediately prior to the
Transaction ... The Joint Petitioners also pointed out that they had indicated in
responses to other Sprint discovery requests that the QC entities and the CenturyLink
entities "will continue to charge each other pursuant to switched access and other tariffs
and agreements, and reductions in such payments are not part of the synergy savings
the companies hope to achieve. Because the Joint Petitioners "are not proposing,
and the transaction does not result in any change to access charge rates," the Joint
Petitioners assert that access charges are not relevant to the Commission's review and
consideration of this merger. They maintained that the Commission did not review or
adjust access charges in its prior merger cases involving CenturyLink and Embarq,2°
Frontier and Citizens, or U.S. West and Qwest,22 and noted that any concerns that
Sprint may have regarding intrastate access charge rates could be raised in the
Commission's pending Rulemaking proceeding pertaining to such rates.23

The Administrative Law Judge presiding in the parallel merger proceeding
pending before the Oregon Commission recently denied a similar motion to compel filed
by Sprint in that case.24 However, the Administrative Law Judge presiding in the

1/19

18 id.
19 Joint Petitioners' Response in Opposition to Motion to Compel at 4, Response to Sprint Information
Request No. 47 (attached as Exhibit A to Joint Petitioners' Response).
20 Docket No. P6441 et a1./PA-08-1392.
21 Docket No. p3131, 5316/PA-02-1991 .
22 Docket No. P-3009, 5096, 42t, 3017/PA-99-1192.
23 In the Matter of the Request for Comments of the Minnesota Public Utilities Commission Relating to a
§8ule to Modify State Access Charges, MPUC Docket No. P-999/R-06-51 .

Denying Motion in Part in in the Matter of CenturyLink Inc., Application for Approval of Merger between

ruled that evidence relating to special and interstate access charges that the Joint Petitioners' lLECs

relevant to the issues involved in the Oregon proceeding, reasoning that lLECs are required to place

See Ruling of Administrative Law Judge Dismissing Sprint's Motion to Compel as Moot in Part and

CenturyTeI, Inc., and Qwest Communications International, Inc., UM 1484 (Sept. 7, 2010) (Judge Arlow

charge each others' CLEC affiliates was not reasonably calculated to lead to the discovery of evidence

their competitive operations in fully separated subsidiaries with separate management, technical and

same economic impact upon their operations as they would to an unaffiliated CLEC competitor"). Sprint
notified the Administrative Law Judge on September 17, 2010, that it has filed a motion to certify to the
Oregon Public Utility Commission the question of whether the Administrative Law Judge erred in denying
the motion to compel.

financial staffs and operations, so the access charges which they pay to their ILEC affiliate will have the
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parallel merger proceeding in Washington granted Sprint's motion to compel production
of the access charge information.25

After careful consideration of the competing arguments of the parties, and in light
of the broad definition of relevancy applied in considering motions to compel, the
Administrative Law Judge concludes that Sprint has shown that Information Requests
13 and 14 are reasonably calculated to lead to the discovery of information that is
relevant to the issues in this proceeding. The potential impact of the merger on access
charges and competition is a proper inquiry in this case. Although it is undisputed that
the Commission does not regulate interstate access charges, Sprint has demonstrated
that the information sought bears on (or could lead to other matter that could bear on)
the impact of the merger on Minnesota customers and on competition in the local
telecommunications market. Even if  separate organizational entit ies remain in
existence after the merger, and even if there is not any current intention to change the
access charges to subsidiaries, the manner in which the access charges are recognized
or handled after the merger may create efficiencies or cost reductions that could affect
competition in Minnesota.

Accordingly, Sprint's Motion to Compel is granted. The Joint Petitioners' Motion
for a Supplemental Protective Order did not encompass these documents, and they
shall be provided by no later than Wednesday, September 22, 2010, in accordance with
the terms of the Protective Order entered by the Commission on June 15, 2010.

integra's and CWA'sMotions to Compel Production of Documents filed under the
HSR Act

In its Motion to Compel, Integra seeks an order requiring CenturyLink to produce
documents responsive to Request No. 143 of Integra's Second Set of Information
Requests:

Integra 143. Refer to page 6 of CenturyTel lnc.'s Form S-4, dated June 4,
2010. Provide a copy of the requisite notice, report forms, and any other
documents (including supplemental filings) filed by CenturyLink and Qwest
under the Hart-Scott-Rodino (HSR) Act with the Department of Justice and
the Federal Trade Commission.

See Order Granting in Part and Denying in Part Sprint Nextel Corp.'s Motion to Compel Joint
Applicants to Respond to Data Request in In the Matter of the Joint Application of Qwest Communications
International and Century TeI, Inc. for Approval of Indirect Transfer of Control of Qwest Corporation,
Qwest Communications Company LLC, and Qwest LD Corp., UT-100820 (Sept. 10, 2010) (Judge

Friedlander ruled that the Washington Commission's examination of a merger's impact on the public
interest includes the impact on competition at the wholesale and retain level, including whether the
transaction might distort or impair the development of competition, and determined that the impact of the
CenturyLink/Qwest merger on access charges and competition is within the purview of the Commission's

examination, Judge Friedlander further found that Joint Applicants' argument that interstate data was
irrelevant because the Washington Commission does not regulate interstate telecommunications services
was misplaced in light of the ability of a party to request discovery of inadmissible information, including
information relating to activities outside the jurisdiction of the Commission, so long as the information is
reasonably calculated to lead to admissible evidence).

25



In its response to this Information Request, CenturyLink stated:

CenturyLink objects to this request insofar as it is not relevant to the
subject matter of this action and is not reasonably calculated to lead to the
discovery of admissible evidence. The filings prepared by CenturyLink as
required by the HSR Act  are specif ica l ly designed to provide the
Department of Justice and the Federal Trade Commission the information
that it requires to analyze the merger on a national level addressing
specific federal antitrust issues. This is not the proper jurisdiction for such
an analysis. In addition, the information requested is highly confidential,
commercially sensitive information the release of which, particularly t
CenturyLink's competitors such as Integra, would cause irreparable
competit ive harm to CenturyLink, the impact of  which would not be
mitigated by the terms of the Protective Order.

Similarly,  in i ts Motion to Compel,  the CW A seeks to compel Qwest and
CenturyLink to respond to two similar information Requests requesting the companies'
filings under the HSR Act:

CWA 1. Please provide all documents submitted by or on behalf of Qwest
to the U.S. Department of Justice and the Federal Trade Commission
pursuant to the requirements o f  the Hart-Scott-Rodino Anti-Trust
Improvements Act, as amended.

CWA 2. Please provide all documents submitted by or on behalf  of
CenturyLink to the U.S. Department of Justice and the Federal Trade
Commission pursuant to the requirements of the Hart-Scott-Rodino Anti-
Trust Improvements Act, as amended.

In their responses to these CWA Information Requests, Qwest and CenturyLink
objected to providing the requested documents on the same grounds that were noted in
response to Integra's Request No. 143.

To date, CenturyLink has not produced any of  the HSR documents in the
Minnesota proceeding.

Relevancy of HSR Documents

Based on brief document descriptions provided by CenturyLink in connection
with an in camera review performed in the Arizona proceeding, Integra argues that a
number of documents included in CenturyLink's filing under the HSR Act are potentially
relevant to the wholesale issues in which integra and other CLECs in this matter are
interested. Integra contends that these documents address CenturyLink's plans relating
to wholesale markets, potential product offerings and opportunities in unspecif ied
"market segments," CenturyLink's staffing and sales approach regarding Enterprise
Business marketing, and the impact on CenturyLink revenues of intrastate access
reductions. integra asserts that these documents may be relevant to wholesale
customers, CenturyLink's plans for the wholesale market, or the potential impact that
financial pressures on the merged company may have on wholesale services.
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CWA similarly argues with respect to its information Requests 1 and 2 that it is
likely that the filings made by the Joint Petitioners under the HSR Act contain
information that is directly relevant to the issues involved in this proceeding, such as
basic information about the companies and the transaction, analyses of the costs and
benefits of the proposed transaction, issues addressed by officers, directors, and
advisors when deciding whether or not to enter into the proposed transaction, the
financial fitness of CenturyLink, synergy savings that may be produced by the proposed
transaction, and potential impacts on employment, pricing, and in-state services. The
CWA asserts that CenturyTel and Embarq provided their HSR files to the CWA without
objection in connection with the 2008 proceedings in Pennsylvania involving the merger
of CenturyTel and Embarq to form CenturyLink.26 The CWA also noted that, in 1999,
the Montana Public Service Commission compelled Qwest to produce its HSR filings in
connection with the Qwest-U.S. West merger proceedings." Moreover, the CWA
contends that the Joint Petitioners provided their HSR filings to staff and public counsel
in the pending proceeding before the Washington Utilities and Transportation
Commission, which suggests that the Joint Petitioners agree that the information is
relevant.

H28

In response to the Integra and CWA motions to compel seeking access to the
HSR documents, the Joint Petitioners contend that the HSR information is not relevant
to the issues in the current proceeding because it addresses how CenturyLink intends
to compete after the merger, and not the impact that the merger itself would have on
Minnesota Customers or local competition. They indicated that the HSR documents
disclose such matters as the Joint Petitioners' "plans for developing and rolling out
competitive products" and "analyses of competition in their markets and how to
successfully meet that competition in the future. They further stated that the HSR
documents include "detailed and specific data relating to customer profile information
including market segmentation, churn data, marketing and retention strategies, market
shares and trends, penetration rates, product development and trends, product rollout
and launch dates, marketing plans, financial assumptions and projections relating to
specific product rollouts and market launches, company staffing and sales approach by
product a`nd market area, and long-range company strategic plans. They argue that
the HSR documents "have already served their required purpose" because Federal
Trade Commission and the U.S. Department of Justice have completed their analysis of
the documents and have determined that the proposed merger does not require any
further anti-trust review." They further contend that the Commission's consideration in
the present proceeding relies upon an analysis of the local telecommunications
marketplace, and not a consideration of potential impact on the entire national
economy, and argue that the subject matter of the present case thus is separate and
distinct from that considered by the FTC and DOJ under the HSR Act.

,,29

26 See Ex. 3 attached to CWA's Motion to Compel.
27 Joint Application of Qwest Communications Corporation, et at., and US West Communications, inc.,
1999 Mont. PUC LEXIS 121 (Dec. 14, 1999).
28 Joint Petitioners' Response to Motions to Compel at 4.
29 ld. at 9, see also Affidavit of Jeff Glover, ii 3, and Affidavit of Timothy J. Goodwin, ii 3 (attached as
Attachments 2 and 3 to Joint Petitioners' Motion for Supplemental Protective Order).
90 Response at 8, see 75 Fed. Reg. 47810.
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Finally, the Joint Petitioners indicated that they are unaware of any instance in
which HSR filings have been produced or considered by the Commission in evaluating
a telecommunications or other merger approval request. They acknowledge that such
information was produced in the Pennsylvania CenturyTel/Embarq Merger but asserted
that the disclosure was made under very stringent confidentiality protections. The Joint
Petitioners acknowledge that they have produced HSR documents in the parallel
proceeding in Washington involving the CenturyLink/Qwest merger, but emphasize that
the protective order in that proceeding limits disclosure of "highly confidential
information" including HSR information to parties' outside counsel and outside experts.
The Joint Petitioners indicated in their Response in Opposition to the CWA and integra
motions that "the HSR documents or other confidential information discussed in this
Motion have only been produced to outside counsel/outside experts or regulatory 'staff
eyes only' in other states considering this transaction consistent with the disclosure
protections requested in this Response and the accompanying Motion for Supplemental
Protective Order."3

The Administrative Law Judge concludes that Integra Information Request 43
and CWA information Requests 1 and 2 are reasonably calculated to lead to the
discovery of information that is relevant to the issues raised in this proceeding. Based
upon the Joint Petitioners' description of the contents of the HSR documents, it appears
that the documents contain information that bears on (or could lead to other matter that
could bear on) the impact of the transaction on Minnesota customers and on
competition in the local marketplace. As discussed in further detail below, the
information provided shall be governed by the Protective Order previously entered in
this case on June 15, 2010, and the attached Supplemental Protective Order, as
appropriate.

Remainder of CWA's Motion to Compel

In its Motion to Compel, the CWA also argued that the Joint Petitioners should be
compelled to produce documents responsive to six other Information Requests: CWA
Requests 3, 4, 5, 6, 15, and 25. These requests are discussed below.

Appendices to the Merger Agreement (CWA Information Request No. 3)

In Request No. 3, the CWA requested the following information:

CWA 3. Please provide all non-public documents which are part of the
April 21, 2010 Agreement , and Plan of Merger Among Qwest
Communications International, inc., CenturyTel, Inc. and SB44 Acquisition
Company, including any attachments, appendices and disclosure letters.

The Joint Petitioners objected to this request on the grounds that "the information
requested is highly confidential, commercially sensitive information the release of which
would cause irreparable harm to [the Joint Petitioners], such that even the Protective
Order would not be sufficient to mitigate the impact."

at Id. at 11, n. 15.
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In its Motion to Compel, the CWA points out that the public portion of Articles III
of the merger agreement states that CenturyLink and Merger Sub "jointly and severally
represent and warrant to Qwest that the statements contained in this Article Ill are true
and correct except as set forth in the CenturyLink SEC Documents filed and publicly
available after January 1, 2010 ... or in the disclosure letter delivered by CenturyLink to
Qwest at or before the execution and delivery by CenturyLink and Merger Sub of this
Agreement .... The CWA maintains that a similar caveat by Qwest appears at the
beginning of Article IV of the merger agreement. Accordingly, Articles Ill and IV contain
representations that can be contradicted or nullified by information contained in the non-
public disclosure letters. The CWA argues that the true nature of the merger agreement
cannot be known without access to the non-public attachments, and urges that the
production of those documents be compelled.

In their response in opposition to the Motion to Compel, the Joint Petitioners
indicated that the information responsive to this request consists of due diligence letters
prepared for Qwest and CenturyLink as a basis for their consideration of approval of the
merger. They contend that the letters contain attorney-client privileged information,
information concerning third parties that they are prohibited by law or contract from
disclosing, and one note describing a new product line. They maintain, without further
explanation, that "this information is extraordinarily sensitive information which would
cause irreparable harm to the Joint Petitioners if improperly used or disclosed.
However, Joint Petitioners stated that they would be prepared to produce copies of
these documents (with privileged information, third-party information, and the product
line notation redacted) under the "outside counsel/outside experts" designation they
urge in their Motion for Supplemental Protective Order.

1,39

The Administrative Law Judge concludes that the information sought in CWA 3 is
reasonably calculated to lead to the discovery of information that is relevant to the
issues raised in this proceeding. Because Qwest and CenturyLink are asking for
approval of the transaction, it is logical that the entire merger agreement (except
material appropriately deemed privileged) should be produced in order for the
Commission and the parties to understand the full nature of that agreement. As
discussed in further detail below, the information provided shall be governed by the
Protective Order previously entered in this case on June 15, 2010, and the attached
Supplemental Protective Order, as appropriate.

Presentations to Boards of Directors and Other Documents
(CWA Information Requests 5 and 6)

In Requests 5 and 6, the CWA sought information relating to specific
presentations that were made to the Joint Petitioners' Boards of Directors and other
documents that were referenced in the Joint Petitioners' proxy statement filed with the
Securities and Exchange Commission:

CWA 5. To the extent not provided in the Hart-Scott-Rodino filings,
please provide all materials developed by or for CenturyTel and/or Qwest
for presentation to their respective Board of Directors and the separate

32 Joint Petitioners' Response to Motions to Compel at 14.
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Qwest Transaction committee (including backup documentation and
underlying computations), and notes taken at the following meetings, as
identified in the June 4, 2010 CenturyLink S-4 filing:

a) The November 18, 2009 CenturyLink Board of Directors
meeting (p. 34).

b) Mr. Post's January 9, 2010 communication with CenturyLink
Board of Directors (p, 34).

C) The January 19, 2010 CenturyLink Board of Directors [sic]
(p. 34).

d) The February 17 and 18, 2010 Qwest Board of Directors
meeting (p. 34).

e) The February 23, 2010 CenturyLink Board of Directors
meeting (p. 35).

f) The March 15, 2010 joint special meeting of the Qwest
Board of Directors and transaction committee, including the
presentations by Mr. Mueller and Lazard (p. 36).

Q) The March 18, 2010 Qwest Board of Directors meeting,
including management's updated presentation regarding
Qwest's long-range plan (p. 36).

h) The March 22, 2010 meeting of the Qwest Board of
Directors transaction committee, including the presentation
by Lazard (p. 36).

i) The March 29, 2010 meeting between the Qwest transaction
committee and representatives of Perelia Weinberg (p. 37).

D The March 31, 2010 meeting of the Qwest Board of
Directors and Qwest senior management, including reports
by Mr. Mueller and Qwest management (p. 37).

k) The April 1, 2010 meeting between the Qwest transaction
committee and representatives of Perella Weinberg,
including Perella Weinberg's report (p. 37).

I) The April 4, 2010 meeting between the Qwest transaction
committee and representatives of Perella Weinberg,
including any Perella Weinberg report (p, 37).

m) The April 5, 2010 meeting of the Qwest Board of Directors,
including the Perella Weinberg presentation and the report
that Lazard provided to the Board prior to this meeting (p,
37-38).

| l l
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H) The April 5, 2010 telephone conversation between members
of the Qwest transaction committee and Mr. Mueller (p. 38).

o) The April 12, 2010 meeting of  the CenturyLink Board of
Directors (p. 38).

9) The April 14 and 15, 2010 meeting of the Qwest Board of
Directors, including Qwest management's update and
Qwest's f inancial advisors "detailed presentation of  the
strategic rat ionale for the proposed combination with
CenturyLink, including potential opportunities for synergies"
(p, 39).

q) The Apri l  19,  2010 meet ing between Patrick J.  Mart in
(Qwest's lead independent director and chairman of the
transaction committee) and Mr. Post (p, 39).

r) The April 19, 2010 meeting of  the CenturyLink Board of
Directors, including management's detailed review of their
"due diligence findings" and "various sensitivity analyses,"
CenturyLink's f inancial advisors' review of "the potential
impact of the transaction," and Mr. Post's report (p. 39).

S) The April 21, 2010 meeting of  the CenturyLink Board of
Directors, including any reports or analyses from its senior
management and its financial advisors (p. 40).

t) The April 21, 2010 meeting of the Qwest Board of Directors,
including any reports or analyses from its senior
management and its financial advisors (p. 40).

CWA 6. To the extent not provided in the Hart-Scott-Rodino filings,
please provide copies of all materials developed in preparation for
or exchanged at, and notes taken at the following meetings or
telephonic conversations, as described in the S-4:

a) The Qwest management September 2009 "periodic review
and assessment of Qwest's financial strategic alternatives"
(p, 33).

b) The October 2, 2009 meeting between Glen F. Post, III and
Edward A. Mueller (p. 34).

C) The November 11, 2009 meeting between CenturyLink and
Qwest senior management teams (p. 34).

d) November and December 2009 telephone conversations
between Mr. Post and Mr. Mueller (p, 34).
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e) The December 20 and December 21
between Mr. Post and Mr. Mueller (p. 34).

1 2009 meetings

f) The telephone conversation occurring "on or about February
26, 2010" between Mr. Post and Mr. Mueller (p. 35).

Q) The March 2, 2010 discussion between Mr. Post and Mr.
Mueller (p. 35).

h) The March 5, 2010 meeting between certain of
CenturyLink's financial advisors and representatives of
Qwest's financial advisor, Lazard (p. 35).

i) The March 8, 2010 communication between certain of
CenturyLink's financial advisors and Lazard (p. 35).

D The March 8, 2010 communication between Mr. Post and
Mr. Mueller (p. 35).

k) The "non-public information" exchanged by CenturyLink and
Qwest as "part of their respective due diligence
investigations" (p, 35).

I) The March 11, 2010 Qwest senior management presentation
to members of CenturyLink's senior management (p, 35).

m) The March 12, 2010 telephone call from Mr. Post to Mr.
Mueller (p. 35).

n) The March 16, 2010 telephone conversation among Lazard,
Deutsche Bank and Morgan Stanley (p. 36).

<>) The March 23, 2010 presentation by members of Qwest
senior management to members of CenturyLink senior
management and CenturyLink financial advisors (p. 37).

p) The March 26, 2010 discussion between Mr. Post and Mr.
Mueller (p. 37).

q) The April 1, 2010 meeting between the senior management
of Qwest and CenturyLink, including CenturyLink's
presentation to Qwest management and its financial
advisors (p. 37).

r) The telephone calls and in-person meetings during the week
of April 5, 2010 among experts for Qwest and CenturyLink to
discuss various due diligence matters (p. 38).

S) The April 7, 2010 discussion between Mr. Post and Mr. Miller
(p, 38).
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f) The April 8, 2010 discussion between Mr. Post and Mr. Miller
(p. 38).

U) The April 9, 2010 discussion between Mr. Post and Mr. Miller
(p, 38).

V) The April 12, 2010 discussion between Mr. Post and Mr.
Miller (pp. 38-39).

The Joint Petitioners initially objected to CWA-5 and CWA-6 on the ground that
the request for "all" documentation relating to the referenced items is overly broad,
unduly burdensome and excessively time consuming. They also objected to the
requests insofar as the information requested is highly confidential, commercially
sensitive information, and claimed that the release of the information would cause
irreparable harm if  the provisions of the current Protective Order are not revised.
Finally, they contended that the substance of the referenced meetings is accurately and
fairly disclosed in the S-4 and amended S-4 filings that were made on July 16, 2010,
and alleged that "risking disclosure or misuse of this most sensitive information is not
required in order to provide the Commission with full and fair information concerning the
consideration of the proposed merger."

The CWA contends that the documents requested in Information Requests 5 and
6 appear to reflect critical points of analysis and decision that contributed to the Joint
Petit ioners' decision to enter into the merger agreement and may disclose the
expectations and analyses of the off icers and directors of CenturyLink and Qwest
concerning the financial effects of the transaction, anticipated synergy savings, changes
to pricing or service quality, integration processes and timelines, and other relevant
aspects of the proposed transaction. CWA contended that it is evident f rom the
summaries in the proxy statement filed with the SEC that the documents are relevant to
such issues as financial fitness, synergy savings, and operational systems integration.
It asserted that the Joint Petitioners are required to produce the full documents and not
merely summaries. in response to CWA's Motion to Compel, the Joint Petitioners
continue to argue that these inquiries are overreaching, burdensome and unnecessary
in light of the information that has already been disclosed in the S-4. They contend that
the CWA has not demonstrated the potential relevance of these requests to the issues
in this proceeding, and assert that the requests are merely a "fishing expedition."

The Administrative Law Judge concludes that CWA information Requests 5 and
6 are reasonably calculated to lead to the discovery of admissible evidence because the
requested documents contain information that bears on (or could lead to other matter
that could bear on) whether the post-merger company would have the f inancial,
technical, and managerial resources to enable the Qwest and CenturyLink Operating
Companies to continue providing reliable, quality telecommunications services in
Minnesota, and potential effects of the transaction upon Minnesota consumers and
competitors. However, both requests are overly broad and unduly burdensome with
respect to (1) the request for "all materials" relating to the described events, since that
request potentially would encompass drafts that were ultimately not used, and (2) the
request for all notes taken at the specified meetings or during the specified telephone
conversations, since compliance with that request would necessitate approaching each
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attendee or participant to obtain their informal notes. Therefore, the Motion to Compel
is granted only with respect to production of the final version of materials developed by
or for CenturyTel and/or Qwest for presentation to their respective Board of Directors
and the separate Qwest Transaction committee or exchanged on the specified dates
and by the specified individuals (including backup documentation and underlying
computations), and formal minutes or reports relating to the specified meetings or
conversations. As discussed in further detail below, the information provided shall be
governed by the Protective Order previously entered in this case on June 15, 2010, and
the attached Supplemental Protective Order, as appropriate.
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Financial Models and Forecasts (CWA Information Requests 4 and 15)

CWA's Information Requests 4 and 15 sought certain information relating to
financial forecasts for the Joint Petitioners after the merger:

CWA 4. Please provide fully enabled copies of any computer spreadsheet
models, developed by or for CenturyLink and/or Qwest, projecting the
future operating and financial prospects of the combined firms.

CWA 15. The CenturyLink S-4, at page 95, presents a summary of an
internal financial forecast prepared by Qwest management for Qwest on a
standalone basis, for the years 2010 through 2013. To the extent not
previously furnished, please provide full copies of the spreadsheet
models, analyses and backup documents and calculations for these
forecasts.

The Joint Petitioners objected to CWA-4 and CWA-15 on the grounds that the
information sought is highly confidential, commercially sensitive information the release
of which would cause irreparable harm to CenturyLink and/or Qwest. They also
asserted that the CWA's request in CWA-4 for "any" computer spreadsheet models was
overly broad and unduly burdensome. Qwest further maintained that the internal
financial forecasts requested in CWA-15 "were not prepared with the assistance of, or
reviewed, compiled or examined by, independent accountants," and "were not prepared
with a view toward public disclosure [or] ... with a view toward compliance with
published guidelines of the SEC, the guidelines established by the American Institute of
Certified Public Accountants for preparation and presentation of financial forecasts, or
GAAP." Accordingly, Qwest argued that "information beyond what was provided in the
S-4 and amended S-4 statement is not relevant or helpful to the Commission's
consideration of the proposed transaction."

The CWA asserted that the requested information is relevant to show the
financial effects of the merger and explained that it seeks fully-enabled electronic
spreadsheet files rather than printed copies because the electronic files would allow the
parties to evaluate the underlying assumptions and formulas used in the model. The
CWA acknowledged that the financial models are highly confidential and noted that it
did not object to their designation as such under the Protective Order. While the Joint
Petitioners are willing to provide outside counsel and outside experts with copies of the
financial documents that were shared with the Boards of Directors and are relevant to
the proceeding, they objected to providing a fully-enabled computer tool. They contend
that the electronic version would not be relevant because it would contain information
and manipulations that were not provided to the Boards of Directors or officers.

The Administrative Law Judge is persuaded that CWA Information Requests 4
and 15 are reasonably calculated to lead to the discovery of admissible evidence. It is
evident that the requested information is relevant to whether the post-merger company
would have the financial resources to enable the Qwest and CenturyLink Operating
Companies to continue providing reliable, quality telecommunications services in
Minnesota. Because the issues in this proceeding include the financial effects of the
merger and not merely what the directors and officers of the Joint Petitioners were told,
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the CWA's request for a fully-enabled electronic version of the spreadsheet files is
reasonable to permit discovery of the assumptions and formulas used in preparation of
the forecasts. As discussed in further detail below, the information provided shall be
governed by the Protective Order previously entered in this case on June 15, 2010, and
the attached Supplemental Protective Order, as appropriate.

Projected Free Cash Flow and Dividend Policy (CWA information Request 24)

CWA's Information Request No. 24 sought information relating to the merged
companies' free cash flow and expected dividend policy:

CWA 24.33 Regarding the "Strategic Considerations" cited under the
CenturyLink Board of Directors' "Reasons for the Merger," the CenturyLink
S-4 at page 41 lists as one of the "significant strategic opportunities"
provided by the proposed merger, "the expectation that the combined
company will have a strong financial profile, with unadjusted pro forma
2009 revenues of $19.8 billion and free cash flow of $3.4 billion,
anticipated positive impacts on CenturyLink's free cash flow per share
upon the closing of the proposed merger (exclusive of integration costs), a
sound capital structure, and an improved payout ratio with no anticipated
change in CenturyLink's policy of returning significant dividends to
shareholders ..

a) Please provide any documents, analyses, models or notes not
already furnished, regarding the projected free cash flow of the
combined companies and why that obviates any anticipation of a
change in CenturyLink's policy of returning significant dividends to
shareholders.

b) Has CenturyLink evaluated the circumstances under which
reduction in dividends might be indicated? If yes, please explain.

a

C) Has CenturyLink performed any sensitivity analyses of the project
performance of the combined companies as such performance
could impact the sustainability of CenturyLink's dividend policy? If
yes, please explain and please provide copies of any such
analyses.

CenturyLink objected to CWA-24 on the grounds that the request for specific
information regarding CenturyLink's future dividends is not relevant to the subject matter
of this proceeding or reasonably calculated to lead to the discovery of admissible
evidence. CenturyLink further objected on the grounds that the information requested is
highly confidential, competitively sensitive information the release of which would cause
irreparable harm.

as During the motion argument, the CWA acknowledged that its motion papers contained a typographical
error and clarified that its Motion to Compel related to ReqUest No. 24, not 25.

III
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The CWA argues that the information requested in CWA-24 is directly related to
the financial fitness of the proposed acquiring company, whether it will be able to
maintain its investment grade bond rating, and how it will weigh its obligations to the
public as opposed to the desires of its shareholders and related issues. The CWA
contends that these information Requests are relevant to the financial fitness of
CenturyLink and will permit the Commission to evaluate whether Qwest will suffer
financial harm as a result of the transaction. It asserts that an examination of the
financial information developed by Qwest and CenturyLink and presented to their
boards during the timeframe when the decision to enter into the transaction was made
is an appropriate starting point for the assessment of the financial effects of the merger.

The Joint Petitioners assert that the information responsive to CWA-4 and CWA-
15 contains extremely detailed analysis and information about the Joint Petitioners'
projected financial situation, and that disclosure of this information to competitors and
other adversaries would potentially jeopardize their ability to execute their business
plans and compete effectively. However, they indicated that, if the information were
disclosed only to the parties' outside counsel and outside experts as proposed in their
Motion for Supplemental Protective Order, the information would be adequately
protected. in any event, Joint Petitioners argued that they should not be required to
produce "fully enabled" copies of computer spreadsheets. They noted that the
spreadsheets reflect the actual information provided to the board and maintain that the
CWA has not demonstrated any need to obtain "fully enabled" electronic versions that
could be manipulated by CWA or other parties.

With respect to CWA-24, the Joint Petitioners argue that whether CenturyLink
pays a dividend, the amount of the dividend, and the effect of the merger on the
dividend "are matters between CenturyLink and its shareholders" and contend that
CenturyLink's dividend policy is irrelevant to any of the issues delineated by the
Commission in the Notice of Hearing.

The Administrative Law Judge concludes that the information requested in CWA
information Request No. 24 is relevant to whether the post-merger company would
have the financial resources to enable the Operating Companies to continue providing
reliable, quality telecommunications services in Minnesota and, as such, is reasonably
calculated to lead to the discovery of admissible evidence. As discussed in further
detail below, the information provided shall be governed by the Protective Order
previously entered in this case on June 15, 2010, and the attached Supplemental
Protective Order, as appropriate.

l lai
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Protective Order Issues

Protective Order Currently in Place

The Protective Order that is now in effect in this proceeding was issued by the
Commission on June 15, 2010, when the Notice of and Order for Hearing was issued,
and was the result of negotiations between the Joint Petitioners and the Department of
Commerce. It is very similar to the other Protective Orders that generally have been
issued in telecommunications proceedings in Minnesota.

The Protective Order has two categories of protection for "Trade Secret
Information" and "Highly Sensitive Trade Secret information." Trade Secret information
is defined as data that is the subject of reasonable efforts to maintain its secrecy and
"derives independent economic value, actual or potential, from not being generally
known to, and not being readily ascertainable by proper means by, other persons who
can obtain economic value from its disclosure or use. The Protective Order limits
access to Trade Secret information to: "(1) attorneys employed or retained by the party
in the Proceedings and the attorneys' staff, (2) experts, consultants and advisors who
need access to the material to assist the party in the Proceedings, (3) only those
employees of the party who are directly involved in these Proceedings, provided that no
such employee is engaged in the sale or marketing of that party's products or
$el'Vi0€$."35

,,34

"36
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Highly Sensitive Trade Secret information is described in the Protective Order as
including "information regarding the market share of, number of access lines sen/ed by,
or number of customers receiving a specified type of service from a particular provider
or other information that relates to a particular provider's network facility location detail,
revenues, costs, and marketing, business planning or business strategies. A party is
authorized to designate "certain competitively sensitive" trade secret information as
Highly Sensitive Trade Secret information based upon a good faith determination that
the party "would be competitively disadvantaged by the disclosure of such information to
its competitors."37 The Protective Order indicates that the designation must be limited to
"information that truly might impose a serious business risk if disseminated without the
heightened protections provided in this section. The Order permits disclosure of
Highly Sensitive Trade Secret information to "(1) a reasonable number of in-house
attorneys who have direct responsibility .for matters relating to Highly Sensitive Trade
Secret information, (2) three in-house experts, and (3) a reasonable number of outside
counsel and outside experts."39 The Protective Order further requires that Highly
Sensitive Trade Secret information "may not be disclosed to persons engaged in
strategic or competitive decision making for any party, including, but not limited to, the
sale or marketing or pricing of products or services on behalf of any party.

,,40

34 Minn. Stat. § 13.37, sued. 1(b), June 15, 2010, Protective Order at 2, 5.
as June 15, 2010, Protective Order at 3.
" m a r
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The June 15, 2010, Protective Order contains a small company exception for
companies with less than 5,000 employees that permits disclosure of Trade Secret
information and Highly Sensitive Trade Secret information to (1) the company's
counsel or, if not represented by counsel, a member of the company's senior
management, (2) the company's employees and witnesses, and (3) independent
consultants acting under the direction of the company's counsel or senior management"
who are directly engaged in the proceeding."" However, the Order specifies that such
persons "do not include individuals primarily involved in marketing activities for the
company" unless prior authorization from the party producing the information is obtained
or the Administrative Law Judge or Commission so orders.42

Joint Petitioners' Motion for Supplemental Protective Order

The Joint Petitioners indicated in their Response to the Integra and CWA Motions
to Compel as well as in their separate Motion for a Supplemental Protective Order that
their primary objection to the integra and CWA information Requests involved in these
Motions to Compel is that much of the information sought43 contains extremely sensitive
proprietary business and competitive information that "goes to the heart of Joint
Petitioners' financial status and market strategies."44 The Joint Petitioners maintain that
disclosure of such information is not sufficiently protected by the Protective Order that is
currently in place. Specifically, the Joint Petitioners maintain that if the information
responsive to the Integra and CWA Information Requests is disseminated to
competitors or other adversarial interveners in this docket without further protections,
those parties will have knowledge of Joint Petitioners' most confidential commercial
strategies. They point out that, under the current Protective Order, in-house counsel, in-
house experts, and officers and employees of companies falling within the small
company exception would have access to the information. in the view of the Joint
Petitioners, the fact that many of the lntervenors fall within the small business exception
to the current Protective Order creates an unreasonably high potential for inadvertent or
intentional misuse of the information they provide.

The Joint Petitioners allege that, even if the designated individuals are not
involved in marketing or competitive decision-making at the present time, there is no
assurance that these employees do not have an indirect role in those areas or that they
will not become involved in those areas in the future. They further argue that no
adequate recourse would be available if sensitive information was disclosed in violation

41 id. at 10.
42 ld. at 10 (emphasis in original).

In Attachments 1 and 2 to the Joint Petitioners' Response to the Motions to Compel filed by the CWA
and Integra, CenturyLink briefly describes 27 HSR documents that it believes should be restricted to
disclosure to parties' outside counsel and outside experts only, and 12 HSR documents it believes should
be restricted to disclosure to DOC and Commission staff only, upon request. in Attachment 3, Qwest
listed its HSR documents with a column designating the confidential category of each document. Of the
documents on Qwest's list, 33 were identified as involving Trade Secret information, 42 were identified as
involving Highly Sensitive Trade Secret information, and 6 were identified as requiring "Staff Eyes Only"
protection. The Joint Petitioners contended in their Motion for Supplemental Protective Order that the
majority of the documents responsive to the remainder of CWA's Information Requests involved in the
Motion to Compel should be restricted to disclosure to outside counsel and outside experts. Motion for
Supplemental Order at 6.
44 Motion for Supplemental Protective Order at 2.

43
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of the Protective Order. They contend that the requirement in the First Prehearing
Grder that discovery responses be served on all parties to the proceeding will
compound the potential for harm, and allege that the harm they will experience by virtue
of disclosure will far exceed the value of the information to the lntervenors' limited
interest in this case.

To address these concerns, Joint Petitioners argued that two additional
categories of protection should be added to the Protective Order previously issued by
the Commission in this matter: a "Staff Eyes Only" category that would be disclosed
only to the DOC and the Commission staff upon request, and an "outside
counsel/outside expert" category that would permit disclosure only to the DOC,
Commission staff, and the designated outside counsel and outside expert of other
parties. The Joint Petitioners asserted that these additional protections are necessary
to adequately protect the information requested by CWA and Integra, as well as similar
information that may continue to be requested in discovery in this proceeding. They
proposed that the "outside counsel/outside expert" category apply to "information that
discloses highly sensitive and specific financial metrics and current and projected
business and operational plans and analyses of the Joint Petitioners and of the merged
company."45 They believe that this category would provide adequate protection for
much of the information encompassed in the CWA and integra Motions to Compel, but
contend that some of the information would require the more restrictive SEO protection,
such as analyses of competition in the Joint Petitioners' markets and for the merged
company, the merged companies' future strategic plans to meet that competition, and
specific information relating to the development and rollout of new products.46 Joint
Petitioners anticipate that the "SEO" category would include "a limited subset of the
HSR Documents" that "disclose how Joint Petitioners compete or intend to compete in
the market, including information relating to Joint Petitioners' plans for product
development, product rollout, and the development of competitive responses. They
contend that the additional SEO protection would allay Joint Petitioners' concerns that
disclosure to competitors and adversaries would place them at a competitive
disadvantage. They further argue that DOC and Commission staff would be in the best
position to determine if this information is relevant to the Commission's analysis.

,.47

Integra, the CWA, the CLEC Coalition, Sprint, T-Mobile, and Cbeyond opposed
modification of the Protective Order that is already in place in this proceeding. They
argued that the same type of protective order has been successfully used in several
previous dockets and provides adequate safeguards for confidential or highly sensitive
documents. They emphasized that the Joint Petitioners themselves proposed the
Protective Order that was entered in this case. They asserted that the limitations
sought by the Joint Petitioners would adversely affect due process and open meeting
requirements. Moreover, integra asserts that the Joint Petitioners have merely made
generalized allegations of potential harm and have not borne their burden to show
specific evidence of the potential for serious injury that would stem from disclosure of
the documents. Sprint expressed a similar view during the motion argument and
indicated that there is no need to supplement or change the Protective Order, and no

is Motion for Supplemental Protective Order at 6.
ii Joint Petitioners' Response to Integra and CWA Motions to Compel at 13.

ld. at 7.
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reason to conclude that it will fail in this situation. The CLEC Coalition supported the
motions to compel production of the HSR documents and argued that restricting access
to outside counsel and outside experts would defeat the ability of the Coalition to
engage in a meaningful review of those documents. It also noted that Qwest and many
other parties have produced extremely sensitive competitive information under the
terms of the Protective Order that is currently in effect without any reported problems. If
further limitations are placed on access, the CLEC Coalition indicated that it would not
object to limiting access to outside counsel, outside consultants, in-house counsel, and
no more than three non-attorney in-house regulatory personnel. During the September
8, 2010, motion argument, the CWA indicated that no in-house person at CWA has
signed or will sign the Protective Order acknowledgments in this proceeding, so the only
CWA representatives who will have access to any type of confidential information will be
outside counsel and one outside consultant.48

Dr. Kevin O'Grady, who has been with the Commission since 1996, commented
during the motion argument that the Commission has a long history of dealing with very
sensitive information and he is not aware that any breaches of the standard Protective
Orders issued in the telecommunications area have occurred. He noted that the
Commission staff finds it beneficial if counsel and employees of the parties who have
greater expertise are able to provide their analysis and evaluation of the information
involved in pending cases and thereby assist them in understanding the various facets
of the case.49

CenturyLink's request that the SEO designation be added to the protective order
has been denied in parallel proceedings in Washington,5° Oregon,5' and Arizona.52 To
the knowledge of the parties and the Administrative Law Judge, the org/ exception is in
Colorado, where the SEO designation was added on an interim basis.5 At the request
of Joint Petitioners, protective orders that have been issued in Washington, Oregon,
Colorado, and Montana have restricted the disclosure of "highly confidential" information
to parties' outside counsel and outside experts. However, the Administrative Law Judge

CB Transcript of September 8, 2010, Motion Argument at 30.
49 Transcript of September 8, 2010, Motion Argument at 49.
50 Order Denying Joint Applicants' Request to Supplement Protective Order with Creation of Additional
Protected Category of information in In the Matter of the Joint Application of Qwest Communications
International Inc. and CenturyTel Inc. for Approval of Indirect Transfer of Control of Qwest Corporation,
Qwest Communications Company LLC, and Qwest LD Corp. ,  Docket  UT-100820 (Aug. 3,  2010)
attached to CWA's Motion to Compel as Ex. 5), at 8-
1 Highly Confidential Protective Order in In the Matter of CenturyLink, Inc., Application for Approval of

Merger between Centu/yLink and Qwest Communications International, Inc., Docket UM 1484, Order No.
10-291 (July 30, 2010)

Procedural Order of Administrative Law Judge issued in In the Matter of  the Joint  Not ice and
Application of Qwest Corporation, Qwest Communications Company, LLC, Qwest LD Corp., Embark
Communications, Inc. d/b/a Century Link Communications, Embark Payphone Services, Inc. d/b/a
Centu/3/Link, and Century/Tel Solutions, LLC for Approval of the Proposed Merger of their Parent
Corporations, Qwest Communications International Inc., and CenturyTel, Inc., Docket No. T-01051B-10-
0194 et al. (Aug. 23, 2010) (attached to August 24, 2010, letter from counsel for Integra).
53 Interim Order (1) Granting Motion for Protective Order on an Interim Basis and Shortening Response
Time Thereto, and (2) Shortening Response Time to Motion to Amend in in the Matter of the Joint
Application of Qwest Communications International, inc. and CenturyLink, Inc. for Approval of Indirect
Transfer of Control of Qwest Corporation, El Paso County Telephone Company, Qwest Communications
Company, LLC and Qwest LD Corp., 10A-350T (Sept. 3, 2010).

52
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presiding in the parallel proceeding in Arizona recently denied the request of Qwest and
CenturyLink to limit review of documents designated as "Highly Confidential" to outside
counsel and outside consultants. Judge Martin determined that the suggested
approach was "untenable in this situation involving multiple jurisdictions, multiple
entities, in-house counsel, local counsel and regional counsel" and noted that restricting
access to a very limited number of individuals "may prevent the interveners from being
able to develop and advocate their positions." She concluded that Qwest and
CenturyLink had not adequately demonstrated that the protections afforded by the
"Confidential" and "Highly Confidential" designations typically used in Arizona protective
orders were insufficient, and emphasized that the "Highly Confidential" designation in
prior Arizona Commission protective orders required that individuals reviewing the
information not be engaged in strategic or competitive decision making for any party
including the sale or marketing or pricing of products or services on behalf of any party.
She found that this protection was adequate and that an exception for small companies
was not needed because a majority of the intewenors in that proceeding were Arizona
Class A utilities.54

The Administrative Law Judge  f inds tha t Integra and the CWA have
demonstrated their need for the requested information, particularly because the Joint
Petitioners' responses to other information Requests designed to obtain information
about the impact of  the merger have lacked detail and substance. This view is
supported by prefixed testimony filed on behalf of the Department of Commerce noting
that "CenturyLink's [discovery] responses do not appear to be adequately detailed or
complete to allow clear analysis for the Commission of the impact of the merger on
wholesale customers. After considering the parties' arguments, the Administrative
Law Judge concludes that the Joint Petitioners have not demonstrated a need for the
unprecedented limitations on disclosure they have proposed. The practical effect of the
limitations they seek would deprive the private party lntervenors and their counsel and
experts of any opportunity whatsoever to review documents designated as "SEO," and
would limit review of information designated "outside counsel/outside party" in a fashion
that would prevent outside attorneys and outside experts from consulting with the party
that retained them about what,  i f  any, signif icance the information has in this
proceeding. It would be unreasonable to limit outside counsel and outside experts in
this fashion, and would hinder their ability to ef fectively represent their clients.
Moreover, as emphasized by Commission staf f ,  private party lntewenors have
significant expertise, play an important role in developing the evidentiary record, and
provide valuable input for the Commission's consideration.

U55

Although the Joint Petitioners have not shown that the extreme limitations on
disclosure sought in their Motion are warranted, they have adequately demonstrated
that they have legitimate concerns about the potentially broad disclosure of certain
documents to employees of companies that fall within the Small Company exception set
forth in Section 4 of the current Protective Order. During the motion argument, there
was general agreement that a number of the lntervenors in the current proceeding

54 ld. at 3-4. Judge Martin's Procedural Order was limited in scope to the form of the protective order to
be imposed and did not address further arguments made by Qwest and CenturyLink that certain
documents were irrelevant and should be excluded from discovery.
55 Direct Testimony of Bruce L. Linscheid at 18.
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would fall within that exception.E It appears that all of the lntervenors involved in this
case are represented by outside counsel,57 so the terms of  the June 15, 2010,
Protect ive Order permit t ing d isclosure to  a  member of  the company's senior
management if the company is not represented by counsel would not come into play,
However, the Small Company exception in the June 15 Protective Order would more
broadly permit disclosure to "the company's employees and witnesses" who are "not
primarily involved in marketing activities for the company" (unless the parties agree
otherwise or the Commission or Administrative Law Judge so orders). The Joint
Petitioners have shown that the potential dissemination of the information responsive to
the CWA and integra Motions to Compel to this broad a segment of their competitors'
workforce could be problematic in light of  the extremely sensitive nature of  this
information.

Under the circumstances, in order to strike an appropriate balance between the
lntervenors' need for the information and Joint Petitioners' confidentiality concerns, the
Administrative Law Judge has determined that it is appropriate to grant the Joint
Petitioners' Motion in part and issue a Supplemental Protective Order which will apply
where appropriate to documents produced in response to this Ruling on the Integra and
CWA Motions to Compel. The Supplemental Protective Order, which is attached
hereto, modifies the Small Company exception set forth in Section 4 of the June 15
Protective Order along the lines of the alternative approach suggested by the CLEC
Coalition. It also takes into consideration that the small companies involved in this
proceeding are represented by outside counsel and deletes the language that would
otherwise permit a member of  the company's senior management to review the
information. Accordingly, where small companies are concerned, the attached
Supplemental Protective Order will limit disclosure of the information designated as
"Highly Sensitive Trade Secret information Subject to Additional Protection" produced in
response to the Integra and CWA Motions to Compel to a reasonable number of outside
attorneys, a reasonable number of outside consultants, a reasonable number of in-
house attorneys who have direct responsibility for matters relating to Highly Sensitive
Trade Secret Information, and no more than three non-attorney in-house regulatory
personnel. The Supplemental Protective Order will continue to specify that such
persons should not be primarily involved in marketing activities for the company, absent
agreement or an order to the contrary.

The Administrative Law Judge is not persuaded that the Joint Petitioners have
demonstrated a need to change the approach set forth in Section 3 of the June 15
Protective Order governing disclosure to companies that do not fall within the Small
Company exception. Section 3 restricts disclosure to in-house attorneys, three in-house
experts, and a reasonable number of outside counsel and outside experts, and clearly
prohibits disclosure to persons engaged in strategic or competitive decision making for
any party. The Administrative Law Judge concludes that this portion of the June 15
Protective Order already includes adequate protection for the information produced in
response to this Order.

Propriety of Restrictions on Disclosure to CWA Representatives

56 Transcript of September 8, 2010, Motion Argument at 55-56.
so id. at 53-54.
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In their response to the Motions to Compel and their Motion for Supplemental
Protective Order, the Joint Petitioners urge that CWA's outside counsel, Scott Rubin,
and CWA's outside expert witness, Randy Barber, not be permitted to have access to
the information produced in response to the Integra and CWA Motions to Compel under
any circumstances due to their past conduct in Oregon and Pennsylvania. Joint
Petitioners do not object to CWA's local Minnesota counsel having access to the
information upon execution of the appropriate certificate.

I

i

_

The Joint Petitioners' request is based primarily on an order issued on August
30, 2010, by Hearing Commissioner Ronald J. Binz in Colorado's proceeding involving
the Qwest/CenturyLink merger.58 Commissioner Binz granted the Joint Petitioners'
request to prohibit disclosure of confidential information to Mr. Rubin or Mr. Barber and
ruled that the disclosure to the CWA of all ordinarily confidential and highly confidential
information in the Colorado proceeding would be limited to Nicholas Enoch (a Colorado
attorney), provided he signed the appropriate non-disclosure agreements. in reaching
his determination, Commissioner Binz took note of decisions issued in May and October
of 2009 by the Washington and Oregon Commissions involving Mr. Rubin and/or Mr.
Barber and indicated that he was "especially concerned about repeated and recent
violations of protective orders by a licensed attorney, in dockets similar to this one, and
the risk of the same occurring here."59

In the Washington case,5° the State Utilities and Transportation Commission on
its own motion dismissed the international Brotherhood of Electrical Workers as a party
in an asset transfer proceeding involving Embarq and CenturyTel. Mr. Rubin
represented the flEW in that matter. The decision does not mention whether Mr.
Barber was involved in that proceeding. in that case, the IBEW entered into a side-
agreement with CenturyTel and Embarq in which the companies made a series of labor
relations concessions in exchange for the union's agreement to withdraw from state and
federal regulatory proceedings and acknowledge that the merger met applicable
standards. 1 The Washington Commission expressed concern about IBEW "and its
counsel," noting that, "[d]espite lBEW's representations at prehearing that it would keep
labor relations out of this case, and its unreasoned argument later that it did so," it was
evident that the lBEW had nevertheless "used its status as a party in this proceeding
principally, if not exclusively, to extract labor concessions from the Applicants/'62 The
Washington Commission indicated that this "undermines the credibility of counsel who
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58 Interim Order of Colorado Hearing Commissioner Ronald J. Binz Addressing Motions for Protective
Order and Related Proceedings in in the matter of the Joint Application of Qwest Communications
International, inc. and Cantu/yl_ink, inc. for Approval of indirect Transfer of Control of Qwest Corporation,
El Paso County Telephone Company, Qwest Communications Company, LLC and Qwest LD Corp., 10A-
53950T (Aug. 30, 2010) (attached to Joint Petitioners' Response to Motion to Compel as Attachment 5).

ld. at 7-8.
60 Final Order of Washington State Utilities and Transportation Commission Approving and Adopting
Settlement Agreement; Authorizing Transaction Subject to Conditions; Rescinding Order OF; Approving
and Rejecting Side-Agreements, Granting and Denying Pending Requests for Leave to Withdraw, and
Dismissing Party in in the Matter of the Joint Application of Embark Corp. and CenturyTel, Inc. For
Approval of Transfer of Control of United Telephone Company of the Northwest d/b/a Embark and
.Embark Communications, inc.; UT-0821 19 (May 28, 2009).

ld. at 23.
62id. at 24.
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made representations to the tribunal that were disingenuous at best."63 The
Commission ultimately rejected the side-agreement between the IBEW and the
applicants because it concerned only matters that were outside the Commission's
jurisdiction and inappropriate to the proceeding, denied the lBEW's request for leave to
withdraw voluntarily, and dismissed IBEW from the proceeding because it had no
substantial interest in the subject matter of the proceeding and its participation was not
in the public interest.64

In the Oregon case,65 the Public Utility Commission terminated the participation
of the IBEW and revoked its party status in a case involving a Verizon/Frontier merger.
The decision was based in part on a finding that the IBEW provided information it had
obtained from a highly confidential document in the Oregon proceeding to the
Pennsylvania Public Utilities Commission and, in so doing, disclosed that information
and made it publicly available. Although the Oregon Commission found that the IBEW
did not provide the Pennsylvania Commission with the highly confidential documents
themselves, it concluded that the IBEW violated the applicable protective order by
giving access to information reflecting the contents of those documents. The Oregon
Commission also found that IBEW attempted to use the regulatory process to gain
information on matters outside the scope of the proceeding by requesting data on labor-
related matters. Mr. Rubin was outside counsel in that matter and Mr. Barber was an
outside expert. The Oregon Commission also ruled that a copy of the order would be
given to the Oregon State Bar and the Pennsylvania State Bar for possible disciplinary
action. . '

The CWA opposed the request to limit access by Mr. Rubin and Mr. Barber. It
indicated that the Colorado order was issued prior to the filing of CWA's response to the
Joint Petitioners' motion in that case, and stated that it has recently sought
reconsideration of that order. According to the CWA's reply brief and Mr. Rubin's
presentation during the motion argument on September 8, 2010, Mr. Rubin received
access during the Oregon proceeding to a document in which each page was stamped
"Highly Confidential." A footnote on a page of particular interest to Mr. Rubin listed the
source of the information on that page as coming from public filings with the U.S.
Securities and Exchange Commission. Mr. Rubin thereafter filed a pleading in the
Pennsylvania PUC proceeding involving the Verizon-Frontier transaction in which he
indicated that Verizon had a document in its possession showing that a small group of
its stockholders would own more than 20 percent of Frontier if the transaction was
consummated. The pleading included an affidavit from Mr. Barber, which Mr. Barber
prepared only after Mr. Rubin provided him with a legal opinion that there would be no
violation of the Oregon protective order because no confidential information was being
used or disclosed. Mr. Rubin emphasized that the pleading he filed in Pennsylvania
disclosed only public information contained within a document marked highly

ea id. at 25.
64 ld. at 27, 29, 30, 31
65 Order of Oregon Public Utility Commission Granting Motion, Terminating intervenor Participation, and
Revoking Party Status in in the Matter of Verizon Communications inc. and Frontier Communications
Corporation, Joint Application for an Order Declining to Assert Jurisdiction, on in the alternative, to
Approve the indirect Transfer of Control of Verizon Northwest inc., UM 1431 (Oct. 14, 2009) (attached to
Joint Petitioners' Response to Motion to Compel as Attachment 4).
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confidential. He acknowledged that he made an error in interpreting the Oregon
protective order as protecting confidential information, and not the mere existence of a
confidential document, and indicated that he would not make that mistake again.
Because Mr. Barber simply relied on erroneous legal advice, the CWA argues that he
did nothing wrong and should not be precluded from access to documents.

The CWA asserts that neither Verizon nor Frontier took any action to remove Mr.
Rubin or Mr. Barber from the other three state proceedings in which they were actively
participating at the time, and did not attempt to restrict their access to HSR or other
confidential documents in those states. Mr. Rubin stated that he will not make the same
mistake again, and asked that producing parties be required to provide public redacted
copies of each allegedly highly confidential document. The CWA also argued that the
challenge to Mr. Rubin and Mr. Barber having access to highly confidential information
is untimely since the Joint Applicants did not raise objections to Mr. Rubin or Mr. Barber
seeing confidential documents within three days of their filing of signed Protective Order
acknowledgments.

The conduct of the union and counsel reflected in the Washington and Oregon
decisions raises concerns and cannot be condoned. However, the Administrative Law
Judge is not persuaded that these decisions warrant excluding Mr. Rubin or Mr. Barber
from being permitted to review confidential information produced in this docket. The
Washington decision did not allege that Mr. Rubin mishandled confidential information,
and there is no indication that Mr. Barber was involved in that case. Although the
Oregon Commission found that a violation of its protective order had occurred because
the IBEW (through the filing of a pleading by Mr. Rubin and an affidavit by Mr. Barber)
had disclosed the existence of a highly confidential document in a parallel Pennsylvania
proceeding, it appears that the information that was actually disclosed from that
document was derived from public sources. Mr. Rubin acknowledged that he erred in
his interpretation of the Oregon protective order, and it appears that Mr. Barber (a non-
attorney) merely relied on his erroneous advice. Under the circumstances, the Joint
Pet it ioners'  request to preclude Mr. Rubin and Mr. Barber f rom reviewing the
confidential information is denied.

B. L. n.
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MINNESOTA OFFICE OF ADMINISTRATIVE HEARINGS

600 North Robert Street
Saint Paul, Minnesota 55101

Mailing Address:
P.O. Box 64620
St. Paul, Minnesota 55164-0620

Voice: (651)361-7900
TTY: (651)361-7878
Fax: (651)361-7936

September 21, 2010

To All Parties as Listed on the E-Docket
Service List

BY EFILING, EMAIL AND U.S. MAIL

Re: In the Matter of the Joint Petition for Approval of Indirect
Transfer of Control of Qwest Operating Companies to. Centum/Link
OAH Docket No. 11-2500-21 391-2,
PUC Docket No. p-421, et al/PA-10-456

Dear Parties:

Enclosed herewith and served upon you as listed on the E-Docket Service List is
the Admin ist ra t ive  Law Judge 's Orders on the Mot ions to  Compel and for a
Supplemental Protective Order and Supplemental Protective Order in the above-entitled
matter.

Sincerely,

s/Barbara L. Neilson

BARBARA L. NEILSON
Administrative Law Judge

Telephone: (651) 361-7845
BLN:nh

Encl.

cc: Docket Coordinator



Case Title: In the Matter of the Joint
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OAH Docket No. 11-2500-21 391-2
PUC Docket No. P-421, et al/
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STATE oF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

ADMINISTRATIVE LAW SECTION
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CERTIFICATE oF SERVICE

Michael Lewis certif ies that on the 21 st day of September, 2010 (Filing and

email) and the 22nd day of September, 2010 (U.S. Mail), he served true and correct

copies of the attached Administrative Law Judge's Orders on the Motions to Compel

and for a Supplemental Protective Order and Supplemental Protective Order, by sewing

them as indicated on the attached E-docket Service List.


