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LUBIN & ENOCH, P.C. " L
Nicholas J. Enoch RECEIVED
State Bar No. 016473

Jarrett J. Haskovec A orn

State Bar No. 023926 (a SEP 27 D3 3h
349 North Fourth Avenue
Phoenix, Arizona 85003 Gl Ly Dot . . e
Telephone: (602) 234-0008 [UCKET COoutiil Arizona Corporation Commission
Facsimile: (602) 626-3586 DOCKETED
E-mail: nicholas.enoch@azbar.org

SEP 2 7 2010

Attorneys for Intervenor CWA
DOCKETED BY
BEFORE THE ARIZONA
CORPORATION COMMISSION

IN THE MATTER OF THE JOINT Docket Nos. T~01051B-10-0194
NOTICE AND APPLICATION OF T-02811B-10-0194
QWEST CORPORATION, OQWEST T-04190A-10-0194
COMMUNICATIONS COMPANY, T-20443A-10-0194
LLC, QWEST LD CORP., EMBARQ T-03555A-10-0194
COMMUNICATIONS, INC. D/B/A T-03902A-10-0194
CENTURYLINK COMMUNICATIONS,
EMBARQ PAYPHONE SERVICES,
INC. D/B/A CENTURY LINK, '
AND CENTURYTEL SOLUTIONS, INTERVENOR CWA’S MOTION TO
LLC, FOR APPROVAL OF THE COMPEL #1
PROPOSED MERGER OF THEIR
CORPORATIONS QWEST (Oral Argument Requested)
COMMUNICATIONS
INTERNATIONAL INC. AND
CENTURYTEL, INC.

Intervenor Communications Workers of America, AFL-CIO,
CLC (“CWA”), by and through undersigned counsel, hereby
moves the Administrative Law Judge (“ALJ”) for an Order,
pursuant to pages 11-12 of the Protective Order approved by
the ALJ on August 23, 2010, compelling the Joint Applicants
to permit undersigned counsel to disclose Confidential

Information and Highly Confidential Information to his
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client’s retained outside expert, Randy Barber.' For ease
of reference and in order to provide some much needed
background regarding this dispute, attached hereto as
Exhibits A, B and C are copies of recent correspondence
between counsel for the Joint Applicants and undersigned
counsel regarding this topic. Likewise, attached hereto as
Exhibit D is a copy of a well-reasoned Order issued last
week in the Minnesota proceedings dealing with, inter alia,
this exact issue.

For the reasons set forth in attached Exhibits B and D,
the CWA respectfully requests that its instant motion be
granted. At a minimum, the CWA respectfully requests that a
procedural conference/oral argument be promptly scheduled so
that this dispute may be fully vetted and resolved.

RESPECTFULLY SUBMITTED this 27" day of September 2010.

Enoch, Esqg.
Attorney for Intervenor CWA

1 Contrary to previous plans and representations to this

Commission, out-of-state attorney Scott J. Rubin will not be
filing a motion for admission pro hac vice in this proceeding on
behalf of the CWA. As such, the CWA hereby formally withdraws
the Exhibits A and B that it filed with the Commission on August
27, 2010 on behalf of attorney Rubin.
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Original and thirteen (13) copies
of CWA’s Motion filed this 27 day
of September 2010, with:

Arizona Corporation Commission
Docket Control Center

1200 West Washington Street
Phoenix, Arizona 85007-2996

Copies of the foregoing
transmitted via regular*/e-mail
this same date to:

*Belinda A. Martin, ALJ
Hearing Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Janice M. Alward, Esqg.

Chief Legal Counsel, Legal Division
Arizona Corporation Commission

1200 West Washington

Phoenix, Arizona 85007

Steven M. Olea, Director
Utilities Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Jeffrey W. Crockett, Esqg.

Bradley S. Carroll, Esq.

Snell & Wilmer, L.L.P.

One Arizona Center

400 East Van Buren

Phoenix, Arizona 85004-2202
Co-counsel for Applicant Centurylink

Kevin K. Zarling, Esqg.

CenturyLink

400 West 15% Street, Ste. 315
Austin, Texas 78701

Co-counsel for Applicant CenturylLink

Norman G. Curtright, Esqg.
Qwest

20 East Thomas Road, 16" Floor
Phoenix, Arizona 85012
Attorney for Applicant Qwest

Michael W. Patten, Esqg.
Roshka, DeWulf & Patten, PLC
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One Arizona Center

400 East Van Buren Street, Ste. 800
Phoenix, Arizona 85004

Attorney for Intervenor Cox

*Mark A. DiNunzio

Cox Arizona Telcom, LLC
1550 West Deer Valley Road
Phoenix, Arizona 85027
Intervenor

*Joan S. Burke, Esqg.

Law Office of Joan S. Burke

1650 North First Avenue

Phoenix, Arizona 85003

Attorney for Intervenor Integra & tw telecom

Gregory Merz, Esqg.

Gray, Plant, Mooty, Mooty & Bennett, P.A.
500 IDS Center, 80 South Eight Street
Minneapolis, Minnesota 55402

Co-counsel for Intervenor Integra

Karen L. Clauson

Vice President, Law & Policy

Integra Telecom

6160 Golden Hills Drive

Golden Valley, Minnesota 55416-1020
Intervenor

Lyndall Nipps

Vice President, Regulatory
tw telecom

Intervenor

*Daniel W. Pozefsky, Esg.
Residential Utility Consumer Office
1100 West Washington, Ste. 220
Phoenix, Arizona 85007

Attorney for Intervenor

*Rex Knowles

X0 Communications

7050 Union Park Avenue, Ste. 40-0
Midvale, Utah 84047

Katherine Mudge

DIECA Communications, Inc.

7000 N. Mopac Expressway, 2™ Floor
Austin, Texas 78731
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Gregory Merz

500 IDS Center

80 S. Eighth Street
Minneapolis, MN 55402

*Linda Stinar
6700 Via Austi Parkway
Las Vegas, NV 89119

*David Ziegler
20 E. Thomas Rd., 16" Floor
Phoenix, AZ 85012

Greg Rogers
1025 Eldorado Blvd.
Broomfield, CO 80021

Rogelio Pena

4845 Pearl East Circle, Ste.
Roulder, CO 85003

William Haas

One Martha’s Way

Hiawatha, IA 52233

*James Falvey

Annapolis, Maryland 21401
*Stephen Melnikoff

901 N. Stuart Ste., Ste. 700
Arlington, VA 22203

Harry Gildea

1111 14* Street, NW Ste. 300
Washington, DC 20005

Micheal Singer-Nelson
Broomfield, CO 80021

Penny Stanley

Broofield, CO 80021

#John Ilgen

9606 N. Mopcc Expressway, Ste.
Austin, Texas 78759

w&
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420 Chingquapin Round, Rd., Ste.l

270 Interlocken Blvd., Ste. 600

270 Interlocken Blvd., Ste. 600
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Snell & Wilmer

LLP
LAW OFFICES

One Arizona Center
400 East Van Buren Street
Suite 1900
Phoenix, Arizona 85004-2202
602.382.6000

DENVER

LAS VEGAS

LOS ANGELES
LOS CABOS
ORANGE COUNTY
PHOENIX

SALT LAKE CITY
TUCSON

602.382.6070 (Fax)

www.swlaw.com

Jeffrey W. Crockett
1602.382.6234
jerockett@swlaw.com

September 1, 2010

Via E-Mail and U.S. Mail

Nicholas J. Enoch

Lubin & Enoch, P.C.

349 North 4th Avenue
Phoenix, Arizona 85003-1505

Re:  Objections to CWA Protective Order Exhibits A & B

Signed by Scott J. Rubin and Randy Barber
Arizona Corporation Commission Docket No. T-01051B-10-0194, ef al.

Dear Mr. Enoch:

The Joint Applicants in the above-referenced docket received an email from you on
Friday, August 27, 2010, in which you transmitted a copy of your notice of filing of Exhibits A
and B to the Protective Order entered on August 23, 2010 (the “Protective Order”), for yourself,
outside counsel Scott J. Rubin, and consultant Randy Barber. The Protective Order provides the
process by which disclosing parties may- object to the designation of persons who may review
Confidential Information and/or Highly Confidential Information (pages 11-12). The Joint
Applicants hereby notify you that they object to the designation of Mr. Rubin and Mr. Barber
with respect to Confidential Information and Highly Confidential Information.

Less than one year ago, the Oregon Public Utility Commission declared that the actions
of Mr. Rubin and Mr. Barber violated a protective order issued by that agency, by disclosure and
use of protected information outside of the proceeding. The Oregon proceeding also involved a
merger of telecommunications companies, Verizon and Frontier, much like this very proceeding,
and the claims against Mr. Rubin and Mr. Barber involved violation of a protective order much
like the Protective Order in the Arizona docket. In the Oregon proceeding, Mr. Rubin and Mr.
Barber appeared on behalf of the International Brotherhood of Electrical Workers (“IBEW?).
The Oregon Commission found that by and through Mr. Rubin and Mr. Barber, the IBEW had
used confidential information obtained through discovery in Oregon in a Pennsylvania
proceeding, and had made such information public, in violation of the terms of the protective
order from the Oregon docket. As a result, IBEW had its party status revoked, and IBEW was
kicked out of the Oregon proceeding. A copy of the order of expulsion from the Oregon

Commission is attached to this letter.

11939895.1 Snell & Wilmer is a member of LEX MUNDI, The Leading Association of Independent Law Firms.
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The Oregon Commission also found that “the documentary evidence supports a finding
that IBEW attempted to use the regulatory process to gain information on matters outside the
scope of this proceeding.” It appears that the conduct of Messrs. Rubin and Barber are part of a
pattern of abuse of regulatory process. The Oregon Order attached to this letter describes a
similar finding made by the Washington Utilities and Transportation Commission in yet another
merger proceeding before that agency:

WUTC found that IBEW used its participation in the Embarq Corporation/CenturyTel,
Inc., asset transfer case to improperly extract labor concessions from the applicants via a
side agreement that prompted IBEW to withdraw from the case. The WUTC rejected the
Agreement and dismissed IBEW from the proceeding, noting “its participation is not in
the public interest.’ (Docket UT-082119, Order 05, Service Date May 28, 2009, par. 95.)
Among other things, the WUTC called into question the credibility of counsel and
representations made that “were disingenuous at best.” (I1d., par. 69).

In addition, in the Colorado Public Utilities Commission’s (“CPUC”) proceeding to
review the Joint Applicants’ pending merger in that state, the Joint Applicants sought, and were
granted, an Order denying Messrs. Rubin and Barber access to Confidential and Highly
Confidential Information. As you are also counsel for CWA in the Colorado proceeding, you are
no doubt aware of the CPUC Order limiting access to Confidential and Highly Confidential
Information to only yourself. The Colorado Hearing Commissioner found the decisions of the
Oregon and Washington Commissions, cited to above, “to be instructive.” Furthermore, the
Colorado Hearing Commissioner expressed concern about “repeated and recent violations™ of
protective orders, “in dockets similar to this one, and the risk of the same occurring here.”

The foregoing demonstrates good cause for the Joint Applicants (and ultimately the
Arizona Corporation Commission) to deny Messrs. Rubin and Barber access to Confidential
and/or Highly Confidential Information in this docket.

You previously indicated that you will move for an order to admit Mr. Rubin to appear
before the Arizona Corporation Commission pro hac vice. To date, no such motion appears to
have been filed. Please be advised that if such a motion is filed, the Joint Applicants intend to
object to Mr. Rubin’s participation for the same reasons discussed above.

11939895.1
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Submitted on Behalf of the Joint Applicants.
Very truly yours,

Snell & Wilmer

G

Jefire " Crockett
JWC/dcp

Attachment

ce: Kevin K. Zarling
Norman G. Curtright

11939895.1



ORDER NO. 09-409

ENTERED 10/14/09

BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON
UM 1431
In the Matter of
VERIZON COMMUNICATIONS INC. _
-ahd FRONTIER COMMUNICATIONS ORDER
CORPORATION;

Joint Application for an Ofder Declining to
Assert Jurisdiction, or, in the alternative, to
Approve the Indirect Transfer.of Control of
VERIZON NORTHWEST INC.

DISPOSITION: MOTION GRANTED; INTERVENOR PARTICIPATION
TERMINATED; PARTY STATUS REVOKED

In this Order, the:Public Utility Commission of Oregon (Commission) terminates
the participation of the International Brotherhood of Electrical Workers, Local 89 (IBEW), in
this proceeding and revokes its status as a party hereto.

BACKGROUND

At the sommencement of this proceeding, IBEW was granted party status with
certain conditions. In granting IBEW’s petition to intervene, the Administrative Law Judge
(ALJ) noted that IBEWs improper behavior had led to its-dismissal as a party.in-a recent

proceeding before the Washington Utility and Transportation Commission. (WU I'C),' and stated:

I.am concerned, however, about IBEW’s apparent belief
that its conduct in the WUTC case was proper given its role
as a private litigant * **, The use of the regulatory process
by one party against another to extract concessions.
regarding matters exogenous to a case would constitute a

VW UTC found that IBEW used its patticipation in the Embarq Corporation/CenturyTel, Inc., asset transfer case

to improperly extract labor concessions from: the-dpplicants via a side agreement that prompted IBEW: to withdraw
from the case. The WUTC réjected the agrecment and dismissed IBEW from the procecding, noting “its
participation is not in‘the public interest.” (Docket UT-082119, Order 03, Service Date May 28, 2009, par. 95.)
Among other things, the WUTC called into, question the credibility of counsel and representations made that “were
disingenuous at best.” (Jd., par. 69.} IREW argued that'the WUTC was in error.
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serious abuise that must-be guarded against, I'grantIBEW’s
petition under OAR 860-012-0001, but throughout the
course of this proceeding will entertain a motion by the
Applicants to terminate IBEW s participation upon a
showing that IBEW has attempted to use the regulatory
process to:influence the Applicants in areas beyond
‘the-scope of the proceeding™* *. A finding by the
‘Commission that IBEW has:acted in a manner inconsistent
with 2t’his muling shall be grounds for its dismissal from:the
case;

On July 17, 2009, the Commiission entered Order No. 09-273, a Superseding
Highly Confidential Protective Order (Protective Order), setting forth the conditions under which
parties could view highly sensitive information (Appendix.A). IBEW executed signatory pages
indicating its pledge to comply with the terms of the Protective-Order, including among its
signatories; acting on behalf-of IBEW, Randy Barber, self-identified as an “Outside expert”
and Scott Rubin, self-identified as “Outside counsel” in the instant proceeding (Appendix B).?

Athong the provisions of the Protective Order:are the following relevant.to the
matter before-us:

. 9, Designated counsel and consultants will each maintain
the Highly Confidential documents and information and any
notes reflecting their contents in & secure location to which
only designated counsel and consultants have access. No
addit»ional",.copiesv wil] be.made, except foruse. as part of
prefiled testimonies or exhibits or duting the hearing, and
then such copies are.also subject to the provisions of this
Superseding Order. The Commission’s Administrative’
Hearings Division shall store the Highly Confidential
information in a locked cabinet dedicated 1o the storage
of'Confidential Information.

k- % %k k.

11.  Any testimony or exhibits prepared that include or
reflect Highly Confidential Information must be maintained in
the secure location until filed with the Commission or removed
to the hearing room for production under seal and under

2 ALT Ruling; July 2, 2009, at2-3,
3 As will be discussed further below, Mr. Rubin is also counsel to‘the IBEW in.a related proceeding before the

Pennsylvania Public Utility Commission (PPUC). Application of Verizon North inc. for Any Approvals Required
Under the Public Utility Code for Transactions Related 1o the Restructuring: of the Company in-a Pennsylvania-Only
Operation and Natice of Affiliate Transaction, Docket Nos. A-2009-2111330, A-2009-2111331, and A-2009-

. 21111337. (Pennsylvania Dockets).

2
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¢ircumstances that will ensure continued protection from
disclosure to persons not entitled to-review Highly Confidential
documents or information. Counsel will provide:prior notice
(at least one business. day) of any intention to introduce such
material at hearing or refer to such materials in cross-
examination of a witness. The presiding officer(s} will
determine the process for including such documents or
information following consultation with the patties.

12.  Thedesignation of any document or information as
Highly Confidential may be challenged by motion, and the
classification of the document or information as Highly
Confidential will be considered in chambers by the presiding
officer(s). ‘

d %ok ok %

16.  All persons who are given access to Highly
Confidential Information by reason of this Superseding
Order may not use or disclose the Highly Confidential
Information for any purpose other than the purposes of
preparation-for and conductof this proceeding, and must take
all necessary precautions to keep.the Highly Confidential
Information sccure. Disclosure of Highly Confidential
Information for‘purposes of business competition s strictly
prohibited.

MOTION TO TERMINATE PARTICIPATION

On September 17, 2007, counsel for the Applicant Verizon Communications Inc.
(Verizon) filed a motion to terminate IBEW’s participation in this case-(Motion). Verizon
alleges two violations of Commission Orders by IBEW. First, Verizon asserts that IBEW
violated the terms of the Protective Order by using discovery obtained in this proceeding to
advocate-its position in the Pennsylvania Dockets.and, second, by seeking to use the discovery
process in this-case to obtain labor-related information not relevant to itsrole in the case. In
support of its allegations with respect to the Pennsylvania Dockets, Verizon. submitted copies
of a transmittal letter from Scott Ridbin to the PPUC, 2 Motion for Leave to Reply to Verizon's
Opposition to Petition for Interlocutory Review (Pennsylvania Motion) and an Affidavit of
Randy Barber (Barber Affidavit) (Appendix.C).

Regarding the first assertion, Verizon explains that IBEW filed 2 pleading before
the PPUC that described the contents of a document that Verizon had designated as-confidential
and provided to IREW in response to a discovery request in this docket. Verizon further
explains that, ir its pleading before the PPUC, IBEW acknowledged that IBEW received
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the document through discovery in Oregon and that the document had been designated as
confidential.

Regarding the second assertion, Verizon contends that IBEW propounded
discovery requests soliciting information that could be used for labor negotiations. These

‘include inquiring about-seniority levels of employess, the potential for lay-offs, and questions

on collective bargaining agreement obligations.

 On September 18, 2009, IBEW filed an answer opposing Verizon’s motion
(Answer). With respect to the first allegation, IBEW does not dispute Verizon’s version:ef
the facts, but asserts that its.actions do not violate the Protective Order. First, IBEW claims that
the definition of Highly Confidential information is narrow in scope, limited to trade secrets,
confidential research development, or commercial information whose disclosure would present

arisk of business harm and would exclude the shareholder information gleaned from the

documents declared confidential. Second, IBEW claims that it didn’t actually use the document.
Rather, it claims that it merely identified the existence of documents supporting the statement on
stockholder data submitted in the Pennsylvania Dockets by Mr, Barber, and that Mr. Barber’s
statement—offered to demonstrate that Verizon had the stockholder information in its

possession—was in fact a summary of information publicly available from the Securitiés
and Exchange Commission of ,the»United.States.‘ Nowhere in its Answer does IBEW indicate

that it sought to challenge the confidential treatment of the stockholder information-under the

provisions of paragraph 12 of the Protective Order.

In response to.allegations that IBEW attempted to-use the discovery process
to obtain information in ways that exceeded the scope of the docket, IBEW contends that'the
improper questions were included inadvertently and that e-mail correspondence from IBEW did
not include the four improper data requests. *“Since that initial oversight, counsel has been more
vigilant in attempting to ensure that questions about employee matiers are not asked in discovery
in Oregon,”” IBEW also asserts that, since the Pennsylvania Dockets were initiated prior to
IBEW's intervention petition in Oregon, the Pennsylvania filing was not made to influence the

-applicant, but in furtherance of the Jabor unions’ efforts to have the PPUC review the proposed

transaction for its effects on Frontier’s operation in Pennsylvania. ® Finally, IBEW argues that
if there were a “technical violation,” sanctions should be imposed against counsel and not the
client, as the filings were made on ‘behalf of different clients.”

On September 21, 2009, Verizon filed a Reply in Support of Motion to Enforce
Commission Orders (Reply). In its Reply, Verizon asserts that IBEW provided inaccurate claims
in its Answer and failed to rébut the allegations in the Motion. Specifically, Verizon states that
IBEW’s parsing of the word “yse” in conjunction with the highly confidential information
attempts to draw meaningless distinctions; IBEW told the PPUC that it had obtained “newly

4 Answerat.2-3. Tosuppoit its:claim that the information in the ‘Barber affidavit is not.covered by the Protective
Order, IBEW notes that Verizon appended it 10 its pleading without redacting the contents.

* I at 5.

°rd.

TId at 6.
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provided information” through the Oregon discovery process and asked the PPUC to consider it
in a ruling on a request for interlocutory review.?

Verizon also voices its skepticism, supported by documentation, at IBEW’s claim
that the four labor-related discovery-questions were submitted through inadvertence:

As shown in.a copy of the email from IBEW’s counse!l dated
July 21 attached as Attachment 1, Request No. 30 was among
the listed requests that IBEW sought, and did, pursue with
‘counsel from the Applicants on the referenced conference call,
Moreover, the notion that IBEW. did not violate the Limitation
Ruling because it backed off pursuing discovery requests in the
face of objections fromi the Applicants (see IBEW Answer at 5)
is wrong. It.-was the original requests themselves, regardiess
of IBEW’s ultimate decision on whether to pursue them, that
constituted the *attempt to use the regulatory process:to
influence the Apphcants in areas beyond of the scope of the
proceeding,*

With respect to sanctioning counsel, Verizon notes that the ALJ had alrcady
indicated the remedy that the Commission would invoke in the case of a violation of its orders by
IBEW and suggests that any sancnons of counsél should be in addition to, rather than in lieu of,
sanctions against IBEW dxrcctly

DISCUSSION

IBEW acknowledges in its Answer that “Verizon's basic recitation of the facts is
accurate” but asserts that “those.facts do.not show that there-has been 2 violation of the Order,”"!
The only factual question in dispute, as shown by conflict between the Answer at 4 and the
Reply at 3, is whether the four labor discovery requests, Nos. 28 through 31, “were not listed
among the matters that IBEW’s counsél wanted to pursue with.Applicants” as IBEW asserts.

Based upon our review of the pleadings and the factual statements therein and
" the supporting documentary evidence supplied by the parties, we find that IBEW provided
information designated as highly confidential to the PPUC and, in 50 doing, disclosed
information and made it.publicly available. Although not providing the PPUC with the
documents themselves, IBEW, in violation of the stewardship provisions.of paragraph 9 of

§ Reply at 2.
% Jd. at 3. Thie ¢-mail from IBEW counsel,-dated-July 21, 2009, to which both partics have referred, states in
pertinent part; “1 would like to schedule atimeto discuss your objections to TBEW data requests-16/(a, band ¢}, 17,
23, 30, 34.and 37 in the Oregon.case. T'would like to better understand your-basis. for objecting and- explam why T
E}:heve the requests are properly within the-scope.of discovery in this.case.”

Id at 4,

e, g.,at 2; “Of course, IBEW. acknowledges that its counse! (and its consultant, on advice of counsel) referred to
the document {without disclosing its contents) in the Pennsylvania proceeding,”
12 The four labor-related data requests deemed by both parties to fall outside of the scope of this proceeding appear
on.Attachment 3af 2 of the Verizon Motion: Request 30 is, by far, the most detailed and extensive of the four.

A
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the Protective Ordér, gave access to “information and any notes reflecting their contents * * * to

which only designated counsel and consultants have access.” !

‘Furthermore, we find that the reference to the highly confidential document and
its use in the preparation of the cited pleading and accompanying qffidavit in the Pennsylvania
Dockets clearly constitutes a violation of Protective Order paragraph 1'6 which states thata
signatory “may not use or disclose the Highly Confidential Information for any purpose other
than the purposes of preparation for-and conduct of this proceeding.”

~ "We tum finally to the issue of IBEW’s data requests-on labor-related matters.
Although IBEW counsel acknowledges their impropriety but asserts that the original questions
were unintentionally submitted (not having been-intended for-Oregon, but only other states),-the
written evidence referred to by both parties indicates otherwise. First, Data Request No. 30 asks
for Oregon-spécific information by name in four of jts-five subparts. Second, Data Request
No. 30, with-its Oregon-specific information, is pursued in the July 21, 2009, e-mail from IBEW
counsel.

In his Ruling granting IBEW party status in this proceeding, the ALJ in this
docket unequivocally stated “throughout the course of this proceeding [I] will entertain a motion
by the Applicants to terminate IBEW’s participation upon a showing that IBEW has attempted
1o use the regulatory process to influence the Applicants in areas beyond the scope of the.
proceeding * **. A finding by the Commission that IBEW has acted in a manner inconsistent
with this ruling $hall be grounds for its dismissal from the case.” (Emphasis added.) Success in
such an attempt is not a prerequisite ground for such dismissal.

‘The documentary-evidence supports a finding that IBEW attempted to use the
regulatory processto gain information on matters outside the scope of the proceeding. The
specificity of Data Request No. 30, affirmed by the July 21 e-mail from IBEW counsel,
conclusively undercuts any claim that the.request was one of a blanket request'sent to several
states and that counsel failed to remove Oregon from the list due to inadvertence.’

CONCLUSION

Despite a clear admonition from the Commission at the outset of IBEW’s
participation in this case, that IBEW comply with the scope and use requirements of the
regulatory ;process',_IBEW “has violated those requirements. ‘Counsistent:with the waming given
by the ALY in his Ruling of July 2, 2009, the Commission terminates IBEW’s participation in
this case. A copy of this Order will be provided to the Oregon State Bar and the Pennsylvania
State Bar for possible disciplinary action.

13 Order No. 09-273 (emphasis added). See Johnson v. Eugene. Emergency. Physicians, PC, 159 Or. App 167, 169
'974 P 2d 803.(1999); “At the outset, we reject plaintiff®s argument that she did not vielate the protective order
because-she did not reveal the documents: For plaintiff to argue that the.order prevented disclosure of the
documents but allowed disclosure of the-contents of the documents defies the clear.import of the order,”

1 Although we decliné to make specific findings with respectto IBEW counsel’s state of mind, we:find resonance
in the WUTC’s comments referred to in Footnote 1, supra.

6
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ORDER
IT IS ORDERED that:

1. The Motion to Enforce Commission Orders filed by Verizon Communication
Inc. is GRANTED.

2. The status of the International Brotherhood of Electrical Workers, Local 89,
as an intervening party in this proceeding granted pursuarit to OAR 860-012-
0001 is hereby REVOKED. :

3. With respect to documentation and information in the possession of the
international Brotherhood of Electrical Workers, Local 89, no later than ten
(10) days from the date of this Order:

a. All'non-public documentation and information obtdined pursuant to its
status as an intervening party in this proceeding shall be forféited to the
Public Utitity Commission of Oregon, and the International Brotherhood
of Electrical Workers, Local 89, shall have no rights thereto.

b. Any copies, notes, summaties, and digests of the non-public
documentation and information in ‘whatever form, physical or electronic,
in possession of counsel, employee, executive, officer, agent, contractor,
or other person associated with the party, shall be destroyed, and counsel
shall file an affidavit attesting to such destruction.

. The restrictions set forth in the Superseding Highly Confidential
Protective Order shall remain in fiill force and effect.

and effective oY 1 4 2008

W Ly

s

John Savage
Commissioner

Ray Bau
Commissioner

‘A party may appe&idIie ' .-Z ; );' =g a Petition for Review with the Court of Appeals in
compliance with ORS TH8430°183.484.
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ORDER NO. 08-273

SUPERSEDING HIGHLY 'CONFIDEN_TIAL PROTECTIVE ORDER
UM 1431

Scope of this Order-

I, Thisorderreplaces and supersedes Order No. 09-271,in its entitety, and is
hereafter referred to as the “Supeiseding Order. This otder governs the acquisition and
use of “Highly Confidential Information” in this proceeding. ‘

Definition-

2. “Highly Confidential Information” is competitively-sensitive confidential
information that falls wifhin the scope of ORCP 36(C)(7) (“a trade sectetor other
confidential research, development, or commercial information”), the disclosure of
. 'which presents risk of business harm.

Desiguation and Disclosure of Xighly ‘Confidential Information-

3. Intervenors in this proceeding may include competitors, or potential
compstitors, Moreover, firformation relevant to theresolution of this case is expected
to include sensitive competitive information. Parties to this proceéeding may recelve
discoyery requests that call for the disclosure of highly confidential documents or
information, the disclosure of which imposes a significant risk of competitive havm to
{he disclosing party or third patlies. Parties may designate documents or information
they consider to be Highly Corifidential, and such documents ordnformation will be
disclosed only in accordance with the provisions of this Superseding Oxder.

4, Partics must carefully sorutinize responsive doouments and information
and limit the ainount of infoxmation they designate as Highly Confidential Information fo
only information that truly might impose a setious business risk if disserinated without -
1he heightened protections provided in this Superseding Order. The first page and
tndividual pages of & document détermined in good faith to include Highly Confidential
Trformation must be matked by a stamp that yeads: "

HIGHLY CONFIDENTIAL ~ USE RESTRICTED
PER SUPERSEDING HIGHLY CONFIDENTIAL
PROTECTIVE ORDER:NO, 09-273.IN DOCKET
UM 1431.
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5. Placing a “Bighly Confidential” stamp onthe first page of a document will
notsetve.to proteot the entire contents of.a multi-page document, To ensure protection,
each page that contains “Highly Confidential’ material must be printed on green paper,
matked sepatately as “Highly Confidential,” and provided under seal, Multiple pages
from a dooument confaining “Highly Confidential” information may be sealed inthe
same envelope. A separate envelope must be provided for each document or filing. An
otiginal and five copies, each 'sgparateiy.,seal'e_d, must be provided to the Commission.

The redacted vetsion of the dodument must be highlighted or otherwise marked to show
where the “Highly Confidential” material has been redacted.

6. Toreaoch persor for-whom.access to. Highly Confidential Information
is sought, partics must submitto the party who designated the material as Highly
Confidential and file with tho Commissiona Superseding Highly Confidential
Informstion Agreement, inthe forin prescribed by this Superseding Order, certifying
that the person requesting access'to Highly Confidential Information:

‘Has a.need-1o know for'the purpose of presenting its party’s case in
this proceeding and is notengaged in doveloping, planning, marketing, or
selling products or services or determining the costs thereof 1o be charged
or potentially charged to customers; and

Fas.read and undetsiands, and agrees to be bound by, the terms of the
General Protecive Oxder in this procceding, as well asthe termg of this
Superseding Highly Confidential Proteotive Order.

7. The restriotions in paragraph 6:donot apply to Commission Staff
employees or attorneysin ﬁz_‘eOfﬁ@ of the Atforney General representing Commission
Staff. However, Commission Staff must subsiit the Superseding Highly Confidential
Information Agreoment, in the fotr presotibed by this Superseding Order, for any
citornal cports or cosisuliants they wishtc have review the Wighly Confidential

Information.

.8 Any party may. object jn-writing to the designation of any individual
coutisél or consultant as a person who may Yeview Highly Confidential documents or
information. ‘The objectionmust be filed'within 10-days of the filing of the Superseding
Highly Confidential Information Agieement, .Any such objection must demonstrate good
cause, supported by affidavit, to exclude the challenged counsel or consultant from the
review of Highly Confidential documents or information. ‘Written response to any
objection-must be filed within five days afier filing of the objection. I, after receiving
& written response 10 a party's objection, the objecting party gtill objects to disclosure of
the Highly Confidential Information ta the challenged individual, the Commission
shall determine whether the Highly Confidential Tiformation must be-disclosed to the
chalienged individual.
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9 Designated counsel and consultants will-each maintain the Highly
Confidential documents:and information and any notes reflecting their contents in a
secure location fo whichonly designated counsel and consultants have access, No
additional copies will be made, except for use as part of prefiled testimonies or exhibits
or duting the hearing, and then.such copies are also subject to the provisions of this
Superseding Ocder, The Commissian’s Administrative Heatings Division shall store
the Highly: Confidential information in a locked cabinet dedicated to the storage of

Confidential Tiformation. -

0. Staff of designated counsel and staff of designated consultants who
are authotized to review Highly Confidential Information may have access to Highly
Confidential doouments or information for purposes of processing the case, including -
‘but not 1imited-to.receiving and organizing discovery, and preparing prefiled testimony,
‘hearing exhibits, and briofs. Counsel and consultants are sesponsible for appropriate
supervision of their staif to ensure the protection of all confidential information
consistent with the terms of this Superseding Order.

1L Anytestimony orexhibits prepared that include or reflect Highly
Confidential Information must be maintained in the seoure-docation vl filed with
the Commission or removed to the hearing room for production under.seal and under
circumstances that will ensure continued protection from disolosure to persons not
entitled to review Highly Confidential documents or information. Counse] will provide
prior notice (at least one business day) of any intention to inttoduce such matetial at
hearing orrefer to-such matetials in cross-examination-of a witness: The presiding
officer(s) will detexmine the process for ihcluding such docunients or information

following consultation with the parties,

12, The desxgna’uon of:any document or information as Highly Confidential
may be challenged by motion, and the classification of the document or information as
Highly Confidential will: be considered-in chambers by the presiding officer(s).

13, Highly Confidential documents and information will be provided
to Commission Staff and the Commission under the sams terms-and conditions of this
Superseding Order and as otherwise provided by the terms of the General Protective

Order filed in this proceeding.

AppeaUSubsequenf Proceedings-

14,  Scaled portions of the record in this proceeding may be forwarded
to any court of competent juisdiction for purposes of an appeal or to the Federal
Commuications Commsslon (FCC), but under seal as designated herein for the
information and use of the cowt or the FCC. If a portion of the record is forwarded
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to a court o the FCC, the providing party shall be notified ' which portion of the sealed
record has been designated by tho appealing party as necessaty to the record on appeal
or for use-at the ECC: ’ .

Summary of Record-

15, If deemednecessary by the Commission, the providing party shall prepare
& ivtitten summaty of the Confidential Toformation referred to in the Superseding Oxder
to be placed on the public record.

Preservation of Confidentiality~

16,  All persons who-ate given access to Highly Confidential Information
by reason-of this Superseding Osder:may notuse or disaloss the Highly Confidential
Information for any purpose other than the purposes of prepatation for and conductof
this proceeding, and must take all niecessaty precautions to-keep the Highly Confidential
Informatioit secuie, Disclosute of Highily Confidential Information fox pnrposes.of
business competition is steictly prohibited.

Duration of Protection-

17.  The Commission shall preserve the confidentiality of Highly Confidentisl
Information for a period of five yoars from the date of the final order in this docket,
unloss extended by the Commission at the request of the patty desiring confidentiality.
The Commission shall notify the party desiting confidentiality at least two weeks prior fo
the release. of Highly Confidential Information. This Supetseding Order shall continue in
force aud effect after:docket UM 1431 is closed, as set out in this paragraph.

" Destruction After Proceetiing:

18,  Counsel of record may retain memotanda, pleadings, testimony,
discovery, ot other documenis coniaining Highiy Confidentiui Infvrmation v 6 sxivit
reasonably necessary to maintsin e file of this proceeding or to-comply with requirements
imposed by auother governmental agency or court.order, The information retained may
not be disolosed to any person, Any other pexson retdining Highly Confidential
Tnformation o documerits containinig such Highty Confidenitial Information must destroy
or retuth it to the paity. desiring confidentlality within 90 days-after finalresolution of this
proceeding unless the paity desiting confidentiality consents, in wilting, to retention of
the Highly Confidential Information or documents containing such Highly Confidential
Information. Thispatagraph does not apply to the Commission ot its-Staff.
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Additional Protection-

19,  Theparty desiring additional protection may move for any of the remedies
set forth in. ORCP 36(C). The motion shall stato;

P

N S~

el

The parties and persons involved;

The exact nature of the informaiion involved;

The exact nature of the relief requested;

The specific reasons the requested reliefis necessary;

and
A detailed desoription of the intermediate measiites, including

selected:redaction, explored by the partius and why such measures.do.not
‘resolve the dispute..

The inforination.need not be released and, if réleased, may not be disclosed
pending the Commission’s niling on the motion,
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SUPERSEDING HIGHLY CONFIDENTIAL INFORMATION AGREEMENT
DOCKET NO. UM 1431

5L : ‘ , 88
__ Inchouse-attotngy
__Ti-house-expert
__ Outside counsel
__Outside expert
in this proceeding for (a party to this

proceeding) hereby declare unider penalty of pcrjury under the laws of the State of

Oregon that the following are true and correct:

a 1 have a need to know for the purpose of presenting my party’s case in this
proceeding and am not engaged in developing, planning, marketing, or selling
products or services ot determining the costs thereof to be charged or potentially
charged to custorners; and

b, Ihavereadand undcrstand and agres to be bound by, the torms of the General
Protective Qrder in this ploceedmg, as well as the terms of this Supetseding
Highly Confideniial Protective Order.

Full Name (Pritited)

Signature Date

City/State where this Agreement was signed

Employer

Position.and Responsibilities Permanetit Address
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oo SUPERSEDING HIGHLY CONRIDENTIAL INFORMATION AGREEMENT
' DOCKET NO. UM4431

. Seott J . Rubre

__In-houseaftomey
__In-house expert

. X Ouiside counsel

! . ___ Ousside expert

procoeding) hereby declave under penalty of pexjury unider the laws of the State of
Oregon that the: following are tme and correct:

B a. Theve & need to lmow for thie- puxpose of presenting my parly’s case in ﬂus
proceeding and am not engaged in daveloping, planning, marketing, or ssﬂmg
producls or services.or detennining fhe costs: thereof to bo charged or potsatially

. charged to customers; and .

b. 1haveread and understang, and apres to be bound by, the terms of “the General
Protective: Order'in this proceeding, as well as.the terms of this Superseding

‘-' . Highly Confidential Protective Ordes,
Seott J. Rubie ;
FullNamo (Printed) o . :
At Mot 217 / b9
fgigmm v ) Datc'

Jﬁ)MS bu-(ﬁ) pA’

CStylState where this Agrecment was signed

SGH'LE M'D[O‘l"p‘{ . , 14
Employer " . 333 Cak lane
Alorney- Blwwsbwrg PA 17815
“Position and Responsibilities Permanent Address
APPENDIX B ‘
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SUPERSEDING HIGHLY CONFIDENTIAL:INFORMATION AGREEMENT
DOCKETNO. UM 1431~

I, Randy Barber _ . . 88

—An-house attorgy
. In-house'expert
. Oitsido-counsel
. x_Outsideoxpert

in this proceeding-for IBEW Locat 89 i (e partyto this
proceeding) hereby declare under: pmauy of perjury under the laws of the State of _ ;
Oregon that the following ave:true ‘and correct;

. 8, lhaveanecedioknow for the purpose of pxesenﬁng oy pacly’s case in-this
. proveeding and am not etigaged in developing, planning, maiketing, or selling
products or services or determining. the cosis {heteof to e chargedt or potentiatly

' . -chargedto customers;’ and v
. . ’ b. 1haveresd and understand, and.agreo to be bound by, theterms of the General
o Protedtive Orderin fhis procecding, as well as the tarms of this Superseding
i Highly Confidential Protective Order. |
Randy Barber
Pull Name (Printedy ' o SR
' July 18, 2008 -
Signaiuie Dats
Takome Park, MD

City/State whers this Agreement was signed

Center for Economic Organizing

935 Laurel}Ave.,Z#'204

. Bmployer
Prasident Takoma Park, Mi) 20712
Position and Responsibifities - Pernsament Address
APPENDIX B
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ORDER NO. 05-409

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Verizon Nerth Tnc. for- Any

. Approvals Required Under the Public ;' Daocket No. A-2009-2111330
“Utility Code for Transactions Reélated to 1 Docket No. A-2009-2111331
- the Restructuring of the Company 102 :  Docke! No..A-2009-2111337

Pennsylvania-Only. Operation and Notice
of Affiliate Transaction

: MOTION OF
COMMUNICATIONS ‘WORKERS OF AMERICA AND
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS,
LOCALS 1451, 1635, AND 1637
FOR LEAVE TO REPLY TO
VERIZON’S OPPOSITION
TO PETITION FOR INTERLOCUTORY REVIEW

Pussuant to 52 Pa. Code §§ 5.103 and 5.302(d), the. Communications Workers of America
(*CWA™) and International Brotherhood of Electrical ‘Workess, Locals 1451, 1635, and 1637 .
(“IBEW™) }hercﬁy move forleave to reply 1o V’crizon,North's‘Oﬁposi_:iOn‘-lo the CWA/IBEW
Petition for Inferddocutory Review. In support of this motion, CWA and IBEW state as follows:

i. On.September 8, 2009, Verizon North Inc. (“Verizon North”) filed its bief in
opposition 10 CWA'’s and IBEW’s Petition for Interlocutory Review.

2, In its brief, Verizon North states:

‘Verizon is a poblicly hcid .company with @ myriad of shareholders who
change daily as shares are:traded, and none of whom holds more than 10%
of Verizon's stock, let slone the-approximately 30% that would be aceded
to-end up with 20% of Frontier's stock. Indeed, the Unions do nol claim

that any one person or group will hold more.than 20% of Frontier stock.

Verizon North brief, p. 5 (footnote omitted).

appeNDIX C
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3. On the next day, September 9, 2009, in a related proceeding in Oregon, Verizon
Cornmunica(ions*Corp.‘.'(“V,eﬁzon”)f(ihé ultimate parent:company of Verizon North) provided for -
the first time to the pndersigned: counsel:and the unions® financial consultant a series of allegedly

confidential docisments that were filed by Verizon with the Federal Trade Commissiorn on

" August 21,2009, under the provisions of the Hari-Scoti-Rodino Act.

4. Among the documents provided was a document from Verizon’s financial
advisors to Verizon, dated April 20, 2009, whichc‘ont&iﬁs-a page showing the largest ’
shareholders in both Verizon and Frontiér Communications Inc. (“Frontict”), along with the
numli‘ef c.>f shares owned by each sharcholder in each company. Affidavit of Randy Barber,
altached hereto-as Appendix A, 17.

5. Straight forward calcul'aﬁqns-using these data show that a group of ten Verizon
stockholders collectively would own mote than 20% ;)f Frontier’s common stock if the proposed
trans'.acuon ‘botween Verizon and Frontwr is consummated. ]_, €11,

6. 'l'hus, at least as-early as Apnl 20, 2009 —and certamly by. August 21, 2009, whcn
the information was filed with the Federal Trade Commission — Venzon had mformanon
showing that its actions-on behalf of its stockholders-would result in & smaii group of |
shareholders owning a controlling interest (20% of the comfnon stock; as defined by this
Commission’s policy statement at 52 Pa. Code § 69.901) in Frontier.

7. Thisis directly contrary to Verizon’s statement in its brief thét no group would
own more than 20% of Frontier's common stoci;;_ a;‘, 2 re.;.ult of the bro;;os‘ed;transaclibn,

. 8. CWA and IBEW, .;herefare, scgk Jeave 10 have the Commission consider this
newly provided information when t'hcu('jommission rules on the CWA/IBEW petition for

interlocutory review,.

AppeNDIX
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' WHEREFORE, CWA and IBEW move the Commission to consider this newly provided

information in uling on the CWA/IBEW petition for interlocutory review and answer (o a

material question.

Respectfully submitted, !

Scott J. Rubin (PA Sup. C1. 1d. 34536)
333 Oak Lane ;
Bioomsburg, PA 17815
(570) 387-1893

. scott,j.rubin@gmail.com ' y

Counsel for CWA and IBEW

Dateds September 11, 2009

. R CERTIFICATE OF SERVICE

1 hereby cestify that I have this day served s true copy of the foregoing upon the following parties
to this proceeding by first class-mail and electfonic matl,

i m e

Suzan D, Paivz ) Joel Cheskis

‘Verizon Pennsylvania Inc, . Office of Consumsf Advocate ;
1717 Asch Street, 17N : 555 Walnut Strest, 5™ Floor {
Philadelphin, PA 19103  Harrisburg, PA 17101-1923 i
suzan.d.paiva@verizon.com " jcheskis@paoca.org
Steven C, Gray Johnnic E. Simms
.Office of Smalt Business Advocate Office of Trial Staff
300 North Second Street, Suite 1102 - Pa. Public.Utility Commission
Harrisburg, PA 17102 P.0, Box 3265 :
sgray@state.pa:us Harrisburg, PA 17105.3265

josimms@smte pa.us

Mhm

Scott ], Rqu

Dated: September 11, 2009

® o )
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of Verizon North Tne. for. Any

Approvals Required Under the Public =~ ¢ Docket:No. A-2009-2111330
Utility Code for Transaclions Related to : . Docket No. A-2009-2111331
the Restruciuring of the Companyto a :  Docket-No, A-2009-2111337

Pennsylvania-Only Operation-and Notice
of Affilidte Transaction

. '  AFFIDAVIT

1. My name is Randy Barber. Iama financis] consultant who has been retained by
the International Brotherhood of Blectrical Workers (“IBEW") and the Communications
Workers: of Amenca (“CWA")

o 2, T am employed by the Cei‘iicr for Economic Organizing and serve as ifs President.
@,._ My office address is Suite 204, 6935 Laurel Avenue, Takoma Park, Maryland 20912,
3. I have worked as & fi ha”rid'al consuliant for more than 25 years. I Spcc'ialize in

complex financial and opetational analysesof companies and industries, sometimes in the
coritext.of collective bargaining, other times in support of chents’ strategic or policy-interests.
Among the: -companies that Thave aualyzed ifi great depth-are: - Alcatel, Avaya, AT&T, Boeing,
Celestica, Columbia/HCA, Eastern Air Lines, Edison Schools, FPaifPoin{ Communications;
Lucent Technologies, MCI, Oregon Steel, Sylvan Leammg Systems, Texas. Air Corporation;
TIAA-CREF,; United Air’ Lxm.s, 1he United States Posial Service, and Wai-Mait, Moo br uad‘y,!
have provided clicits with various-analyses of such industries as-aerospace manufacturing, air
transport, for-profit education, newspaper publishing, off-road vehicle. manufacturers, and
telecommunications-and infernet-access and comcnt;provi'dcrs.

4. | have testified as an expect witness (elther at trial or by deposition) in several

regulatory praceedings, judicial proceedings, and arbitrations, These have included, for
" example, a-class action law suit involving BTT, National Mediation Board Single Carrier

proceeding, the Big Sky Airfines Bankruptcy, an Examiner’s Investigation into the Bankruptcy
of Bastern Air Lines, and the state regulatory procccdmgs fnvolving FairPoint Communications’
puschase of Verizon’s landline businesses.in Northern New England. In addition, T have served
as an experi finaicial consultan! in various proceedings where it was not-necessary for mie o
testify, such as an airline fitness investigation invoiving ATX; a cross-border airline merger
investigation (American Airlines-Canadian Airlines); and a major CWA/AT&T arbitration.
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. 5. 1 am'the ﬁnfmcxai consultant for CWA and IBEW in state reouiatory proceedmgs
involving Frontier Cormmunications’ proposed acquisition of Verizon's landlinc operations in 14
states. To date, 1 have been assisting CWA and JBEW in conducting dlscovcry in the regulatory

proceedings in inois, Ohio, Oregon, and West Virginia,

6. On September 9, 2009, I received in dxscovary in the Orégon proceeding a
document dated April 20, 2009, that was prepared for Verizon by its financial advisors,
Barclay's-and J.P. Morgan, The document also was. provuded by Verizon 1o the United States
Federal Trade Commission on August 21, 2009, as part-of Verizon’s Hari-Scott-Rodino filing
(identified therein a5 document 4(c)(41)). Verizon claims:that the entire document is
confidential, 5o 1 cannot attach the specific page of the document:or disclose specific information
contained therein,

7. ‘Page 9 of the documen! provides a list of the largest shareholders in both Verizon
and Frontiér, along with the precisenumber of shares owned by each shareholder in-each
company. The page states that the source of the document is a database: compnscd of thelatest
available. public:information filed with the United States Securifies and Exchange-Commission.

8, For each of the Verizon shareholders listed in this document, 1 have calculated {he
mxmber of shares that the shareholder would receive in Frontier if-this transaction is completed
under the terms of the Agreement and Plan of Merger between Verizon and Frontier (dated as of

May 13,2009).

9. In pcrfoxmmg this.calculation, ] used the lowest Frontier stock price ($7.00 per

share) nnder which Verizon®’s sharcholders interests in Frontierwould be-determined. 1 used
this amount because it reflects the current value of Fronner s stock, which closed on September

10,2009, at $6.99 per share.

10.  For those shareholders who also-are listed as being among the largest holders.of
Frontier’s stock, I added the current Frontier holdings to the Frontier stock the sharsholder would
receive from the proposed transaction, i

11, The result of this calculation is that if the transaction is consummated at-u price of
$7.00 per share, 1en (10) Verizor sharcholders coliectively would own more than 20% of
Frontier’s common stock.

Thave signed;’ this Affidavit this 11" day of September, 2009, understanding that the statements
herein:are made subject to the penalties of 18 Pa. C.S. § 4904 (selating to unsworn. falsification to

-authorities),

Randy Barber /
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LUBIN & ENOCH, P.C.

PHOENIX | DENVER | EL PASO
Phoenix, Arizona 85003-1505

(602) 234-0008

otagley Lubin
Nicholas J. Enoch Fax (602) 626-3586

349 North 4th Avenue

R

Jarrett J. Haskovec
David G. McCracken of Counsel”
*Admiteed in Texas only

September §, 2010

Via Regular Mail and Facsimile
(602/382-6070) this date to:

Jeffrey W. Crockett, Esq.
Snell & Wilmer, L.L.P.

One Arizona Center

400 East Van Buren

Phoenix, Arizona 8§5004-2202

Re: CWA (Qwest Merger - AZCC Case)
Our File No. 1871-002

Dear Jeffrey:

This letter is written in response to the Joint Applicants’ recent objection in the State of Arizona
regarding the production of Confidential Information and/or Highly Confidential Information to

Messrs. Ru_bin and Barber.

As you probably already know, our clients are presently debating this same exact issue in
Colorado and Minnesota. For the sake of brevity, I will not.needlessly rehash the CWA’s
arguments in this letter. Instead, enclosed herein you will find a copy of the CWA’s recent
filings in Colorado and Minnesota which set forth my client’s position regarding this particular
topic. In the likely event that the Joint Applicants do not promptly withdraw their objections
regarding Messrs. Rubin and Barber, it is my plan to file a similar motion with the Arizona
Corporation Commission. As I will probably incorporate this new motion into the motion to
compel addressed in my letter to you dated September 3, 2010, I will give the Joint Applicants a

few extra days to respond to both letters.

Should I fail to hear back from you"'?By Monday, September 13, 2010 regarding these discovery-
related issues, my client will proceed with filing Motions to Compel in Arizona and Colorado.

3
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

DOCKET NO. 10A-350T

IN THE MATTER OF THE JOINT APPLICATION OF QWEST
COMMUNICATIONS INTERNATIONAL, INC. AND CENTURYLINK, INC. FOR
APPROVAL OF INDIRECT TRANSFER OF CONTROL OF OWEST
CORPORATION, EL PASO COUNTY TELEPHONE COMPANY, QWEST
COMMUNICATIONS COMPANY LLC, AND QWEST LD CORP.

INTERVENOR CWA’'S:
(1) MOTION TO AMEND THE AUGUST 30, 2010 INTERIM ORDER; and
(2) REQUEST FOR EXPEDITED HEARING REGARDING THE SAME

Pursuant to Rules 1400 and/or 1502(d) of the
Commission’s Rules of Practice and Prbcedure, Intervenor
Communications Workers of America, AFL-CIO, CLC (“CWA"), by
and through undersigned counsel, respectfully requests the
Hearing Commissioner amend the portion of his August 30,
2010 Interim Order in which he found “that the disclosure to
the CWA of all ordinary confidential and highly confidential
information in this proceeding should be limited to Mr.
Fnoch at this time, provided he signs the appropriate non-
disclosure agreements.” As explained below, and as will be
explained in even more detail should a hearing be promptly
scheduled regarding this matter, 9911 and 14 the Interim
Order is premised upon a somewhat flawed and skewed
recitation of the underlyiﬁg facts involving the Oregon
proceeding in which the actions of attorney Scott J. Rubin’s

and expert witness Randy Barber were called into question.
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FACTS

Mr. Rubin is an attorney and consultant who has worked
exclusively on public utility regulatory matters since 1983
when he began working for the Pennsylvania Office of
Consumer Advocate. He worked for that office for more than
ten (10) years before opening his own law and consulting
practice in 1994.

During the past twenty-seven (27) years, Mr. Rubin has
been an attorney, consultant, or expert witness in hundreds
of utility commission proceedings, many of which have
involved the production by utility companies of highly
confidential information. Mr. Rubin has received Hart-
Scott-Rodino filings, financial models, business plans, and
other highly senéitive documents in at least a dozen merger
proceedings involving energy, telecommunications, or water
utilities and has never publicly disclosed or used any
confidential information outside of the proceeding in which
it was provided. As pointed out in his recently filed
Verified Motion Reguesting Pro Hac Vice Admission, Mr. Rubin
is a member in good standing of a number bf state and
federal bars and, notably, “no discipline or grievance
proceedihgs have been filed or are pending.”

Mr. Barber has been an independent financial consultant
for more than thirty (30) years. He has been involved in
many types of litigation and has signed confidentiality
agreements (or been bound by protective orders) in several
highly sensitive proceedings invelving airlines,

2




10
11

12

16

17

18

19

20

21

22

23

24

25
26

28

manufacturing, telecommunications, and trucking companies.
These proceedings have included bankruptcies, mergers and
acquisitions, and litigation in state and federal courts.
In all of these cases, Mr. Barber has never publicly
disclosed or used any confidential information outside of
the proceeding in which it was provided.

The incident referred to in 9911 and 14 the Interim
Order involved a proceeding before the Oregon Public

Utilities Commission (“Ore. PUC”). On May 13, 2009, Verizon

Communications Inc. (“Werizon”) and Frontier Communications

Corp. (“Frontier”) announced a transaction whereby Verizon
would sell to Frontier Verizon’s wireline telecommunications
business in fourteen states. Verizon and Frontier filed an
application with the Ore. PUC dn May 29, 2009, seeking

approval of the proposed transaction.

Shortly after the transaction was announced, Mr. Rubin
was jointly retained by the national offices of the
International Brotherhood of Electrical Workers, AFL-CIQ,
CLC and the CWA to work with local counsel to represent
their local affiliates in utility commission proceedings
throughout the United States relating to the proposed
transaction.

Verizon, Frontier, the labor unions, and other parties
recognized that some of the information Verizon and Frontier
would be asked to produce during discovery would Dbe highly
confidential business and financial information. On July
17, 2009, an Ore. PUC Administrative Law Judge issued a
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protective order that established the requirements for the
provision and use of highly confidential information. The
protective order defined highly confidential information to
be “competitively sensitive confidential information that
falls within the scope of ORCP 36(C)(7) (‘a trade secret or
other confidential research, development, or commercial

information’), the disclosure of which presents risk of

business harm.” The order also provides, in relevant part,
that “persons who are given access toO Highly Confidential
Information .. may not use or disclose the Highly
Confidential Information for any purpose other than the

purposes of preparation for and conduct of this

144

proceeding. ...
On Juné 13, 2009, IBEW and CWA had filed pleadings in a

proceeding pending before the Pennsylvania Public Utility

Commission (“Pa. PUC”) related to the proposed transaction

between Verizon and Frontier. CWA and IBEW alleged that the

proposed transaction constituted a change in control of
Frontier (which has various operations regulated by the Pa.

PUC) and, as such, that the Pa. PUC was required to review

the proposed transaction.

On September 8, 2009, Verizon filled one such pleading

with the Pa. PUC that stated:

Verizon is a publicly held company with a
myriad of shareholders who change daily
as shares are traded, and none of whom
holds more than 10% of Verizon’s stock,
let alone the approximately 30% that
would be needed to end up with 20% of
Frontier’s stock. Indeed, the Unions do
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not claim that any one person or Jgroup
will hold more than 20% of Frontier

stock.

The next day, September 9, 2009, Verizon provided a

document in the Oregon proceeding, prepared by Verizon'’s

advisors, that showed Verizon had information as early as

April 2009 that, in fact, a small group of Verizon
stockholders would own more than 20% of Frontier’s stock if
the proposed transaction were approved. Each page of the
document was stamped “Highly Confidential” but a footnote on
the page of interest listed the source of the information on
that page as coming from public filings with the U.S5.
Securities and Exchange Commission.

On September 11, 2009, Mr. Rubin filed a pleading with
the Pa. PUC setting forth that Verizon had information in
its possession showing that, in fact, a small group of its
stockholders would own more than 20% of Frontier if the
transaction were consummated. The pleading to the Pa. PUC
did not disclose any allegedly confidential information.
Indeed, there has been no allegation that Mr. Rubin
disclosed any confidential information at any time.
Further, that pleading did not use any confidential

information. The only information used was (1) the fact

+hat such a document was in Verizon’s possession and
(2) that the document contained information publicly filed
with the Securities and Exchange Commission showing that a

small group of Verizon stockholders would own more than 20%

of Frontier.
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The pleading in Pennsylvania included an affidavit from
Mr. Barber. Mr. Barber prepared the affidavit only after
confirming with counsel that the filing the affidevit 1in Pa.
would not violate the protective order in Oregon. Mr. Rubin
provided Mr. Barber with an oral legal opinion that, because
no confidential information was being used or disclosed,
there would not be a violation of the Oregon protective

order.

Verizon filed a motion with the Oregon PUC on September

17, 2009, alleging, inter alia, that Mr. Rubin had violated

the protective order. As we Now know, the Oregon PUC
disagreed with Mr. Rubin’s interpretation of the protective
order, and issued an order on October 14, 2009, that found
his ﬁse of public information within an'allegedly
confidential document constituted a breach of the protective
order. Even though there was no disclosure of any
confidential information, the PUC found that Mr. Rubin had
violated 1ts orderrby using in a different proceeding the
existence of a confidential document containing public
information.

In summary, neither Mr. Rubin nor Mr. Barber ever
disclosed any confidential information and they have never
been accused of doing so. The Oregon proceeding involved a
difference in interpretation of the terms of a protective
order concerning the status of public information contained

within a document that was marked confidential.
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Moreover, Mr. Barber never knowingly violated any
provision of a protective order, including the Oregon order.
In Oregon, Mr. Barber sought the advice of counsel and was
assured that his use of public information within a document
marked confidential would not violate the protective order.
That legal advice was later determined to be incorrect, but
that should not be held against Mr. Barber in this or any
other proceeding.

In conclusion, Messrs. Rubin and Barber are both
experienced, highly reputable professionals when it comes to
legal matters involving regulated entities, such as in this
case. The practical effect of the Hearing Commissioner’s
Interim Order is to not only deny the CWA its choice of
counsel but, in addition, the ability to present 1its cése in
Colorado in a full and forthright manner. Further
compounding the confusion is the fact that Messrs. Rubin and
Barber are actively assisting the CWA in other jurisdictions
regarding this same proposed merger and, as such, the
Hearing Commissioner’s Interim Order does not properly
consider the practical problems associated with these
gentlemen getting, and utilizing, this same exact
information through other proper procedural mechanisms.
Lastly, it should be noted that the Hearing Commissioner’s
Order in this case is likely to be cited in other
jurisdictions as a basis upon which Messrs. Rubin and Barber
ought to be denied the right to review all of the relevant
documents and, in a more general sense, engage in their
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livelihood. Suffice to say, the Hearing Commissioner ought

to be guite reticent to standby such a ruling without, at a

minimum, having had an opportunity to hear from Messrs.

Rubin and Barber.

REQUESTED RELIEF

Based upon the foregoing, the CWA respectfully requests
that the Interim Order be amended so as to permit Messrs.
Rubin and Barber the ability to review and utilize all of
the information Mr. Enoch is currently permitted to review.
At a minimum, the CWA respectfully requests the Hearing
Commissioner promptly schedule a hearing in which Messrs.
Rubin and Barber are provided with an opportunity to
explain, and answer pointed questions regarding, the events
addressed in 9911 and 14 the Interim Order. Should the CWA
be permitted an opportunity to promptly address the Hearing
Commissioner’s “concerns regarding Mr. Rubin and Mr.

Barber,” it is confident that the Hearing Commissioner’s

concerns will be alleviated and the Interim Order will be

amended accordingly.

RESPECTFULLY SUBMITTED this 1% day of September 2010.

INTERVENOR CWA

By: s/Nicholas J. Enoch
Nicholas J. Enoch, No. 27113
LUBIN & ENOCH, P.C.

999 18 Street, Ste. 3000
Denver, Colorado 80202-2499
Telephone: (303) 595-0008
FPacsimile: (602) 626-3586
F-mail: nick@lubinandenoch.com
Co-counsel for Intervenor CWA
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By: s/Scott J. Rubin

Scott J. Rubin, Esqg., admitted pro hac vice

333 Oak Lane

Bloomsburg, Pennsylvania 17815-2036
Telephone: (570) 387-1893

Facsimile: (570) 387-1894

E-mail: scott.j.rubin@gmail.com
Co-counsel for Intervenor CWA

CERTIFICATE OF SERVICE

I hereby certify that on this 1°° day of September,

2010, the foregoing Motion was filed through the PUC E-

filing system.

s/Danette Valencia




OAH Docket No. 11-2500-21391-2
PUC Docket No. P-421, et al/PA-1 0-456

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE PUBLIC UTILITIES COMMISSION

In the Matter of the Joint Petition for
Approval of Indirect Transfer of Control of
Qwest Operating Companies to Century Link

CWA’s RESPONSE TO THE QWEST/CENTURYLINK RESPONSE TO
MOTIONS TO COMPEL

On Aﬁgust 31, 2010, Qwest and CenturyLink filed a Response to Motions to Compel that
includes within it a request to modify the Protective Order. CWA alreadjr has responded to the
substance of the Qwest / CenturyLink objections, with one exception.

The Response includes a request to prohibit CWA’s out-of-state counsel, Scott Rﬁbin,
and CWA’s expert witness, Randy Barber, from having access to certain highly confidential
information. Qwest and CenturyLink base this request on an order issued in an unrelated Oregon
proceeding, and a recent Interim Order in the Colorado proceeding reviewing this transaction.

Initially, CWA would note that the Colorado order was issued prior to the filing of
CWA’s response to the Qwest/CenturyLink motion in that case. CWA will be seeking
reconsideration of that order, so that the Colorado commission will have the béneﬁt of hearing

both sides of the argument.




Some background about the Oregon proceeding, as well as Mr. Rubin’s and Mr. Barber’s
professional credentials and role in that proceeding, is appropriate.

Scott Rubin is an attorney and consultant who has worked exclusively on public utility
regulatory matters since 1983 when he began working for the Pennsylvania Office of Consumer
Advocate. He worked for that office for more than 10 years before opening his own law and
consulting practice in 1994.

During the past 27 years, Mr. Rubin has been an attorney, consultant, or expert witness in
hundreds of utility commission proceedings, marny of which have involved the production by
utility companies of highly confidential information. Mr. Rubin has received Hart-Scott-Rodino
filings, financial models, business plans, and other highly sensitive documents in at least a dozen
merger proceedings igvolving energy, telecoﬁmuﬁcations, or water utilities and has never
publicly disclosed or used any confidential information outside of the proceeding in which it was
provided.

Randy Barber has been an independent financial consultant for more than 30 years. He
has been involved in many types of litigation and has signed confidentiality agreements (or been
bound by protective orders) in several highly sensitive proceedings involving aitlines,
manufacturing, telecommunications, and trucking companies. These proceedings have included
bankruptcies, mergers and acquisitions, and litigation in state and federal courts. In all of these
cases, Mr. Barber has never publicly disclosed or used any confidential information outside of
the proceeding in which it was provided.

The incident referred to in the pleading filed by Qwest and CenturyLink involved a

proceeding before the Oregon Public Utilities Commission (“Ore. PUC”). Mr. Rubin discussed




this matter with counsel for Qwest and CenturyLink in Minnesota on August 3, 2010, and
provided the substance of the following e;{planation to them at that time. Since that discussion,
Quwest and CenturyLink have continued to provide Mr. Rubin and Mr. Barber with allegedly
confidential information.

On May 13, 2009, Verizon Communications Inc. (“Verizon”) and Frontier
Communications Corp. (“Frontier”) announced a transaction whereby Verizon would sell to
Frontier Verizon’s wireline telecommunications business in fourteen states. Verizon and
Frontier filed an application with the vOre. PUC on May 29, 2009, seeking approval of the
proposed transaction. |

Shortly after thé transaction was announced, Mr. Rubin was jointly retained by the
national offices of the International Brotherhood of Electrical Workers (‘IBEW™) and the
Communications Workers of America (“CWA™) to work with local counsel to represent their
local affiliates in utility commission proceedings throughout the United States relating to the
proposed transaction.

Verizon, Frontier, the labor unions, and other parties recognized that some of the
information Verizon and Frontier would be asked to produce during discovery would be highly
confidential business and financial information. On July 17, 2009, an Ore. PUC Administrative
Law Judge issued a protective order that established the requirements for the provision and use of
highly confidential information. The protective‘order defined highly confidential information to
be “competitively sensitive confidential information that falls within the scope of ORCP
36(C)(7) (‘a trade secret or other confidential research, development, or commercial

information’), the disclosure of which presents risk of business harm.” The order also provides,

3




in relevant part, that “persons who arev given access to Highly Confidential Information ... may
not use or disclose the Highly Confidential Information for any purpose other than the purposes
of preparation for and conduct of this proceeding ....”

On June 13, 2909, IBEW and CWA had filed pleadings in a proceeding pending before
the Pennéylvam'a Public Utility Commission (“Pa. PUC™) related to the proposed transaction
between Verizon and Frontier. CWA and IBEW alleged that the proposed transaction
constituted a change in control of Frontier (which has various operations regulated by the Pa.
PUC) and, as such, that the Pa. PUC was required to review the proposed transaction.

On September 8, 2009, Verizon filed one such pleading W1th the Pa. PUC that stateci:

Verizon is a publicly held company with a myriad of shareholders who change

daily as shares are traded, and none of whom holds more than 10% of Verizon’s

stock, let alone the approximately 30% that would be needed to end up with 20%

of Frontier’s stock. Indeed, the Unions do not claim that any one person or group

will hold moré than 20% of Frontier stock.

The next day, September 9, 2009, Verizon provided a document in the Oregon
proceeding, prepared by Verizon’s advisors, that showed Verizon had information as early as
April 2009 that, in fact, é. small group of Verizon stockholders would own more than 20% of
Frontier’s stock if the proposed transaction were approved. Each page of the document was
stamped “Highly Confidential” but a footnote on the page of interest listed the source of the
information bn that page as coming from public filings with the U.S. Securities and Exchange
Commission.

On September 11, 2009, Mr. Rubin filed a pleading with the Pa. PUC setting forth that

Verizon had information in its possession showing that, in fact, a small group of its stockholders

would own more than 20% of Frontier if the transaction were consummated. The pleading to the




Pa. PUC did not disclose any allegedly confidential information. Indeed, there has been no
allegation that Mr. Rubin disclosed any confidential information at any time. Further, that
pleading did not use any confidential information. The only information used was (1) the fact
that such a document was in Verizon’s possession and (2) that the document contained
information publicly filed with the Securities and Exchange Commission showing that a small
group of Verizon stockholders would own more than 20% of Frontier.

The pleading in Pa. included an affidavit from Mr. Barber. Mr. Baiber prepared the
affidavit only after confirming with counsel that the filing the affidavit in Pa. would not viélate
the protective order 1n Oregon. Mr. Rubin provided Mr. Barber with an oral legal opinion that,
because no confidential information was being used or disclosed, there would not be a violation
of the Oregon protective order.

- Verizon filed a motion with the Oregon PUC on September 17, 2009, alleging, inter dalia,
that Mr. Rubin had violated the protective order. As we now know, the Oregon PUC disagreed
with Mr. Rubin’s interpretation of the protective order, and issued an order on October 14, 2009,
that found his use of public information within an allegedly confidential document constituted a
breach of the protective order. Even though there was no disclosure of any confidential
information, the PUC found that Mr. Rubin had violated its order by using in a different
proceeding the existence of a confidential document containing public information.

In summary, neither Mr. Rubin nor Mr. Barber ever disclosed any cbnﬁdential
information and they have never been accused of doing so. The Oregon proceeding involved a
difference in interpretation of the terms of a protective order concerning the status of public

information contained within a document that was marked confidential.




Moreover, Mr. Barber never knowingly violated any provision of a protective order,
including the Oregon order. In Oregon, Mr. Barber sought the advice of counsel and was assured
that his use of public information within a document marked confidential would not violate the
protective order. That legal advice turned out to be incorrect, but that should not be held against
Mr. Barber in this or any other proceeding.

WHEREFORE, the Communications Workers of America requests the Administrative
Law Judge to deny CenturyLink’s and Qwest’s request to prevent CWA’s out-of-state counsel

and consultant from having access to certain information in this proceeding.

GREGG M. CORWIN & ASSOCIATE
LAW OFFICE, P.C.

Dated: September 2, 2010 s/Gregg M. Corwin
Gregg M. Corwin #19033

Cristina Parra Herrera #388146
1660 South Highway 100

508 East Parkdale Plaza Building
St. Louis Park, MN 55416-1534
Tel.: 952-544-7774

Fax: 952-544-7151
gCOrwin(@ecorwin.com
cparraherrera(@gcorwin.com

COUNSEL FOR CWA
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Smﬂ@g%hwr

Phoenix, Arizona 85004-2202

LAW OFFICES

One Arizona Center
400 East Van Buren Street
Suite 1900

EGENVE

sgp 14 2010

602.382.6000
602.382.6070 (Fax)
www.swlaw.com

Jeffrey W. Crockett

602.382.6234 ‘
jerockett@swlaw.com Septcmb er 14, 2010

VIA HAND-DELIVERY

Nicholas J. Enoch, Esq.
Lubin & Enoch, P.C.

349 North Fourth Avenue
Phoenix, Arizona 85003

DENVER

LAS VEGAS

LOS ANGELES

LOS CABOS
ORANGE COUNTY
PHOENIX

SALT LAKE CITY
TUCSON

Re:  Confidential and Highly Confidential Supplemental Responses to Integra
Telecom’s Second Set of Data Requests to CenturyLink Communications et
al.—Docket Nos. T-01051B-10-0194, T-02811B-10-0194, T-04190A4-10-0194,

T-20443A-10-0194, T-03555A4-10-0194 and T-03902A4-10-0194

Dear Mr. Enoch:

Enclosed please find the confidential and highly-confidential supplemental responses
and attachments of CenturyLink to Integra's Second Set of Data Requests Nos. 2, 22,41, 47, 52,
59, 77, 78, 111, 142 and 153 which were previously withheld pending the execution of a
protective order in the above-captioned dockets. Given that CenturyLink and Qwest (the "Joint
Applicants") have objected to the Protective Order Exhibits A and B signed by Messrs. Rubin
and Barber, I am providing these confidential and highly confidential responses and attachments
with the condition that they not be distributed to Messrs. Rubin and Barber pending resolution
of the objection by the Joint Applicants. In addition, you may not disclose these confidential
and highly confidential responses and attachments to any other person who has not properly

signed an Exhibit A and B to the Protective Order.
Very truly yours,
S L & WILMER

Jeftfre Crockett

JWC:gdb/enclosures
cc (w/o enclosures): Mark Harper
' Kevin Zarling, Esq.
Reed Peterson

Norm Curtright, Esq.

11979629.1 . Snell & Wilmer is a member of LEX MUNDI, The Leading Assaciation of independent Law Firms,
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LAW OFFICES ' _ LOS ANGELES

One Arizona Center LOS CABOS

400 East Van Buren Street o ORANGE COUNTY

Suite 1900 - PHOENIX

Phoenix, Arizona 85004-2202 SALTLAKECITY

602.382.6000 TUCSON
602.382.6070 (Fax)

www.swlaw.com

Jeffrey W. Crockett

602.382.6234
jerockett@swlaw.com September 13 . 2010

Michael W. Patten (via hand delivery)
Roshka DeWulf & Patten, PLC

400 East Van Buren, Suite 800
Phoenix, Arizona 85004

Gregory Merz (via first class mail)
Gray Plant Mooty

500 IDS Center

80 South Eighth Street
Minneapolis, Minnesota 55402

Re:  Confidential and Highly Confidential Supplemental Responses to Integra
Telecom’s Second Set of Data Requests to CenturyLink Communications et
al—Docket Nos. T-01051B-10-0194, T-02811B-10-0194, T-041904-10-0194,
T-20443A-10-0194, T-035554-10-0194 and T-03902A-10-0194

Dear Mike and Greg:

Enclosed please find the confidential and highly-confidential supplemental responses
and attachments.of CenturyLink to Integra's Second Set of Data Requests Nos. 2, 22, 41, 47, 52,
59, 77, 78, 111, 142 and 153 which were previously withheld pending the execution of a
protective order in the above-captioned dockets. Specifically, the following confidential and
highly confidential attachments are enclosed:

Confidential Attachment Integra-22(c)(1) -
Confidential Attachment Integra-22(c)(2)
Confidential Attachment Integra Supplemental-41
Highly Confidential Attachment Integra Supplemental-47
Highly Confidential Attachment Integra-52(a)
Highly Confidential Attachment Integra-52(b)
Confidential Attachment Integra-59(d)
Confidential Attachment Integra-77

Confidential Attachment Integra-78(d)
Confidential Attachment Integra-111

Confidential Attachment Integra-142

11928946.2 _ Snell & Wilmer Is 2 member of LEX MUNDI. The Leading Association of Independent Law Firms.




 Snell & Wilmer

LLE

Messrs. Patten and Merz
September 13, 2010
Page 2 ’

Please limit distribution of the enclosed confidential and highly confidential responses
and attachments to only those persons who have properly executed Exhibit A and/or B to the
Protective Order entered in these consolidated dockets.. In addition, please be advised that
Qwest and CenturyLink have objected to the Protective Order Exhibits A and B signed by
Messrs. Rubin and Barber for the Communication Workers of America. Without limitation of
your duties with respect to the Confidential Information under the Protective Order, you must
not disclose Qwest or CenturyLink Confidential Information to those individuals.

Very truly yours,

WEM
Je eyﬁeﬂ

JWC:gdb

Enclosures :

cc (w/enclosures):  Kevin Zarling, Esq.
Reed Peterson, Esq.
Mark Harper "~
Daniel Pozefsky, Esq.
William Rigsby
Gregory L. Rogers
Rogelio Pena .

. Mark DiNunzio
William Haas
Katherine Mudge
Maureen Scott, Esq.
Armanda Fimbres
Pamela Genung

cc (w/o enclosures) Norm Curtright, Esq.

11928946.2
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MPUC Docket No. P-421, et al./PA-10-456
OAH Docket No. 11-2500-21391-2

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE PUBLIC UTILITIES COMMISSION

ORDER REGARDING MOTIONS TO

In the Matter of the Joint Petition for COMPEL FILED BY SPRINT, INTEGRA,
Approval of Indirect Transfer of Controlof ~ AND THE COMMUNICATIONS WORKERS
Qwest Operating Companies to OF AMERICA, AND MOTION FOR A
CenturyLink SUPPLEMENTAL PROTECTIVE ORDER

FILED BY JOINT PETITIONERS

The above matter is pending before the undersigned Administrative Law Judge
pursuant to a Notice and Order for Hearing issued by the Minnesota Public Utilities
Commission on June 15, 2010.

On August 11, 2010, Sprint filed a Motion to Compel Qwest and CenturyLink (the
Joint Petitioners) to respond to seventeen Information Requests. By letter dated August
20, 2010, Sprint notified the Administrative Law Judge that the Joint Petitioners had
subsequently provided supplemental responses to several of its Information Requests
and that only two Information Requests remained in dispute. On August 25, 2010, the
Joint Petitioners filed their response to Sprint's Motion to Compel regarding these two
information Requests.

On August 16, 2010, the Communications Workers of America (CWA) filed a
Motion to Compel the Joint Petitioners to respond to eight Information Requests. On
August 23, 2010, Integra Telecom filed a Motion to Compel the Joint Petitioners to
respond fo one information Request. On August 31, 2010, the Joint Petitioners filed
their Response to the Motions to Compel of CWA and Integra and a Motion for a
Supplemental Protective Order. On September 2, 2010, the CWA filed a Reply Brief
regarding its Motion to Compel.

On September 8, 2010, oral argument regarding all three Motions to Compel was
heard in the Large Conference Room at the Public Utilities Commission.

On September 13, 2010, Sprint, T-Mobile, and Cbeyond Communications filed a
Joint Response Opposing the Joint Petitioners’ Motion for Supplemental Protective
Order. On the same date, Integra, the CWA, and the CLEC Coalition also filed
Responses in Opposition to the Joint Petitioners’ Motion for Supplemental Protective
Order. The Joint Petitioners filed their Reply Brief regarding the Motion for
Supplemental Protective Order on September 15, 2010.




The OAH record with respect to the Motions closed on September 17, 2010,
when the last submission pertaining to the Motions was received.

Based on all of the files and proceedings in this matter, and for the reasons set
forth in the Memorandum below, the Administrative Law Judge issues the following:

ORDER

IT IS HEREBY ORDERED as follows:

1.

Sprint's Motion to Compel the Joint Petitioners to respond to Sprint
information Requests 13 and 14 is GRANTED. The Joint Petitioners shall
provide information responsive to Sprint-13 and Sprint -14 by 4:30 p.m. on
Wednesday, September 22, 2010.

Integra’s Motion to Compel the Joint Petitioners to respond to Request
143 of Integra’s Second Set of Information Requests is GRANTED. The
Joint Petitioners shall provide information responsive to Integra-143 by
4:30 p.m. on Wednesday, September 22, 2010 (assuming that recipients
have executed Appendix C of the Supplemental Protective Order by that

time).

CWA'’s Motion to Compel the Joint Petitioners to respond to its Information
Requests 1-4, 15, and 24 is GRANTED. CWA’s Motion to Compel the
Joint Petitioners to respond to its Information Requests 5-6 is GRANTED
IN PART AND DENIED IN PART, as discussed in the Memorandum
below. The Joint Petitioners shall provide information responsive to CWA-
1 — CWA-4, 15, and 24 by 4:30 p.m. on Wednesday, September 22, 2010,
and information responsive to CWA-5 and CWA-8, as modified below, by
4:30 p.m. on Friday, September 24, 2010 (assuming that recipients have
executed Appendix C of the Supplemental Protective Order by those

times).

The Joint Petitioners’ Motion for Supplemental Protective Order is
GRANTED IN PART AND DENIED IN PART, as discussed more fully in
the Memorandum below.

The information produced in response to this Ruling on the Integra and
CWA Motions to Compel shall be governed by the Protective Order
previously entered in this case on June 15, 2010, and the attached
Supplemental Protective Order, as appropriate. The Joint Petitioners
shall not be required to automatically provide information responsive
to this Ruling to all parties.

The Joint Petitioners’ request to restrict dissemination of information to
certain representatives of the CWA is DENIED.

The parties shall confer and attempt to reach agreement on what, if any,
adjustments are needed to the schedule set forth in the First Prehearing




Order as a result of the required production of the additional information
encompassed by this Order. If they are unable to reach agreement, a
telephone conference call will be held to consider the matter.

8. The parties are reminded that Trade Secret Information shall not be
emailed, and Highly Sensitive Trade Secret information and Highly
Sensitive Trade Secret Information Subject to Additional Protection
(as discussed in the June 15, 2010, Protective Order and the attached
Supplemental Protective Order) shall not be efiled or emailed.

Date: September 21, 2010

_/s/ Barbara L. Neilson
BARBARA L. NEILSON
Administrative Law Judge

MEMORANDUM

The rules of the Office of Administrative Hearings (OAH) specify that any means
of discovery available under the Rules of Civil Procedure for the District Court of
Minnesota is allowed. The OAH rules further state that a party seeking discovery must
show the discovery is needed for the proper presentation of its case, is not for delay,
and the issues or amounts in controversy are significant enough to warrant the
discovery. A party resisting discovery may raise any objections that are available under
the Minnesota Rules of Civil Procedure, including lack of relevancy and privilege.1 Rule
26.02 of the Minnesota Rules of Civil Procedure permits discovery regarding any
unprivileged matter that is "relevant to the subject matter involved in the pending
action,” including information relating to the "claim or defense of the party seeking
discovery or to the claim or defense of any other party." Materials that may be used in
impeachment of withesses may also be discovered as relevant information.? It is well
accepted that the discovery rules are given "broad and liberal treatment” in order to
ensure that litigants have complete access to the facts prior to trial and thereby avoid
surprises at the ultimate hearing or trial.® Administrative Law Judges at the OAH "have
traditionally been liberal in granting discovery when the request is not used to oppress
the opposing party in cases involving limited issues or amounts."

The definition of relevancy in the discovery context has been broadly construed
to include any matter "that bears on" an issue in the case or any matter "that reasonably
could lead to other matter that could bear on any issue that is or may be in the case."™
As a general matter, evidence is deemed to be relevant if it would logically tend to prove
or disprove a material fact in issue.® In administrative proceedings, information sought

" Minn. R. 1400.6700, subp. 2.

2 See, e.g., Boldt v. Sanders, 261 Minn. 160,111 N.W.2d 225 (1961).

% See, e.g., Hickman v. Taylor, 329 U.S. 495, 507 (1947), quoted with approval in Jeppesen v. Swanson, 243
Minn. 547, 551, 68 N.W.2d 649, 651 (1955); Baskervilie v. Baskerville, 75 N.W.2d 762, 769 (1956).

4 3. Beck, M. Gossman & L. Nehl-Trueman, Minnesota Administrative Procedure, § 8.5.2 at 135 (1998).

> Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978).

& Boland v. Morrill, 270 Minn. 86, 132 N.W.2d 711, 719 (1965).




in discovery typically is considered to be relevant if the information “has a logical
relationship to the resolution of a claim or defense in the contested case proceeding, is
calculated to lead to such information, or is sought for purposes of impeachmen a
Rule 26.02 makes it clear that “[rlelevant information sought need not be admissible at
the trial if the discovery appears reasonably calculated to lead to the discovery of
admissible evidence.”® Accordingly, the definition of "relevancy” for discovery purposes
is not limited by the definition of "relevancy" for evidentiary purposes.9

Rule 26.02 of the Minnesota Rules of Civil Procedure also authorizes a court to
place limitations on the frequency or extent of use of discovery methods if it finds
that ... (i) the burden or expense of the proposed discovery outweighs its likely
benefit, taking into account the needs of the case, the amount in controversy, the
parties’ resources, the importance of the issues at stake in the litigation, and the
importance of the proposed discovery in resolving the issues.”’?

The application of these discovery standards in the present case must take into
consideration the nature of this proceeding and whether the information requested
bears on the issues identified by the Commission or could reasonably lead to other
matter that could bear on those issues. The Commission indicated in the Notice and
Order for Hearing that it concurred with the Joint Petitioners’ request for expedited
action on their petition, “subject to the requirements of proper record development and
informed decision-making,” and requested that the Administrative Law Judge submit her
report by November 30, 2010, “if that can be done consistent with due process, full
evidentiary development, and due deliberation.”” The Commission specified that the
ultimate issue to be addressed in this case is whether the proposed merger is in the
public interest under Minn. Stat. §§ 237.23 and 237.74, subd. 12, including:

. Whether the post-merger company would have the financial,
technical, and managerial resources to enable the Qwest and
CenturyLink Operating Companies to continue providing reliable,
quality telecommunications services in Minnesota;

. What impact the transaction would have on Minnesota customers
and on competition in the local telecommunications market; and

. What impact the transaction would have on Commission
authority. "
The Commission’s Notice and Order for Hearing thus makes clear its intention that the

focus of this proceeding must be on the specific identified issues and that the matter
must proceed in an expeditious fashion to the extent consistent with due process

principles.

7 G. Beck, M. Gossman & L. Nehi-Trueman, Minnesota Administrative Procedure, § 9.2 at 146 (1998).

& Minn. R. Civ. P. 26.02(a).

%2 D. Herr &R. Haydock, Minnesota Practice 9 (2d Ed. 1985), citing Detweiler Brothers v. John Graham
& Co., 412 F. Supp. 416, 422 (E.D. Wash. 1976), and County of Ramsey v. S.M.F., 298 N.W.2d 40 (Minn.
1980).

19 Minn. R. Civ. P. 26.02(b)(3).

" Notice and Order for Hearing at 4-5.

2 1d. at 2.




Sprint’'s Motion to Compel

In its Motion to Compel, Sprint seeks an order compelling the Petitioners to
respond to its Information Requests 13 and 14. Sprint sought the following information
from Qwest and CenturyLink in those requests:

Sprint 13: Provide the interstate switched access charges for the 2009
calendar year for each ILEC legal entity in the state imposed on each of
the affiliated IXCs that will be part of the proposed merger (e.g., total
interstate switched access charges Qwest charged CenturyLink affiliated
IXC, total interstate switched access charges CenturyLink charged Qwest
affiliated IXC, etc.). Provide the charges separately by IXC and by ILEC

legal entity.

Sprint 14: Provide the total special access charges for the 2009 calendar
year for each ILEC legal entity in the state imposed on each of the
affiliated IXCs that will be part of the proposed merger (e.g., total intrastate
and interstate special access charges Qwest charged CenturyLink
affiliated IXC, total intrastate and interstate special access charges
CenturyLink charged Qwest affiliated IXC, etc.). Provide the charges
separately by IXC and by ILEC legal entity.

In their responses to these Information Requests, CenturyLink and Qwest
objected to the requests on the grounds that they were not reasonably calculated to
lead to the discovery of admissible or relevant evidence. They indicated that, “[a]s set
forth by the Commission in its June 15" Order, the scope of this proceeding is to
establish whether the merger of the CenturyLink and Qwest parent companies is in the
public interest in Minnesota,” and asserted that “[t]his is not the proper forum for
determining the proper level of access rates.” Subject to and without waiving its
objections, CenturyLink responded that CenturylLink and each of its affiliates pay and
receive payment from Qwest and each of its affiliates for interstate switched access
services and special access services pursuant to the tariffs filed by each entity with the
FCC. Qwest similarly noted that Qwest and each of its affiliates pay and receive
payment from CenturyLink and each of its affiliates for interstate switched access
services and special access services pursuant to the tariffs filed by each entity with the
FCC. Qwest further indicated that its intrastate special access charges could be found
in its Private Line Transport Services Catalog and provided a website address for that

catalog.”

In its Motion to Compel, Sprint generally argues that, because CenturyLink and
Qwest are major wholesalers of access and interconnection, and are also retailers of
the services that use those wholesale inputs, such as long distance and broadband, a
broad view must be taken of their operations in order to assess the effect of the merger
on competition and whether it is in the public interest. Sprint asserts that discovery
regarding access charges is appropriate in light of the Commission’s interest in
determining whether the proposed transaction might distort or impair competition.

** Sprint Request No. 13 and the Responses from CenturyLink and Qwest are attached to Sprint's Motion
to Compel.




Sprint maintains that questions relating to access revenues are relevant in analyzing the
competitive impacts of the merger and considering whether conditions should be
imposed. It further argues that access rates and revenues have a direct impact on
competition at the wholesale and retail levels and thus are relevant to the issues raised
in this proceeding. In particular, Sprint contends that the requested information relating
to switched and special access charges is relevant and likely to lead to the discovery of
admissible evidence because such information “will demonstrate the amount of access
charge savings that the merged company will obtain when access charge payments are
merely intracompany payments and are no longer payments from the Qwest entities to
the CenturyLink entitles, and vice versa.” Sprint asserts that any access savings can
have an impact on competition because Qwest and CenturyLink will be able to use the
savings to develop and market competitive alternatives in the marketplace. Even
though the Joint Petitioners are not seeking to change access rates in this proceeding,
Sprint contends that they will have the opportunity to do so as a result of the merger and
that a reduction in such costs could affect competition by enabling them to more

aggressively price their products.

In support of its motion, Sprint relied in part upon a discovery order issued by the
Commission in 2009 in connection with Qwest's petition for approval of its Second
Revised Alternative Form of Retail Regulation (AFOR) Plan for 2010-2013." In that
proceeding, Sprint sought (among other things) to have Qwest provide: the amount of
interstate switched access revenue Qwest generated in Minnesota in 2008 from
switching, transport, and carrier common line; the billed interstate access minutes
associated with those revenue amounts; and copies of all documents describing or
supporting those amounts.” Qwest objected to these information requests at least in
part based upon a contention that the interstate information requested was irrelevant.
Qwest asserted that it was not appropriate to allow inquiry into services that were not at
issue in the AFOR proceeding and over which the Commission had no jurisdiction.
Qwest also argued that “an AFOR proceeding cannot be used as a vehicle for a fishing
expedition to gain information that may be of use in other proceedings, such as the
Commission’s access reform rulemaking docket.”'® The Commission ultimately ordered
Qwest to produce, in table format, information relating to the amount of interstate
switched access revenue Qwest generated in Minnesota in 2008 from switching,
transport, and carrier common line and the billed interstate access minutes associated
with those revenue amounts. The Commission found that these requests were relevant
to the subject matter of the proceeding because the information “could be helpful to the
Commission in analyzing the reasonableness of 1) the rates that Qwest has proposed
to charge in its New AFOR Plan and 2) Qwest’s request in this docket for authority to
offset, via an increase to local rates, a flat monthly end-use 4charge or surcharge of
equivalent value, any future reductions in access charge elements.””’ The Commission
found Sprint's request for “all documents” relating to the amount of interstate switched

" Order Granting Motion to Compel, in Part, and Setting Procedural Timetable in /n the Matter of a
Petition by Qwest Corporation for Approval of its Second Revised Alternative Form of Retail Regulation
(AFOR) Plan, PUC Docket No. P-421/AR-09-790 (Oct. 26, 2009).

®Id. at 3-5.

" Id. at 2-3.

" Id. at 4-5.




access revenue and billed interstate access minutes to be overbroad and unduly
burdensome, and merely directed Qwest to provide the information in table format."®

in opposing Sprint's Motion to Compel, the Joint Petitioners again argue that the
information sought by Sprint in Requests 13 and 14 involve interstate services that are
subject to regulation by the FCC, not the Minnesota Public Utilities Commission. The
Joint Petitioners contend that the information sought by Sprint is not relevant to the
determination of any of the issues that are properly in dispute in this proceeding. They
assert that access charge payments will not change after the merger. They also
emphasized that, as noted in the Joint Petition, the transaction “contemplates a parent-
level transfer of control of QCIl only” and, after completion of the transaction, “end user
and wholesale customers will continue to receive service from the same carrier, at the
same rates, terms and conditons and under the same tariffs, price plans,
interconnection agreements, and other regulatory obligations as immediately prior to the
Transaction . . . .” The Joint Petitioners also pointed out that they had indicated in
responses to other Sprint discovery requests that the QC entities and the CenturyLink
entities “will continue to charge each other pursuant to switched access and other tariffs
and agreements, and reductions in such payments are not part of the synergy savings
the companies hope to achieve.”'® Because the Joint Petitioners “are not proposing,
and the transaction does not result in any change to access charge rates,” the Joint
Petitioners assert that access charges are not relevant to the Commission's review and
consideration of this merger. They maintained that the Commission did not review or
adjust access charges in its prior merger cases involving CenturyLink and Embarg,*
Frontier and Gitizens,2' or U.S. West and Qwest,” and noted that any concemns that
Sprint may have regarding intrastate access charge rates could be raised in the
Commission’s pending rulemaking proceeding pertaining to such rates.?®

The Administrative Law Judge presiding in the paraliel merger proceeding
pending before the Oregon Commission recently denied a similar motion to compel filed
by Sprint in that case.?* However, the Administrative Law Judge presiding in the

18
id.
® joint Petitioners’ Response in Opposition to Motion to Compel at 4; Response to Sprint Information

Request No. 47 (attached as Exhibit A to Joint Petitioners’ Response).

2 pocket No. P6441 et al./PA-08-1392.

2! Docket No. P3131, 5316/PA-02-1991.

2 pocket No. P-3009, 5096, 421, 3017/PA-98-1192,

23 1n the Matter of the Request for Comments of the Minnesota Public Utilites Commission Relating fo a
Rule to Modify State Access Charges, MPUC Docket No. P-999/R-06-51.

24 gee Ruling of Administrative Law Judge Dismissing Sprint's Motion to Compe! as Moot in Part and
Denying Motion in Part in /n the Matter of CenturyLink, Inc., Application for Approval of Merger between
CenturyTel, Inc., and Qwest Communications International, Inc., UM 1484 (Sept. 7, 2010) (Judge Arlow
ruled that evidence relating to special and interstate access charges that the Joint Petitioners’ ILECs
charge each others’ CLEC affiliates was not reasonably calculated to lead to the discovery of evidence
relevant to the issues involved in the Oregon proceeding, reasoning that ILECs are required to “place
their competitive operations in fully separated subsidiaries with separate management, technical and
financial staffs and operations, so the access charges which they pay to their ILEC affiliate will have the
same economic impact upon their operations as they would to an unaffiliated CLEC competitor”). Sprint
notified the Administrative Law Judge on September 17, 2010, that it has filed a motion to certify to the
Oregon Public Utility Commission the question of whether the Administrative Law Judge erred in denying

the motion to compel.




parallel merger proceeding in Washington granted Sprint's motion to compel production
of the access charge information.”®

After careful consideration of the competing arguments of the parties, and in light
of the broad definition of relevancy applied in considering motions to compel, the
Administrative Law Judge concludes that Sprint has shown that Information Requests
13 and 14 are reasonably calculated to lead to the discovery of information that is
relevant to the issues in this proceeding. The potential impact of the merger on access
charges and competition is a proper inquiry in this case. Although it is undisputed that
the Commission does not regulate interstate access charges, Sprint has demonstrated
that the information sought bears on (or could lead to other matter that could bear on)
the impact of the merger on Minnesota customers and on competition in the local
telecommunications market. Even if separate organizational entities remain in
existence after the merger, and even if there is not any current intention to change the
access charges to subsidiaries, the manner in which the access charges are recognized
or handled after the merger may create efficiencies or cost reductions that could affect

competition in Minnesota.

Accordingly, Sprint's Motion to Compel is granted. The Joint Petitioners’ Motion
for a Supplemental Protective Order did not encompass these documents, and they
shall be provided by no later than Wednesday, September 22, 2010, in accordance with
the terms of the Protective Order entered by the Commission on June 15, 2010.

Integra’s and CWA’s Motions to Compel Production of Documents filed under the
HSR Act

In its Motion to Compel, Integra seeks an order requiring CenturyLink to produce
documents responsive to Request No. 143 of Integra’s Second Set of Information

Requests:

Integra 143. Refer to page 6 of CenturyTel Inc.’s Form S-4, dated June 4,
2010. Provide a copy of the requisite notice, report forms, and any other
documents (including supplemental filings) filed by CenturyLink and Qwest
under the Hart-Scott-Rodino (HSR) Act with the Department of Justice and

the Federal Trade Commission.

25 See Order Granting in Part and Denying in Part Sprint Nextel Corp.’s Motion to Compel Joint
Applicants to Respond to Data Request in In the Matter of the Joint Application of Qwest Communications
International and CenturyTel, Inc. for Approval of Indirect Transfer of Control of Qwest Corporation,
Qwest Communications Company LLC, and Qwest LD Corp., UT-100820 (Sept. 10, 2010) (Judge

Friedlander ruled that the Washington Commission’s examination of a merger’s impact on the public
interest includes the impact on competition at the wholesale and retail level, including whether the
transaction might distort or impair the development of competition, and determined that the impact of the
CenturyLink/Qwest merger on access charges and competition is within the purview of the Commission’s

examination; Judge Friedlander further found that Joint Applicants’ argument that interstate data was
irrelevant because the Washington Commission does not regulate interstate telecommunications services
was misplaced in light of the ability of a party to request discovery of inadmissible information, including
information relating to activities outside the jurisdiction of the Commission, so long as the information is
reasonably calculated to lead to admissible evidence).




In its response to this Information Request, CenturyLink stated:

CenturyLink objects to this request insofar as it is not relevant to the
subject matter of this action and is not reasonably calculated to lead to the
discovery of admissible evidence. The filings prepared by CenturylLink as
required by the HSR Act are specifically designed to provide the
Department of Justice and the Federal Trade Commission the information
that it requires to analyze the merger on a national level addressing
specific federal antitrust issues. This is not the proper jurisdiction for such
an analysis. In addition, the information requested is highly confidential,
commercially sensitive information the release of which, particularly to
CenturyLink's competitors such as Integra, would cause irreparable
competitive harm to CenturylLink, the impact of which would not be
mitigated by the terms of the Protective Order.

Similarly, in its Motion to Compel, the CWA seeks to compel Qwest and
CenturyLink to respond to two similar Information Requests requesting the companies’
filings under the HSR Act:

CWA 1. Please provide all documents submitted by or on behalf of Qwest
to the U.S. Department of Justice and the Federal Trade Commission
pursuant to the requirements of the Hart-Scott-Rodino  Anti-Trust
Improvements Act, as amended. ,

CWA 2. Please provide all documents submitted by or on behalf of
CenturyLink to the U.S. Department of Justice and the Federal Trade
Commission pursuant to the requirements of the Hart-Scott-Rodino Anti-
Trust Improvements Act, as amended.

In their responses to these CWA Information Requests, Qwest and CenturylLink
objected to providing the requested documents on the same grounds that were noted in
response to Integra’s Request No. 143.

To date, CenturyLink has not produced any of the HSR documents in the
Minnesota proceeding.

Relevancy of HSR Documents

Based on brief document descriptions provided by CenturyLink in connection
with an in camera review performed in the Arizona proceeding, Integra argues that a
number of documents included in CenturyLink’s filing under the HSR Act are potentially
relevant to the wholesale issues in which Integra and other CLECs in this matter are
interested. Integra contends that these documents address CenturyLink’s plans relating
to wholesale markets, potential product offerings and opportunities in unspecified
“market segments,” CenturyLink’s staffing and sales approach regarding Enterprise
Business marketing, and the impact on CenturylLink revenues of intrastate access
reductions. Integra asserts that these documents may be relevant to wholesale
customers, CenturyLink’s plans for the wholesale market, or the potential impact that
financial pressures on the merged company may have on wholesale services.




CWA similarly argues with respect to its Information Requests 1 and 2 that it is
likely that the filings made by the Joint Petitioners under the HSR Act contain
information that is directly relevant to the issues involved in this proceeding, such as
basic information about the companies and the transaction; analyses of the costs and
benefits of the proposed transaction; issues addressed by officers, directors, and
advisors when deciding whether or not to enter into the proposed transaction; the
financial fitness of CenturyLink; synergy savings that may be produced by the proposed
transaction; and potential impacts on employment, pricing, and in-state services. The
CWA asserts that CenturyTel and Embarq provided their HSR files to the CWA without
objection in connection with the 2008 proceedings in Pennsylvania involving the merger

of CenturyTel and Embarq to form CenturyLink.”> The CWA also noted that, in 1999,

the Montana Public Service Commission compelled Qwest to produce its HSR filings in
connection with the Qwest-U.S. West merger proceedings.27 Moreover, the CWA
contends that the Joint Petitioners provided their HSR filings to staff and public counsel
in the pending proceeding before the Washington Utilities and Transportation
Commission, which suggests that the Joint Petitioners agree that the information is

relevant.

In response to the Integra and CWA motions to compel seeking access to the
HSR documents, the Joint Petitioners contend that the HSR information is not relevant
to the issues in the current proceeding because it addresses how CenturyLink intends
to compete after the merger, and not the impact that the merger itself would have on
Minnesota customers or local competition. They indicated that the HSR documents
disclose such matters as the Joint Petitioners’ “plans for developing and rolling out
competitive products” and “analyses of competition in their markets and how to
successfully meet that competition in the future.”?® They further stated that the HSR
documents include “detailed and specific data relating to customer profile information
including market segmentation, churn data, marketing and retention strategies, market
shares and trends, penetration rates, product development and trends, product rollout
and launch dates, marketing plans, financial assumptions and projections relating to
specific product rollouts and market launches, company staffing and sales approach by
product and market area, and long-range company strategic plans.”29 They argue that
the HSR documents “have already served their required purpose” because Federal
Trade Commission and the U.S. Department of Justice have completed their analysis of
the documents and have determined that the proposed merger does not require any
further anti-trust review.® They further contend that the Commission’s consideration in
the present proceeding relies upon an analysis of the local telecommunications
marketplace, and not a consideration of potential impact on the entire national
economy, and argue that the subject matter of the present case thus is separate and
distinct from that considered by the FTC and DOJ under the HSR Act.

% 5ee Ex. 3 attached to CWA's Motion to Compel.

2 Joint Application of Qwest Communications Corporation, et al., and US West Communications, Inc.,
1999 Mont. PUC LEXIS 121 (Dec. 14, 1899).

2 Joint Petitioners’ Response to Motions to Compel at 4.

2 1d. at 9; see also Affidavit of Jeff Glover, 3, and Affidavit of Timothy J. Goodwin, § 3 (attached as

Attachments 2 and 3 to Joint Petitioners’ Motion for Supplemental Protective Order).
% Response at 8; see 75 Fed. Reg. 47810.




Finally, the Joint Petitioners indicated that they are unaware of any instance in
which HSR filings have been produced or considered by the Commission in evaluating
a telecommunications or other merger approval request. They acknowledge that such
information was produced in the Pennsylvania CenturyTel/Embarq merger but asserted
that the disclosure was made under very stringent confidentiality protections. The Joint
Petitioners acknowledge that they have produced HSR documents in the parallel
proceeding in Washington involving the CenturyLink/Qwest merger, but emphasize that
the protective order in that proceeding limits disclosure of “highly confidential
information” including HSR information to parties’ outside counsel and outside experts.
The Joint Petitioners indicated in their Response in Opposition to the CWA and Integra
motions that “the HSR documents or other confidential information discussed in this
Motion have only been produced to outside counsel/outside experts or regulatory ‘staff
eyes only’ in other states considering this transaction consistent with the disclosure
protections requested in this Response and the accompanying Motion for Supplemental

Protective Order.”’

The Administrative Law Judge concludes that Integra information Request 43
and CWA Information Requests 1 and 2 are reasonably calculated to lead to the
discovery of information that is relevant to the issues raised in this proceeding. Based
upon the Joint Petitioners’ description of the contents of the HSR documents, it appears
that the documents contain information that bears on (or could lead to other matter that
could bear on) the impact of the transaction on Minnesota customers and on
competition in the local marketplace. As discussed in further detail below, the
information provided shall be governed by the Protective Order previously entered in
this case on June 15, 2010, and the attached Supplemental Protective Order, as

appropriate.
Remainder of CWA’s Motion to Compel

In its Motion to Compel, the CWA also argued that the Joint Petitioners should be
compelled to produce documents responsive to six other Information Requests: CWA
Requests 3, 4, 5, 6, 15, and 25. These requests are discussed below.

Appendices to the Merger Agreement (CWA Information Request No. 3)
In Request No. 3, the CWA requested the following information:

CWA 3. Please provide all non-public documents which are part of the
April 21, 2010 Agreement and Plan of Merger Among Qwest
Communications International, Inc., CenturyTel, Inc. and SB44 Acquisition
Company, including any attachments, appendices and disclosure letters.

The Joint Petitioners objected to this request on the grounds that “the information
requested is highly confidential, commercially sensitive information the release of which
would cause irreparable harm to [the Joint Petitioners], such that even the Protective

Order would not be sufficient to mitigate the impact.”

3 Id. at 11, n. 15.



In its Motion to Compel, the CWA points out that the public portion of Articles I
of the merger agreement states that CenturyLink and Merger Sub “jointly and severally
represent and warrant to Qwest that the statements contained in this Article |l are true
and correct except as set forth in the CenturyLink SEC Documents filed and publicly
available after January 1, 2010 . . . or in the disclosure letter delivered by CenturyLink to
Qwest at or before the execution and delivery by CenturyLink and Merger Sub of this
Agreement . ... The CWA maintains that a similar caveat by Qwest appears at the
beginning of Article IV of the merger agreement. Accordingly, Articles Il and IV contain
representations that can be contradicted or nullified by information contained in the non-
public disclosure letters. The CWA argues that the true nature of the merger agreement
cannot be known without access to the non-public attachments, and urges that the
production of those documents be compelled.

In their response in opposition to the Motion to Compel, the Joint Petitioners
indicated that the information responsive to this request consists of due diligence letters
prepared for Qwest and CenturyLink as a basis for their consideration of approval of the
merger. They contend that the letters contain attorney-client privileged information,
information concerning third parties that they are prohibited by law or contract from
disclosing, and one note describing a new product fine. They maintain, without further
explanation, that “this information is extraordinarily sensitive information which would
cause irreparable harm to the Joint Petitioners if improperly used or disclosed.”*?
However; Joint Petitioners stated that they would be prepared to produce copies of
these documents (with privileged information, third-party information, and the product
line notation redacted) under the “outside counsel/outside experts” designation they
urge in their Motion for Supplemental Protective Order.

The Administrative Law Judge concludes that the information sought in CWA 3 is
reasonably calculated to lead to the discovery of information that is relevant to the
issues raised in this proceeding. Because Qwest and CenturyLink are asking for
approval of the transaction, it is logical that the entire merger agreement (except
material appropriately deemed privileged) should be produced in order for the
Commission and the parties to understand the full nature of that agreement. As
discussed in further detail below, the information provided shall be governed by the
Protective Order previously entered in this case on June 15, 2010, and the attached

Supplemental Protective Order, as appropriate.

Presentations to Boards of Directors and Other Documents
(CWA Information Requests 5 and 6)

In Requests 5 and 6, the CWA sought information relating to specific
presentations that were made to the Joint Petitioners’ Boards of Directors and other
documents that were referenced in the Joint Petitioners’ proxy statement filed with the

Securities and Exchange Commission:

CWA 5. To the extent not provided in the Hart-Scott-Rodino filings,
please provide all materials developed by or for CenturyTel and/or Qwest
for presentation to their respective Board of Directors and the separate

32 joint Petitioners’ Response to Motions to Compel at 14.




Qwest Transaction committee (including backup documentation and
underlying computations), and notes taken at the following meetings, as
identified in the June 4, 2010 CenturyLink S-4 filing:

a) The November 18, 2009 CenturyLink Board of Directors
meeting (p. 34).

b) Mr. Post's January 9, 2010 communication with CenturyLink
Board of Directors (p. 34).

c) The January 19, 2010 CenturyLink Board of Directors [sic]
(p. 34).

d) The February 17 and 18, 2010 Qwest Board of Directors
meeting (p. 34).

e) The February 23, 2010 CenturyLink Board of Directors
meeting (p. 35).

f) The March 15, 2010 joint special meeting of the Qwest
Board of Directors and transaction committee, including the
presentations by Mr. Mueller and Lazard (p. 36).

g) The March 18, 2010 Qwest Board of Directors meeting,
including management’s updated presentation regarding
Qwest's long-range plan (p. 36).

h) The March 22, 2010 meeting of the Qwest Board of
Directors transaction committee, including the presentation
by Lazard (p. 36).

i) The March 29, 2010 meeting between the Qwest transaction
committee and representatives of Perella Weinberg (p. 37).

) The March 31, 2010 meeting of the Qwest Board of
Directors and Qwest senior management, including reports
by Mr. Mueller and Qwest management (p. 37).

k) The April 1, 2010 meeting between the Qwest transaction
committee and representatives of Perella Weinberg,
including Perella Weinberg's report (p. 37).

) The April 4, 2010 meeting between the Qwest transaction
committee and representatives of Perella Weinberg,
including any Perella Weinberg report (p. 37).

m)  The April 5, 2010 meeting of the Qwest Board of Directors,
including the Perella Weinberg presentation and the report
that Lazard provided to the Board prior to this meeting (p.
37-38).




p)

B

The April 5, 2010 telephone conversation between members
of the Qwest transaction committee and Mr. Mueller (p. 38).

The April 12, 2010 meeting of the CenturyLink Board of
Directors (p. 38).

The April 14 and 15, 2010 meeting of the Qwest Board of
Directors, including Qwest management's update and
Qwest's financial advisors “detailed presentation of the
strategic rationale for the proposed combination with
CenturyLink, including potential opportunities for synergies”

(p- 39).

The April 19, 2010 meeting between Patrick J. Martin
(Qwest's lead independent director and chairman of the
transaction committee) and Mr. Post (p. 39).

The April 19, 2010 meeting of the CenturyLink Board of
Directors, including management's detailed review of their
“due diligence findings” and “various sensitivity analyses,”
CenturyLink’s financial advisors’ review of “the potential
impact of the transaction,” and Mr. Post's report (p. 39).

The April 21, 2010 meeting of the CenturyLink Board of
Directors, including any reports or analyses from its senior
management and its financial advisors (p. 40).

The April 21, 2010 meeting of the Qwest Board of Directors,
including any reports or analyses from its senior
management and its financial advisors (p. 40).

CWA 6. To the extent not provided in the Hart-Scott-Rodino filings,
please provide copies of all materials developed in preparation for
or exchanged at, and notes taken at the following meetings or
telephonic conversations, as described in the S-4:

a)

The Qwest management September 2009 “periodic review
and assessment of Qwest's financial strategic alternatives”

(p. 33).

The October 2, 2009 meeting between Glen F. Post, lll and
Edward A. Mueller (p. 34).

The November 11, 2009 meeting between CenturyLink and
Qwest senior management teams (p. 34).

November and December 2009 telephone conversations
between Mr. Post and Mr. Mueller (p. 34).




a)

h)

The December 20 and December 21, 2009 meetings
between Mr. Post and Mr. Mueller (p. 34).

The telephone conversation occurring “on or about February
26, 2010” between Mr. Post and Mr. Mueller (p. 35).

The March 2, 2010 discussion between Mr. Post and Mr.
Mueller (p. 35).

The March 5, 2010 meeting between certain of
CenturyLink’s financial advisors and representatives of
Qwest's financial advisor, Lazard (p. 35).

The March 8, 2010 communication between certain of
CenturyLink’s financial advisors and Lazard (p. 35).

The March 8, 2010 communication between Mr. Post and
Mr. Mueller (p. 35).

The “non-public information” exchanged by CenturyLink and
Qwest as ‘“part of their respective due diligence

investigations” (p. 35).

The March 11, 2010 Qwest senior management presentation
to members of CenturyLink’s senior management (p. 35).

The March 12, 2010 telephone call from Mr. Post to Mr.
Mueller (p. 35).

The March 16, 2010 telephone conversation among Lazard,
Deutsche Bank and Morgan Stanley (p. 36).

The March 23, 2010 presentation by members of Qwest
senior management to members of CenturyLink senior
management and CenturyLink financial advisors (p. 37).

The March 26, 2010 discussion between Mr. Post and Mr.
Mueller (p. 37).

The April 1, 2010 meeting between the senior management
of Qwest and CenturylLink, including CenturyLink’s
presentation to Qwest management and its financial
advisors (p. 37). ’

The telephone calls and in-person meetings during the week
of April 5, 2010 among experts for Qwest and CenturyLink to
discuss various due diligence matters (p. 38).

The April 7, 2010 discussion between Mr. Post and Mr. Miller
(p. 38).




t) The April 8, 2010 discussion between Mr. Post and Mr. Miller
(p. 38). :

u) The April 9, 2010 discussion between Mr. Post and Mr. Miller
(p. 38).

V) The April 12, 2010 discussion between Mr. Post and Mr.
Miller (pp. 38-39).

The Joint Petitioners initially objected to CWA-5 and CWA-6 on the ground that
the request for “all’” documentation relating to the referenced items is overly broad,
unduly burdensome and excessively time consuming. They also objected to the
requests insofar as the information requested is highly confidential, commercially
sensitive information, and claimed that the release of the information would cause
irreparable harm if the provisions of the current Protective Order are not revised.
Finally, they contended that the substance of the referenced meetings is accurately and
fairly disclosed in the S-4 and amended S-4 filings that were made on July 16, 2010,
and alleged that “risking disclosure or misuse of this most sensitive information is not
required in order to provide the Commission with full and fair information concerning the

consideration of the proposed merger.”

The CWA contends that the documents requested in Information Requests 5 and
6 appear to reflect critical points of analysis and decision that contributed to the Joint
Petitioners’ decision to enter into the merger agreement and may disclose the
expectations and analyses of the officers and directors of CenturyLink and Qwest
concerning the financial effects of the transaction; anticipated synergy savings; changes
to pricing or service quality; integration processes and timelines; and other relevant
aspects of the proposed transaction. CWA contended that it is evident from the
summaries in the proxy statement filed with the SEC that the documents are relevant to
such issues as financial fitness, synergy savings, and operational systems integration.
It asserted that the Joint Petitioners are required to produce the full documents and not
merely summaries. In response to CWA’s Motion to Compel, the Joint Petitioners
continue to argue that these inquiries are overreaching, burdensome and unnecessary
in light of the information that has already been disclosed in the S-4. They contend that
the CWA has not demonstrated the potential relevance of these requests to the issues
in this proceeding, and assert that the requests are merely a “fishing expedition.”

The Administrative Law Judge concludes that CWA Information Requests 5 and
6 are reasonably calculated to lead to the discovery of admissible evidence because the
requested documents contain information that bears on (or could lead to other matter
that could bear on) whether the post-merger company would have the financial,
technical, and managerial resources to enable the Qwest and CenturyLink Operating
Companies to continue providing reliable, quality telecommunications services in
Minnesota, and potential effects of the transaction upon Minnesota consumers and
competitors. However, both requests are overly broad and unduly burdensome with
respect to (1) the request for “all materials” relating to the described events, since that
request potentially would encompass drafts that were ultimately not used, and (2) the
request for all notes taken at the specified meetings or during the specified telephone
conversations, since compliance with that request would necessitate approaching each




attendee or participant to obtain their informal notes. Therefore, the Motion to Compel
is granted only with respect to production of the final version of materials developed by
or for CenturyTel and/or Qwest for presentation to their respective Board of Directors
and the separate Qwest Transaction committee or exchanged on the specified dates
and by the specified individuals (including backup documentation and underlying
computations); and formal minutes or reports relating to the specified meetings or
conversations. As discussed in further detail below, the information provided shall be
governed by the Protective Order previously entered in this case on June 15, 2010, and
the attached Supplemental Protective Order, as appropriate.




Financial Models and Forecasts (CWA Information Requests 4 and 15)

CWA's Information Requests 4 and 15 sought certain information relating to
financial forecasts for the Joint Petitioners after the merger:

CWA 4. Please provide fully enabled copies of any computer spreadsheet
models, developed by or for CenturyLink and/or Qwest, projecting the
future operating and financial prospects of the combined firms.

CWA 15. The CenturyLink S-4, at page 95, presents a summary of an
internal financial forecast prepared by Qwest management for Qwest on a
standalone basis, for the years 2010 through 2013. To the extent not
previously furnished, please provide full copies of the spreadsheet
models, analyses and backup documents and calculations for these
forecasts.

The Joint Petitioners objected to CWA-4 and CWA-15 on the grounds that the
information sought is highly confidential, commercially sensitive information the release
of which would cause irreparable harm to CenturyLink and/or Qwest. They also
asserted that the CWA’s request in CWA-4 for “any” computer spreadsheet models was
overly broad and unduly burdensome. Qwest further maintained that the internal
financial forecasts requested in CWA-15 “were not prepared with the assistance of, or
reviewed, compiled or examined by, independent accountants,” and “were not prepared
with a view toward public disclosure [or] . . . with a view toward compliance with
published guidelines of the SEC, the guidelines established by the American Institute of
Certified Public Accountants for preparation and presentation of financial forecasts, or
GAAP.” Accordingly, Qwest argued that “information beyond what was provided in the
S-4 and amended S-4 statement is not relevant or helpful to the Commission’s
consideration of the proposed transaction.”

The CWA asserted that the requested information is relevant to show the
financial effects of the merger and explained that it seeks fully-enabled electronic
spreadsheet files rather than printed copies because the electronic files would allow the
parties to evaluate the underlying assumptions and formulas used in the model. The
CWA acknowledged that the financial models are highly confidential and noted that it
did not object to their designation as such under the Protective Order. While the Joint
Petitioners are willing to provide outside counsel and outside experts with copies of the
financial documents that were shared with the Boards of Directors and are relevant to
the proceeding, they objected to providing a fully-enabled computer tool. They contend
that the electronic version would not be relevant because it would contain information
and manipulations that were not provided to the Boards of Directors or officers.

The Administrative Law Judge is persuaded that CWA Information Requests 4
and 15 are reasonably calculated to lead to the discovery of admissible evidence. It is
evident that the requested information is relevant to whether the post-merger company
would have the financial resources to enable the Qwest and CenturylLink Operating
Companies to continue providing reliable, quality telecommunications services in
Minnesota. Because the issues in this proceeding include the financial effects of the
merger and not merely what the directors and officers of the Joint Petitioners were told,




the CWA’s request for a fully-enabled electronic version of the spreadsheet files is
reasonable to permit discovery of the assumptions and formulas used in preparation of
the forecasts. As discussed in further detail below, the information provided shall be
governed by the Protective Order previously entered in this case on June 15, 2010, and
the attached Supplemental Protective Order, as appropriate.

Projected Free Cash Flow and Dividend Policy (CWA Information Request 24)

CWA'’s Information Request No. 24 sought information relating to the merged
companies’ free cash flow and expected dividend policy:

CWA 24.3 Regarding the “Strategic Considerations” cited under the
CenturyLink Board of Directors’ “Reasons for the Merger,” the CenturyLink
S-4 at page 41 lists as one of the “significant strategic opportunities”
provided by the proposed merger, “the expectation that the combined
company will have a strong financial profile, with unadjusted pro forma
2009 revenues of $19.8 billion and free cash flow of $3.4 billion,
anticipated positive impacts on CenturyLink’s free cash flow per share
upon the closing of the proposed merger (exclusive of integration costs), a
sound capital structure, and an improved payout ratio with no anticipated
change in CenturylLink’s policy of returning significant dividends to
sharehoiders .. .”

a) Please provide any documents, analyses, models or notes not
already furnished, regarding the projected free cash flow of the
combined companies and why that obviates any anticipation of a
change in CenturyLink’s policy of returning significant dividends to
shareholders.

b) Has CenturyLink evaluated the circumstances under which a
reduction in dividends might be indicated? If yes, please explain.

c) Has CenturyLink performed any sensitivity analyses of the project
performance of the combined companies as such performance
could impact the sustainability of CenturyLink’s dividend policy? If
yes, please explain and please provide copies of any such
analyses.

CenturyLink objected to CWA-24 on the grounds that the request for specific
information regarding CenturyLink’s future dividends is not relevant to the subject matter
of this proceeding or reasonably calculated to lead to the discovery of admissible
evidence. CenturyLink further objected on the grounds that the information requested is
highly confidential, competitively sensitive information the release of which would cause

irreparable harm.

* During the motion argument, the CWA acknowledged that its motion papers contained a typographical
error and clarified that its Motion to Compel related to Request No. 24, not 235.




The CWA argues that the information requested in CWA-24 is directly related to
the financial fithess of the proposed acquiring company, whether it will be able to
maintain its investment grade bond rating, and how it will weigh its obligations to the
public as opposed to the desires of its shareholders and related issues. The CWA
contends that these Information Requests are relevant to the financial fitness of
CenturyLink and will permit the Commission to evaluate whether Qwest will suffer
financial harm as a result of the transaction. It asserts that an examination of the
financial information developed by Qwest and Centurylink and presented to their
boards during the timeframe when the decision to enter into the transaction was made
is an appropriate starting point for the assessment of the financial effects of the merger.

The Joint Petitioners assert that the information responsive to CWA-4 and CWA-
15 contains extremely detailed analysis and information about the Joint Petitioners’
projected financial situation, and that disclosure of this information to competitors and
other adversaries would potentially jeopardize their ability to execute their business
plans and compete effectively. However, they indicated that, if the information were
disclosed only to the parties’ outside counsel and outside experts as proposed in their
Motion for Supplemental Protective Order, the information would be adequately
protected. In any event, Joint Petitioners argued that they should not be required to
produce “fully enabled” copies of computer spreadsheets. They noted that the
spreadsheets reflect the actual information provided to the board and maintain that the
CWA has not demonstrated any need to obtain “fully enabled” electronic versions that

could be manipulated by CWA or other parties.

With respect to CWA-24, the Joint Petitioners argue that whether CenturyLink
pays a dividend, the amount of the dividend, and the effect of the merger on the
dividend “are matters between CenturyLink and its shareholders” and contend that
CenturyLink’s dividend policy is irrelevant to any of the issues delineated by the

Commission in the Notice of Hearing.

The Administrative Law Judge concludes that the information requested in CWA
Information Request No. 24 is relevant to whether the post-merger company would
have the financial resources to enable the Operating Companies to continue providing
reliable, quality telecommunications services in Minnesota and, as such, is reasonably
calculated to lead to the discovery of admissible evidence. As discussed in further
detail below, the information provided shall be governed by the Protective Order
previously entered in this case on June 15, 2010, and the attached Supplemental

Protective Order, as appropriate.




Protective Order Issues
Protective Order Currently in Place

The Protective Order that is now in effect in this proceeding was issued by the
Commission on June 15, 2010, when the Notice of and Order for Hearing was issued,
and was the result of negotiations between the Joint Petitioners and the Department of
Commerce. It is very similar to the other Protective Orders that generally have been
issued in telecommunications proceedings in Minnesota.

The Protective Order has two categories of protection for “Trade Secret
Information” and “Highly Sensitive Trade Secret Information.” Trade Secret Information
is defined as data that is the subject of reasonable efforts to maintain its secrecy and
“derives independent economic value, actual or potential, from not being generally
known to, and not being readily ascertainable by proper means by, other persons who
can obtain economic value from its disclosure or use.” The Protective Order limits
access to Trade Secret information to: “(1) attorneys employed or retained by the party
in the Proceedings and the attorneys’ staff, (2) experts, consultants and advisors who
need access to the material to assist the party in the Proceedings; (3) only those
employees of the party who are directly involved in these Proceedings, provided that no
such employee is engaged in the sale or marketing of that party’s products or

services.”®

Highly Sensitive Trade Secret Information is described in the Protective Order as
including “information regarding the market share of, number of access lines served by,
or number of customers receiving a specified type of service from a particular provider
or other information that relates to a particular provider’'s network facility location detail,
revenues, costs, and marketing, business planning or business s’trategies.”36 A party is
authorized to designate “certain competitively sensitive” trade secret information as
Highly Sensitive Trade Secret Information based upon a good faith determination that
the party “would be competitively disadvantaged by the disclosure of such information to
its competitors.”37 The Protective Order indicates that the designation must be limited to
“information that truly might impose a serious business risk if disseminated without the
heightened protections provided in this section.”® The Order permits disclosure of
Highly Sensitive Trade Secret Information to “(1) a reasonable number of in-house
attorneys who have direct responsibility for matters relating to Highly Sensitive Trade
Secret Information; (2) three in-house experts; and (3) a reasonable number of outside
counsel and outside experts.”®® The Protective Order further requires that Highly
Sensitive Trade Secret Information “may not be disclosed to persons engaged in
strategic or competitive decision making for any party, including, but not limited to, the
sale or marketing or pricing of products or services on behalf of any party.”°

% Minn. Stat. § 13.37, subd. 1(b); June 15, 2010, Protective Order at 2, 5.
35 June 15, 2010, Protective Order at 3.

% d. at 7.
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The June 15, 2010, Protective Order contains a small company exception for
companies with less than 5,000 employees that permits disclosure of Trade Secret
Information and Highly Sensitive Trade Secret Information to (1) the company’s
counsel or, if not represented by counsel, a member of the company’s senior
management; (2) the company’'s employees and withesses; and (3) independent
consultants acting under the direction of the company’s counsel or senior management’
who are directly engaged in the proceeding.*’ However, the Order specifies that such
persons “do not include individuals primarily involved in marketing activities for the
company” uniess prior authorization from the party producing the information is obtained
or the Administrative Law Judge or Commission so orders.

Joint Petitioners’ Motion for Supplemental Protective Order

The Joint Petitioners indicated in their Response to the Integra and CWA Motions
to Compel as well as in their separate Motion for a Supplemental Protective Order that
their primary objection to the Integra and CWA Information Requests involved in these
Motions to Compel is that much of the information sought*® contains extremely sensitive
proprietary business and competitive information that “goes to the heart of Joint
Petitioners’ financial status and market strategies.”** The Joint Petitioners maintain that
disclosure of such information is not sufficiently protected by the Protective Order that is
currently in place. Specifically, the Joint Petitioners maintain that if the information
responsive to the Integra and CWA Information Requests is disseminated to
competitors or other adversarial intervenors in this docket without further protections,
those parties will have knowledge of Joint Petitioners’ most confidential commercial
strategies. They point out that, under the current Protective Order, in-house counsel, in-
house experts, and officers and employees of companies falling within the small
company exception would have access to the information. In the view of the Joint
Petitioners, the fact that many of the Intervenors fall within the small business exception
to the current Protective Order creates an unreasonably high potential for inadvertent or
intentional misuse of the information they provide.

The Joint Petitioners allege that, even if the designated individuals are not
involved in marketing or competitive decision-making at the present time, there is no
assurance that these employees do not have an indirect role in those areas or that they
will not become invoived in those areas in the future. They further argue that no
adequate recourse would be available if sensitive information was disclosed in violation

*1d. at 10.

2 1d. at 10 (emphasis in original).

“3 In Attachments 1 and 2 to the Joint Petitioners’ Response to the Motions fo Compel filed by the CWA
and Integra, CenturyLink briefly describes 27 HSR documents that it believes should be restricted to
disclosure to parties’ outside counsel and outside experts only, and 12 HSR documents it believes should
be restricted to disclosure to DOC and Commission staff only, upon request. In Attachment 3, Qwest
listed its HSR documents with a column designating the confidential category of each document, Of the
documents on Qwest’s list, 33 were identified as involving Trade Secret Information; 42 were identified as
involving Highly Sensitive Trade Secret Information; and 6 were identified as requiring “Staff Eyes Only”
protection. The Joint Petitioners contended in their Motion for Supplemental Protective Order that the
majority of the documents responsive to the remainder of CWA's Information Requests involved in the
Motion to Compel should be restricted to disclosure to outside counsel and outside experts. Motion for
Supplemental Order at 8.

** Motion for Supplemental Protective Order at 2.




of the Protective Order. They contend that the requirement in the First Prehearing
Order that discovery responses be served on all parties to the proceeding will
compound the potential for harm, and allege that the harm they will experience by virtue
of disclosure will far exceed the value of the information to the Intervenors’ limited

interest in this case.

To address these concerns, Joint Petitioners argued that two additional
categories of protection should be added to the Protective Order previously issued by
the Commission in this matter: a “Staff Eyes Only” category that would be disclosed
only to the DOC and the Commission staff upon request; and an “outside
counsel/outside expert” category that would permit disclosure only to the DOC,
Commission staff, and the designated outside counsel and outside expert of other
parties. The Joint Petitioners asserted that these additional protections are necessary
to adequately protect the information requested by CWA and Integra, as well as similar
information that may continue to be requested in discovery in this proceeding. They
proposed that the “outside counsel/outside expert” category apply to “information that
discloses highly sensitive and specific financial metrics and current and projected
business and operational plans and analyses of the Joint Petitioners and of the merged
company.”™® They believe that this category would provide adequate protection for
much of the information encompassed in the CWA and Integra Motions to Compel, but
contend that some of the information would require the more restrictive SEO protection,
such as analyses of competition in the Joint Petitioners’ markets and for the merged
company, the merged companies’ future strategic plans to meet that competition, and -
specific information relating to the development and rollout of new products.46 Joint
Petitioners anticipate that the “SEQ” category would include “a limited subset of the
HSR Documents’ that “disclose how Joint Petitioners compete or intend to compete in
the market, including information relating to Joint Petitioners’ plans for product
development, product rollout, and the development of competitive responses."47 They
contend that the additional SEO protection would allay Joint Petitioners’ concerns that
disclosure to competitors and adversaries would place them at a competitive
disadvantage. They further argue that DOC and Commission staff would be in the best
position to determine if this information is relevant to the Commission’s analysis.

Integra, the CWA, the CLEC Coalition, Sprint, T-Mobile, and Cbeyond opposed
modification of the Protective Order that is already in place in this proceeding. They
argued that the same type of protective order has been successfully used in several
previous dockets and provides adequate safeguards for confidential or highly sensitive
documents. They emphasized that the Joint Petitioners themselves proposed the
Protective Order that was entered in this case. They asserted that the limitations
sought by the Joint Petitioners would adversely affect due process and open meeting
requirements. Moreover, Integra asserts that the Joint Petitioners have merely made
generalized allegations of potential harm and have not borne their burden to show
specific evidence of the potential for serious injury that would stem from disclosure of
the documents. Sprint expressed a similar view during the motion argument and
indicated that there is no need to supplement or change the Protective Order, and no

45 Motion for Supplemental Protective Order at 6.
46 Joint Petitioners’ Response to Integra and CWA Motions to Compel at 13.
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reason to conclude that it will fail in this situation. The CLEC Coalition supported the
motions to compel production of the HSR documents and argued that restricting access
to outside counsel and outside experts would defeat the ability of the Coalition to
engage in a meaningful review of those documents. It aiso noted that Qwest and many
other parties have produced extremely sensitive competitive information under the
terms of the Protective Order that is currently in effect without any reported problems. If
further limitations are placed on access, the CLEC Coalition indicated that it would not
object to limiting access to outside counsel, outside consultants, in-house counsel, and
no more than three non-attorney in-house regulatory personnel. During the September
8, 2010, motion argument, the CWA indicated that no in-house person at CWA has
signed or will sign the Protective Order acknowledgments in this proceeding, so the only
CWA representatives who will have access to any type of confidential information will be
outside counsel and one outside consultant.*®

Dr. Kevin O’'Grady, who has been with the Commission since 1996, commented
during the motion argument that the Commission has a long history of dealing with very
sensitive information and he is not aware that any breaches of the standard Protective
Orders issued in the telecommunications area have occurred. He noted that the
Commission staff finds it beneficial if counsel and employees of the parties who have
greater expertise are able to provide their analysis and evaluation of the information
invoived in pending cases and thereby assist them in understanding the various facets

of the case.*®

CenturyLink’s request that the SEO designation be added to the protectrve order
has been denied in parallel proceedings in Washington,*® Oregon,®" and Arizona.* To
the knowledge of the parties and the Administrative Law Judge, the onlgr exception is in
Colorado, where the SEO designation was added on an interim basis.> At the request
of Joint Petitioners, protective orders that have been issued in Washington, Oregon,
Colorado, and Montana have restricted the disclosure of “highly confidential” information
to parties’ outside counsel and outside experts. However, the Administrative Law Judge

Transcrrpt of September 8, 2010, Motion Argument at 30.

Transcrrpt of September 8§, 2010, Motion Argument at 49.

® Order Denying Joint Applicants’ Request to Suppiement Protective Order with Creation of Additional
Protected Category of Information in In the Matter of the Joint Application of Qwest Communications
International Inc. and CenturyTel, Inc. for Approval of Indirect Transfer of Control of Qwest Corpaoration,
Qwest Communications Company LLC, and Qwest LD Corp., Docket UT-100820 (Aug. 3, 2010)
gattached to CWA's Motion to Compel as Ex. 5), at 8-

Highly Confidential Protective Order in In the Matter of CenturyLink, Inc., Application for Approval of
Merger between CenturyLink and Qwest Communications International, Inc., Docket UM 1484, Order No.
10-291 {July 30, 2010)

2 Procedural Order of Administrative Law Judge issued in In the Matter of the Joint Notice and
Application of Qwest Corporation, Qwest Communications Company, LLC, Qwest LD Corp., Embarg
Communications, Inc. d/b/a Century Link Communications, Embarq Payphone Services, Inc. d/b/a
CenturyLink, and CenturyTel Solutions, LLC for Approval of the Proposed Merger of their Parent
Comporations, Qwest Communications International Inc., and CenturyTel, Inc., Docket No. T-01051B-10-
0‘194 et al. (Aug. 23, 2010) (attached to August 24, 2010 letter from counsel for integra).

® Interim Order (1) Granting Motion for Protective Order on an Interim Basis and Shortening Response
Time Thereto; and (2) Shortening Response Time to Motion to Amend in In the Matter of the Joint
Application of Qwest Communications International, Inc. and CenturylLink, Inc. for Approval of Indirect
Transfer of Control of Qwest Corporation, El Paso County Telephone Company, Qwest Communications
Company, LLC and Qwest LD Corp., 10A-350T (Sept. 3, 2010).
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presiding in the parallel proceeding in Arizona recently denied the request of Qwest and
CenturyLink to limit review of documents designated as “Highly Confidential” to outside
counsel and outside consultants. Judge Martin determined that the suggested
approach was “untenable in this situation involving multiple jurisdictions, multiple
entities, in-house counsel, local counsel and regional counsel” and noted that restricting
access to a very limited number of individuals “may prevent the intervenors from being
able to develop and advocate their positions.” She concluded that Qwest and
CenturyLink had not adequately demonstrated that the protections afforded by the
“Confidential’ and “Highly Confidential” designations typically used in Arizona protective
orders were insufficient, and emphasized that the “Highly Confidential” designation in
prior Arizona Commission protective orders required that individuals reviewing the
information not be engaged in strategic or competitive decision making for any party
including the sale or marketing or pricing of products or services on behalf of any party.
She found that this protection was adequate and that an exception for small companies
was not needed because a majority of the intervenors in that proceeding were Arizona

Class A utilities.>

The Administrative Law Judge finds that Integra and the CWA have
demonstrated their need for the requested information, particularly because the Joint
Petitioners’ responses to other Information Requests designed to obtain information
about the impact of the merger have lacked detail and substance. This view is
supported by prefiled testimony filed on behalf of the Department of Commerce noting
that “CenturyLink’s [discovery] responses do not appear to be adequately detailed or
complete to allow clear analysis for the Commission of the impact of the merger on
wholesale customers.”®® After considering the parties’ arguments, the Administrative
Law Judge concludes that the Joint Petitioners have not demonstrated a need for the
unprecedented limitations on disclosure they have proposed. The practical effect of the
limitations they seek would deprive the private party intervenors and their counsel and
experts of any opportunity whatsoever to review documents designated as “SEO,” and
would limit review of information designated “outside counsel/outside party” in a fashion
that would prevent outside attorneys and outside experts from consulting with the party
that retained them about what, if any, significance the information has in this
proceeding. It would be unreasonable to limit outside counsel and outside experts in
this fashion, and would hinder their ability to effectively represent their clients.
Moreover, as emphasized by Commission staff, private party Intervenors have
significant expertise, play an important role in developing the evidentiary record, and
provide valuable input for the Commission’s consideration.

Although the Joint Petitioners have not shown that the extreme limitations on
disclosure sought in their Motion are warranted, they have adequately demonstrated
that they have legitimate concerns about the potentially broad disclosure of certain
documents to employees of companies that fall within the Small Company exception set
forth in Section 4 of the current Protective Order. During the motion argument, there
was general agreement that a number of the Intervenors in the current proceeding

5 |d. at 3-4. Judge Martin’s Procedural Order was limited in scope to the form of the protective order to
be imposed and did not address further arguments made by Qwest and CenturyLink that certain
documents were irrelevant and should be excluded from discovery.

5 Direct Testimony of Bruce L. Linscheid at 18.




would fall within that exception.’® It appears that all of the Intervenors involved in this
case are represented by outside counsel,’” so the terms of the June 15, 2010,
Protective Order permitting disclosure to a member of the company’s senior
management if the company is not represented by counsel would not come into play.
However, the Small Company exception in the June 15 Protective Order would more
broadly permit disclosure to “the company’s employees and witnesses” who are “not
primarily involved in marketing activities for the company” (unless the parties agree
otherwise or the Commission or Administrative Law Judge so orders). The Joint
Petitioners have shown that the potential dissemination of the information responsive to
the CWA and Integra Motions to Compel to this broad a segment of their competitors’
workforce could be problematic in light of the extremely sensitive nature of this

information.

Under the circumstances, in order to strike an appropriate balance between the
Intervenors’ need for the information and Joint Petitioners’ confidentiality concerns, the
Administrative Law Judge has determined that it is appropriate to grant the Joint
Petitioners’ Motion in part and issue a Supplemental Protective Order which will apply
where appropriate to documents produced in response to this Ruling on the Integra and
CWA Motions to Compel. The Supplemental Protective Order, which is attached
hereto, modifies the Small Company exception set forth in Section 4 of the June 15
Protective Order along the lines of the alternative approach suggested by the CLEC
Coalition. It also takes into consideration that the small companies involved in this
proceeding are represented by outside counsel and deletes the language that would
otherwise permit a member of the company’s senior management to review the
information.  Accordingly, where small companies are concerned, the attached
Supplemental Protective Order will limit disclosure of the information designated as
“Highly Sensitive Trade Secret Information Subject to Additional Protection” produced in
response to the Integra and CWA Motions to Compel to a reasonable number of outside
attorneys; a reasonable number of outside consultants; a reasonable number of in-
house attorneys who have direct responsibility for matters relating to Highly Sensitive
Trade Secret Information; and no more than three non-attorney in-house regulatory
personnel. The Supplemental Protective Order will continue to specify that such
persons should not be primarily involved in marketing activities for the company, absent
agreement or an order to the contrary.

The Administrative Law Judge is not persuaded that the Joint Petitioners have
demonstrated a need to change the approach set forth in Section 3 of the June 15
Protective Order governing disclosure to companies that do not fall within the Small
Company exception. Section 3 restricts disclosure to in-house attorneys, three in-house
experts, and a reasonable number of outside counsel and outside experts, and clearly
prohibits disclosure to persons engaged in strategic or competitive decision making for
any party. The Administrative Law Judge concludes that this portion of the June 15
Protective Order already includes adequate protection for the information produced in

response to this Order.

Propriety of Restrictions on Disclosure to CWA Representatives

5 Transcript of September 8, 2010, Motion Argument at 55-56.
5 Id. at 53-54.




In their response to the Motions to Compel and their Motion for Supplemental
Protective Order, the Joint Petitioners urge that CWA’s outside counsel, Scott Rubin,
and CWA'’s outside expert withess, Randy Barber, not be permitted to have access to
the information produced in response to the Integra and CWA Motions to Compel under
any circumstances due to their past conduct in Oregon and Pennsylvania. Joint
Petitioners do not object to CWA’s local Minnesota counsel having access to the
information upon execution of the appropriate certificate.

The Joint Petitioners’ request is based primarily on an order issued on August
30, 2010, by Hearing Commissioner Ronald J. Binz in Colorado’s proceeding involving
the Qwest/CenturyLink merger.®® Commissioner Binz granted the Joint Petitioners’
request to prohibit disclosure of confidential information to Mr. Rubin or Mr. Barber and
ruled that the disclosure to the CWA of all ordinarily confidential and highly confidential
information in the Colorado proceeding would be limited to Nicholas Enoch {a Colorado
attorney), provided he signed the appropriate non-disclosure agreements. In reaching
his determination, Commissioner Binz took note of decisions issued in May and October
of 2009 by the Washington and Oregon Commissions involving Mr. Rubin and/or Mr.
Barber and indicated that he was “especially concerned about repeated and recent
violations of protective orders by a licensed attorney, in dockets similar to this one, and

the risk of the same occurring here.”*®

In the Washington case,®® the State Utilities and Transportation Commission on
its own motion dismissed the International Brotherhood of Electrical Workers as a party
in an asset transfer proceeding involving Embarqg and CenturyTel. Mr. Rubin
represented the IBEW in that matter. The decision does not mention whether Mr.
Barber was involved in that proceeding. In that case, the IBEW entered into a side-
agreement with CenturyTel and Embarq in which the companies made a series of labor
relations concessions in exchange for the union’s agreement to withdraw from state and
federal regulatory proceedings and acknowledge that the merger met applicabie
standards.’’ The Washington Commission expressed concern about IBEW “and its
counsel,” noting that, “[d]espite IBEW'’s representations at prehearing that it would keep
fabor relations out of this case, and its unreasoned argument later that it did so,” it was
evident that the IBEW had nevertheless “used its status as a party in this proceeding
principally, if not exclusively, to extract labor concessions from the Applicants.” The
Washington Commission indicated that this “undermines the credibility of counsel who

*® Interim Order of Colorado Hearing Commissioner Ronald J. Binz Addressing Motions for Protective
Order and Related Proceedings in /n the matter of the Joint Application of Qwest Communications
international, Inc. and CenturylLink, Inc. for Approval of Indirect Transfer of Control of Qwest Corporation,
E! Paso County Telephone Company, Qwest Communications Company, LLC and Qwest LD Corp., 10A-
53950T (Aug. 30, 2010) (attached to Joint Petitioners’ Response to Motion to Compel as Attachment 5).

fd. at 7-8.
® Final Order of Washington State Utilities and Transportation Commission Approving and Adopting
Settlement Agreement; Authorizing Transaction Subject to Conditions; Rescinding Order 03; Approving
and Rejecting Side-Agreements; Granting and Denying Pending Requests for Leave to Withdraw; and
Dismissing Party in In the Matter of the Joint Application of Embarq Corp. and CenturyTel, Inc. For
Approval of Transfer of Control of United Telephone Company of the Northwest d/b/a Embarg and
Embarg Communications, Inc.; UT-082118 (May 28, 2009).
' 1d. at 23.
2 1d. at 24.




made representations to the ftribunal that were disingenuous at best”®  The
Commission ultimately rejected the side-agreement between the IBEW and the
applicants because it concerned only matters that were outside the Commission’s
jurisdiction and inappropriate to the proceeding; denied the IBEW'’s request for leave to
withdraw voluntarily; and dismissed IBEW from the proceeding because it had no
substantial interest in the subject matter of the proceeding and its participation was not
in the public interest.*

In the Oregon case,® the Public Utility Commission terminated the participation
of the IBEW and revoked its party status in a case involving a Verizon/Frontier merger.
The decision was based in part on a finding that the IBEW provided information it had
obtained from a highly confidential document in the Oregon proceeding to the
Pennsylvania Public Utiliies Commission and, in so doing, disclosed that information
and made it publicly available. Although the Oregon Commission found that the IBEW
did not provide the Pennsylvania Commission with the highly confidential documents
themselves, it concluded that the IBEW violated the applicable protective order by
giving access to information reflecting the contents of those documents. The Oregon
Commission also found that IBEW attempted to use the regulatory process to gain
information on matters outside the scope of the proceeding by requesting data on labor-
related matters. Mr. Rubin was outside counsel in that matter and Mr. Barber was an
outside expert. The Oregon Commission also ruled that a copy of the order would be
given to the Oregon State Bar and the Pennsylvania State Bar for possible disciplinary

action.

The CWA opposed the request to limit access by Mr. Rubin and Mr. Barber. It
indicated that the Colorado order was issued prior to the filing of CWA'’s response to the
Joint Petitioners’ motion in that case, and stated that it has recently sought
reconsideration of that order. According to the CWA's reply brief and Mr. Rubin’s
presentation during the motion argument on September 8, 2010, Mr. Rubin received
access during the Oregon proceeding to a document in which each page was stamped
“Highly Confidential.” A footnote on a page of particular interest to Mr. Rubin listed the
source of the information on that page as coming from public filings with the U.S.
Securities and Exchange Commission. Mr. Rubin thereafter filed a pleading in the
Pennsylvania PUC proceeding involving the Verizon-Frontier transaction in which he
indicated that Verizon had a document in its possession showing that a small group of
its stockholders would own more than 20 percent of Frontier if the transaction was
consummated. The pleading included an affidavit from Mr. Barber, which Mr. Barber
prepared only after Mr. Rubin provided him with a legal opinion that there would be no
violation of the Oregon protective order because no confidential information was being
used or disclosed. Mr. Rubin emphasized that the pleading he filed in Pennsylvania
disclosed only public information contained within a document marked highly

5 Id. at 25.

® Id. at 27, 29, 30, 31

¢ Order of Oregon Public Utility Commission Granting Motion, Terminating Intervenor Participation, and
Revoking Party Status in In the Matter of Verizon Communications Inc. and Frontier Communications
Corporation, Joint Application for an Order Declining to Assert Jurisdiction, or, in the alternative, to
Approve the Indirect Transfer of Control of Verizon Northwest Inc., UM 1431 (Oct. 14, 2009) (attached to
Joint Petitioners’ Response to Motion to Compel as Attachment 4).




confidential. He acknowledged that he made an error in interpreting the Oregon
protective order as protecting confidential information, and not the mere existence of a
confidential document, and indicated that he would not make that mistake again.
Because Mr. Barber simply relied on erroneous legal advice, the CWA argues that he
did nothing wrong and should not be precluded from access to documents.

The CWA asserts that neither Verizon nor Frontier took any action to remove Mr.
Rubin or Mr. Barber from the other three state proceedings in which they were actively
participating at the time, and did not attempt to restrict their access to HSR or other
confidential documents in those states. Mr. Rubin stated that he will not make the same
mistake again, and asked that producing parties be required to provide public redacted
copies of each allegedly highly confidential document. The CWA also argued that the
challenge to Mr. Rubin and Mr. Barber having access to highly confidential information
is untimely since the Joint Applicants did not raise objections to Mr. Rubin or Mr. Barber
seeing confidential documents within three days of their filing of signed Protective Order

acknowledgments.

The conduct of the union and counsel reflected in the Washington and Oregon
decisions raises concerns and cannot be condoned. However, the Administrative Law
Judge is not persuaded that these decisions warrant excluding Mr. Rubin or Mr. Barber
from being permitted to review confidential information produced in this docket. The
Washington decision did not allege that Mr. Rubin mishandled confidential information,
and there is no indication that Mr. Barber was involved in that case. Although the
Oregon Commission found that a violation of its protective order had occurred because
the IBEW (through the filing of a pleading by Mr. Rubin and an affidavit by Mr. Barber)
had disclosed the existence of a highly confidential document in a parallel Pennsylvania
proceeding, it appears that the information that was actually disclosed from that
document was derived from public sources. Mr. Rubin acknowledged that he erred in
his interpretation of the Oregon protective order, and it appears that Mr. Barber (a non-
attorney) merely relied on his erroneous advice. Under the circumstances, the Joint
Petitioners’ request to preclude Mr. Rubin and Mr. Barber from reviewing the

confidential information is denied.
B.L.N.
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