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Lance JM. Steinhart, P.C.
Attorney At Law

1720 Windward Concourse
Suite 115

Alpharetta, Georgia 30005

Also Admitted in New York
and Maryland

Telephone: (770)232-9200
Facsimile: (770)232-9208

Email: 1steinha1t@te1ecomoounsel.com .

April 3, 2009
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Docket Control Center
Arizona Corporation Commission
1200 W. Washington Street
Phoenix, Arizona 85007
(602) 542-2237
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Re: Broadvox-CLEC, LLC

Dear Sir/Madam:

I

Enclosed please End for tiling an original and thirteen (13) copies of Broadvox-CLEC, LLC's
Application and Petition for Certificate of Public Convenience and Necessity to Provide Intrastate
Telecommunications Services.

I have also enclosed an extra copy of this letter to be date stamped and returned to me in the
enclosed, self-addressed, postage prepaid envelope.

If You have any questions or if I may provide you with any additional information, please do
not hesitate to contact me. Thank you for your *attention to this matter.

R e s p e c t f u l l y % » i t e m

Lance
Attn

v¢.l Steinhart
y for Broadvox-CLEC, LLQ

o %
It¢~)47¢.

495%6
47549

Enclosures
cc: Alecia Monroe

Michael W. Patten, Esq. if Facilities Based (Via e-mail)
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A. coMpANy?IKi§lb TELEE63415163i2:T&*i15ln seRvIcE INFORMATION
g' ..___._ _.._......_ .. _-.

I

X Resold Long Distance Telecommunications Services (Answer Sections A, B).
E
I

i  (A - i ) Please indicate the type of telecommunications services that you want to provide in Arizona and answer

I the appropriate numbered items:

3
Xi i

I

X

i

Resold Local Exchange Telecommunications Services (Answer Sections A, B, C).

Facilities-Based Long Distance Telecommunications Services (Answer Sections A, B, D).

Facilities-Based Local Exchange Telecommunications Services (Answer Sections A, B, C, D, E)

Alternative Operator Services Telecommunications Services (Answer Sections A, B)

(Please attach complete description)Other
!
I

i

5.F (A-2) The name, address, telephone number (including area code), facsimile number (including area code),
l mail address, and World Wide Web address (if one is available for consumer access) of the Applicant:

i!

I E-Mail Address: agertsburg@broadvox.net

. Broadvox-CLEC, LLC
i 1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115
I Telephone: (216)373-4623
! Fax: (216)373-4812

I Web Address: NONE

I
1"

A1z1zonA CORPORATION COMMISSION

Application and Petition for Certificate of Convenience and Necessity to Provide
Intrastate Telecommunications Services

Mail oliginual plus 13 copies of completed application to : For Docket Cdnirol Only:
(Please Stamp Here)

Docket Control Center
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007-2927

Please indicate if you have current applications pending .
in Arizona as an Interexchange reseller, AOS provider,
or as the provider of other telecommunication services.

Type of Service:

Docket No.: Date : Date Docketed:

Type of Service:

Docket No.: Date: Date Docketed:

074)7/06



(A-3) The d/b/a ("Doing Business As") name if the Applicant is doing business under a name different from

that listed in Item (A-2) :

(A-4) The name, address, telephone number (including area code), facsimile number (including Asa code), and

E-mail address of the App1ic;1nt's Management Contact:

Alecia Monroe, Paralegal/Manager of Regulatory Affairs of The Broadvox Holding Comp any, LLC,

Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
Telephone: (216)373-4623
Fax: (216)373-4812
E-Mail Address: amonroe@broadvox.net

(A-5) The name, address, telephone number (including area code), facsimile number (including area code), and

E-mail address of the Applicant's Attorney and/or Consultant:

Lance J.M. Steinhart, Esq.
Lance J.M. Steinhart, P.C.
1720 Windward Concourse, Suite 115
Alpharetta, Georgia 30005
Telephone: (770)232-9200
Fax: (770)232-9208
E-Mail Address: lsteinhart(d)telecomcounsel.com

(A-6) The name, address, telephone number (including area code), facsimile number (including area code),

E-mail address of the Applicant's Complaint Contact Person:

Eugene Blur in, Chief Operating Officer of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
Telephone: (216)373-4623
Fax: (216)373-4812
E-Mail Address: eblumin@broadvox.net

What type of legal entity is the Applicant?

Sole proprietorship

(A-7)

Arizona,General,Limited, Foreign

X ForeignArizona,

Partnership:

\XILnni¢¢a Liability Company.3
i Non-pro6t68S"9 L 'C",

Corporation:

Other, specify:

g ( A - 8 ) P l e a se i n c l u d e " A t t a c h me n t A " :

Attachment "A" must include the following information:

I
I

2.i

i

3.

1. A copy of the Applicants Certificate of Good Standing as a domestic or foreign corporation, LLC,

or other entity in Arizona.

A list of the names of all owners, partners, limited liability company managers (or if a member
managed LLC, all members), or corporation officers and directors (specify).

Indicate percentages of ownership of each person listed in A-8.2.
i



(A-9) i
i

!

I
2.i

l

i
I3.

i.
I
I
I

4.I
|
|

Include your Tariff as "Attachment B".

Your Tarimmust include the following information:

1. Proposed Rates and Charges for each service offered (reference by Tariff page number).

See Sheets 103 - 119 of the Company's Tariff.

Tariff Maximum Rate and Prices to be charged (reference by Tariff page number).

See Sheets 57 - 99 of the Company's Tariff.

Terms and Conditions Applicable to provision of Service (reference by Tariff page number) .

See Sheets 11 - 56 of the Company's Tariff.

Deposits, Advances, and/or Prepayments Applicable to provision of Service (reference by Tariff

page number).

| 5.

See Sheets 32 and 33 of the Company's Tariff.

The proposed fee that will be charged for returned checks (reference by Tariffpage number).

See Sheet 31 of the Company's Tariff.

m

I (A-10) Indicate the geographic market to be served:

E
!
|

Statewide. (Applicant adopts statewide map of Arizona provided with this application).

Other. Describe and provide a detailed map depicting the area.

1.

2.

3.

4.

i|

I

i
!
i
|

(A-11) Indicate if the Applicant or any of its oBiccrs, directors, partners, or managers has been or are currently
involved in any formal or infonnual complaint proceedings pending before any state or federal regulatory

commission, administrative agency, or law enforcement agency.

Describe in detail any such involvement Please make sure you provide the following information:

States in which the Applicant has been or is involved in proceedings.

Defed explanations of the Substance of the Complaints.

Commission OrderS that resolved any and all Complaints.

Actions taken by the Applicant to remedy and/or prevent the Complaints from re-occurring.

: Neither Applicant nor any of its officers, directors, partners, or managers has been or are
1 currently involved in any formal or informal complaint proceedings pending before any state or federal
g regulatory commission, adnniinistrative agency, or law enforcement agency.

(A-12) Indicate if the Applicant or any of its officers, directors, partners, or managers has been or are currently
. involved in any civil or criminal investigation, or had judgments entered in any civil matter, judgments levied by
g any administrative or regulatory agency, or been convicted of any criminal acts within the last ten (10) years.

Describe in detail any such judgments or convictions. Please nnalre sure you provide the following

information:

States involved in the judgments and/or convictions.

2. Reasons for the investigation and/or judgment

3. Copy of the Court order, if applicable.

Neither Applicant nor any of its officers, directors, partners, or managers has been or are

i
I 1.

I
!

l currently involved in any civil or criminal investigation, or had judgments entered in any civil matter,
judgments levied by any administrative or regulatory agency, or been convicted of any criminal acts within

g the last ten (10) years.



liiiiicate if ilia l/*ipp1icat1t's customers will be able to access adtemative toll service providers or resellers

I via 1+101XXXX access.

bYes N o

X No

(A-14) Is applicant willing to post a Performance Bond? Please check appropriate box(s).

K For Lone Distance Resellers. a $l0.000 bond will be recommended for those resellers who collect

advances. Drcpavrnents or deposits.

Yes

If "No", continue to question (A-15).

I

For Local Exchange Resellers. a $25.000 bond will be recommended.

b Y e s No.

If "No", continue to question (A-15).;I
i!
|

For Facilities-Based Providers of Lone Distance. a $100.000 bond will be recommended.

Yes N o

If "No", continue to question (A-l5).
i
|

I
For Facilities-Based Providers of Local Exchange. a $l00.000 bond will be recommended.

l Y e s No
If any box in (A-14) is marked "No", continue to question (A-15).

Note: Amounts are cumulative if the Applicant is applying for more iiban one type of service.
i

(A-15) If any box in (A-14) is marked "No", provide the following information. Clarify and explain the
Applicant's deposit policy (reference by tarim page number). Provide a detailed explanation of why the

i Applicant's superior financial position limits any risk to Arizona consumers.

I The Company will not collect advances, prepayments or deposits.

!

I

i
Note:

(A-16) Submit copies of affidavits of publication that the Applicant has, as required, published legal notice of
the Application in all counties where the Applicant is requesting authority to provide service.

For Resellers, the Applicant must complete and submit an Affidavit of Publication Form as Attachment
. "C" before Staff prepares and issues its report. Refer to the Commission's website for Legal Notice Material
I (Newspaper Information, Saiunrple Legal Notice and Affidavit of Publication). For Facilities-Based Service
| Providers, the Hearing Division will advise the Applicant of the date of the hearing and the publication of legal

notice. Do not publish lefzal notice or tile attidavirs of publication until your are advised to do so by the Hearing

I Division.
i

.

Ir :

i

l

.._i
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No

If"Ycs",providet11enam»e ofthecompanyorcompanieswhosetelecomuuuuumicalicnsservicathe

Indicate ifiheApplicantisaswitcbkssresellerofthetype of telecommunications servinesthatthe

8Yg§

Applicant resells.

The company intends to resell services provided by Qwest or other slnnilar carriers

| Note:If the Applicant currently provides telecommunication services that the Applicant intends to prowdde in

(A-18) List the States in which the Applicant has had an application approved or denied to offer
telecommunications services similar to those that the Applicant will or intends to offer in Arizona:

Note:If the Applicant is currently approved to provide telecommunications services that the Applicant intends to
provide in Arizona in less than six states, excluding Arizona, list the Public Utility Commission ("PUC") of each
state that granted the authorization. For each PUC listed provide the Name of the contact person, their phone

: number, mailing address including zip code, and e-mail address.

I Approved: Colorado, Idaho, Indiana, Iowa, New Jersey, Kentucky, Rhode Island, Vermont and

l Washington
I (A-19) List the States in which the Applicant currently offers telecommunications services similar to those that

the Applicant will or intends to offer in Arizona.
|

Arizona in six or more states, excluding Arizona, list the states. If the Applicant does not currently provide
i telecommunications services that the Applicant intends to provide in Arizona in five or less states, list the key
personnel enuployed by the Applicant. Indicate each employee's name, title, position, description of their work

. experience, and years of service in the telecommunications services industry.

None

I (A-20) List the names and addresses of any alternative providers of the service that are also a&iliates of the

| telecommunications company, as defined in R14-2-801.

None.

(A-21) Check here if you wish to adopt as your petition a statement that the. service has atkeady been classified as

competitive by Commission Decision:

X

X Decision #64178 Resold Long Distance

Decision # 64178 Resold LEC

iI
X

Decision # 64178 Facilities Based Long Distance

Decision # 64178 FacilitiesBasedLEC

B. FINANCIAL 1NFORMAT1ON

I

(8-1)

I

Indicate if the Applicant has Financial statements for the two (2) most recent years.

E Yes No

If "No," explain why and give the date on which the Applicant began operations.
:ll|. I |.



(B-2)
.
|

i

f
I
|

. 3 ;aTm¢ntD;r""

Provide the Applicant's Financial information for the two (2) most recent years.

1. A copy of the Applicant's balance sheet.

2. A copy of the Appl.icant's income statement

3. A copy of the Applicant's audit report.

4. A copy of the Applicant's retained earnings balance.

5. A copy of all related notes to the financial statements and information.

Note: Mice sure "most recent years" includes current calendar year or current year reporting period.
I

(B-3) Indicate if the Applicant will rely on the financial resources of its Parent Company, if applicable.
I

Yes I

(8-4) The Applicant must provide the following information. .

1. Provide the projected total revenue expected to be generated by the provision of telecommunications
services to Arizona customers for the first twelve months following Certification, adjusted to reelect
the maximum rates for which the Applicant requested approval. Adjusted revenues may be '
calculated as the number of units sold times the maximum charge per unit.

i
|

2. Provide the operating expenses expected to be incurred during the fist twelve months of providing
telecommunications services to Arizona customers following certification

|

3.

i
i

4.

5.

Provide the net book value (original cost less accumulated depreciation) of all Arizona jurisdictional
assets expected to be used in the provision of telecommunications service to Arizona customers at
the end of the Erst twelve months of operation. Assets are not limited to plant and equipment. Items
such as office equipment and office supplies should be included in this list.

If the projected value of all assets is zero, please specifically state this 'm your response.

If the projected fair value of the assets is different than the projected net book value, also provide

the corresponding projected fair value amounts.

1
i
I
A
I
i
I

See "Attachment E" |

i
c. RESOLD AND/OR FACILITIES-BASED LOCAL EXCHANGE TELECOMMUNICATIONS

SERVICES

!Yes

(C-1) Indicate if the Applicant has a resale agreement in operation,

IX! N o

If "Yes", please reference the resale agreement by Commission Docket Number or Commission Decision

Number. l

!
|

|

8
;
|

|

i
|

I
I
|
|

|
|

E
I

i

|I
|

!
|
E
!

I
!
|I
I

i
!

i

E
|l
I

i
|
|
;
!

|

|

|

I

I

l I

I

|
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I"i.1=;- .é- I En`1,ii~1T;DET i b76k lm- l s BASED AL EX GE
TELECOMMUNICATIONS SERVICES

(D-1) Indicate if the Applicant is currently selling facilities-based long distance telecomnmnicaitions services
AND/OR local exchange telecornmmmicaticns services in Arizona. This item applies to an

Applicant requesting a geographic expansion of their CC&N:
4_
I
IYes B No

If"Ycs;" provide the following irrfcrmaiionz

1. The date or approximate date that the Applicant began selling facilities-based long distance
telecommunications services AND/OR facilities-based local excihainge teleconnrmrnications services

'm Arizona.

2. Ideinitify the types of liscdlities-based long distance teleconmmnications services AND/OR
based local exchange telecomnnmications services that the Applicant sells in Arizona. I

i.
I

If"No," indicate the date when the Applicant will begin to sell facilities-based long distance
. teleccnununnuicaticns AND/OR facilities-based local exchange telecommunications services in Arizona:

|E. FACIL1T1ES-BASED LOCAL EXCHANGE TELECOMMUNICATIONS SERVICES

i
No

(E-1) Indicate wbelber the Appiicanl will abide by the quality of service standards that were approved by do
Commission in Commission Decision Number 59241 :

B Yes

I
I

(E.2) |
I

iNo

Indicate whether the Applicant will provide all customers with911 and E911 service, where available,
and will coordinate with incumbent local exchange carriers ("ILECs") and emergency service providers to

provide this service:

1 3 Yes

|(E-3) Indicate that the Applicant's switch is "iixlly equal access capable" (i.e., would provide equal access to

facilities-based long distance companies) pursuant to A.A.C. Rl4-2-1111 (A):

Yes NoW

. "

\
i

|

1\
W

l

.
Iv

|

i

|
I
I
|

l
I

l

i
8
i

3

i

=
1

I
I

1
I

I

|
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I certify that if the applicant is an Arizona corporation, a current copy of the
Certificate of Formation is on tile with the Arizona Corporation Commission and the
applicant holds a Certificate ofGood Standing from the Commission. If the company is a
foreign corporation or partnership, I certify that the company has authority to transact
business in Arizona. I certify that all appropriate city, county and/or State agency
approvals have been obtained. Upon signing of this application I attest that I have read
the Comlnission's mies and regulations relating to the regulations of telecommunications
services and that the company will abide by Arizona State Law including the Arizona
Corporation Commission Rules and Regulations. I agree that die Commissions mies
apply in the event there is a conflict between those mies and the company's tari8, unless
otherwise ordered by the Commission. I certify that to the best of my lmowledge the
information provided in this Application and Petition is true and correct.

v
|

i
I

Broadvox-CLEC, LLC

By: The Broadvox Holding g (company, LLC, Member

By:
Alex (
Corporal¢,ecretary

|

|

i
!

Date: <3!l3fb5]

SUBSCRIBED AND SWORN to before me this 1 4 " day G I 1 2009.

IM! of
NOTARY PUB IC

My Commission Expires; \l§l>0l\ ALECIA MONROE
NOTARY PUBL\C I STAE oF OHIO

Recorded in Cuyahoga County
My commission expires Jan. 5, 2o11

AZ CLECAp»p
11



v

ATTACHMENTS

A Certificate of Good Standing, List of Officers and Directors or Owners and Percentage of
Ownership

B an Proposed Tariff

C- L€g8l Notice

D - Financial Information

E- Arizona Projections

:

»

07/07/06
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A Certificate of Good Standing and

Officers, Directors and Owners PerceNtage Ownership

Officersz

x

I
2

Alex Gertsburg, Corporate Secretary
Andre Temnorod, Chief Executive Officer
Eugene Blur in, Chief Operating Officer & Treasurer

1

:

Directors :

None

Owners :

The Broadvox Holding Company, LLC 100%

i
i
l

I
I
|

07/07/06
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Office of the

CORPORATION CON[MISSION

CERTIFICATE OF REGISTRATION

Ta all to whom these presents shall come, greeting:

I, Michael p. Kearns, Interim Executive Director of the Arizona
Corporation Commission, do hereby certify that

** *BROADVOX-CLEC, LLC* * *
a foreign l imited l iabi l i ty company organized under the laws of the
jurisdiction of Delaware did obtain a Certificate of Registration
in Arizona on the 23rd day of February 2009.

This certificate relates only to the legal authority of the above
named entity as of the date issued. This certificate is not to be
construed as an endorsement, recommendation, or notice of approval of the
entity's condition or business activities and practices.

I

IN WITNESS WHEREOF, 1' have hereunto set my
hand and affixed the official seal of the
Arizona Corporation Commission. Done at
Phoenix, the Capital, this 24th Day of
March, 2009, A. D.

UJ
'ii"' ml

" .m ._,Al

8
g-

Interiih Executive '°j;g »

G O R  \

4 P°""»>e , \'2»v! q gr-

%.3W»¢» ,go
brrA-r num 6

~9*1s12**
By: Q
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3" 4,

Office of the

CORPORATION COIVHVIISSION

CERTIFICATE OF GOOD STANDING
To all to whom these presents shall come, greeting:

I, Michael p. Kearns, Interim Executive Director of the Arizona
Corporation Commission, do hereby certify that

* * *.BROADVOX-CLEC, LLC* * *
a foreign limited l i a b i l i t y company organized under the laws of the
jurisdiction of Delaware did obtain a Certificate of Registration
in Arizona on the 23rd day of February 2009.

I further certi fy that according to the records of the Arizona
corporation Commission, as of the date set forth hereunder, the said
l imi ted l iab i l i ty company has not had its Certificate of Registration
revoked for failure to comply with the provisions of A.R.S. section
29-601 et seq. , the Arizona Limited Liability Company Act; and that the
said l imi ted l i ab i l i ty company has not filed a Certificate of
Cancellation as of. the date of this certificate.

This certificate relates only to the legal authority of the above
named entity as of the date issued. This certi ficate is not to be
construed as an endorsement, recommendation, or notice of approval of the
entity's condition or business activities and practices.

9%

IN WITNESS WHEREOF, I have hereunto set my
hand and affixed the official seal of the
Arizona Corporation Commission. Done at
Phoenix, the Capital, this 24 th Day of .
March, Y D.

971, F44 hf
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LIST OF MEMBERS & DIRECIGRS OF
Brfuendvox-CLEC, LLC

Members

The Broadvox Holding Cumnpany, LLC 100%
Oflicas of The Bmadvox Holding Company, LLC :

Alex Gvmrtsbumg, Member
Andre Temnorod, Member
Eugene: Blmnin, Mexunixsr

Direduri

None

All the above rcfcrmced Members & Directors can be reached at:
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BROADVOX-CLEC, LLC ORIGINAL SHEET 1
ARIZONA CC TARIFF no. 1 |

i

E
Il

TITLE SHEET

ARIZONA TELECONHVIUNICATIONS TARIFF

This tariff contains the descriptions, regulations, and rates applicable to the

furnishing of service or facilities for Telecommunications Services furnished by Broadvox-

CLEC, LLC ("Broadvox-CLEC"), with principal offices at 1228 Euclid Avenue, Suite 390,

Cleveland, Ohio 44115. This tariff applies for services furnished within the State of

Arizona. This tariff is on file with the Arizona Corporation Commission, and copies may

be inspected, during normal business hours, at the company's principal place of business.

\

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsbur, Corporate Secretary of

The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115
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BROADVOX-CLEC, LLC ORIGINAL SHEET 2
ARIZONA CC TARIFF no. 1

CQNCURRING. CONNECTING OR OTHER PARTICIPATING CARRIERS

1.

2.
1

3.

Concurring Carriers - None

Connecting Carriers - None

Other Participating Carriers - None 1
I

I

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

The BroadvOx Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115
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BROADVOX-CLEC, LLC ORIGINAL SHEET 3
ARIZONA CC TARIFF no. 1

CHECK SHEET

The Sheets of this tariff are effective as of the date shown at the bottom of the respective
sheet(s). Original and revised sheets as named below comprise all changes from the original
tariff and are currently in erect as of the date on the bottom of this sheet.

SHEET
1
2
3
4
5
6
7
8
9

1

I

I

10
11
12
13
14
15
16
17
18

REVISION
or i g i n
ongima
or i g i n
0ngina1
o r i g i n
ongin=1
origin~81
origanm
original

onginm
oragin~a1
0tiginal
original
'original
original

origanal

SHEET
19
20
21
22
23
24
25
26
27
28
29
30
31
32

REVISION
original
ongiriai
original
oriww-1
orig-iriri
origiriai
origiirri
origiirai
origirrrl
original
origirrri
origiirai
origiriri
onginai

* New or Revised Sheet

ISSUE DATE: April 6, 2o09 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, COrporate Secretary of

The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115
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BROADVOX-CLEC, LLC ORIGINAL SHEET 4
ARIZONA. CC TARIFF no. 1
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ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115
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BROADVOX-CLEC, LLC QRIGINAL SHEET 5
ARIZONA CC TARIFF no. 1

TARIFF FORMAT

. A. Sheet Numbering: Sheet numbers appear in the upper right comer of the page.
Sheets are numbered sequentially. However, new sheets are occasionallyaddedto the tariff
When a new sheet is added between sheets already in effect, a decimal is added. For example, a
new sheet added between pages 11 and 12 would be page 11.1 .

B. Sheet Revision Numbers: Revision numbers also appear in the upper right corner of
each sheet where applicable. These numbers are used to indicate the most current page version
on tile with the Commission. For example, 4th Revised Sheet 13 cancels 3rd Revised Sheet 13.
Consult the Check Sheet for the sheets currently in effect.

C. Paragraph Numbering Sequence: There are nine levels of paragraph °Q<1in8. Each
level of coding is subservient to its next higher level:

|

|

!

a
9
l

2.
2.1
2.1.1
2.1.1.A
2.1.1.A.1
2.1.1.A.l.(a)
2.1.1.A.1.(a).I
2.1.1.A.1.(a).I.(i)
2.1.1.A.1.(a),I.(i).(1)

D. Check Sheets: When a tariff filing is made with the Commission, an updated Check
Sheet accompanies the tariff Sling. The Check Sheet lists the sheets contained in the tariff with a
cross reference to the current Revision Number. When new sheets areadded,the.Check Sheet is
changed to reflect the revision. All revisions made in a given tiling are designated by an asterisk
(*). There will be no other symbols used on this sheet if these are the only changes made to it
(i.e., the format, etc. remains the same, just revised revision levels on some sheets). The tariff
user should refer to the latest Check Sheet to 'rind out if a particular sheet is die most current on
Cormnission tile.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115



BROADVOX-CLEC, LLC QRIGINAL SHEET 6
ARIZONA CC TARIFF no. 1

SYMBOLS

The following are the only symbols used for the purposes indicated below:

(C)
(D)
(1)
(L)
<n>
(R)
(T)

to signify change in regulation
to signify a deletion
to signify a rate increase . .
to signify material relocated iN the tariff
to signify a new rate or regulation
to signify a rate reduction
to signify a change in text, but no change in rate or regulation

|

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115



BROADVOX-CLEC, LLC ORIGINAL SHEET 7
ARIZONA CC TARIFF NO. 1

SECTION 1 - TECHNICAL TERMS AND ABBREVIATIONS

Access Line- An arrangement &om a local exchange telephone company or other
common carrier, using either dedicated or switched access, which connects a Customer's location
to the Company's location or switching center. '

Authorization Code- A nurnericad code, one or more of which may be assigned to a
Customer, to enable the Company to identify the origin of the Customer so it may rate and bill
the call. Automatic number identification (ANT) is used as the authorization code wherever
possible.

Commission- Used throughout this tariff to mean the Arizona Corporation Commission.

Customer- The person, Him, corporation or other legal entity which orders the services of
die Company and is responsible for the payment of charges and for compliance with the
Company's tariff regulations.

Companv or Broadvox-CLEC- Used throughout this tariff to mean Broadvox-CLEC,
LLC, a DelaWare Limited Liability Company. . .

Dedicated Access- The Customer gains entry to the Company's services by a direct path
'firm the Customer's location to the Company's point of presence.

|

i

I
|

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of .

. The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115I

I



BRCADVOX-CLEC, LLC ORIGINAL SHEET 8
ARIZONA CC TARIFF no. 1

. Resp. Ortiz - Responsible Organizat ion or ent i ty ident i f ied by a Tol l -Free service
Customer that manages and administers records in the tol l  free number database and management
system.

Switched Access - The Customer gains entry to the Company's services by a transmission
l ine that is switched through the local exchange carrier to reach the Company's point of presence.

Telecommunicat ions - The transmission, between or among points specif ied by the user,
of  informat ion of  the user's choosing,  wi thout change in the form or content of  the informat ion
as sent and received. .

Underlvinsz Carrier - The telecommunicat ions carrier whose network faci l i t ies provide the
technical capabil i ty and capacity necessary for the transmission and reception of Customer
telecommunicat ions t raf f ic.

1
|

|

t.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LLC, Member
1228 Eucl id  Avenue,  Sui te  390

C l eve l and ,  O h i o  44115
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BROADVOX-CLEC, LLC ORIGINAL SHEET 9
ARIZONA CC TARIFF no. 1

SECTION 2 _ RULES AND REGULATIONS

2.1 Undertaking of the Companv

,

i
:

This tariff contains the regulations and rates applicable to intrastate interexchange
telecornmunicadons services provided by the Company for telecommunications
between points within the State of Arizona. Services are furnished subject to the
availability of facilities and subject to the terns and conditions of this tari5 in
compliance with limitations set forth in the Commission's rules. The .Company's
services are provided on a statewide basis and are not intended to be limited
geographically. The Company offers service to all those who desire to purchase
service 'from the Company consistent with all of the provisions of this tariff
Customers interested in the Company's services shall file a service application
with the Company which iiilly identifies the Customer, the services requested and
other information requested by the Company. The Company reserves the right to
examine the credit record and check the references of all applicants and
Customers prior to accepting the service order. The service application shall not
in itself obligate the Company to provide services or to continue to provide
service if a later check of applicant's credit record is, in the opinion of the
Company, contrary to the best interest of the Company. The Company may act as
the Customer's agent for ordering access connection facilities provided by other
carriers or entities when authorized by the Customer, to allow connection of a
Customer's location to a service provided by the Company. The Customer shall
be responsible for all charges due for such service arrangement.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of .

The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115
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BROADVOX-CLEC, LLC ORIGINAL SHEET 10
ARIZONA CC TARIFF no. 1

2.1.1 The services provided by the Company are not part of a joint undertaddng
with any other entity providing telecornmunicadons channels,
facilities, or services, but may involve the reside of the Message
Toll Services (MTS) and Wide Area Telecommunications Services

(WATS) of underlying common carriers subject to the jurisdiction
, of this Commission.

2.1.2. The rates and regulations contained in this tariff apply only to the services
furnished by the Company and do not apply, unless othewvise
specified, to the lines, facilities, or services provided by a local
exchange telephone company or other common coniers for use in
accessing the services of die Company.

2.1.3 The Company reserves the right to limit the length of communications, to
. discontinue furnishing services, or limit the use of service
necessitated by conditions beyond its control, including, without
limitation: lack of satellite or other transmission medium capacity;
the rewirion, alteration or repricing of the Undulying Carriers
tariffed orderings; or when the use of service becomes or is in
violation of the law or the provisions of this tariff

2.2 Use of Services

2.2.1 The Company services may be used for any lawful purpose consistent with
the transmission and switching parameters of the .
telecommunications facilities utilized in the provision of services,
subject to any limitations set forth in this Section 2.2.

2.2.2 The use of the Company services to make calls which might reasonably be
expected to Bighted, abuse, torment, or harass another or in such a
way as to unreasonably interfere with use by others is prohibited.

+

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115



BROADVOX-CLEC, LLC ORIGINAL SHEET 11
ARIZONA CC TARIFF no. 1

2.2.3 The use of the Company services without payment for service or
attempting to avoid payment for service by fraudulent means or
devices, schemes, false or invalid numbers, or false calling or
credit cards is prohibited.

2.2.4 The Company services are available for use 24 hours per day, seven days
per week.

2.2.5 The Company does not transmit messages, but the services may be used
for that purpose.

2.2.6 The Company services may be denied for nonpayment of charges or for
other violations of dais tariff

2.2.7 Customers shall not use the service provided under this tariff for any
unlawful purpose.

2.2.8 The Customer is responsible for notifying the Company immediately of
any unauthorized use of services.

2.3 Liabilitv of the Company

2.3.1 The Company shall not be liable for any claim, loss, expense or damage
for any interruption, delay, error, omission, or defect in any service,
facility or transmission provided under this tariff if caused by the
Underlying Carrier, an act of God, fire, war, civil disturbance, act
of govemrnent, or due to any other causes beyond the Company's
control.

2.3.2 The Company shall not be liable for, and shall be fully indemnified and
held handless by the CUstomer against any claim, loss, expense, or
damage for defamation, libel, slander, invasion, infringeMent of
copyright or patent, unauthorized use of any trademark, trade name
or service mark, proprietary or creative right, or any other injury to
any person, property or entity arising out of the material, data or
information transmitted.\

l

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115
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BROADVOX-CLEC, LLC ORIGINAL SHEET 12
ARIZONA CC TARIFF NO. 1

2.3.3 No agent or employee of any other carrier or entity shall be deemed to be
an agent or employee of the Company. .

2.3.4 The Company's liability for damages, resuLlMg 'm whole or in part from or

arising in connection with the furnishing of service under this
tariff, including but not limited to mistakes, omissions,
interruptions, delays, errors, or other defects or misrepresentations
shall not exceed an amount equal to the charges provided for under
this tariff for the long distance call for the period during which the
call was affected. No other liability in any event shall attach to the
Company. . 1

2.3.5 The Company shall not be liable for and shall be indemnified and saved
harmless by any Customer or by any other entity &om any and all
loss, claims, demands, suits, or other action oran liability
whatsoever, whether suffered, made, instituted, or asserted by any
Customer or any other entity for any personal injury to, or dead of,
any person or persons, and for any loss, damage, defacerment or
destruction of the premises of any Customer or any other entity or
any other property whether owned or controlled by the Customer or
others.

2.3.6 The Company shall not be liable for any indirect, special, incidental, or
consequential damages under this tariff including, but not limited
to, loss of revenue or profits, for any reason whatsoever, including
the breakdown of facilities associated with the service, or for any
mistakes, omissions, delays, errors, or defects in transmission
occurring during the course of furnishing service.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

. The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115
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BROADVOX-CLEC, LLC 33
ORIGINAL SHEET 13

ARIZONA CC TARIFF no. 1

2.3.7 The remedies set forth herein are exclusive and 'm lieu of all other
warranties and remedies, whether express, implied, or statutory,
INCLUDING WITHOUT LIMITATION IMPLIED
WARR.ANTIES OF MERCHANTABILITY AND FITNESS FOR
A PARTICULAR PURPOSE.

2.4 Responsibilities of the Customer

2.4.1 The Customer is responsible for placing aNy necessary orders and
complying with -tariff regulations. The Customer is also
responsible for the payment of charges for services provided under
this tariff.

2.4.2 The Customer is responsible for charges incurred for special construction
and/or special facilities which the Customer requests and which are
ordered by the Company on the Customer's behalf

2.4.3 If required for the provision of the Company's services, the Customer must
provide any equipment space, supporting structure, conduit and
electrical power without charge to the Company.

2.4.4 The Customer is responsible for arranging access to its premises at times
mutually agreeable to the Company and the Customer when
required for Company personnel to install, repair, maintain,
program, inspect or remove equipment associated with the
provision of the Company's services.

2.4.5 The Customer shall cause the temperature and relative humidity in the
equipment space provided by Customer. for the installation of the
Company equipment to be maintained within the range normally
provided for the operation of microcomputers.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland Ohio 44115
|
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BROADVOX-CLEC, LLC ORIGINAL SHEET 14
ARIZONA CC TARIFF no. 1|

i

2.4.6

i
g
i
\
|

i

1
E
3

The Customer shall ensure that the equipment and/or system is properly
interfaced Mth the Company facilities or services, the signals
emitted into the Company network are of the proper mode,
bandwidth, power and signal level for the intended use of the
subscriber and in compliance with criteria set forth in this tariff,
the signals do not damage equipment, injure personnel, or degrade
service to other Customers. lathe FCC or some other appropriate
certifying body certifies terrninal equipment as being technically
acceptable for direct electrical connection with interstate
communications service, the Company will permit such equipment
to be connected with its channels without the use of protective
interface devices. If the Customer fails to maintain the equipment
and/or the system properly, with resulting imminent harm to the .
Company equipment, personnel or the quality of service to other
Customers, the Company may, upon written notice, require the use
of protective equipment at the Customer's expense. If this fails to
produce satisfactory quality and safety, the Company may, upon
written notice, terminate the Customer's service.i

I
l

2
I

2.4.7 The Customer must pay the Company for replacement or repair of damage
to the equipment or facilities of the Company caused by negligence
or willful act of the Customer or others, by improper use of the
services, or by use of equipment provided by Customer or others.

2.4.8 The Customer must pay for the loss through theft of any Company
equipment installed at Customer's premises.

2.4.9 If the Company installs equipment at Customer's premises, the Customer
shall be responsible for payment of any applicable installation

. charge. .
2.4.10 The Customer must use the services offered in this tariff in a manner

consistent with the terms of this tariff and the policies and
regulations of all state, federal and .local authorities having
jurisdiction over the service.

2.5 Cancellation or Interruption of Services.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390 .

Cleveland, Ohio 44115
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BROADVOX-CLEC, LLC ORIGINAL SHEET 15
ARIZONA CC TARIFF no. 1

E
I

2.5.1 Without incurring liability, upon Eve (5) worldng days' (defined as any day
on which the company's business office is open and the U.S. Mail
is delivered) written notice to the Customer, the Company may
innnediatelydiscontinue services to a Customer or may withhold
the provision of ordered or contracted services: .
2.5. 1 .AFor nonpayment of any sum due the Company for more .

. than thirty (30) days alter issuance of the bill for the
amount due,

I

!

8
r

2.5. 1 .B For violation of any of the provisions of this tariff,

2.5. 1 .CFor violation of any law, rule, regulation, policy of any
governing authority having jurisdiction over the
Company services, or

2.5. 1 .DBy reason of any order or decision of a court, public service
commission or federal regulatory body or other
governing authority prohibiting the Company from
furnishing its services.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LLC, Member
. 1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115
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ARIZONA CC TARIFF NO. 1

2.5.2 Without incurring liability, the Company may interrupt the provision of
services at any time in order to perform tests and inspections to
assure compliance with tariff regulations and the proper installation
and operation of Customer and the Company equipment and
facilities and may continue such interruption until any items of
noncompliance or improper equipment operation so identified are
recdiied.

2.5.3 Service may be discontinued by the Company without notice to the
Customer, by blocking .traffic to certain countries, cities or NXX
exchanges, or by blocldng calls using certain Customer
authorization codes, when the Company deems it necessary to take
such action to prevent unlawiiil use of its service. The Company
will restore service as soon as it can be provided without undue
risk, and will, upon request by the Customer affected, assign a new
authorization code to replace the one that has been deactivated.

I

2.5.4

i
I

The Customer may terminate service upon thirty (30) days written notice
for the Company's standard month to month contract. Customer
will be liable for all usage on any of the Company's service
offerings until the Customer actually leaves the service. Customers
will continue to have Company usage until the Customer notifies
its local exchange carrier and changes its long distance carrier.
Until the Customer so notifies its local exchange carrier, it shall
continue to generate and be responsible for long distance usage.

I

i
I

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115
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ARIZONA CC TARIFF no. 1

2.6 Credit Allowance

2.6.1

2.6.2

Credit may be given for disputed calls, on a per call basis.

Credit shall not be issued for unavailability of long distance services.

J

|
I

E
I

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

The Broadvox Hold°mg Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115
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ARIZONA CC TARIFF NO. 1

2.7 Restoration of Service

The use and restoration of service shall be in accordance with the priority system
specified in part 64, Subpart D of the Rules and Regulations of the Federal
Communications Commission.

2.8 Deposit

The Company does not require deposits.

2.9 Advance Pavements

The Company does not require advance payments, therefore, the Company does
not have a Prepayment Policy.

2.10 Pavement and Billing

2.10.1 Service is provided and billed on a billing cycle basis, beginning on the
date that service becomes effective. Billing is payable upon
receipt.

2.10.2 The customer is responsible for payment of all charges for services
fiirhished to the Customer, as well as to all persons using the Customer's codes, exchange lines,
facilities, or equipment, with or without the knowledge or consent of the Customer. The security
of the Customer's Authorization Codes, subscribed exchange lines, and direct connect facilities is
the responsibility of the Customer. All calls placed using direct connect facilities, subscribed
exchange lines, or Authorization Codes will be billed to and must be paid by the Customer.
Recurring charges and non-recurring charges are billed iN advance. Charges based on actual
usage during a month and any accrued interest will be billed monthly in arrears.

!
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2.10.3 A11 bills are presumed accurate, and shall be binding on the customer
unless objection is received by the Company 'm writing within 30
days after such bills are rendered. No credits, refunds, or
adjustments shall be granted if demmdMmefore is not received by
the Company in writing within such 30 day period.

2.11 Billing Terms and Procedures

2.11.1 The billing date shall be printed on the bill and the date rendered shall be
the mailing date.

2.11.2 Bills for telephone services may be considered delinquent 15 days alter the
date the bill is rendered. ,

2.11.3 Dellmquent accounts for which payment has not been received may be
tenninated 22 days airer the date the bill is rendered.

2.1 1.4 All payments shall be made at or mailed to the office of the Company or to
the utility's duly authorized representative.

|

I
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2.12 Collection Costs

In the event Company is required to initiate legal proceedings to collect any
amounts due to Company for regulated or non-regulated services, equipment or
facilities, or to enforce any judgment obtained against a Customer, or for the
enforcement of any other provision of this tariff or applicable law, Customer shall,
in addition to all amounts due, be liable to Company for all reasonable costs
incurred by Company in such proceedings and enforcement actions, including
reasonable attorneys' fees, collection agency fees or payments, and court costs. In
any such proceeding, the amount of collection costs, including attorneys' fees, due
to the Company, will be determined by the court. ,

2.13 Taxes

All federal, state and local taxes, assessments, surcharges, or fees, including sales
taxes, use taxes, gross receipts taxes, and municipal utilities taxes, are billed as
separate line items and are not included in the rates quoted herein.

2.14 Late Charge

A late fee of 1.5% per month or the amount otherwise authorized by law,
whichever is lower, will be charged on any past due balances.

i
|

I 2.15 Returned Check Charge

A fee of $25 will be charged whenever a check or draft presented for payment for
service is not accepted by the institution on which it is written.

2.16 Reconnection Charge

A reconnection fee of $25 per occurrence will be charged when service is
reestablished for Customers which have been disconnected due to non-payment.
Payment of the reconnection fee and any other outstanding amounts will be due in
full prior to reconnection of service.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
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SECTION 3 - DESCRIPTION OF SERVICE

3.1 Computation of Charges

3.1.1 The total charge for each completed call may be a variable measured
charge dependent on the duration, distance and time of day of the
call. The total charge for each completed call may also be
dependent only on the duration of the call, i.e. a statewide flat rate
per nNnute charge. The variable measured charge is specified as a
rate per MinUte which is applied to each minute. A11 calls are
measured in increments as set forth in the Rates Section of this
tari1°£ Fractions of a billing increment are rounded up to a full .
billing increment on a per call basis. Fractions of a cent perminute
are rounded up to a full cent on a per call basis.

3.1.2

I

Where mileage bands appear in a rate table, rates for all calls are based
upon the airline distance between the originating and terminating
points of the call, as determined by the vertical and horizontal
coordinates associated with the exchange (the area code and three
digit central office code) associated with the originating and
terminating telephone numbers. If the Customer obtains access to
the Company's network by a dedicated access circuit, that circuit
will be assigned an exchange for rating purposes based upon the
Customer's main telephone number at the location where the
dedicated access circuit terminates. The vertical and horizontal (V
& H) coordinates for each exchange and the airline distance
between them will be determined according to industry standards.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
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3.1.3 Timing begins when the called station is answered and two way
communication is possible, as determined by standard industry
mediods generally in use for ascertaining answer, including
hardware answer supervision r which the local telephone
company sends a signal to the switch or the software utilizing
audio tone detection. Recognition of answer supervision is the
responsibility of the Underlying Carrier. Tilning for each call ends
when either party hangs up. The Company will not bill for
uncompleted calls..

3.2 Customer Complaints and/or Billillng Disputes

Customer inquiries or complaints regarding service or accounting may be made in
writing or by telephone to the Company at:

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
(877) 884-6597

i
|

Any objection to billed charges should be reported promptly tO the Company.
Adjustments to Customers' bills shall be made to the extent that records are
available and/or circumstances exist which reasonably indicate that such charges
are not in accordance with approved rates or that an adjustmentmay otherwise be
appropriate. Where overfilling of a subscriber occurs, due either to Company or
subscriber error, no liability exists which will require the Company to pay any
interest, dividend or other compensation on the amount overfilled.

ISSUE DATE' April 6, 2009 EFFECTIVE DATE: May 6, 2009
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If a Customer accumulates more than One Dollar of undisputed delinquent the
Company 800 Service charges, the Company Resp. Org. reserves the right not to
honor that Customer's request for a Resp. Org. change until such undisputed
charges are paid in full.

3.3 Level of Service

A Customer can expect end to end network availability of not less than 99% at all
times for all services.

3.4 Billing Entitv Conditions

When billing functions on behalf of the Company or its intermediary are
performed by local exchange telephone companies or others, the payment of
charge conditions and regulations of such companies and any regulations imposed
upon these companies by regulatory bodies having jurisdiction apply. The
Company's name and toll-free telephone number will appear on the Customer's
bil l .

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
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3.5 Service Offerings

3.5.1 1+ Dialing

This service permits Customers to originate cadis via switched or
dedicated access lines, and to terminate intrastate calls. The
customer dials "1+" followed by "ten digits" or dials " 1 OIXXXX"

followed by "l+ ten digits".

3.5.2 Travel Cards

The Customer utilizes an 1.1 digit "toll-tree" access number
established by the Company to access a terminal. Upon receiving a
voice prompt, the Customer uses push button dialing to enter an
identification code assigned by the Company, and the ten digit
number of the called party.

3.5.3 T011-Free Service

This service is inbound calling only where an 800, 888 or other
toll-free preEn number rings into a Customer's premise routed to a
specific telephone number or terminated over a dedicated facility..

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
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3.5.4 Reserved for Future Use.
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3.5.5 Directory Assistance.

Access to long distance directory assistance is obtained by dialing
1 + 555-1212 for listings within the originating area code and 1 +
(area code) + 555-1212 for other listings. When more than one
number is requested in a single call, a charge will apply for each
number requested. A charge will be applicable for each number
requested, whether or not the number is listed or published.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
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3.5.6 Specialized Pricing Arrangements.

Customized service packages and competitive pricing packages at
negotiated rates may be furnished on a case-by-case basisin
response to requests by Customers to the Company for proposals or
for competitive bids. Service offered under this tariff provision
will be provided to Customers pursuant to contract. Unless
otherwise specified, the regulations for such arrangements are in
addition to the applicable regulations and prices in othasections
of the tariff Specialized rates or charges will be made available to
similarly situated Customers on a non-discriminatory basis.
Discounts may apply based upon volume, affinity group plans, or
term plan commitments.

3.5.7 Emergency Call Handling Procedures

Emergency "911" calls are not routed to company, but are
completed through the local network at no charge.

|

i 3.5.8 Promotional Offerings

The Company may, Hom time to time, make promotional offerings
to enhance the marketing of its services. These offerings may be
limited to certain dates, times and locations. The Company will
notify the Commission of such offerings as required by
Contnnission rules and regulations.

|
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SECTION 4 _ RATES

4.1 1+ & IGIXXXX Dialing

SO. 15 per minute. Billed in one minute increments.

A $4.95 per month per number service charge applies.

1
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4.2 Toll Free Service

$0.25 per minute. Billed in one minute increments.

A $10 per month per number service charge applies.

4.3 Travel Cards

$0.25 per minute

4.4 Director Assistance

$1.15per can I

4.5 Returned Check Charge

$25.00

i
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Monday - Friday

Daytime Rate Period

Evening Rate Period

8 a.m.
to
5 p.m.*

5 p.m.
to
11 p.m.*

11 p.m.
to
8 a.m.*

BROADVOX-CLEC, LLC ORIGINAL SHEET 30
ARIZONA CC TARIFF no. 1

4.6 Rate Periods
Sat. l Sun. HSat. Sun.

Evening
Rate
Period

Night/Weekend Rate Period

-

* To, but not including ,
When a message spans more than one rate period, total charges for the minutes in
each rate period are calculated and the results for each rate period are totaled to
obtain the total message charge. If the calculation results in a fractional charge,
the amount will be rounded up to the higher cent.

1.

I
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4.7 Pavphone Dial Around Surcharge

A dial around surcharge of $.60 per call will be added to any completed intrastate toll
access code and subscriber toll-&ee 800/888 type calls placed tom a public or semi-
public polyphone.

4.8 Universal Service Fund Assessment & Presubscribed Interexchange Carrier Charge

The Customer will be assessed a monthly Universal Service Fund Contribution charge on
all telecommunications services, which in no event shall be less than the prevailing
contribution percentage rate charged the Company on intrastate traffic by the Universal
Service Administrative Company (or any successor) or any state agency or its
administrator. A Presubscribed Interexchange Carrier Charge ("PICC") applies on a
monthly basis to all Customer monthly bills at the prevailing rate.

4.9 Carrier Cost Recoverv Charge
In order to recover costs the Company incurs with regard to Teleplay service, National

Number Portability and Federal Regulatory fees, a $.99 monthly surcharge will be
assessed per account per month. This surcharge will appear as a separate line item on
your invoice.
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SECTION 5 _ MINIMUIWMAXIMUM RATES

5.1 1 + Dialing

$0.04 Pei' minute Minimum

$0.25 per minute Maximum

5.2 Toll-Free Service

$0.04 per minute Minimum

5.3

$0.25 per minute Maximum

Travel Cards

$0.04 per minute Minimum

$0.25 per minute Maximum

5.4 Director Assistance

$0.50 Minimum

$1.50 Maximum

5.5 Pavphone Dial Around Surcharge

$0.35 Minimum

$0.60 Maximum

I

l
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Arizona

LOCAL EXCHANGE TELECOMIMUNICATIONS SERVICES TARIFF

OF

Broadvox-CLEC, LLC

This tariff contains the descriptions, regulations, and rates applicable to the provision of local exchange
telecommunications services provided by Broadvox-CLEC, LLC with principal oitices at1228 Euclid Avenue, Suite
390, Cleveland, Ohio 44115 for services furnished within the State of Arizona. This tariff is on file with the Arizona
Corporation Commission, and copies may be inspected, during normal business hours, at the Company's principal
place ofbusiness.

l

Issued: April 6, 2009
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Effective: May 6, 2009

Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LDC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
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EXPLANATION OF SYMBOLS, REFERENCE
MARKS, AND ABBREVIATIONS OF TECHNICAL

TERMS USED IN THIS TARIFF

The following symbols shall be used in this tariH for the purpose indicated below:

(C)
(D)
(1)
(M)
(N)
(R)
(S)
(T)

To dignify changed regulation.
To signify discontinued Me or reghlaiticm.
To signify imncireased lame.
To signify a move in the location of text.
To signiilr new rate or regulation.
To signify reduced rate.
Tb signify reissued matter.
To signify achangc in llextbutno changeinrateorregulaiion

1
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APPLICAT ION OF T ARIFF

This tarim sets forth the service offerings, rates, terms and conditions applicable to the furnishing of intrastate end-
user local exchange communications sei'vices by Broadvox-CLEc, LLC, hereinaiier referred to as the Company, to
Customers within the state of Arizona. Broadvox-CLEC's services are punished subject to the availability of
facilities and subject to the terms and conditions set forth herein.

This tariff is on 61e with the Arizona Corporation Commission. In addition, this tariff is available for review at the
main office of Broadvox-CLEC, LLC at1228 Euclid Avenue, Suite 390, Cleveland, Ohio 44115.

.
I
I

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gensburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115



BROADVOX-CLEC, LLC Arizona Tariff No. 2
Original Page 6

TARIFF FORMAT
l

A. Page Numbering - Page numbers appear in the upper right corner of the page. Pages are numbered
sequendadly. However, new pages are occasionally added to the tariff When a new page is addedbetween
pages already in effect, a decimal is added. For example, a new page added between pages 14 and 15 would
be 14.1.

B. Page Revision Numbers - Revision numbers do appear in the upper right comer of each page. These
numbers are used to determine the most current page version on file with the Commission. For example,
the 4th revised Page 14 cancels the 3rd revised Page 14. Because of various suspension periods, deferrals,
etc., the most current page number on file with the Commission is not always the tariff page in effect.

Consult the Check Sheet for the page currently in effect.

c. Paragraph Numbering Sequence - There are nine levels of paragraph coding. Each level of coding is
subservient to its next higher level: . ,

2.
2.1.
2.1.1.
2.1.l.A.
2.1.1.A.1.
2.1.1.A.1.(a).
2.1.l.A.1.(a).I.
2.1.1.A.1.(a).I.(i).
2.1.1.A.1.(a).I.(i).(1).

D. Check Sheets - When a tariff Ejiiug is made with the Commission, an updated Check Sheet accompanies
the tariff filing. The Check Sheet lists the pages contained 'm the tariff, with a cross reference to the current
revision number.When new pages are added, the Check Sheet is changed to reflect the revision. All
regions made in a given Sling are designated by an asterisk (*). There will be no other symbols used on
this page if these are the only changes nude to it (i.e., the format, etc. remain the same, just revised revision
levels on some pages.) The tariff user should refer to the latest Check Sheet to find out if a particular page
is the most current on file with the Commission.

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
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BROADVOX-CLEC, LLC Arizona TariffNo. 2
Original Page 7

SECTION 1.0 - DEFINITIONS

Access Line - An arrangement from a local exchange telephone company or other common carrier, using either
dedicated or switched access, which connects a Customer's location to Carrier's location or switching center.

Account - A Company accounting category containing up to two (2) residential local exchange access lines billed to
the same Customer at the same address. The second or non-primary local exchange access line will share any call
allowance of the primary local exchange access line. The second or non-primary local exchange access line
therefore will not be provisioned to include a separate call allowance structure. No features are included with the
second or non-primary local exchange access line.

Account Codes - Permits Centrex Stations and attendants to dial an account code number of up to eight digits. For
use when placing c over facilities arranged for Automatic Message Accounting (AMA) recording. The account
or project mmnber must be input prior to dialing the called number.

Advance PayMent - Part or all of a payment required before the start of service.

Authorization Code - A numerical code, one or more of which may be assigned to a Customer, to enable Canter to
identify the origin of service of the Customer so it may rate and bill the call. All authorization codes shall be the sole
property of Carrier and no Customer shall have any property or other right or interest in the use of any particular
authorization code. Automatic numbering identiiicadon (ANI) may be used as or in connection with the
authorization code.

Authorized User - A person, Him or corporation authorized by the Customerto be an end-user of the service of the
Customer.

Automatic Numbering Identification (AND - A type of sigxcxaling provided by a local exchange telephone
company which aubomaticMy identities the local exchange line 6-om which a call originates.

Commission - Arizona Corporation Commission.

Common Carrier - An authorized company or entity providing telecommunications services to the public

Company -Broadvox-CLEC, LLC, the issuer of this tatif£

Customer - The person, Sign or corporation that orders service and is responsible for the payment of charges and
compliance with the terms and conditions of this radii

Customer Premises - A location designated by the Customer for the purposes of connecting to the Company's
S€IViC&S.

Customer Terminal Equipment - Terminal equipment provided by the Customer.

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

. Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
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BROADVOX-CLEC, LLC Arizona Ta1iffNo. 2
Original Page 8

SECTION 1.0 - DEF1N1TIONS, (CONT'D.)

Deposit - Refers to a cash or equivalent of cash security held as a guarantee for payment of the charges.

End Office - The LEC switching system office or serving wire center where Customer station loops are terminated
for purposes of interconnection to each other and/or to trunks.

Equal Access - A form of dialed access provided by local exchange companies whereby interexchange calls dialed
by the Customer are automatically routed to the Company's network Presubscribed Customers may also route .
interexchange calls to the Company's network by dialing an access code supplied by the Company.

Exchange Telephone Company or Telephone Company - Denotes any individual, partnership, association,joint-
stock company, trust, or corporation authorized by the appropriate regulatory bodies to engage in providing public
switched communication service throughout an exchange area and between exchange areas within the LATA.

ICB - Individual Case Basis.

IXC or Interexchange Carrier- A long distance telecommunications services provider.

Interruption - The inability to complete calls due to equipment malfunctions or human errors. Interruption shall not
include, and no allowance shall begivcn for service difficulties such as slow dial tone, circuits busy or other
network and/or switching capability shortages. Nor shall Interruption include the failure of any service or facilities
provided by a common carrier or other entity other tuan the Carrier. Any Interruption allowance provided within this
Tariff by Carrier shall not apply where service is interrupted by the negligence or willful act of the Customer, or
where the Ca.rrier, pursuant to the terms of this Tariff,terminates service because of non-payment of bills, unlawful
or improper use of the Carrier's facilities or service, or any other reason covered by this Tariff or by applicable law.

LATA - A Local Access and Transport Area established pursuant to the Modification of Final Judgment entered by
the United States District Court for the District of Columbia in Civil Action No. 82-0192; or any other geographic
area designated as a LATA in the National Exchange Carrier Association, Inc. Tariff F.C.C. No. 4, or its successor
tarif fs).

LEC - Local Exchange Company refers to the dominant, monopoly local telephone company in the area also served
by the Company. .

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

. Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
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BROADVOX-CLEC, LLC Arizona TariffNo. 2
Original Page 9

SECTION 1.0 - DEFINITIONS, (CONT'D.)

Monthly Recurring Charges .. The monllhly charges to the Customer for services, facilities and equipment, which
continue for the agreed upon duration of the service.

MOU - Minutes of Use.

NECA - National Exchange Carriers Association.

Non-Recurring Charge ("NRC") - The initial charge, usually assessed on a one-time basis, to initiate and establish
service.

PBX - Private Branch Exchange

PIN - Personal Identification Number. See Authorization Code.

Point of Presence ("POP") - Point of Presence l
Recurring Charges - Monthly charges to the Customer for services, and equipment, which continues for the agreed
upon duration of the service.

Service - Any means of service tiered herein or any combination thereof

Service Order - The written request for Company services executed by the Customer and the Company in the
format devised by the Company. The signing of a Service Order Form by the Customer and acceptance by the
Company initiates the respective obligations of the parties as set forth therein and pursuant to this tariii

Serving Wire Center - Aspeciied geographic pointiironnvvhichtheverticalandhorizcntalcoordinateisusedin
calculation of airline mileage.

Shared Inbound Calls - Refers to MR that are terminated via the Customer's Company-provided local exchange
line.

Shared Outbound Calls - Refers to calls in Feature Group (FGD) exchanges whereby the Customer's local
telephone lines are presubscribed by the Company to the Company's outbound service such that "1 + 10-digit
number" CMS are automatically routed to the Company's or an l`XC's network. Calls to statioru: within the
Customer's LATAmay be placed by dialing "IOXXX" or "101xxxx" with 1 'F 10-digit number."

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115



BROADVOX~CLEC, LLC Arizona TariffNo. 2
Original Page 10

SECTION 1.0 - DEFINITIONS, (CONT'D.)

Station - The network control signaling unit and any other equipment provided at the Customer's premises which
enables the Chxstomer to establish communications connections and to effect communications through such
connections.

Subscriber - The person, iirnn, partnership, corporation, or other entity who orders telecommunications service from
Broadvox-CLEC. Service may be ordered by, or on behalf 0> those who own, lease or otherwise manage the pay
telephone, PBX, or other switch vehicle from which an End User places a call utilizing the services of the Compainy.

Switched Access Origination/Termination - Where access between the Customer and the interexchange carrier is
provided on 1oc8l exchange company Feature Group circuits and the connection to the Customer is a LED-provided
business or residential access line. The cost of switched Feature Group access is billed to the interexchange canter.

Terminal Equipment - Any telecommunications equipment other than the transmission or receiving equipment
installed at a Company location.

Usage Charges - Charges for minutes or messages traversing over local exchange facilities.

User or End User - A Customer, Joint User, or any other person authorized by a Customer to use service provided
\llldcl' tris tariff

Issued: Apd 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg
Corporate Secretary of The Broadvox.I-Iolding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
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SECTION 2.0 - REGULATIONS

2.1 Undertaking of theCompany

l

n
2.1.1 Scope

The Company undertakes to furnish communications service pursuant to the terms of this tariff in
connection with one-way and/or two-way information transmission between points within the state
of Arizona,

!
I

The Company is responsible under this tariff only for the services and facilities provided
hereunder, and it assumes no responsibility for any service provided by any other entity that
purchases access to the Company network in order to originate or terminate its own services, or to
communicate with its own customers,

I 2.1.2 Shortage of Equipment or Facilities

2.1.2.A. The Company reserves the right to limit or to allocate the use of existing facilities, or of
additional facilities offered by the Company, when necessary because of lack of facilities,
or due to some other' cause beyond the Company's control.

2.1.2.B. The furnishing of service under this tariff is subject to the availability on a continuing
basis of all the necessary facilities and is limited to the capacity of the Company's
facilities as well 8 facilities the Company may obtain'firmother carriers to furnish
service from time to time as required at the sole discretion of the Company.

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115.
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Original Page 12
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! SECTION 2.0 - REGULATIONS, (CONT'D.)

I 2.1 Undertakilrng of the Company, (Cont'd.)

2.1.3 Terms and Conditions

I
I

2.1.3.A. Service is provided on the basis of a period of at least iluhrty (30) days, 24-
hours per day. For the purpose of computing charges in this tariff, a month is considered
to have 30 days.iI

i

z

i

2.1.3.B. Except as otherwise stated 'm this tariff, Customers may be required to enter into written
service orders which shall contain or reference a specific description of the service
ordered, the rates to be charged, the duration of the services, and the terms and conditions
in this MariE. Customers will also be required to execute any other documents as may be
reasonably requested by the Company.

2.1.3.C. At the expiration of the initial tem specified in each Service Order, or in any extension
thereof] service shall continue on a month-to-month basis at the then current rates unless
terminated by either party upon notice. Any termination shall not relieve the Customer of

. its obligation to pay any charges incurred under the service order and this tariff prior to
termination. The rights and obligations which by their nature extend beyond the
termination of the term of the service order shall survive suchtermination

a

I

I

2.1.3.D. In any action between the parties to enforce any provision of this tariffs the prevailing
party shall be entitled to recover its legal fees and court costs from the non-prevailing
party in addition to other relief a court may award.

|

s 2.1.3.E. Service may be terminated upon written notice to the Customer if?

2.1.3.E.1 the Customer is using the service in violation of this tariff; or

2.1.3.E.2 the Customer is using the service in violation of the law.

2.1.3.F. This tariff shall be interpreted and governed by the laws of the state of Arizona regardless
of its choice of laws provision.

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
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BROADVOX-CLEC, LLC Arizona, Ta.riffNo. 2
Original Page 13

SECTION 2.0 - REGULATIONS, (CONT'D.)

2.1 Undertaking of the Company, (Cont'd.)

2.1.3 Terms and Conditions, (Cont'd.)

2.1.3.G. Any other Telephone Company may not interfere with the right of any person or entity to
obtain service directly Hom the Company. No person or entity shall be required to make
any payment, incur any penalty, monetary or otherwise, or purchase any services in order
to have the right to obtain service directly firm the Company.

2.1.3.H. To the extent that either the Company or any other telephone company exercises control
over available cable pairs, conduit, duct space, raceways, or other facilities needed by the
other to reach a person or entity, the party exercising such control shall make them
available to the other on terms equivalent to those under which the Company makes
similar facilities under its control available to its customers. At the reasonable request of
either party, the Company and the other telephone company shall join the attempt to
obtain ham the owner of the property access for the other party to serve a person or
entity.

i

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg .
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
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BRCADVOX~CLEC, LLC Arizona TariffNo. 2
Original Page 14

SECTION 2.0 - REGULATIONS, (CONT'D.)

2.1 Undertaking of the Company, (Cont'd.)

2.1.4 Limitations on Liability

2.1.4.A. Except as otherwise mated 'm this section, the liability of the Company for damages
arising out of either: (1) the furnishing of its services, including but not limited to
mistakes, omissions, interruptions, delays, or errors, or other defects, representations, or
use of theseservices or (2) the failure to furnish its service, whether caused by acts or
omission, shall be limited to the extension of allowances to the Customer for
interruptions in service as .set forth in Section 2.6.

2.1.4.B. Except for the extension of allowances to the Customer for intemiptions in service as set
forth in Section 2.6, the Company shall not be liable to a Customer Or third party for any
direct, indirect, special, incidental, reliance, consequential, exemplary or punitive
damages, including, but not limited to, loss of revenue or profits, for any reason
whatsoever, including, but not limited to, anyact or omission, failure to perform, delay,
interruption, failure to provide any service or any failure in or breakdown of facilities
associated with the service.

2.1.4.C. The liability of the Company for errors in billing that result in overpayment by the
Customer shall be limited to a credit equal to the dollar amount erroneously billed or, 'm
the event that payment has been made and service has been discontinued, to a refund of
the amount erroneously billed.

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

i
Alex Gertsburg

Corporate Secretary of The Broadvox Holding Company, LLC, Member
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BROADVOX-CLEC, LLC Arizona TariffNo. 2
Original Page 15

SECTION 2.0 _ REGULATIONS, (CONT'D.)

2.1 Undertaking of the Company, (Cont'd.)

2.1.4 Limitations on Liability, (Cont'd.)

2.1.4.D. The Company shall be indemnified and saved harmless by the Customer &om and against
all loss, liability, damage and expense, including reasonable counsel fees, due to:

2.1.4.D.1 Any act or omission of: (a) the Customer, (b) any other entity furnishing
service, equipment or facilities for use in conjunction with services or facilities
provided by the Company, or (c) common carriers or warehousemen, except as
contracted by the Company;

2.1.4.D.2 Any delay or failure outperformance or equipnueM due to causes beyond the
Company's control, including but not liuuited lo, acts of God, Eras, Hoods,
earthquakes, hurricanes, or other catastrophes; national emergencies,
insurrections, riots, wars or other civil commotions, strikes, lockouts, work
stoppages or other labor diEcuLlties; criminal actions taken against the
Company; unavailability, failure or malfunction of equipment or facilities
provided by the Customer or 111ird Parties; and my law, order, regulation or
other action of any governing authority or agency thereof;

2.1.4.D.3 Any unlawful or unauthorized use of the Company's facilities and services;

2.1.4.D.4 Libel, slander, invasion ofprivacy or iniiriingement ofpatents, trade secrets, or
copyrights arising from or in connection with the material transmitted by
means of Company-provided facilities or services; or by means of the
combination of Company-provided facilities or services,

z.1.4.n.s Breach in the privacy or security of communications transmitted over the
Company's facilities;

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009
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BROADVOX-CLEC, LLC Arizona TariffNo. 2
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SECTION 2.0 l REGULATIONS, (CONT'D.)

2.1 Undertaking of the Company, (Cont'd.)
1

i
1

I
I
|

2.1.4 Limitations on Liability, (Cont'd.)

2.1.4.D. (Cont'd.)

2.1.4.D.6 Changes in any of the facilities, operations or procedures of the
Company that render any equipment, facilities or services provided by
the Customer obsolete, or require rnodiiication or alteration of such
equipment, facilities or services, or otherwise affect their use or
performance, except where reasonable notice is required by the
Company and is not provided to the Customer, in which event the
Company's liability is limited as set forth in paragraph A. of this
Subsection 2. 1 .4.

2.1.4.D.7 Defacement of or danube to Customer premises result'mg from the
iimxishing of services or equipment on such premises Or the installation
or removal thereof;

2.1.4.D.s Injury to property or injury or death to persons, including claims for
payments made under Workers' Compensation law or under any plan
for employee disability or death benefits, arising out go or caused by,
any act or omission of the CustoMer, or the construction, installation,
maintenance, presence, use or removal of the Customer's facilities or
equipment connected, or to be connected to the Company's facilities;

2.1.4.D.9 Any incompletion of calls due to network busy conditions;

2.1.4.D.10 Any calls not actually attempted to be completed during any period that
service is unavailable;

z.1.4.D.11 And any other claim resulting from anyact or omission of the
Customer or patron(s) of the Customer relating to the use of the
Company's services or facilities.

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member
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SECTION 2.0 - REGULATIONS, (conT*D.)

2.1 Undertaking of the Company, (Cont'd.)

2.1.4 Limitations on Liability, (Cont'd.)

2.l.4.E. The Company does not guarantee nor make any warranty with respect to installations
provided by it for use in an explosive atmosphere.

2.l.4.F. The Company makes no warranties Dr representations, EXPRESS OR IMPLIED, either
in fact or by operation of law, statutory Or otherwise, including warranties of
merchantability or fitness for a particular use, except those expressly set forth herein.

2.l.4.G. Failure by the Company to assert its rights pursuant to one provision of this rate sheet
does not. preclude the Company Bom asserting its rights under other provisions.

2.1.4.H. Directory Errors - In the absence of gross negligence or willful misconduct, no liability
for damages arising from errors or mistakes in or omissions of directory listings, or errors
or mistakes in or omissions of listing obtainable 'from the directory assistance operator,
including errors in the reporting thereof; shall attach to the Company. An allowance for
errors or mistakes in or omissions of published directory listings or for errors or mistakes
in or omissions of listing obtainable &om the directory assistance operator shall be at the
monthly tariff rate for each listing, or in the case of a free or no-charge directory listing,
credit shall equal two times the monthly tariff rate for an additional listing, for the life of
the directory or the charge period during which the error, mistake or omission occurs,

i
I
!
|
|

Issued: April 6, 2009
Issued by:
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.1 Undertaking of the Company, (Cont'd.)

2.1.4 Limitations on Liability, (Cont'd.)

2.1.4.1. With respect to Emergency Number 911 Service:

2.1.4.1.1 This service is offered solely as an aid in handling assistance calls in connection
with Ere, police and other emergencies. The Company is not responsible for any
losses, claims, demands, suits or any liability whatsoever, whether so&ered,
made instituted or asserted by the Customer or by any other party or person for
any personal injury or death of any person or persons, and for any loss, damage
or destruction of any property, whether owned by the Customer or others, .
caused or claimed to havebeen caused by: (1) mistakes, omissions,
interruptions, delays, errors or other defects in the provision of service, or (2)
installation, operation, failure to Operate, maintenance, removal, presence,
condition, 1ocd or use of any equipment and facilities tarnishing this service.

s

s.
n

2.1.4.1.2 Neither is the Company responsible for any iniiingement, nor invasion of the
right of privacy of any person or persons, caused or claimed to have been caused
directly or indirectly, by the installation, operation, failure to operate,
maintenance, removal, presence, condition, occasion or use of emergency 911
service features and the equipment associated therewith, or by any services
furnished by the Company, including, but not limited to the identifcicatiori of the
telephone number, address or name associated with the telephone used by the
party or parties accessing emergency 911 semlce, and which arise out of the
negligence or other wrongful act of the Company, the Customer, its users,
agencies or municipalities, or the employees or agents of any one of them.

y

Issued: April 6, 2009
Issued by:

Eiectivez May 6, 2009
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SECTION z.0 - REGULATIONS, (CONT'D.)

i

%
I

2.1 Undertaking of the Company, (Cont'd.)

2.1.4 Limitations on Liability, (Cont'd.)

z.1.4.1. With respect to Emergency Number 911 Service, (Cont'd.)

2.1.4.1.3 When a Customer with a unpublished telephone number, as defined herein,
places a call to the emergency 911 service, the Company will release the name
and address of the calling party, where such information can be determined, to
the appropriate local governmental authority responsible for emergency 911
service upon request of such governmental authority. By subscribing to service
under this rate sheet, the Customer aclmowledges and agrees with the release of
information as described above.

2.1.5 Notification of ServiceAffecting Activities

The Company will provide the Customer reasonable notification of service-aHecting activities that
may occur in normal operation of its business. Such activities may include, but are not limited to,
equipment or facilities additions, removals or rearrangements and routine preventative
maintenance. Generally, such activities are not specific to an individual Customer but affect many
Customers' services. No specific advance notification period is applicable to all service activities.
The Company will work cooperatively with the Customer to determine the reasonable notification
requirements. With some emergency or unplanned service-affecting conditions, such as an outage
resulting from cable damage, notification to the Customer may not be possible.

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg .
Corporate Secretary of The Broadvox Holding Company, LLC, Member
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.1 Undertaking of the Company, (Cont'd.)

2.1.6 Provision of Equipment and Facilities

2.1.6.A. The Company shall use reasonable efforts to make available services to a Customer on or
before a particular date, subj act to the provisions of and compliance by the Customer
with, the regulations contained in this tariff The Company does not guarantee availability
by any such date and shall not be liable for any delays in commencing service to any
Customer.

2.1.6.B. The Company shall use reasonable efforts to maintain only the facilities and equipment
that it furnishes to the Customer. The Customer may not, nor may the Customer permit
others to, rearrange, disconnect, remove, attennpt to repair, or otherwise interfere with any
of the facilities or equipment installed bathe Company, except upon the written consent
of the Company. .

2.1.6.C. The Company may substitute, change or rearrange any equipment or facility at any time
and &om time to time, but she not thereby alter the technical parameters of the service
provided the Customer. .

2.1.6.D. Equipment the Company provides or installs at the Customer Premises for use in
connection with the services the Company offers shall not be used for any purpose other
than that for which it was provided.

2.1.6.E. The Customer shall be responsible for the payment of service charges as set forth herein
for visits by the Company's agents or employees to the Premises of the Customer when
the service difficulty or trouble report results from the use of equipment or facilities
provided by any party other than the Company, including but not limited to the Customer.

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009
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SECTION 2.0 _ REGULATIONS, (CONT'D.)

2.1 Undertaking of the Company, (Cont'd.)

2.1.6 Provision of Equipment and Facilities, (Cont'd.)

2.1.6.F. The Company shall not be responsible for the insMadon, operation, or maintenance of

any Customer-provided communications equipment. Where such equipment is connected
to the facilities furnished pursuant to this tariff; the responsibility of the Company shall
be limited to the furnishing of facilities offered under this tariff and to the maintenance
and operation of such facilities. Subject to this responsibility, the Company shall not be
responsible for:

(1) the transmission of signals by Customer-provided equipment or for the quality
of or defects in, such transmission, or

(2) the reception of signals by Customer-provided equipment.

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.1 Undertaking of the Company, (Cont'd.)

2.1.7 Non-routine Installation

At the Customer's request, installation and/or maintenance may be performed outside the
Company's regular business hours or in hazardous locations. In such cases, charges based on cost
of the actual labor, material, or other costs illcurred by or charged to the Company will apply. If
installation is started during regular business hours but, at the Customer's request, extends beyond
regular business hours into time periods including, but not limited to, weekends, holidays, and/or
night hours, additional charges may apply.

2.1.8 Special Construction

Subj act to the agreement of the Company and to all of the regulations contained in this tariff;
special construction of facilities may be undertaken on a reasonable efforts basis at the request of
the Customer. Special construction is that construction undertaken:

A. where facilities are not presently available, and there is no other requirement for the
facilities so constructed;

B. of a type other than that which the Company would normally utilize `m the punishing of
its semces,

c. over a route other than that which the Company would normally utilize in the funhishing
of its services,

D. in a quantity greater than that which the Company would normally construct;

E. on an expedited basis;

F. on a temnpcmary basic until pcxrnnanent facilities are available;

G. involving abnormal costs; or

H. 'm advance of its nonna construction.

2.1.9 Ownership of Facilities

1

Title to all facilities provided 'm accordance with this rate sheet remains in the Company, its
partners, agents, contractors or suppliers.

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

. Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member
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SECTION 2.0 _ REGULATIONS, (CONT'D.)

2.2 Prohibited Uses

2.2.1 The services the Company offers shall not be used for any unlawful purpose or for any use as to
which the Customer has not obtained all required governmental approvals, authorizations,
licenses, consents and pennies.

2.2.2 The Company may require applicants for service who intend to use the Company's offerings for
resale and/or for shared use to file a letter with the Company confirming that their use of the
Company's offerings complies Mth relevant laws and Commission regulations, policies, orders,
and decisions.

2.2.3 The Company may block any signals being transmitted over its Network by Customers which
cause interference to the Company or other users. Customer she be relieved of all obligations to
make payments for charges relating to any blocked Service and shall indemnify the Company for
any claim, judgment or liability resulting from such blockage.

2.2.4 A customer, joint user, or authorized user may not assign, or Transfer 'm any manner, the service or
any rights associated with the service without the written consent of the Company. The Company
will permit a Customer to transfer its existing service to another entity if the existing Customer has
paid all charges owed to the Company for regulated communications services. Such a transfer will
be treated as a disconnection of existing service and installation of new service, and non-recurring
installation charges as stated in this tariff will apply.

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.3 Obligations of the Customer

2.3.1 General

The Customer is responsible for ma]d1ng proper application for service, placing any necessary
order, complying with tar'ii1  ̀regulations; payment of charges for services provided. Specific
Customer responsibilities include, but are not limited to the following:

A. the payment of all applicable changes pursuant to tins tarlfti

B. damage to or loss of the Company's facilities or equipment caused by the acts or
omissions of the Customer; of the noncompliance by the Customer, with these
regulations, or by fire or theft or other casualty on the Customer Premises, unless caused
by the negligence or miscoNduct of the employees or agents of the Company;

c. providing at no charge, as specified Hom time to time by the Company, any needed
personnel, equipment space and power to operate Company facilities and equipment
installed on the premises of the Customer, and the level of hang and air conditioning

necessary to maintain the proper operating environment on such premises,

D. obtaining, maintaining, and otherwise having full responsibility for all rights-of-way and
conduits necessary for installation of fiber optic cable and associated equipment used to
provide Communication Services to the Customer from the cable building entrance or
property line to the location of the equipment space described in 2.3.1(C.) Any and all
costs associated with obtaining and maintaining the rights-of-way described herein,
including the costs of altering the structure to permit installation of the Company-
prov1`ded facilities, shall be borne entirely by, or may be charged by the Company to, the
Customer. The Company may require the Customer to demonstrate its compliance with
this section prior to accepting an order for service;

I

I
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.3 Obligations of the Customer, (Cont'd.)

2.3.1 General, (Cont'd.)

E. providing a safe place to work and complying with all laws and regulations regarding the
working conditions on the premises at which Company employees and agents shall be
installing or maintaining the Company's facilities and equipment. The Customer may be
required to install and maintain Company facilities and equipment within a hazardous
area if, in the Company*s opinion, injury or damage to the Company's employees or
property might result from installation or maintenance by the Company. The Customer
shall be responsible for identifying, monitoring, removing and disposing of any
hazardous material (e.g. asbestos) prior to any construction or installation work;

F. complying with all laws and regulations applicable to, and obtaining all consents,
approvals, licenses and permits as may be required with respect to, the location of
Company facilities and equipment in any Customer premises or the rights-of-way for
which Customer is responsible under Section 2.3. ID., and granting or obtaining
permission for Company agents or employees to enter the premises of the Glstomer at
any time for the purpose of installing, inspecting, maintaining, repairing, or upon
termination of service as stated herein, removing the facilities or equipment of the
Company;

G. not creating, or allowing to be placed, any liens or other encumbrances on the Company's

equipment or facilities; and

H. malting Company facilities and equipment available periodically for maintenance
purposes at a time agreeable to both the Company and the Customer. No allowance will
be made for the period during which service is interrupted for such purposes.

|
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.3 Obligations of the Customer, (Cont'd.)

2.3.2 Liability of the Customer

A. The Customer will be liable for damages to the facilities of the Company and for all
incidental and consequential damages caused by the negligent or intentional acts or
omissions of the Customer, its otiicers, employees, agents, invites, or contractors where
such acts or omissions are not the direct result of the Company's negligence or intentional
misconduct.

B. To the extent caused by any negligent or intentional act of the Customer as described 'm
A, preceding, the Customer shall indemnify, defend and hold harmless the Company
firm and against all claims, actions, damages, liabilities, costs and expenses, including
reasonable attorneys' fees, for (1) any loss, destruction or damage to property of any tliiird
party, and (2) any liability incurred by the Company to any third party pursuant to this or
any other rate sheet of the Company, or otherwise, for any interruption of, interference to,
or other defect in any service provided by the Company to such third party.

c. The Customer shall not assert any claim against any other Customer or user of the
Company's services for damages resulting in whole or in part from or arising in
connection with the furnishing of service under this rate sheet including but not limited to
mistakes, omissions, interruptions, delays, errors or other defects or misrepresentatioNs,
whether or not such other Customer or user contributed in any way to the occurrence of
the damages, unless such datuuages were caused solely by the negligent or intentional act
or omission of the other Customer or user and not by any act or omission of the
Company. Nothing in this rate sheet is intended either to linnet or to expand Customer's
right to assert any claims against third parties for damages of any nature other titan those
described in the preceding sentence.

|
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.4 Customer Equipment and Channels

2.4.1 General

A User may transmit or receive information or signals via the facilities of the Company. The
Company's services are designed primarily for the transmission of voice-grade telephonic signals,
except as otherwise stated in this tariff A User may transmit any form of signal that is compatible
with the Company's equipment, but the Company does not guarantee that its services will be
suitable for purposes other than voice-grade telephonic communication except as specifically
stated in this tari1*£

2.4.2 Station Equipment

A. Terminal equipment on the User's Premises and the electric powerconsumed by such
equipment shall be provided by and maintained at the expense of the User. The User is
responsible for the provision of wiring or cable to connect its terminal equipment to the
Company Point of Connection,

B. The Customer is responsdale for ensuring that Customer-provided equipment connected
to Company equipment and facilities is compatible with such equipment and facilities.
.The magnitude and character of the voltages and currents impressed on Company-
provided equipment and wiring by the connection, operation, or maintenance of such
equipment and wiring shall be such as not to cause damage to the Company-provided
equipment and wiring or injury to the Company's employees or to other persons. Any
additional protective equipment required to prevent such damage or imury shall be
provided by the Company at the Custcmer's expense, subject to prior Customer approval
of the equipment expense.
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.4 Customer Equipment and Channels, (Cont'd.)

2.4.3 Interconnection of Facilities

A. Any special interface equipment necessary to achieve compatibility between the facilities
and equipment of the Company used for furnishing Communication Services and the
channels, facilities, or equipment of others shall be provided at the Customer's expense.

B. Communication Services may be connected to the services or facilities of other
communications carriers only when authorized by, and in accordance with, the terms and
conditions of the tariffs of the other communications carriers that are applicable to such
connections. .

c. fuznislied under this taxiHInaalybe connected to Ctistomer-pa'bvided.te1lnaina1 .
equipment in accordance with the provisions of this tari&X A11 such temuuiinal equipment
shaubmgisfmabythefedmi Comnmnications CommissionpursuanttoPart68 of
Title 47, Code of Fedemi Regulations; and all Usa'-provided tailfins shall be instilled and
maintained in compliance with those regulations.

D. Users may interconnect communications facilities that are used 'm whole or in part for
interstate communications to services provided under this tariff only to the extent that the
user is an is "End User", as deaned in Section 69.2(m), Title 47, Code of Federal
Regulations (1992 edition).

n
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.4 Customer Equipment and Channels, (Cont'd.)

2.4.4 Inspections

A. Upon suitable notification to the Customer, and at a reasonable time, the Company may
make such tests and inspections as may be necessary to determine that the Customer is
complying with the requirements set forth in Section 2.4.2A. for the installation,
operation, and maintenance of Customer-provided facilities, equipment, and wiring in the
connection of Customer-provided facilities and equipment to Company-owned facilities
and equipment.

B.

c

If the protective requirements for Customer-provided equipment are not being complied
with, the Company may take such action as it deems necessary to protect its facilities,
equipment, and personnel. The Company will notify the Customer promptly if there is
any need for further corrective action. Within ten days of receiving this notice, the
Customer must take this corrective action and notify the Company of the action taken. If
the Customer fails to do this, the Company may take whatever additional action is
deemed necessary, including the suspension of service, to protect its facilities, equipment
arid personnel Bam harm.

1
b
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SECTION 2.0 - REGULATIONS; (CONT'D.)

2.5 Payment Arrangements

2.5.1 Payment for Service

The Customer is responsible for the payment of all charges for facilities and services furnished by
the Company to the Customer and to all Authorized Users by the Customer, regardless of whether
those services are used by the Customer itself or are resold to or shared with other persons.

I

The Customer is responsible for payment of any sales, use, gross receipts, excise, access or other
local, state, federal and911 taxes, charges or surcharges (however designated) (excluding taxes on
Company's net income) imposed on or based upon the provision, sale or use fretwork Services.

The security of the Customer's PIN is the responsibility of the Customer. A11 calls placed using a
PIN shall be billed to and shall be the obligation of the Customer. The Customer shall not be
responsible for charges in connection Mth the unauthorized use of PINs arising alter the Customer
notifies the Company of the loss, theft, or other breach of security of such PINS.

Customers will only be charged once, on either an interstate or intrastate basis, for any
nonxecuning charges.

2.5.2 Billing and Collection of Charges

The Customer is responsible for payment of all charges incurred by the Customer or other
Authorized Users for services and facilities ii.u-nished to the Customer by the Company.

A. Nonrecurring charges are due and payable within tlmixty (30) days after the invoice date,
unless otherwise agreed to in advance.

B. The Company shall present invoices for recurring charges monthly to the Customer, in
advance of the month in which service is provided, and Recurring Charges shall be due
and payable within thirty (30) days after the invoice date. When billing is based on
customer usage, charges will be billed monthly for the preceding billing periods.

l
I
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SECTION 2.0 ¢ REGULATIONS, (CONT'D.)

2.5 Payment Arrangements, (Cont'd.)

2.5.2 Billing and Collection of Charges, (Cont'd.)

c. When service does not begin on the Erst day of the month, or end on the last day of the
month., the charge for the fraction of the month in which service was furnished will be
calculated on a pro rata basis. For this purpose, every month is considered to have thirty
(30) days.

D. Billing of the Customer by the Company will begin on the Service Commencement Date,
which is the Erst day following the date on which the Company notifies the Customer
that the service or facility is available for use, except that the Service Commencement
Date may be postponed by mutual agreement of the parties, or if the service or facility
does not conform to standards set forth in this tariff or the Service Order. Billing accrues
through and includes the day that the service, circuit, arrangement or component is
discontinued ,

E. If any portion of the payment is not received by the Company, or if any portion of the
payment is received by the Company in funds that are not immediately available, within
twenty (20) days of the mail date on the bill, then a late payment penalty shall be due the
Company. The late payment penalty shall be that portion of the payment not received by
the date due minus any charges billed as local taxes multiplied by l.5%.

F. The Customer will be assessed a maximum charge of thirty-Eve ($35.00) for each check
or other payment type submitted by the Customer to the Company that a bank or Enanciad
institution refuses to honor. See Section 10, Page 9 for current charges.

G. If service is disconnected by the Company in accordance vn'th Section 2.5.6 following
and later restored, restoration of service will be subj act to all applicable installation
charges.

|

;
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.5 Payment Arrangements, (Cont'd.)

2.5.3 Disputed Bills

A. In the event that a billing dispute occurs concerning any charges billed to the Customer
by the Company, the Company may require the Customer to pay the undisputed portion
of the bill to avoid discontinuance of service for non-payment. The Customer must
submit a documented claim for the disputed amount. The Customer will submit all
documentation as may reasonably be required to support the claim. All claims must be
submitted to the Company within 90 days of receipt of billing for those services. If the
CUstomer does notsubmit a claim as stated above, the Customer waives all rights to
filing a claim thereafter.

B. Unless disputed the invoice shall be deemed to be correct and payable in full by the
Customer. If the Customer is unable to resolve any dispute with the Company, then the
Customer may tile a complaint with the Arizona Corporation Commission, 1200 West
Washington Street, Phoenix, Arizona 8.5007.

C. If the dispute is resolved in favor of the Customer and the Customer has withheld the
disputed amount, no interest, credits or penalties will apply.

2.5.4 Advance Payments

The Company does not collect advance payments.

I
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SECTION 2.0 _ REGULATIONS, (CONT'D.)

2.5 Payment Arrangements, (Cont'd.)

2.5.5 Deposits

A. The Company does not collect deposits.
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.5 Payment Arrangements, (Cont'd.)

2.5.5 Reserved For Future Use

i

I

I
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sEcTion z.0 - REGULAT1ONS, (CONT'D.)

2.5 Payment Arrangements, (Cont'd.)

2.5.6 Discontinuance of Service

A_ Upon nonpayment of any amounts owing to the Company, the Company may, by giving
Eve (5) days written notice to the Customer, discontinue or suspend service without
incurring any liability.

B. Upon violation bf my of the other material terms or conditions for furlnishubng service the
Company may, by giving Eve (5) days written notice to the Customer, discontinue or
suspcnd scrviee without incuning anyliabilityifsuchviolartion ccmiinues during that
period.

c. Upon condeinmnation of aNy materia1 pox11`on of the facilities used by the Company to
provide service to a Customer or if a casualty renders all or any material portion of such
facilities inoperable beyond feasible repair, the Company, by notice to the Customer, may
discontinue or suspend service without incurring any liability.

i
|
|
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.5 Payment Arrangements,(Cont'd.)

2.5.6 Discontinuance of Service, (Cont'd.)

D. Upon the Customer's insolvency, assignment for the benefit of creditors, Blind for
bankruptcy or reorganization, or failing to discharge an involuntary petition within the
time permitted by law, the Company may immediately discontinue or suspend service
without incurring any liability.

I

1
E. Upon any govunnnnmud prohibition or required altexrawlion of the services to be provided

or any violation of an applicable law or regulation, the Company may inunmediately
discontinue service without incurring any liability.

F. In the event of &audulent use of the Company's network, the Company will discontinue
service without notice and/or seek legal recourse to recover all costs involved in
enforcement of this provision.

G. Upon the Company's discontinuance of service to the Customer under Section 2.5.6 A.or
2.5.6B., the Company, in addition to M other remedies that may be arable to the
Company at law or in equity or under any other provision of this tariff; may declare all
future monthly and other charges that would have been payable by the Customer during
the remainder of the term for which such services would have otherwise been provided to
the Customer to be immediately due and payable (discounted to present value at six
percent).

H. Without notice in the event of Customer use of equipment or services in such a manner as
to adversely affect the Company's service to others .

1. Without notice in the event of tampering with the equipment or services finished by the
Company.

I
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SECTION 2.0 .. REGULATIONS, (CONT'D.)

2.5 Payment Arrangements, (Cont'd.)

2.5.7 Cancellation of Application for Service

A. Applications for service cannot be canceled without the Company's agreement. Where the
Company permits a Customer to cancel an application for service prior to the start of
service or prior to any special construction, no charges will be imposed except for those
specified below.

B. Where, prior to cancellation by the Customer, the Company incurs any expenses in
installing the service or in preparing. to install the service that it otherwise would not have
incurred, a charge equal to the costs incurred by the Company, less net salvage, shall
apply, but in no case shall this charge exceed the sum of the charge for the minimum
period of services ordered, including installation charges, and all charges others levy
against the Company that would have been chargeable to the Customer had service
commenced (all discounted to present value at six percent) .

c. Where the CoMpany incurs any expense in connection with special construction, or
where special arrangements of facilities or equipment have begun, before the Company
receives a cancellation notice, a charge equal to the costs incurred by the Company, less
net salvage, applies. In such cases, the charge will be based on such elements as the cost
of the equipment, facilities, and material, the cost of installation, engineering, labor, and
supervision, general and administrative expense, other disbursements, depreciation,
maintenance, taxes, provision for return on investment, and any other costs associated
with the special construction or anangernents.

D. The special charges described in 2.5.7 A. through 2.5.7 C. will be calculated and applied
on a case-by-case basis.

Effective: May 6, 2009
|
|
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SECTIGN 2.0 - REGULATICNS, (CONT'D.)

l 2.5 Payment Arrangements, (Cont'd.)

2.5.8 Changes in Service Requested

If the Customer makes or requests material changes in circuit engineering, equipment
specifications, service parameters, premises locations, or otherwise materially modifies any
provision of the application for service, the Customer's installation fee shall be adjusted
accordingly.
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.6 Allowances for Interruptions in Service

Interruptions in service that are not due to the negligence of, or noncompliance with the provisions of this
tariff by, the Customer or the operation or malfunction of the facilities, power or equipment provided by the
Customer, will be credited to the Customer as set forth in 2.6.1 for the part of the service that the
interruption aHIects.

2.6.1 General

A. A credit allowance will be given when service is interrupted, except as specified below.
A service is interrupted when it becomes inoperative to the Customer, e.g., the Customer
is unable to transmit or receive, because of a failure of a component furnished by the
Company under this rate sheet.

B. An 'mtermption period begins when the Customer reports a service, facility or circuit to
be inoperative and, if necessary, releases it for testing and repair. An interruption period
ends when the service, facility or circuit is operative.

i
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SECTION 2.0 - REGULATIONS, (CONT'D.) i

2.6 Allowances for Interruptions in Service, (Cont'd.)

2.6.1 General, (Cont'd.)

c. If the Customer reports a service, facility or circuit to be interrupted but declines to
release it for testing and repair, or refuses access to its premises for test and repair by the
Company, the service, facility or circuit is considered to be impaired but not interrupted
No credit allowances will be made for a servl'ce, facility or circuit. considered by the
Company to be impaired

D. The CustOmer shall be responsible for the payment of service charges as set forth herein
for visits by the Company's agents or employees to the premises of the Customer when
die service difficulty or trouble report results Boy the use of equipment or facilities .
provided by any party other than the Company, including but not limited to the Customer.

~.

sl
8
i

2.6.2 Limitations of Allowances

No credit allowance will be made for any interruption in service:
f

A. Due to the negligence of or noncompliance with the provisions of this rate sheet by any
person or entity other than the Company, including but not limited to the Customer,

i

B. Due to the failure of power, equipment, systems, connections or services not provided by
the Company;

\
I
I
I

Due to circumstances or causes beyond the reasonable control of the Company,

i
|

c.

D. Duringanypaiod'mwhichtheCompanyisnotgivem11i1llandireeaccesstoits facilities
ad °4"ivm=411 for the purposes of investigating and correcting inltexrruptions;

E. A service will not be deemed to be interrupted if a Customer continues to voluntarily
make use of the such service. If the service is intemxpted, the Customer can get a service
credit, use another means of communications provided by the Company (pursuant to
Section 2.6.3), or utilize another service provider,
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.6 Allowances for Interruptions in Service, (Cont'd.)

2.6.2 Limitations of Allowances, (Cont'd.)

F. During any period when the Customer has released service to the Company for
maintenance purposes or for implementation of a Customer order for a change 'm service
arrangements,

G. That occurs or continues due to the Customer's failure to authorize replacement of any
element of special construction; and

H. That was not reported to the Company witlaixu Witty (30) days of the date that service was
affected.

2.6.3 Use of Another Means of Communications

If the Customer elects to use another means of communications during the period of interruption,
the Customer must pay the charges for the alternative service used.

2.6.4 Application of Credits for Interruptions in Service

A. Credits for interruptions in service that is provided and billed on a Hat rate basis for a
minimum period of at least one month, beginning on the date that billing becomes
elective, shall in no event exceed an amount equivalent w the proportionate charge to
the Customer for the period of service during which the event that gave rise to the claim
for a credit occurred. A credit allowance is applied on a pro rata basis against the rates
specified hereunder and is dependent upon the length of the interruption. Only those
facilities on the interrupted portion of the circuit will receive a credit.1

E
!
t

B. For calculating credit allowances, every month is considered to have thirty (30) days.

c. A credit allowance will be given for interruptions of thirty (30) minutes or more. Two or
more interruptions of fifteen (15) minutes or more during any one 24-hour period shall be
combined into one cumulative interruption.
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Len~ | of lnterruption Amount of Service To Be Credited

Less iixan 30 minutes None

30 minutes up to but not including
3 hours

1/10 Day

3 hours up to but not including 6
hours

1/5 Day

6 hours up to but not including 9
hours

2/5 Day

9 hours up to but not including 12
hours

3/5 Day

12 hours up to but not including 15
hours

4/5 Day

15 hours up to but not including 24
hours

One Day

r
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.6 Allowances for Interruptions in Service, (Cont'd.)

2.6.4 Application of Credits for Interruptions in Service, (Cont'd.)

D. Interruptions of 24 Hours or Less

r

i
|
a
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E. Interruptions Over 24 Hours and Less Than 72 Hours

Interruptions over 24 hours and less than 72 hours will be credited 1/5 day for each 3-
hour period or fraction thereof. No more than one full day's credit will be allowed for any
period of 24 hours.

F. Interruptions Over 72 Hours

Interruptions over 72 hours will be credited 2 days for each full 24-hour period. No more
than thirty (30) days credit will be allowed for any one month period.

Issued: April 6, 2009
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.6 Allowances for Interruptions 'm Service, (Cont'd.)

I

1
|

i

2.6.5 Cancellation For Service Interruption

Cancellation or termination for service interruption is permitted only if any circuit experiences a
single continuous outage of 8 haM or more or cumulative service credits equaling 16 hours in a

continuous 12-month period. The right to cancel service under this provision applies only to die
single circuit that has been subject to the outage or cumulative service credits.

2.7 Use of Customer's Service by Others

2.7.1 Joint Use Arrangements

I Joint use arrangements will he permitted for all services provided under this tariHI From each joint
use arrangement, one member will be designated as the Customer responsible for the manner in
which the joint use of the service will be allocatecl The Company will accept orders to start,
rearrange, relocate, or discontinue service only from the designated Customer. Without affecting
the Customer's ultimate responsibility for payment of all charges for the service, each joint user
shall be responsible for the payment of the charges billed to it.
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.8 Cancellation of Service/Termination Liability

If a Customer cancels a Service Order or terminates services before the completion of the tem for any
reason whatsoever other than a service inten'Llption (as deaned in Section 2.6.1 above), the Customer
agrees to pay to the Company termination liability charges, as defined below. These charges shall become
due as of the effective date of the cancellation or termination and be payable within the period, set forth in
Section 2.5.2.

2.8.1 Termination Liability

The Customer's termination liability for cancellation of service shall be equal to:

A . all unpaid Non-Recuning charges reasonably expended by the Company to establish
service to the Customer, plus

B. any disconnection, early cancellation or termination charges reasonably incurred and paid
to limird parties by the Company on behalf of the Customer; plus

c. all Recurring Charges specified in the applicable Service Order Tariff for the balance of
the then current tem discounted at the prime fate announced 'm the Wall Street Journal
on the third business day following the date of cancellation,

J

D. minus a reasonable allowance for costs avoided by the Company as a.direct result of the
Customer's cancellation.

2.9 Transfers and Assignments

Neither the Company nor the Customer may assign or transfer its rights or duties in connection with the
services and facilities provided by the Company without the written consent of the other party, except that
the Company may assign its rights and duties:

2.9.1

2.9.2

to any subsidiary, parent company or affiliate of the Company, or

pursuant to any sale or transfer of substantially all the assets of the Company; or

2.9.3 pursuant to any financing, merger or reorganization of the Company.

Issued: April 6, 2009
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.10 Customer Liability for Unauthorized Use of the Network

Unauthorized use of the network occurs when a person or entity that does not have actual, apparent, or
implied authority to use the network, obtains the Company's services provided under this rate sheet.

2.10.1 Customer Liability for Fraud and Unauthorized Use of the Network

A. The Customer is liable for the unauthorized use of the network obtained through the
&audulent use of a Company calling card, if such a card is offered by the Company, or an
accepted credit card, provided that the unauthorized use occurs before the Company has
been noticed.

B. A Company calling card is a telephone calling card issued by the Company at the
Custome1"s request, which enables the Customer or user(s) authorized by the Customer to
place Calls over the Network and to have the charges for such calls billed to the
Customers account.

An accepted credit card is any credit card that a cardholder has requested or applied for
and received, or has signed, used, or authorized another person to use to obtain credit.
Any credit card issued as an renewal or substitute in accordance with this paragraph is an
accepted credit card when received by the cardholder.

c. The Customer must give the Company written or oral notice that an unauthorized use of a
Company calling card or an accepted credit card has occurred or may occur as a result of
loss, and/or theft.

D. The Customer is responsible for payment of all charges. for calling card services
fUrnished to the Customer or to users authorized by the Customer to use service provided
under this rate sheet, unless due to the negligence of the Company. This responsibility is
not changed due to any use, misuse, or abuse of the Customer's service or Customer-
provided equipment by third parties, the Customer's employees, or the public.

The liability of the Customer for unauthorized use of the Network by credit card fraud
will not exceed the lesser of iffy dollars ($50.00) or the amount of money, property,
labor, or services obtained by the unauthorized user before notification to the Company.

Issued: April 6, 2009
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.11 Notices and Communications

2.11.1 The Customer shall designate on the Service Order an address to which the Company shall mail or
deliver M notices and other communications, except that the Customer may also designate a
separate address to which the Company's bills for service shall be mailed. \

s

i
2.11.2 The COmpany shall designate on the Service Order an address to which the Customer shall mail or

deliver all notices and other communications, except that Company may designate a separate
address on each bill for service to which the Customer shall mail payment on that bill.

2.11.3 Except as otherwise stated in this tariff, all notices or other communications required to be given
pursuant to this tariff will be in writing. Notices and other communications of either party, and all
bills mailed by the Company, shall be presumed to have been delivered to the other party on the
third business day following placement of the notice, communication or bill with the U.S. Mail or
a private delivery service, Prepaid and properly addressed, or when actually received or refused by
the addressee, whichever occurs Erst.

2.11.4 The Company or the Customer shall advise the other party of any changes to the addresses
designated for notices, other communications or billing, by following the procedures for giving
notice set forth herein.

2.12 Taxes, Fees and Surcharges

The Company reserves the right to bill any and all applicable taxes, fees and surcharges in addition to
normal rates and charges for services provided to the Customer. Taxes and fees include, but are not limited
to: Federal Excise Tax, State Sales Tax, Municipal Tax, and Gross Receipts Tax. Unless otherwise
specified in this tariff, such taxes, fees and surcharges are in addition to rates as quoted in this tariff and
will be itemized separately on Customer invoices.

I
!
I
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.12 Taxes, Fees and Surcharges, (Cont'd.)

2.12.1 Arizona Universal Service Fund (AUSF)

in addition to all other taxes and fees that are listed herein or passed through in the normal course
of business (e.g. sales tax), the Company shall also add an amount to be collected to each bill for
recovery of the Arizona Uru'versal Sen/ice Fund (AUSF).

Towards the ultimate goal that basic service be available and affordable to all citizens of the state,
the Arizona Corporation Commission has created support mechanisms to assist in the provision of
such service in high-cost areas. Pursuant to Arizona Adnuiinistrative Code, R14-2, Article 12, the
Rule directs that the surcharge will be levied on all telecommunications service purchased by end-
users.

The Arizona Universal Service Fund (AUSF) surcharge will be the amount set forth in the Arizona
Administrative Code, R14-2, Article 12. The percentage and amounts set forth will be subject to
periodic aiustment by the Company.

I
I
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.13 Miscellaneous Provisions

2.13.1 Telephone Number Changes

Whenever any Customer's telephone number is changed after a directory is published, the
Company shall intercept all calls to the former nulunber for at least one hundred and twenty (120)
days and give the calling party the new number provided existing central office equipment will
permit, and the Customer so desires.

When service in an existing location is continued for a new Customer, the existing telephone
number may be retained by the new Customer only if the former Customer consents in writing,
and if all charges against the account are paid or assumed bY the new Customer.

2.13.2 Maintenanceand OperatioNs Records

Records of various tests and inspections, no include non-routine corrective maintenance actions or
monthly traffic analysis summaries for network administration, necessary for the purposes of the
Company or to fulfill the requirements of Commission rules shall be kept on File in the office of
the Company as required under Commission rules.
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SECTION 2.0 _ REGULATIONS, (CONT'D.)

2.14 Customer Responsibility
i
1 A. Cancellation by Customer

Customers may cancel service verbally or 'm writing. The company shall hold the Customer
responsible for payment of all charges, including fixed fees, surcharges, etc., which accrue up to
the cancellation date. Customers that cancel the primary local exchange line will have the entire
Account disconnected, including any secondary line and all associated features. In the event the
Customer executes a term commitment agreement with the Company, the Customer must cancel
service and terminate the agreement in accordance with the agreement terms.
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SECTION 3.0 SERVICE AREAS

3.1 Exchange Service Areas

hood exchange services are provided, subject to availability of facilities and equipment, in areas currently
served by the following Incumbent LECs: 1) Qwest, Inc.

|
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SECTION 4.0 9 BASIC SERVICES AND RATES

4.1 Call Timing for Usage Sensitive Services

Where charges for a. service are specified based on the duration of use, such as the duration of a telephone
call, the folloMng Mes apply:

4.1.1 Calls are measured in durational increments identified for each service. A11 calls which are
'i-actions of a measurement increment are rounded-up to the next whole unit.

4.1.2 Timing on completed CMS begins when the call is answered by the called party. Answering is
determined by hardware answer supervision in all cases where this signaling is provided by the
terminating local carrier and any intermediate carrien(s).

4.1.3 Timing terminates on all calls when the calling party hangs up or the Company's network receives
an off-hook signal &om the terminating carrier.

4.2 Reserved for Future Use
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

4_3 Network Exchange Bundled Service

4.3.1 General

Broadvox-CLEC offers basic local exchange service only as pan of a bundle or package of
telecommunications services. All packages include local service, long distance service (interstate
and intrastate toll) and selected custom calling features. Voice Mail and Optional Internet access 1
may be available with some packages at an additional charge. The aforementioned services are
only available as part of the bundled service offering and are not available on an individual service
basis. Customers will be billed directly by the Company.

The Company provides Customers with the option of obtaining a Primary L'me and Secondary
Line per account:

A. Primary Line

The initial residential local exchange access line per account.

B. Secondary L'me

The second or additional residential local exchange access line, billed to the
same address as the Primary Line, the Secondary Line will share the monthly
call allowance with the Primary Line. The Secondary Line does not
automatically include or share any Custom Calling Features. Feature packages
may be purchased separately.

Should a Customer with both lines opt to disconnect the Primary Line, the remaining Secondary
Line will automatically convert to a Primary Line with all features and functionality of such, and
at the Primary Line monthly recurring rate.

Issued: April 6, 2009
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D-)

4.3 Network Exchange Bundled Service, (Cont'd.)

4.3.1 General, (Cont'd.)

Network Exchange Bundled Service may include the calling features listed below:

These features are offered subject to availability of suitable facilities. Certain features may not be
available with all classes of services.

Call Forwarding - Fixed. Busv Line No Answer - This feature, when activated, redirects attempted
terminating cadis to another Customer-speci8ed line. Call originating ability is not affected by Call
Forwarding - Fixed, Busy Line No Answer. The codling party is billed for the call to the called
number. If the forwarded leg of the call is chargeable, the Customer with the Call Forwarding -
Fixed, Busy Line No Answer is billed for the forwarded leg of the call. Calls cannot be transferred
to an International Direct Distance Dialing number.

1

Caller ID with Name- Allows a Customer to see a caller's name and number previewed on a
display screen before the call is answered allowing a Customer to Prioritize and or screen
incoming calls. Caller ID records the name, number, date and time of each incoming call -
including calls that aren't answered by the Customer. Caller ID service requires the use of
specialized CPE not provided by the company. It is the responsibility of the Customer to provide
the necessary CPE. In areas where Caller ID with Name is not available, Cher ll), which only
displays the incolniing telephone number, will be substituted.

i
t
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)

4.3.1 General, (Cont'd.)

Network Exchange Bundled Service may include the calling features listed below, (cont'd.):

Call Forwarding - Variable- a CUstomer activated feature that automatically transfers all incoming
calls from the Customer's telephone number to another dialable telephone number until the
Customer deactivates the feature. If forwarded to a long distance number the Subscriber will incur
the long distance charges.

Call Forwarding with Remote Activation- This service allows Customers who subscribe to CM
Forward to access, activate, or deactivate CM Forward firm a remote location using a touchstone
telephone. If forwarded to a long distance number the Subscnlber will incur the long distance
charges.

Call Trace- Allows a called party to initiate an automatic trace of the last call received. Call Trace
is available on a usage basis only. Aliaer receiving the call which is to be traced, the Customer dials
a code and the traced telephone number is automatically sent to the Company for action..The
Customer originating the trace will not receive the traced telephone number. The results of the
trace will be furnished only to legally constituted law enforcement agencies or authonlties upon
proper request by them.

Call Blocking-Call Blocking allows Customer to block calls Hom diEerent telephone numbers. A
screening list is created by Customer either by adding the last number associated with the line
(incoming or outgoing) or by pre-selecting the telephone number to be blocked. Callers from such
numbers hear an announcement that the calling party is not accepting calls and Customer's phone
will not ring. The screening list may be edited and revised at Chlstomer's discretion.

I
l

:

i
i

e

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115

Illlll ll | | I'll l l l l ll11-_II



f

BROADVOX-CLEC, LLC Arizona Tariff No. 2
Original Page 55

SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)

4.3.1 General, (Cont'd.)

Network Exchange Bundled Service may include the calling features listed below, (cont'd.):

Caller ID Per Line Blocldnz-Allows a Customer to prevent the transmission and display of their
directory number and/or directory name information on outgoing calls. Line Blocking is in
operation on a continuous basis and is applicable on all outgoing calls Hom Cue"tomer's blocked
line. Line Blocking does not prevent transmission of the calling party information to emergency
services that utilize automatic number idendtication for delivery of the calling information.

VIP Alert - Allows a customer to program telephone numbers of selected calleufs, enabling the
customer to distinguish certain incoming calls from all others by a distinctive ring tone.

Privacv Service- A feature which intercepts calls that are marked "private" and "out of area," or
"unavailable" on Caller ID units. Whets unidentified callers dial the Subscribers number, they vvnill
receive an announcement informing them that the party they are calling does not accept calls Nom
unidentified callers. They will receive a prompt to identify their name or state their intention and
the service will then attenupt to connect the call. Only if the caller responds will the call be
connected.

The Subscriber's Caller ID will display the platform number and the name of the service. [f the
Subscriber chooses not to take the call the caller will hear a message which states the Subscriber is
unavailable.

Privacy Service is offered subject to availability of suitable facilities. This service will be
proWsioned on a line-by-line basis and Customers with more than one line would need to have the
service activated on each line if they want the ability to interceptunlanown and blocked calls to
each line.

|
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)

4.3.1 General, (Cont'd.)

Call Waiting with Caller ID with Name- Call Waiting with Caller ID with Name provides a tone
signal to indicate to a Customer already engaged in a telephone call that a second caller is
attempting to dial in and allows a Customer to see a caller's name and number previewed on a
display screen allowing a Customer to prioritize and or screen incoming calls. This feature permits
the Customer to place the first call on hold, answer the second call and then alternate between both
callers. Cancel Call Waiting (CCW) allows a Call Waiting (CW) Customer to disable CW for the
duration of an outgoing telephone call. CCW is activated (i.e., CW is disabled) by dialing a special
code prior to placing a call, and is automatically deactivated when the Customer disconnects from
the call. In areas where Caller ID with Name is not available, Caller II), which only displays the
callers telephone number, will be substituted

Speed Callinsz- This feature allows a user to died selected numbers by means of an abbreviated
code. This feature is available 'm either an 8 number or a.30 number capacity. The Speed Calling
list can only accommodate a number consisting of 15 digits or less.

Three Wav Calling- Permits the Customer to add a third party to an established connection. When
the third party answers, a two-way conversation can be held before adding the original party for a
three-way conference. The Customer initiating the conference controls the call and may
disconnect the third party to reestablish the original connection or establish a connection to a
diEerentthirdparty. The feature may be used on both outgoing and incoming.

|
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

4_3 Network Exchange Bundled Service, (Cont'd.)

4.3;z Arizona Home Edition - Standard Service

Arizona Home Edition is a package of features available to residential customers in conjunction
with an individual flat rate or additional flat rate access line. Residence customers are entitled to
choose three services/features from the following list in their package.

I

- Anonymous Call Rejection
- Caller ID - Name and Number
- Call Forwarding Busy LinelDon't Answer
- Call Following *
- Call Forwarding Variable
- Selective Call Forwarding
- Call Rejection
-- Call WaitiNg
- can Waiting ID

Selective Call Waiting .
- Custom Ringing (first Custom Ringing number only)
- Directory Assistance (6 calls above allowance)
- Last Call Return
- Message Waiting Indication - Audible or AudibleNisua1
- Three-Way Calling

l

A11 terms and conditions specified elsewhere for the respective services/features requested as part
of this package shall apply.

a. A customer may choose one or more of the features in the Caller ID Family as one of
their selections

b. A customer may choose Call Waiting, Call Waiting ID or Selective Call Waiting from
the Call Waiting Fancily as one of their selections.

c. A customer choosing Caller ID - Name and Number will automatically be provided with
Anonymous Call Rejection.

d. All services or features selected in the package can only be provided where technically
available and compatible with other features the customer may choose to order.

Issued: April 6, 2009
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MAJQMUM
MONTHLY

RATE
• Per individual flat rate residence line with
three features

$25.00

• Per additional Hat rate residence line with
three features

30.00
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)

Arizona Home Edition - Standard Service, (Cont'd.)4.3.2

Rates

Arizona Home Edition will be provided at do following rates:
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SECTION 4.0 * BASIC SERVICES AND RATES, (CONT'D.)

4.3 Nehvork Exchange Bundled Service, (Cont'd.)

4.3.3 Arizona Home Edition - Deluxe Service

Arizona Home - Deluxe Edition is a package of features available to residential customers in
conjunction with an individual Hat rate or additional flat rate access line. Residence customers
subscribing to the package are enticed to unlimited use of the services/features specified below:

x

i

- Anonymous Call Rejection
- Caller ID - Name and Number
- Call Forwarding Busy Line/Don't Answer
- Call Following
- Call Forwarding Variable
- Selective Call Forwarding
- Call Rejection
Call Waiting

- Call Waiting II)
- SeleCtive Call Waiting
- Custom Ringing (tirsr Custom Ringing number only)
- Directory Assistance (6 calls above allowance)
- Last Call Return
- Message Waiting Indication - Audible or AudibleNisual
Three-Way Calling

A11 terms and conditions specified elsewhere for the respective services/features requested as part
of this package shall apply.

a. A customer may choose one or more of the features 'm the Caller ID Family as one of
their selections

b. A customer may choose Call Waiting, Call Waiting ID or Selective Call Waiting from
the Call Waiting Family as one of their selections.

c. A customer choosing Caller ID - Name and Number will automatically be provided with
Anonymous Call Rejection.

d. A11 services or features selected in the package can only be provided where technically
available and compatible with other features the customer may choose to order.

:
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MAXIMUM
MONTHLY

RATE
• Per individual flat rate residence line with
three features

$40.00

• Per additional Hat rate residence line with
three features

40.00

l
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)

4.3.3 Arizona Home Edition Deluxe Service, (Cont'd.)

Rates

Arizona Home Edition - Deluxe Service will be provided at the following rates:

I

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland. Ohio 44115



BROADVOX-CLEC, LLC Arizona Tariff No. 2
Original Page 61

SECTION 4.0 _ BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)

4.3.3 RESERVED FOR FUTURE USE

|

*

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg
Corporate Secretary of The BroadvoX Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115



r

BROADVOX-CLEC, LLC Arizona Tariff No. 2
Original Page 62

SECTION 4.0 - BASIC SERWCES AND RATES, (CONT'D.)

4_3 Network Exchange Bundled Servlce, (Cont'd.)

4.3.4 Arizona Home Edition - Deluxe Service

Package Price for Deluxe Service
Maximum
$130.00
$100.00

Primary Line, per month
Secondary Line, per month .
Service Connection Fee, one time charge per line *

Primary L/i118
Secondary Line

$130.00
$100.00

* Service Connection fee waived for those customers who meet the Company's enrollment criteria and who
retain their existing telephone number when switching their service to Broadvox-CLEC.

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)

RESERVEED FOR FUTURE USE

E
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)

4.3.5 Business A La Carte Service

Bus'mess A La Carte service is targeted at snnztll business Customers and provides options based
on the Customers calling patterns and estimated usage.. Customers who subscribe to this service
must designate Broadvox-CLEC as the presubscribed carrier for local calling concurrent with
enrollment for this service. Business A La Carte provides Customers with the option of selecting
Broadvox-CLEC for toll services.

A. Local Exchange Service

i
I

.1 Local Access Line I
Maximum

$120.00
LoCal Business Line

Monthly Rate
Service Connection Fee, one-time charge per 1'me 1

Per Line $200.00 i

.2 PBX
Maximum
s120.00Monthly Rate

Service Connection Fee, one-time charge per line 1
Per Line $200.00

I Service Connection fee is waived for those customers who retain their existing telephone number
when switching their service tO Broadvox-CLEC. The charge will apply if additional lines are
transferred to Broadvox-CLEC a&er the initial order.

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member
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SECTION 4.0 _ BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)

4.3.5 Business A La Carte Service, (Cont'd.)

RESERVED FOR FUTURE USE

.

|

I
I

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115

| ll | ll llllll\ _ ll | |



BROADVOX-CLEC, LLC Arizona Tariff No. 2
Original Page 66

SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)

4.3.5 Business A La Carte Service, (Cont'd.)

RESERVED FOR FUTURE USE

|
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SECTION 4.0 .. BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)

4.3.5 Business A La Carte Service, (Cont'd.)

RESERVED FOR FUTURE USE
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SECTION 4.0 s BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)
1

4.3.5 Business A La Carte Service, (Cont'd.)

1.3 Custom/Optional Calling Features

Business A La Carte may include the calling features listed below:

Call Forwarding- Call Forwarding, when activated, redirects attempted terminating calls
to another Customer-specific line. The Customer may have to activate and deactivate the
forwarding function and specify the desired terminating telephone number during each
activation procedure. Call originating ability is not affected by Call Forwarding. The
calling party is billed for the call to the called number. If the forwarded leg of the call is
chargeable, the Customer with the Call Forwarding is billed for the forwarded leg of the
call. Calls cannot be transferred to an Intcrnationd Direct Distance Dialing number.

Speed Calling- This feature allows a user to dial selected numbers by means of an
abbreviated code. This feature is available in an 8 number capacity. The Speed Calling
list can only accommodate a number consisting of 15 digits or less.

Caller ID Allows a Customer to see a caller's telephone number previewed on a display
screen before the call is answered allowing a Customer to prioritize and or screen
incoming calls. Caller ID records the number, date and time of each incoming call -
including calls that aren't answered by the Customer. Caller ID service requires the use of
specialized CPE not provided by the company. It is the responsibility of the Customer to
provide the necessary CPE.

Call Waiting- Cal] Waiting provides a tone signal to indicate to a Customer already
engaged in a telephone call that a second caller is attempting to dial in. This feature
permits the Customer to place the first call on hold, answer the second call and then
alternate between both carers. Cancel Call Waiting (CCW) allows a Call Waiting (CW)
Customer to disable CW for the duration of an outgoing telephone call. CCW is activated
(i.e., CW is disabled) by dialing a special code prior to placing a call, and is automatically
deactivated when the Customer disconnects from the call. Customers must actively
choose this feature on a line-by~1ine basis. Call Waiting is not available on lines enabled
for Rotary Hunting.

|
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SECTION 4.0 ; BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)

4.3.5 Business A La Carte Service, (Cont'd.)

E. Custom/Optional Canllilng Features, (Cont'd.)

Three Wav Calling- Permits the Customer to add a third party to an established
connection When the third party answers, a two-way conversation can be held before
adding the original party for a three-way conference, The Customer initiating the
conference controls the call and may disconnect the third party to reestablish the original
connection or establish a connection to a different third party. The feature may be used on
both outgoing and iuconuing.

Huntinsz- Routes a call to an idle station line in a prearranged group when thecoed
station line is busy. This feature is available at no charge but must be requested by the
Customer.

a. Maximum rates

.1 Monthly Rates, per Feature: $15.00

.2 Monthly Rate, Feature Pack,
(3 or more features) : $45.00

|

Effective: May 6, 2009Issued: April 6, 2009
Issued by: Alex Ginsburg .

Corporate Secretary of The Broadvox Holding Company, LDC, Member
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Cleveland, Ohio 44115
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (con¢'d.)

4.3.6 Arizona Business Edition - Standard Service

Business Edition - Standard is a package of features available to business customers in
conjunction with an individual flat rate or additional Hat rate access line. Business customers
subscribing to the package are entitled to choose three services/features from the following list in
their package.

- Anonymous Call Rejection
- Caller ID - Name and Number
- Call Forwarding Busy Line
- Call Forwarding Busy Line/Don't Answer
- Call ForwardiNg Don't Answer
- Call Forwarding Variable
- Remote Access Forwarding
- Call Transfer
- Call Waiting
- Call Waiting ID
- Selective Call Waiting
- Custom Ringing
- Directory Assistance (6 calls above allowance)
- Last can Return
- Message Waiting Indication - Audible or Audib1eNisual
- Three-Way Calling

Terms and Conditions

a. A11 terns and conditions specified elsewhere for the respective services/features
requested as part of Mats package shall apply.

b. A customer choosing Caller ID - Name and Number will automatically be provided with
Anonymous Call Rejection.

c. A customer may choose one or more compatible .features in the Call Forwarding Family
as one of their selections.

d. A customer may choose Call Waiting, Call Waiting II) or Selective Call Waiting from
the Call Waiting Family as one of their selections. They may add Long Distance Alert as
part of that selection.

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member
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MAXIMUM
MONTHLY

RATE
Per individual or additional flat rate business line $75.00

I
BROADVOX-CLEC, LLC Arizona TariffNo. 2

Original Page 71

SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)

4.3.6 Arizona Business Edition - Standard Service, (Cont'd.)

Terms and Conditions, (Cont'd.) .

e. A customer who chooses Voice Messaging Service will also be provided with Call
Forwarding Busy Line/Don't Answer, Easy Access and Message Welting Indication as
part of their Voice Messaging Service selection. A customer who wishes to use another
provider's Voice Messaging Service will be provided with Cell Forwarding Busy
Line/Don't Answer, Easy Access and Message Waiting Indication and it will not be
counted as one oftheit' three selections of features/services,

£ All services or features selected in the package can only be provided where technically
available and compatible with other features the customer may choose to order.

g. Customers selecting Directory Assistance may make six calls above the allowance to the
Company's 411 service.

Rates and Charges

a. The monthly rate that follows includes a business individual flat rate or additional Hat
rate line as specified in4.3.5A, preceding. Where applicable, incremental charges, apply.

b. Normal nonrecurring charges associated villi the line as specified in 4.3.5, preceding,
apply wlnexre the Company'~ Business is provided in association with the installation of a
new business individual or additional Hat rate line or the move of a business individual or
additional Hat rm liiue icons one location to anotiieir.

c. Any mandated charges or special surcharges, e.g., 911 , TDD, EUCL, Telephone
Assistance Plan, will apply to Add-A-Line under the same terms as a Hat rate business
line. .

d. Arizona Business Edition - Standard Service will be provided at the following rate:

Issued: April 6, 2009
Issued by:

E&lective: May 6, 2009
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.) 1
a4.3.7 Arizona Business Edition - Deluxe Service

Business Edition - Deluxe is a package of features available to business customers in conjunction
with an individual flat rate or additional flat rate access line. Business customers subscribing to the
package are entitled to unlimited use of the services/features specified below: i

- Anonymous Call Rejection
- Caller ID - Name and Number
- Call Forwarding Busy Line
- Call Forwarding Busy Line/Don't Answer
- Call Forwarding Don't Answer
-- Call Forwarding Variable
- Remote Access Forwarding
- can Transfer
- Call Waiting
- Call Waiting ID
- Selective Call Waiting
- Custom Ringing
- Directory Assistance (6 calls above allowance)
- Last Call Return
- Message Waiting Indication - Audible or Audib1eNisuad
- Three-Way Calling

Terms and Conditions

a. All terms and conditions specified elsewhere for the respective services/features
requested as part of this package shall apply.

b. A customer choosing Caller ID - Name and Number will automatically be provided with
Anonymous Call Rejection.

c. A customer may choose one or more compatible features in the Call Forwarding Family
as one of their selections.

I

|

I
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MAXIMUM
MONTHLY

RATE
Per individual or additional Hat raw business line $100.00
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)

4.3.7 Arizona Business Edition - Deluxe Service, (Cont'd)

Terns and Conditions, (Cont'd.)

d. A customer may choose Call Waitkig, Call Waiting ID or Selective Call Waiting from
the Call Waiting Family as one of their selections. They may add Long Distance Alert as
part of that selection.

e. A customer who chooses Voice Messaging Service will also be provided with Call
Forwarding Busy Line/Don't ANswer, Easy Access and Message Waiting Indication as
part of their Voice Messaging Service selection. A customer who wishes to use another
provider's Voice Messaging Service will be provided with Call Forwarding Busy
Line/Don't Answer, Easy Access and Message Waiting Indication and it will not be
counted as one of their tllree selections of features/services.

f. A11 services or features selected in the package can only be provided where technically
available and compatible with other features the customer may choose to order.

g. Customers selecting Directory Assistance may make six calls above the allowance to the
Company's 411 service.

Rates and Charges

a. The monthly rate that follows includes a business individual Hat rate or additional flat
rate line as specified in4.3.5A, preceding. Where applicable, incremental charges, apply.

b. Nonzual nenrecunnxing chares associated vvn'th the line as specified in4.3.5, preceding,
apply where the Company's Business is provided in association with the installmtinucn of a
new bvusiness individual or addititmal flatralne liueor the move ofabusiness ixndividrual or
additional Hat rate lime firm one location to another.

c. Any mandated charges or special surcharges, e.g., 911, TDD, EUCL, Telephone
Assistance Plan, will apply to Add-A-Line under the same fcenns as a Hat rate business
line. .

d. Arizona Business Edition - Deluxe will Ba provided at the following rate:

II

I

I

I
I
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SECTION 5.0 MISCELLANEOUS SERVICES AND RATES

5.1 Service Order and Change Charges

Non-recurring charges apply to processing Service Orders for new service and for changes in service.

Service Order Charges5.1.1

Maximum Rates
Residence Business
$50.00 $80.00
$110.00 $130.00
$110.00 $130.00

Primary and Secondary Service Connection Charge
Transfer of Service Charge, Primary Line
Transfer of Service Charge, Secondary Line
Technician Dispatch Charge (or

Trouble Isolation Charge)
Service Order Charge
Premises Visit Charge, Erst 15 minutes
Premises Visit Charge,add'l15 minutes

$160.00
$30.00
80.00
60.00

$160.00
$30.00
80.00
60.00

5.1.2 Change Order Charges:

Telephone Number Change Order
Feature or Feature Pack Change Order
Toll Restriction Fee Order
Listing Change Charge
Home Edition Change Charge

$20.00
$20.00
$20,00
$20.00
$20.00

$55.00
$55.00
$55.00
$55.00
$55.00

5.1.3 Record Change Charges

Record Order Charge 15.00 45.00

5.1.4 Miscellaneous Charges

Duplicate Invoice
Call Detail Report

$25.00
$25.00

$25.00
$25.00

# Service Connection Fees are listed with the rates for the specific service tariffed.

Issued: April 6, 2009
Issued by:
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.1 Service Order and Change Charges, (Cont'd.)

5.1.5 Service Order Charges - Definitions

Primarv Service Connection Charge- applies to requests for initial connection or establishment of
telephone service to the Company.

Secondarv Service Connection Charge- applies to the second or additional line of a new access
line installation and connection and customer requests for an inside move, change or addition to
regular service. This charge applies only when the second or additional line is ordered
simultaneously m`th the initial connection for service.

Transfer of Service Charge. Primary .Line- applies to the first line of a Transfer of Service Order,
(TOS) when a customer requests a move or change in physical location. This charge applies
whether a customer changes telephone number or not. If; in addition, the Customer requests the
telephone number be changed, a separate charge may apply,

1

I

I

3

ITransfer of Service Charge. Secondarv Line- applies to the second, or third, etc., line of a
Transfer of Service Order, (TOS) when a customer requests a move or change in physical location.
This charge applies whether a customer changes telephone number or not. If; in addition, the
Customer requests the telephone number be changed, a separate charge may apply.

Technician Dispatch (or Trouble Isolation) Chafed- A separate Technician Dispatch Charge (or
Trouble Isolation Charge) applies, inanition to all other charges for the visit, when a visit to the
Customer's premises is necessary to isolate a problem reported to the Company but identified by
the Company's technician as attributable to Customer-provided equipment or inside wire. This
charge also applies for visits by the Compares agents or employees, at the Customer's request, to
the Premises of the Customer, when the Customer fails to meet the Company's agent or employees
for the prearranged appointment as requested.

Service Order Charge- This charge, applicable to Business Customers only, applies to customer-
requested changes in service not covered specifically on other identified non-recurring service
order and change charges. This charge is applied in cases where Hunting isaddedafter the initial
order is placed.

4
I

s
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SECTION 5.0 _ MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.1 Service Order and Change Charges, (Cont'd.)

5.1.6 Change Order Charges - Definitions

Change Order Charges apply to work associated with providing exchange line service or
customer-requested changes ro existing services. One charge applies for each change order
requested by the customer. lf muiltiple changes listed below are requested bY the Customer and
occur on the same order/request one charge only applies. A Change Order Service Charge applies
to the following customer-initiated changes:

Feature or Feature Pack Change Order - applies when a customer requests a change, adding or
removing a feature or feature pack.

Toll Restriction Fee Order - applies when a Customer requests a change, adding or removing Toll
Restriction Service.

Telephone NuMber Change Order - applies to each telephone number change request/order.

Lone Distance Minutes Pack Change Order - applies to residential Customers who request/order a
change to add or delete an LD Minutes Pack.

Listing Change Charge - applies when a Customer requests/orders a change to add or delete a
white pages listing or requests a change to add/delete listings. This charge Mo applies to request
for Non-Published or Non-Listed numbers.

Home Edition Change Chafee - applies when a residential Customer requests/orders a change in
service &on Home Edition- Basic Service to Home Edition- Standard Service or from Home
Edition - Standard Service to Home Edition - Basic Service.

|
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SECTION 5.0 .. MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.1 Service Order and Change Charges, (Cont'd.)

5.1.7 Record Change Charges - Definitions

A Record Change charge applies when a Customer requests/orders a change to Company records
such as adding/changing a name on said Customer's account, changing billing address or contact
information, adding/changing the person(s) authorized to make changes on said Customer's
account.

I

I

i

!
l

5.1.8 Miscellaneous Charges - Definitions

Duplicate Invoice applies each time a Customer requests an additional copy of a current bill or
invoice.

Call Detail Report- applies each time a Customer requests local call detail for a given month.

xl

8
i
i
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.2 Reserved For Future Use

!
I

I
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SECTION 5.0 - 1vnscELLAnEoUs SERVICES AND RATES, (CONT'D.)

5.2 Reserved For Future Use
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SECTION 5.0 .. MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.3 Restoration of Service

I

A restoration charge applies to the restoration of suspended service and facilities because of nonpayment of
bills and is payable at the time that the restoration of the suspended service and facilities is arranged. The
restoration charge does not apply when, after disconnection of service, service is later re-installed.

Per occasion, per line

Maximum Rates
Residence Business
$50.00 $110.00

I|
|

5.4 Temporary Suspension/Restoration of Service

1

I Upon the request of the customer, service may be temporarily suspended. Suspension of service may begum
or terminate on any day of the month provided notice is given sufficiently in advance for arrangements to
be made. Service will be disconnected to the extent necessary to assure tdnan no inward or outward service
will be available during the period of suspension.

Nonrecurring charge, per line suspended

Maximum Rates
Residence Business
$20.00 $55.00

Reruning charge, per line suspended 50% of regular service rates

Nonrecurring charge, per line restored $20.00 $55.00

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009
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SECTION 5.0 _ MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.5 Public Telephone Surcharge

In order to recover the Company's expenses to comply with the FCC's pay telephone compensation plan
e£fective on October 7, 1997 (FCC 97-371), an u discountable per call charge is applicable to all intrastate
calls that originate from any pay telephone, not presubscribed to the Company, used to access Company
provided services. This surcharge, which is in addition to standard tariffed usage charges and any
applicable service charges and surcharges associated with service, applies for the use of the instrument used
to access Company provided service and is unrelated to the service accessed &om the pay telephone.

Pay telephones include coin-operated and coidess phones owned by local telephone companies,
independent companies and interexchange carriers. The Public Pay Telephone Surcharge applies to the
initial completed call and any reoriginated call. The Public Pay Telephone Surcharge does not apply to calls
placed 'from pay telephones at which the Customer pays for service by inserting coins during the progress
of the call.

Whenever possible, the Public Pay Telephone Surcharge will appear on the same invoice containing the
usage charges for the surcharged call. In cases where proper pay telephone coding digits are not transmitted
to the Company prior to completion of a call, the Public Pay Telephone Surcharge may be billed on a
subsequent invoice airer the Company has obtained information from a carrier that the originating station is
an eligible pay telephone.

Maximum Rate Per Call: $1.00

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.6 Optional Calling Features
I

The features in this Section are made available to Residential and Business Customers on a per use basis.
All features are provided subject to availability. Customers may utilize each feature by dialing the
appropriate access code. The Customer will be billed the per feature activation charge shown in the table
below each time a feature is used by the Customer. Transmission levels for cadis forwarded or calls placed
or received using options calling features may not be acceptable for all some uses in some cases.

I
i

5.6.1 Feature Descriptions

Return Call: Allows a Customer to return the most recent incoming call and, after dialing a code,
hear an announcement of the last telephoNe number that called. If the Customer wishes to return
the call right away, voice prompts will instruct the Customer to dial a certain digit and the call will
automatically be retuxnedi . .

Call Trace: Allows a Customer to initiate an automatic trace of the last call received. After
receiving the call which is to be traced, the Customer dials a code and the traced telephone number
is automatically sent to the Company. The Customer using Cad! Trace is required to contact the
Company for further action. The CustomerOriginating the trace will not receive the traced
telephone number. The results of a trace will be furnished only to legally constituted authorities
upon proper request by them.

Repeat Dialing: Permits the Customer to redid automatically the last number dialed.

It

Three W av Calling permits the Customer to add a third party to an established connection. When
the third party answers, a two-way conversation can be held before adding the original party for a
three-way conference. The Customer initiating the conference controls the call and may
disconnect the third party to reestablish the original connection or establish a connection to a
different third party. The feature may be used on both outgoing and incoming.

i
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SECTION 5.0 - MISCELLANEOUS SERVICES AND R.ATES, (CONT'D.)

5.6 Optional Calling Features, (Cont'd.)

5.6.1 Feature Descriptions, (Cont'd.)

Caller Identification Blocking: Allows the name and number of the calling party to be blocked
&om being transmitted when placing outbound calls.

Per Call Blocking: To activate per-call blocking, a Customer dials a special code prior to placing a
call. Blocking will be activated for that outgoing call only. There is no charge for using per call
blocking, and it is provided on an unlimited basis.

Per Line BloCking: When blocking is established on the line, it can be deactivated by dialing a
code before each cdr. This one call unblock allows the name and/or number to be sent for that one
call only. Customers who choose per line blocking for the first time will not be charged the
nonrecurring charge. After the Hrst time, customers requesting per line blocking will pay a
nonrecurring charge for each line equipped with per line blocking. Per line blocking will be
provided free to law enforcement and domestic violence agencies and individual victims of
domestic violence upon request.

I
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Residential Business

FEATURE MoIlthly
Maximum

Monthly
Maximum

Speed Calling
8 Number 12.00 12.00
30 Number 12.00 12.00

Call Forwarding
Variable 12.00 12.00
Busy Line (Expanded) 12.00 12.00
Busy Line Overflow) 12.00 12.00
Busy Line ~roy . | ~able) 12.00 12.00
Don't Answer 12.00 12.00
Don't Answer (Expanded) 12.00 12.00
Don't Answer (Pro~ . | u ~ble) 12.00 12.00
Busy Line/Don't Answer 12.00 12.00
Busy Line eternal)/DA 12.00 12.00

Call Rejection 12.00 12.00
Call Waiting 12.00 12.00
Call Transfer 12.00 12.00
Caller ID

Name and Number 12.00 12.00
Number 12.00 12.00

Continuous Redial 12.00 12.00
Distinctive Alert 12.00 12.00

Hot Line 12.00 12.00
Priori  can 12.00 12.00
Remote Access Forwarding 12.00 12.00
Selective Call Forwarding 12.00 12.00

Residential Business
FEATURE Per Use Monthly

Maximum
Per Use Monthly

Maximum
Call Tracing - per use $4.00 $12.00 $4.00 $12.00
R~ ~eat Call *66) - per use $1.50 s12.00 $1.50 s l2.00
Return Call *69) - per use $1.50 $12.00 s1.50 $12.00
Three Way Calling - per use $1.50 $12.00 $1.50 $12.00

BROADVOX-CLEC. LLC Arizona TariffNo. 2
Original Page;84
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SECTION 5.0 l MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.6 Optional Calling Features, (Cont'd.)

5.6.2 Maximum Rates
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5_7 Directory Assistance Services

A Customer may obtain assistance, for a charge, in determining a telephone number by dialing Directory .
Assistance Service. A Customer can also receive assistance by writing the Company with a list of names
and addresses for which telephone numbers are desired.

5.7.1 Basic Directory Assistance

The rates specified following apply when Customers request company assistance in determining
telephone numbers of Customers who are located 'm the same local service area or who are not
located in the same local service area but who are located wilimin the same NPA.

There are no call allowances for Directory Assistance.

Charges will not apply for calls placed from hospital services or calls placed from telephones
where the Customer or, in the case of residence Service, a member of the Customer's household,
has been affirmed in writing as unable to use a Company provided directory because of a visual,
physical or reading handicap.

i
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SECTION 5.0 .. MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5_7 Directory Assistance Services, (Cont'd.)

5.7.2 Directory Assistance Call Completion

Directory Assistance Call Completion (DACC) is a service that provides customers the option of
having their local or intraLATA calls automatically completed when they request a telephone
listing from the Directory Assistance operator. The call may be completed automatically or by the
Directory Assistance operator.

The DACC portion of the call may either be billed in the same manner as the DA portion or
alternately billed by using a calling card, billing to a tlmiird number, or collect. All operator-handled
charges, as specified in 5.8, apply as appropriate. '.

There are no allowances for DACC, however, the Directory Assistance portion of the call is still
governed by the appropriate call allowance as stated in Section 5.7.1.

For local and intraLATA calls, charges for DACC service are not applicable to calls placed by
those customers with reading, visual, or physical handicaps.

|
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5_7 Directory Assistance Services, (Cont'd.)

5.7.3 National Directory Assistance Service

National Directory Assistance Service is provided to customers of the Company for the purpose of
requesting telephone numbers of individuals or businesses who are located outside the customer's
local Directory Assistance service area.

There are no call allowances or exemptions for National Directory Assistance.

A maximum of two(2) requested telephone numbers areallowedper call.

This service may be alternately billed by using a calling card, billing to a third number, or collect
Operator-handled charges, as specified in 5.8, apply as appropriate.
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.7 Directory Assistance Services, (Cont'd.)

5.7.4 Maximum Rates

A. Basic Directory Assistance

Local Directory Assistance
Direct dialed (in excess of allowance)
Via operator (no allowance)

Per anew
$2.00
$3.00

B. Directory Assistance Call Completion
Per completed call $1.00

C. National Directory Assistance
Direct dialed $2.00

I
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SECTION 5.0 _ MISCELLANEOUS SERVICES AND RATES, (CONT'D.) r

5.8 Local Operator Service

The Com:pany's operator services, available to presubscribed Customers, are accessH>1e on a twenty-four
(24) hour per day seven (7) days per week basis. In addition to the per call service charge, usage rates
apply. The types of calls handled are as follows:

Customer Dialed Calling/CreditCard Cal l - This charge applies 'm addition to usage charges for
station to station calls billed to an authorized Calling Card or Commercial Credit Card The
Customer must dial the destination telephone number where the capability exists for the Customer
to do so. A separate rate applies in the event operator assistance is requested for entering the
Customer's card nwnuber for billing purposes.

Operator Dialed Calling/Credit Card Call - This charge applies in addition to usage charges for
station to station calls billed to an authorized telephone Calling Card or Commercial Credit Card
and the operator dials the destination telephone number at the request of the Customer.

Operator Station - These charges apply in addition to usage charges for non-Person-to-Pemson calls
placed using the assistance of a Company operator and billed Collect, to a Third Party, by deposit
of coins in Pay Telephones, or via some method other than a Calling Card or Commercial Credit
Card.

Person-to-Person - This charge applies in addition to usage charges for calls placed with the
assistance of a Company operator to a particular party at the destination number. This charge
applies regardless of billing method, including but not limited to billing to a Calling Card,
Commercial Credit Card, Collect, by deposit of coins in Pay Telephones,,or to a Third Party.
Charges do not apply unless the specified party or an acceptable substitute is available.

Usage charges for local operator assisted calls are those usage charges that would normally apply to the
calling party's service. In addition to usage charges, an operator assistance charge applies to each call.

i
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.8 Local Operator Service, (Cont'd.)

5.8.1 Maximum Local and IntraLATA Per Call Service Charges:

Customer Dialed Celling Card
Customer Dined/Operator Assisted Calling Card
Collect .
Third Party Billed
Person-to-Person

$4.50
$6.05
$3.30
$3.30
$6.50

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009
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SECTION s.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.9 Busy Line Verification and Emergency Interrupt Service

Upon request of a calling party the Company will verify a busy condition on a designated local service
line. The operator will determine if the line is clear or in use. and report to the calling party. At the
request of the Customer, the operator will interrupt the cad! on the busy line. Emergency Interruption is
only permitted in cases where the calling party indicates an emergency exists and requests intemxption.
If the Customer has the operator interrupt a call, both the Busy Line Verification and the Emergency
Interrupt charge will apply.

No charge will apply when the calling party advises that the call is to or from an official public
emergency agency. Busy Verification and Interrupt Service is furnished where and to the extent that
facilities permit.

The Customer shall identify and save the Company harmless against all claims that may. arise &om either
party to the interrupted call or any person.

5.9.1 Maximum Rates

Busy Line Veri5caition, per request
Emergency Interruption

Per call
$3.00
$6.00
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.10 Directory Listing Service

5.10.1 General

The following rates and regulations apply to standard listings in light face type in the white pages
(alphabetical section) of the telephone directory and to the Directory Assistance records of the
Company.

Directory listings are limited to such information as is essential to the identification of the listed
party. The listing of a service, commodity, or trade name is not permitted unless it is the name, or
an integral part of the name, under which the Customer does business.

A listing is limited to one line in the directory, except where in the judgment of the Company,
more than one line is required to identify the Customer properly. In such cases, the additional lines
required are provided at no extra charge.

Listing services are available with all classes of main telephone exchange service.

5.10.2 Listings

A. Primary Listing

One listing, teamed the primary listing, is included with each exchange access line or
each joint user service.

I
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SECTION 5_0 .. MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.10 Directory Listing Service, (Cont'd.)

5.10.2 Lisungs,(c<mr'd.)

B. Additional Listings

AdditioM listings may be the listings of individual names of .those entitle w use the
customer's service or , for business, Departments, Divisions, Tradenames, etc.

In connection with business and residence service, regular additional listings are available
only in the names of Authorized Users of the Customer's service.

Ordinarily, all additional listings are of the same address and telephone number as the
primary listings, except as provided for joint user and alternate number listings. However,
when it appears necessary as an aid to the use of the directory and provided satisfactory
service can be iiirnished, a listing will be permitted under the address of a branch
exchange, Centrex or extension of an exchange service line installed on the premises of
the Customer, but at an address different from that of the attendant position of main
service.

i

Business additional listings are not permitted in connection with residence service.
Resideiuee additional listings are also peinuuitted in connection with business service
whMhkMaM amsidmceandforpermaneantorseasonguestsresidinginahotelor
club. i

I

A residence dual name additional listing is comprised of a surname, two first names,
address and telephone number. A residence dual name additional listing may be provided
for two persons who share the same surname and reside at the same address, or for a
person known by two first names.

Special types of additional listings, such as Alternate, Alpha and Informational, Duplicate
and Reference Listings, Foreign Listings, etc; take the same business or residence
classification as the service with which such listings are furnished.
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.10 Directory Listing Service, (Cont'd.)

5.10.2 Listings,(Cont'd.)

c. Nonpublished Service

The telephone numbers of unpublished service are not listed in either the Company's
alphabetical directory or Directory Assistance records available to the general public.

Non published information may be released to emergency service providers, to customers
who subscribe to Company offerings which require the information to provide seMce
and/ or bill their clients, or, to telephone customers who are billed for calls placed to or
from unpublished numbers and to entities which collect for the billed services.
Nonpublished names and/or telephone nunlnbers may also be delivered to customers on a
call-by-call basis.

Incoming calls to unpublished service will be completed by the CoMpany only when the
calling party places the call by number. The Company will adhere to this practice not
withstanding any claim the calling party may present, except clailms of emergencies
involving life and death. In such cases, the Company will call the non-published number
and request permission to make an immediate connection to the calling party.

When the Company agrees to keep a number unlisted, it does so without any obligation.
Except for cases of gross negligence or willful misconduct, the Company is not liable for
any damages that might arise from publishing a non-published number in the directory or
disclosing it to some. IL in error, the telephone number is published in the directory, the
Company's only obligation is to credit or refund any monthly charges the Customer paid
for non-published service. .

The Subscriber indemnities (i.e., promises to reimburse the Company for any amount the
Company must pay as a result of) and save the Company handless against any and all
claims for damages caused or claimed to have been caused, directly or indirectly, by the
publication of a non~pub1ished service or the disclosing of said number to any person.

i
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.10 Directory Listing Service, (Cont'd.)

5.10.2 Listings, (Cont'd.)

D. Nonlisted Service

Non-listed service means that the Customer's telephone number is not listed in the
directory, but does it appear in the Company's Directory Assistance Records.

This service is subj act to the rules and regulations for E911 service, where applicable.

The Company will only complete calls to a enlisted number, if requested by a caller,
during the course of a directory assistance call completion seMce. ,

When the Company agrees to keep a number unlisted, it does so without any obligation.
Except for cases of gross negligence or willMl misconduct, the Company is not liable for
any damages that might 81ise from publishing a non-listed number in the directory or
disclosing it to some. lit 'm error, the telephone number is listed in the directory, the
Company's only obligation is to credit or refund any monthly charges the Customer paid
for enlisted service.

The subscriber indemnifies (i.e., promises to reimburse the Company for any amount the
Company must pay as a result of) and save the Company harmless against any and all
claims for damages caused or claimed to have been caused, directly or indirectly, by the
publication of a non-listed service or the disclosing of said number to any person.
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.10 Directory Listing Service, (Cont'd.)

5.10.2 Listings,(Cont'd.)

E. Toll-Free Directory Listings

Where available, a listing which references the Toll Free Number for a Business
customer will be made available.

F. Straight Line Under Directory Listing

A business listing where one or more listings are indented under an original listing of the
same customer without repetition of the name.

G. Caption and Subeaption Directory Listings

Two or more business listings may be placed under a caption consisting of the name of
the customer or of any of the parties which the customer is entitled to list together with a
designation or title where the name is not indicative of the business or profession. One or
more sub captions may be furnished under a caption, each sub caption consisting of a
directive heading which serves to identify two or more listings placed thereunder, where
this grouping is necessary for the proper routing of calls.
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.10 Directory Listing Service, (Cont'd.)

5.10.3 Maximum Rates and Charges
Per Month
$0.0oPrimary Listings

Change 'm Primary Listing
Business, each
Residence, each

Additional Listings
Business, each
Residence, each

$6.00
$3 .00

Enlisted Service
Business, each
Residence, each

$3.00
$3.00

Nonpublished Service
Business, each
Residence, each

$3.60
$3.80

Toll-Free DixectCry Listings
Business, each
Residence, each

$30.00
N/A

Straight Line Under Listings
Business, each
Residence, each

$10.00
N/A

Captions and Subcaptions Listings
Business, each
Residence, each

$10.00
N/A

For non-recurring charges associated with a customer-initiated change in a dire¢tory listing, see
Section 10.2.1 of tints tariff

l
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.11 Carrier Presubscription

5.11.1 General

Carrier Presubscription is a procedure whereby a Customer designates to the Company the carrier
which the Customer wishes to be the carrier of choice for int1raLATA and interLATA toll calls.
Such calls are automatically directed to the designated carrier, without the need touse carrier
access codes or additional dialing to direct the call to the designated carrier. Presubscription does
not prevent a Customer who has presubscribed to an IntraLATA or InterLATA toll carrier firm
using carrier access codes or additional dialing to direct calls to an alternative long distance carrier
on a per call basis.

5.11.2 Presubscription Options - Customers may Select the same carrier or separate carriers for
int1'aLATA and interLATA long distance. The following options for long distance Presubscription
are available:

Option A: Customer selects the Company as the presubscribed carrier for IntraLATA and
InterLATA toll calls subject to presubscription.

Option B: Customer may select the Company as the presubscribed carrier for IntraLATA
calls subject to presubscription and some other canter as the presubscribed
carrier for interLATA toll calls subject to presubscription.

Option C: Customer may select a carrier other than the Company for intraLATA toll calls
subject to presubscription and the Company for interLATA toll calls subject to
presubscription.

Option D: Customer may select the carrier other tlaan the Company for both intraLATA
and interLATA toll calls subj act to presubscription.

Option E: Customer may select two different coniers, neither being the Company for
intraLATA and interLATA toll calls. One carderto be the Customer's primary
inhraLATA interexchange carrier. The other carrier to be the Customer's primary
interI..ATA interexchange carrier.

Option F: Customer may select a carrier other Elman the Company for no presubscribed
carrier for intraLATA toll calls subject to presubscription Which will require the
Customer to dial a carrier access code to route all in0'aLATA toll calls to the
carrier of choice for each call.
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.11 Carrier Presubscription, (Cont'd.)

5.11.3 Rules and Regulations

Customers of record will retain their primary interexchange carrietl(s) until they request that their
dialing arrangements be changed.

Customers ofrecord or new Customers may select either Options A, B, C, D, E or F for
in1IaLATA Presubscription,

Customers may change their selected Option and/or presubscribed toll carrier at any time subject
to charges specified in 5.11 .5 below:

5.11.4 Presubscription Procedures

A new Customer will be asked to select intraLATA and interLATA toll carriers at the time the
Customer places an order to establish local exchange service with the Company. The Company
will process the Customer's order for service. All new Customers' initial requests for intraLATA
toll service presubscription shall be provided Bree of charge.

If a new Customer is unable to MMe selection at the time the new Customer places an order to

establish local exchange service, the Company will read a random listing of all available
intraLATA and interLATA carriers to aid the Customer in selection. If selection is still not
possible, the Company will inform the Customer that he/she will be given 90 calendar days in
which to inform the Company of his/her choice for primary toll carrier(s) free of charge. Until the
Customer informs the Company of his/her choice of primary toll carrier, the Customer will not
have access to long distance services on a presubscribed basis, but rather will be required to died a
carrier access code to route all toll calls to the carrier(s) of choice. Customers who inform the
Company of a choice for toll carrier presubscription within the 90 day period will not be assessed
a service charge for the initial Customer request.

|

I
I

Customers of record may initiate a imraLATA or interLATA presubscription change at any time,
subject to the charges specified in 5.11 .5 below. If a Customer of record inquires of the Company
of the carriers available for toll presubscription, the Company will read,a random listing of all
available inuraLATA carriers to aid the Customer in selection.
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SECTION 5.0 _ MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.11 Carrier Presubscription, (Cont'd.)

5.11.5 Presubscription Charges

A. Application of Charges

After a Customer's initial selection for a presubscribed toll carrier and as detailed in
above, for any change thereafter, an Presubscription Change Charge, as set for the below
will apply. Customers who request a change in inhraLATA and 'mterLATA carriers with
the same order will be assessed a single charge per line.

B. Maximum Nonrecurring Charges

Per business or residence line, trunk, or port: $10.00

i
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SECTION 5.0 MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.12 Intercept Referral Service

5.12.1 General

Intercept Referral Service is a service used when a Customer disconnects service or changes
telephone numbers. Calls to the intercepted telephone number are referred to an operator or a
recorded message. Intercept services are offeredfor periods up to three (3) months for residential
Customers and up to twelve (12) months for business Customers. Service is available subject to
the availability of facilities and the disconnected number. The following kitercept services are
available.

Basic Intercept Referral Service - Basic Intercept Service includes all intercept recordings that do
not provide the new telephone number information.

New Number Referral Service - New Number Referral Service includes all intercept recordings
that provide the new telephone number information .

Split Referral Intercept Service - Split Referral Intercept Service provides for calls to the
disconnected number to be routed to the operator who will challenge the incoming call and
provide the new number information dependent on the caller's response. The minimum billing
period for this service is three months. .

5.12.2 Maximum Rates

Basic Intercept Service is provided at no charge.

New Number Referral Service is provided at no charge.
\

Split Referral Intercept Service
Business
$250.00
$490.00
$730.00
$980.00

Residence
$80.00
n/a
n/a
n/a

Three months
Six months
Nine months
Twelve months
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

l

!
I
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5.13 Toll Restriction Service

i
i
I

Provides for Bcchange Access limes or trumlrs to be restricted from dialing billable toll calls. Local directory
assistance calls are allowed.Thisserviceisofferedsubjecttotheavailabilityoffaeilitiestoindividualliuue
raidenee, line business and dial switching type customers. Provision of toll restriction does not
alleviate customer responsibility for completed toll calls.

Toll Restriction may include Billed Number Screening (BNS) for residential customers. BNS prohibits
collect and/or third number billed s ism being charged to BNS equipped numbers. Some calls,
originating from locations that do not have screening capabilities, may not be capable of being intercepted
and denied. These calls will be billed to the customer if completed.

l

I
I

8

1 5.13.1 Maximum Rates

E

|

Residence
$12.00

I

E
I
|

Nonrecurring charge, per line
Monthly, per line

Business
$55.00
$10.00

1

I
|

i
I
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SECTION s.0 l MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.14 900 Service Access Restriction

900 Service Access Restriction enables residence or business exchange access line customers to prohibit
dialing of calls with the 900 preEn. Customers who choose this service will also be restricted Horn calling
calls with the prefix of 976 and 676. This service is offered only where facilities permit and is only
available on direct dialed calls.

5.14.1 Maximum Rates

Nonrecurring charge, per line
Monthly rate, per line

Residence
$0.00
$0.00

Business
$0.00
$0.00

Issued: April 6, 2009
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.15 Blocking for 10XXX1+/101C(X011+

This service prevents 10XXX1+ and IOXXXOI1+ calls from being completed and is offered subject to the
availability of facilities. Provision of this service does not alleviate customer responsibility for completed
toll calls.

5.15.1 Maximum Rates
Nonrecurring
Charge
$6.00

Monthly
Rate
$0.20Per line or trunk arranged

l
!
|
I
I
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SECTION 6.0 _ LONG DISTANCE SERVICES

6.1 General

Rates and regulations for the Company's LongDistance Services may be found in the Compa1:1y's Arizona
Tariff No. 1.

Issued: April 6, 2009
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SECTION 7 - ADVANCED SERVICES

7.1 Direct Inward Dial (Dm) Service

DH) service is an optional feature which can be purchased in conjunction with Company-provided Basic
Trunks or Digital Trunks. DID service transmits the dialed digits for dl incoming calls allowing the
Customer's PBX to route incoming calls directly to individual stations corresponding to each individual
DID number. Charges for DID capability and DID numbers apply in addition to charges specified for Basic
Trunks or Digital Tnmks.

So the Company may efficiently manage its number resource, the Company, at its sole discretion, reserves
the right to limit the quantity of DID numbers a Customer may obtain. Requests for 300 or more DID
numbers must be provided to the Company in writing no less than five (5) months prior to activation. In
addition, the Company reserves the right to review vacant DID stationer stations noter use to determine

their utilization Should the Company determine, based on its own discretion, that there is inefficient
number utilization, the Company may reassign the DID numbers. . .

The Customer has no property right to the telephone number or any other call number destination
associated with DID service furnished by the Company, and no right to the continuance of service through
any particular end office. The Company reserves the right to change such numbers, or the end office
designation associated with such numbers, or both, assigned to the Customer, whenever the Company
deems it necessary to do so in the conduct of its business,

DID Numbers Maximum
Monthly Rates

Block of 20 DID Numbers
Individual DID Number
DH) Trunk Termination

6.00
0.30
90.00

l

1

|
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SECTION 7 _ ADVANCED SERVICES

1.2 Advanced Service Packages

7.2.1 ISDN PRI Service with Unlimited Local Calling

ISDN PRI oglers an array of value-added features, such as calling number identification and call-by-call
selection that enhance productivity. ISDN PRI is configured with 23 64 Kbps bi-directional B (Bearer)
channels and one 64 Kbps D (Data) channel. Unique to ISDN PRI is its ability to designate the D channel
to handle all of the signaling and call control requirements and leave the remaining 23 B channels free for
any mix of circuit-switched voice and data.

Each of these products is offered under a 12, 24 or 36 mouth term agreement. Rates include unlimited local
calling for sent-paid, directly dialed calls, Rates do not include calling card calls, information type calls to
Time and Weather, 555, 700, 900, 976 Services, Directory Assistance or any other type of Operator
Handled call,

ISDN PRI includes the following non-optional Feature Package: Inbound Calling Line ID-Name ba
Number and Call by Call Selection. ,

Regional Toll and Long Distance Services must be PIC'd to the Company. These rates are in addition to
ISDN PRI and DS1 rates below.

Recuninz Charszes

12 MOBthS
IC B

Monthly Recurring Charge .
24 Months 36 Months

ICB ICB

Non-Recunina Charges

i

First Line
Each Add'l Line

12 Months
ICB
ICB

Non-Recurring Charge
24 Months

ICB
ICB

36 Months
ICB
ICB

Expedite Service Charge' Per PRI
IC B

Order Supplement Charge:
Verizon

First Change
ICB

Subsequent Change
ICB

Order Cancellation Charges"°"!
Bnokmnrk not defined.

Per PRI

ICB

1 Expedite Service Charges apply when customer requests installation of service in less time than normal installation
interval of 30 business days.
2 Order Supplement Charges apply when a change of the Requested Service Date is requested by customer. A
change of requested service date must be within 30 days of the previous requested service date. Ki no event will the
Company be obligated to accept more than three (3) changes to a requested service date..The service will be deemed
canceled upon the fourth (4) such request and applicable Order Cancellation Charges will apply.
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SECTION 7 _ ADVANCED SERVICES I

7.2 Advanced Service Packages, (Cont'd.)

7.2.2 Digital DS-1 PBX Service with Unlimited Local Calling

This service provides a trunk side DS1 electrical interface &om the customer's digital PBX system to a
digital port on a local Company switch for the origination and termination of calls. Traffic to and from the
digit PBX can be received or dialed directly Eoin any PBX station without the need for an attendant.

These digital trunks deliver a high-speed DS1 (Tl) connection between your PBX and the Company
network There are up to 24 channels on one facility, each of which can be used to place or receive calls.
This multi-channel capability dramatically reduces the need for additional PBX circuit cards.

Each of these products is oHIered under a 12, 24 or 36 month tern agreement. Rates include unlimited local
calling for sent-paid, directly dialed calls. Rates do not include calling card calls, information type calls to
Time and Weather, 555, 700, 900, 976 Services, Directory Assistance or any other type of Operator
Handled call.

Regional Toll and Long Distance Services must be PIC'd to the Company. Theserates are in addition to
ISDN PRI and DS1 rates below. .

Monthlv Recurring Charges

12 Months
ICB

Monthly Recurring Charge
24 Months

ICB
36 MOHthS

ICB

Non-Recuninxz Charfzes

First Line
Each Add'l Line

12 Months
ICB
ICB

Non-Recurring Charge
24 Months

ICB
ICB

36 Montl'ls
ICB
ICB

Expedite Service Charge'
SBC/Pacific Bell

Per Ds1
ICB

Order Supplement Charge* First Change
ICB

Subsequent
Chalnge

ICB

Order Cancellation ChargeE"'°'!
Bookmark not dellnul.

Per DS1

ICB

3 Expedite Service Charges apply when customer requests installation of service in less time than normal installation
interval of 30 business days.
4 Order Supplement Charges apply when a change of the Requested Service Date is requested by customer. A
change of requested service date must be within 30 days of the previous requested service date. In no event will the
Company be obligated to accept more than three (3) changes to a requested service date. The service will be deemed
canceled upon the fourth (4) such request and applicable Grder Cancellation Charges will apply,

Issued: April 6, 2009
Issued by:
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SECTION 7 - ADVANCED SERVICES

7.2 Advanced Service Packages, (Cont'd.)

7.2.3 ISDN PRI Service with Unlimited Local Calliltlg and Bundled Toll/LD Service

ISDN PRI offers an array of value-added features, such as calling number identification and call-by-cadl
selection that enhance productivity. ISDN PRI is configured with 23 64 Kbps bi-directional B (Bearer)
channels and one 64 Kbps D (Data) channel. Unique to ISDN PRI is its ability to designate the D channel
to handle all of the signaling and call control requirements and leave the remaining 23 B channels &ee for
any mix of circuit-switched voice and data.

This product is offered under a 12, 24 or 36 month term agreement. Rates include unlimited local calling
for sent-paid, directly dialed calls. Rates do not include calling card calls, information type calls to Time
and Weather, 555, 700, 900, 976 ServiceS, Directory Assistance or any other type of Operator Handled call.

The Unlimited Local Calling and Bundled Toll/LD Service Products are o&'ered with six different
increments ofTol1/LD Minutes fUse: 5,000, 10,000, 15,000, 30,000, 50,000 and 100,000. Installation
charges are included in the monthly recurring charges. Regional Toll and Long Distance Services must be
PIC'd to the Company. .

ISDN PRI with Unlimited Local and Bundled 5.000 Long Distance MOU
This package includes unlimited local and 5,000 long distance minutes of use. Also included is Inbound
Calling Line D)-Name & Number & Call-by-Call Selection (ISDN PRI) long distance usage @5,000
MOUs (including regional toll). Usage over the selected LD package will be billed at $0.049 per minute.

12 Months
IC B

Monthly Recurring Charge
24 Months

ICB

36 Months
ICB

ISDN PRI vn'th Uinlinnited Local and Bundled 10.000 Long Distance MOU
This package includes unlimited local and 10,000 long distance minutes of use. Also included is Inbound
Celling Line ID-Name & Number & Call-by~Cal.l Selection (ISDN PRI) long distance usage @10,000
MOUs (including regional toll). Usage over the selected LD package will be billed at $0.049 per minute.

12 Months
IC B

Monthly Recurring Charge
24 Months

ICB

36 MOHthS
ICB

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg
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SECTION 7 - ADVANCED SERVICES

7.2 Advanced Service Packages, (Cont'd.)

ISDN PRI Service with Unlimited Local Calling and Bundled ToWLD Service, (Cout'd.)7.2.3
l

I

i

I

ISDN PRI with Unlimited L0€a_1 and B1]11d16d 15.000 Long Distance MOU
This package includes unlimited local and 15,000 long distance minutes of use. Also included is Inbound
Calling Line ID-Name & Number & CaLl1-by-Call Selection (ISDN PRI) long distance usage @15,000
MOUs (including regional toll). Usage over the selected LD package will be billed at $0.049 per minute.

I 12 Months
ICB

Monthly Recuninl Charge
24 Months 36 Months

ICB ICBl
ISDN PRI with Unlimited Local and Bundled 30.000 Lone Distance MOU
This package includes unlimited local and 30000 long distance minutes of use. Also included is Inbound
Calling.Line ID-Name & Number & Call-by-Call Selection (ISDN PRI) long distance usage @30,000
MOUs (including regional toll). Usage over the selected LD package will be billed at $0.049 per minute.

SBC/Pacific Bell Area
12 Months

ICB

Monthly Recurring Charge
24 Months

ICB
36 Months

ICB

ISDN PRI with Unlimited Local and Bundled 50.000 Lone Distance MOU ,
This package includes unlimited local and 50,000 long distance minutes fuse. Also included is Inbound
Calling Line ID-Name & Number & can-by-can Selection (ISDN PRI) long distance usage @50,000
MOUs (including regional toll). Usage over the selected LD package will be billed at $0.049 per minute.

12 Months
ICB

Monthly Reruning Charge
24 MOI1thS

ICB
36 Months

ICB

ISDN PRI with Unlimited Med and Bundled 100.000 Lone Distance MOU
This package includes unlimited 10cd and 100,000 long distance minutes fuse. Also included is Inbound
Calling Line ID-Name & Number & Call-by-Call Selection (ISDN PRI) long distance usage @ 100,000
MOUs (including regional toll). Usage over the selected LD package will be billed at $0.049 per minute.

12 Months
ICB

Monthly Recurring Charge
24 Months

ICB
36 Months

ICB

Issued: April 6, 2009
Issued by:
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SECTION 7 - ADVANCED SERVICES

7.2 Advanced Service Packages, (Cont'd.)

7.2.4 Digital DS-1 PBX Service with Unlimited Local Calling and Bundled Toll/LD Service

This service provides a trunk side DSI electrical interface &om the customer's digit PBX system to a
digital port on a local Company switch for the origination and termination of calls. Tragic to and from die
digital PBX can be received or dialed directly &om any PBX station without the need for an attendant.

These digital trunks deliver a high-speed DSI (Tl) connection between your PBX and the Company
network There are up to 24 channels on one facility, each of which can be used to place or receive calls.
This multi-channel capability dramatically reduces the need for additional PBX circuit cards.

Each of these products is tiered under a 12, 24 or 36 month term agreement. Rates include unlimited local
calling for sent-paid, directly dialed calls. Rates do not include calling card calls, information type calls to
Time and Weather, 555, 700, 900, 976 Services, Directory AsSistance or any other type of Operator
Handled ¢a11_

The Digital DS-1 PBX Service with Unlimited Local CalliNg and Bundled Toll/LD Service Products are
offered with six different increments ofToll/LD Minutes of Use: 5,000, 10,000, 15,000, 30,000, 50,000 and
100,000. Installation charges are included in the monthly recurring charges. Regional Toll and Long
Distance Services must be PIC'd to the Company.

i

ISDN DSI with Unlimited Local and Bundled 5.000 Lone Distance MOU
This package includes unlimited local and 5,000 long distance minutes fuse. Also included is Inbound
Calling Line ID-Name & Number and long distance usage @5,000 MOUs (including regional toll). Usage
over the selected LD package will be billed at $0.049 per minute.

12 Months
ICB

Monthly Recurring Charge
24 Months 36 Months

ICB ICB

ISDN DSl with Unlimited Local and Bundled 10.000 Lone Distance MOU~
This package includes unlimited local and .10,000 long distance minutes of use. Also included is Inbound
Calling Line ID-Name 8: Number and long distance usage @10,000 MOUs (including regional toll).
Usage over the selected LD package will be billed at $0.049 per minute.

12 Months
ICB

Monthly Recurring Charge
24 Months

ICB
36 Months

ICB

|

|

1
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SECTION 7 _ ADVANCED SERVICES

7.2 Advanced Service Packages, (Cont'd.)

7.2.4 Digital DS-1 PBX Service with Uxllinxited Local Calling and Bundled Toll/LD Service, (Cont'd.)

ISDN DS1 with unlimited Local and Bundled 15.000 LOI12 Distance MOU
This package includes unlimited local and 15,000 long distance minutes of use. Also included is Inbound
Calling Line ID-Name & Number and long distance usage @ 15,000 MOUs (including regional toll).
Usage over the selected LD package will be billed at $0.049 per minute.

12 Months
ICB

Monthly Reruning Charge
24 Months 36 Months

ICB ICB

ISDN DS1 with Udimited Local and Bundled 30.000 Lone Distance MOU
This package `mc1udes unlimited local and 30000 long distance minutes of use. Also included is Inbound
Calling Line ID-Name & Number and long distance usage @30,000 MOUs (including regional toll).
Usage over the selected LD package will be billed at $0.049 per minute.

12 Months
ICB

Monthly Recurring Charge
24 Months 36 Months

ICB ICB

ISDN DSI with Unlimited Local and Bundled 50,000 Long Distance MOU
This package includes unlimited local and 50,000 long distance minutes of use. Also included is Inbound
Calling Line ID-Name & Number and long distance usage @50,000 MOUs (including regions toll).
Usage over the selected LD package will be billed at $0.049 per minute.

12 Months
ICB

Monthly Recurring Charge
24 Months

ICB
36 Months

ICB

ISDN DS1 with Unlimited Local and Bundled 100.000 LOI12 Distance MOU
This package includes unlimited local and 100,000 long distance minutes of use. Also iNcluded is Inbound
Calling Line ID-Name & Number and long distance usage @ 100,000 MOUs (including regional toll).
Usage over the selected LD package will be billed at $0.049 per minute. .

12 Months
ICB

Monthly Recurring Charge
24 Months 36 Months

.ICB ICB

A
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SECTION 7 - ADVANCED SERVICES

7.2 Advanced Service Packages, (Cont'd.)

7.2.5 ISDN BRI Service

ISDN BRI (Basic Rate Interface) uses standard "twisted pair" cables and is nearly three times faster than a
56K dial up line. ISDN PRI (Primary Rate Interface) uses a 1.544 Mbps digital transport facility (T1). Both
services prow'de the superior clarity of digital transmission, a high-speed data interface and sufficient
bandwidth capacity to M811 your current and future communication needs.

ISDN BRI consists of two 64 Kbps B (Bearer) channels and one 16 Kbps D (Data) channel. Each B

channel has the ability to integrate voice, data, image and video. The B channels may be kept separate or
bonded together to deliver 128 Kbps.

Monthlv Recurring Charges
Monthly Recurring

ChB!'g€5

ISDN Basic Exchange Digital Line, each
ISDN Basic Exchange Circuit Switched Voice

$10.00

First Lj]BC
Second Line

ISDN Basic Exchange Circuit Switched Data, each
ISDN Basic Exchange Alternate Circuit Switched
Voice/Data,each

N a
2.00
2.00
2.00

5 These ISDN BRI rates are a supplement to individual Message Rate Service. a
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SECTION 7 ... ADVANCED SERVICES

7.2 Advanced Service Packages, (Cont'd.)

7.2.6 Digital Centrex Service

Digital Centrex Service delivers superior performance, PBX-like functionality including abbreviated
dialing, and is compatible with many telephone sets. Each user has a unique seven-digit direct telephone
number and customized features. The service is affordable, power failure safe and provides a scalable
platform for future growth and technology.

Monthlv Recurring Charges
Contract Length Monthly Recurring Charge

12 months - Assunhe Dial 9
12 months
24 months
36 months
60 months
84 months

26.61
23.15
21.05
17.59
16.51
15.80

NOTES FOR ALL ADVANCED SERVICES: Availability of services must be verified with the Company based
on customer address and NPA-NXX. Rates do not included FCC End User Charge, FCC Port Charge, or other
surcharges and taxes. Minimum service period is 12 months. If service is cancelled prior to the end of the contract, a
termination charge will be calculated as follows: a. The average of the sum of all line charges on three previous
Company invoices to the customer (excluding taxes) multiplied by the number of months remaining in the term
agreement. .

|
I

:

I
|
I
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SECTION s s SPECIAL ARRANGEMENTS

8.1 Individual Case Basis UCB) Arrangements

Arrangements will be developed on a case-by-case basis in response to a bona fide special request from a
Customer or prospective Customer to develop a competitive bid for a service not generally o8lered under
this tariff Rates quoted in response to such competitive requests may be different than those specified for
such semlces in this tariff ICB rates will be offered to the Customer in writing and on a nondiscriminatory
basis.

ICB will be filed with the Communications Division of the Commission.

l
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SECTION 9 - PROMOTIONAL OFFERINGS

9.1 Special Promotions

The Company may, from time to time, offer services `m this Tariff at special promotional rates and/or
terns. Such promotional arrangements sba11 be filed with the Commission when so required A11 rates and
terms contained in this Tariff shall continue to apply unless specifically addressed in the promotional
agreements.

Y

i
| Issued: April 6, 2009

Issued by:
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MONTHLY
RATE

• Per individual Hat rate residence line with
three features

$12.81

• Per additional flat rate residence line with
three features

15.99

MONTHLY
RATE

• Per individual flat rate residence line with
three features

$19.81

• Per additional flat rate residence line with
knee f€E10.ll'8S

22.99
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SECTION 10 - CURRENT PRICE LIST

10.1 Basic Services and Rates

10.1.1 Network Exchange Bundled Service

A. Arizona Home Edition - Standard Service

Arizona Home Edition will be provided at the following rates:

B. Arizona Home Edition - Deluxe Service

Arizona Deluxe Edition will be provided at the following rates:

|
I
i
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SECTION 10.0 - CURRENT PRICE LIST, (CONT'D.)

10.1 Basic Services and Rates, (Cont'd.)

10.1.1 Network Exchange Bundled Service, (Cont'd.)

D. Business A La Carte Service

Business A La Cane service is targeted at small business Customers and provides options
based on the Customers calling patterns and estimated usage. Customers who subscribe
to this service must designate Broadvox-CLEC as the presubscribed carrier for local
calling concurrent with enrollment for this service. Business A La Carte provides
Customers with the option of selecting Broadvox-CLEC for toll services.

1

I

Med Exchange Service
E
Ii

Local Access Line

Local Bus'mess Line
Monthly Rate, per line $30.40

Service Connection Fee, one-time charge per line'
Per Line $42.50

PBX Trunk

Monthly Rate $38.51

Service Connection Fee, one-time charge per line'
Per Line $56.00

Service Connection fee is waived for those customers who retain their existing telephone number when
switching their service to Broadvox-CLEC. The charge will apply if additional lines are transferred to
Broadvox-CLEC after the initial order.

*

Service Connection fee is waived for those customers who retain their existing telephone number when
switching their service to Broadvox-CLEC. The charge will apply if additional lines are transferred to
Broadvox~CLEC after the initial order.

Issued: April 6, 2009
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MONTHLY
RATE

Per individual or additional Hat rate business line $39.99

MONTHLY
RATE

Per individual or additional Hat rate business line $49.99
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SECTION 10.0 _ CURRENT PRICE LIST, (CONT'D.)

10.1 Basic Services and Rates, (Cont'd.)

10.1.1 Network Exchange Bundled Service, (Cont'd.)

D. Arizona Business Edition - Standard Service

Arizona Business Edition - Standard Service will be provided at the following rate:

E. Arizona Bus'mess Edition - Deluxe Service

ArizonaBusincssEdition-Deluxewillbeprovidedatthefollowingrate:

Effective: May 6, 2009
!
I
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SECTION 10.0 - CURRENT PRICE LIST, (CONT'D.)

10.1 Basic Services and Rates, (Cont'd.)

10.1.2 Direct Inward Dial (D]])) Service

M onthlv
Recunine

Dm Numbers
Block of 20 DID Numbers
Individual DID Number

DID Tnpk Termination

3.00
0.15
45.00

10.1.3 Advanced Services

RESERVED FOR FUTURE USE

i
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SECTION 10.0 - CURRENT PRICE LIST, (CONT'D.)

10.2 Miscellaneous Services and Rates

10.2.1 Service Order and Change Charges

Non-recurring charges apply to processing Service Orders for new service and for changes in
service.

Residence Business

$27.50
$89.99
$75.00

$42.50
$49.99
$49.99

Service Order Charges
Primary and Secondary Service Connection Charge*
Transfer of Service Charge, Primary Line
Transfer of Service Charge, Secondary Line
Technician Dispatch Charge (or .

Trouble Isolation Charge)
Service Order Charge .
Premises Visit Charge, 'first 15 minutes
Premises Visit Charge, add'l 15 minutes

$69.99
10.00
60.00
30.00

$79.99
22.00
60.00
30.00

Change Order Charges:
Telephone Number Change Order $10.00 $10.00

Feature or Feature Pack Change Order
Toll Restriction Fee Order
Listing Change Charge
Home Edition Change Charge

$10.00
$10.00
$10.00
$10.00

$10.00
$10.00
$10.00
$10.00

Record Change Charszes:

Record Order Charge 8.50 22.00

Miscellaneous Charges

Duplicate Invoice
Call Detail Report

$5.00
$5.00

$5.00
$5.00

*

This charge not applicable where a Service Connection Fee is listed for a specific service such as Network
Bundled Service. See Section 10.1.1 for Network Bundled Service nonrecurring charges.

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115



BROADVOX-CLEC. LLC Arizona TariffNo. 2
Original Page 122

SECTION 10.0 - CURRENT PRICE LIST, (CONT'D.)

10.2 Miscellaneous Services and Rates, (Cont'd.)

10.2.2 RESERVED FOR FUTURE USE

\

l 1

|

.
3

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115



BROADVOX-CLEC. LLC Arizona Tariff No. 2
Original Page 123

SECTION 10.0 - CURRENT PRICE List, (CONT'D.)

10.2 Miscellaneous Services and Rates, (Cont'd.)

10.2.3 Restoration of Service

Per occasion, per line

Residence
$25.00

Business
$55.00

10.2.4 Temporary Suspension/Restoration of Service

Nonrecurring charge, per line suspended
Recurring charge, per line suspended

Residence Business
$10.00 $27.50
50% ofregular service rates

Nonrecurring charge, per line restored s10.00 $27.50

10.2.5 Public Telephone Surcharge

Rate Per Call: $0.75

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115

I



Residential Business

FEAT URE Monthly Monthly

Speed Calling
8 Number 1.75 2.50

30 Number 2.50 4.00

Call Forwarding
Variable 2.50 4.30

Busy Line (Expanded) 0.30 2.50

Busy Line (Overflow) 0.30 4.00
Busy Line (Pro~ amiable) 1.60 7.50

Don't Answer 0.65 3.50
Don't Answer (Expanded) 0.65 3.50
Don't Answer (Pro~ ..| u able) 2.10 4.00

Busy Line/Don't Answer 0.85 5.00

Busy Line (External)/DA 0.85 5.00

Call Rejection 4.00 4.00

Call Waiting 2.50 7.00

Call Transfer 5.50 5.50

Caller ID
Name and Number 5.00 7.45

Number 5.00 7.45

Continuous Redial 2.25 3.00

Distinctive Alert 0.08 0.75

Hot Line 1.75 1.75

Priori Call 2.25 3.00
Remote Access Forwarding 3.45 7.25

Selective Call Forwarding 2.25 3.00

Residential Business

FEAT URE Per Use Monthly Per Use Monthly

Call Tracing - per use $2.00 N/A $2.00 N/A
Repeat Call - per use $0.75 $2.25 $0.75 $3.00

Return Call - per use $0.75 $2.70 $0.75 $2.50

Three-Way Calling, | ~r use $0.75 $2.50 $0.75 $3.50

BROADVOX-CLEC, LLC Arizona Tariff No. 2
Original Page 124

SECTION 10.0 l CURRENT PRICE LIST, (CONT'D.)

10.2 Miscellaneous Services and Rates, (Cont'd.)

10.2.6 Optional Calling Features

Per Use Features

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertéburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115



BROADVOX-CLEC, LLC Arizona TariffNo. 2
Original Page 125

SECTION 10.0 - CURRENT PRICE LIST, (CONT'D.)

10.2 Miscellaneous Services and Rates, (Cont'd

10.2.7 Directory Assistance Services .

A. Basic Directory Assistance

Local Directory Assistance
Direct dialed (in excess of allowance)
Via operator (no allowance)

Per quo
$1.15
$1.50

B. Directory Assistance Call Completion
Per completed call $0.50

c. National Directory Assistance
Direct dialed $1.50

r

!

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

9

1
|

Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115|i

1
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BROADVOX-CLEC, LLC Arizona Tariff No. 2
Original Page 126

SECTION 10.0 - CURRENT PRICE LIST, (CONT'D.)

10.2 Miscellaneous Services and Rates, (Cont'd.)

10.2.8 Local Operator Service

Local and IutraLATA Per Call Service Charges:

Customer Dialed Calling Card
Customer Dialed/Operator Assisted Calling Card
Collect
Third Party Billed
Person-to-Person

$2.00
$3.00
$1.30
$1.30
$3.50

10.2.9 Busy Line Verification and Emergency Interrupt Service

Busy Line Verification, per request
Emergency Interruption

PercaLIl
$2.25
$3.00

I

|
|
1
|
|

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115



BROADVOX-CLEC, LLC Arizona TariffNo. 2
Original Page 127

SECTION 10.0 - CURRENT PRICE LIST, (CONT'D.)

10.2 Miscellaneous Services and Rates, (Cont'd.)

10.2.10 Directory Listing Service

prime Listings
Per Month
$0.00

Change in PHIHHBYY Listing
Business, each
Resideren. each

Additional Listings
Business, each
Residence, each

$2.50
$1.25

Nonlisted Service
Business, each
Residence, each

$1.20
$1.30

Nonpublished Service
Business, each
Residence, each

$1.55
$1.65

Toll-Free Directory Listings, each
Business, each
Residence, each

$15;00
N/A

Straight Line Under Listings
Business, each
Residence, each N/A

$2.00

Captions and Subcaptions Listings
Business, each
Residence, each

$2.00
N/A

0

For n°m==<=vrrin~s charges associated with a customer-inidaxed change in a.di1:ectory listing, see Section
10.2.1 Off his tariff.

Effective: May 6, 2009
i Issued: April 6, 2009

Issued by: Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115

l
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BROADVOX-CLEC, LLC Arizona TariffNo. 2
Original Page 128

SECTION 10.0 - CURRENT PRICE LIST, (CONT'D.)
I
|

9 10.2 Miscellaneous Services and Rates, (Cont'd.)

10.2.11 Carrier Presubscription

Nonrecurring Charges

Per business or residence line, Urunk, or port: $5.00

10.2.12 Intercept Referral Service

Basic Intercept Service is provided at no charge.

New Number Referral Service is provided at no charge.

Split Referral Intercept Service

Three months
Six months
Nine months
Twelve months

Bus'mess
$125.00
$245.00
$365.00
$490.00

Residence
$40.00
n/a
n/a
n/a

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009

. Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
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BROADVOX-CLEC, LLC Arizona TaLti5INo. 2
Original Page 129

SECTION 10.0 _ CURRENT PRICE LIST, (CONT'D.)

10.2 Miscellaneous Services and Rates, (Cont'd.)

101,13 Tall Restriction Service

I
i Residence

$6.00Nonrecurring charge, per line
Monthly, per line

Bll8°l_ll855

$27.50

$5.00

10.2.14 900 Service Access Restriction

Nonrecurring charge, per line
Monthly rate, per line

Residence
$0.00
$0.00

Business
$0.00
$0.00

10.2.15 Blocking for 10XXX1+/10XXX011+

Per line or trunk arranged

Nonrecurring
Charge
$3.00

Monthly
Rate
$0.10

10.2.16 Returned Check Charge

Per dishonored check retimed $25.00
i

Issued: April 6, 2009
Issued by:

Elective: May 6, 2009
Alex Gertsburg

Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115
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C- Legal Notice

Will be submittal when Docket No. Assigned by Cormnission.
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SECTION "D"

Confidential Financial Information will be provided to Staff.



1

n
l

9

:

I

1

'§3\\§8*§\§>\\,

Lance J.M. Steinhart, P.C.
1720 Windward Concourse

Suite 115
Alpharetta, Georgia 30005 4+

Also Admitted in New York
and Maryland

Telephone:(770) 232-9200
Facsimi1e:(770) 232-9208

Email: lsteinhart@telecomcounsel.com

December 7, 2009

VIA OVERNIGHT DELIVERY

t

Arizona Corporation Commission

Docket Control
Arizona Corporation Commission
1200 W. Washington Street
Phoenix, Arizona 85007
(602) 542-2237

DOCKETED
DEC 82009

Re : Broadvox-CLEC, LLC
Docket No. T-20666A-09-0173 l oocx'§ré6.

Dear Sir/Madam:

3

Enclosed please find for filing an original and thirteen (13) copies of Broadvox-
CLEC, LLC' s responses to the Commission' s request for information in Broadvox-
CLEC, LLC' s Appl icat ion and Peti t ion for Cert i f icate of  Publ ic Convenience and
Necessity to Provide Competitive Intrastate Telecommunications .

I have also enclosed an extra copy of this letter to be date stamped and returned to
me in the enclosed, self-addressed, postage prepaid envelope .

If you have any questions or if I may provide you with additional information,
please do not hesitate to contact me.

Respectfully sue d,

8
xo

Lane , ~. Steinhart
A 84 for Broadvox-CLEC, LLC

x>
3 ?\|
ca n
c'> £8
:x :asre '.3

P?

CC : Alecia Monroe

0
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Michael W. Patten, Esq. - Via email

c°:»
r"r"I
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I
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U
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_:r:

Armando Fimbres, Utilities Division - Via email to: AFimbres@azcc.gov »
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ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

STF 1.1 Please confirm that Broadvox does not seek authority to provide Facilities-
Based Long Distance Communications services?

RESPONSE: Broadvox is not seeking authority
Based Long Distance Communication services.

to provide Facilities-

All Contacts Providing Information/Response for the above question:

l

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: js1ater@infotelecom.us
Telephone Number: (216)373-4623

1
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ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

i
l
i

STF 1.2 Section (A-11) of Broadvox's CC&N application responds specifically to
'complaint' proceedings. Has Broadvox been involved in any investigations
or inquiries before any state or federal regulatory commission, administrative
agency, or law enforcement agency during the last 24 months? If yes, please
explain:

1

2

the nature of such proceedings, and
the current status of such proceedings.

RESPONSE: No.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 441 15
E-Mail: jslater@infote1ecom.us
Telephone Number: (216)373-4623

2
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ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

STF 1.3 Section (A-18) of Broadvox's CC&N application states that service approval
has been received in Colorado, Idaho, Indiana, Iowa, Kentucky, New Jersey,
Rhode Island, Vermont and Washington. Section (A-19) of Broadvox's
CC&N application states that services are not yet being provided in any states.

Please confirm that Staff will be notified as soon as possible should Broadvox
begin providing services in any state before a decision is reached by the
Arizona Corporation Commission ("Commission") in this matter.

RESPONSE: Staff will be notified as soon as possible should Broadvox
begin providing services in any state before a decision is reached by the
Arizona Corporation Commission ("Commission") in this matter.

r

A11 Contacts Providing Information/Response for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 441 15
E-Mail: jslater@infote1ecom.us
Telephone Number: (216)373-4623

3
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ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

STF 1.4 Broadvox's financial reports are labeled 'Broadvox, Inc. & Subsidiaries i
Does Broadvox have any subsidiaries operating in Arizona? If yes, please
provide:

2
z

x

i

x
|
|
i
I

I
2

the corresponding names, and
briefly explain their business role.

RESPONSE: At December 31, 2008, Broadvox, Inc.'s subsidiaries
included Broadvox, LLC, BroadvoxGo!, LLC, Broadvox-CLEC, LLC,
and Origination Technologies, LLC. Since December 31, 2008, Broadvox,
Inc. has also created a subsidiaries called Brivia Acquisition, LLC, , and
the Broadvox Holding Co., LLC (which now holds Broadvox-CLEC,
LLC). Attached is a chart of the current Broadvox, Ire. corporate
structure.

These subsidiaries include operating businesses providing VoIP services,
and which perform marketing activities in Arizona; some may also
purchase information services, and other goods and services used in the
businesses, from Arizona vendors.

I

I
i
I
|

All Contacts Providing Information/Response for the above question:

i

i
|

i
I

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 441 15
E-Mail: js1ater@infote1ecom.us
Telephone Number: (216)373-4623

4
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ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

|
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All Contacts Providing Information/Response for the above question:

|
| Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us
Telephone Number: (2 l6)373-4623
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ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS To

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009l
I

STF 1.5 Section (B-3) of Broadvox's CC&N application states Broadvox will rely on
the financial resources of its Parent.

Please provide an organization chart that illustrates the linkages among the
Parent and all subsidiaries.

RESPONSE: Please see response to STF 1.4.

All Contacts Providing InformatioWResponse for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 441 15
E-Mail: jslater@infotelecorn.us
Telephone Number: (216)373-4623

6
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ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS To

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009
F
g

STF 1.6 Does Broadvox intend to deploy a facilities-based local exchange network or
any elements of a facilities-based local exchange network? If yes, please
explain if the network or network elements will be based on traditional
wireline or voice over the internet protocol ("VoIP") technology.

RESPONSE: Broadvox does not intend to deploy a facilities-based local
exchange network or any elements of a facilities-based local exchange
network in Arizona.

r

A11 Contacts Providing Information/Response for the above question;

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: js1ater@infote1ecom.us
Telephone Number: (2 la) 373-4623

7



ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

STF 1.7 Please provide a summary of the business experience for the Chief Executive
Officer and all direct reports.

RESPONSE :

Andre Temnorod- Chairman & Chief Executive Officer

Building on 12 years of executive management experience, Mr. Temnorod
has excelled in business operations and the high tech industry. Mr.
Temnorod is the strategy behind the Broadvox vision to be a leader in the
telecommunications world, as well as its wholesale long-distance
deployment and its initiative in the hosted Centrex and converged
communications efforts.

Prior to founding Broadvox, Mr. Temnorod served as the Chief Executive
Officer of Newell Communications, a leader in VoIP (purchased by
COUNSEL Communications in 2001). Mr. Temnorod then served as
Chief Technology Officer at Unicent Technologies, where he spearheaded
the research and deployment testing of early VoIP initiatives.

Mr. Temnorod is among the most respected VoIP technology leaders in
the market today. He has been featured in numerous professional forums
in print, video and as a guest speaker on a variety of panels.

All Contacts Providing InformatioWResponse for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecomus
Telephone Number: (216)373-4623

8
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ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS To

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

Eugene Blumin- Chief Operating Officer

Mr. Blur in has more than 15 years of experience in the technology field
and has held a range of executive positions in senior management,
operations and finance related roles.

I

I

I

Eugene S. Blur in is Chief Operating Officer and Co-Founder of
Broadvox. Utilizing his vast experience in operations, sales and finance,
Mr. Blur in is now focused on day to day operations with significant
involvement in customer and vendor relationships. Prior to Broadvox,
Mr. Blur in was co-founder of Newell Communications and served as
Director of Carrier Relations. Newell Communications was sold to
COUNSEL Communications in 2001. Prior to Newell Communications,
Mr. Blur in served as President and COO of Unicent Technologies, a 100
million dollar privately held PC and communications company.

Alex Gertsburg- Corporate Secretary

Mr. Gertsburg handles and supervises all of the company's legal work.
Prior to joining Broadvox, Mr. Gertsburg's primary legal focus was
business litigation with the law Firms of Calfee, Halter & Griswold LLP
in Cleveland, and Roetzel & Andress LPA in Akron. In both firms, he
worked with closely-held, publicly-traded and foreign clients in
developing strategies to resolve complex and diverse legal disputes, both
inside and outside the courtroom. He also dedicated a significant amount
of his practice to First Amendment, antitrust, real estate and commercial
disputes.

I

E
|

I

|
i

|

A11 Contacts Providing Information/Response for due above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us
Telephone Number: (216)373-4623

9



ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS To

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

Jeff Slater- President

Prior to joining Broadvox-CLEC, Mr. Slater held several executive
positions including: Vice President of Planning of CIMCO
Communications a Chicago CLEC; President of Cedar Valley
Communications, a Texas CLEC; Executive Vice President of TotalTel
USA a large East Coast IXC; and Corporate Director of Product
Development for LCI International, a Midwestern facilities-based
carrier. In addition, Mr. Slater was the President of JTek Systems, Ltd, a
management consulting company he founded providing executive
management, business development, operations management, and
strategic planning services to local, national and international
telecommunications carriers.

A11 Contacts Providing Information/Response for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecorrLus
Telephone Number: (216)373-4623

10 1
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ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

l
J

I
|

STF 1.8

\

Section 2.15 of Broadvox's proposed tariff 1 contains a maximum returned
check charge of $25 and a current returned check charge of $25 in Section 4.5.
Section 2.5.2.F of the proposed tariff 2 contains a maximum retuned check
charge of $35 and a current returned check charge of $25 in Section 10.2.16.
Please:

1

2

justify why a $35 maximum returned charge is appropriate in tariff 2
versus a $25 maximum returned check charge in tariff 1, or
submit a revision for tariff 2 that revises the maximum returned check
charge to $25.

RESPONSE: See attached replacement page 20 to Arizona CC Tariff No.
1 to reflect maximum returned cheek charge of $25.00.

|

;

i
l

|
|

All Contacts Providing Information/Response for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us
Telephone Number: (216)373-4623

11



-i
|
I
|

BROADVOX-CLEC, LLC ORIGINAL SHEET 20
ARIZONA CC TARIFF no. 1

2.12 Collection Costs

|
|

i

|

In the event Company is required to initiate legal proceedings to collect any
amounts due to Company for regulated or non-regulated services, equipment or
facilities, or to enforce any judgment obtained against a Customer, or for the
enforcement of any other provision of this tariff or applicable law, Customer shall,
in addition to all amounts due, be liable to Company for all reasonable costs
incurred by Company in such proceedings and enforcement actions, including
reasonable attorneys' fees, collection agency fees or payments, and court costs. In
any such proceeding, the amount of collection costs, including attorneys' fees, due
to the Company, will be determined by the court.

2.13 Taxes
A11 federal, state and local taxes, assessments, surcharges, or fees, including sales
taxes, use taxes, gross receipts taxes, and municipal utilities taxes, are billed as
separate line items and are not included in the rates quoted herein.

2.14 Late Charge
If any portion of the payment is not received by the Company, or if any portion of
the payment is received by the Company in iiunds that are not immediately
available, within twenty (20) days of the mail date on the bill, then a late payment
penalty shall be due the Company. The late payment penalty shall be that portion
of the payment not received by the date due minus any charges billed as local
taxes multiplied by l.5%.

2.15 Returned Check Charge
A fee of $25 will be charged whenever a check or draft presented for payment for
service is not accepted by the institution on which it is written.

2.16

I

Reconnection Charge
A reconnection fee of $25 per occurrence will be charged when service is
reestablished for Customers which have been disconnected due to non-payment.
Payment of the reconnection fee and any other outstanding amounts will be due in
full prior to reconnection of service.

|

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115
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ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS To

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

|
1

8
1

STF 1.9 Section 2.5.2.E of Broadvox's proposed tariff 2 states that a late payment
charge will not apply until a payment is late by more than 20 days. Section
2. 14 of the proposed tariff 1 does not contain a 20 day grace period. Please:¢

»

1

2

explain why the 20 day grace period should not be included in both
tariffs, or
provide a revision for tariff 1 that includes a 20 grace period.

RESPONSE: See attached replacement page 31 to Arizona CC Tariff No.
2 to reflect 20 grace period.

I

|
|

i
!

A11 Contacts Providing Information/Response for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infote1ecom.us
Telephone Number: (216)373-4623

I
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BROADVOX-CLEC, LLC Arizona Tariff No. 2
Original Page 31
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.5 Payment Arrangements, (Cont'd.)

2.5.2 Billing and Collection of Charges, (Cont'd.)

c. When service does not begin on the first day of the month, or end on the last day of the
month, the charge for the fraction of the month in which service was furnished will be
calculated on a pro rata basis. For this purpose, every month is considered to have thirty
(30) days.

D. Billing of the Customer by the Company will begin on the Service Commencement Date,
which is the first day following the date on which the Company notifies the Customer
that the service or facility is available for use, except that the Service Commencement
Date may be postponed by mutual agreement of the parties, or if the service or facility
does not conform to standards set forth in this tariff or the Service Order. Billing accrues
through and includes the day that the service, circuit, arrangement or component is
discontinued.

E. If any portion of the payment is not received by the Company, or if any portion of the
payment is received by the Company in funds that are not immediately available, within
twenty (20) days of the mail date on the bill, then a late payment penalty shall be due the
Company. The late payment penalty shall be that portion of the payment not received by
the date due minus any charges billed as local taxes multiplied by l.5%.

F. The Customer will be assessed a maximum charge of twenty-five ($25.00) for each check
or other payment type submitted by the Customer to the Company that a bank or financial
institution refuses to honor. See Section 10, Page 9 for current charges.

G. A reconnection fee of $25 per occurrence will be charged when service is reestablished
for Customers which have been disconnected due to non-payment. Payment of the
reconnection fee and any other outstanding amounts will be due in 6.111 prior to
reconnection of service.

l

l
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Issued: April 6, 2009
Issued by:

Effective: May 6, 2009
I

I

1 Alex Geltsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115



ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

STF 1.10 Section 2.16 of Broadvox's proposed tariff 1 contains a reconnection charge
of $25. The proposed tariff 2 does not contain a reconnection charge. Please:

1

2

explain why the Commission should approve a reconnection charge in
either tariff, or
provide a revision for tariff l that removes the reconnection charge.

RESPONSE :
change.

See attachment to STF 1.8 response reflecting requested

.

.

I
!

|
|

All Contacts Providing Information/Response for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infote1ecomus
Telephone Number: (2 l6) 373-4623
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ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

STF 1.11 The language in Section 3.2, top of page 23, in Broadvox's proposed tariff 1 is
unclear. Please:

1 - review the language and provide an explanation, or
2 - submit revised tariff 1 information as needed.

RESPONSE: See attached replacement page 22 to Arizona CC Tariff No.
1 to reflect revised language.

A11 Contacts Providing InformatioWResponse for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 441 15
E-Mail: jslater@infote1ecom.us
Telephone Number: (216)373-4623

14
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BROADVOX-CLEC, LLC ORIGINAL SHEET Hz
ARIZONA CC TARIFF no. 1

i
!

1

3.1.3

I
I

!
i
I

!

Timing begins when the called station is answered and two way
communication is possible, as determined by standard industry
methods generally in use for ascertaining answer, including
hardware answer supervision in which the local telephone
company sends a signal to the switch or the software utilizing
audio tone detection. Recognition of answer supervision is the
responsibility of the Underlying Carrier. Timing for each call ends
when either party hangs up. The Company will not bill for
uncompleted calls.

3.2 Customer Complaints and/or Billing Disputes

Customer inquiries or complaints regarding service or accounting may be made in
writing or by telephone to the Company at:

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 441 l5
(877)884-6597

Any objection to billed charges should be reported promptly to the Company. The
Customer should notify the Company of any disputed items on an invoice within
thirty (30). In the event of a dispute between the customer and the utility
respecting any bill, the utility may require the customer to pay the undisputed
portion of the bill to avoid discontinuance of service for nonpayment. The utility
shall make such investigation as may be appropriate to the particular case and
report the result thereof to the customer. In the event the dispute is not reconciled,
either party may make application to the Commission for review and disposition
of the matter.

I

I
I
i

Where overfilling of a subscriber occurs, due either to Company or subscriber
error, no liability exists which will require the Company to pay any interest,
dividend or other compensation on the amount overfilled.

ISSUE DATE: April 6, 2009
ISSUED BY:

EFFECTIVE DATE: May 6, 2009
Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115
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ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

l
l

STF 1.12 Section 4.8 of Broadvox's proposed tariff 1 is entitled 'Universal Service
Fund Assessment & Presubscribed Interexchange Carrier Charge'. The
section language does not specific the amount of the corresponding charges or
the methods by which such charges will be calculated. Please:

1

2

clarify the language and provide revised tariff information, or
delete the section and provide revised tariff information.

RESPONSE: See attached replacement page 31 to Arizona CC Tariff No.
1 to ref lect  delet ion of  Universal Service Fund Assessment &
Presubscribed Interexchange Carrier Charge language.

1

I

|

I

| A11 Contacts Providing InformatioWResponse for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: js1ater@infote1ecom.us
Telephone Number: (216)373-4623

15
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BROADVOX-CLEC, LLC ORIGINAL SHEET 31
ARIZONA CC TARIFF no. 1

4.7 Pavphone Dial Around Surcharge

A dial around surcharge of $.60 per call will be added to any completed intrastate toll
access code and subscriber toll-free 800/888 type calls placed from a public or semi-
public polyphone.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115



ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

STF 1.13 Section 4.9 of Broadvox's proposed tariff 1 is entitled 'Carrier Cost Recovery
Charge'. The section contains a charge whichStaff does not believe typical in
AZ tariffs. Please:

1

2

2

provide the names of (2-3) providers in Arizona utilizing this charge,
provide the corresponding tariff references of (2-3) providers in Arizona
utilizing this charge, or
delete the section and provide revised tariff information.

RESPONSE: See attachment to STF 1.12 response reflecting requested
change.

All Contacts Providing Information/Response for the above question:

|
E
|
|

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: js1ater@infote1ecom.us
Telephone Number: (216)373-4623 l

16
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ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

1

l

STF 1.14 Section 5.4 of Broadvox's proposed tariff 1 contains a Directory Assistance
maximum charge of$1.50. Please:

r

r 1

2 l»

explain how this charge is reasonable compared to the $1.15 maximum of
Qwest Corporation for Directory Assistance with Call Completion, or
submit a revision for tariff 1 that reduces the maximum to the current
charge in Broadvox's proposed tariff l, section 4.4.

RESPONSE: See attached replacement page 32 to Arizona CC Tariff No.
1 to reflect maximum charge of $1.50.

A11 Contacts Providing Information/Response for the above question:
r

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 441 15
E-Mail: jslater@infote1ecom.us
Telephone Number; (216)373-4623

17
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BROADVOX-CLEC, LLC ORIGINAL SHEET 32
ARIZONA CC TARIFF NO. 1

K

|

SECTION 5 - MINIMUM/MAXIMUM RATES

5.1 1 + Dialing

$0.04 per minute Minimum

$0.25 per minute Maximum

5.2 Toll-Free Service

$0.04 per minute Minimum

$0.25 per minute Maximum

5.3 Travel Cards

$0.04 per minute Minimum

$0.25 per minute Maximum

5.4 Directorv Assistance

$0.50 Minimum

$1.15 Maximum

5.5 Pavphone Dial Around Surcharge

$0.35 Minimum

$0.60 Maximum

ISSUE DATE: April 6, z009
ISSUED BY:

EFFECTIVE DATE: May 6, 2009
Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115
1

1
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ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS To

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

STF 1.15 Section 5.7.4.A of Broadvox's proposed tariff 2 contains a direct dialed (in
excess of allowance) Directory Assistance maximum charge of $2.00.
Please:

1

2

explain how this charge is reasonable compared to the $1 .15 maximum of
Qwest Corporation for Directory Assistance with Call Completion, or
submit a revision for tariff 2 that reduces the maximum to the current
charge in Broadvox's proposed tariff 2, section 10.2.7,A.

RESPONSE: See attached replacement page 88 to Arizona CC Tariff No.
2 to reflect the maximum charge of $1.15.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecomus
Telephone Number: (216)373-4623

I

I
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BROADVOX-CLEC, LLC Arizona Tariff No. 2
Original Page 88

..w.~ -

SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)
i

5.7 Directory Assistance Services, (Cont'd.)

5.7.4 Maximum Rates

A. Basic Directory Assistance

Local Directory Assistance
Direct dialed (in excess of allowance)
Via operator (no allowance)

Per quo
$1.15
$3.00

B. Directory Assistance Call Completion
Per completed call $ .50

c. National Directory Assistance
Direct dialed $1.15

.m, ~ w<~w . . ,. . . .....~....,.,~.,,. w w 4 \ v 4 l
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Issued: April 6, 2009
Issued by:

Effective: May 6, 2009
Alex Gertsburg

Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 441 15
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ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

STF 1.16 Section 5.7.4.B of Broadvox's proposed tariff 2 contains a Directory
Assistance Call Completion maximum charge of $1.00. When combined with
the Directory Assistance maximum rate in section 5.7.4.A, the direct dialed
maximum rate for Directory Assistance Call Completion equals $3.00.
Please:l

1

2

explain how this charge is reasonable compared to the $1.15 maximum of
Qwest Corporation for Directory Assistance with Call Completion, or
submit a revision for tariff 2 that reduces the maximum to the current
charge in Broadvox's proposed tariff 2, section 10,2.7.B.

RESPONSE: See attachment to STF 1.15 response reflecting requested
change.

1

|

5

1

I

l

All Contacts Providing Information/Response for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: js1ater@infotelecom.us
Telephone Number: (216)373-4623

I
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ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS To

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

STF 1.17 Section 5.7.4.C of Broadvox's proposed tariff 2 contains a National Directory
Assistance maximum charge of $2.00. Please:

1

2

explain how this charge is reasonable compared to the $1.15 maximum of
Qwest Corporation for National Directory Assistance, or
submit a revision for tariff 2 that reduces the maximum to the current
charge in Broadvox's proposed tariff 2, section l0.2.7.C.

RESPONSE: See attachment to STF 1.15 response reflecting requested
change.

|

All Contacts Providing Information/Response for the above question:

Jeff Slater, President
1228 Euclid Ave,, Suite 390, Cleveland, Ohio 441 15
E-Mail: js1ater@infotelecom.us
Telephone Number: (216)373-4623

20



ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

|

STF 1.18 Section 3.1 of Broadvox's proposed tariff 2 refers to the incumbent local
exchange carrier as 'Qwest, Inc.'. Please change the reference to 'Qwest
Corporation' and provide revised tariff information.

RESPONSE: See attached replacement page 50 to Arizona CC Tariff No.
2 to reflect the name Qwest Corporation.

I

All Contacts Providing Information/Response for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us
Telephone Number: (216) 373-4623

21
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BROADVOX-CLEC, LLC Arizona Tariff No. 2
Original Page 50
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SECTION 3.0 - SERVICE AREAS

3.1 Exchange Service Areas

Local exchange services are provided, subject to availability of facilities and equipment, inareascurrently
served by the following Incumbent LECs: l) Qwest Corporation,

|
I
V
I
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Issued: April 6, 2009
Issued by:

Effective: May 6, 2009
Alex Gertsburg

Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115



ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS TO

BROADVOX-»CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7. 2009

STF 1.19 Section 4.3.1 of Broadvox's proposed tariff 2 states in part "Should a
Customer with both lines opt to disconnect the Primary Line, the remaining
Secondary Line will automatically convert to a Primary Line with all features
and functionality of such, and at the Primary Line monthly recurring rate."
Please:

1

2

3

4-

clarify the intent of the information referenced above,
explain under what circumstances a customer would remove a primary
line without closing the entire account,
explain why the secondary line should be assigned the features and
functionality of the primary line that was disconnected without an explicit
end-user request, and
submit revised tariff information if appropriate.

RESPONSE: See attached replacement page 52 to Arizona CC Tariff No.
2 to reflect revised language.

i
u
|

I

All Contacts Providing Information/Response for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us
Telephone Number: (216)373-4623

22
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BROADVOX-CLEC. LLC Arizona Tariff No. 2
Original Page 52
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

Network Exchange Bundled Service

4.3.1 General

Broadvox-CLEC offers basic local exchange service only as part of a bundle or package of
telecommunications services. All packages include local service, long distance service (interstate
and intrastate toll) and selected custom calling features. Voice Mail and Optional Internet access 1
may be available with some packages at an additional charge. The aforementioned services are
only available as part of the bundled service offering and are not available on an individual service
basis. Customers will be billed directly by the Company.

| The Company provides Customers with the option of obtaining a Primary Line and Secondary
Line per account:

A. Primary Line

The initial residential local exchange access line per account.

B. Secondary Line

The second or additional residential local exchange access line, billed to the
same address as the Primary Line, the Secondary Line will share the monthly
call allowance with the Primary Line. The Secondary Line does not
automatically include or share any Custom Calling Features. Feature packages
may be purchased separately.

Should a Customer with both lines opt to disconnect a line, the remaining line will automatically
convert to the Primary Line with all features and functionality of such, and at the Primary Line
monthly recurring rate .

:
|

i
|
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Issued: April 6, 2009
Issued by:

Effective: May 6, 2009
Alex Gertsburg

Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44 l15
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ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

STF 1.20 Section 5.5 of Broadvox's proposed tariff 2 contains a Public Telephone
Surcharge maximum of $1.00. Staff will not support a maximum charge
greater than $0.60. Please revise section 5.5 and 10.2.5 accordingly and
provide revised tariff information.

RESPONSE: See attached replacement page 81 and 123 to Arizona CC
Tariff No. 2 to reflect the maximum charge of $.60.

|

|

i
I

i

|

I

A11 Contacts Providing information/Response for the above question:

r Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 441 15
E-Mail: js1ater@infote1ecom.us
Telephone Number: (216) 373-4623

3
1

I
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BROADVOX-CLEC, LLC Arizona Tariff No. 2
Original Page 81

»~¢<»»w/»»~

SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.5 Public Telephone Surcharge

In order to recover the Company's expenses to comply with the FCC's pay telephone compensation plan
effective on October 7,1997(FCC 97-371), an u discountable per call charge is applicable to all intrastate
calls that originate from any pay telephone, not presubscribed to the Company, used to access Company
provided services. This surcharge, which is in addition to standard tariffed usage charges and any
applicable service charges and surcharges associated with service, applies for the use of the instrument used
to access Company provided service and is unrelated to the service accessed from the pay telephone.

Pay telephones include coin-operated and chinless phones owned by local telephone companies,
independent companies and interexchange carriers. The Public Pay Telephone Surcharge applies to the
initial completed call and any reoriginated call. The Public Pay Telephone Surcharge does not apply to calls
placed from pay telephones at which the Customer pays for service by inserting coins during the progress
of the call.

Whenever possible, the Public Pay Telephone Surcharge will appear on the same invoice containing the
usage charges for the surcharged call. In cases where proper pay telephone coding digits are not transmitted
to the Company prior to completion of a call, the Public Pay Telephone Surcharge may be billed on a
subsequent invoice after the Company has obtained information from a carrier that the originating station is
an eligible pay telephone.

Maximum Rate Per Call: $.60

. WW WM M w. /»~»w/.,m....,,,....wm,* w R i < 1 l

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009
Alex Gertsburg

Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115
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I BROADVOX-CLEC, LLC Arizona Tariff No. 2

Original Page 123
» ~».»»m.

SECTION 10.0 in CURRENT PRICE LIST, (CONT'D.)

10.2 Miscellaneous Services and Rates, (Cont'd.)

10.2.3 Restoration of Service

Per occasion, per line
Residence
$25.00

Business
$55.00i

i
3

10.2.4 Temporary Suspension/Restoration of Service

Nonrecurring charge, per line suspended
RecLu'ring charge, per line suspended

Residence Business
$10.00 $27.50
50% of regular service rates

Nonrecurring charge, per line restored $10.00 $27.50

10.2.5 Public Telephone Surcharge

Rate Per Call: $0.60

I

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009
Alex Gertsburg

Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 441 15



ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS To

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

STP 1.21 Please provide a comparison between Broadvox's proposed Arizona rates and
those of key competitors in Arizona. If Broadvox's proposed Arizona rates
are higher than key competitors in Arizona, please explain why Broadvox's
rates should be considered just and reasonable.

(For the Applicant's ease, comparison templates are included in Attachments
A & B. Please complete the page as appropriate for at least Qwest and two
other competitors in Arizona. If preferred, an excel file can be obtained by
contacting Armando Fimbres at afimbres@azcc.gov.)

RESPONSE: Broadvox-CLEC, LLC has no market power and that the
reasonableness of its rates will be evaluated in a market with numerous
competitors.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us
Telephone Number:(216)373-4623

24
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ARIZONA CORPORATION COMMISSION
STAFF'S FIRST SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

December 7, 2009

STF 1.22 Please provide a comparison between Broadvox's proposed Arizona rates and
those of Broadvox's, or affiliates, in other states where similar services are
provided. If the proposed Arizona rates are higher than other states, please
explain why Broadvox's proposed Arizona rates should be considered just and
reasonable.

(For the Applicant's ease, comparison templates are included in Attachments
C & D. Please complete the page as appropriate. If preferred, an excel tile
can be obtained by contacting Armando Fimbres at afimbres@azcc.2ov)

RESPONSE: Broadvox-CLEC, LLC has no market power and that the
reasonableness of its rates will be evaluated in a market with numerous
competitors.

I
I

i

A11 Contacts Providing Information/Response for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us
Telephone Number: (216)373-4623

25



r LanceJ.M. Steinhart.P.C.

Q9\6\NA\.
1720 Windward Concourse

Suite 115
Alpharetta, Georgia_30005 . .8'a<

Also Admitted in New York
and Maryland

Te1ephone:(770)232-9200
'T "Facsimile:(770)232-9208

Email: lsteinhart@te1ecomcounse1 .com

January 19, 2010 ,

VIA OVERNIGHT DELIVERY

Docket Control
Arizona Corporation CoImnission
1200 W. Washington Street
Phoenix, Arizona 85007
(602) 542-2237

Re : Broadvox-CLEC, LLC
Docket No. T-20666A-09-0173

Dear Sir/Madam:

Enclosed please find for tiling an original and thirteen (13) copies of Broadvox-
CLEC, LLC' s responses to the Commission Staff 's Second set of  data requests for
information in Broadvox-CLEC, LLC' s Application and Petition for Certificate of Public
Convenience and Necessity to Provide Competitive Intrastate Telecommunications.

I have also enclosed an extra copy of this letter to be date stamped and returned to
me in the enclosed, self-addressed, postage prepaid envelope .

If you have any questions or if I may provide you with additional information,
please do not hesitate to contact me.

Respectful1,;6bmilted, Arizona Corporation Usmrnrssion
DOCKETED

|

I
JAN 21 2018

La 7 1 Steinhardt

A9?>4@y for Broadvox-CLEC , LLC DQCKETED HY

H \ .4
1
I

l

I

-.144-4m 9

c a Alecia Monroe

Michael W. Patten, Esq. - Via email

Armando Fimbres, Utilities Division - Via email to: AFimbres@azcc.gov

EXHIBIT

|
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ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

January 19, 2010

STF 2.1 Does Broadvox have any corporate affiliation with Broadvox Distribution,
LLC? If yes, please explain the affiliation.

RESPONSE: Broadvox does not have any corporate affiliation with
Broadvox Distribution, LLC.

I

!
1

(

i

All Contacts Providing Information/Response for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail; js1ater@infotelecom.us
Telephone Number: (216)373-4623

1I
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ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09~0l 73

January 19, 2010

STF 2.2 If the response to STP 2.1 is 'no', does Broadvox have any business
relationship with Broadvox Distribution, LLC? If yes, please explain the
relationship.

RESPONSE* Broadvox does not have any business relationship with
Broadvox Distribution, LLC.

i

All Contacts Providing Information/Response for the above question:

i

|

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 441 15
E-Mail; jslater@infote1ecom.us
Telephone Number: (216) 373-4623

2



ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

January 19, 2010

STF 2.3 Is Broadvox seeking a facilities-based. local exchange CC&N for the purpose
of providing Arizona telephone numbers obtained from the North American
Numbering Plan Administration ("NANPA") to Broadvox affiliates or third-
parties?

RESPONSE: This is service currently not a priority with Broadvox-CLEC .

I

All Contacts Providing Information/Response for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail' js\ater@infotelecom.us
Telephone Number: (216)373-4623

3

l
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ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS TO

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0]73

January 19, 2010

STF 2.4 Is Broadvox seeking a facilities-based local exchange CC&N for the purpose
of providing interconnection access services to Broadvox affiliates or third-
parties?

RESPONSE: This is service currently not a priority with Broadvox-CLEC.

All Contacts Providing information/Response for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: js1ater@infotelecom.us
Telephone Number: (216)373-4623

4
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ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS To

BROADVOX-CLEC, LLC ("BROADVOX")
Docket No. T-20666A-09-0173

January 19, 2010

STF 2.5

E
l
I

Broadvox's response to STF1.6 stales "Broadvox does not intend to deploy a
facilities-based local exchange network or any elements of a facilities-based
local exchange". Please explain why Broadvox is seeking a facilities-based
local exchange Certificate of Convenience & Necessity ("CC&N")?

Broadvox seeks a facilities-based CPCN in order to have the
ability to deploy UNE facilities as market conditions warrant.
RESPONSE :

l

I
|
I
|

All Contacts Providing Information/Response for the above question:

i

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E~Mai1: jslater@iufotelecom.us
Telephone Number: (216)373-4623

i
|

i 5



Andre Temnorod 43.6620%
Eugene Blur in 2l.8310%
Alex Bedennan 21.8310%
Gary Tabachnik 3.7223%
Peter Sandrev 3.7223%
Sergey Galchenko 3.7223%
Richard Enriquez 0.9054%
Alex Gertsburg 0.6036%
TOTAL 100.0000%

i
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RE,,»onsEs OF BROADVOX-CLEC, LLC To
STAFF'S THIRD SET OF DATA REQUESTS

DOCKET NO. T-20666A-09-0173
April 7, 2010

STF 3.1 The consolidated financial statements attached with Broadvox-CLEC's CC&N
application were through end of year 2007. Please provide the consolidated
statements for 2008 & 2009. If the consolidated statements for 2009 are not
available, please explain when they will be available.

Broadvox considers the consolidated jinancial statements to be confidential and
competitively sensitive. Broadvox will provide the full financial statements
pursuant to a protective agreement. Broadvox agrees tat the tree financial
numbers typically contained in CLEC CC&N Staff Reports may be disclosed
publicly.

STF 3.2 Please describe/name the ownership of Broadvox, Inc. and provide the
corresponding ownership percentages.

STF 3.3 Qwest Corporation recently filed a complaint in a Texas federal district court
alleging that Broadvox, Inc. is misrepresenting the types of calls it is transporting
to avoid paying Qwest and other phone companies appropriate access charges,
case # 4:10-cv-00134-A. Staff needs to understand how the issues raised in the
complaint involve Arizona and, perhaps, Broadvox~CLEC in general. Please
explain:

Neither Eroadvox, Inc. nor any omits subsidiaries has ever improperly
manipulated altered, or done anything else ro the ANI or data stream that
accompanies its tra]j'ic. Broadvox believes that Qwest is simply misguided as to
its understanding ofthefacts, and/or is making the broadest possible claims in
order to improve its chances of withstanding a motion to dismiss. We anticipate
that the complaint will either be dismissed will be referred to the FCC on the
basis ofprimaryjurisdiction, or will be stayedpending resolution of the FCC
proceeding.
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RE 0NSES OF BROADVOX-CLEC, LLC TO
STAFF'S THIRD SET OF DATA REQUESTS

DOCKET NO. T-20666A-09-0173
April 7, 2010

Qwest 's complaint was fled against Broadvox, Inc. and two omits subsidiaries,
but not against Broadvox-CLEC, which did not exist during the relevant time
period Broadvox LLC is the only one of the three defendants that had any
operations during the relevant time period (which Qwest would easily have
known had it conducted minimal due diligence into its claims).

The complaint does not allege any specific geographic location for the
termination of the referenced calls, so Broadvox LLC is unable to determine
whether the complaint involves Arizona. The basis for the complaint is Qwest's
erroneous assertion that Broadvox, Inc. and two subsidiaries are interexchange
carriers and therefore that their tea/fic is subject ro access charges. This is
factually incorrect, and because the law is clear that access charges apply only to
laCs, we view the complaint as completely frivolous, baseless and unfounded
Broadvox LLC only IP-originated trajj'ic. Access charges therefore do not apply.

Also, the issue of termination cnargesfor VoIP tragic is currently pending with
the Federal Communications Commission (FCC). Once ire FCC issues a ruling
regarding VoIP termination charges, Broadvox-CLFC anticipates that ire ruling
would apply to tragic terminated in all states, including Arizona.

1. Are any of the Officers or Executives of Broadvox-CLEC involved in the
complaint? If yes, please explain who is involved and how.

None of the ojj'icers or executives ofBroadvox-CLEC are named individually
in the Qwest complaint. Broadvox-CLEC and Broadvox, LLC do, however,
have common ojicers, and both are subsidiaries of the same parent company,
Broadvox, Inc. Above all, because the allegations in the complaint are false,
none of the officers or executives of8roadvox~CLEC are involved in any of
them.

2. Are any Broadvox-CLEC affiliates operating in Arizona involved in the
complaint? If yes, please name the affiliates and briefly explain how they are
involved.

The complaint does not make clear what tragic it asserts is being incorrectly
terminated, so it is not possible to determine whether Qwest's blanket
allegations are intended to relate to operations in Arizona. Broadvox-CLEC
does have a/yiliates, however, with operations relating to Arizona as they are
interconnected VoIP service providers providing nationwide service to their
customers and end-users. These a/yiliates include Broadvox, LLC (a
wholesale VoIP provider) and BroadvoxGo, LLC (a retail VoIP provider),
both of whom terminate and originate traffic to anal from the state of Arizona.
Again, because the allegations of the complaint are completeiyfalse, no
ciliates of Broadvox-CLEC (in Arizona or anywhere else) are involved in

such allegations.
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RE,;ONSES OF BROADVOX-CLEC, LLC TO
STAFF'S THIRD SET OF DATA REQUESTS

DOCKET NO. T-20666A-09-0173
April 7, 2010

f

3. Is Broadvox-CLEC involved in the complaint related to operations in any
states served by Qwest Corporation? If yes, please name the states and how
Broadvox-CLEC is involved in each.

See response to No. 2. Further, Broadvox-CLEC has never had any
operations, and was not in existence during ire time period relevant to the
Complaint.
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Lance J.M. Steinhart, P.C.

Attorney At Law
1720 Windward Concourse

Suite 115
Alpharetta, Georgia 30005

Also Admitted in New York
and Maryland

Telephone: (770)232-9200
Facsimile: (770)232-9208

Email: lsteinhart@te1ecomcounseLcom

January 20, 2010

VIA OVERNIGHT DELIVERY
I*. J

!. JJ

>

$.13

Docket Control Center
Arizona Corporation Commission
1200 W, Washington Street
Phoenix, Arizona 85007
(602)542-2237 | ..

.»

Re: Broadvox-CLEC, LLC
Docket No. T-20666A-09-0173

Dear Sir/Madam:

Enclosed please End for filing an original and thirteen (13) copies of revised page 4 (specifically
Section A, Questions (A-13) and (A-14) ) of Broadvox-CLEC, LLC's Application and Petition for
Certificate of Public Convenience and Necessity to Provide Intrastate Telecommunications Services.
The Applicant has previously Bled a $125,000 Bond with the Commission, and would respecttllliy request
that it be released so the Applicant can cancel such Bond.

I have also enclosed an extra copy of this letter to be date stamped and returned to me in the
enclosed, se1£add1'essed, postage prepaid envelope. .

If you have any questions or if I may provide you with any additional information, please do not
hesitate to contact me. Thank you for your attention to this matter.

Respectfully submirneaq/

. / "

46% J.M. Steinhart
Attorney for Broadvox-CLEC, LLC

Axizuna Comoralion Commission

DOCKETED

JAN 22 2010
|

QCKETEU SY
-.-._-.* .Enclosures

cc: Alecia Monroe
Michael W. Patten, Esq. if Facilities Based (Via e-mail) I

l
I.|

EXHIBIT
07/07/06 \2 ,  3



(A-13) Indicate if the Applicant's customers will be able to access alterative toll service providers or resellers via

l+l01 XXXX access.

NoX Yes

X No

prepayments or deposits.

Yes

If "No", continue to question (A- l5).

13For Local Exchange Resellers. a $25,000 bond will be recommended.

Yes 8 No

If "No", continue to question (A- l 5).
|

For Facilities-Based Providers of Long Distance. a $100.000 bond will be recommended.

NoYes

If "No", continue to question (A-15) _

X For Facilities-Based Providers of Local Exchange. a $100.000 bond will be recommended.

Yes 8 No

If any box in (A- I4) is marked 'No", continue to question (A-l S).

Note: Amounts are cumulative if the Applicant is applying for more than one type of service.
|

|

1 (A-15) If any box in (A-l4) is marked "No", provide the following information. Clarify and explain the Applicant's
' deposit policy (reference by tariffpage number). Provide a detailed explanation of why the Applicant's superior

financial position limits any risk to Arizona consumers.
.
I. The Bonding requirements are not applicable to Applicant because it does not collect advances,

i prepayments or deposits. Further, Applicant does not provide service to residential customers.
Rather, Applicant intends to provide service to enterprise business customers, who are

. sophisticated businesses that have sutlicient resources to pursue resolution of any dispute that may
l arise with Applicant. Therefore, a bonding requirement is not necessary to protect these
customers.

i

Information, Sample Legal Notice and Affidavit of Publication). For Facilities-Based Service Providers,the Hearing
Do not publish legal

(A-16) Submit copies ofafiidavits of publicalion that the Applicant has, as required, published legal notice of the
Application in all counties where the Applicant is requesting authority to provide service.

Note: For Resellers,the Applicant must complete and submit an Affidavit of Publication Form as Attachment "C"
: before Staffprepares and issues its report, Refer to the Commission' s website for legal Notice Material (Newspaper

l Division will advise the Applicant of the date of the hearing and the publication of legal notice.
' notice or file affidavits of publication until your are advised to do so by the Hearing Division.

•

r

07/07/06
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July 26, 2010

M a n n y V a r g a s , b e i n g  f i r s t  d u l y  s w o r n ,  u p o n  o a t h  d e p o s e s

a n d  s a y s :  T h a t  h e  i s  a  l e g a l  a d v e r t i s i n g  r e p r e s e n t a t i v e  o f  t h e

A r i z o n a B u s i n e s s G a z e t t e , a n e w s p a p e r o f g e n e r a l

c i r c u l a t i o n  i n  t h e  c o u n t y  o f  M a r i c o p a ,  S t a t e  o f  A r i z o n a ,

p u b l i s h e d  a t  P h o e n i x ,  A r i z o n a ,  b y  P h o e n i x  N e w s p a p e r s  I n c . ,

w h i c h  a l s o  p u b l i s h e s  T h e  A r i z o n a  R e p u b l i c ,  a n d  t h a t  t h e

c o p y  h e r e t o  a t t a c h e d  i s  a  t r u e  c o p y  o f  t h e  a d v e r t i s e m e n t

p u b l i s h e d  i n  t h e  s a i d  p a p e r  o n  t h e  d a t e s  a s  i n d i c a t e d .

STATE OF ARIZONA
COUNTY OF MARICOPA

THE AR1ZONA REPUBLIC

T he  A r i z ona  Repub l i c
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STATE OF ARIZONA
COUNTY OF MARICOPA

Manny Vargas, being first duly sworn, upon oath deposes
and says: That he is a legal advertising representative of the
Arizona Business Gazette, a newspaper of general
circulation in the county of Maricopa, State of Arizona,
published at Phoenix, Arizona, by Phoenix Newspapers Inc.,
which also publishes The Arizona Republic, and that the
copy hereto attached is a true copy of the advertisement
published in the said paper on the dates as indicated.

July be, 2010

THE ARIZONA REPUBLIC

The Arizona Republic

} as.
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AFFIDAVIT OF PUBLICATION

c 1

Sworn to before me this
26TH day of
July A.D. 2010"am
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GLOSSARY OF KEY TELECOMMUNICATIONS TERMS

"ICA":.- An interconnection agreement is a contract pursuant to 47 U.S.C. Section 251 setting
forth rates, terns and conditions for interconnecting an incumbent local exchange carrier's
network with a competitive local exchange carrier's network.

"IP": Internet Protocol is formatting procedure used to transmit bloeksof data from sources .to
destinations over the Internet. http://www.fcc.gOv/pslis/tiechtopics/tech-ip-interop.html -

"Ill)N"°. standard and integrated digital network that allows users to simultaneously send
'-voice, data and video Over multiple multiplexed communications channels from a common
" Network interface; http://wVvw.fcc.goV/Bureaus/Cable/Reports/g-broadbandtoday.doc.

"IXC": An interexchange carrier is a bdlmnoli carrier that carries a call.across exchange
boundaries.

. "PBX": ~A"Privaté Branch ExOhange a private telephoNe syStetri "Switch that interconnects

. telephone. einensions to~ each "other, as well as "to the 'outside telephone network.
=http://www.fco.gov/Bureaus/cable/Reports/g-broadhandtoday.doc.

"PRI": Primary Rate Interface is an `mtei'face standard for ISDN that provides total bandwidth
.capacity o f 1.544 Megb i t s per second hw: / / ice.gov/Bureaus/Cable/Reports/9

broadbandtoday.doc.

"PRI-t1runk": A network facility that provides 1.544 Megabits per second of capacity.

"?ro£ocQl":; ..slrict Procedure: for . the initiation,.main%enance, and..temninatioi1.'.of. data
 ̀'coMmunicatidnsf http://wvifw.fcc. gov/pshS/techtopics/tech-ip=interop.htmL

."TDM": Time Division Multiplexing is at techNiqueof tijansniitting multiple digitized data, voice,
and~video signals simultaneously over one communication media by interleaving pulses
representing bits &om. different chaNnels or time slots. The Public-Switched Telephony Network
(PSTN) is- based on the TDM technologies and often called a TDM access network.
http://www.netwo1*kdictionary,com/telecom/tdm.php. ..

"VoIP"' Voice. over INternet Protocol is a technology that converts traditional analog voice calls
into a digital- signal . using . Internet .. protocol. FCC.. VoIP Fact Sheet,
h@:// fcclgov/cgb/cOnsunierfacts/voip.pdi

viii
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Bro difox, LLC, and Br6hdvoxGo!, LLC ("Broadvox" or "Broadifdx Defendants") r.es15¢ctfu1ly

Pursuant ro R41¢ 120?)(6) opine Fed ml Rules of civil Procedure, Broadvox, Inc.,.

move the Court for a dismissal of all claims asserted by Qwest CorpOration ("Qwest"). In the

alternative, Broadvox moves to dismiss or to stay this case until an identical complaint

previously filed bY Qwest inthe Western District of Washington is resolved or in deference to

-the Federal Communications Commission ("FCC"). If, however, the Court does not dismiss or

. . . . . .. : stay, tllen'the Court should require Qwest to' re-plead under FED. R...C1V. P. 12(e).

Qwest's .ComplaiNt fails to state aclaim.agains'c Broadvox because:

(1) Qwest has failed to allege facts sufficient to Support a plausible conclusion that
Broadvox is an interexchange carrier ("IXC"), the Only type Of entity liable for
access charges Under federal law (All Counts),

(2) All state law Qladms are baned-by the filed rate doctrine (All Counts);

(S) Qwest fails'to allege facts suiticient to support unjust enrichments (Count III) ;

(4) Qwest fails to-pleadifraud with the particularity required by FED. R. Clv. p. 9
(Counts W and V); . :

(5) Qwest fails to allege the elements necessary for tortuous interference (Count VI);

(6) Qwm's claim for declaratory relief is duplicative of its claims for the payment of .

tariffed access charges and fraud, and therefore suffers from the same fatal defects
identified above, and th'us must be dismissed (Count VII)... . '-

1. PRELIMINARY STATEMENT AND BACKGROUND

The fundamenfadissue iN this case is whether Brqadvox is an-IXC under applicable law,

. anal therefore, subject to access charges under fedefad law..Broadv x is not an IXC.

A. Qwest Does Not and Cannot Allege Facts that Broadvox is an IXC

Despite the acronyms and technical jargon,the issues in this proceeding are simple and

the conclusions straightforward.' Under current law, access charges (formally called carrier's

I For the benefit of the Court, Broadvox has included a Glossary of Key Telecommunications Terms after the Table
of Authorities at the beginning of this Motion to Dismiss. . .

1
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carrier charges) may be applied only to laCs under 47 C.F.R. § 69.5(b). That regulation states

that "[c]an°ier's carrier charges shall be computed and assessed upon all interexchange carriers

that  use local  exchange swi tching faci l i t ies for the prov ision of  interstate or foreign

telecommunications services." The regulation, by its plain language, applies access charges only

to laCs, not to other entities. Qwest offers a legal conclusion that Broadvox is an IXC, but does

not (and cannot) plead any facts to support that conclusion.

Qwest does not (and cannot) allege that Broadvox has received a certificate to operate as

an IXC, nor that any regulatory body has led that Broadvox is an IXC. It fails to plead any

facts showing that Broadvox sHIers its services indiscriminately to the entire public via tariff or

otherwise as a common carrier. These elements are fundamental requirements for, and clear

indicia 0£ operating as an IXC. Qwest instead offers only the vague claim that Broadvox

"provides for the transport of long-distance calls between local exchanges." First Amended

Complaint at 'll 37 ("Complaint") (emphasis added).2 Read most favorably to Qwest, the

Complaint claims no more than that Broadvox participates in some fashion in the transport of a

long-distance cell. Such participation simply does not create an IXC, yet that vague statement is

the only paragraph, out of 137 in its Complaint, in which Qwest attempts to offer a factual basis

for its claim that Broadvox is an IXC. In all other instances, Qwest merely asserts the legal

conclusion that Broadvox is an IXC. Such legal conclusions are not entitled to the same

assumption of nth as are facts when a court is evaluating the sufficiency of a claim. Ashcroft v.

Iqbal, 129 s. Ct. 1937, 1949-50 (2009).

2 One must wonder why Qwest would use such obtuse language, if in fact it could plead facts demonstrating
unequivocally that Broadvox is an IXC (as it must to support a claim that access charges may be applied to
Broadvox's traffic). The answer, of course, is simple: Broadvox is not an IXC, and Qwest cannot allege any such
facts.

2



Case 4:10-cv-00134-A cement 18 Filed 06/18/10 Pa 12 of 35 Page ID 119iv 9

Qwest also expressly limits its Complaint to "traditional long-distance calls, which both

begin and end as ordinary circuit-switched telephone calls." (Con pl. 'II 52). The Court may not

look beyond the face of Qwest's pleadings to resolve an issue that Qwest expressly excludes

namely what charges, if any, might be due for termination of non-traditional traff ic such as

Voice over Internet Protocol traffic ("VoIP"). See Sr. Paul Ins. Co. v. AFIA Worldwide Ins. Co.,

937 F.2d 274, 279 (5th Cir. 1991). Even if the Court looked beyond the scope of the pleadings

to examine whether access charges may be applied to non-traditional, non-IXC services, there is

no law to apply. As Qwest has failed to support its legal conclusion that Broadvox is an IXC, the

Court need not, and should not, go further.

B. Qwest's State-Law Claims Fail as A Matter of Law

Qwest also fails to support its claim that Broadvox is a customer of its tariffed access

services . Implici t ly recognizing that there is no business relationship between the two

companies, Qwest turns instead to equitable remedies and state law in an effort to impose access

charges on Broadvox. Each of the state-law claims, however, is based on Qwest's unsupported

allegations that Broadvox is an IXC that owes access charges for termination of its traffic. Also,

under the filed rate doctrine, Qwest must rely on the terms of its tariff for any remedy, which

tariff applies only to "subscribers." Broadvox is not a "subscriber" of Qwest's tariffed services.

Qwest's state-law claims are barred by the tiled rate doctrine.

c. Identical Issues Are Pending in Other Jurisdictions

Broadvox respectfully submits that this Court need not, and should not, consider Qwest's

Complaint because the identical issues are currently being litigated and/or considered in two

other jurisdictions. First, Qwest commenced an identical lawsuit in the Western District of

3
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Washington in November of 2008 against Broadvox and several other defendants? That case

involves the same plaintiff, the same defendant, the same set of transactions (the alleged

termination of Broadvox traffic to Qwest's network in Washington, Arizona, Idaho, Oregon and

Utah), and the same legal issues.4 In fact, Qwest's Washington Amended Complaint is almost

entirely identical to its Complaint here. The Court should apply the first filed doctrine and

dismiss or stay this proceeding until after the resolution of that identical complaint in

Washington which is now on appeal to the United States CoM of Appeals for the Ninth Circuit.

Second, the FCC is actively conducting a comprehensive review and revision of the fees

Mat all types of common carriers and other types of providers, including VoIP providers like

Broadvox, must pay one another for terminating traffic the exact issue in this proceeding.

Qwest's Complaint attempts to shortcut the FCC's role as a policymaker by asldng this Court to

apply access charges to a type of traffic for which the FCC has not authorized such charges. The

Court should therefore apply the doctrine of primary jurisdiction to dismiss or stay this litigation

in deference to the FCC, which has the authority and the expertise to rule on the technical,

regulatory and policy issues raised by the complaint. A dismissal or stay will avoid duplicative

litigation which wastes judicial and party resources.

11. ARGUMENT AND AUTHORITIES

A. Rule 12(h)(6) Motion to Dismiss Standard

The standards for deciding a motion to dismiss for failure to state a claim are well-settled.

To survive a 12(b)(6) motion, a complaint must allege "enough facts to state a claim to relief that

is plausible on its face." Ashcroft v, Iqbal, 129 S. Ct. 1937, 1949 (2009) (citing Bell Atlantic

3 Qwest Corp., v. Anovian,Case No. C08-1715 RSM (W.D. Wa. filed Nov. 26, 2008) (cited as "Qwest 2008
Washington Complaint") (PACER Doc. No. 1).

4 Qwest 2008 Washington Complaint at 147. Qwest identifies these same five states in 1]77 of the Complaint 'm this
case.

4
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Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A plaintiff alleging facts that are merely

conceivable does not meet his burden. See Twombly, 550 U.S. at 570.

A claim has facial plausibility when the plaintiff pleads factual content that allows the

court to draw the reasonable inference that the defendant is liable for the misconduct alleged.

Iqbal, 129 S. Ct. at 1949 (citing Twombly, 550 U.S. at 556). The plausibility standard is not aden

to a "probability reqLulrement"; it requires more than a sheer possibility that a defendant has acted

unlawfully. Id A pleading that offers "labels and conclusions" or "a formulaic recitation of the

elements of a cause of action" is not sufficient. Id. (quoting Twombly, 550 U.S. at 555);

Tuchman v. DSC Communications Corp., 14 F.3d 1061, 1067 (5th Cir. 1994). The Court cannot

accept conclusory allegations or unwarranted deductions of fact as true. Twombly, 550 U.S. at

555. On a motion to dismiss, courts are "not bound to accept as the a legal conclusion couched

as factual allegation." Papasan v. Allain,478 U.S. 265, 286 (1986), see also Z-TEL Comma'ng,

Inc. v. SBC Comma 'ms, Inc.,331 F. Supp. 2d 513, 557 (E.D. Tex. 2004) ("Conclusory allegations

or legal conclusions masquerading as factual conclusions will not suiiice to prevent a motion to

dismiss.") (quotingJones v. Alcoa, Inc.,339 F.3d 359, 362 (5th Cir. 2003).

Qwest's Complaint does not meet the Rule l 2(b)(6) standard. It is, in fact, formulaic and

insupportable and therefore should be dismissed.

B. Qwest Fails To Plead Facts Sufficient To Support A Claim That Broadvox Is An
IXC Subject To Tariffed Access Charges

The "access charges" Qwest pursues in this action are "carriers' carrier" charges. See,

e.g., (Comal. W 19, 20) (explaining the access charge regime applicable to laCs for

interexchange cadis). Section 69 of the FCC's axles governs the access charges that lie at the

heart of Qwest's claims. 47 C.F.R. § 69. In particular, Section 69.5(b) provides that "[c]arrier's

carrier charges shall be computed and assessed upon all interexchange carriers that use local

5
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exchange switching facilities for the provision of interstate Br foreign 'telecommunications

services." .47 C.F.R. § 69.5(b). The regulation applies "can°ier's carrier charges"only to laCs,

not to other entities like Broadvox. Id

For Qui-:s to allegéy. that Broadvox. is an IXC,.Qwest must .estd5lish that BroadVox is..a

1. :Quint hiked no.facM"d¢nlonsI'ratillg that 3M.¢»1li».g¢. is'q coiiamon carrier

"cornmoncarri€r." The. term "carrier" has a fixed meanings it means a "common carrier." 47

1= Us_c § 153(l0) (defining "carrier" as "common carrier"), see also FCC v. Midwest Video

Corp. , 440 U.S. 689, 701 & n.10. (1979) ("can*iers"under the Communications Act hold

.. themselves out to serve the general public indifferently, without individualized decision-making

. .. as to customer deaLlings);.Requesl'j%r Review off he Decision of the Universal Serv. Adm'r by Va.

State Dep 't of Educ., Order, 17 FCC Rcd 8677, 8678 11. 3. (2002). Qwest's own Tariff explicitly

makes the definition of "Carrier" synonymous with "common carrier." Qwest FCC Tariff No. 1,

§2.6 located at http://tariffs.q_west.com:8000, see also (Comal. 1]77, n.12).

A claim that a non-common barrier has violated duties imposed only upon a common

carrier is subject to dismissdg

In Howard," sis iN this case, . the p1ain1;iff cldiine.d that a non-coriunon-carrier was liable

.sgé Howardv. AM, Online,-Inc;, 208 .FQ3d 741, 752-53 (9th Cir.

2000).

under obligations that federal communications law imposes only upon' comxnpn comers. The

district court dismissed the complaint (affirmed by the Ninth Circuit), holding that the defendant

wasn't a common carrier and therefore could not be liable for violating a duty applicable only to

, common carriers. Id; see also Am, Online, Inc. v. Greatdeals.net, 49 F. Supp. ad 851, 855-57

Here, Qwest'S claims rest entirely upon nonpayment of access charges-a(E.D. Va. 1999).

liability imposed solely upon IXC common carriers. See 47 C.F.R. §§ 69.4, 69.5 .

Interexchange service is defined aS a call that "terminates in a local calling area different

than the one in which it originates." In the Matter of Unbundled Access to` Network.Elements
\

6
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Review of the Section 251 Unbundling Obligations of lncumbent Local Exehange Carriers, 20

FCC Red 2533, 2534 (2005). Qwest alleges that Broadvox carries calls between local

exchanges. (Con pl. 11 53). Simply alleging that Broadvox's traffic crosses an exchange

boundary, however, is not sufficient to support an allegation that Broadvox is a common can'ier

to which access charges apply. Rather, Qwest must also demonstrate that Broadvox has

regulatory status as an IXC, as required by Section 47 C.F.R. §69.5(b).

Qwest wholly fails to allege facts sufficient to support a plausible conclusion that

Broadvox is a common carrier, an indispensible requirement for an entity to be classified as an

IXC. As noted above, Rule 69.5(b) provides that access charges are assessed only on laCs. 47

C.F.R. § 69.5(b). Qwest makes two arguments that Broadvox is a common carrier, but both are

completely deficient. First, Qwest offers the circular legal conclusion that Broadvox a"is

common carrier because it plays an integral part in providing common carriage service
as

l

(Comal. 11 54; see also Comal. PH[ 55-58). Such "labels and conclusions" are not sufficient to

state a claim under Twombly and Iqbal, particularly when, as here, they are circular and baseless.

Second, Qwest claims that Broadvox is a common carrier because it "does not

differentiate one call from another transports each and every call that is passed to it and

provides non-discriminatory telecommunications services to the public.
on

• (Comal. 1[ 59).

Such assertions, even if true, do not establish that Broadvox is a common carrier. Federal coMe

have established a well-settled two-part test for a common carrier. See Nat 'I Ass 'n ofRegulatory

Ufil. Comm'rs v. FCC, 525 F.2d 630, 642 (D.C. Cir. 1976), cert. denied, 524 U.S. 992 (1976).

Courts "must inquire, first, whether there will be any legal compulsion to serve indifferently,

and if not, second, whether there are reasons implicit in the nature of [the service at issue] to

expect an indifferent holding out to the eligible user public." Id. A common carrier does not

7
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"make individualized decisions, in particular cases, whether and on what terms to deal." FCC v.

A/Hdwest Video Corp., 440 U.S. 689, 701 (1979) (citingNat'I Ass 'n of Regulatory Util. Comm 'rs,

525 F.2d. at 641)).

Qwest does not and cannot allege that Broadvox is legally obligated to serve all persons

requesting services indifferently, nor does it allege that Broadvox's offerings are uniform and

without any indiv idual ized rates, terns or condit ions. Qwest's assertion that Broadvox

terminates "each and every call passed to it" does not establish the circumstances under which

Broadvox agreed to accept the traff ic in the f irst place, nor that Broadvox had "any legal

compulsion" to accept every requester's bus'uless. Nat'l Ass 'n of Regulatory Util. Comm 'is, 525

F.2d at 642. Qwest's assertion that Broadvox provides "non-discriminatory

telecomrmmications," even if true, is at best a legal conclusion devoid of any facts demonstrating

that Broadvox has a legal compulsion to serve indifferently. Therefore, Qwest falls far short of

the factual pleading required. Papasan, 478 U.S. at 286. Because Qwest has not pled facts to

support a plausible conclusion that Broadvox is a common carrier, Qwest's complaint must be

dismissed. Howard, 208 F.3d 752-53.

2. Qwest alleges nofacts demonstrating that Broadvox is an IXC

The long-standing Me set forth in 47 C.F.R. § 69.5(b) that only laCs are liable for

"carrier's carrier charges" is dispositive in this case because Qwest does not and cannot plead

facts sufficient to support a plausible conclusion that Broadvox is an IXC. Indeed, Qwest has not

alleged that Broadvox has been certified by any state or federal regulatory body to operate as an

IXC, that Broadvox has an IXC tariff on file in any jurisdiction, that Broadvox files mandatory

IXC annual reports at the FCC or state commissions, or that Broadvox is subject to IXC equal

access obligations to accommodate disabled persons. Instead, Qwest offers only the solitary,

vague claim that Broadvox "provides for the transport of long-distance calls between local

s
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exchanges." (Con pl. 1[37). Read most favorably to its benefit, Qwest claims no more than that

Broadvox participates in some fashion in the transport of  traf f ic that crosses exchange

boundaries; or that Broadvox acts like an IXC. But simply participating in the transmission of a

call does not determine the type of entity that participates. Many different types of entities may

"participate" in the transmission of interexchange communications, but that does not mean they

are all "carriers" under federal law, much less an IXC and therefore liable for access charges.

The FCC has led that even when multiple entities are involved in the transmission [as in this

case], only "the interexchange cahier is obligated to pay terminating access charges." See Pet.

for Declaratory Ruling that AT&T's Phone-to-Phone IP Telephony Serve. Are Exempt from

Access Charges, Order, 19 FCC Rcd 7457, 7470 1] 19 (2004) (emphasis added) ("AT&T IP-in-

the-Middle Order").

Importantly, the FCC has held that access charges apply only to the actual IXC, not to

other providers 'm the transmission chain. AT&T IP-in-the-Middle Order, 19 FCC Rcd at 7469-

72 W 19, 23 n.92. Moreover, it is not at all unusual for access charges to be inapplicable to

entities that arguably "act" like an IXC. Local cellular-phone traffic, for example, can traverse

the interexchange network, but this does not somehow rewrite the entire national regulatory

scheme so as to impose access charges on non-IXC providers. See Atlas Tel. Co. v. Okla. Corp.

Comm 'n, 400 F.3d 1256, 1266 (10th Cir. 2005) (rejecting assertion that intra-MTA CMRS traffic

"qualities as exchange access traffic because it transits the IXC network."). Likewise, long-

distance traff ic reaching the public-switched telephone network dirough routing known as

"leaky" PBXs has long been exempted from access charges. See 47 C.F.R. § 69.115. Finally,

local exchange carriers carrying traffic from a third party to a cellular carrier are not required to

9
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bear the access charges for that traffic. See Texcom, Inc. v. Bell All. Corp., Memorandum

Opinion and Order, 16 FCC Rod 21493, 214961]8 (2001). Like Broadvox, they are not laCs.

3. The nature ofBroadvox's tragic is' irrelevant to Broadvox's status as a non-
IXC

Qwest seems to contend that even if Broadvox's traffic includes some portion that is not

in the "traditional" format, it still may be an IXC. (Con pl. 1111 63-65). For several reasons, the

Court need not examine the nature of Broadvox's traffic because the nature of its traffic does not

confer regulatory status, and thus is irrelevant to whether Broadvox is an IXC.

First, the FCC ruled that if an IXC temporarily converts a "traditional" call into IP format

unbeknownst to the caller and recipient and simply for convenience (because transport of IP

traffic is more efficient and less costly than TDM), then access charges may be assessed. AT&T

IP-in-the-Middle Order, 19 FCC Rcd, at 7466-7467. That order, however, is limited to laCs.

Id Because Qwest has failed to allege sufficient facts to demonstrate that Broadvox is an IXC,

the FCC's order does not provide a basis to apply access charges.

Second, it is irrelevant whether Broadvox originates traffic in an IP format or instead

simply converts calls to an IP format for convenience at an intennediate point in the call because

neither type of traffic is a "traditional" voice call. Both types therefore fall outside the scope of

Qwest's Complaint, which limits its request for access charges to "traditional long-distance

calls." (Con pl. 11 52). Because Qwest seeks access charges only for "traditional long-distance

calls, which both begin and end as ordinary circuit-switched telephone calls," the Court need not

determine whether Broadvox's traffic is "IP 'm the middle." By Qwest's own admission, such

traffic falls outside of the traditional long distance calls for which Qwest seeks access charges.

Third, the FCC has unequivocally held that IP-based information services are exempt

from access charges, but has not determined whether some other type of charge should be

10



\

Case 4:10-cv-00134-A cument 18 Filed 06/18/10 Pa Oof 35 Page ID 127if W
assessed on VoIP. See In re Developing a Untied Intercarrier Compensation Regime, CC

Docket No. 01-92, FCC 05-33, 20 FCC Rcd 4685, 'INI 7 n.18, 99 (rel. March 3, 3005) ("2005

Intercarrier Compensation FNPRM"); In the Matter oflmplementation of the Local Competition

Provisions of the Telecommunications Act of 1996, Developing a Untied Intercarrier

Compensation Regime, Intercarrier Compensation for ISP-Bound Tragic, CC Docket Nos. 96-

98, 99-68, 01-92, Order on Remand and Report and Order and Further Notice of Proposed

Rulemaking, FCC 08-262, 111] 15-16 (rel. Nov. 5, 2008), pets. for review filed, D.C. Cir. Nos. 08-

1365, 08-1393, 09-1044, 09-1046 (consolidated) ("ISP Mandamus Order").

Finally, the FCC has not yet determined whether VoIP tragic is properly categorized as

an information service or as a telecommunications service. Several years ago when it was not

clear when the FCC might act to issue rules on termination charges for non-IXCs, two federal

courts have examined this issue and concluded that VoIP has all of the characteristics of an
_

information service. The FCC is currently examlmng this preclse issue -- what termmatxon

charge, if any, should apply to VoIP -- and it has announced it will issue a proposed order by the

fourth quarter of 2010. See Proposed 2010 Key Broadband Agenda Items,

h&p:// broadband.gov/plan/chart-of-key-broadband-action-agenda-items.pdf.

c. Qwest Fails to Plead Sufficient Facts That Broadvox Subscribes to Its Tariff

Qwest's claim that Broadvox owes tariffed access charges is premised on the assertion

that Broadvox is a "customer" pursuant to its tariff. Qwest, however, offers only a legal

conclusion, and no facts to support this claim.

5 Sw. Bell Tel., L.P.v. Missouri Pub. Serf. Com pr, 461 F. Supp. 2d 1055, 1082 (E.D. Mo. 2006) ("TP-PSTN tl'afflc is
an information service within the meaning of the Act because it offers the 'capability for generating, acquiring,
storing, transforming, processing, retrieving, utilizing, or making available information via telecommunications."')
(quoting 47 U.S.C. § 153(20)) ; Vonage Holdings Corp. v. Minn. Pub. Utile. Comm., 290 F. Supp. 2d 993, 999-100 l
(D. Minn. 2003) (holding that the VoIP services provided by Vonage constitutes an information service because it
offers the "capability for generating, acquiring, storing, transforming, processing, retrieving, utilizing or making
available information via telecommunications.") (also quoting 47 U.S.C. § 153(20)).

11
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Under Qwest's tariff, a customer "subscribes" to services offered under this tariff .
79

Qwest FCC Tariff No. 1, § 2.6 located at http://tariffs.q_west.com:8000, see also (Comal. 1177,

n.12). The term "subscribes" is not defined in the tariff, but under any plain meaning of that

word, Broadvox would need to either purchase or take some affirmative step to alert Qwest that

it wants to purchase Qwest's service. Qwest, however, fails to plead facts showing that it has a

contract with Broadvox, that it has any business relationship with Broadvox, or even that it

receives traffic directly from Broadvox. (Con pl. 1[l3, 45). Instead, it alleges that it is doing

business with Broadvox via tariff, by default, and therefore its access charge rates apply. Id

Such activity cannot be deemed "subscription" by any reasonable inference. Qwest does not and

cannot allege that Broadvox agreed to purchase Qwest's tariffed services, that Broadvox has ever

sent Qwest an order for such services, or that Qwest has ever sent Broadvox a bill for tariffed

services. Simply put, Broadvox is not a subscriber, and therefore cannot be liable as such.

Qwest implicitly concedes that Broadvox is not a tariff subscriber because it resorts to an

argument that Broadvox is a customer through the "constructive ordering doctrine." (Comal. 'II

30). Under that doctrine, an entity may be deemed to have ordered sem'ces offered in a carrier's

tariff if the entity (1) is interconnected in such a manner that it can expect to receive access

services, (2) fails to take reasonable steps to prevent the receipt of services, and (3) does in fact

receive such services. Alliance Commc'ns Coop., Inc. v. Global Crossing Telecomms, Inc., 690

F. Supp. ad 889, 894 (D.S.D. 2010). Broadvox cannot be held to have constructively ordered

service. In Alliance, the incumbent carrier argued that multiple carriers involved with the

handling of a call constructively ordered access services, but the court held that Alliance was

entitled only to "bill the entity that received the services, not to bill and recover from any

entity that touched the traffic. Indeed, plaintiffs do not and cannot argue that defendants are

12
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liable for access charges if they did not receive the access services offered under the tariff"

Alliance, 690 F. Supp. 2d. at 897.

Qwest admits that it is the Competitive Local Exchange Carriers ("CLECs") with whom

it has interconnection agreements ("ICes"), not Broadvox, that terminated calls over Qwest's

access facilities. (Comal. 1 60). Thus, as the court held in Alliance, Qwest may not demand

access charges from Broadvox, which had no contract, no order, and no subscription with Qwest

so as to be its "subscriber".

D. Qwest's State Law Claims Are Barred By The Filed Rate Doctrine

Once a carrier's tariff is approved by a regulatory body such as the FCC, its terms are

considered to be "the law" and it conclusively and exclusively enumerates the rights and

liabilities as between the carrier and the customer. Int ' l Tel. Ctr., Inc. v. Am. Tel. & Tel., Co.,

No. Civ . A. 96-3398, 1997 WL 599618, at *3 (E.D. La. Sept. 16, 1997) (unreported decision)

(citing Carter v. Am. Tel. & Tel., Co., 365 F.2d 486, 496 (5th Cir.1966) ("[A] tariff, required by

law to be filed, is not a mere contract. It is the law.")). "The legal rights of parties contracting

for regulated services are governed by tariffs published with the appropriate regulatory agency."

Id. "The rights as defined by the tariff cannot be varied or enlarged by either contract or tort of

the carrier." Id (citing Square D Co. v. Niagara Frontier Tary§'Bureau, Inc., 476 U.S. 409,

416-17 (1986), see also Am. Tel. & Tel. Co. v. Cent. Office Tel., Inc., 524 U.S. 214, 230 (1998)

(Rehnquist, C.J., concurring) (confirming that the tariff itself provides "the exclusive source of

the terms and conditions by which the common carrier provides to its customers the services

covered by the tariff") ("A T&T v. Central")).

This principle, known as the "filed rate doctrine" is "a tough and durable barrier" to state-

law claims deriving from allegations of non-compliance with filed tariffs. See Verizon Del., Inc.

v. Coved Commc 'ms Co., 377 F.3d 1081, 1088 (9th Cir. 2004). Qwest alleges that its federal and

13
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state tariffs apply to the alleged activities of Broadvox (Con pl. W 80, 91), but it may not then go

outside the four corners of the tariffs to assert that it is entitled to relief under state law. See

Verizon, 377 F.3d at 1085-86. Based on the filed rate doctrine, federal courts have barred a wide

variety of state-law claims, including every state-law claim raised by Qwest. See Access

_
_
E

Telecom, Inc. v. MCI Telecomms Corp., 197 F.3d 694, 710-11 (5th Cir. 1999) (citing Marcus v.

AT&T Corp., 938 F, Supp. 1158, 1170-73 (S.D.N.Y. 1996), aj fd, 138 F.3d 46 (ad Cir. 1998)

(holding the following claims were preempted: deceptive acts and practices, false advertising,

fraud and deceit, negligent misrepresentation, breach of warranty, and unjust enrichment by

failing to disclose that customers were billed per minute rounded up to the next higher full

minute for long distance services)). In Access Telecom, the Fifth Circuit also acknowledged that

due leading and controlling case relating to the tiled rate doctrine and its impact on state-law

claims is AT&T v. Central. Id. at 711. In AT&T v. Central, the Supreme Court held that the filed

rate doctrine bars state-law claims for breach of contract and derivative claims for tortuous

interference. 524 U.S. at 230.

Because "[t]he Bled rate doctrine turns upon an examination of the claim, not the asserted

defenses to the claim[,]" the doctrine applies even when a defendant argues (as Broadvox does in

this case) that it is not subject to the plaintiffs tariff. Freedom Ring Comma 'ng, LLC v. AT&T

Corp., 229 F. Supp. ad 67, 69-70 (D.N.H. 2002). In other words, regardless of whether Qwest's

tariff applies to Broadvox, Qwest may not assert state-law claims so long as they are "primarily

founded upon the contention that [Broadvox] failed to pay [Qwest] for services rendered under

its filed tariffs." Id. at 70.

Each of Qwest's state-law claims relies on Broadvox's alleged failure to pay access

charges pursuant to Qwest's tariffs. The filed rate doctrine therefore bars Qwest's state-law

14
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claims for unjust enrichment (Count III), fraud (Counts IV and V), tortuous interference (Count

VI), and by extension, the declaratory judgment claim (Count VII), and the Court should dismiss

those counts in their entirety. As discussed below, however, even if it were proper for Qwest to

assert state-law claims, it has not alleged facts sufficient for the Court to reach a plausible

conclusion that the elements of those claims have been met.

E. Qwest's Unjust Enrichment Claim Fails To Plead Facts Supporting A Claim

Under Texas law, unjust enrichment "characterizes the result of a failure to make

restitution of benefits either wrongfully or passively received under circumstances that give rise

to an implied or quasi-contractual obligation to repay." Albemarle Corp. v. MEMC Elec.

Materials, Inc., 685 F. Supp. 2d 652, 658 (S.D. Tex. 2010) (citing R.M Dudley Constr. Co.

Dawson, 258 S.W.3d 694, 703 (Tex. App.--Waco 2008, pet. denied)).

v.

Recovery under unjust enrichment is appropriate "when a contemplated agreement is

unenforceable, impossible, not fully performed, thwarted by mutual mistake, or void for other

legal reasons." Verizon Employee Benefits Comm. v. Frawley, No. 3:05-CV-2105-P, 2007 WL

2051 113, at *3 (N.D. Tex. July 12, 2007) (unreported decision) (citing City of Harker Heights v.

Sun Meadows Lanai Ltd, 830 S.W.2d 313, 319 (Tex. App.-Austin 1992, no writ). Unjust

enrichment also arises when a person fails to "make restitution of benefits either wrongfully or

passively received under circumstances that give rise to an implied or quasi-contractual

obligation to repay." Id. (emphasis omitted) (citing Walker v. Cotter Props., Inc., 181 S.W.3d

895, 900 (Tex. App.-Dal las 2006, no pet.)). It is not a separate cause of action, and a

successful claim must arise from an underlying contractual arrangement in which the court

implies a remedy because one party received an unjust benefit. R.M Dudley Constr. Co., 258

S.W.3d at 703. For example, an unjust enrichment claim might be successfully brought to

i s
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recover mCnéy advanCed in anticipation of CoNsideration tha5t later fai led.  Id (citing OXford Fin,

Cos. v. Velez, 807 S.W.2d 460, 465 (Tex. App.-4AUstin 1991, writ denied)).

. QweSt 'does n6tallegé that it has a contract with Broadvox and it does not plead facts

sufficient to show that Broadvox has subscribed to its tariffs. See, §II.C, supra. Moreover,

" -.Qwest`. admits that Broadvox. dQes~ not terminate any..traffic .directlyto' Qwest, but rather

purportedly terminates txraiiic to Qwest's network via illird pay CLECs. (CompL 1l1[45, 60).

Thus, Qwest does hot éllege a benefit that it has coMerred.on BroadvoX, either 'm the form of ..

tenninafion semviceser money.. If Qwest believes that it.has not been properly .paid.for .its

"termination services, it must seek redress from the parties with whom it has a contract, and who

Ida receive access services the CLECs.that have intercomieétioniagreexnenfs. With Qwest.

(Cdmpl. 1[1[28, 60).6 'Broadvox simply not been unj ixstly enriched under TeXas law.

F. QwestFails. To Plead Facts Sufficient To Support Its Fraud Claims For..
Misrepresentation or Non-Disclosure (Counts IV and V), As Well as Other Claims
Based oN Alleged Fraudulent Conduct (Counts VI and VII)

Rule .9(b) .of the Federal Ri11es of Civil Procedure requires all averMents 'of fraud to be

stated with particularity. See FED; R. CIV, P. 9(b). Rule 9(b) applies tall claims based on, or

.&w . ¢_ .allegations of &aid, including dl state-law clai1ns'premis¢d on fraudulent

. Ccinduct See, et.; Bbifsellinv v. Goldman Sachs Group, Inc., 477 F.3d §02, 507 .(7th Cir. 2007)

(tortioué ixltéfférenCé subject to' Rule 9(b)); Breckenridge Enters., Inc. Avie AlternatiVeS, LLC,v.

No. 3'08-CV-1782-M, 2009 WL 1469808, at *10 (N.D. Téx. May 27,2009) (unreported

decision) (Unjust enrichment subject to Rule 9(b) when based on i iaud allegations); see Carroll

v . Foist James Corp., 470 F.3d 1171, 1174 (5th Cir. 2006) (Rule 9(b) applied to fraudulent non-

disclosure claim).

6 Qwest states that. it "exchanges trafticwith the CLECs on the basis of contract, not tariff. These contracts, called
interconnection agreements, provide that each carrier compensates the other for the 'transport and terminatioN' of
local traffic." (Comal. 1128).

16
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In order to support a claim of fraud, a plaintiff in Texas must allege facts sufficient to

show that the defendant made (1) a material representation; (2) that was false when made; (3)

which die speaker knew was false, or made recklessly without knowledge of its truth and as a

positive assertion; (4) the speaker made it with the intent that it should be acted upon; and (5) the

party acted in reliance and suffered injury as a result. Daldav Assocs., L.P. v. Lebor, 391 F.

Supp. ad 472, 475 (N.D. Tex. 2005). The elements of a claim for fraud by nondisclosure are

identical to a claim for fraud except "that the misrepresentation element can be proven by the

nondisclosure or concealment of a material fact in light of a duty to disclose." United Teacher

Assocs. Ins. Co. v. Union Labor Life Ins. Co., 414 F.3d 558, 567 (5th Cir. 2005). Fraud must be

pled with particularity under Rule 9(b), which "typically requires the claimant to plead the type

of facts omitted, the place in which the omissions should have appeared, and the way in which

the omitted facts made the representations misleading." Carroll,470 F.3d at 1174 (citingUnited

States ex rel. Riley v. St. Luke 's Episcopal Hosp.,355 F.3d 370, 381 (5th Cir. 2004)).

Qwest's claim for fraud is completely devoid of any specificity or particulars. it asserts

that, somehow, through some sort of agreements with Lmidentified CLECs or possibly some

1XCs, Broadvox purportedly "provides for" the transport of some individuals' calls that crossed

local exchange boundaries. (Con pl. 11 37). The sole basis on which a misrepresentation or

omission allegedly occurred, is that Broadvox purportedly uses a PRI trunk to transmit traffic

from its network to unnamed CLECs' network(s). (Con pl. 1160). Qwest alleges that use of this

PRI trunk "suggests" that the traffic is local, and thereby disguises the true nature of the traffic

and causes it to be misrouted. (Con pl. W 31-32). Qwest does not allege however that the

unnamed CLEC uses a PRI trunk to transmit traffic to Qwest. If the CLEC does not also use the

same "misleading" PRI trunk, then it is completely irrelevant what type of trunk Broadvox may

17
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use to transmit traffic to the CLEC. Qwest thus fails to establish any causal link between

Broadvox's use of a PRI trunk and the actual facility that is used by the CLEC to terminate

traffic to Qwest. It therefore fails to allege facts sufficient to plausibly conclude that Broadvox's

use of a PRI trunk makes any land of representation to Qwest, much less a false one.

G. Qwest Has Failed to State a Claim for Tortious Interference with Contractual
Relationship.

To support a claim for tortuous interference in Texas, Qwest must demonstrate that it was

a party to a valid contract, that Broadvox was not a party to the contract, that Broadvox

intentionally interfered with the contract, and that Qwest therefore suffered damage. See Juliette

Fowler Homes, Inc. v. Welch Assocs., 793 S.W.2d 660, 664 (Tex. 1990). "Interference with a

contract is tortuous only if it is intentional." Southwestern Bell Tel. Co. v. John Carlo Texas,

Inc., 843 S.W.2d 470, 472 (Tex. 1992).

First, Qwest has failed to allege facts supporting intentional conduct,

alleges it has agreements with laCs and that Broadvox has separate agreements with laCs and

Second, Qwest

CLECs. (Con pl. 'IHI 45, 125). If Qwest believes it has been deprived of access charges, its claim

lies contractually against its laCs, not tortuously against Broadvox. Unjust enrichment does not

allow Qwest to transform such contractual claims into tort claims against Broadvox. Thus,

Qwest's tortuous interference claim fails for some of the same reasons as its unjust enrichment

claim. Finally, Qwest's tortuous interference claims are entirely based on its iiaud claims: it

contends that "but for Broadvox's fraudulent scheme" in disguising its allegedly long-distance

calls as local, then "Broadvox's upstream connecting laCs" would have delivered the calls to

Qwest over facilities for interexchange traff ic. (Comal. 'H 123). Thus, Qwest's tonious

interference claim fails for the same reason that its fraud claims fail. Borsellino, 477 F.3d at 507

(tortuous interference subj act to Rule 9(b)).

18
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H. Qwest's Claim for Declaratory Judgment Also Should Be Dismissed Under Rule
12(b)(6) for Insufficient Pleading.

| Qwest's claim for declaratory judgment is based on the same fraud allegations in Counts

IV and V, namely that Broadvox "misroutes and disguises traffic" and thereby avoids paying

access charges. (Comal. W 134-36). Therefore, the declaratory judgment claim is also subject

to Rule 9(b) and should be dismissed for the reasons discussed in Section II.F above.

In considering a declaratory judgment claim, a court must determine (1) weedier the

action is justiciable or an "actual controversy"; (2) whether it has the "authority" to grant

declaratory relief; and (3) how to exercise its broad discretion. Oryx Credit Alliance, Inc. v.

Wolfe,212 F.3d 891, 895 (5th Cir. 2000). Qwest has failed to allege the existence of an "actual

controversy" because it has failed to allege facts supporting any contention that Broadvox has an

obligation to Qwest for access charges. Qwest seeks a declaration that "the long distance traffic

that Broadvox causes to be routed to Qwest for termination is subject to the terminating switched

access charges ...." (Con pl. 11 137). Qwest admits throughout its Complaint, however, that

Broadvox delivers traffic to CLECs, not Qwest. (Comal. 111] 13, 32, 36, 45, 60). Moreover, a

question exists as to whether this Court has authority to grant the declaratory relief sought given

(1) Qwest's failure to allege facts supporting its IXC conclusion and (2) the fact that such a

decision is arguably better left to the FCC and its Rulemaking authority.

Above all, Qwest cannot attempt to obtain the same relief sought under its other claims

indirectly through a declaratory judgment. See, e.g., Sanuet Corp. v. Lex or Int'l, Inc., No. 3:06-

CV-1258-B, 2008 WL 2201451, at *3 (N.D. Tex. May 15, 2008) (unreported decision)

("[C]ourts regularly reject declaratory judgment claims that seek resolution of matters that will

already be resolved as part of the claims in the lawsuit."), Xtria LLC v. Tracking Sys., Inc., No.

3:07-CV~0l60-D, 2007 WL 1791252, at *3 (N.D. Tex. June 21, 2007) (unreported decision)

19
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(dismissing the plaintiffs declaratory judgment claim under Rule 12(b)(6) because it "essentially

dup1icate[d]" plaintiffs substantive claim); Kougl v. Xspedius Mgmt. Co., No. 3:04-CV-2518-D,

2005 WL 1421446, at *4 (N.D. Tex. June 1, 2005) (unreported decision) (refusing to consider

the plaintiffs' declaratory judgment actions because "[t]hese questions will be resolved in the

context of [the substantive] actions" and because "[s]eparate declaratory judgment actions would

be redundant"), Albritton Props. v. Am. Empire Surplus Lines, No. 3:04-CV-2531-P, 2005 WL

975423, at *2 (N.D. Tex. Apr. 25, 2005) (unreported decision) ("Generadly, a declaratory|

I_ judgment is unavailable to resolve disputes already pending before the coult.").

1. In The Event The Court Retains This Matter, It Should Require Qwest Under
FRCP l2(e) To Make A More Definite Statement As To Its Entire Complaint

To the extent the Court is not willlmg to dismiss or stay this case, Broadvox respectfully

requests that Qwest provide a more definite statement of its claims. FED. R. CIV. P. 12(e).

J. The Court Should Dismiss or Stay This Proceeding Under The First Filed Doctrine

As part of its general power to administer its docket, a district court may stay or dismiss a

suit that is duplicative of another federal court suit. See Colo. River Water Conservation Dist. v.

United States, 424 U.S. 800, 817 (1976). The doctrine is meant to "avoid duplicative litigation"

and promote judicial economy and "to avoid piecemeal resolution of issues that call for a

uniform result." Id; see also W Gulf Mar. Ass'n v. ILA Deep Sea Local 24, 751 F.2d 721, 729

(5th Cir. 1985). A court may curtail the duplicative litigation either by issuing a stay or by

dismissing the second litigation. See W Gulf Mar. Ass'n, 751 F.2d at 729 n.l; Kerotest Mfg. Co.

v. C-O-Two Fire Equip. Co., 342 U.S. 180, 183-84 (1952).

The Court should apply the first tiled doctrine and either stay or dismiss this case because

Qwest commenced an identical lawsuit in the Western Distn'ct of Washington in December of

2008 against Broadvox and several other defendants. See Qwest Corp. v. Jovian, No. C-08-

20
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1715 RSM (W.D. Wa. filed Nov. 26, 2008) ("Qwest 2008 Washington Complaint"). That case

involves the same plaintiff, the same defendant, the same claim that Broadvox failed to pay

access charges for traffic terminated to Qwest's network in Washington, Arizona, Idaho, Oregon

and Utah,7 the same legal issues, and (until Qwest's were disqualified) the same attorneys as this

case.8 Indeed, this Complaint and the Washington complaint are nearly verbatim. The

Washington court ultimately dismissed Broadvox and one of the other defendants from the

proceeding for lack of personal jurisdiction (though that dismissal did not stop Qwest from

wrongfully naming Broadvox in its Amended Complaint in Washington anyway).9 It then

dismissed the one remaining defendant on the grounds that Qwest failed to state a claim

"because Qwest has failed in asserting that UniPoint is an Ixc."1° Qwest appeared the dismissal

of Broadvox, and the matter is currently pending before the Ninth Circuit." In its appeal papers

filed with Ninth Circuit Court of Appeals, Qwest acknowledged that this case is related to the

Washington 1itigation.12 Qwest did not give this Court the courtesy of the same notice, even

though it was required to disclose any related case, "whether pending or closed" on the civil

cover sheet. (SeeComal. at Civil Cover Sheet (PACER Doc. No. 1)).

If Qwest should prevail in its Ninth Circuit appeal on personal jurisdiction, Qwest will

resume its case in Washington state against Broadvox. There would otherwise be no purpose in

appealing that decision. Indeed, Qwest filed a stipulated motion asking the Washington court to

7 Qwest 2008 Washington Complaint at 1[47. Qwest identifies these same five states in 1]77 of this Complaint.

1984) Qwest v, Anovian,No. C08-1715 RSM, Order on Mot. for Disqualification, April 8, 2010 (PACER Doc. No.

9 Qwest v. Jovian, No. C-08-1715 RSM (PACER Doc. Nos. 67 and 68).

10Qwest v. Jovian, No. C-08-1715 RSM (PACER Doc. No. 66).

11 Case No. 10-35177, U. S. Court of Appeals for the Ninth Circuit.

N QS) st Mediation Questionnaire,Qwest v. Anovian,No. 10-35177 (9th Cir. tiled Feb. 19, 2010) p. 2 (PACER Doc.
o. .
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stay the proceeding ngninsi Unirnini (the n;-nnnining dnfnidnni) 'until me resolution of in<= ninth

Circuit appeal, so thatthe case. against UniPoint and.any other defen44nt that might be re-added

could proceed in-unison. In other words, Qwest is hedging its bets by maintaining the same

litigation in two courts in case it loses its Ninth Circuit appeal.

K . The Court Should Apply The Primary Jurisdiction Doctrine To Refer This Case To
The FCC For Resolution In A Currently Pending'Proceeding .

Qwest invites this"courtto accépt"a navel théb;'y'that.noh-IXCs. should be subject to
|,

access charge liability; . The Court should decline Qwest's invitation to write federal

' conuhunications policy, grid should defer instead tolthe primary jurisdiction pf the FCC.

the se cognizable if resolution of the dispute requires determination from an expert agency

Under the pri11nz|cryjiu*isdic|:icndocturine,acourtmay disnnissor stayaproceedingthatis

with special competeNce over the subject matter. MissL Power & Light Co. v. United GaS Pipe

L .Line.c0.,532 1=.2a 412, 417 (eth cir..1977).."Iii ̀ shbrt, the agency"shoi1ld have .the first Word."

Id(cifingMarineEng'r.s'Beneficial Ass '-n v. Interlake Steamshqr Co., 370 U.S. 173, 185 (1962)).

There is no "fixed fionnula" for applying the primary jurisdiction doctr'me, but the advisability of

invoking primary jurisdiction is greatest when the issue is already before the agency; See id at

419; Ind;4s...Commc'hsSys., Ire. v. Pay. Tel. & Tel. Co.,505 F.2d 152, .157 (9th Cir. 1974),MCI

. Commc'n.s' Corp. v. Am.. T¢l§ & Tel. Co. , 496 F.2d 214, 223-24 (ad Cir. 1974); séé also La.

Power &Light v_ Fed "Power' Comm Jr' .526 1=.2<1898, 910 (5th Cir. 1976). It is not necessary

that the expert agency's proceeding conclusively put an end to the matter in order for the Count

to defer. See Carter v. Am; Tel. & Tel. Co., 365 F.2d 486, 497 (5th Cir. 1966) (pdmafy

jurisdiction invoked where there was only a "strong possibility" that the FCC decision would

*resolve the dispute.) Rather, deferral to the expert agehcyis appropriate if the agency's decision

would provide "material aid" tithe court. Miss.P0wer,532 F.2d .at 418-21 .

\
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Where interpretation of a tariff is at issue, the matter is properly passed upon in the first

instance by the FCC. See id. at 420. Indeed, this Circuit has opined that "reference by a court to

a regulatory agency may not even be discretionary on such an issue." Id (citing Interstate

Commerce Comm'n v. All. Coast Line R. Co., 383 U.S. 576, 600-01 (1966), United States v. W

Pac. R.R. Co., 352 U.S. 59, 63 (1956)). The novel theories of liability that Qwest advances raise

complex and interrelated policy questions that fall squarely within the FCC's expertise and

authority. If this Court were to entertain Qwest's innovative access-charge arguments, it would

necessarily insert itself  into federal communications policymaking, thereby duplicating or

contradicting the FCC 'm the midst of a comprehensive deliberative process on access charges.

Indeed, the FCC is currently deliberating on the precise issues raised in the complaint as

part of its National Broadband Plan announced on March 16, 2010. This plan includes a

proposal for implementing comprehensive reforms for intercarrier compensation, and explicitly

will address "the treatment of VoIP traffic for purposes of ICC [Intercarrier Compensation]."'3

The proceedings are intended to comprehensively revise intercarrier compensation issues, and

the FCC has expressly included the issue of whether access charges are applicable to VoIP traffic

within the scope of that proceeding." These proceedings collectively constitute an effort by the

FCC to address intercarrier compensation comprehensively, including rules regarding intercarrier

compensation for VoIP traffic, by the fourth qua.rter of this year.'5

See National Broadband Plan, Recommendation 8.7, 111 1, 4 (2010), http://www.broadband.gov/plan/8-
availability/#r8 ("During Stage One, the FCC should establish a framework for phased reform of ICC [Inter-Carrier
Compensation] to eliminate current distortions that are created by recovering fixed network costs through per-
minute rates for the origination and termination of traffic.... The FCC also should address the treatment of VoIP
traffic for purposes of ICC.").

14See id

13

15 See Proposed 2010 Key Broadband Agenda Items, http1//www.broadband.gov/plan/chart-of-key-broadband-
action-agenda-items.pdf.
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The FCC's current effort is the culmination of several prior proceedings in which the

FCC has attempted to determine what (if any) termination charges should apply to VoIP. In

2004, the FCC opened a comprehensive Rulemaking process (the "IP-Enabled Services

Proceeding") to address the "revolutionary" changes wrought "by the rise of IP-enabled

communications."'° Among the major questions raised by this Rulemaking is the applicability of

access charges to IP-enabled services, including the appropriate intercarrier-compensation

obligations of "providers of [IP-enabled] services."17 Since initiating this Rulemaking, the FCC

has addressed many of the difficult issues it raised, but it has not determined that access charges

may be applied to IP-enabled services such a VOIP." These are the very issues in this case.

The FCC's analysis of termination charges for IP-enabled services will reach far beyond

simply setting a termination rate, if any. The FCC will consider numerous overarching policy

issues, which it is uniquely qualified to resolve, such as promoting the economically efficient use

of (and investment in) telecommunications networks, encouraging efficient competition,

preserving universal service, encouraging technological neutrality, reviewing the effect of

16 See IP-EnabledSerfs., Notice of Proposed Rulemaking, 19 FCC Rcd 4863, 4867 115 (2004).

17 Id. at1161.

is For example, the Commission has determined that interconnected VoIP providers (a subset of IP-enabled service
providers) must provide E911 service, comply with the requirements of the Communications Assistance for Law
Enforcement Act, pay into the federal Universal Service Fund, safeguard Customer Proprietary Network
Information, satisfy disability access requirements, meet the FCC's regulatory fee obligations, and comply with
local number portability requirements. See E91 I Requirements for IP-Enabled Serv. Providers, First Report and
Order and Notice of Proposed Rulemaking, 20 FCC Rcd 10245 (2005);Commc'ns Assistance for Law Enforcement
Act and Broadband Access andServs., First Report and Order and Further Notice of Proposed Rulemaking, 20 FCC
Rcd 14989, 14991-92 1] 8 (2005), IP-Enabled Serve., Report and Order and Notice of Proposed Rulemaking, 21
FCC Red 7518, 7520 11 2 (2005); Implementation of the Telecomm. Act of 1996: Telecomms. Carriers' Use of
Customer Proprietary Network Info. and Other Customer Info., Report and Order and Further Notice of Proposed
Rulemaking, s 22 FCC Rcd 6927 (2007); IP-Enabled Serve., Report and Order, 22 FCC Red H275 (2007);
Assessment and Collection of Reg. Fees for Fiscal Year 2007, Report and Order and Further Notice of Proposed
Rulemaking, FCC 07-140 at 111] 11-20 (rel. Aug. 6, 2007), Tel. No. Requirements for IP-Enabled Serv. Providers,
Report and Order, Declaratory Ruling, Order on Remand, and Notice of Proposed Rulemaking, 22 FCC Rcd 19531
(2007).

24



i

U

I r v

Filed06/18/10 Pa 34.of35l V Case4:10-cv-00.1»34-A . docuMent 18 PageID 141
u 25
is

v

compensation. chaNges onrearrier . interconnection rules, and .developing a' transition plan for

carriersto .implement any new compensation rules. See Miss. Power,532 F.2d at 417.

. The FCC followed the 2004 proceeding with other statements of its intent to address

termination charges for VQIP. For example, it released. a Further Notice of Proposed

Rulemaldng ("I§NPRM") seeking commeNt On several intercarrier compensation proposals,

ineliigiing proposals. that would address the regulatory classification ofoadls exchanged between

IP-based and circuit-sWitched networks.19 In 2008, the FCC issiiédjts ISP Mandamus Order in :

which it indies¢ed it is considering .a new approach to intercanier compensation that woixld result

in a newux;ifonn set of termination foradltypes or*1I=alflic,. includiNg v0Ip.2° It is clear that

the Fccis actively working bf a comprehensive plan to 'revise the intercanier eompemsatlon

The FCC also has previouslyregime applicable to a wide variety of tragic, including VoIP.

indicated that it has the discretion to apply Rulemaking determinations retroactively, including by

implication to this very dispute. See AT&T IP-in-the-Middle Order, 19 FCC Rcd at 7471.. The

Court should defer to the FCC'simportant policy.maldh§role,.and shbuldréfer.this case to the

FCCfor resolution, or at least Hold this case in abeyai;cé~unti1 the FCC acts.

III. . CONCLUSION

Broadvox respectfully requests that the Court enter an order granting this. Motion

dis1hissihg Qwest's claims for failure to state a.élaim; or in the alternative; dismissing or staying

this; proceeding until the prior litigation in federal court in Washington is concluded, or. in

deference to the FCC for resolution.

19 See High-Cost Universal Serf. Support,Order on Remand and Report and Order and Further Notice of Proposed
Rulemaking, 24 FCC Red 6475, 6493 111]38-41 (2008) ("FNPRM");see alsoFeatureGroup IP Pet. for
Forbearance,MeMorandum Opinion and Order, FCC, WC Docket No, 07-256, 116 n.l9 (rel. Jan. 21, 2009).

to ISP MandamusOrder, at Appendix A, 11153.
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INTRODUCTION

Defendants ("Broadvox") prematurely attempt to argue the merits of this case and

consistently mischaracterize the nature of Qwest's claims, the facts, and the applicable law. The

Court should not be misled by the straw-man arguments Broadvox advances. On the facts Qwest

alleges, which must be assumed as true. Broadvox is an interexchange carrier under both the

clear language of the Communications Act and case law. The calls at issue are not exempt from

access charges, as the FCC has repeatedly determined, and Broadvox's liability for access

charges is not defeated by its machinations to hide behind another local carrier.

Broadvox's main defense consists of repeating, over and over, that it says it is not an

interexchange carrier and so, its logic goes, it must not be. (Broadvox basically admits that if it

is an interexchange carrier, it owes Qwest lots of access charges.) But wishing and hoping does

not make it so. The proper categorization of Broadvox's service depends on facts -- what

Broadvox provides, how and to whom it sells it, and when, how, and for whom it works -- that

Broadvox cannot controvert in a motion to dismiss. That issue necessarily turns on the fact-

intensive inquiry of what Broadvox actually does, not whatit says it does. In short, Broadvox

cannot exempt itself from FCC regulations just by saying it is exempt.

Qwest's complaint properly and suf f iciently al leges the f raudulent and unlawful

regulatory arbitrage scheme in which Broadvox has engaged -- the scheme that forms the basis

for Qwest's claims. The complaint fully and fairly apprises Broadvox of the nature and grounds

of this suit, which is all that the Court's pleading rules require.

The balance of Broadvox's arguments to deny tort liability and declaratory relief, and to

freeze this case indefinitely while we wait for future FCC rulings, are no more: convincing.

Qwest respectfully submits that the motion should be denied in its entirety, so that this case may

proceed to discovery and a final hearing or trial.

-1-
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STANDARDS GovEnn1nc Tms MoTion

A motion to dismiss under Rule l 2(b)(6) for failure to state a claim is viewed with

disfavor. Lormand v. US Unwired, Inc., 565 F.3d 228, 232 (5th Cir. 2009). "The ultimate

question" when addressing such a motion "is whether the complaint states a valid claim when all

well-pleaded facts are assumed true and are viewed in the light most favorable to the plaintiff"

Lone Star Fund V (US), L.P. v. Barclays Bank PLC, 594 F.3d 383, 387 (5th Cir. 2010).

"To surv ive a motion to dismiss," a complaint need only contain "suff icient factual

matter, accepted as true, to 'state a claim to relief that is plausible on its face.'" Gonzalez v. Kay,

577 F.3d 600, 603 (5th Cir. 2009) (quoting Ashcroft v. Iqbal, 129 s. Ct. 1937, 1949 (2009)).

Plausibility, in tum, requires only "'enough fact to raise a reasonable expectation that discovery

will reveal evidence of' the necessary claims or elements." S Scrap Material Co. v. ABC Ins.

Co,, 541 F.3d 584, 587 (5th Cir. 2008) (quoting Bell All. Corp. v. Twombly, 550 U.S. 544, 556

(2007)). Thus, a "claim has facial plausibility when the pleaded factual content allows the court

to draw the reasonable inference that the defendant is liable for the misconduct alleged."

Hershey v. Energy Transfer Partners, L.P., __ F.3d ___, 2010 WL 25lOl22, at *4 (5th Cir. 2010).

Rule 9(b) requires that, in "al l  averments of  f raud or mistake, the circumstances

constituting fraud or mistake shall be stated with particularity." But the pleading requirements of

Rule 9(b) "may be to some extent relaxed where the facts relating to the alleged fraud are

peculiarly within the perpetrator's knowledge." Willard v. Humana Health Plan of Tex. Inc.,

336 F.3d 375, 384-85 (5th Cir. 2003). "Courts have also relaxed the specificity requirement of

Rule 9(b)" "where the alleged conduct took place over a long period of  time or involved

numerous occurrences." Ellis v. Sheikh, 583 F. Supp. ad 434, 439 (W.D.N.Y. 2008) (quote

omitted). Thus, where "the course of conduct occurs over an extended time period or consistsof

a series of transactions, the plaintiff need not allege in detail the facts of each transaction of the
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fraudulent scheme." Thompson v. Columbia/HCA Healthcare Corp., 20 F. Supp. ad 1017, 1039

(s.D. Tex. 1998).

Of course, if a court finds that dismissal of a claim is warranted under Rules 9 or 12(b), it

normally will exercise its discretion to allow leave to amend to cure pleading defects, See FED.

R. CIV. P. 15(a)(2). "In the context of  motions to amend pleadings, 'discretion' may be

misleading, because FED. R. CW. P. l5(a) evinces a bias in favor of granting leave to amend."

Rosenzweig v. Azurix Corp., 332 F.3d 854, 863 (5th Cir. 2003) (quote omitted).

Finally, a "court considering deferring to an agency's primary jurisdiction must weigh the

benefits of obtaining the agency's aid against the need to resolve the litigation expeditiously and

may defer only if  the benefits of agency review exceed the costs imposed on the parties."

Wagner & Brown v. ANR Pipeline Co., 837 F.2d 199, 201 (5th Cir. 1988),

ARGUMENT

I. NONE or BRoAnvox's ARGUMENTS WARRANTS DlsmlssAL on QwEsT's CLAIMS For
NONPAYMENT OF ACCESS CHARGES.

A. Qwest Has Alleged Facts Sufficient to Demonstrate That Broadvox is an
Interexchange Carrier Liable for Access Charges.

As Broadvox notes, interexchange service "is defined as a call that terminates in a local

calling area different thaN the one in which it originates," and Qwest has alleged that "Broadvox

cam'es calls between local exchanges." Defs.' Mot. to Dismiss or Stay(Dkt. No. 18) ("MTD")

at 6 (citing First Am. Complaint (Dkt. No. 6) ("Compl.")1] 53). Broadvox does not deny that it

provides interexchange service.

Instead, Broadvox argues that providing an interexchange service does not make it an

"interexchange carrier" or "carrier's canter," within the scope of 47 C.F.R. § 69.5(b). It says

that it is not a common carrier or evena "carrier" at all, that its refusal to meet the regulatory

obligations of an interexchange carrier is determinative of its regulatory status; and that status as

-3-
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an interexchange carrier under FCC regulations cannot arise merely from an entity's engaging in

regulated activity. Broadvox is wrong on all three points. Qwest's allegations, if proven at trial,

are suf f icient to establ ish that Broadvox is an interexchange carrier l iable to Qwest for

terminating access charges under 47 C.F.R. § 69.5(b).'
|

|
The essence of Broadvox's argument is that an entity can simply declare itself exempt

from the FCC's regulatory framework for telecommunications services. But "a 'common carrier

is such by virtue of his occupation] that is by the actual activity he conies on." Nat'l Ass 'n of

Regulator Ulil. Comm 'is v. FCC (NARUC II), 533 F.2d 601, 608 (D.C. Cir. 1976) (quote

omitted). Thus, an entity's status as a carrier depends on "the particular practice under

surveillance," not the entity's self-serving description of its own conduct. Sw. Bell. Tel. Co. v.

FCC, 19 F.3d 1475, 1481 (D.C. Cir. 1994). This well-settled and commonsensical rule directly

refutes Broadvox's argument that it can avoid FCC regulations just by saying it would prefer not

to comply

Despite what Broadvox argues, Qwest need not allege that Broadvox is legally obligated

to offer service indifferently in order for Broadvox to be a carrier for purposes of Qwest's claim.

It is "not necessary that a carrier be required to serve all indiscriminately; it is enough that its

practice is, in fact, to do so." Nat'l Ass'n 0f Regulatory Util. Comm 'is v. FCC (NARUC I), 525

F.2d 630, 641 (D.C. Cir. 1976) (emphasis added). Rather, as the D.C. Circuit has noted, the

I

z

Tellingly, Broadvox promotes itself to other carriers as "one of the country's preeminent 'can°ier's carrier'
for VoIP [sic]." Broadvox, SIP Trunking Provider Co. History, http://www.broadvox.com/History.aspx
(last visited July l, 20 i0). Yet here it continues to insist that it is not liable for the "[c]arrier's carrier
charges" imposed by § 69.5(b).
Nor are Broadvox's examples of "entities that arguably 'act' like an IXC" but receive different regulatory
treatment persuasive, see MTD at 9-10, given the specific exemptions created by the FCC for the types of
traffic cited. See First Report & Order, In re Implementation of the Local Competition Provisions in the
Telecomms. Ac! of 1996, ll FCC Rcd. 15499, 16014 11 1036 (1996) (specifically exempting "traffic to or
from a [Commercial Mobile Radio System] network that originates and terminates within the same [Major
Trading Area]" from liability for access charges in favor of a system of reciprocal compensation between
the CMRS provider and the local carrier); 47 C.F.R. §§ 69.5(c), 69.1 15. No such exemption applies to
Broadvox's services.

-4-
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primary sine quanon of common carrier status is .a quasi-public character, which
arises out of the undertaking to carry for all people indifferently.... [A]
specialized carrier whose service is of possible use to only fraction of the
population may nonetheless be a common canter if he holds himself out to serve
indifferently all potential users ....

Sw. Bell Tel. Co., 19 F.3d at 1480 (quote and emphasis omitted); accord United States Telecom

Ass 'n v. FCC,295 F.3d 1326, 1329 (D.C. Cir. 2002). And while "self-certification" as a carrier

may suffice to ensure an entity's treatment as one, see Iowa Telecomms. Servs., Inc. v, Iowa

Utile. Ba, 563 F.3d 743, 749 (8th Cir. 2009), nothing makes such registration a prerequisite to

| 3carrier status, as Broadvox contends.

Moreover, Broadvox is a common carrier because, as Qwest alleges, federal law says it

is. "Telecommunications," under the Communications Act, is "the transmission, between or
_

!

among points specified by the user, of information of the user's choosing, without change in the

form or content of the information as sent and received." 47 U.S.C. § l 53(43); cf Comal. 111]52,

63-64. "Telecommunications service," in tum, includes "the offering of telecommunications for i

a fee ... to such classes of users as to be effectively available directly to the public." 47 U.S.C.

§ l53(46); cf Comal. 11] 59, 61-62. And "any provider of telecommunications services" is a

"telecommunications cam'er" that "shall be treated as a common carrier ... to the extent that it is

engaged in providing telecommunications services." 47 U.S.C. § l53(44).. As Qwest Sets forth

in the complaint, the interexchange services Broadvox provides fare telecommunications services.

Comal. 111] 52-53. Therefore, Broadvox is a telecommunications can'ier, a common carrier for

those services, and an interexchange carrier within the meaning of 47 C.F.R. § 69.5(b).

3 Broadvox's purported "test" for common-carrier status reflects a flawed reading of NARUC I . The
language it quotes, MTD at 7, sets out the D.C. Circuit's method for determining prospectively whether
certain providers were likely to act as common carriers in the future. See NARUC I, 525 F.2d at 642 ("the
Court must find a substantial likelihood that SMRS will hold themselves out to serve indifferently"). In
that context, inquiring whether an entity is legally compelled to do so is sensible, as it is sufficient (though
not necessary) to answer the primary question -- whether "the operator offer[s] indiscriminate service to
whatever public its service may legally and practically be of use." [al NARUC I did not purport to impose
any legal-compulsion requirement to all contexts.

-5-
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In any event, notwithstanding Broadvox's rhetoric, neither section 69.5(b) nor FCC

precedent requires all interexchange carriers to be common carriers, making Broadvox's

argument a red honing. The FCC itself, addressing the issue of how interexchange carriers are

qualified, has held that

applicability of interstate carrier charges does not depend on whether the entity
tddng service is a common carrier. If [the entity] carried interstate traffic for hire
between two or more exchanges, interstate carrier access charges would apply.

HAP Serfs., Inc. v. Sw. Bell Tel. Co.,2 FCC Red. 2948, 2950 1] 15 (1987). Here, Qwest alleges

in its complaint that Broadvox calTied interstate traffic for hire between two or more exchanges,
l

and it thus owes access charges to Qwest. Con pl. 'l[1[52-53, 60. These allegations are sufficient

to meet the applicable test.

Contrary to Broadvox's assertion, even a quick review of the complaint reveals factual

allegations that go far beyond "the solitary, vague claim ... that Broadvox participates in some

fashion in the transport of traffic that crosses exchange boundaries." MTD at 8-9. Instead,

Qwest has pleaded an extensive factual basis for determining that Broadvox is an interexchange

carrier:

• Broadvox's service is an "integral part in providing a common carriage service --
ordinary long-distance telephony." Con pl. 1[1] 54, 58; see In re Bright House
Networks, LLC v. Verizon Cal., Inc., 23 FCC Rcd. 10704, 10715 1] 31 (2008)
(services incidental or adjunct to common carrier transmission service "are an integral
part of, or inseparable from, trmsmissionof communications" and "should be
classified as telecommunications services").

• Broadvox is engaged in the provision of telecommunications services as defined by
the Communications Act, Comal. 11 55, and provides a service that FCC has held to
be a common carrier telecommunications service, id 1156.

• As to the uniform nature of Broadvox's service and its holding itself out as a
nondiscriminatory service provider, Broadvox has undertaken to provide service to all
users indifferently: "Broadvox provides non-discriminatory telecommunications
services to the public or a segment of the public." Id 11 59.

-6-
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• Broadvox "does not differentiate one call &om another," but instead it "accepts and
transports each and every call that is passed to it." Id Broadvox's contracts with
upstream interexchange carriers require it to accept, transport, and assure termination
of all calls passed to it. Id 11 61. These contracts offer standardized terms and rates
for transport and termination services. Id 1] 62. Neither the contract terms nor the
services provided by Broadvox differs significantly among its customers. Id

As to the interexchange nature of its service, "Broadvox carries the long-distance
calls that are the subject of this action between local exchanges." Id. 1]58.

These allegations, which must be accepted as true, address directly the question of Broadvox's

status as an interexchange carrier for purposes of carrying the calls at issue, and they provide a

factual basis well beyond plausibility to support a key fact issue in this case: Broadvox is an

. . 4
interexchange carrier.

B. Qwest Has Alleged Facts Sufficient to Show That Broadvox's Services Are
Not Exempt from Access Charges.

Broadvox cannot avoid its responsibility to pay access charges on the ground that its

service when transporting PSTN-originated calls across exchange boundaries, as Qwest has

alleged, is exempt as an "information service." FCC guidance established and reiterated in two

orders (later relied on by federal courts) fatally undermines Broadvox's contention that its

disputed services are exempt.

First, in the IP-in-the-Middle Order, the FCC confirmed that interstate carriage of PSTN-

originated calls temporarily converted to IP format is a telecommunications service subject to

access charges under 47 C.F.R. § 69.5(b). See Order, In re Petitioner Declaratory Ruling That

AT&T's Phone-to-Phone IP Telephony Services Are Exempt from Access Charges,19 FCC Red.

7457, 7457-58 'll 1 (2004) ("IP-in-the-Middle Order"). Specifically, the FCC held that "an

interexchange service that- (1) uses ordinary customer premises equipment (CPE) with no

4 However, in the event that the Court finds dismissal of this or any other of Qwest's claims to be warranted,
Qwest requests leave to amend its complaint to cure any putative pleading defects under Fed. R. Civ. P.
15(a)<2). See Rosenzweig,332 F.3d at 863 .
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enhanced functionality; (2) originates and terminates on the public switched telephone network

(PS"IN); and (3) undergoes no net protocol conversion and provides no enhanced functionality to

end users due to the provider's use of IP technology" "is a telecommunications service upon

which interstate access charges may be assessed." Id Those are Qwest's allegations about

Broadvox's services. See Con pl. 111] 40-42, 63-66, 69-73. Given the factual inquiry necessary

to establish the proper regulatory classifications of the Broadvox service relative to the calls at

issue, Broadvox's attempt to short-circuit the process through mere assertions in a Rule l 2(b)(6)

motion is insufficient.

Moreover, the IP-in-the-Middle Order contemplates scenarios in which an interexchange

can'ier receives calls for termination already converted from PSTN to IP format:

when a provider of IP-enabled voice services contracts with an interexchange
carrier to deliver interexchange calls that begin on the PSTN, undergo no net
protocol conversion, and terminate on the PSTN, the interexchange carrier is
obligated to pay terminating access charges.

19 FCC Rcd. at 7470 11 19. The analysis requiring access charges "applies to services that meet

these criteria regardless of whether only one interexchange carrier uses IP transport or instead

multiple service providers are involved in providing IP transport," so as to avoid a situation in

which "some carriers may be paying access charges for these services while others are not." Id

The FCC and courts have applied the IP-in-the-Middle Order consistently to determine

that services functionally indistinguishable from Broadvox's are telecommunications services

subject to access charges. In a 2006 order, the FCC again rejected the argument that IP transport

somehow converts a telecommunications service into an information service. First, looking back

on the IP-in-the-Middle Order from two years before, the FCC said, it had found that

the use of IP transport, without more, did not change the regulatory classification
of  the serv ice at issue. That decision prov ided ample notice that merely

-8-
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converting a ... call to IP format and back does not transform the service from a
telecommunications service to an information service.

Report & Order, Regulation of Prepaid Calling Card Sews., 21 FCC Rcd. 7290, 7306 1] 43

(2006) ("Call ing Card Order"). Accordingly, the prov iders of prepaid celling cards were

determined to be "obligated to pay interstate or intrastate access charges" despite their

conversion of calls into IP format. ld. at 73001127.

Other courts have relied repeatedly on the IP-in-the-Middle Order. See, e.g., PAETEC

Comme 'ms, Inc. v. CommPartners, LLC, 2010 WL 1'/67193, at #3 & 11.3, *5 .(D.D.c. 2010)

(granting summary judgment on claim for access fees owed on IP-in-the-middle cells); Comcast

IP Phone of Mo., LLC v. Mo. Pub. Serf. Comm'n, 2007 WL 172359 (W.D. Mo. 2007); Sw. Bell

Tel., L.P. v. Mo. Pub. Serv. Comm 'n, 461 F. Supp. ad 1055, 1077 (E.D. Mo. 2006). This tule

articulated by the FCC is settled law, and it subjects Broadvox's service to access charges.5

Besides mischaracterizing the importance of the IP-in-the-Middle Order, Broadvox also

misstates the nature of the calls at issue here. It repeatedly obscures the distinction between IP-

originated calls and PSTN-originated calls converted to IP format, including both under the same

misleading label ("non-traditional . _ . Voice over Internet Protocol traffic," MTD at 3), and

arguing that all such "non-traditional" calls fall outside the Complaint, id at 10. Even worse,

Broadvox then suggests that the FCC has "unequivocally held" VoIP»to be "exempt from access

charges" and "has not yet determined" Whether VoIP is an information or a telecommunications

5 Regardless of whether Broadvox could succeed in arguing that IP-in-the-middle calls are not subject to
access charges despite the IP-in-the-Middle Order, Qwest has alleged that Broadvox engages in the same
scheme to avoid payment of access charges on some PSTN-originated calls that are never converted to IP
format. Comal. 11 42. Broadvox does not deny that its carriage of this subset of the calls at issue is
telecommunications service subject to access charges.
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service -- all without acknowledging that "VoIP traffic" in these .contexts actually refers only to

IP-originated calls, which are not at issue here.6 See MTD at 10-11.

The Court should not indulge Broadvox's spin on the complaint, which Qwest focused on

Broadvox traffic that "both begin[s] and end[s] as ordinary circuit-switched telephone calls" and

may or may not be convened to IP format in transit. See Comal. 1111 10, 52, 62-63. Nor should

the Court accept Broadvox's distortions of FCC and federal court decisions. Indeed,
within one

page of mischaracterizing the FCC's position on IP-in-the-middle traffic, Broadvox concedes

that under the IP-in-the-Middle Order, a PSTN-originated long-distance call converted into IP

format temporarily is subject to access charges (and, by implication, carrying such a call is not an

information service exempt from such charges). MTD at 9. That is the gravamen of Qwest's

suit, and the reason Broadvox owes Qwest substantial access charges.

Ultimately, the motion does not dispute that by carrying IP-in-the-middle long-distance

calls, as Qwest al leges, Broadvox is prov iding a telecommunications serv ice under the

Communications Act. Providing that service makes Broadvox a telecommunications carrier, and

a common carrier for purposes of that service, both under the words of the state, see.47 U.S.C.

§ 153(44),and, on the facts alleged by Qwest, under the legal standard drawn fromNARUC I and

11. And because Broadvox prov ides that serv ice across mult iple exchanges, i t  is an

interexchange carrier. Qwest has alleged facts that, if proven, will prove Broadvox's liability on

the claims for unpaid access charges. At the least, Qwest has carried its burden to allege facts

moreover, both cases cited by Broadvox in support of its contention that "VoIP has all of the characteristics
'an information service," MTD at ll, explicitly note that they considered only IP-originated traffic, not
'-in-the-middle traffic like that at issue here. See Sw. Bell Tel., 461 F. Supp. 2d at i 065 (noting SBC's
challenge to an order requiring it to forbear ham applying access charges to interexchange calls "where the
ills originate in the 'Internet Protocol' format"), Vonage Hozamgs corp. v. Minn. Pub. Uulo. Cullan H,
90 F. Supp. 2d 993, 999-1000 (D. Minn. 2003) ("Vonage never provides phone-to-phone IP telephony[,]
t only provides computer-to-phone or phone-to-computer IP telephony) ...."). The same is true of later
uses holding specific VolP services to be information services. E.g.,PAETEC Commc'ns, Inc., 2010 WL
767193, at *2-3 (holding IP-originated calls to be an information service exempt 'ti'om access charges and
:ting concession that PSTN~originated calls are subject to access charges).
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that allow "the court to draw the reasonable inference that [Broadvox] is liable for the

misconduct alleged." Hershey, _ F.3d _, 2010 WL 25lOl22, at *4.

c. Qwest Has Alleged Facts Sufficient to Demonstrate That Broadvox Is Liable
for Access Charges Under the Constructive Ordering Doctrine.

Broadvox has refused to subscribe directly to Qwest's tariff and, it appears, does not send

long-distance traffic to Qwest except through intermediaries. Qwest does not contend otherwise

Comal. 11 13. But the absence of contractual privily or another direct business relationship with

Qwest does not determine whether Broadvox is liable under Qwest's tariff, as Broadvox asserts.

Broadvox is a subscriber to Qwest's tariff under the constructive ordering doctrine. A

party makes a "construct iv e request for serv ice i f  the receiv er of  the serv ices (1) is

interconnected in such a manner that it can expect to receive access services; (2) fails to take

reasonable steps to prevent the receipt of access services, and (3) does in fact receive such

services." Hypercube LLC v. Comte! Telcom Assets LP, 2009 WL 3075208, at *7 (N.D. Tex.

2009) (quote omitted); accord In re Access Charge Reform, 14 FCC Rod. 14221 ,. 14318-19 11 188

(1999).

Qwest alleges facts that, if proved, establish each element of the constructive ordering

doctrine. The complaint alleges that Broadvox is interconnected with competing local exchange

carriers for whom Qwest is the incumbent local exchange carrier, Con pl. 1111 12-14, 45, 47, and

that Broadvox causes long-distance calls to be delivered to Qwest through competing local

exchange coniers that are interconnected with both BroadVox and Qwest, id W 13-14, 45. Far

from tdcing steps to prevent receipt of access service, Broadvox intends that Qwest provide

terminating access service for these calls. Id III[ 13, 45. And the calls that Broadvox causes to

be delivered to Qwest are in fact terminated to Qwest customers. Id 111] ll, 45, 48-49, 66. These

allegations satisfy Qwest's pleading obligations.

-11-
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Broadvox relies on a single decision, Alliance Communications Co-operative, Inc. v.

Global Crossing Telecommunications, Inc., 690 F. Supp. 2d 889 (D.S.D. 2010), to try to avoid

But Alliance was decided at summaryapplication of the constructive ordering doctrine.

judgment, after the plaintiffs failed to put the third prerequisite of the doctrine -- actual receipt of

services -- into question. Id at 894-95. A similar resolution of this disputed fact would be

inappropriate here, in resolving Broadvox's motion to dismiss, as "all well-pleaded facts are

assumed true and are viewed in the light most favorable to the plaintiff" Lone Star Fund, 594

F.3d at 387.

Moreover, accepting the rule Broadvox advocates would overthrow the FCC's interstate

access charge regime by opening a loophole of dramatic proportions -- any interexchange carrier,

VoIP or otherwise, liable for terminating access charges could avoid them simply by. structuring

its business to deliver calls through a local exchange carrier other than the incumbent. Congress

and the FCC, by creating competition among local carriers under the Telecommunications Act of

1996, never intended to undermine the architecture of intercarrier compensation. cf. IP-in-the-

A/Hddle Order, 19 FCC Rcd. at 7475 (statement of Chairman Michael K. Powell) ("To allow a

carrier to avoid regulatory obligations simply by dropping a little IP in the network would merely

sanction regulatory arbitrage and would collapse the universal service system virtually

overnight."). "Indeed, only if the constructive ordering doctrine is applied here can massive rate

discrimination be avoided." Advamtel. LLC V. AT&T Corp., 118 F. Supp. ad 680, 687 (E.D. Va.

2000).

Because Qwest has alleged the prerequisites of the constructive ordering doctrine,

Con pl. 1]45, no further inquiry is required at this stage.

-12-
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II. THE FILED-RATE DOCTR1NE Dons Nor BAR QwEsT's STATE-LAW CLAIMS.

Under the filed-rate doctrine, "the rate of the carrier duly tiled is the only lawful charge.

Deviation from it is not permitted upon any pretext." Am. Tel. & Tel. Co. v. Cent. Office Tel.,

Inc., 524 U.S. 214, 222 (1998) (quote omitted). The doctrine enforces "the policy of

nondiscriminatory rates [that] is violated when similarly situated customers pay different rates

for the same services" and that "lies at 'the heart of the common-carrier section of the

Communications Act."' Id at 223 (quote omitted).

But the tiled-rate doctrine "does not completely preempt state-law causes of action."

Premiere Network Serve., Inc. v. SBC Comma 'ng, Inc. , 440 F.3d 683, 691 n.11 (5th Cir. 2006)

("because Premiere's claims apparently do not challenge SBC's tariff, the filed-rate doctrine

likely does not apply to completely preempt such claims"). The Communications Act itself has

preserved rights under state law that do not conflict with Hied tariffs. See 47 U.S.C. § 414

("Nothing in this chapter contained shall in any way abridge or alter the remedies now existing at

common law or by statute, but the provisions of this chapter are in addition to such remedies.");

Cent. Office Tel., 524 U.S. at 227 (§ 414 preserves all rights under state law "that are not

inconsistent with the statutory filed-tariff requirements"). These limits on the doctrine make

sense, because for the doctrine "to serve its purpose," "it need pre-empt only those suits that seek

to alter the terms and conditions prmiided for in the tarif f ." Id at 229 (Rehnquist, C.J.,

concurring).

Broadvox cites Marcus v. AT&T Corp., 138 F.3d 46, 58 (ad. Cir. 1998), and the district

court decision it affirmed, 938 F. Supp. 1158 (S.D.N.Y. 1996), for the contention that state-law

claims for fraud, tortuous interference, or unjust enrichment must be dismissed under the filed-

rate doctrine, See MTD at 13. Yet it fails to mention critical distinctions that limit Marcus's

relevance here. MarCus dismissed the various tort claims in that case because the customer-
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plaintiffs had paid AT&T's tariffed rates, and so granting any damages relief would have

provided them a discount from AT&T's tariff. See 938 F. Supp. at 1170 ("As long as the canter

has charged and the plaintiff has paid the filed rate, what bars a claim is not the harm alleged, but

the impact of the remedy sought. Any remedy that requires a read of a portion of the filed rate

... is barred.") In this case, in which Broadvox's regulatory arbitrage has resulted in it

unlawfully obtaining a discriminatory competitive advantage over other ratepayers, no similar

rationale exists for dismissing Qwest's state-law claims. See Manhattan Telecomms. Corp. v.

Global NAPs, Inc., 2010 WL l32609S, at *3 (S.D.N.Y. 2010).

Of particular relevance here, Qwest's state-law claims against Broadvox merely seek to

"ensure[] that all who received services from plaintiff[] will be charged the same rate."

Advamtel, LLC, 118 F. Supp. 2d at 687. If Qwest's alternative state-law claims are barred,

Broadvox "will have received millions of dollars of services for free -- surely, a result

antithetical to the filed-rate doctrine." Id To prevent such results, in similar circumstances,

courts have held that the doctrine does not bar state-law claims that, like Qwest's unjust

enrichment and tort claims, form a basis for relief that is an alternative to tariff-based claims.

See Manhattan Telecomms. Corp.,2010 WL 1326095, at *3 (rejecting as "legally unsupported"

the defendant's contention "that it is not subject to MatTel's filed tariff rates, while arguing that

the statutory rate system precludes the unjust enrichment claims").

The core premise underlying the filed-rate doctrine -~ ensuring the carrier charges all

customers, and all customers pay, the same rates -- would be undermined by its rote application

here. If Broadvox cannot be called to account for its conduct, it and odler IP-based carriers will

have full license to receive local carriers' access services at non-tariffed discount rates, to the

detriment of interexchange carriers who follow the law and pay Qwest and others for access

-14-
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charges on long-distance traffic. If anything, the filed-rate doctrine demands that Qwest's state-

law claims be permitted to proceed in the alterative, so as to prevent Broadvox from receiving a

discriminatorily lower rate. See W Transl. Co. v. Wilson & Co., 682 F.2d 1227, 1231 (7th Cir.

1982) (disapproving shipper's noncompliance with tariff where by doing so it "received an off-

tariff discount"), see also IP-in-the-Middle Order, 19 FCC Red. at 7470 11 19 (defining

applicability of order broadly so as to "not place AT&T at a competitive disadvantage").

III. QwEs1° HAS SUFFICIENTLY ALLEGED FACTS SUPPQRTING Irs CLAIM For UNJUST
ENRICHMENT.

A. Unjust Enrichment Is Actionable Under Texas Law.

"In Texas, a plaintiff may recover under an unjust enrichment theory when the defendant

has obtained a benefit by fraud, duress, or the taddng of an undue advantage," Eagle Metal

Prods., LLC v, Key nark Enters., LLC, 651 F. Supp. ad 577, 591 (ND. Tex. 2009) (quote

omitted), or when "the person sought to be charged has wrongfully secured a benefit or has

passively received one which it would be unconscionable to retain," Mims v. Stewart Title Guar.

Co., 521 F. Supp. ad 568, 574 (N.D. Tex. 2007) (quote omitted). Under either construction,

Qwest has stated a claim for unjust enrichment.

Broadvox's assertions that no separate cause of action exists and that unjust enrichment is

limited to implied or quasi contract, MTD at 15, are flatly inconsistent withTexas law. "The

Texas Supreme Court has recognized unjust enrichment as a cause of action." Leal v.

Weightman, 2004 WL 2251570, at *4 (Tex. App.--Houston [let Dist.] 2004, no pet.), see also,

e.g., Newington Ltd v. Forrester, 2008 WL 4908200, at *3 (N.D. TeX. 2008) (denying motion to

dismiss unjust enrichment claim and rejecting as "incorrect" argument that no independent cause

-15-
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of action exists); HECI Exploration Co, v. Neel, 982 S.W.2d 881, 891(Tex. 1998) (discussing

. . . 7
"cause of action" for unjust enrichment).

Further, not one of the cases Broadvox cites supports its argument that "a successful

[unjust enrichment] claim must arise from an underlying contractual arrangement." MTD at 15;

see, e.g., R.M Dudley Constr. Co. v. Dawson, 258 S.W.3d 694, 703 (Tex. App.--Waco 2008, pet.

denied) (recognizing validity of recovery "under circumstances in which one person has obtained

a benefit from another by fraud, duress, or the taking of undue advantage"); Walker v. Cotter

Props., Inc., 181 S.W.3d 895, 900 (Tex. App.--Dallas 2006, no pet.) ("The unjust enrichment

doctrine applies principles of restitution to disputes where there is no actual contract and is based

on the equitable principle that one who receives benefits which would be unjust for him to retain

ought to make restitution."). Broadvox simply provides no basis for dismissing Qwest's unjust

enrichment claim.

B. Broadvox Obtains a Benefit by Way of Fraud or Taking Undue Advantage.

Qwest alleges that Broadvox obtains terminating service from Qwest for long-distance

calls that .it causes to be delivered to Qwest disguised as local traffic and does not pay Qwest's

rate for that service. Comal. 111] 7, 13-17, 37-39, 46-49, 61, 98. These allegations sufficiently

allege that Broadvox obtains a benefit from Qwest by fraud or undue advantage.

Specif ically, Qwest's terminating serv ice creates a benefit that inures to Broadvox

through substantially lower termination rates. Id 111 17, 98. The very existence of Broadvox's

business is based on transportation and delivery of long-distance calls for termination by Qwest

7 Any debate over the existence of a "separate" cause of action is purely academic anyway, because "one
thing remains clear: even in the cases that [reject an independent cause of action], the courts have still
allowed plaintiffs to recover based on the.theory of unjust enrichment." Newington, 2008 WL 4908200, at
*4. "Texas courts may waffle about whether unjust enrichment is a theory of recovery or an independent
cause of action, but either way, they have provided the plaintiff with relief when the defendant has been
unjustly enriched." Id
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and other local exchange carriers; there is no dispute that only Qwest can (and does) terminate

Broadvox's calls to Qwest's local customers. See id 11 ll. If  Qwest did not complete these

long-distance calls sent to it by Broadvox, Broadvox would not have a viable business model.

See id 1[ 61. No upstream interexchange carrier would contract with Broadvox if  the long-

distance traffic being carried by that interexchange carrier could not be completed to the intended

end-user customer, See id By failing to pay the required tariff rates for the termination of these

calls, id 111] 39, 46-49, Broadvox is unjustly receiving a benefit from Qwest. It accepts and

retains that benefit without paying appropriate compensation for termination of long~distance

calls. Id." Qwest has stated a claim for unjust enrichment, and the motion should be denied.

IV. QwEsT's AU.EGATlONS ADEQUATELY PLEAD CLAIMS FOR FRAUD AND FRAUD BY
NONDISCLOSURE.

Broadvox's argument that Qwest's fraud claims are insufficiently particular is fatally

undermined by its refusal to acknowledge the fact allegations contained in the complaint.

Citing only 4 of Qwest's 74 Paragraphs of fact allegations, Broadvox asserts that

"Qwest's claim for fraud is completely devoid of any specificity or particulars." MTD at 17-18.9

But Qwest lays out a sufficient factual basis for its claim:

•

•

Broadvox has "misrepresented to Qwest ... the types of  calls it is carrying" by
"disguise[ing] the long-distance calls it delivers, so that they appear to be local calls,"
Con pl. 111]7, 6;

this misrepresentation is "critical," in that it "prevents Qwest from distinguishing
between local and long-distance phone traffic" because "[b]y law, Qwest charges
higher rates to terminate long-distance calls ... than local calls," id 1111 17, 46;

8

9

This is the rationale in Manhattan Telecommunications for allowing a local exchange carrier to recover
from an interexchange carrier that refused to pay access charges for terminating access service on calls
routed through third-party local exchange carrier. 2010 WL .1326095, at *l-*4. The proper measure of
damages was MatTel's federal tariff rate. Id
Broadvox limits its motion to dismiss to "Qwest's claim for fraud," i.e., Count IV, and it raises no
argument against Qwest's separate 'fraud by nondisclosure claim, Count V. lai at 17. In any event, Qwest
has adequately pleaded both claims.
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•

9

•

•

Broadvox "knowingly and intentionally receives ordinary long-distance traffic from
other laCs, then tells CLECs ... that [the calls] are local calls that are not subject to'
higher long-distance access charges," id 1]45 ,

Broadvox acts "with the express intent that the CLEC route the long-distancetraffic
as local traffic to Qwest over the interconnection facilities (LIS trunks) designed for
local traffic," id ,

Broadvox "understands that Qwest will terminate these long-distance calls," id , and

Qwest "is and has been unable to Bil] for a great deal of interexchange long-distance
traffic delivered by Broadvox," id 1]46.

These allegations adequately state a clam for fraud with particularity. See Flexible Innovations,

Ltd v. HR US LLC, 2007 WL 3341760, at *3 (N.D. Tex. 2007) (approving "allegations [that]

apprise [parties] of the who, what, when, where, and how of the alleged fraud" (quote omitted)).

To the extent Qwest's complaint lacks greater detail, it is because Broadvox's scheme. is

designed to mask the very information that Broadvox suggests is lacking. Comal. Hl 7, 15-17,

46. That Broadvox has succeeded to date is not a basis for dismissing Qwest's valid claims. See

Willard, 336 F.3d at 385 (particularity requirement relaxed where "the facts relating to the

alleged fraud are peculiarly within the perpetrate<>r's knowledge"); Lincoln Gen. Ins. Co. v. US.

Auto Ins. Servs., Inc., 2009 WL 1174641, at *6 (N.D. Tex. 2009) (same); cf Con pl. W 48-49,

108. Similarly, the massive scale of Broadvox's fraud is itself grounds for relaxing Rule 9(b)'s

requirements when, as Qwest has doNe here, the factual basis of the fraudulent scheme itself is

clearly alleged. See Ellis, 583 F. Supp. 2d at 439 (invoking exception to Rule 9(b) for "alleged

conduct [that] took place over a long period of time or involved numerous occurrences" in light

of allegations of "an almost daily pattern of fraudulent billing which occurred over a two-year

period"); cf Comal. 111146-49 (alleging fraudulent delivery of at least 135 million calls disguised

as local traffic).

Broadvox again misreads the Complaint to mad<e its only specific argument for dismissal

of Qwest's fraud claim -- that if the same phone line (a "PRI trunk") by which Broadvox delivers
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traffic to an intermediary local carrier is not also used by that local carrier to pass the traffic

along to Qwest, then Broadvox does not "make[] any kind of representation to Qwest, much less

a false one." MTD at 17-18. But Qwest's claim is not that Broadvox's use of a PRI trunk, by

itself, misrepresents the traffic Broadvox causes to be terminated by Qwest. Rather, use of a PRI

trunk -- a techNology that allows Broadvox to change the billing information that accompanies

the call, including the originating area code and exchange numbers, Comal. W 7, 16, 32, 36, 43-

44 is just one aspect of Broadvox's scheme. Equally important is that, although Broadvox

sends traffic to the intermediary local carrier for eventual delivery to Qwest on those lines, id 1l1[

31-33, the local carrier routes that traffic to Qwest, as Broadvox knows and intends, over other

lines that Qwest has designated as exclusively for local traff ic, id 111 14, 28, 32-33. And

Broadvox misrepresents to the local carrier that the traffic is either local calls or information

services, not long-distance calls. Id 1i 33 .

Having changed the calls' billing information to hide the actual originating exchanges

and caused the calls to be passed to Qwest through channels in which only local traffic should

travel, Broadvox fundamental ly misrepresents the nature of  the cal ls and causes that

misrepresentation to be repeated to Qwest by the delivering local carriers. See Ernst & Young,

L.L. P. v. Pac. Mud. LW Ins. Co., 51 S.W.3d 573, 578 (Tex. 2001) (a fraud cause of action "exists

if  the false representations be made with a v iew of reaching the third person to whom it is

repeated, and for the purpose of influencing him" (quotes omitted)). Neither the creation nor the

passage of Broadvox's falsehood depends upon the local carrier employing the identical phone

line that Broadvox uses to pass calls to the local carrier to, in tum, deliver those calls to Qwest.

Broadvox's argument on this point should be rejected.

-19_
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v. QWEST HAS STATED A CLAIM FOR TORTlOUS INTERFERENCE.

Broadvox's arguments for dismissing Qwest's tortuous interference claim need not detain

the Court long. Qwest has alleged Broadvox's intentions conduct. Con pl. 1] 5 ("Broadvox

determines and controls how to deliver the calls to Qwest"); id 1l 'l1 13-16, 33 (detail ing

Broadvox's intentional acts in hiding the nature of its traffic); id W 32, 45 (detailing Broadvox's

intentional acts in routing traffic to Qwest). And Qwest's claim is in no way based on the fact

that Broadvox's scheme was, in fact, fraudulent. Qwest has alleged all elements of its tortuous

interference claim: intentional conduct by Broadvox (whether fraudulent or not) that interfered

with Qwest's contracts with third parties and damaged Qwest. Indeed, other than noting that the

complaint rightfully labels Broadvox's scheme as fraudulent, Broadvox provides no analysis

even suggesting that the interference claim is derivative of the fraud claims. And beyond its

unsupported contention that Qwest fails to allege intentional conduct, Broadvox does not

challenge the pleading. There is no basis for dismissing the interference claim.

Likewise, Broadvox's argument that the claim must he dismissed because Qwest's "claim

lies contractually against its laCs, not tortuously against Broadvox," MTD at 18, is makeweight.

The existence of a contract with a third party is an element of a claim of tortuous interference

with contract. See Holloway v. Skinner, 898 S.W.2d 793, 794-95 (Tex. 1995). Thus, by

definition, every victim of tortuous interference necessarily has a potential contract remedy

against a third party. Were Broadvox's argument accepted, no claim for interference could ever

succeed. That is not the law.

VI. BRoAnvox OFFERS No VALID ARGUMENT For Dlslvnsslnc QwEsT's DECLARATQRY
JUDGMENT CLAIM.

Qwest seeks a declaration that "the long-distance traffic that Broadvox causes to be

routed to Qwest for termination is subject to the terminating switched access charges as provided
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in Qwest's federal and state tariffs." Con pl. 1] 137. Like the interference claim, Qwest's claim

for a declaratory judgment does not depend on, and is not derivative of, the fraud claims.

Similarly, there is no question that Qwest has presented a justiciable claim for declaratory

relief under Rule 57. A justiciable controversy is one that "can be presently litigated and decided

and [is] not hypothetical, conjectured, conditional, or based upon the possibility of a factual

situation that may never develop." Rowan Cos., Inc. v. GrQ7in, 876 F.2d 26, 28 (5th Cir. 1989).

Broadvox mistakes its own (incorrect) assertions that the facts are not'as Qwest has alleged

assertions that must be disregarded at this stage -- for arguments that there is no case or

controversy. Qwest has alleged facts that, if  proven true, show that Broadvox acts in the

capacity of an interexchange carrier for the calls at issue. The Court has authority to declare

Broadvox's liability for access charges and is not divested by the FCC'sjurisdiction, because the

FCC has made clear that IP-in~the-middle calls are subject to access charges.

Finally, Rule 57 provides that the "existence of another adequate remedy does not

preclude a declaratory judgment that is otherwise appropriate." It is established that declaratory

relief is "alternative or cumulative and not exclusive or extraordinary," 10B CHARLES ALAN

WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, FEDERAL PRACTICE AND PROCEDURE § 2758

(ad ed. 2010) (quote omitted). The relief Qwest seeks under this cause of action is distinct from

that available through its damages claims. Therefore, there is no basis for dismissing the

declaratory judgment claim. See Everest Indent. Ins. Co. v. Allied Intl Emergency LLC, 2009

WL 2030421, at *4 (N.D. Tex. 2009).

VII. A STAY OR DISMISSAL OF PROCEEDINGS UNDER THE PRIMARY JURISDICTION
DOCTMNE Is UNWARRANTED.

Dismissing or staying this litigation in favor of the FCC is unwarranted. The Court has

the FCC's guidance on the regulatory questions at issue and need not await the agency's
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resolution of other issues irrelevant to this case. Just as it wrongly suggested that its services are

not subject to access charges, Broadvox reframes the question as about "VoIP" generally, rather

than IP-in-the-middle long-distance calls, to obscure the fact that the FCC has already decided

the issue at the heart of this case: entities acting in the capacity of interexchange carriers are

liable for access charges when they cause IP-in-the-middle traffic to be passed to a local carrier

for termination. IP-in-the-Middle Order, 19 FCC Rcd. at 7470 11 19. There is no novelty or

innovation here to justify deferring to the FCC, and the Court should not accept Broadvox's

assertion that this issue is again before the FCC in its consideration of "the treatment of VoIP

traffic for purposes at" inter-carrier compensation. See MTD at 22-23 .

The primary jurisdiction doctrine does not require that all claims touching on an agency's

expertise must be decided by the agency. Brown v. MCI Worldcom Network Servs., Inc., 277

F.3d 1166, 1172 (9th Cir. 2002). This is particularly so when, as here, the agency has already

resolved the issue at hand. See United States v . W Pay. R. Co., 352 U.S. 59, 69 (1956)

("Certainly there would be no need to refer the matter of construction to the Commission if that

body, in prior releases or opinions, has already construed the particular tariff at issue or has

clarified the factors underlying it."). The FCC has decided and reaffirmed that IP-in-the-middle

calls and the interexchange coniers that transport them are subject to access charges, IP-in-the-

Middle Order, 19 FCC Rcd. at 7470 11 19; Calling Card Order, 21 FCC Rcd. at 7297 11 20, as

other federal courts have recognized, see, e.g., Sw. Bell Tel., L.P., 461 F. Supp. 2d at 1077 &

n.l5. Accordingly, there is no basis for referring this matter to the FCC and, indeed, doing so

would be improper.
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A court "may defer [to the FCC] only if the benefits of agency review exceed the costs

imposed on the parties." Wagner & Brown, 837 F.2d at 201. The benefits, in light of the FCC's

prior decisions, of further agency review would be minimal or nonexistent.

On the other hand, defend would impose significant costs. As Broadvox admits, the .

FCC has considered the unrelated issue of inter-carrier compensation for IP-originated calls for

over six years already. See Notice of Proposed Rulemaking, IP-Enabled Serve., 19 FCC Rod.

4863 (2004). In 2005, several IP-in-the-middle providers convinced one court to defer to the

FCC in considering claims like those Qwest raises. That docket has languished at the FCC,

which has taken no action on it in more than fee years. See Sw. Bell Tel., L.P. v. Varfec

Telecom, Inc., 2005 WL 2033416 (E.D. Mo. 2005). Deferral to the FCC wil l  only result in

substantial and costly delay. See, e.g., In re Core Cosme 'ng, Inc., 531 F.3d 849, 850, 858 (D.C.

Cir. 2008) (finding the possibility of the FCC completing comprehensive inter-carrier

compensation reform hollow and noting that "FCC's delay in responding to our remand is

Accordingly, deferral is unwarranted. See S. Pac. Transl. Co. v. San Antonio, 748 F.2d

266, 274 (5th Cir. 1984) ("The trial court's stay only threatens to add further, indefinite delay as

the plaintiffs await a series of decisions by the I.C.C. 'Whenever' soon becomes 'never.' This

case has dragged on long enough without the railroads being able to collect their filed rate."). At

most, should the Court decide to defer, the action should not be dismissed in l ight of the

prejudice to Qwest's rights under the applicable statute of limitations, see Wagner & Brown, 837

F.2d at 206, rather, the action should be stayed only as to Broadvox's IP-in-the-middle calls and

should proceed as to all calls that, as Qwest has alleged, are never converted to IP format.

-23-
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am. APPLICATION or THE FIRST-TO-FILE RULE Is INAPPROPRIATE.

Broadvox, having previously sought transfer of Qwest's claims to this district, now wants

to eat its cadre and have it too by asldng for dismissal or stay in favor of the Wester District of

Washington's jurisdiction under the discretionary first-to-file rule. See Cable Co. v.

Whataburger of Alice, Inc., 174 F.3d 599, 603 (5th Cir. 1999). Broadvox should not be heard to

complain about venue in light of its explicit request to transfer the Washington litigationhere, to

this Court, in Broadvox's home forum. See Broadvox Mot. to Dismiss, Stay, or Transfer (Dot.

No. 48) at 8-10, Qwest Corp. v. Anovian, Inc., No. 08-CV-01715 (W.D. Wash. filed Feb. 6,

2009). Nor does Broadvox explain how transfer to Washington -- the only potential remedy

available under the rule, Cable Co., 174 F.3d at 606 could be effected, given that the

Washington federal court declared that it lacked personal jurisdiction over Broadvox. See

Amalgamated Gadget, L.P. v. Healthsouth Corp., 2004 WL 1283949, at *l (N.D. Tex. 2004)

(weighing inter alia, "the comparative advantage and interest of each forum in resolving the

dispute" and "the likelihood of a jurisdictional dispute in the first-filed court" in declining to

transfer second-filed action); see also Automation, Inc. v. Whitlock, 276F. Supp. ad 1258, 1264

(S.D. Fla. 2003) (district court's dismissal of first-iiled action moots application of first-to-file

rule). Broadvox's bad-faith request is purely tactical and should be denied.

l x . BnoAnvox HAS SHOWN No NEED For A MQRE DEI=XNITE STATEMENT.

"If a complaint is ambiguous or does not contain sufficient information to allow a

responsive pleading to be framed, the proper remedy is a motion for a more definite statement

under [Rule] l2(e)." Bernal v. Freeport-McMoran, Inc., 197 F.3d 161, 164 (5th Cir. 1999). But

"all the Rules require is a short and plain statement of the claim that will give notice of what the

plaintiffs claim is and the grounds upon which it rests.... For this reason, motions for a more

definite statement are generally disfavored." Travelers Indent. Co. of Conn. v. Presbyterian
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Healthcare Res., 313 F. Supp. ad 648, 653-54 (N.D. Tex. 2004) (quote omitted). That the

motion runs for 25 pages is a sure sign that Broadvox is well-informed of the claims in issue.

Qwest has met the pleading requirements of Rules 8 and 9, and no more definite statement of its

claims is needed.

CONCLUSION

For these reasons, plaintiff Qwest respectfully requests that Broadvox's motion to stay or

dismiss be denied in its entirety. In the alternative, if dismissal of any Qwest claims is granted,

Qwest requests leave to amend its complaint. And if the Court defers to the FCC's jurisdiction,

Qwest requests that the Court stay proceedings only as to calls converted to IP format, permit the

litigation to proceed as to all remaining calls alleged by Qwest, and retain jurisdiction over the

entire litigation pending resolution of all issues referred to. the FCC.

Dated: July 9, 2010 Respectfully subrnittq
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1. INTRODU CTI ON

The fundamental issue in this case is whether Qwest is entitled to collect access charges

from Broadvox pursuant to Qwest's switched access tariffs for traffic delivered to it by a non-

party Competitive Local Exchange Carrier ("CLEC"). Qwest does not dispute that the traffic at

issue in this case (which Qwest expressly states is limited to traditional TD M-originated traffic),

is not passed to Qwest by Broadvox. Qwest's switched access tariff, however, is clear that

Qwest may assess access chargesonly on the carrier that passes the traffic to Qwest, not on any

carrier that may have been involved in its transiting. Accordingly, accepting Qwest's complaint

as true, there exist no facts upon which Qwest would be entitled to relief for Counts I and 11.1

Qwest's alterative theories of recovery pursuant to state law, including Unjust

Enrichment (Count III), Fraud (Coxint W), Fraud by Nondisclosure (Count V), and Tortious

Interference with Contractual Relations (Count VI) must each fail as well because they are

precluded by the filed-rate doctrine, which prevents a canter from seeking to collect for tariffed

services other than pursuant to its filed tariff. Each of these claims are also defective either

because they are not recognized under Texas law or because they are inadequately pled. In any

event, each of these state law based claims, as well as the claim for declaratory judgment, should

be dismissed.

In the unlikely event that the Court does not grant the Motion to Dismiss with regard to Counts I and II, the
court should grant the alternative relief of a primary jurisdiction referral to the Federal Communications
Commission ("FCC"), so that the FCC may apply its expertise to determining whether Qwest's tariff applies to the
disputed traffic. Given the early stage of the case, it would be appropriate for the Court to dismiss, rather than
staying, the case if a referral is ordered.

I
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11. ARGUMENT AND AUTHORITIES

A. QWEST FAILS To PLEAD A CLAIM FOR RELIEF PURSUANT To ITS STATE
OR FEDERAL TARIFFS (COUNTS I AND II).

1. Qwest Does Not Allege Facts Demonstrating That Broadvox Is An IXC

First, Qwest does not dispute that the access charges it seeks to impose on Broadvox are

applicable only to laCs. (Qwest Resp. at 4) (alleging that "Broadvox is an interexchange carrier

liable to Qwest for terminating access charges under 47 C.F.R. §69.5(b)"). By federal statute, a

provider must be a common carrier in order to .be an inter-exchange carrier. See 47 U.S.C. §

l53(l0) (deaning "carrier" as "common carrier"), Qwest Resp. at 4-7. Qwest, however, asserts

the opposite -- that a provider can be judged to be an IXC without also being a common carrier --

based on dicta in a single FCCorder that was issued more than 20 years ago and never cited bY

the FCC again, (Qwest Resp. at 6) (citing HAP Servs., Inc. v, Sw. Bell Tel, Co., 2 FCC Red.

2948, 2950 (1987)). Qwest argues that Broadvox is a common carrier by simplistically stating

that Broadvox is a telecommunications carrier, and then asserting that that term is synonymous

with "common carrier." (Qwest Resp. at 5). Qwest's circular argument, however, directly

contradicts the law. See Virgin Islands Tel. Co. v. FCC, 198 F.3d 921, 27(D.C..Cir. 1999)

("[T]he two terms, 'telecommunications carrier' and 'common carrier' are not necessarily

identical").

Common carrier status is not merely a matter of semantics. Rather, as established in a

long line of law since 1976, a provider's status as a common carrier or private carrier depends on

the type, scope and nature of customers to whom the provider directs its services. In the seminal

NARUC I decision, the D.C. Circuit held that the "essential" requirement for finding that a

provider is a common carrier is that the provider hold itself out indifferently to serve the public,

and that it not md<e individualized decisions in particular cases whether and on what terms to

2
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deal . Nat 'I Ass 'n of kegulatory Uri[_ Comm 'is v. FCC, 525 F.2d 630, 641 (D.C. Cir. 1976), cert.

denied, 524 U.S. 992 (1976) [NARUC I]. Qwest has not made such allegations and so it resorts

to misleading assertions about the terms of its complaint. Qwest asserts that it pled that

Broadvox has "undertaken to provide service to all users indifferently." (Qwest Resp. at 6, citing

Con pl. 1] 59). Qwest's complaint actually states, however, that Broadvox "does not differentiate

one call fi'om another" but instead "accepts and transports each and every call that is passed to

it." (Con pl. 1] 59). This allegation is far different from the facts Qwest would have to allege,

namely that Broadvox offers its services generally to the public without limiting its offerings to

selected groups of customers, and that it offers its services indifferently without ever engaging in

bilateral negotiations as to rates, terms, or conditions of service. Accordingly, Qwest's Counts I

and II should be dismissed for failure to state a claim because Qwest has failed to plead the

requisite facts that would establish that Broadvox is an IXC that has a duty to pay access charges.

2. Qwest Fails to Plead Facts Showing That Broadvox Subscribes to Its Tariff

Qwest's Counts I and II fail for a separate and independent reason: pursuant to the plain

language of Qwest's tariffs, access charges cannot be assessed on anyone other than the carrier

passing the traffic to Qwest.

Qwest clearly and unequivocally acknowledges that Broadvox does not directly terminate

traff ic to Qwest's network. See Qwest Resp. at ll ("The complaint alleges that Broadvox is

interconnected with competing local exchange carriers for whom Qwest is the incumbent local

exchange carrier and that Broadvox causes long-distance calls to be delivered to Qwest through

competing local exchange carriers that are interconnected with Broadvox and Qwest.")

(citations omitted) (emphasis added).

According to the plain language of the tariff, however, a customer only receives Switched

Access Service from Qwest, and Qwest can only bill for Switched Access Service when Qwest

3
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provides "a two-point electrical communication path between a customer's premises and an end

user's premises...."2 Qwest, however, has repeatedly admitted that it receives Broadvox's

traffic not from Broadvox's premises, but rather from other CLEC carriers. As a result, it is clear

that Qwest does not provide Switched Access Service to Broadvox and is not entitled to collect

pursuant to its tariff. See, e.g., Qwest Commc'ns Corp. v. Farmers and Merchs. Mat. Tel. Co.,

Second Order on Recons., No. EB-07-MD-001, FCC 09-103 (Nov. 25,2009), 1] 23 (examining

similar language in a LEC's tariff and concluding that access charges cannot be assessed when

the traffic does not flow between a customer designated premises and an end user's premises

because "it does not constitute 'switched access' within the meaning of tariff section 6.1...."),

see also id 1124.

Qwest's argument that Broadvox should be considered a ' 'customer' ' under the

constructive ordering doctrine must also fail because it puts the proverbial cart before the horse.

The constructive ordering doctrine could only be applicable if  Qwest f irst established that

Broadvox actually received the service in Qwest's tariff (i.e., switched access service). Just as in

Alliance Commc'ns Co-op., Inc. v. Global Crossing Telecomms. Inc., 690 F. Supp. 2d 889, 894

(D.S.D. 2010), Qwest's tariff does not allow Qwest to choose among the many companies that

2 Pursuant to Qwest's Wifll Switched Access Service is defined as follows:

Switched Access Service, which is available to customers for their use 'm furnishing their services
to end users, provides a two-point electrical communications path between a customer's premises
and an end user'S premises. It provides for the use of terminating, switching, transport facilities
and common subscriber plant of the Company. Switched Access Service provides for the ability to
originate calls from an end user's premises to a customer's premises, and to terminate calls from a
customer's premises to an end user's premises in the LATA where it is provided.

Qwest FCC TariffNo. 1 at § 6.1 (emphasis added).

Customer, in tum, is defined as:

any individual, partnership, association, joint stock company, trust, corporation, governmental
entity or any other entity which subscribes to the services offered under this Tariff, including
Interexchange Carriers (ICe), end users and interconnectors.

ld. at §2.6.

4
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may be involved in handling traffic, but rather the tariffs plain language permits it to "bill the

entity that received the services, not ... to bill and recover from any entity that touched the

traffic." Id. at 897.3

The Alliance court stated that such tariff language imposed liability for access charges

only on the final carrier that actually had a path between its premises and an end user's premises.

Id. at 895 ("[The intermediate carriers] did not designate premises at which plamtia-LEcs

delivered traffic . .. Thus, [the intermediate carriers] did not receive 'switched access service'

as that term is defined in plaintiffs' tariffs, so [the intermediate carriers] are not liable for

switched access charges under plaintiffs' tariffs."), see also 3 Rivers Tel. Coop. v. US West

Comme 'ms, Inc., No. CV 99-80-GF-CSO, 2003 WL 24249671, at *7 (concluding that Qwest is

liable for all traffic it hands off to a LEC, whether or not it originated the traffic, because the

LEC was providing a "communications path between [Qwest's] premises" and the LEC's end

users and concluding that "[t]his tariff provision's language states only that when Qwest uses

Plaintiffs' access service to terminate access traffic from its premises, Qwest is liable for paying

access charges resulting from provisionof the terminating access service.")

Qwest admits that Broadvox sends traffic to it only through intermediaries, and that it is

those CLECs with whom Qwest has interconnection agreements ("ICes") allowing those CLECs

to terminate calls (i.e., have the two-point electrical communications path required to receive

"switched access service" under Qwest's tariffs) to Qwest. (Qwest Resp. at ll, Comal. 11 60).

As Alliance and 3 Rivers make clear, because Broadvox does not receive "Switched Access

3 The Alliance tariff language is identical (except for one word) to Qwest's tariff language. Both the
Alliance and Qwest tariffs state that switched access service is-or provides--a two-point communications path
between a customer's premises and an end user's premises. See id at 894; see Qwest FCC Tariff No. 1, §6.1
located athttp://tarift's.qwest.com:8000.,see also CompL1]77 n.l2.

5
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Service" as defined by Qwest's tariffs, Qwest may not obtain access charges from Broadvox.

(Qwest Resp. at 11).

B. QWEST'S STATE LAW CLAIMS ARE BARRED BY THE FILED RATE
DOCTRINE

Qwest assertion that its state law claims should not be barred by the filed-rate doctrine,

which holds that a carrier's tariff conclusively and exclusively enumerates the rights and

liabilities as between the carrier and the customer, is directly at odds with the arguments it has

made to other courts. See, e.g., N'n Valley Commc'ns v. Qwest Commc'ns Corp., 09-1004,

Qwest's Memo. of Law in Supp. of Mot. to Dismiss Count VI (Unjust Enrichment) (Sept. 10,

2008 D.S.D.) (Dkt. 17) ("Because the filed rate doctrine prohibits carriers from obtaining

compensation for services other than those contained in tariff (sic), it bars unjust enrichment

claims. ")-
9 Bluegrass Tel. Co. v. Qwest Comm'cns Co., No. 4:09~cv-70, Defendants'

Memorandum in Support of Motion to Dismiss Claims (W.D. Ky. Dec. 7, 2009) (Dkt. 8-2), at

11-21 (arguing that the filed tariff doctrine requires the dismissal of alternative claims for unjust

enrichment, implied contract, tortuous interference with contracts, and the Kentucky Consumer

Protection Act) .

Qwest now attempts to tum the filed rate doctrine on its head by arguing the exact

opposite position, namely, that state law claims are necessary in order to ensure that its tariffs are

properly enforced. See, e.g., Qwest Resp. at 14 (arguing that "Qwest's state4law claims against

Broadvox merely seek to 'ensure [] that all who received services from plaintiffs] will be charged

the same rate."'). Allowing Qwest's state law claims to stand would serve only to enable it to

impose access charge liability on a provider for whom access charges are not allowed under

federal law, directly contrary to the filed rate doctrine. Accordingly, the claims for unjust

6
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enrichment, fraud, fraud by non-disclosure, and tortuous interference with contractual relations

should each be dismissed.

c. QWEST'S UNJUST ENRICHMENT CLAIM FAILS TO PLEAD FACTS
SUPPORTING A CLAIM

Qwest seeks to ignore the fact that, under Texas law, unjust enrichment is not an

independent cause of action. See, e.g., Guardianship ofFortenberry, 261 S.W.3d 904, 915 (Tex.

App.-Dallas 2008, no pet.), Redwood Resort Props., LLC v. Holmes Co. Ltd, No. 3:06-CV-

1022-D, 2006 WL 3531422, at *9 (N.D. Tex. Nov . 27, 2006) (Fitzwater, J.) (unreported

decision), see Tarrant Dialysis Cars., Inc. v. Coresource, Inc., No. 4:04-CV-618-A, 2005 WL

1201021, at *3 (N.D. Tex. May 17, 2005) (McBryde, J.) (unreported decision) (stating that

unjust enrichment is not a separate cause of  action). Qwest's misstatement of  the law

notwithstanding, the law on this subject is c1ear.4 As Judge Sim Lake explained in Baisden v.

I'm Ready Prods., Inc., No. H-08~045l, 2008 WL 2118170, at *10 (SD. Tex. May 16, 2008)

(unreported decision) (citing Mowbray v. Avery, 76 S.W.3d 663, 680 n.25 (Tex. App.--Corpus

Christi 2002, pet. denied)):

Although in HEC1 the Texas Supreme Court refers to "the cause of action"
of unjust enrichment and it also refers to unjust enrichment as a "remedy"
and a "basis of  recovery," courts have not read these statements as
recognition of an independent cause of action for unjust enrichment but,
instead, as reiterations of the well established principle that a suit for
restitution may be raised against a party based on the .theory of unjust
enrichment.

4 An argument that unjust enrichment is not an independent cause of action is not "flatly inconsistent with
Texas law" as Qwest claims. (Qwest Resp. at 15). Numerous courts of appeal have held that unjust enrichment is
not an independent cause of action. See Foley v. Daniel, No. 08-07-00188-CV, 2009 WL 3301738, at *2 (Tex.
App.--El Paso 2009, no pet.), Casstevents v. Smith, 269 S.W.3d 222, 229 (Tex. App.-Texarkana 2008, pet.
denied), R.M Dudley Constr. Co. v. Dawson, 258 S.W.3d 694, 703 (Tex. App.-Waco 2008, pet. denied), Argyle
Ind Sch. Dist. v. Way; 234 S.W.3d 229, 246 (Tex. App.-Fort Worth 2007, no pet.),Mowbray v. Avery, 76 S.W.3d
663, 680 n.25 (Tex. App.-Corpus Christi 2002, pet. denied); RDG Ltd P'ship v. Gera Corp., No. 14-04-00679-
CV, 2005 WL 949171, at *3.(Tex. App.-Houston [lath Dist.] April 26, 2005, no pet.); Speczor v. Norwegian
Cruise Line Ltd, No. 0l-02-00017-CV, 2004 WL 637894, at *8 (Tex. App.-Houston [let Dist.] March 30, 2004,
no pet.),Oxford Fin, Cos. v. Velez,807 S.W.2d 460, 465 (Tex. App.-Austin 1991, writ denied).

7
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In short, the HEC] decision does not create a new, independent cause of action.5 Because

unjust enrichment is not an independent cause of action, Qwest's unjust enrichment claim should

be dismissed on this ground. See Redwood, 2006 WL 3531422, at *9.

D. QWEST FAILS To PLEAD FACTS SUFFICIENT TO SUPPORT ITS FRAUD
CLAIMS

Qwest has failed to plead facts sufficient to support either of its fraud claims (Count IV

and v), All averments of fraud, and all other claims based on, or intertwined with, allegations of

f raud (including all state-law claims premised on fraudulent conduct) must be stated with

particularity. FED. R. C1v. P. 9(b), see, e.g.,. Borselliho v. Goldman Sachs Group, Inc., 477 F.3d

502, 507 (7th Cir. 2007) (tortuous interference subject to Rule 9(b)); Breckenridge Enters., Inc. v.

Avio Alternatives, LLC, No. 3:08-CV-1782-M, 2009 WL 1469808, at *10 (N.D. Tex. May 27,

2009) (unreported decision) (unjust enrichment subject to Rule 9(b) where based on fraud

allegations). The Fif th Circuit's interpretation of Rule 9(b) requires "specif icity as to the

statements (or omissions) considered to be fraudulent, the speaker, when and why the statements

were made, and an explanation of why they were fraudulent." Berry v. Indianapolis LW Ins.

Co.,608 F. Supp. 2d 785, 796 (N.D. Tex. 2009).6

s In the same paragraph where the Texas Supreme Court purportedly creates an independent cause of action,
it cites to Heldenfels Bros. v. City of Corpus Christi, 832 S.W.2d 39 (Tex. 1992), an opinion which affirmed a court
of appeals decision expressly holding unjust enrichment was not an independent cause of action. See City of Corpus
Christi v. Heldenfels Bros., Inc., 802 S.W.2d 35, 40 (Tex. App.-~Corpus Christi 1990), aj"d 832 S.W.2d 39 (Tex.
1992).

As Qwest notes, pleading requirements may be relaxed to some extent when the facts relating to the fraud
are peculiarly within the perpetrator's knowledge or when the alleged fraud takes place over an extended period of
time. See Willard v. Humana Health Plan of Tex. Inc., 336 F.2d 375, 385 (5th Cir. 2003), United States ex rel.
Thompson v. Columbia/HCA Healthcare Corp., 20 F. Supp. 2d 1017, 1039 (S.D. Tex. 1998). "Nevertheless, the
Fifth Circuit has warned that a relaxed pleading standard 'must not be mistaken for license to base claims of fraud
on speculation and conclusory allegations."' United States ex rel. Foster v. Bristol-myers Squibb Co., 587 F. Supp.
ad 805, 821 (E.D. Tex. 2008) (citing Willard,336 F.2d at 385).

Neither of the justifications for relaxed pleading exist in this case, First, facts related to the alleged fraud
are not peculiarly within Broadvox's knowledge. Qwest and the CLECs have unique knowledge about the traffic
terminated to its network by those CLECs. Second, Qwest's assertion about the duration of Broadvox's alleged
conduct is also misplaced. The cases Qwest cites only stand for the proposition that facts need not be plead with

6
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Qwest's allegations are insufficient because Qwest has also admitted that it is the

intermediate CLEC, not Broadvox, that delivers the traffic to Qwest. The complaint does not

provide any specific allegations that, if taken as true, would demonstrate that Broadvox controls

how the CLEC delivers traffic to Qwest, or that there are any fraudulent misrepresentations

conveyed to Qwest from Broadvox. As such, Qwest has not stated its fraud claim with enough

particularity to survive dismissal. See Berry, 608 F. Supp. ad at 796-98 (dismissing a fraud

claim for lack of specificity beCause "the [plaintiffs did] not sufficiently connect the alleged

representations and their form (arad or written) to the time and place in which they were made

.").

Further, Qwest's fraud by nondisclosure claim must fail because such a claim requires a

duty to disclose. See United Teacher Assocs. Ins. Co. v. Union Labor LW Ins. Co., 414 F.3d

558, 567 (5th Cir. 2005). Qwest has failed to plead that Broadvox had any such duty.

E . QWEST HAS FAILED TO STATE A CLAIM FOR TORTIOUS INTERFERENCE

Qwest's tortuous interference claim fails because Qwest has failed(l) to plead intentional

conduct, and (2) to plead with sufficient particularity. Although Qwest's Complaint alleges

intentional acts by Broadvox, it does not allege intentional interference with a contract. SeeSw.

Bell Tel. Co. v. John Carlo Tex., Inc., 843 S.W.2d 470, 472 (Tex. 1992) (stating that tortuous

interference requires intent to interfere,not merely intentional acts), Qwest Resp. at 20 (listing

Complaint paragraphs that allege intentional acts). Qwest claims that it sufficiently alleges

tortuous interference because "intentional conduct by Broadvox interfered with Qwest's

contracts," (Qwest Resp. at 20), but that is insufficient tO show an intentional interference with

a contract. See John Carlo, 843 S.W.2d at 472 (noting that proof of an intentional act was not

regard to each and every instance, provided that the plaintiff is able to plead fraud with particularity with regard to
some of the instances. Qwest has not plead any specific instances with the required particularity.

9
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sufficient proof of intentional interference with a contract) .

Qwest also fails to plead its tortuous interference claim with sufficient particularity. A

claim that is premised on a course of fraudulent conduct implicates Rule 9(b)'s heightened

pleading standards. See Borsellino, 477 F.3d at 508.7 Qwest alleges that Broadvox has

undertaken a "fraudulent scheme" and that Broadvox "hid[es] the nature of its traffic.
$9 (Qwest

Resp. at 20). Because Qwest's tortuous interference is based on fraudulent conduct and because

Qwest has failed to plead with sufficient particularity, its Complaint should be dismissed. See id

F. THE COURT SHOULD APPLY THE PRIMARY JURISDICTION DOCTRINE
To REFER THIS CASE TO THE FCC FOR RESOLUTION IN A CURRENTLY
PENDING PROCEEDING

In the event that the Court does not dismiss the case, a primary jurisdiction referral would

be appropriate to enable the Federal Communications Commission to examine that specie terms

of Qwest's tariff and to promote uniformity in the regulation of switched access charges

III. CONCLUSION

Qwest's Complaint is insufficient to demonstrate that it would be entitled to

compensation from Broadvox pursuant to its tariff for traffic that is delivered to Qwest by third-

parties. Moreover, Qwest's alterative state law claims are barred by the filed rate doctrine or

otherwise insufficiently pled and should be dismissed.

7 Qwest does not allege its tortuous interference claim with sufficient particularity for the reasons stated in
Sec. II.F.

s Several courts have referred cases to the FCC for evaluation of tariff language.See., e,g, Sancom, Inc. v.
Qwest Commc'ns Corp., No. 4:07-cv-04147 (D.S.D.); Sancom, Inc. v. Sprint Commc'ns Co., No, 07-cv-4107
(D.S.D.), Sancom, Inc. v. AT&TCorp., No. 4:08-cv-0421 I (D.SD.), N 'n Valley Commc'ns L.L.C, v. Sprint
Commc'ns Co., LP, No. 08-cv-1003 (D.S.D.), Splitrock Props. Inc. v. Sprint Commc'ns Corp., No. 09-cv-04075
(D.S.D.),'Splitrock Props. Inc. v. Qwest Comma 'ng Corp. v. Free Conferencing Corp., No. 08-4172 (D.S.D),' Tekstar
Commc'ns, Inc. v. Sprint Commc'ns Co. L.P.. No. 08-cv-I130 (D. A'Hnn.),. Qwest Commc'ns Co., LLC v. Tekstar
Commc'ns, Inc., No. 10-cv-490 (D. Minn); All American Tel. Co., Inc., et al. v. AT&TCorp., No. 07-cv-00861
(SDNY),' Bluegrass Tel. Co, Inc. v. Qwest Commc'ns Co., LLC 09-cv-0070-JI-IM (WD, Ky.).

10



ll IH HI WI | ll l l l | ll l l  l l \M all llllllllllullllll ll | l l | l IW  l l l l ll | l

Case 4:10-cv-00134- ocument 22 Filed 07/23/10 P 16 of 16 PageID 1964 kw is4

Respectfi;1ly Submitted,

Thomas G. ball
State Bar No. 00785304
Kelly Orlando
State Bar No. 24046560
LOCKE LORD BISSELL & LIDDELL LLP
2200 Ross Avenue, Suite 2200
Dallas, TX 75201-6776
(2.14)740-8683 _ phone
(214)740-8800 - fax

`T;@»xQ//~

Anita Taft-Rice, Pro Hac Vice
LAW OFFICES OF ANITA TAFF-RICE
1547 Polos Verdes, #298
Walnut Creek, CA 94597
(415)699-7885 -phone
(925)274-0988 - fax

ATTORNEYS FOR DEFENDANTS

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing was served on this the 23rd
day of July, 2010 on the following counsel of record, via PDF and certified mail, return receipt
requested:

Lars L. Berg
Kelly Hart & Hallman, L.L.P.
201 Main Street, Suite 2500
Fort Worth, Texas 76102
(817)878-3524
(817)878-9280 fax
lars.berg@ke1lyhart.com

R. Paul Yetter
Collin J. Cox
State Bar No. 24031977
Ryan P. Bates
State Bar No. 24055152
Yetter, Warden & Coleman, L.L.P.
Two Houston Center
909 Fan fin, Suite 3600
Houston, Texas 77010
(713)632-8000
ccox@ywcllp.com

-

¢ ~ 4
Thomas G. Yoxa

1 1



q

< 1

MEMQBAHQQM 4QR\@\N}3\L
ht

TO: Docket Control 4

FROM: Steven M. Olga
Director
Utilities Division

¢

DATE : June 30, 2010

RE: IN THE MATTER OF THE APPLICATION OF BROADVOX-CLEC, LLC
FOR APPROVAL oF A CERTIF ICATE OF CONVENIENCE AND
NECESSITY To PROVIDE INTRASTATE TELECOMMUNICATIONS
SERVICES (DOCKET no. T-20666A-09-0173)

Attached is the Staff Report for the above referenced application, to provide the
following services:

Resold Long Distance Services
Resold Local Exchange Services
Facilities-Based Local Exchange Services

Staff is recommending approval with certain conditions.

SMO:AFF:red

Originator: Armando Fimbres

Attachment: Original and Thirteen Copies r e

Qcs MM

4 ._

5

(ii §"-.§

C.) L""J
cg .1:::
,.~'$. ,D
rn "|__;»

-°'.! C"̀ )
CO :D

L..

UJ
c :

¢;">

m

1>
3;

i n
O

.p-l!

. . p . .

-Np? 4'cig... =a \ \

rw4 Y r}
,A_* Kr

-n w
.

. -r p

Arizona Corporation Commission

DOCKETED
JUN 3 02010

! £;1ocmis3r"§ so

\W\
EXHIBIT

I; 3
¢s w~@<

:"3>.éZF§
g

*

an
g

58 I &

m 2| P
we i



x

8

SERVICE LIST FOR: BROADVOX-CLEC, LLC
DOCKET NO.: T-20666A-09-0173

Mr. Lance J.M. Reinhart, Esq.
Lance J.M. Reinhart, P.C.
1720 Windward Concourse, Suite 115
Alpharetta, Georgia 30005

Mr. Michael W. Patten
Roshka DeWu1f & Patten, PLC
One Arizona Center
400 East Van Buren, Suite 800
Phoenix, Arizona 85004

\



s

x

STAFF REPORT

UTILITIES DWISION

ARIZONA CORPORATION COMMISSION

BROADVOX-CLEC, LLC
DOCKET no. T-20666A-09-0173

IN THE MATTER OF THE APPLICATION OF BROADVOX-CLEC, LLC FOR APPROVAL
OF A CERTIFICATE OF CONVENIENCE AND NECESSITY TO PROVIDE INTRASTATE

TELECOMMUNICATIONS SERVICES

|

JUNE 30, 2010



*l.

4

STAFF ACKNOWLEDGMENT

The Staff Report for Broadvox-CLEC, LLC, Docket No. T-20666A-09-0173, was the
responsibility of the Staff member listed below. Armando Fimbres was responsible for the
review and analysis of the application for a Certificate of Convenience and Necessity to provide
resold long distance, resold local exchange, facilities-based local exchange; and petition for a
determination that its proposed services should be classified as competitive.

I

K 92
Armando Fimbres

Public Utility Analyst v



x

4.

TABLE OF CONTENTS

PAGE

1

2. TECHNICAL CAPABILITY TO' PROVIDE THE REQUESTED SERVICES
3. FINANCIAL CAPABILITY TO PROVIDE THE REQUESTED SERVICES.........................3
4. ESTABLISHING RATES AND

5. LCCAL EXCHANGE CARRIER SPECIFIC ISSUES u 0||¢i¢|0ol¢9O ¢¢1OO l ¢| | |O |» l 1¢|9|¢¢I 0I |11|1o Q|» » a |9o | | l i ¢ l l 5

uahty CServzce 55 3 Q | a
\ uI01linsu199l9l4ug¢44,9.4,,,,,,,,,,,l,l9,¢,¢,l9»nusellal0luusllooney!0cooati9vuu00:0U»ll10\90porloIl99lla»:uvuve0oI11olvlu;u»r»lll¢oaQI¢0IU

I 0 •

5.4 u|v|ooQ0 llttuuclontouulott|0Iol¢q¢|IloInvos|»u¢|»»co|iu\uq||ol|o||q9|||io|90r|¢ 5
\

5 . 5 )¢9;9lq4l4lqlolq1u\¢uoosusvnQna99a0outtu99QIaaeuosln0099in0itllQ4¢p»»llmelo¢»4ll091cItlncsilttnobuotttlivoanoonl99Ivuvsvlnot0II¢louo¢loq¢li1lolo 6

.

7. COMPETITIVE SERVICES ANALYSIS 7

7.1 Competitive Services Analysis/'or Loca1 Exchange 7
7.2 Competitive Services Analysis For lnterexchange 9

8. RECOMMENDATIONS 10

8.1 Recommendations on the Applicationfor a 10
8.2 Recommendation on the Applicant's Petition ro Have its Proposed Services Classified as Competitive 12

l



4.

4

Broadvox-CLEC, LLC
Docket No. T-20666A-09-0173
Page 1

1. INTRODUCTION

On April 6, 2009, Broadvox-CLEC, LLC ("Broadvox-CLEC" or "Applicant" or
"Company") filed an application for a Certificate of Convenience and Necessity ("CC&N") to
provide resold long distance, resold local exchange and facilities-based local exchange services
on a statewide basis in the State of Arizona. The Applicant petitioned the Arizona Corporation
Commission ("ACC" or "Commission") for a determination that its proposed services should be
classified as competitive.

On April 22, 2009, Staff issued its First Set of Data Requests ("DR1") via email. On July
2, 2009, Staff inquired via email about the status of Broadvox-CLEC's response to DRI. On
July 15, 2009, Staff sent a certified letter via regular mail asking for a response to DRI by July
22, 2009. On July 23, 2009, Staff responded to a July 22, 2009 Broadvox-CLEC email inquiry
by explaining that a DRl response by August 24, 2009 would be acceptable. A DR1 response
was not received by Staff. Since Broadvox-CLEC had not responded in a period over 150 days
since DR1 was issued, Staff recommended that the application be closed on September 23, 2009.
On September 30, 2009, Broadvox-CLEC tiled a letter asking for an extension of time until
October 30, 2009 to provide responses to DRI. On December 7, 2009, Broadvox-CLEC tiled its
response to DRI .

On January 8, 2010, Staff issued its Second Set of Data Requests ("DR2") via email; On
January 21, 2010, Broadvox-CLEC filed its response to DR2.

On January 22, 2010, Broadvox-CLEC filed a letter asking for cancellation of the
$125,000 bond that Broadvox-CLEC filed Mth the Commission on June 3, 2009. As the bond
was prematurely submitted in this matter, Staff supported Broadvox-CLEC's request and
recommended that the Compliance Section of the Commission cancel the bond as requested.

On March 5, 2010, Staff issued its Third Set of Data Requests ("DRU") via email to
request updated financials and obtain the Applicant's perspective of a complaint] filed by Qwest
Corporation ("Qwest") in Texas against a Broadvox-CLEC affiliate. The Applicant responded in
pan on April 7, 2010. Broadvox provided financial statements that it considered to be
confidential on April 14, 2010. On March 29, 2010, Broadvox-CLEC 'filed a revised application
removing confidential information mistakenly included in its April 6, 2009 application.

On April 16, 2010, Staff issued a Data Request to Qwest regarding a complaint filed by
Qwest in the United States District Court, Northern District of Texas against Broadvox-CLEC
affiliates. Qwest responded on May 7, 2010, that it respectfully declined to respond to the data
request but, without waiving objections, submitted to Staff a copy of the First Amended
Complaint tiled in the above court.

1 Qwest Corporation vs. Broadvox, Inc., Broadvox, LLC, and BroadvoxGo!, LLC, Case no. 4: 10-CV-134-A, United
States District Court, Norther Distnlct of Texas; Filed February 25, 2010, Amended March 8, 2010
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Staffs review of this application addresses the overall fitness of the Applicant to receive
a CC&N. Staffs analysis also considers whether the Applicant's services should be classified as
competitive, if the Applicant's initial rates are just and reasonable, and if approval of the
Applicant's CC&N should be conditioned.

2. TECHNICAL CAPABILITY TO PROVIDE THE REQUESTED SERVICES

Broadvox-CLEC is an indirect subsidiary of Broadvox, Inc. & Subsidiary ("Broadvox,
Inc.") a company with several subsidiaries Broadvox-CLEC is a direct subsidiary of Broadvox
Holding Co., LLC, which is held directly by Broadvox, Inc. The offices of Broadvox~CLEC are
located at 1228 Euclid, Avenue, Suite 390, Cleveland, Ohio 44115. The offices of Broadvox,
Inc. are located at 1950 N. Stemsons Fwy, Suite 3031, Dallas, Texas 75207. The information
submitted by Broadvox-CLEC represents the business nature of Broadvox, Inc as "... a provider
of Internet Protocol telephony and enhanced communications services to telecommunications
service providers such as broadband service providers. The Company delivers services ranging
from the processing of bulk carrier Voice over Internet Protocol (VoIP) minutes to the turkey
enabling of Hosted Telephony VoIP Services."3

In Arizona, Broadvox-CLEC states that its affiliates are "...operating businesses
providing VoIP services, and which perform marketing activities in Arizona, some may also
purchase information services, and other goods and services used in the businesses, from
Arizona V€I1d0IIS."4

In Section A-18 of its application, Broadvox-CLEC states that authority to provide
telecommunications services had been received in 9 states - Colorado, Idaho, Indiana, Iowa,
Kentucky, New Jersey, Rode Island, Vermont and Washington. As of early March 2010,
Broadvox-CLEC had gained authority in 32 more states Alabama, Connecticut, Florida,
Georgia, Hawaii, Illinois, Kansas, Maryland, Massachusetts, Michigan, Minnesota, Missouri,
Montana, Nebraska, Nevada, New Hampshire, New Mexico, New York, North Carolina, North
Dakota, Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, Tennessee, Texas,
Utah, Virginia, West Virginia, Wisconsin and Wyoming.5 However, Broadvox-CLEC states that
it has not commenced providing service in any state.6

Broadvox, Inc. was founded in 2001 by Mr. Andre Temnorod who remains the Chairman
and Chief Executive Officer ("CEO") with a focus on the provision of VoIP technology for

2 Broadvox, LLC, BroadvoxGo!, LLC; Broadvox-CLEC, LLC, Origination Technologies, LLC., Brivia Acquisition,
LLC; Broadvox Holding Co., LLC
3 Broadvox-CLEC, Attachment D, Consolidated Financial Statements, prepared by Skoda Menotti; A more detailed
explanation of Broadvox, Inc's company history is available in Attachment A
4 Broadvox-CLEC response to staff data request 1.4
5 Confirmed by Broadvox-CLEC via email dated March 4, 2009
6 Broadvox-CLEC response to staff data request 1.3 - "Staff will be notified as soon as possible should Broadvox
beginproviding services in any state before a decision is reached by the Arizona Corporation Commission
("Commission") in this matter."
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carriers. Broadvox-CLEC was formed in November 20087. The Broadvox-CLEC Chief
Executive Officer and top two (2) executive officers have over 27 years of combined
telecommunications and related technology experience. Based on the information submitted by
the Applicant and subsequent Staff research, Staff believes that Broadvox-CLEC possesses the
technical capabilities to provide the services it is requesting the authority to provide.

3. FINANCIAL CAPABILITY To PROVIDE THE REQUESTED SERVICES

Broadvox-CLEC is a direct subsidiary of Broadvox Holding Co., LLC, a direct
subsidiary of Broadvox, Inc. As such the Applicant indicated in section (B~3) of its CC&N
application that its parent's financial resources would be utilized for support and submitted
Broadvox, Inc. consolidated financials for 2007, 2008 and 2009. Broadvox, Inc. reported total
assets of $15.5 million, total shareholders equity of $6.2 million and net income of $7.7 million
for end-of-year 2009.

Staff believes that advances, deposits, and/or prepayments received from an Applicant's
customers should be protected by the procurement of either a performance bond or an
Irrevocable Sight Drain; Letter of Credit ("ISDLC"). However, the Broadvox-CLEC states in
section (A-15) of its CC&N application that it will not collect advances, prepayments or
deposits. The Applicant's proposed Tariff No. 1, Sections 2.8 and 2.9, and proposed Tariff No.
2, Sections 2.5.4 and 2.5.5, confirm this stated practice.

Since the Applicant is requesting a CC&N for more than one kind of service, the amount
of a performance bond or the ISDLC for multiple services is an aggregateof the minimum bond
or the ISDLC amount for each type of telecommunications service requested by the Applicant.
The Commission's current performance bond or ISDLC requirements are $10,000 for resold
long distance (for those resellers who collect deposits, advances or prepayments), $25,000 for
resold local exchange, $100,000 for facilities-based long distance and $100,000 for facilities-
based local exchange services. Based on the services the Applicant is requesting authority to
provide, the minimum recommended performance bond or ISDLC should be $135,000. The
performance bond or ISDLC coverage needs to increase in increments equal to 50 percent of the
total minimum performance bond or ISDLC amount when the total amount of the deposits is
within 10 percent of the total minimum performance bond or ISDLC amount. Further, measures
should be taken to ensure that the Applicant will not discontinue service to its customers without
first complying with Arizona Administrative Code ("A.A.C.") R14-2-1107.

The Applicant will not be collecting deposits, advances, or prepayments, therefore, Staff
recommends that the Applicant procure a performance bond or the ISDLC equal to $135,000.
The minimum performance bond or the ISDLC amount of $135,000 should be increased if at any
time it would be insufficient to cover advances, deposits, and/or prepayments collected from the
Applicant's customers, The performance bond or the ISDLC amount should be increased in

7 T-20666A-09-0173,CC&N application, Attachment A
s Staff research consists of general internet searches, FCC website searches and review of Broadvox-CLEC's home

page
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increments of $67,500. This increase should occur when the total amount of the advances,
deposits, and prepayments is within $13,500 of the performance bond or the ISDLC amount. If
the Applicant desires to discontinue service, it must file an application with the Commission
pursuant to A.A.C. R14-2-1107. Additionally, the Applicant must notify each of its customers
and the Commission 60 days prior to filing an application to discontinue service. Failure to meet
this requirement should result in forfeiture of the Applicant's performance bond or the ISDLC .

Staff further recommends that proof of the above mentioned performance bond or an
ISDLC be docketed within 90 days of the effective date of a Decision in this matter or 10 days
before the first customer is served, whichever comes first. Staff also recommends that the
Company notify Staff through a compliance filing when the first customer has been served. The
original bond or ISDLC should be filed with the Commission's Business Office and copies of the
bond or ISDLC with Docket Control, as a compliance item in this docket. The performance
bond or ISDLC must remain in effect until further order of the Commission. The Commission
may draw on the bond or ISDLC on behalf of, and for the sole benefit of the Applicant's
customers, if the Commission finds, in its discretion, that the Applicant is in default of its
obligations arising from its Certificate. The Commission may use the bond or ISDLC funds, as
appropriate, to protect the Applicant's customer and the public interest and take any and all
actions the Commission deems necessary, in its discretion, including, but not limited to returning
prepayments or deposits collected from the Applicant's customers.

4. ESTABLISHING RATES AND CHARGES

The Applicant would initially be providing service in areas where an incumbent local
exchange carrier ("ILEC"), along with various competitive local exchange carriers ("CLECs")
and interexchange carriers are providing telephone service. Therefore, the Applicant would have
to compete with those providers in order to obtain subscribers to its services. The Applicant
would be a new entrant and would face competition from both an incumbent provider and. other
competitive providers in offering service to its potential customers. Therefore, the Applicant
would generally not be able to exert market power. Thus, the competitive process should result
in rates that are just and reasonable.

Both an actual rate and a maximum rate may be listed for each competitive service
offered. Should only one rate be listed, that actual rate should be assumed to equal the maximum
rate. The rate charged for a service may not be less than the Company's total service long-run
incremental cost of providing the service pursuant to A.A.C. R14-2-1109.

The rates proposed by this filing are for competitive services. In general, rates for
competitive services are not set according to rate of return regulation. Staff obtained information
from the Company indicating that its net book value or fair value rate base at the end of its first
12 months of operation would be less than $1,000. `

Broadvox-CLEC submitted Tariff No. 1 and No. 2 with its application. Revisions to both
tariffs were submitted in response to Staffs data requests. Staff has reviewed these rates and
believes they are comparable to the rates charged by competitive local carriers, local incumbent
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carriers and major long distance carriers operating in the State of Arizona. The rate to be
ultimately charged by the Company will be heavily influenced by the market. Therefore, while
Staff considered the fair value rate base information submitted by the Company, the fair value
rate base information provided should not be given substantial weight in this analysis.

5. LOCAL EXCHANGE CARRIER SPECIFIC ISSUES

Issues related to the provision of that Local Exchange service are discussed below.

5,1 Number Portability

The Commission has adopted rules to address number portability in a competitive
telecommunications services market. Local exchange competition may not be vigorous if
customers, especially business customers, must change their telephone numbers to take
advantage of a competitive local exchange carrier's service offerings. Consistent with federal
laws, federal rules and A.A.C. R14~2-l308(A), the Applicant shall make number portability
available to facilitate the ability of a customer to switch between authorized local carriers within
a given wire center without changing their telephone number and without impairment to quality,
functionality, reliability or convenience of use.

5.2 Provision of Basic Telephone Service and Universal Service

The Commission has adopted rules to address universal telephone service in Arizona.
A.A.C. R14-2-1204(A) indicates that all telecommunications service providers that interconnect
into the public switched network shall provide funding for the Arizona Universal Service Fund
("AUSF"). The Applicant will make the necessary monthly payments required by A.A.C. R14-
2-l204(B).

5.3 Quality Of Service

Staff believes that the Applicant should be ordered to abide by the quality of service
standards that were approved by the Commission for Qwest (f/k/a USWC) in Docket No. T-
01051B-93-0183 (Decision No. 5942l). Because the penalties developed in that docket were
initiated because Qwest's level of service was not satisfactory and the Applicant does not have a
similar history of service quality problems, Staff does not recommend that those penalties apply
to the Applicant. In the competitive market that the Applicant wishes to enter, the Applicant
generally will have no market power and will be forced to provide a satisfactory level of service
or risk losing its customers. Therefore, Staff believes that it is unnecessary to subject the
Applicant to those penalties at this time.

5.4 Access to Alternative Local Exchange Service Providers

Staff expects that there will be new entrant providers of local exchange service who will
install the plant necessary to provide telephone service to, for example, a residential subdivision
or an industrial park much like existing local exchange companies do today. There may be areas
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where the Applicant installs the only local exchange service facilities. In the interest of
providing competitive alternatives to the Applicant's local exchange service customers, Staff
recommends that the Applicant be prohibited from barring access to alternative local exchange
service providers who wish to serve such areas. This way, an alternative local exchange service
provider may serve a customer if the customer so desires. Access to other providers should be
provided pursuant to the provisions ofthe 1996 Telecommunications Act, the rules promulgated
there under and Commission rules on interconnection and unbundling.

5.5 911 Service

The Commission has adopted mies to address 911 and E911 services in a competitive
telecommunications services market. The Applicant has certified dirt in accordance with A.A.C.
R14-2-1201(6)(d) and Federal Communications Commission 47 CFR Sections 64.3001 and
643002, it will provide all customers with 911 and E911 service, where available, or will
coordinate with ILECs and emergency service providers to provide 911 and E911 service.

5. 6 Custom Local Area Signaling Services

Consistent with past Commission decisions, the Applicant may offer Caller ID provided
that per call and line blocking, with the capability to toggle between blocking and unblocking the
transmission of the telephone niunber, are provided as options to which customers could
subscribe with no charge. Also, Last Call Return service that will not return calls to telephone
numbers that have the privacy indicator activated, indicating that the number has been blocked,
must be offered.

6. REVIEW OF COMPLAINT INFORMATION

The Applicant states that it has neither had an application for service denied, nor had its
authority to provide service revoked in any state. Staff is unaware of any formal complaint
proceedings or criminal proceedings against the Applicant. Staff, however, has found evidence
of one civil complaint proceeding, information for which is provided below. Consumer Services
reports no complaint history within Arizona.

The Applicant indicated that none of its officers, directors or partners have been involved
in any civil or criminal investigations, or any formal or informal complaints.9 The Applicant
also indicated that none of its officers, directors or partners have been convicted of any criminal
acts in the past ten (10) years. StafFs internet research did not reveal any issues related to the
top executives in Broadvox-CLEC.

The complaint filed in the United States District Court, Northern District of Texas,
against Broadvox-CLEC affiliates is of interest in this proceeding as its outcome may impact the
resources of the Broadvox-CLEC parent, Broadvox, LLC, and, thereby, the business direction of

9 Qwest's civil complaint was filed otter the CC&N application by Broadvox~CLEC.
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Broadvox-CLEC.m In its complaint, Qwest alleges that for years Broadvox, LLC and
BroadvoxGo!, LLC have been misrepresenting the types of calls they are transporting to avoid
paying Qwest and other phone companies appropriate access charges.

As summarized in TR Newswire on March 3, 2010, "According to Qwest, Broadvox is
"dressing long distance calls in the clothes of local calls to get an unauthorized discount which it
does not deserve." Qwest said that "a number of clever parties, including Broadvox, have figured
out how to disguise long distance calls as local calls in order to make money. Having been
discovered, Broadvox, through a semantic sleight of hand, still refuses to pay Qwest's federal and
state-tariffed charges for using its local telephone connections." Qwest first amended complaint
adds to the original complaint and is provided with this report as Attachment B.1 1

While Broadvox-CLEC has not had an opportunity to address Qwest's complaint in a
legal proceeding, the complaint alleges actions that bear on Arizona and, therefore, the status of
the complaint is one that Staff believes should be followed to its conclusion.

7. COMPETITIVE SERVICES ANALYSIS

The Applicant has petitioned the Commission for a determination that the services it is
seeking to provide should be classified as competitive. ,

7.1 Competitive Services Analysisfor Local Exchange Services

7.1.1 A description of the general economic conditions that exist, which makes the
relevant market for the service one that, is competitive.

The local exchange market that the Applicant seeks to enter is one in which a
number of CLECs have been authorized to provide local exchange service.
Nevertheless, ILECs hold a virtual monopoly in the local exchange service
market. At locations where ILECs provide local exchange service, the Applicant
will be entering the market as an alternative provider of local exchange service
and, as such, the Applicant will have to compete with those companies in order to
obtain customers. In areas where lLECs do not serve customers, the Applicant
may have to convince developers to allow it to provide service to their
developments.

7.1.2 The number of alternative providers of the service.

Qwest and various independent LECs are the primary providers of local exchange
service in the State. Several CLECs and local exchange resellers are also
providing local exchange service.

10 Broadvox, LLC and BroadvoxGo!,LLC
11 Attachment B, Qwest First Amended Complaint, March 8, 2010
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7.1.3 The estimated market share held by each alternative provider of the service.

Since Qwest and the independent LECs are the primary providers of local
exchange service in the State, they have a large share of the market. Since the
CLECs and local exchange resellers have only recently been authorized to offer
service they have limited market share.

7.1.4 The names and addresses of any alternative providers of the service that are
also affiliates of the Applicant, as defined in A.A.C. R14-2-801.

None in Arizona.

7.1.5 The ability of alternative providers to make functionally equivalent or
substitute services readily available at competitive rates, terms and
conditions.

ILECs have the ability to offer the same services that the Applicant has requested
in their respective service territories. Similarly many of the CLECs and local
exchange resellers also offer substantially similar services.

7.1.6
\ \

Other indicators of market power, which may include growth and shifts in
market share, ease of entry and exit, and any affiliation between and among
alternative providers of the service(s).

The local exchange service market is:

a. One in which ILECs own networks that reach nearly every residence and
business in their service ten°ito1ies and which provide them with a virtual
monopoly over local exchange service. New entrants are also beginning
to enter this market.

b. One in which new entrants will be dependent upon ILECs:

1.

2.

To terminate traffic to customers.
To provide essential local exchange service elements until the
entrant's own network has been built.
For interconnection.3.

c. One in which ILECs have had an existing relationship with their
customers that the new entrants will have to overcome if they want to
compete in the market and one in which new entrants do not have a long
history with any customers.
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d. One in which most customers have few, if any choices since there is
generally only one provider of local exchange service in each service
territory.

e. One in which the Applicant will not have the capability to adversely affect
prices or restrict output to the detriment of telephone service subscribers.

7.2 Competitive Services Analysis For Interexchange Services

7.2.1 A description of the general economic conditions that exist, which makes the
relevant market for the service one that, is competitive.

The interexchange market that the Applicant seeks to enter is one in which
numerous facilities-based and resold interexchange coniers have been authorized
to provide service throughout the State. The Applicant will be a new entrant in
this market and, as such, will have to compete with those companies in order to
obtain customers.

7.2.2 The number of alternative providers of the service.

There are a large number of facilities-based and resold interexchange carriers
providing both interLATA and intraLATA interexchange service throughout the
State. In addition, various ILECs provide intraLATA interexchange service in
many areas of the State.

7.2.3 The estimated market share held by each alternative provider of the service.

The large facilities-based interexchange carriers (AT&T, Sprint, MCI, etc.) hold a
majority of the interLATA interexchange market, and the ILECs provide a large
portion of the intraLATA interexchange market. Numerous other interexchange
carriers have a smaller part of the market and one in which new entrants do not
have a long history with any customers.

7.2.4 The names and addresses of any alternative providers of the service that are
also affiliates of the telecommunications applicant, as defined in A.A.C. R14-
2-801.

None.

7.2.5 The ability of alternative providers to make functionally equivalent or
substitute services readily available at competitive rates, terms and
conditions.
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Both facilities-based and resold interexchange carriers have the ability to offer the
same services that the Applicant has requested in their respective service
territories. Similarly many of the ILECs offer similar intraLATA toll services.

7.2.6 Other indicators of market power, which may include growth and shifts in
market share, ease of entry and exit, and any affiliation between and among
alternative providers of the service(s).

The interexchange sen/ice market is:

a. One with numerous competitors and limited barriers to entry.

b. One in which established interexchange carriers have had an existing
relationship with their customers that the new entrants will have to
overcome if they want to compete in the market.

c. One in which the Applicant will not have the capability to adversely affect
prices or restrict output to the detriment of telephone service subscribers,

8. RECCMMENDATIONS

The following sections contain the Staff recommendations on the application for a CC&N
and the Applicant's petition for a Commission determination that its proposed services should be
classified as competitive. `

8.1 Recommendations on the Application for a CC&N

Staff recommends that Applicant's application for a CC&N to provide intrastate
telecommunications services, as listed in this Report, be granted. In addition, Staff further
recommends:

1. That the Applicant complies with all Commission Rules, Orders and other
requirements relevant to die provision of intrastate telecommunications services,

2. That the Applicant abides by the quality of service standards that were approved by
the Commission for Qwest in Docket No. T-01051B-93-0183;

3. That the Applicant be prohibited from barring access to alternative local exchange
service providers who wish to serve areas where the Applicant is the only provider of
local exchange service facilities;

4. That the Applicant be required to notify the Commission immediately upon changes
to the Applicant's name, address or telephone number,
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5. That the Applicant cooperate with Commission investigations including, but not
limited to customer complaints,

6. The rates proposed by this tiling are for competitive services. In general, rates for
competitive services are not set according to rate of return regulation. Staff obtained
information from Broadvox-CLEC indicating that its net book value or fair value rate
base at the end of 12 months of operation would be less than $1,000. Staff has
reviewed the rates to be charged by the Applicant and believes they are just and
reasonable as they are comparable to other wholesale transport providers offering
service in Arizona and comparable to the rates the Applicant charges in other
jurisdictions. The rate to be ultimately charged by the Company will be heavily
influenced by the market. Therefore, while Staff considered the fair value rate base
information submitted by the Company, the fair value information provided was not
given substantial weight in this analysis;

7. That the Applicant offer Caller ID with the capability to toggle between blocldng and
Unblocking the transmission of the telephone number at no charge;

8. That the Applicant offer Last Call Return service that will not return calls to
telephone numbers that have the privacy indicator activated;

9. Staff further recommends that the Commission authorize the Applicant to discount its
rates and service charges to the marginal cost of providing the services;

Staff further recommends that the Applicant be ordered to comply with the following. If
it does not do so, the Applicant's CC&N shall be null and void, alter due process.

1. The Applicant shall docket a conforming tariff for each service within its CC&N
within 365 days from the date of an Order in this matter or 30 days prior to
providing service, whichever comes first.

2. The Applicant shall:

a. Procure a performance bond or an irrevocable sight draft ISDLC equal to
$135,000. The minimum bond or draft amount of $135,000 should be
increased if at any time it would be insuff icient to cover advances,
deposits, and/or prepayments collected from the Applicant's customers.
The bond or draft amount should be increased in increments of $67,500.
This increase should occur when the total amount of the advances,
deposits, and prepayments is within $13,500 of the bond amount or
ISDLC amount; and

b. File the original performance bond or ISDLC with the Commission's
Business Office and copies of the performance bond or ISDLC with
Docket Control, as a compliance item in this docket, within 90 days of the
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effective date of a decision in this matter or 10 days before the first
customer is served, whichever comes first. The original performance bond
or ISDLC must remain in effect until further order of the Commission.
The Commission may draw on the performance bond or ISDLC, on behalf
of, and for the sole benefit of the Company's customers, if the
Commission finds, in its discretion, that the Company is default of its
obligations arising from its Certificate. The Commission may use the
performance bond or ISDLC funds, as appropriate, to protect the
Company's customers and the public interest and take any and all actions
the Commission deems necessary, in its discretion, including, but not
limited to returning prepayments or deposits collected from the
Company's customers,

c. Staff also recommends that the company notify the Commission through a
compliance filing within 30 days of the first customer being served; and

3. The Applicant shall abide by the Commission adopted nlles that address
Universal Service in Arizona. A.A.C. R14-2-l204(A) indicates that all
telecommunications service providers that interconnect into the public switched
network shall provide funding for the Arizona Universal Fund. The Applicant
will make the necessary monthly payments required by A.A.C. R14-2~l204 (B).

Furthermore, Staff recommends that approval of this Application to provide Resold Long
Distance, Resold Local Exchange Services and Facilities-Based Local Exchange be conditioned
on the following:

1. That, Broadvox-CLEC tile in this docket any filings by any party filed subsequent
to Qwest's First Amended Complaint filing of March 8, 2010 pertaining to Case
No. 4:10-CV~134-A, United States District Court, Northern District of Texas,
and,

2. That such tilings by any party pertaining to Case No. 4:10-CV-134-A; United
States District Court, Northern District of Texas be filed in this docket no later
than 30 days following the date of a decision in this matter, or,

3. That such filings by any party pertaining to Case No. 4:10-CV-134-A; United
States District Court, Northern District of Texas be filed in this docket no later
than 30 days following the date of such filings in the above reference complaint
matter. ,

8.2 Recommendation on the Applicant's Petition to Have its Proposed Services Classified as
Competitive

Staff believes that the Applicant's proposed services should be classified as competitive.
There are alternatives to the Applicant's services. The Applicant will have to convince
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customers to purchase its services, and the Applicant has no ability to adversely affect the local
exchange or interexchange service markets. Therefore, the Applicant currently has no market
power in the local exchange or interexchange service markets where alterative providers of
telecommunications services exist. Staff therefore recommends that the Applicant's proposed
services be classified as competitive.
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Source:hnp:// broadvox.com/History.aspx
Date: 3/4/2010

Broadvox entered the telecommunications market in 2001. It began as a small provider of VoIP
services to other carriers but quicldy established a reputation for providing a high quality service
at a very competitive price. Our business grew quickly and soon Broadvox had established a
nationwide network and was known as one of the country's preeminent "carriers' carrier" for
VoIP. In 2003, Broadvox began offering SIP origination and termination, which further
improved the quality of the voice transmission and expanded our service offerings. Extending the
product offering spurred company growth and Broadvox has been financially stable and
profitable since the second half of 2003 .

The Broadvox mission statement is "To be the premier provider of  VoIP, SIP and IP
communication applications and services delivered by the most sldlled and motivated team in the
industry." As we accomplish our mission, our customers' communications needs are met, our
partners are enriched and Broadvox continues to be a leader in the world of SIP.

In 2007, Broadvox began the execution of two strategic initiatives. Broadvox expanded its
network capacity by over 50% and announced the launch of its retail SIP Trunking business in
September. The network expansion was completed in February of 2008 with new Sonus
platforms deployed Dallas, Los Angeles and New York City. The sales of Broadvox GO! SIP
Trunking began after we successfully added numerous Master Agents and Independent Agents to
our VAR Partner Program. Beginning wide our first end-user sell in December of 2007 and
continuing today, we are approaching a thousand members in our VAR program. With this kind
of growth, we have expanded and evolved our organization to support both a wholesale and retail
market.

Our senior management team has over eighty years of telecommunications experience and
provides leadership to the company and IP community. Today, Broadvox has nearly one hundred
employees and has been adding personnel every month. We now have a nationwide group of
Channel Directors and Managers to support our partner sales efforts in every region of the
country. Broadvox GO! SIP Trunking is growing at double digits every quarter. Moreover, our
wholesale team has successfully grown their business segment and we are on target to see
revenues continue to meet record levels there as well.

Broadvox is trusted by over 200 domestic and international telecommunications carriers, ASPs,
and ISPs to serve their businesses. We have expanded our Network Operations Center personnel
to provide 24x7x365 to Btu' wholesale carriers. We have also continued to expand our offerings
to them with international toll-free and CNAM now available.

More than 3000 businesses will enjoy the benefits of SIP Trunking as provided by Broadvox
before the end of 2010. In order to support this wide variety of customer needs, Broadvox has
certified interoperability with more OEMs of IP PBXs, lADs and routers than any other can°ier.
We are committed to meeting the evolving industry standard for SIP and testing the industry's
finest IP appliances and hardware systems under rigorous conditions to ensure they meet our
exacting standards.
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Broadvox is committed to maintaining its position as an industry leader of die VoIP revolution
and is the service provider of choice for businesses that are interested in the financial and
operational benefits of migrating to IP communications. Broadvox is headquartered in Dallas,
Texas and has offices in Cleveland, Ohio.
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ATTACHMENT B

Norman G. Qurtright

Associate General Counsel

RECEIVED
20 E. Thomas Road, 16th Floor

PhoGnlx, A285012

Qwest.
MAY 7 2010

B025302187 dfwci
303 3838484 fax
norm.cult1ght@qwesLc0m

882 LEGAL gag 1
May 7, 2010

Ayes fa Vohra, Attorney
Legal Division
Arizona Corporation Commission
.1200 West Washington Street
Phoenix, AZ 85007

Mr. Aninando Fimbws
Utiljtigs Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Re: SUBE' s First Set of Data Requests to Qwest Corporation Regarding
Broadvox-CLEC, LLC
Docket No. T-20666A-09-0173

Dear Ms. Vohra and Mr. Fimbres:

This letter is written in response to the above-referenced data request served on
Qwest Corporation. Qwest Corporation respectfully declines to respond to the questions
asked and the requests made pursuant to the d.8Ia request, because Qwest Corporation is
not a party to Docket No. 09-0173. However, without waiving objections, Qwest
Corporation transmits to you with this letter, a copy of its First Amended Complaint tiled
in the United States District Court, Norther District of Texas, which has been docketed
as:

Qwest Corpozadon vs. Broadvox, Inc., Broadvox, LLC, and
BroadVoxGo!LLC, Case no. 4:10-CV-134-A..

The Complaint speaks for itself, and addresses the Defendant's business activities
in relation to Arizona in several places. Qwest is not able at this time to stare more about
the nature and extent of the Defendant entities and their operations in the St81e of
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Ms. Ayesba Vohra
Mr. Armando Fimbres
Arizona Corporation Commission
May 7, 2010
Page 2

Arizona. Further, Qwest does not have a position on the actions the Commission should
take with respect to the CC&N application requested in Docket No. 09-0173 .

Sincerely,

VL/44
Norman G. Curtright

Cc: Jeff Nodland, Esq.
Reed Peterson
Diane Krpan
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hsdilg\1ilndMlnng-dismmeo allsithm:dlesasloallGlls.lQWltitcm.uvuidWmus

¢1918¢sim4m¢\,y1°¢Ipl,¢m¢¢0mWIi,,lik¢Qw . . I

Dalpiteldvlmeuintechnolog,mnsttelwhnmeulllsB1lb mwiMaullelr

pid&ngup amle;mnn:mddiaulingaunnuunnbu. Whnndmpalonon&cIE:uwdhuln&ephuue

r ingmdpidnqMreedver ,ofucmsqi tnnuagbodiu ra lodora long- i sumnec l l i .

AMnu98ncallnuagMveeunxciruumnmddocm'orh|lltw4lw1wo»i:und evv1nndd,bo8luauland

ln1nlg-4i1lhwnoe mulls\Il&uu|m&ymede9ive|:edby&mMumu's.1ouzlpMlomencllui11uur,which
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hmna1o»anuwlnsnmewapuwulzrpmmnmnnnbat. A1I&ph»cuuecul1]satiss1ehetebi

mdadinsmndald md&lmLiliar tdophnmls,bM&nlme=&od:s&rWn:mui&ngMeGlllshns

mpmnVdg1ultlyc»vuEm¢_ .

3.- Whzoaloellallewesin&umapuso@nusli1ugad BntpMunewmpauy,We

lou!phnneocmpamrdmgestheuMucununpamry&recml gd:eul1. Whm along-disuna:

e|1lc in,thelua1phnlnmuuunnlpanisforbdhWoca11er|||d&ccalledplurtyci1||!9=&c

eulnnpemlissthalttum:9ort ¢callinuumoncloca1cumnpemgr to&eo&or. By1mv,&ecMlzmgame

hi@a°forlmg-disulwncec||llsWaun&n'local mils. 'l'l1ds p:i|n|cipieis£m|dauune1nmdwWe

¢¢1w°mmnm|uam;m,i1,¢|,,ny 44m1y,uW¢m¢by,n¢,mm;,4,~,4h°4y¢f,¢gui|§gmL

4. Qvumisa"R¢cjc1na lBd!Opeun1t ingCcunnp@nug"- t in t is ,a"]oudmdn"-of

UulepMwH=s!viues,wi&loaiphnunsurvioenustumetsinvalimmspaurh of£|cUni1edStam=s. it

xecdvespllnuueull:inmnuanyccnunpeImdu(innmylouin1m) ddivurl osemllsWha

cudumms.Likno&arloulwtius,Qw&nqni1resecmpanisddivaillugloumg-dsuneemllsto

d i g1mid1&atwotypaof a1lsandbillWWmnzlpplnoplizuely.

ForMlcng--disnauucepllounne callsithamudle,Bm¢advuu:aMmminliannmeiary,

BruadvuucdemnuninamdeomxuhhnvvtddelivathecallsmQvuu¢,vvhi¢hinmmd=1ivm1h.alm

Wiiswitnmns. Insome'm w,B|:oadwuxm1yeonvextulong-dimmnccallicnunm

o¢ldi1naury.drc1:it-swimnh¢af¢m¢m-the&numnuaedm1nlnunmpa1n¢l¢auNsNndeudas-¢1nInt=¢n=¢

Pruwtn°0l,or"E,"MnnnlIL -AllWismnnsis&ntileca1lisI:alnspclted&rlcmnpuu¢Eanofit

jomeybylntemetmuxxtus mdswiuci1es. BMwddivdng&lnulg--diiltlnoemllto aloal

phumcuomnp8nu5'likeQvves!,hnlwewur,Bluadv0&mmlstconvutitbudr to tilcdrcdt-switclzwli

5.
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fumier. Thm alltuohsQwut'sn1dvlm&,Qwei¢d:liv¢tsitWi8custumn, ixcplmne

'm§ac c\Jstum1¢'shnmn:=1d:ng.

6. 1`lleFedu4alCuuunnunmiu§um Colunannisu:iun("FCC")hasanlbi:ilcdWatwhc&u=r

acompanghaunspolulung-isWuuoepinnunt t::Ecuvu'HDI1u¢=md(|sBmulldtvvutlxuhitdobs)

p|"°°4°°°4°uwIIli==- - B m M v n x i s & e e t o u a n 9 u u t & u l l s h u w v e v u i t w i i l l s l . s o l o n g a s i t

wcuuWely1epumtsWtypu of callsitddivummd oIlmwvile&llu1w:thellvv. lEniillt1Juulamteiy,it

&nsm'udi&=mmpa&. To annidpu9i1u»g&ehi@er&mrg=sazmodlltudwWlong-8swunce

99l,8l0IdiihxdisgulisesWelumg-4i1lhuuoeu1]sitddiv¢8.80 &sya4palm'10belu1:1dulls,

& 1 a e & i e g ¢ c l l l l w e d d & l n l w u r x W a w u i l l b i c o u l y f o r l n u l c a l l d u l i v u y . |

1 . F o r a r a n u p l c , B t u a d v u u r m l y d s l i ' v u r ( o r a u l s e t o b e d d i v a u d ) a c a l 1 t o - Q w w ' s

95l95inDauwgwighin@ml,a§nind§ ng , l ¢ th¢" u°§ I I ,dl°a]1y(ueodg303) ,ww.

&nu@it | |wu1 l ly isa ]nng-d i nenl lumnPhnwix(a|uaeodn60Q). F1um&ati:n@1mIdun,

mdbewlseBIoadwu»xddivum&e alluverQwest's&\dlMnsin¢endeda||b&rlnulullil,

Q w= ¢ t Mn o i d m d u l t i t i s a l a m g - d i s h n c ec a l l .  Mm l wh i 1 ¢  8 I u , & V m 1 w° ; 4 , q , ¢ l , § ¢ \ , ¢ ¢ m ! ¢ ¢

Nmmmpaying mv=|(in|gI»ung-emu"num. Buaudwourevmadvutismw o~&|n1ong-̀

8su1nucepmvidu:a&atitn aGII GvuMuIBsIIBca1l8tumppmhIinm. t=nuninaHnnsavice.

I f t huu t i s t uey i t i sou l ybeum seBxua~d1rou:hsnn i :m lq l esanm edtoQw&(¢du1W ¢lou l l p l l nnn

c u u m p a m i es ) t h e t y p e i o f u l 1 s i t i s u n y i n g .  I n u & c t , B 1 : n l d v u u : h q s & & ed I -ish1uneocalls

in&edu&n lo f loa l lml lsm getmuwlu lamMul i iued iseumuluu tvvh icb i tdownotduavc .  I ts '

'dumduaisno&&1mm&aumain1mmarshudeIntwho,lcmgl&arg1l¢luIHnuu,ulesall=ll°°lIl)audto

buy aémpermcwieic ind. Hnue,how:va,i t isnc ta&vvb\ucks,b\1t1nui l l iuunsofdnl lanmu

FrasTA>.n=:1»IDEncompLAn~rr PAGE 3
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stains. Foryw:s,:dyin»gonmn:usca&au1ncuse,B:nadv!:uthls lwnidedp4ilyilulgaqJ4llupli8W=

clmurgesfmitslzmg-dislzIun~oet:aEc. nss&m¢§»B1=°l»d~um»py-imhan

s. Qwestisenlitledlnltwvu'i13aceessci1lalg¢sirD1umBtua1dvnx,and,'miilcgis

requilwedtodosobylaw. TheCounctslmouldalw1uddamnagesamdoihurrelidtoQwestpumslllnnrlto

tiaeclaianus sctfuuctilbelowv.

INTRODUCTION

9. Da;:iwallthewm£umrtuluam¢act*unyms&udmdst°mH1eWlgcummmi nllsw°l'ld.

tixisisnntaeuInlupliceIMedmu . Itisadnuple aeabunsmtgreed. A nnnunberdclevu4rplllius,

i1u\¥l\\&88¢°4I4vwl,haweigInnedoIMlmvwto&s§1isulumg-dist1mceczmllsaslualullsinouuda

to make mcuzy. Havingbem&swvuwd,BIolldv09I,tMIu|1lghsmnantic smghMofh8Dd,8ill

Minas topuyQwut's&d:z1dandshlme-&|mi&d¢MnrgesformingiulomlW lwhnmc
u _

Fordemdu,long-dimuneeplmmewllshawabemnuadeovaapbyimltalephnune

ndwud:ofwilw switchn. A1&|au@aguvvingnnumnburoflnnng-dimlmce mllsnemwmadc

o1tu&clnmund, 'mwhat isml led"VoW (VoiceOv elr lnlmatP! u®oeol)tdspholny,&ea1lsd

issuchenle memtomi§nlwtedin&at&mnnaI. 11:emllsdi§uehn1ebegi:mwithsmeone(&r

exlmu1pln,AT&Tlong-dimncec\mtnmn§msinAmEn)picId:mg@hisUalspuhnunoauudimaldnga

aI1tMisluno\ntuvur.d\e wineseomectinglamesnuhislnalphunlsenuuuwamy. ThcmMsmd

&nmneway. 11|¢p¢mm 1,dng@u¢d(§,r=,mm@n¢,Qw¢¢¢,¢m.¢M||¢y;nA1\,.uqu¢,q¢¢)

xedvm&mI1ovud1cwizesofhaownloaulphcuuccouuupang,Qwed. ninwm¢h¢pp=n»in

MImMMQM alls,a1u1daQedimlly,whatBmuudvuu:dnaMihse1¢ng-dimmcemllswhile

&zya1eintansi§, isti»&1nlpointofMpur&es'Mapuitm

10.

t

1 Fm5rAm1=n~m8v Com1=LAn4T PAGE 4
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l l .

13.

Whnnand:,1&:Bmadvux,asirsalocalphnue°0uunlpllluy,li1reQvv1&;m

"bourluw"itslnal&dli§es(swWbnaMwhw)ao&n.itmdelivuralauug-dimnceoalltoa

Qwedloalcudum (lWeMary A1buqulemlqI:o),& ia'is1uq\1&ud,pumsulmttnEadan1l

SwIwBsJIIImHK,mdcpuaHve&wd&;WpayQw=st&x'tllcwedWos¢s&d1itia. The cilaxgus to

"bonlulvu"Mlvu&&u vvirumemI1ed"anuas¢Mmgu|,;'bew|1lle l nu l u i s

pfuviaimg awwwmmmumm,muaelnug-¢Hsun==°a»|u»4=|u»yan===|¢nm=|m». <>~=myQw=»=

un"tarminatuplong-disrhlunéewllslnnaldeto inloa|1custnmam('mc|&uwom&,odyQwmm

w|seM11my'spl:n1mztoling9,bewussonlyQ~we¢'sloc4||l&dlilis eumneutm1!@vmuslik:MI|y

to&humIudu'pubIictelqbnum:netwu4d:. Wi&out8s"aece§,"nun-Qwulmls lumus We

Jmn emanevu1nnnlmnemg-4ise=m¢¢auswqwsqnmnmmslikemluy.

12. A|m|»u»m¢n1°ng-amuneeming fum|uy1m¢~»ww°~inm=¢¢mg=win"

(or"D{Cs"),mulybeinvoivedinmuunspomdngm cudimylnumg-disulnolsull Moadvuxisan

DICWlttamspummiarsomepa:iod,&elung-i acml]s qu onhme. h&u,Bmoudv~cu¢

is&lastIXCtohandle&eallsbe@ure&ey¢us@tnQw9(amdMm9umns Mmy).

Tollide c&d&zltitisamnldlydelivmrimglnung-&Wmn¢u\lls(&ultxwulthldghulccw

dlalmrgu),Bruadvuu:hk§sevurlddritinllstQstokeQi1hdf i u vWeshliddmiumn1view.

pk8IBm11¢vn,x"u,5¢,1°ug.&ml,!§8¢gl8&b¢¢diWI,d&Qw~w!ym9,¢"

lulnldphnmc company6nltisilum=|*eumnecttedwi&Qwat'snawumk. E:nadrvnu:ncvusmlds&me

lung-dimunuamllsdi1nedlywQwstihdf

14. Seecund,by slmding&ca11stoQ'w&&urulu¢&iluI&¢loalplhnmwcumpIlu9,

Bmlndvu|:¢msmethlelt&:lnmmg-Muunoeallsvvillo tnQw&¢m8dli1iaQvuuu:this

duigullmedmlcll|§vdy IuedvMglocalul]siuuum&ltuHnlnloulwmpauuy.

1 lang-inh1manallkulmmeln1numanlhrlmnuunal"iumuulndlmgep'u§Ds,lndd:xh1tne1Irym&uIIls

; y g 3 »1--~=°-=1°=°_;,-===-»~=-~=-Hf
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15.

11.

l

TIW,h¢WI9E¢I08¢V'UX¢8I88th lwg-WSMJ W MS MQWWtbN

suri1id§cs,Mlong-distalmce llsaxeeuuunlunninldedwitb,aldlocklH¢e,&slna|1caullsthl1taxe

pmupedycuumingtoQwves:tova61oslelocalhdli&a.

16. Follltth,Bmadvculcilamgsfhnmlliu&nnBHoumfor .lung--iMIuuccwMM

Uanspomts sotiuaminmnstases,alcung-dislznouscallappamsbeeaundng&uma1ou1temhnne

nnmunburby timeitlucMluQwM.

Qwut's abilitywdi&ruuiamelomludlsilomnlnnng--Mstmcecallsismridcal. By

law,Qw&cllaurguhi@wrWmwt ne 4mncecalls(Mca1l5uuum.IamestnMmy)

th:mnlonl u|1]s(acalli:um1mMury'snm¢-dnorndghbor). Cumupax;i=slik»Bloadvux suundtogain

£ruuumWdrdec96onifthzy m.dis|gdscloug--disumeemllsaslomlealls. BmueldvuWsbminas

nmodd,dlulstastoits"R-t in|Eon"seviees,dependsontmuim£nglong-distzmnetu1ic

forothuecmpumiuatalolwuoost,soitcmpodndsamcof thammnney. Bttitmwimny

putmamtwtllisschlennneucb1xallybelongtoQwIML IIm&|uun.dtl|e]nmg-iNuumceaccuscMamges

B1:oladvuxisieqlxixedbyhlwtoply.

18. Qwesrismumnnzeamarequimaby|»wwi»|upu»=mamaamessemln s n n

nccsmwnwadvmm. B1:uadwux'ssémunealsoviolaMuavvell-lmnvwnmleoft:leeoluuunuulmd oms

law&anpdlsom&ata ' lilneBwadrvomcwntilnuunnmdzeiBe1f§ruuunMchliglinnmpay

amalchngmbydmplyuxi1:lgmI1nmmn¢&mnmldmluapourt.

19. Sped5m11y, FCC hdd8:mevmifanKCdnmuselnmmdettachmmologb

hmlpGIt0w4i1mly1nng-diahuucecllls,R m $ p q l cmhl1 'lhm:i&=dnew

6h1188_2 'IMlmWmxihnota."Wnua§cwlmd" l ! t 1 lms& lmm8 len lhn co f&phn ln¢& l1 s .

InmcsMs stillpickedwhispimmne'mAus&atocallMaryinAlUlJqumq\|c,`nomMnhowvnn:my

2 mi::.e"""49 8§38 §'
2004),d\mMnbie¢2004 WL856557(&'1*OCE*b-We-lHdN90ll&").
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F r

eonumwamid eouunM1|new"cany"tl1ccallbdwemthztwoc&Ees. 'IheFCChasa=l:sohddthat,cvm

if anD{CpmpcmtsMaddvaxious"mn ancedfwi::mcsmdii:unc1ions"Mlunug-<dis&|ulucem|1ls-as

Bn>a|dwnulMscJaii|uuedint1:¢pa|st-itMllmustpanyloug-disUuncesac charges.3 1n=h»=n,11»¢

Fcchasnaaymjemabomhaugmumtsuwnnruaavoxvmmw¢==¢=w¢ifswmdwt.

JTwiis\?w'yl9n 'WPVFNWF

Beunuse Qvves:tandBnuadvoxaxedizmsofdivasesWes,auudbeuume8xe

mum in eonMxvansy in Qwest's clm'ms exceeds $'75,000.00, exclusive of interest fund costs,

this cam ms jlnrisdi¢&0n over this action p-ww=1=w»¢ to is U.S.C. § 1332. Fllurtilm because

Qwcst'sclai1|msinclu|decdalimsforvio1adonofQwm'su|:r i ledandappmvedatth:FCC,

rela8ngtoixntu lox\g-di:weumou:a|Ec,mdhawilngimfomceoflsvvpln tothe

Comumnuun\icamionsAdof19M,47 U.S.C. § 151 ctseq.,&isCourthasjmisdic6ono~u°&isacdon

purswnrtto 28 U.S.C §1331, is U.S.C. §1337, and 47 U.S.C. §§206-07.*

20.

s

M * ;  1  4

quulNnnjuliacidnu ovu-is
Hnwlwr qllb-O1¢dl¢Bul1d||:

D¢dar'nlinryRllbg&Rqad&OMF,Regunladuilq'P71p\4idCaIMb$CnHdS¢'vic|!,2l P`CCRd.'/290
(2006D(M"FOCGLllhgCudOrder"). . .

& |,¢mM|¢"-,8C°u,¢@,,¢,¢Qw q i m d m g , ] | g,, m,mP°f¢|&°f&m¢¢nb¢I-
of&uadnuu¢,LI.ClndBmadvuwGol,I»l¢UMwdur"plup4|wtudleglsHle m 1 h @ a f & p ¢ l 8 !
dlepulpoaesdesubIi1Ihmgdiv1un8yjumi|8 u."FM26,20 l0Old¢r¢1("Ol8ur");|u1BWww. In
IddiiulngMCom¢ci!udMWTd¢aalIII1ll1wli¢Mol'lsGnlpuv.G's&!8nlldlrldIAJIIL,blL,9WP.2dl021,'
nm-23 (SM &.), qbdawrnmbulaund, 2 F.3d 103-(5th Ck. 1993), euncemhgQvva¢?l :laminadidi

` ' clzd|m|wising1unndu&e CamnmnuMuIdcuun|Aad1934. OIi¢¢2n.L
9 wMQmEwmmWBF ¥\1I.4Ill4l1'icaITd&TdCanHaridl-Tam

1°'n4giM lm ("AT&T'), ass F.2d 1390 (Sth Cir. 1913) (pa aqua), We 357 F. 8199. 977 (S.D.Fla.
1973),uum u|binMmgd!1cuitp|ucednutcun8tl!dng &4utldu¢mtllw¢j1misdi nuv ¢ldnn| "m

ofuMsM6lndpmsuluutto&¢Colnnnannu&mdnlusANdll934.* A£ITduea1la1l=nulrieadlnuurCap.v.Ui1itsd
Sliowcarebn., 247 F. Swp. $10, 510-11 (ND. Tax. 1994). As J1nd¢eFitz:w1lwt:hlaldh lhdmd&1owan:l¢;
"&¢.¢¢g¢q1uig,1¢ggUul@4gd2lg¢ 1i y ATQIQ1l¢glwM¢¢m@g"-lw&l4§¢¢@g?mmung
t02gU_g_c_§1337, c¢n§mnw¢l",i&47U_3_C_§293b¢gl"l¢& l ¢ um P . " " l ¢ g i , l " d
WWEMwIM...HIm:isnnldilmgincuumglwinuudlnlinn,l&4lulnnsCcl|Ildn un,u'malbulc
Finrnciwar upamnmumdnwrumjuuisdiainunlhnldi==|g»fAr&r. ThaIBiulu,u1u&rle¢dedPW1
Chwitlaw,M[O'wH¢BWd:n]pllludnpidnnmnl§vevlly&tMhilodi©|¢e&dofdT&11 M ;
enun¢nn|n|upedul1y 4=dinamM»l1ovv[Q\1arBwiId=v:].* Idlt54L Anecldiudy,&u1¢wunubjed-
mmnr jwuia&ietiaIn owr thccl|dunnm i:|IJin&md&ow|raue,jmasthnmsisovu°Qw\u¢'|ahW|in1hisc||e.

Bvmifd:isCalultdi:la|unwlwid1 hlulding U5|M|1d&|aw'aan,hu1lnuvvE,Q1wtI¢8Bl
4,¢&II40||¢°| u£n8n91'4$031,p,d,,1€0mIIIMi ¢II1€¢mmj,i¢:n,m¢iW¢5,i,¢&i!01¢a-
iheiukdConumuum dnmsAUW&roldnox'l9804144y1M&ncuunlri'4f£unu!vusqluu8umdiBduld
law. sun l3s-31i»¢¢.

Said
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21. Vsnuc is props 'm Ms disl1:ict1nnldmr28 U.S.C. §1391(aXl), as Bmadvnx

isaxeddnntofthisjuidaldis¢l:ddMpuu:posaof-venue,asQedi¢din28U.S.C.§1391(c). It

issuHecttopuscmal' I I 4

. PAKFES

Hz Qwm CcurpondionisaCohu1ldn°°0rp0l1I4i9l\!vWitp1i1ncipalplaceofbuainua

inDanwn,Colum1ado. Qvvlutpuruvidesn,am~oungolh1n'&iln1gs,local1tdeeomnmmial§omssaviccsin

Annum, Colerain, Iowa, Idaho, M;,,m,°4,_ Mamma, Nehmsiw. New Mwiivv. North Dulia,

014%4944s¢.i¢l,D,1m_U¢;l,,w¢,l=.ing1m,m4wym@8_

B1uadvurx,hc.isanOMioourpunliunwidliupuincip1lpW1ceofblwlhnmin

'44, Buladvux,LLC isaDda:wzlmelimitedliabiliiyccmpanyvvithihpmindpllplllee

ofbudnus'mDIIJal,Texas. Ti|:solemuunuberofB1I°|I¢voK,LLC isBzoliv1uol,Im.

B|0advou!G0!,LI.CisaDela:wa:elinnitedliabili1ycolunpsuugrwiWiBpWlc a1pIloeaofbus

i nn»n»s,T . The saMom=nbadBm|dvnu¢Go! ,I14CisBn:advcu:,I:uc. Withxegmdto&c

aniinnsallmedinthiaCumupiainm;tl:eB1uadnuu¢de&nd1nnn§nncEnnasm: ty(col1edvely,

"a=°=-dvmvo. BmadnluxopalmesoruElizus&cilMw&iltmB\!sed comenwM&
tanmi&onoflong-diMnmtelepl1nnea11ls&db md inth:1uu:ui6pleMsinwhi&

Qw&doesbusi1ums.

24. Muadmoxisa."'TeleeoumnmnuiuiowIusCastia, subjeaMWeplonisinnhsof81e

Cumuuuumnliu|8unlAMof1934,8lImnmnded,47U.S.C.§151 etseq.(1he"Cnmmnm°uinIlsJ1\dt),

issuHedmdmjudsdin&uund'&nFCCmdt1mvuimls publicauvioecwmissicns

("PSCs?'). Blnaldvnxkaeu emiu,andasewlninedhaeiiu,Bmnadmuuzisdso IXC

mgllgedlm&zin&um&imgetamspcmtdWlong-distzmmceclllzsdissue.

23.

s 41 u.s.c. § 153(44).
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25.

26.

. ALLEGATIONSOFFACI'

A. T m " A m a c l u n q e r n m | n n u u ¢ n u»»¢in'r.=ma|nm|gL¢»|4g-
. no»um=¢nau»¢nrlm»¢rnm=

To undnsh|uu~d&uI|dnuu:'shwudulmta¢|muc,8isnauesmyto51§seehnIw

acewcMzugesnnmnudlymei1nnposedonMg-Mstmoealls.

'Ikunsnuiuing a long--dMluuleu all generally mequ&u lomul plane compamia

(gunulllylnnlnwvln &Heaummmnn nsinduzMyas"Inadewlllln@ im"or"LECa")W

pluvidstwulliluwdsofswvitci:ndac suvieeL "OudQnlni1nlg"smvicooecunswlianamll

cuidmltsonaI.BC'snetwndcmdisrul lnteddsewhauW cnmidnIn 'ma =mtlccal

w°i:I"l18°~ Indiuwnmda,vvhelmJmupida14Hsphn1meinAJllslinmd&llssnnlluunbur,8s

"Twnmi:n1ing"svdtdIedac luviee

oeclnswhamlnD{CmMsalong-dimmwnllto&|eca!ledpmty's uMtmniu:|Hnn. h

o|&nw'ul'ds,whmMmyl:um:s phlme1inginAl\zluqvluque m s w u s i t w l l . I.EC

(Qw¢§g,il1miw¢1mqn¢)!m°Vi4¢,"t¢ln.mni,MI¢5,,8»8wil=h¢&!¢@¢,_ Thelzlmurisnissuchnre.

27. Ofeolnse,Qw&tmuuimlma(urddivm)bo&lung-&¢uucelldloal1aL!ll1n

aunnmn. Loug"aswI!DGB¢lns,hDI¥wv9[,ggmqmgdfgQw gqg&§gl¢§|dH§gmgn]ggl

mils. LOUQ-iM4DG¢dll]1S@l$be! UV&"iU tl lNM"&8id|WII¢G0 QWM¢'8l°d1

netwulkto&D{C'sn¢wnud:. D{Csomdurine4ci1MusinolumQwutmdpayswildwdacem

chamgaM&|e4nmp|mnmmtWQwwt'!&dudmd t ln r i8 .  111 is is&on1ywl.yD{CIm

Xcgsnumdyrunhqw s w n m m . .

28. Qw&alsowandswi&oMae1ulq1 i¢loudwnchilumge in!(ot"CLECst')W

m¢cMunge1ocalh:aEc(WmuuuupMe,allsml&i1m&nmenueMnpoI&lnllm). Qw¢l¢m¢,n9¢,

h : l E c w i & & C L E C s o n & e b & s d e o u h : c t , n l u t t I 1hsooontac=B,u l led

v

FmsrAhmwo1zl>compLAn4T mae
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I W

@ t Wm"of1om1hra84 Sowhe1uMary,aQwcstcustnma,csdlsanext-doornld@bor

whoisnotaQwmcusmmer,Qwestmustccmpcnsamctheo ex°connn4=e|nyforcomplWngthc

Audi. Typical1y,Ms eucchamgeofUwa|Ecbetwecntw=oLBCsocmn°sovmLoc=allnnmumumnuuedcmn

Savicc ("L1S") trunks. Qwest's iniercomwcdonagecxnnnss did: CLECs specify Mnmarb local

callsnuaybetzraanmdtted ovemtl\ea:LIStwnnks. Di8gwmAi]1um¢¢,thi,g,,md,mm,u@1

difetmwebdvvmnthcrouxiizngoflong-distznn\oe,vcrsuslom1hna&c.

DIAGRAM A

Luang-Dimnln:eC=lllColumedon
(l:uriwdI1ytllimvilg:eg5a >
M k

Local Clll CumIucdiA1n )
<p~=i==dby~==-===-==>vi=
lucalintrssuumednu
nervieahuzuk

we Qwwtlimd-O8l:eSwitl:h

l
29.

Una me |

lfmincominglong-ismnmmllcomairumonlxtulidcthe viamwastnmk,

Nnineémangmmg-4im¢=

mlleumairumminddéWe daanac lrmnk(&nmRnswdl,NewMa:icotoAIhuqua1que,

NevvM=::icn,Rn'mranu4x1e),Qwatinnpo1aswitcehedaccmchauzgesba:edon t n & .  T h e :

churgesmetypim l lyamasedW ul& o f & lndmuduignedm:eeovur, input,d1e

cuss ofudngQw&'s&d]i&u(swi icbg,wi las,t : lQhnm¢pol4m.) .  Hig tndu11y, long-

id1mceaccesschzmgeshaweh|dpedWlmQrdel8loc|l&l4hnuue|u\|ineluIvv,wllkhisme

1wunMecl lam@swcnmnpldealung-disulunlcecal luu§gul i ialmt\yhi¢u&lnn &argesto

camnlplehe alomlull. Inai|1un,theFCChs Mi::hedar uetoen|nuMutlouicalIms1unag

¢au=la°»ul.=»mma.may. h

|
1=1nsrAmmwne:o COMPLAINT PAGE 10



\
ll
\

4

C Case 4:10-cvW -A Document 6 Filed 03/08/U0 Page 11 of 31

30.

B.

Aninnpumhm¢&dabout vuaya scbaaurgwwumrk'mt1wnnluu1l§-wllupmy

PW 8995.498w 5diw@,8a|mg.&|n,¢¢td¢p@,,m=an8&|¢a m ¢ 8 m ° , M

needmotlulwcaqlidtlyqt1duredsuvi¢§i1uunmnLEClilncQwWtoi:el¢Qums1'b1e rpl91un\@

of ascaschamges. l1ndu'&Cu4|uMr\1&\mOId@ngD¢mdnz,awdcr8mt notdi1edly

culezudnlchsuvicesisnulnl=&dmheldtollz:ve*eulnitruMve1y"cmdu=dorsubmibedtothenn

(mdisobligImudtopay Mmm)iEl)1i|e iu'isMuwu|nn1med°ms4a M I ¢ k @

mQecttnleedveaccussuviucs;.2)8c iu8ilswh||n=relslumMk&@swplevat&e

reedpltofllumsuviuu;alnd3) & u xu¢&wsu&sd1iw.'

.MrulldvuuflEvldnumdAneellIClulrgel .

31. Toaeonlm9&hits1mulaw&loHe¢Evcdpaginlglcsls&n°ao &zunilrequiledby

law,&uadvuu:inurplupuiyldlizmaloalaavicedmignedMeu:eh.am§ngoulyloulwmWc,a

r=w====vR=l¢=»»w=@~==wm==vi» Raw&erMlndelivuringihunemilsw Qwustlslnng-

distamoe mllsaveafeemtruluk§|diEel,Bulmdvuuciauzltudddi©e|:s&mnmminmunnnuediMs

CLECbywuyofaPR1service,n@es&ngWQwM&lt&aealBloa1mils.

32. Typically,nPRIaerviceecmecMm*edusa,"shcinnasannndiunnm-orlaxge-sinned

hnsinm;toixepublicsvuixMedtniephnunsnetwudr. 1hisa|1lowsW¢b|M1nmsw nmIneand -

recdvoalau1ge vulwmmeofmlls. 8u ogmnusgpms¢v;¢"t°,sumi,4im¢,.5|

1umluunMem WWsircnuplngees..Oln1scf&ecomsiequunnesofddvudngailsto CLECsviaBRI

advicesisWwWbillinginin4unI1|H~0nu!mnil1nedwi&&ulllunlybccMm9nd,nnaldngalcmug--

d imneeu l lxe jsmerasa lou ld lwI |en i t vasmQwm'|1udwnudr. Mu.wugnn»~°-am

pwnnimesFRIsa1rioeinnmmCLECs uaesitmimnlneimd&»g1dseWélnng-dismcet=l&cit

sImdstuQw1a,itisnotm'*endusa." BmadwuulsaPRIsuvi|=esascon&|i8&rpassing1amg--

' s¢¢1»r¢,4¢¢==»cna»g=n¢m¢, soc OxderNa mm l4.F.C.C.R. 14n1, 1 lag 09999.

FIRSTALMIDED COMPLAB~IT PAGE 11
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diswmce11waEci:uuuuo411u:1rD{Cstothe CLBC,whicht1:n:nsc1ndsthecallstoQwvastfor

termination.

&oadnox:wmwmtsWd:eCI.EC1hltdWu. mllsitwillsmdainmgnlndnrin

PRIs¢rvicemelocallcalls,or&dB1nadvnucwillme&lcsePRIdlc\1iBstddlyfor&epmuvidnn

°fw§n¢°° § ¢ , n , ¢ v i ¢ » n r - * g m h m g e d s a v i n a v ( § , m 5 ° m ¢ , t ¢ 0 m t d u d ¢ ¢ ¢ u , m w n ° f

¢1I4iW|w 1°\18.4is=ll11I=¢°llS)- BlDV hB8WMOWSl1 ¢0MOI§UWi@ WlCIECS.

n ¢ whm1,,a ¢°nwi§ inB,°,dv°x',gghuug,&,mmm5 ¢4j,gI,;,edlung.

dilmm1oet ,oomnmuingledwithiruolomltna&c,toQwM. Rdnusouvud1eLIShunnIstham

34. Di1ngl1mmB icB&\:as i cnnodd&m'dd ivuryo f lu1ug-MUmoeu l l zs .

33.

Load
E!° i l l °8°
Car l in

Qwest

D I A G R A M  B

L i l :
Distanmee
Carrier

r
L¢=\us-Dilliw

Call
Lulng~Di:¢t:mlue¢

Call Cummectinn

I
|
I
I
I
I
I
C
I
I
I
I
I
I
I
I
|
I
I
I

i
I
I
I
I
oI
I
I
I
»
|
I
I
II
I
I
I
I
I
I
I
II
I
I
0

I
I
I
I
I
I
I
I
I
O
I
I
I
I
\
c
|
1
|
I
I
h
I
I
I
|
I
o
l
\
I
I
I
I
|
I
I
|
I
I
|
I
I
I
I
\
»
l
I

IW
/ \

Jamesin.Mustin MW-yiIA1b.,q..¢.,qm,
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h W by

Diagr1aunnCdepictsthzrenmviizqgof alnoumnallong-dishwnme calldauroughaCLEC,

aauwsedbyBmoadvo4x'sintcxvcntinninthecallflow.

35.

DIAGRAM C

Local
Exchange

Clr r ic l r

L 0 4
Dintumne
Carr ier

Lung-Diltllmca
cm On LD

Lluuu
h

Q w w f

q
I
I
1
l
I
I
I
l
I
I
I
I
I
l
I
I
4
I
I
|
1
I
1

I-4148-43i=W1=°°°
c a a n n m

C a u i e d c u
L o c a l l l i n e s

i I IW
l o u d

Call DeJivury
Culumedinln

"°*""*° m-vhAn=~=w=-q~~

Thepuoeessuaedtopmslnmg-dktmcea\1lstoaCI.EC mallsoaklnths

i n&|nnna1in lud lm edtnMepsntyvvh lood¢natedW e o ld l .  r¢¢é lnum n¢,w~n=nQvvuzrudvum

ml]-.itnlmlylee&elreaeoda(oroWmri1n&n:u£nan)of&sPRIcil &ltBwId~uxhasnmdaled

iumn&i lmm&lunedi1mG.EC,x1l thaW m&od9nl&ugal1u'la:ucode(ora&=rin&onndnux).

' I W l B&u= ¢, . nn t DnwdoesQ w¢st reeév B&d1ov u l i m nukdd9nd& ' l ou l l u1 l l l l , M&ca l l

n n w m o ¢ a n i = n ¢ m p m u = n » l » n n b ¢ .  T h e  h l l l  M m t  o f  a c h  G .EC ' s p l u r l i d p l d ~ o m M &

s c b l m m s i s y é t w b e d m l e l u l n l n i : u » = d , b u t & m e m \ y b e  s u m e d m u e d w u u u p i i d t y .

3 7 . B e c e l u i e H p l n u l v i d s M M t ! u u s p c l t o f l o m g - W d l n c e  c l l l s b d w e a m l o u l

u¢:Mamlgs,Bl=ntdlvuu:isMelfmD{C. Biuldvuuzadwum&lesWlnuidlnims6:l¢itisa"lnstenlt .

36.

FIRSTAMENDBD COMPLAINT P A G E  1 3
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router." It0=i18&odgina81ugori1nmumedi|WeIXCsthat itmtzmunlsportorcamngsldclnuug-

digannne callsataauWtauusiallylnvwuucostthmntypiullganwIilaMc. .

38. BIoMvnla¢dainns 1tlXCsuEli1d1ngitsservicevwill"1u1i:uee:rhensiveaLvin@(up

to 70%)ovu1:1adi6onaui'IDM ¢mia=."1 | . .

0 f  c u m g , i f & ¢ l , , m i u m , . m ¢ u m _ i ¢ i , ] m r g ¢ 3 y ( p a 1 p , m l y ) b , ¢ m ¢

Bruadvcsscliamcwnidspuying elegallyteq1irndtumlnuin|.illin1gm c&|algmRxluung-

disWuuuse ul ls. OWsD{Cspaytl1eecl1arges,wmd vvith&law. Tho'5nndsl=ell11uueo1Js&e"

thultBmnaldvou:"wuids"ncin5nctt&eacesscWmgesW1tbeluugtoQwast.

40. E1uu1dvouVs ovvnpmumun1tiamalmmatmrialsddmthatdxoeumpanyconvusluung-

ismunnealls&uuumoneofiBD{Ccustumwiruunn&omdimmy,cimnlit-svvitchedinmna¢to"IP"

or"VoW'&mat. 'I'l1ismms&N&:oadwnu:nnlytranspmtWemll1singImundJblllleIdp1dm

sv\|&ch¢B,rI|Wcr&:|nby&etrlddonallndwndofdedimudWu1itlwit&5mdeumlme g

&dliEa. Evm ifsldnacouvudonactumllyukuplaceghovv=vmr,Bmuadvuxmusteuuvutth:

milsinthisac6nnhlnkM&dnmrit-switdled&nlnatpdcrbefcu¢d¢=Iiv ng'thcmlltoQwut.

41. Evm34,411i,ta,,5p°n5ly¢nmut,dl,°p§mm¢,Pd,pe¢t§v¢°fg ;1¢

panty,Bmoadvua:dnesnntddamgriznnMiamaliqoreunl1ancuunmtoWcalloriut sdcn.

42. Manuva,somnmllsnevurmucunvunrtedto Dfcmunamb|nrmMni11ci1c1|it-

switchedEuauunatfnr&e ¢callp4dhL

. 43. Tommne1hzltphumehrl|Ec ispuwpudy&&I*¢IHIWIW=d,Gntriasalvlequrilzed-by

FCCn1le,&du:alamd tni&,mdWeirM&°nmnec6um|$uem -tolnclunlnldynpumt

¢¢m1i§n,&n8\0g6mn°f1q,l1_ 1hisi:mfcmnn||Mionis cuutnmnamilyrafemradtoas"u11mnm|uamed

39.

7 810l¢!w0!. V0iee Ovu' InUmwBt PruwDcoI Vniue-Added R.m|1|n' Pl|ltnl:r P!ugnnnn,

FIRS1IA1\lENDE.D cowunrr man 14



L

\ Case 4:.10-cv-0 -A Document 6 Filed 03/081 Page 15 of 31
A ° l W

nlmmb¢i1u&lnuMon"("ANP')or"ca11i1ugmnnubaridmmi§cn"("CNT'). In1uuru¢lh&npla

sjtis chm8:em1la's1eiqEumlemmhe|:.

44. By&e8mcacallham&MhyH:uadvnu::asianQvlmadf0r t iD8§un,|l1u1vI=wu',

thecalla's tzlqincueneummubaappwntohlavechanged. Inufli1u'wDuis,l@drBlnldvoxelmlied

¢a l }& ,@,5mm_]m5»" l l1 t °M,W ~wW Mm]°mga&y¢mAn, l§nuuo°d¢(512)_

blnanAll:|wlquuque melcodo(505). ` . _ .

Broadvouzlzmwiulndy inmen8uulll1ynedveseur4imuy1cng-disvmée tnIEc

&umothuD{Ca,thlmu=l\sG.ECstowhicMitist1amsml gMG! l l1 IW ¢W eymelou la l ls

Watmenots1iimeatu1d@erlong-dimIunme|e ci:n:ges. Nd°¢»»°v»i1ha»=mpwsillm=n¢uln

WeCI.ECl¢t\w&mlnng-&1mmloe.tlu8cas1oudtns wQvvmltowu'd\e eonlln¢tinm

gdli&¢8([1$ul,n10)45§9lm,d&In¢li1@9. Eruildv1ux isM:IrdyinWuruumuemedwM

Qwe¢l?sn¢wm¢m4u,,4l¢,ulu,,d,gn;Qw=,tw§]]1¢ n&¢,,,]°ns.4i§8n¢¢";l,-'ning

Qwu¢'stunlnnli:n|£ngaeces suvieel. Mnudtvuuxhashilsdw u1nsx1nsu1m||hleltQstoamuid

l¢¢dVill8Qw¢¢',t¢m 8 , a v i , ini,¢im¢n4s¢a¢Qw w§l1 in@=1h",

ul1|bypunvvid&g Qvlie¢t'stmninlHng1co&luviees. hdnad,&lss l=mllam-bb#

tuunnimwdihmuughQwm'stemlu&Wngaccmaavins. . ..

46.

mdlong-dismlcephnlueU=s8c. Q w m W n n s i s m d h s b e e n w m l l b l s t o b i l I M a g m l d a l d

imm¢,O¢mll,¢g¢l¢.ng.¢i,l,,,4,°¢tl¢,@¢4¢4ivm4byB¢°¢¢vw¢,

47. Qw&kmwsBmcadwlu:awlnmmg#&M4nm1l l1$cMQwulovHL lStm1uinU

1uunive@aswhzzeQvvdupemwelasmincllunmbmtloda&|mgs i u .

45.

FIRSTAMBl~iDEDCOMPLAI:N'r PAGE 15
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l

4.

s w 8

The Tanporary H Commvearzsion D<nel Not Alter We Appliulbiliy of
Ternminlnliwlg Sweet&dAeem Claugel

52.

48. Bmuu1dvuxhmroutedatlzamI3L000,000telmin glopg-diswulcewllsW

Qvvutvvi&¢uII:¢plu9i1ng ;~»;;~; clmurges. 1hses¢6nnlamedaec&&lemgsM m e tnltulmme

thm$1,100,000.

49. BmaldvnutMs alsolwlWedmillimnlsofmintmssbftemni:m@nglnuug--&9:uucetlE|=

to Qwesltthurou¢vuious§umamndiamia,mdcun6mestodosotn&y. The fullexmtof&is

inupump¢lmg~-dis&m¢ueUaEcisnnmchgu@l=r_&mQw&hasdiseovu:edto&M

C.

50. Bmoadvnu:m 'ms&ni1suseaflnmunecpmuznenltommqanurnumdin1mylong-

d§WIM|D¢9MS8]hODiHlW5 VOBMQMDMWpIu 'SUU1UliI|Ig|99 l l l §L nunmwr

tlwmse. Undngurv=mingFCC mnIu&ulily,Hm|1dvux'stuuupumnllyconvaxdondalomgdmmIae

all doanntmzngulllychungealong-&isMuuceteieyhnme|I1i||tosnlun&Mgdse. Nardosit

i|unp.¢¢1b»=|ppmi¢¢buiqf 0fQw¢¢¢°»-acaessnmim.

51. E t e c h n n l o y i s s i m p l y t h e M 4 d m n z l u u y d i & l m t t m s n i s i o n t e c b n o l u § u M

ddivminngtelqhnulnln ul ls. T M é n i n e o f  t e e h m o 1 o y , h n w s v | : , n n a k e s n n d mnotoM

legulainury classiim6nmmufst=1epinlnecallurMn`|ppiiubiMyoflw&chlmge. Undara

lnngnamndinglinofF'OCdnddons,whluuaWlb¢§nselunlduudsasmcu:&numy,cinwiWwikbed

ulepbnne dl,zh¢u=nnm1adnnm=¢=hm>1ngyin1hennidd1¢=is°m=1¢vumnna:e ¢ l l l g ¢ _ A

long-ésrhlnce mllt1un9nrtedbyB1uadvuu:M1nnmadildlizeQwutklnanlhcililiawcuumplew

thammll,justliba¢allanmindbyam9u&arlXC. _ .

Qways¢],,il,n,°m&5,""uali,,,imdt°.tm °m,1]m8.4i ¢¢¢11,_'wh,id,

1'hsu&Me,Brolldwurisacommnn iu'mdmi1umaruch|mgucudn'. |

53.

FmsrAmt¢nanc0»nunn PAGE 16
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54. Emadvuxisac ubewueitplaysani1umegulput'mpuovidi:u)ga

Fvllrlllmrnnnm;Bmnadvukae n b wumitisat|=lecomnnmnim&umls

idmgugudinthepluwidunofi§leea4u4IuIuu4umica8ium|ssurvicu,asWnset snedeinedundu

&Fedu11lCnmuuuummiuEnnsA|ctand cmrcls1¢ivcst|Melaw.'

56. BxwuadvuuzpmovidesasuviceMat s b e m c 4 n r w l y d e & n e d b y & F C C i s a

common ieteieeomnmnumuiaIiuunssuvioe. '

57. . . V % ¢ a m m i u & o e Mdqmdsondleaav icepuluv idudndm

hnnvitzmayviqworanenupmtodaassifyiuseilmwhnms w R s e d s w l u i t W .

as. .Bmuadvox istMlong-isbnoecallst11itaze&msuHectufMsa¢:6mbdwem

1mm¢¢¢M,8¢1 &10IIdvw!i,aIi!&§n¢§sm,in¢mw¢,¢&d,40.¢d¢° 9 n g 8 l i

59. B1:uadnuuzd(uunot&&mnMIabcnccall5umanothluru1L Rana,i¢¢»°=pm»-na

humspuurtsumhandev~uyul lW atispwledtoig Rl 'ul l ini laMtemina5nmtoW :mllndp1|l¢y.

Tllelwefnm,Bmuadvcu¢p1uvi nsm-diminulinzImuurytdzeunnnmmnmia6oussuvi t o ¢ n p u b l i c m a

s nnnfthepublic. .

60. Bxuadvuuzpmnides savicosforhlixe. ui»padby¢lln=ncc».nmm»mn»

&u1l~dv uu¢1eodv es&ca1lsW f W rthmi l lmspcmtndtm indiun.  ( ' I `hneKCs,&enmesbf

wl1i&a:e withinBmldwau:'spossesdumnmayalsobecu¢|unpli&inB1|uadv*uu:'ssc&|aune.) rum.

Bnnl1dcvuurpnysaCI.EC,towMInnn1ittn1uns&sthem1ls,Mdm1meof a PRI suMee §lln&

CIBcpmunQ agg i gb | | ; i | _  ' I s C LE C t hunU w l l s & m s $eeu l l w Qw & r

tmmindon o~¢Qvuust'saccess§ani1i1iea. Qwnstis aconnnnnmdu'mpmo~id§1ngita

55.

41 U.s.c. §§3(44), 3(46).
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62.

\

61. Bwudvox'scunha¢cuwi&W D{Cspn:0videt1:HBmadvux1vil1acceptdlsuclx

callspussedto itbyWdreommw\ingD{Cs,wi1ltam9om'talld'&osew1ls,mdwillmme&

uppwplizMi inm°unnfWnseuMstot\m&mennded mus,.¢9ed5ed .

. Eawofwmecannameomnins saamaamdizeatetrnsmd»=m=sfmu1¢umm»p¢»¢ann

11=»w=lnsa¢»nn:w»y,nlunnursigmismmnay,

betwem clwumns. Funmm,mesavimpfuvidmwnmawwmrapecaumuumuncungnccs

doesnotdi&rsi@5cauuMymumgsuci1reSpec=&vc ias .

63. Tknlcmg-distlmce oallsBluadmnxhmpomus:i1nglPpmunscollumdmwgotwo

pmiocol ul1m1uuges,i:um&u|it-switchedp1luhncoltoEp1utocol,andbu|ckagW. 1hlm 9&

huowevu,1ludelgnn0"netpmutnoulconvm n,"be¢14|1se ybc§nm:dmd 'mM cdrcdt-

svviizhnd fumulat. ThaFCC hasnxled-&atluung-dislllnctccalls&lt1mdugono"nHpluloeol"

ouuvudnnm mbjecttntexmimdngaeeaschmrgm.

64. F\l lr&lnr,Mallof1Mmemils,neHhar&mllarnm&mllndpam1ghasmyidm

wh&a'&ld1rlong-dishmoeullhasbemcnuumMedtnP&uuundsumnuvvtlueinthehmmission

p-nh. Thndlwasdialedmdrecdvedinmm¢:dy&esamnmmmasmycl&nlmg-distance

all. Qlnumasreeeivem 1ddedhmdcmalityasaxsuMofauIuypcmuu6a1Wwnvuinn.

65. NdWa'd\e ulMnnrH1cmlledpanyhasanyidmthltBluaaldvuurwasinvolvedin

"fnmwm anaam¢aum="nmnvumnu»y¢a»i1mu»pwvia TheydoMcvmlnnn'wth¢mymch

eluhammcediimcinmmlityisllvllilablcon&ldrcaI1.

66. Bioadvuufssavice,wim¢ornotmPcunvaicntzulcspiaceuunalnesthemme

useo£mdimposatheamebumdman,Qwest'slouden:halngeia|& M t n g M

all asdoesanomdisnlluycixuuit-switcimedlnung--dizwtauuoeull. I

FnzsrAt~m1DnD COMPLAINT PAGE is
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67.

c . 'n»11ccm»nl»aanilm»=a'r\¢¢¢rl»¢l¢-w-rllm»¢1rT¢l¢pml»wswvi¢aAI¢
subpamwu-mnlungs»»ium»aAw=»chnrgn

In2004,&e FCC.lnmnd»exledWatlong-dishnnetckpi1Icumew1lsuesnnmectto

i im&ugsvviu:hedacuas chmrgcs, c v 1 m i f & c a l I u n d a g o s a t w p o m I m y F f o 4 m u t

cunvusion. ThcFCCdcumuuined&£.whe1mmiiztuluxdIIm;gcsmvice"(l)ussour8u1lIIy

ugp1ubli¢¢wi;¢nl¢4m¢14hmn¢mgtvmgig("ps1n");m4(3)u1n¢¢¢¢°¢ln¢m¢pm°¢¢mwnvminn

lmdp|1uni nomh|m¢edi|1:nWnn||ii|ytomdusmdt\ctoth¢pIluvidur'suse.ofIPtud|noiog,"

theselvioepwviduisl inblcMt M|8Ugaocasdm|uges.9

68. Fl1IWmmnur8,&cF'CChdd:"Ownrmnllydslm8lomdaIIppli§Wsuvina&at

medWealeuitaintegmdss ofwiwthmrody inmatucMnlnlge i uuswF tu l sponor

imWeadnmlliplesaviocpmvi saniluwuivedinpluwidimgP&|n4omt."'°

69. H¢l¢4ifBmcadvuu<isudngEtmmlpul't,itluvi &llwi&wln&cn'tuia

muMilhedbythcFCC&rappiyingt imdinglvuitdedac chm4a.

76. F°ust,M&1aumg-diammceullldimlcg&mMaamdthclllndp1I¢y1lse

71. S=¢ulmd,&esem1lsud@nlltoandt@ N b m W p u h & , W -svllitniied

tdcphune 1uldwud:. .

12. '1Wird,&alea1llsuwndurgomnctpluutucnlwnvudm, Bmnlldvuu:ptnnidzsm

eauimmcledhlwndnunsllity£rummthcplmpec6vcofWc 1 ,vvlu»hltWenntme4|lmedmdmemst

awne0£4W9¢|4|¢m¢¢m Im8¢i1w59m,MVpm~i4,dby&,,,&,m,¢_

For sume of tlneae m1ls;&u||dvuux1unaynot\18i:uelurtmlnMpI0¢ncoltln4umt¢

dl,bmnnI¢y1:ampumt&eal1&c evwya1nm;at!di&04ml,cirulit-swMhedplML

73.

Xmas 19
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75.

.l

74. TheFCChass|=lted&atlom1mtchange ias,su:MasQwml,~iouldpuusue

civil ac6nnstneoll~ed\:uupe|idtemuinWngsvvitclledaceesschz1rgan

(NON-PAYMMIT OF Dm=i'¥.'3~F¥*ARmBD ACCESS CHARGES)

Qvw¢in»curpnntcsbyro em|°B thn1J¢fuI1ysdfourthhudnMea]14|Hnmusd

p:lng14hsI-740fitCcul:nplllinI.

76. QwW'siMulWet a&ngslvvitniledaccesscllalrgesforiiNmMclong-dishmee

unsam»¢nu~a»inQw¢n'aFccTmfn°.1,p~n=umn¢n»awma¢mcummnliwdnmsAm.47

U.S.C.§151.

77. Unammum=¢Qw¢s¢'=admam mmmama;iswlig1meampayqwvwars

lung--dist1mcetrIEcWQwutW'tumndm6¢mviaQwest'slocaiu¢¢lllm1g¢s1vih=hing&ldli&u'm

mmlaousQwutmWes,incl:1&ng¢l=IslAIiz0m@.Idabo,Ozlegun,Uh7ll,mdWllsl1iluu@nn.

Bmuadvoxis&n1=fnna"customd'11mduQw=st'sFCCTamiENo.1. T!lat telnriB'sped£~es&lt

-=¢u¢¢m"___anmes,myi,,,¢ivi¢,,Lpmm,1,ip,,,¢d¢¢n,j¢in¢.¢;,¢l¢¢¢nq,¢m,y,1,u,¢_

eourpo1r1lion,gnvuununmemalmdtyoranyo|Muen&ywh|ichsuM be |to&:1 :v i o&nd

uwlldnMisTami$includinginiureitchangeCauuduls(ICs), usas Mmuomnectcn." 0w====

Fcc'nl j fng_ 1,§16.N

anewsuvice&ltQ1wutpnm»vidcstoBmwoedwouL

78L Buuadwnxis!lso m"Inmam¢cha4ng=Cauu:in',"asd@|edbyQwut'sFCCT|uif

1llztU1IiEpwvMesthat"[t]lntm'lnWeluluulchllunlgeCanimt'(IC)or'IntsmnuhauugeNo. 1.

xx

12

Idat7472,123n.93("['I')hoCo1uu:lmizsiundoelnotactasacolledic1nag=ntforcm1ial..... 11ml,l;n1!,,
wem:peathlltLECswillhleuayclaimns8l-rucowuryofumpuddaeeeasdmlgesinstxteorfedsnralcommas
l lvWlvli l l fl-")
11|=n»a1un i ss»p\a>1 i»am m »¢u¢um ¢¢=nb¢ im au m m M f M n w ~ n m ' w lmu
publicJdru:=m\=M:/t=ll1t17h4lnnl!:Inc fi=¢1.11m;

-r

1=nzs1rAmn~unm Oohs=LAn¢r PAGE 20
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82.

CumunmJncmiur'dmmms individumI,pumlmmp,a5o n,jom4n&cq@pgmq,H

8¢,v8,mu¢M||¢,,gi¢y°,¢01,p0,,£00,@,g¢d&h5,8gnimumm0f&,.&8m¢n n&

win°r==di»b==¢»==nwwr;nn¢¢==¢¢nang=¢." Qw~=sz1='ocT»»=in'n°.1,§2.s. . .

79. Beuulne&oadvuxisnotmmdmumtmuulud~uQvvw?stnl.Ml,aldis

4 I B ¢ b y ° , ¢ M andpgC,ul,,mg,¢9,ll66,,8

itisluquiledtopumcimselwitdzedwcwsu'viceunndurQw&?stauli&Mt d u n o f

so. Mulcuwu,QwM'sidmlalhudEl|mW&lW&lbmlg-&WumceaLl1l Bmcadvuul

haseausedinbexonmednoQwentfurm=zminaliumbewmseBmuadwuu¢subsuibeaw Qwavs

aavieespmwsnumtothc C<ulsn:u~etiveOundelilugDocuin=. E u u a d w o x w u s - m d i 8 -

inmuecm:m|=wed'maIu:Ma &¢h4emmx:edvuir|tersw=twmina&ugancmsavice

am,Qw ¢ ;¢ ,  l tbas & i l z d to t lm l tw s topw v u l t1 Iw luee ip to f8u&8¢v i°¢»and i t w¢dved

mn§nmu&1u¢=dve sl|:Mlnviee. .

so. Qwesthasi1llypa&mmed&sobligliinnsuulnlduM&dmrllwW.

Qwulthuduuulalnded,mdBmoldvuuthsrc&nledwwy,ctmnui1naingswitind.

wa8¢am8¢sI¢qui¢¢¢1,yQw5¢~,f¢¢¢,1u1i&_ .

83. Bnulldwuut l l m m u i l l l y v i u i i l i n d Q w u H ' s i : d u : l 1 t l a r i & b y i l i l h g m p l y t h e

84. Qw ll!l¢&n&Huulg8dmm@D wb¢dB!dnni1mBli¢hili

(non-pAy1~m~rr OF sTA¢Tg*1;'rR3,!FED ACCESS CHARGES) .

as. Qvvtastiuunuuiauulwesby!&renueaWnm¢ii.\l1ysdiuIr&lxud:mt!xeaI]~egmimn|:s of

pmmpmm1-74°fi:¢c°»un4=u»im. . .

msrAmmnEuc<m=umn PAGE!!
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.-

Qwest's terminating switched access charges.

86. Qwcst's intrastate terminating switched access charges are ser forrh in srame trniifs,

sehdmles, catalogs,-or price lists on File at the respective public utility/service commission. .

87. Under the terms of each of Qwcst's stare tariffs, Bmadvox is obligrned to pay

Broadvox knvwilmsly and intentionally sent

intrastate long-distance trraltic to Qwerst for termination via Qwest's local exchange switching

facilities in numerous 0w=s: stares. nmltiaing at least' Arizona, Idaho, O~s°~=» Utah. and

Washirlgton. Broadvox is therefore a "customer" under Qwest's various state access tori&.

88. For example, in Qwcst's Access Service tariffon Sle in Washington, "[t]he term

'customer(s)' denotes any individual, partnership, association, joint-stock oonurpauny, trust,

corporation, govemrnerlltal entity or any other entity which subscribes to the services offered

under was Tmfr" 0w==t WashingtoN lowes Scrv icc Turf ; wm u-44, §2.6." Qwest's the

state tariffs contain sirnilrlr a similar definition of "customers" 14

89. Broadvox ds is an "Interexchange Carrier" as defined, by etrannplc, in Qwest's

Washington Ag¢¢$5 Service TaI:iE. That tariff provides that "[=11»= men 'Interexchange Caurrier'

(IC) or 'Interacchange Common -Crurrier' denotes any individual, paronercshiqa, association, joint-

stock company, mast, governmental entity or corporation engaged for hire in intrastate

communication bywireornadiobctweentwoorrhoreexchaunges." Qwest WashilngtonAcccss

13

M

The Ml tariff is a public document that can be found at: hfPn'llr1\1'iH9~ aw mm'8000MQ{
grnugwhvlxblic/documents/tariff/htmltnc we a t.htm.
Arizoll Access Service Price QS Tariff Section 2.6 defines cusnmel(s) as "any individual, psnnaship,
association, joint-stock company, trust, corporation, governmental entity or any other entity which
subscribes Bo the services offered under this Tariff" Idaho Access Service Catalog No. 1 Section 16
defines customer(s) as "any individual, partnership, association, joint»-stock company, Mast, eoiporsction,
governmental entity or any other entity which subscribes to the services offered Emden' this document."
Oregon Access Service Tiff Section 2.6 defines cuslome1(s) m "any individual, pacrtnershlp, association,
joint stock company, trust, cnnporsmion, governmental amity or any other entity which subscribes to the
service offered under this Tlrif£ including both lmcrexchange Carriers (ICe), end users and/or
intercounecsors." Utah Access Service Tariff and Price List Section 2.6 destines eustomcr(s) as "any
irdividnal, psuunnership, association, joinlstock company, trust, corporation, governmental entity or my
other entity which subscribes no the services offered under this Tariff. ilucludkrg both Iinxcwcchsnge
Carriers (ICe), end uscrssnd/or imesconnecwrs."

FIRST AMENDED comruuur PAGE 22
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90.

swviecnamvvxu-44,§z.6. Qwe¢'suthar t|Iuli&coma&dnuilzlrad1undlndoinMuumof

"nmm¢4,,n8¢Cmi¢_»U .

BemseB1uadvoxiamtmudusacunumerunderQwest's ta|u1i&,andis

p1u1:m`hiteId&uuunpuxdu|ingserviceasanudusa-bythnsem andMenuIaandmgdWmnsof

Wvuio1xssWczegdntéuyaMndEa°m&ase m,itismeqwdzcudwplnuhaseswitnilndacem

suvioellulderQ'wust'stui&W't &unof elnunlg-dishmluecnmm\n1i uus.

Mnwovar,Qwu¢'»vniou=¢=munimapplymch=longmsamnmuusauu

B1n=nv=»¢n»»¢m»¢awbemmawQww m nnbw.»mBmavuxuununsaabeaun

Qwwlfsservi p|n9!m1° Cgm@m9§v¢Qm§!1gD\0¢g¢i1ug.- BlDldv8u{w!s-uIdis-'

iJuwuuum1uewed'msucamannu&nit ecQtolecdvu c t=mW &g leumsdv ine

5IUIHIIQW=SI- nh"5|5],dwui"|t p,w.!m,.,,Mg"n¢e@¢°f,mh,uvi°°»|M§h",¢dWd

mdeou6m1st01ucdvuuc&suvice.

92. Qw=lt fu1lyp mm1edit:ohiigM'nmsuundui1:vdous 844

93. Qww daunanIuded,andB|:oadvnurhs1dilsedWpay,&tmuui|n1Hngsvvit:h|ed

awesschaucgareqlizedbyQwe¢?sva:inus t u i & .

94. BluedwaxhasxuummmiallyvicllmedQwult'svldnul stmet1ur&by.i||ilingtoply

9,&5541815,44,uvic"it,m°& ,md°° l,¢dv,_

91.

is

j°in¢-¢mnd¢¢m4,1umy,nu¢,g,,vmnnm¢,1¢mgy@¢¢lp¢nmn

A,Wm!Amg¢"i¢8¥H¢8 'l-,1 8¢¢;Mg_66 §l]m"W.na!€lmli¢1([C)¢Mguu1d n
cwmmam,¢"¢luyin4ivi¢im4_p.l»¢n.¢ni,tplll°¢ig¢i¢¢,j¢@u;.l¢°d¢¢¢m¢.W,445°~¢lmllnmlnl1
UIH GGQIQQIHIRdII!DlOlilBdGO\QII8B hilB HlOiB¢° i OUWWU,MQUWW
ndiobdwemtwo mmolceuwchngcs." Idl!loAnueusSdvicu&h1n¢No.1SeMun26d¢&eu
llumu1euwdannggQnig-(Ic)mlnidmndII4ggclu1nmm,i,Q §ll-;l"uqinndividwl,plI1naimp,modmhu,

enpgndMlM'einW1||moaum l am
by wine,Merapdcsuwudiobetwemtwucrmaleeurdumgul." OreaulnAneess SaviceTuM'Secdna2.6
d¢&wlButnunclxlmgeQm|ier(lc)whnmuuuzhaungzC0ummull i¢r_l"lWimivld1lliP¢UIw'IPb
amoamuo,_|nmmut-und:eump11nry,txm gnwmunununhluumitynr.eo|pc1r|nnnmg1g=dWhhbillMImswwu
euumununlmlaWanbyvviru;Bberopduorradiobutwemtwoormauwncluuugenn" UulhAccmS:vlceTln£
mdPTlDeI.&Sedon2.6d=&nuluwI&m¢ch|n|u+ge&nn:iIr(lC)mW0u98l n8¢C°wwuulC'|1iwN*°°"'°
"I1n¢a 1¢},1158,8,£4-¢I1,¢,|,,9&m88€0,mm&;-ig"|g'*|myinivil!u11l_pannu1l|ip,umdaNnn,
juW-wnd:wmp1ny,t1~ust,nnvveImmmdsamMyuec1pumldnneInIg1@ad&hixuWWIImseummuuuundmniown

bywile,&u°opdam'xa&obd\leentw~ocrmnlneun&IR1@i."
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95. Qwmhasbeendzlanuagedlmmmnln¢tobcddmnnincdMt&a1. |

96. Qwcstincomponmsbyxe&|unceas&nlu¢B1!ly & t 1 h a l d n t M a l l nuusof

pamgaphs 1-740fiBCouuuplailu¢.

. 91. PnrslumtwQwmt's&d:ndwdMetlm ,axdWeFUCE-in--ima-MddkOwdu,

mu,l¢v°x{s1i,m¢wQw¢,¢m &ih,m¢mpayin¢ m4 .,sm¢5umhn"&ngswihed

aeensdlmlulgsonlcmg-distancetn18c&atEruldvour hasalunsedtobedelivluedwQvvM&r

. .

98. Bytunundn|81ulg&Mg-dizMmmzemlllwldedbyBluadvuu:to Qwusfslomi

tdsphuunculmumm,Qwusthsoou&Ieda-belle&onBludvouL Broadvuulbas amlsedilis

lung-dimmcetra&cWbemmiaulMed tmn|uni1u||m:dbyQwWd&nsluMh|1wnHallyloIvvur

tm&nm6onr&cMIIgdforlom1trlE9. 1Mlulnlungulm=Mwl8 is@ud;to&|ebuue&of

Bmuudvox. .

99. Mnldvnut u m & M n n d & | t & t umoflumg-dishnlummllsbyQwutwas

u|mttoB|nadvuu¢'s¢nMumas,mdl|=¢um1ding1yit reeugni:ued&atQw1=st'staunninMomm

oflomng--istmuoea1lswasabm&toM=m.

100. Bmnl1dvuxhasaeo1:p&ed reW|inedthebe|u ofQwW'stm4dmEngswit&:d

access saviees. .

. 101. Nmnwuxh¢snn¢plm»ia=aq=p¢np¢im=nnnupmsmnnm Qwvmrarhnwing

t=mniJwlmcd&mmlls.

102. Byac@&|ngmd1duiningMbm|&ofQwM'stm gswimhzdaccw

servicesvvithnlltmpplnp1ziamnlyecmpmsaingQww;Broadvuu:hasbleanmn@0uMymmichad'm.m

am0m»ttobed¢m=un|mi1ned arudaL .

I
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103.

count
(FRAUD)

Qvu=¢incurpou¢=sbyI mnea|8n9\¢&llysctfct81hadn&clllcg£neusof

plnnagn1phs 1-74ofitsCom9izlin¢. .

104. Fora&lung-&sUlmla=eallhlnded,d&udiredyorindhlectly,byBIoldnuurW

Qwewfor t i un,Blua1dvmlhlslnna|windy,mdwi!hWeIntmttod¢unud,nnlde1unll$ll

@g¢|8 gMm|45ia1 5wQw84in¢]u5n¥(bgn°t]@uigdt°);

a.. Chamu@ngm'c|n1nin»g Wbedmlmgedol'lil@u|muwled,dWu&lwUy¢r

. iJDHi1redly,dlcallzuccldiluMmnul46onWi&ehriulidMWl¢WNi4hnmdlulidmlwed

'mMloada::hlungeasla1nulml1,vu&lmin&dtl1ltullumi@nIIIwedinmno&:e1¢nMm1ge

along-di cecal1, l i cmumded to& lom leu uge alouurg-distmce mll'

by8w,¢w¢; |

b. R°u¢ingu¢1¢ng.4igg;n¢¢u4¢pbgln.,¢,l1,¢,,w,,§,mga;°1lll,g.4ign¢ln.¢¢¢=g1l

tobernmmled,ova&8liEnm4¢uslypmunMu1u|edM unryloml\1llI54WH¢w'10°0"il0@v

nawxgvvnmy wuaamgwannhmungswvunneanewaumgn

105. Thucnnlmlidnnisep1cuemmnuinlnswueMae nuisladi1ug¢ileimle&Gywu'e
nu=»a .

106. Mviivuuz mladeeaéofMn8miIwl8wm1lHnmwithlnnluwledged&$'illdty,

mnaddmly,aspcdiiveasau6nns,andwi&lu\1tlmuwiadg=of&dr tel&l,Mendiungtoinduce

Qwuntotuminwuimelomrg--dimleeuIMsruIumedmitbyBwlldwnuL
.

107. QwmtxuiindonBmadvuu:'sdnquu=nminms,toiBdstm'mmt.

10s. DuemB1loadvuuc'sizmdulmcclndnd,QwwhumlbkwW&MMmmmn

oflung-4iElluulcch|I|8cthatBu:adwulhls dmWedotwaQweult'|lcmli| Ees,d&gdi1ectly

or indine&ly, Tlletn4 abc1n¢&|e§1l1scopeofBIoldnuuL'sunlarwiu10cmI&udlmWswithilm&

\
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4

partioulaur knowledge; of Broadrvox, which engaged in dwggptivc acts calculated to mislead and

thereby ohflain an uniiilir advantage.

109. Qwest has ban injured as a direct and puroudmelme result of Broadvox's

;nisretm1esentawtiomsinanam0ux1ttobedetet1nninedat~trid.

COUNT v
(FRAUD BY NONDISCLOSURB)

110. Qwestinccuporatesbynefexenee asthoughfullysetEutthhle:eintheallcgartiomsof

paragraphs 1-74 omits Complaint. .

l l . For each long-disumtsc call hwndbd, either directly or indirectly, by Broulvox. to

Qwesitfor telmination,Btoadnroxhsslmovviiugly,andwiththeimenttode&am:l,1un1ademlte1rizLl

omissions or pm-tial disclosures of nnlateriad facts to Qwest, including (but not linnited to):

. h. Not informing Qwest that the telephone call was a long-distance telephone

call subject to applicable taxiffcluuges for tezrminatingaeeess servica.

112. Through these omissions and partial discloses, Broadvox vented a false

innqanession that the phone cells art issue were local, when the were :dually long-distance in

nature. Broadvouchadadutytodisclosethetruenatureoftltese callsbeeauseBrOadvox not only

created false impression by making a patio disclosure, but it also volwnltalily disclosed some

infotmationabouttheesllsandtberefotehadadutytodisclosethewholetrurtlx.

113. These were material omissions to Qwest, as theywvould have been important to it

innnaking decisions on how to bill BtOidwox Inlderapplicable state aNd federal law.

114.. These mstexiatl omissionswerefalseandmisleandingat tbetimetheywexennade.

Broadvox was deliberactcly silent about the nature of these calls, in order to.gain Enzuucial

advantage.
l
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115. Broadwox made each of these omissions with knowledge of their falsity, or

recklessly, as positive assertions, and without knowledge of their truth, intending to induce

Qwest to terminate the loNg-distance calls routed to it by Broadvox. .

116. Qwest was unaware of the fact that these were long-distance calls and did not

have an we opportunity to determine the truth.

l 17. Qwest reasonably relied on Broadvox's omissions, to its detriment.

118. Due to Broadvox's fraudulent omissions, Qwest is unable to bill for the full

measure of long-distance tragic that Broadvox has terminated over Qwcs¢'s local facilities,

either directly or indirectly. The Unltd: about the full scope of Broadvox's unlawful conduct

remains within the particular knowledge of Broadvox, which engaged in deceptive acts

calculated to mislead and thereby obtain an unifier advantage, .

119. Qwest has been injured as a direct and proximate result of Broadvor¢'s omissions

in an amount to be determined at

CQUNTW .
(TORTIOUS INTERFERENCE WITH CONTRACTUAL RJ8LAnonsH1:p)

120. Qwestincomporamesbyrefelrcnceasthoughfullysafonhhneinthedlegatiansof

paragraphs 1-74 of its Complaint.

121. When 0wcsttenninameslong-distancecdlsusingilsloqalexchzlmuugeliudlities,

Qw8st.p1\nrsll||nmtoitslbdeu|ltari&anditsvaziousstate1llli53,is ntitledtobepaidhs

terminating switclwd access clnlurges. Qwest's tariffs establish a contract between Qwest and its

customers, including carriers who terminate long-distance calls using Qwest's local exchange

&lcilitics. Qw!! °xp°°1= that it will bcpaid its fedual and star: tariffed ghggggg for providing

t¢IniIiI1&lingswitchedl¢=c¢esswl1l§1uit,~infact,pnlvidaslnchtexnlxillatilugswitchedacvess..
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122. To the extent that Broadvox that its connecting laCs, rather than

Broadvox itself; awe the parties liable to Qwest for terminating switched access charges pursuant

to Qwest's federal and state tari5ls, and to the extent that Broadvox is not found to be ditetctly

liable to Qwest for the payment of Qwest's tarilted terminating switched access charges, it is

Broadvox's actions that interfered with Qwest' s contractsed relationships with these other laCs.

123. But for Broadvox's fraudulent scheme and surreptitious intervention in the norrnwl

flow of the long-distance cadis that are the subject of this action, Broadvox's upstream

connecting laCs would have delivered these calls to Qwest for termination in Qwest's local

exchange over the access trunk facilities that are supposed to be utilized for the termination of

long-distance traffic.

124. But for Broadvox's fraudulent scheme Md intervention in the nonna How of the

long-distance calls that are the subject of this action, Qwest would have Leela able to identify

these calls as long-distance calls, and bill the laCs passing these calls to Qwest the appropriate

tariffed terminating switched access charges.

125. Broadvox had knowledge of Qwest's valid and enforceable relationships with

these other laCs. . . . .

126. Broadvox had knowledge of the access charge mime and how that regime

applies to long-distance calls. , .

127. Broadvox had knowledge that Qwest maintains both federal and state tariffs

setting forth Qwest's tesminalting switched access charges.

128. Broadvox had knowledge that laCs handing long-distaunce calls to Qwest for

termination in Qwest's local exchanges pay Qwest these federal and state tariffed tenninaiing

switched charges. In fact, Broadvox's business model is based on an understanding of

FIRST AMENDED COMPLAINT
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these terminating switched access charges, and a iiaudulent scheme to terminate long-distance

calls for 1XCs at a lower cost by surreptitiously avoiding these tcrminaldng switched accts

changes. .

129. Broadvox's fraudulent scheme and inrtervelnrtion in the nornnal flow of the long-

distance calls that are the subject of Thu? action interfered with Qwest's contrractuarl relationships

with these laCs. .

130. Broadvox's interference was willful and intentional, and caused a breach or

termination of Qwest's contractual relationships' with these laCs.

131. wAs a consequence of Bwadvox's interference, was proximately damaged,

in an amount to be proven at trial, by the other laCs' non-payment of tariffed terminating

switched access charges appropriately payable for terminating long-distance calls.

¢punTvn
(DECLARATORYJUDGMBNT)

132. Qwatinfcorporatesbyrefexeneenstl1lcm1ghful1yset£nwlbheIeintheallegationsof

paragraphs 1-14 omits Cenmnqalaiuunt.

133. PuursuaM to Fed. R. Civ. P. 57 and pa u.s.c. §2201, this Cullin has the power tO

declawerighis,stains,ando&ul MMomswbeMuornotfiilrtherreliefisorcouldbe

cladnned.

134. Broadvox kncwvingly and intentionally misroutes and long-distance

telephone htafiic as local l:raEc to avoid paying applicable terminating svvitclaed access charges.

135. For each misrouted long-distance call passed eithlelr directly or indiaredly iruunn

Broaldvox to Qwest that is the subject of this Ccllntplzllinl,

a. thecdlas andcalledpartiesuseoulinamycustamerpuemiseseqtlipm¢B14
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A

h.

c.

d.
!

I

the call originates and terminates on the public switched telephone

network;

the call undergoes no net protocol conversion; and

Broadvox provides no enhanced functionality from the perspective of the

end users. .

136. For the reasons set forth above, the tralfiic Broadvox causes to be routed to Qwest

for termination is subject to the payment of terminating switched access charges, as specified 'm

the FCC IP-in-fhe-Middle Order.

137. Qwest has suffered and will continue to suffer damages as a result of Broadvox's

scheme. Aocondingly, Qwest seeks a declaration draft, in accordance with the FCC IP-in-the~

Middle Order, and because of Broadvox's willful, intentional, and harmful acts against Qs°st,

the long-distance tragicthatBroadvox causes to be routed to Qwest for termination is subjcd to

the terminating switched access charges as provided 'm Qwest's federal and state mn'i§s.

PRAYER FOR RELIEF

WHEREFORE, Qwest prays that this Court grunt it relief; as follows:

a. A judgment in its favor declaring that pursuant to the federal

Communications Act, 47 U.S.C § 151 et seq., the long-distance tragic that Broadvox has

caused andcominucstocausetobcroutedtoQwestfor tezmination issubjecttothe

terminating switched access charges provided in Qwest's federal and stare triEs, and

that Broadvox is responsible for the payment of these access charges pursuant to the

terms of these tariffs,

b. Money damages in an amount to be proven at trial, plus aLll applicable late

fees;

I
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All easts and attorney's fees incused by Qwest, pursuant to 47 U.S.C.

§206 or as otherwise allowed by law; .

d. Exemplary damages based on Broadwox's aggraavared conduct;

e. Pre- and post-judgnnent interest, as allowed by law; .

i All other and additional relief to which Qwest may show itself to be justly

entitled, whether at law or in equity.

c.

Dated this 8th day dfMarch, 2010. Respectfully submilid,
w'
fn

a

'~»
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