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ORIGINAL NEW APPLICATION

Lance J.M. Steinhart, P.C.
~ Atiomey At Law
1720 Windward Concourse
Suite 115
, : Alpharetta, Georgia 30005
Also Admitted in New York Telephone: (770) 232-9200
and Maryland Facsimile: (770) 232-9208
Email: Isteinhart@telecomcounsel.com:
April 3, 2009
VIA OVERNIGHT DELIVERY m;ﬁ = '
. | 388 = &
Docket Control Center xxz X M
Arizona Corporation Commission T«: T’ O
1200 W. Washington Street T-20666A-09-0173 88 < =
Phoenix, Arizona 85007 z2x 3 <
(602) 542-2237 22 5 O
5 =
= @

Re:  Broadvox-CLEC, LLC

Dear Sir/Madam:

Enclosed please find for filing an original and thirteen (13) copies of Broadvox-CLEC, LLC's -
Application and Petition for Certificate of Public Convenience and Necessity to Provide Intrastate

Telecommunications Services.

I bhave also enclosed an extra copy of this letter to be date stamped and returned to me in the
enclosed, self-addressed, postage prepaid envelope.

If you have any questions or if I may provide you with any additional information, please do
not hesitate to contact me. Thank you for your attention to this matter.

Enclosures
cc: Alecia Monroe

Michael W. Patten, Esq. if Facilities Based (Via e-mail)
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ARIZONA CORPORATION COMMISSION

Application and Petition for Certificate of Convenience and Necessity to Provide
Intrastate Telecommunications Services

Mail original plus 13 copies of completed application to: For Docket Control Only:

) (Please Stamp Here)
- Docket Control Center

Arizona Corporation Commissjon

1200 West Washington Street

Phoenix, Arizona 85007-2927

Please indicate if you have current applications pending -

in Arizona as an Interexchange reseller, AOS provider,

or as the provider of other telecommunication services.

Type of Service:

Docket No.: Date: ' Date Docketed:

Type of Service:

Docket No.: Date: Date Docketed:

A. COMPANY AND TELECOMMUNICATION SERVICE INFORMATION

(A-1) Please indicate the type of telecommunications services that you want to provide in Arizona and answer
the appropriate numbered items: ’ ‘

Resold Long Distance Telecommunications Services (Answer Sections A, B).

Resold Local ExchangevTelecommunications Services (Answer Sections A, B, C).
Facilities-Based Long Distance Telecommunications Services (Answer Sections A,B,D).
Facﬂiﬁes-Based Local Exchange Telecommunications Services (Answer Sections A, B, C,D,E)

Alternative Operator Services Telecommunications Services (Answer Sections A, B)

OCORDODRKX

Other (Please attach complete description)

(A-2) The pame, address, telephone number (including area code), facsimile number (including area code), e-
mail address, and World Wide Web address (if one is available for consumer access) of the Applicant:

Broadvox-CLEC, LLC

1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115

Telephone: (216) 373-4623

Fax: (216) 373-4812

E-Mail Address: agertsburg@broadvex.net
Web Address: NONE
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(A-3) The d/b/a ("Doing Business As") name if the Applicant is doing business under a name different from
that listed in Item (A-2):

(A-4)  The name, address, telephone number (including area code), facsimile number (including area code), and
E-mail address of the Applicant's Management Contact:

Alecia Monroe, Paralegal/Manager of Regulatory Affairs of The Broadvox Holding Company, LLC,
Member '

1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115

Telephone:; (216) 373-4623

Fax: (216) 373-4812

E-Mail Address: amonroe@broadvox.net

| (A-5)  The name, address, telephone number (including area code), facs1m11e number (mcludmg area code), and
E-mail address of the Applicant's Attorney and/or Consultant:

Lance J.M. Steinhart, Esq.

Lance J.M. Steinhart, P.C.

1720 Windward Concourse, Suite 115
Alpharetta, Georgia 30005

Telephone: (770) 232-9200

Fax: (770) 232-9208

E-Mail Address: Isteinhart@telecomcounsel.com

(A-6)  The name, address, telephone number (including area code), facsimile number (including area code),
E-mail address of the Applicant's Complaint Contact Person:

Engene Blumin, Chief Operating Officer of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115

Telephone: (216) 373-4623 .

Fax: (216) 373-4812

E-Mail Address: eblumin@broadvox.net

(A-7)  What type of legal entity is the Applicant?
[CJSole proprietorship

" [JPartnership: Limited, General, Arizona, Foreign

XLimited Liability Company: Arizona, _X___ Foreign
' E]Cofporation: “g”, “Cc”, Non-profit
[Cother, specify:

(A-8) Please include "Attachment A™:
Attachment “A” must include the following information:

1. A copy of the Applicant's Certificate of Good Standing as a domestic or foreign corporation, LLC,
or other entity in Arizona. '

9. A list of the names of all owners, partners, limited liability company managers (or if a member
managed LLC, all members), or corporation officers and directors (specify).

3. Indicate percentages of ownership of each person listed in A-8.2.
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(A-9) Include your Tariff as "Attachment B".
Your Tariff must include the following information:
1. Proposed Rates and Cha.rgés for each service offered (reference by Tariff page number).
See Sheets 103 - 119 of the Company’s Tariff.
2. Tariff Maximum Rate and Prices to be charged (reference by Tariff page number).
See Sheets 57 - 99 of the Company’s Tariff.

3. Terms and Conditions Applicable to provision of Service (reference by Tariff page number).
See Sheets 11 — 56 of the Company’s Tariff.

4. Deposits, Advances, and/or Prepayments Applicable to provision of Service (reference by Tariff
_page number). :

See Sheets 32 and 33 of the Company’s Tariff.
5. The proposed fee that will be charged for returned checks (reference by Tariff page number).
" See Sheet 31 of the Company’s Tariff.

(A-10) Indicate the geographic market to be served:
Statewide. (Applicant adopts statewide map of Arizona provided with this application).
[0 Other. Describe and provide a detailed map depicting the area.

(A-.l 1) Indicate if the Applicant or any of its officers, directors, partners, or managers has been or are currently
involved in any formal or informal complaint proceedings pending before any state or federal regulatory
commission, administrative agency, or law enforcement agency.

Describe in detail any such involvement. Please make sure you provide the following information:
1. States in which the Applicant has been or is involved in proceedings.

2. Detailed explanations of the Substance of the Complaints.

3. Commission Orders that resolved any and all Complaints.

4. Actions taken by the Applicant to »remedy and/or prevent the Complaints from re-occurring.

Neither Applicant nor any of its officers, directors, partners, or managers has been or are
currently involved in any formal or informal complaint proceedings pending before any state or federal
regulatory commission, administrative agency, or law enforcement agency.

(A-12) Indicate if the Applicant or any of its officers, directors, partners, or managers has been or are currently
involved in any civil or criminal investigation, or had judgments entered in any civil matter, judgments levied by
any administrative or regulatory agency, or been convicted of any criminal acts within the last ten (10) years.

Describe in detail any such judgments or convictions. Please make sure you provide the following

information: .

1. States involved in the judgments and/or convictions.

2. Reasons for the investigation and/or judgment.

3. Copy of the Court order, if applicable.

Neither Applicant nor any of its officers, directors, partuers, or managers has been or are
currently involved in any civil or criminal investigation, or had judgments entered in any civil matter,
judgments levied by any administrative or regulatory agency, or been convicted of any criminal acts within
the last ten (10) years. )
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(A-13) Indicate if the Applicant's customers will be able to access alternative toll service providers or resellers
via 1+101XXXX access.

XYes ' _ - CNe

(A-14) Is applicant willing to post a Performance Bond? Please check appropriate box(s).

XIFor Long Distance Resellers, a $10.000 bond will be recommended for those resellers who collect
advances. prepayments ot deposits,

O Yes X No-

If "No", continue to question (A-15).

XIFor Local Exchange Resellers. a $25.000 bond will be recommended.
XYes - : [ONo.
If "No", continue to question (A-15). g
[OFor Facilities-Based Providers of Long Distance, a $100.000 bond will be recommended.
OYes ONo

If "No", continue to question (A-15).

[XIFor Facilities-Based Providers of Local Exchange, a $100.000 bond will be recommended.

XYes [No

If any box in (A-14) is marked "No”, continue to question (A-15).

Note: Amounts are cumulative if the Applicant is applying for more than one type of service.

(A-15) Ifany box in (A-14) is marked “No”, provide the following information. Clarify and explain the
Applicant's deposit policy (reference by tariff page number). Provide a detailed explanation of why the
Applicant's superior financial position limits any risk to Arizona consumers.

The Company will not collect advances, prepayments or deposits.

(A-16) Submit copies of affidavits of publication that the Applicant has, as required, published legal notice of
the Application in all counties where the Applicant is requesting authority to provide service.

Note: For Resellers, the Applicant must complete and submit an Affidavit of Publication Form as Aftachment
“C” before Staff prepares and issues its report. Refer to the Commission’s website for Legal Notice Material
(Newspaper Information, Sample Legal Notice and Affidavit of Publication). For Facilities-Based Service
Providers, the Hearing Division will advise the Applicant of the date of the hearing and the publication of legal

notice. Do not publish legal notice or file affidavits of publication until your are advised to do so by the Hearing
Division.
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(A-17) Indicate if the Applicant is a switchless reseller of the type of telecommunications services that the
Applicant will or intends to resell in Arizona:

Bdyes No
If "Yes", provide the name of the company or companies whose telecommunications services the
Applicant resells.

The company intends to resell services provided by Qwest or other similar carriers

(A-18) List the States in which the Applicant has had an application approved or denied to offer
telecommunications services similar to those that the Applicant will or intends to offer in Arizona:

Note: If the Applicant is currently approved to provide telecommunications services that the Applicant intends to
provide in Arizona in less than six states, excluding Arizona, list the Public Utility Commission (“PUC”) of each
state that granted the authorization. For each PUC listed provide the name of the contact person, their phone '
number, mailing address including zip code, and e-mail address. : :

Approved: Colorado, Idaho, Indiana, Towa, New Jersey, Kentucky, Rhode Island, Vermont and
Washington '

(A-19) List the States in which the Applicant currently offers telecommunications services similar to those that
the Applicant will or intends to offer in Arizona. :

Note: If the Applicant currently provides telecommunication services that the Applicant intends to provide in
Arizona in six or more states, excluding Arizona, list the states. If the Applicant does not currently provide
telecommunications services that the Applicant intends to provide in Arizona in five or less states, list the key
personnel employed by the Applicant. Indicate each employee’s name, title, position, description of their work
experience, and years of service in the telecommunications services industry.

None

(A-20) List the names and addresses of any alternative providers of the service that are also affiliates of the
telecommunications company, as defined in R14-2-801. :

None.

(A-21) Check here if you wish to adopt as your petition a statement that the service has already been classified as
competitive by Commission Decision:

Decision # 64178  Resold Long Distance
Decision # 64178 Resold LEC

Decision # 64178  Facilities Based Long Distance

K OXKX

Decision # 64178 Facilities Based LEC

B. FINANCIAL INFORMATION

(B-1) Indicate if the Applicant has financial statements for the two (2) most recent years.
Yes O No
If "No," explain why and give the date on which the Applicant began operations.
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(B-2) Include "Attachment D",
Provide the Applicant's financial information for the two (2) most recent years.
1. A copy of the Applicant's balance sheet.
2. A copy of the Applicant's income statement.
3. Acopyof the Applicant's audit report.
4. A copy of the Applicant's retained earnings balance.
5. A copy of all related notes to the financial statements and information.

Note: Make sure “most recent years” includes current calendar year or current year reporting period.

(B-3) Indicate if thc_e Applicant will rely on the financial resources of its Parent Company, if applicable.

Yes

(B-4) The Applicant must provide the following information.

1. Provide the projected total revenue expected to be generated by the provision of telecommunications
services to Arizona customers for the first twelve months following certification, adjusted to reflect
the maximum rates for which the Applicant requested approval. Adjusted revenues may be
calculated as the number of units sold times the maximum charge per unit.

2. Provide the operating expenses expected to be incurred during the first twelve months of providing
telecommunications services to Arizona customers following certification.

3. Provide the net book value (ariginal cost less accumulated depreciation) of all Arizona jurisdictional
assets expected to be used in the provision of telecommunications service to Arizona customers at
the end of the first twelve months of operation. Assets are not limited to plant and equipment. Items
such as office equipment and office supplies should be included in this list.

4. If the projected value of all assets is zero, please specifically state this in your response.

If the projected fair value of the assets is different than the projected net book value, also provide
the corresponding projected fair value amounts.

_ See “Attachment E”
C. RESOLD AND/OR FACILITIES-BASED LOCAL EXCHANGE TELECOMMUNICATIONS
SERVICES
(C-1) Indicate if the Applicant has a resale agreement in operation,
] Yes , K No _
g"Ygs", please reference the resale agreement by Commission Docket Number or Commission Decision
umber.
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D. FACILITIES-BASED LONG DISTANCE AND/OR FACILITIES BASED LOCAL EXCHANGE
. TELECOMMUNICATIONS SERVICES

(D-1) Indicate if the Applicant is currently selling facilities-based long distance telecommunications services
AND/OR facilities-based local exchange telecommunications services in Arizona. This item applies to an
Applicant requesting a geographic expansion of their CC&N:

O Yes : X No
If "Yes," provide the following information:

1. The date or approximate date that the Applicant began selling facilities-based long distance '
telecommunications services AND/OR facilities-based local exchange telecommunications services
in Arizona.

2. Identify the types of facilities-based long distance telecommunications services AND/OR facilities-
based local exchange telecommunications services that the Applicant sells in Arizona.

If "No," indicate the date when the Applicant will begin to sell facilities-based long distance
. telecommunications AND/OR facilities-based local exchange telecommunications services in Arizona:

E. FACILITIES-BASED LOCAL EXCHANGE TELECOMMUNICATIONS SERVICES

(E-1) Indicate whether the Applicant will abide by the quality of service standards that were approved by the
Commission in Commission Decision Number 59241:

Yes 4 No

(E-2) Indicate whether the Applicant will provide all customers with 911 and E911 service, where available,
and will coordinate with incumbent local exchange carriers ("ILECs") and emergency service providers to
provide this service: '

K Yes O Mo

(E-3) Indicate that the Applicant's switch is "fully equal access capable” (i.e., would provide equal access to
facilities-based long distance companies) pursuant to A.A.C. R14-2-1111 (A): :

Yes 0O No
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I certify that if the applicant is an Arizona corporation, a current copy of the
Certificate of Formation is on file with the Arizona Corporation Commission and the
applicant holds a Certificate of Good Standing from the Commission. If the company is a
foreign corporation or partnership, I certify that the company has authority to transact
business in Arizona. I certify that all appropriate city, county and/or State agency
approvals have been obtained. Upon signing of this application I attest that I'have read
the Commission's rules and regulations relating to the regulations of telecommunications
services and that the company will abide by Arizona State Law including the Arizona
Corporation Commission Rules and Regulations. I agree that the Commission's rules
apply in the event there is a conflict between those rules and the company's tariff, unless

. otherwise ordered by the Commission. I certify that to the best of my knowledge the
information provided in this Application and Petition is true and correct. -

Broadvox-CLEC, LLC

By: The Btoad\yolding %mpany, LLC, Member
By: =

Alex Gert;
Corporat€ Secretary

Date: _ ;‘“31, bq

SUBSCRIBED AND SWORN to before me this II6 day of k QE! ;Z Eﬁ_/!{ L_; ) , 2009.
NOTARY PUBLIC

sfool QT

Recorded in Cuyahoga County
My commission expires Jan. 5, 2011

My Commission Expires: |

AZ CLEC App
11




ATTACHMENTS

A — Certificate of Good Standing, List of Officers and Directors or Owners and Percentage of
Ownership

B - Proposed Tariff
C-  Legal Notice
D-  Financial Information

E-  Arizona Projections
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- Certificate of Good Standing and

Officers, Directors and Owners Percentage Ownership

Officers:
Alex Gertsburg, Corporate Secretary
Andre Temnorod, Chief Executive Officer
Eugene Blumin, Chief Operating Officer & Treasurer
Directors:
None
Owners:

The Broadvox Holding Company, LLC 100%




Office of the
CORPORATION COMMISSION

'CERTIFICATE OF REGISTRATION

To all to whom these presents shall come, greeting:

I, Michael P. Kearns, Inte.fim Executive Director of the Arizona
Corporation Commission, do hereby certify that

*%**BROADVOX-CLEC, LLC**%

a foreign limited liability company organized under the laws of the
jurisdiction of Delaware did obtain a Certificate of Registration

in Arizona on the 23rd day of February 2009.

This certificate relates only to the legal authority of the above
named entity ag of the date issued. This certificate is not to be
construed as an endorsement, recommendation, or notice of approval of the
entity’s condition or business activities and practices.

IN WITNESS WHEREOF, I have hereunto set my
hand and affixed the official seal of the
Arizona Corporation Commission. Done at
Phoenix, the Capital, this 24th Day of
March, 2009, A. D.

Aol

Interim Executf¥e Direcfor,

By:




Office of the | i
- CORPORATION COML’IISSION

CERTIFICATE OF GOOD STANDING

To all to whom these presents shall come, greeting:

I, Michael P. Kearns, Interim Executive Director of the Arizona
Corporation Commission, do hereby certify that

***BROADVOX-CLEC, LLC#**¥*

a foreign limited liability company organized under the laws of the
jurisdiction of Delaware did obtain a Certificate of Registration
in Arizona on the 23rd day of February 2009.

I further certify that according teo the records of the Arizona
Corporation Commission, as of the date set forth hereunder, the said
limited liability company has not had its Certificate of Registration
revoked for failure to comply with the provisions of A.R.S. section
29-601 et seq., the Arizona Limited Liability Company Act; and that the
said limited liability company has not filed a Certificate of
Cancellation as of the date of this certificate.

Thig certificate relates only to the legal authority of the above
named entity ag of the date issued. This certificate is not to be
construed as an endorsement, recommendation, or notice of approval of the
entity’s condition or business activities and practices.

IN WITNESS WHEREOF, I have hereunto set my
hand and affixed the official seal of the
Arizona Corporation Commission. Done at

Phoenix, the Capital, this 24th Day of

March, Y g D
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APPLICATION FOR REGISTRA!
OF A FOREIGN LIMITED LIABILITY C
Pursuant to AR.S. §25-802 et seq.
The name of tha foreign fimited liabiEty compary is:
BROADVOX-CLEC, LLC

. rmwwmammmmmmpmmumweumuws

state, then the fictitious namne adopled for use by the Yimited labllity company In
Astzone Is:

__{FN)

mmamuermwot Delaware -

&

The dats of the company™s formation ls: 11/24/2008

mwﬂhmawmmdmimb
transact in Arizons is:

h]

Provide Telecommunications Sarvices

The neme and street address of the etatulary agent for the foreign hibdhbﬁty '

company In Arizon s Incorp Services, Inc.

2338 W. Royal Palm Rd., Sta. J

Phoenix, AZ 85021-9339

ACCEPTANCE OF APPOINTMENT BY STATUTORY AGENT

Incorp Services, Inc. *___, having beeh designated to act as

FEB 2 32008

) (PrintName) .
mqwmwmwmmmmwmsdmwmmumm
in accordance with the Arizona Revisad Staties. -

Incorp Services, Inc. :

| i signing on behall of 8 company, print Company name hare

Tennla Sediacek, C.0.0.

AE GORPORATION eHMMIRIEN

MAR 1 72009

men_RISDI49

———




-~

authenlicatod (within

sixly (50) days) by the
oificial having custody
of corporate racueds fn
1he $tate, DIOVIRCE or
counly undor whose

lows tha corporation is
incorporatsd.

Yourphnmmﬂ[u
nmmw

L0003
Rgv. 1042008

>0

sl 2 .J.d_" _': b
wmmesandaddwuofewhmnmhammm
sach member who owns @ wenty percent or greater interest in the capital or
profits of the Imited kablity company are: .

Name: .
[} member {]manager {1 member |} manages
Address: Address:
Cty, Siate, Zip:  Clty, State, Zip:
Name: Na
, [ Jmember |] manager [} member | ] manager
City, Stats, Zip: City, State, Zip:

NBOLMENT O NG g HADRILY COMPaNY i3 E )
mnmuwad&essudaad'pemmb amembetara-

Nams: See ot Name:

Addrews: __ Adcdress:

Clly. Stata, Zip:; Chy, Siate, Zip:

Nems: Name:

Address: Address:

Cily, State, Zip: Clty, State, Zip:

7. mmdummmhemmhedhhhdwcﬁmwmeMd
which the company is organized, ¥ required; or.ifnotrequned.hoaddeuofﬁn
office of the company Is:

principal
1mmm,am,ggm OH 44115

Exscufod this 29 dayofW _Hooq.
Broadvox-CLEC, LLC
By: The % Hokil

pany, U.C. Moembaer

By: Alex Corporate Sacretary




LIST OF MEMBERS & DIRECTORS OF

Broadvex-CLEC, L1LC

Members

The Broadvox Holding Company, LLC 100%
Officers of The Broadvex Holding Company, LLC:

Alex Gertsburg, Member
Andre Temnorod, Member
Eugene Blumin, Member
Directors
- None

All the above referenced Members & Directors can be rcachcd at:
1228 Euclid Avenue, Suite 390, Cleveland, Ohio 44115




B - Proposed Tariff
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BROADVOX-CLEC, LLC ORIGINAL SHEET 1
ARIZONA CC TARIFF NO. 1

TITLE SHEET

ARIZONA TELECOIVINIUNICATIONS TARIFF

This tariff contains the descriptions, regulations, and rates appﬁcable to thé v
furnishing of service or facilities for Telécoﬂimm’iications Services furnished by Broadvox-
CLEC, LLC ("Broadvox-CLEC"), with principal ofﬁces at 1228 Euclid Avenue, Suite 390,
Cleveland, Ohio 44115. This tariff applies for services furnished within the State of
Arizona. This tariff is on file with the Arizona Corporation Commission, and copies may

be inspected, during normal business hours, at the company's principal place of business.

ISSUE DATE: April 6,2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of
The Broadvox Holding Company, LLC, Member
’ 1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115




BROADVOX-CLEC, LLC v ORIGINAL SHEET 2

ARIZONA CC TARIFF NO. 1

CONCURRING, CONNECTING OR OTHER PARTICIPATING CARRIERS
1. Concurring Carriers - None
2. Connecting Carriers - None
3. Other Participating Carriers - None
ISSUE DATE: April 6,2009 - EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of
The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115

: "i '




BROADVOX—CLEC; LLC ORIGINAL SHEET 3
ARIZONA CC TARIFF NO. 1

CHECK SHEET

'The Sheets of this tariff are effective as of the date shown at the bottom of the respective
sheet(s). Original and revised sheets as named below comprise all changes from the original
tariff and are currently in effect as of the date on the bottom of this sheet.

SHEET REVISION SHEET REVISION
1 Original 19 Original
2 Original 20 Original
3 Original 21 . Original
4 Original 22 Original
5 Original 23 Original
6 Original 24 Original
7 Original 25 Original
8 Original : - 26 Original
9 Original 27 Original
10 Original 28 Original
11 Original 29 Original
12 - Original 30 Original
13 _ Original 31 Original
14 Original 32 Original
15 ‘Original

16 _ Original

17 Original

18" Original

* New or Revised Sheet

ISSUE DATE: April 6, 2009 : EFFECTIVE DATE: May 6, 2009
ISSUED BY: ' Alex Gertsburg, Corporate Secretary of
The Broadvox Holding Conipany, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115




BROADVOX-CLEC,LLC ORIGINAL SHEET 4
ARIZONA CC TARIFF NO. 1

TABLE OF CONTENTS
CONCURRING, CONNECTING OR OTHER PARTICIPATING CARRIERS................. 2
CHECK SHEET .....0ccceeeuuurereeeeesoaenreesssananstisnessssssnttasteesssatnrsssetnnsesassanessanss 3
TABLE OF CONTENTS. ......oiuiiiiitiiniiiie ittt 4
TARIFF FORMAT ...cuvtiniiiriiiiiiiinriirinisseietniiineienninianaaees ereraenne PR 5
SYMBOLS ...................................................... 6
SECTION 1 - TECHNICAL TERMS AND ABBREVIATIONS.......ccoviriiiiiniiiiiiiinns 7
SECTION 2 - RULES AND REGULATIONS....cutittreriinenrrrnineranaranreesessossesras 9
SECTION 3 - DESCRIPTION OF SERVICE......coiiiieerereeninrnirinieenensnaitrecenenene 21
SECTION4-RATES..'...............................; ........... e R ‘...28
SECTION 5 - MINIMUM/MAXIMUM RATES.... .............................................. 32
" ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115




BROADVOX-CLEC, LL.C "ORIGINAL SHEET 5
ARIZONA CC TARIFF NO. 1

TARIFF FORMAT

A. Sheet Numbering: Sheet numbers appear in the upper right corner of the page.
Sheets are numbered sequentially. However, new sheets are occasionally added to the tariff.
When a new sheet is added between sheets already in effect, a decimal is added. For example, a
new sheet added between pages 11 and 12 would be page 11.1.

"B. Sheet Revision Numbers: Revision numbers also appear in the upper right corner of
each sheet where applicable. These numbers are used to indicate the most current page version
on file with the Commission. For example, 4th Revised Sheet 13 cancels 3rd Revised Sheet 13.
Consult the Check Sheet for the sheets currently in effect.

C. Paragraph Numbering Sequence: There are nine levels of paragraph coding. Each
level of coding is subservient to its next higher level:

2.

2.1

2.1.1

2.1.1.A

2.1.1.A.1
2.1.1.A.1.(2)
2.1.1.A.1.(a).1
2.1.1.A.1.(a).L.(D)
2.1.1.A.1.(2).LG).(1)

D. Check Sheets: When a tariff filing is made with the Commission, an updated Check
Sheet accompanies the tariff filing. The Check Sheet lists the sheets contained in the tariff, with a
cross reference to the cuirent Revision Number. When new sheets are added, the Check Sheet is
changed to reflect the revision. All revisions made in a given filing are designated by an asterisk
- (*). There will be no other symbols used on this sheet if these are the only changes made to it
(i.e., the format, etc. remains the same, just revised revision levels on some sheets). The tariff
user should refer to the latest Check Sheet to find out if a particular sheet is the most current on
Commission file.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of
The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
 Cleveland, Ohio 44115




BROADVOX-CLEC, LLC » ORIGINAL SHEET 6

ARIZONA CC TARIFF NO. 1

SYMBOLS

The following are the only symbols used for the purposes indicated below:

©
D)
@

L)
)
®)
ey

to signify change in regulation

to signify a deletion

to signify a rate increase - v

to signify material relocated in the tariff

to signify a new rate or regulation

to signify a rate reduction

to signify a change in text, but no change in rate or regulation

ISSUE DATE: April 6, 2009
ISSUED BY:

EFFECTIVE DATE: May 6, 2009
Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
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SECTION 1 - TECHNICAL TERMS AND ABBREVIATIONS

Access Line - An arrangement from a local exchange telephone company or other
common carrier, using either dedicated or switched access, which connects a Customer's location
to the Company’s location or switching center. ‘

Authorization Code - A numerical code, one or more of which may be assigned to a
Customer, to enable the Company to identify the origin of the Customer so it may rate and bill
the call. Automatic number identification (ANT) is used as the authorization code wherever
possible. ‘

Commission - Used throughout this tariff to mean the Arizona Corporation Commission.

Customer - The person, firm, corporation or other legal entity which orders the sérvices of
the Company and is responsible for the payment of charges and for compliance with the
Company's tariff regulations.

Company or Broadvox-CLEC - Used throughout this tariff to mean Broadvox-CLEC,
LLC, a Delaware Limited Liability Company.

Dedicated Access - The Customer gains entry to the Company's services by a direct path
from the Customer's location to the Company's point of presence.

ISSUE DATE: April 6,2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of
The Broadvox Holding Company, LL.C, Member
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Resp. Org - Responsible Organization or entity identified by a Toll-Free service
Customer that manages and administers records in the toll free number database and management
system.

Switched Access - The Customer gains entry to the Company's services by a transmission
line that is switched through the local exchange carrier to reach the Company's point of presence.

Telecommunications - The transmission, between or among points specified by the user,
of information of the user’s choosing, without change in the form or content of the information
as sent and received. '

Underlying Carrier - The telecommunications carrier whose network facilities provide the
technical capability and capacity necessary for the transmission and reception of Customer
telecommunications traffic.

ISSUE DATE: April 6,2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of '
The Broadvox Holding Company, LL.C, Member
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SECTION 2 - RULES AND REGULATIONS

Undertaking of the Company

This tariff contains the regulations and rates applicable to intrastate interexchange
telecommunications services provided by the Company for telecommunications
between points within the State of Arizona. Services are furnished subject to the
availability of facilities and subject to the terms and conditions of this tariff in
compliance with limitations set forth in the Commission's rules. The Company's
services are provided on a statewide basis and are not intended to be limited
geographically. The Company offers service to all those who desire to purchase
service from the Company consistent with all of the provisions of this tariff.
Customers interested in the Company's services shall file a service application
with the Company which fully identifies the Customer, the services requested and
other information requested by the Company. The Company reserves the right to
examine the credit record and check the references of all applicants and
Customers prior to accepting the service order. The service application shall not
in itself obligate the Company to provide services or to continue to provide
service if a later check of applicant's credit record is, in the opinion of the
Company, contrary to the best interest of the Company. The Company may act as
the Customer's agent for ordering access connection facilities provided by other
carriers or entities when authorized by the Customer, to allow connection ofa
Customer's location to a service provided by the Company. The Customer shall
be responsible for all charges due for such service arrangement.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY:

Alex Gertsburg, Corporate Secretary of
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2.1.1 The services provided by the Company are not part of a joint undertaking
with any other entity providing telecommunications channels,
facilities, or services, but may involve the resale of the Message
Toll Services (MTS) and Wide Area Telecommunications Services
(WATS) of underlying common carriers subject to the jurisdiction
of this Commission.

2.1.2. The rates and regulations contained in this tariff apply only to the services
furnished by the Company and do not apply, unless otherwise
specified, to the lines, facilities, or services prowded by a local
exchange telephone company or other common carriers for use in
accessing the services of the Company.

2.1.3 The Cornpany reserves the right to limit the length of communications, to
. discontinue furnishing services, or limit the use of service
necessitated by conditions beyond its control, including, without
limitation: lack of satellite or other transmission medium capacity;
the revision, alteration or repricing of the Underlying Carrier's
tariffed offerings; or when the use of service becomes or is in
violation of the law or the provisions of this tariff.

2.2 Use of Services

2.2.1 The Company services may be used for any lawful purpose consistent with
the transmission and switching parameters of the
telecommunications facilities utilized in the provision of services,
subject to any limitations set forth in this Section 2.2.

222 The use of the Company services to make calls which might reasonably be
expected to frighten, abuse, torment, or harass another or in such a
way as to unreasonably interfere with use by others is prohibited.

ISSUE DATE: April 6,2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of
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2.2.3 The use of the Company services without payment for service or
attempting to avoid payment for service by fraudulent means or
devices, schemes, false or invalid numbers, or false calling or
credit cards is prohibited.

2.2.4 The Company services are available for use 24 hours per day, seven days
' per week.

2.2.5 The Company does not transmit messages, but the services may be used
for that purpose. -

2.2.6 The Company services may be denied for nonpayment of charges or for
other violations of this tariff.

22.7 Customers shall not use the service provided under this tariff for any
unlawful purpose. '

2.2.8 The Customer is responsible for notifying the Company immediately of
any unauthorized use of services.

2.3 Liability of the Company

23.1 The Company shall not be liable for any claim, loss, expense or damage
for any interruption, delay, error, omission, or defect in any service,
facility or transmission provided under this tariff, if caused by the
Underlying Carrier, an act of God, fire, war, civil disturbance, act
of government, or due to any other causes beyond the Company's
control.

232 The Company shall not be liable for, and shall be fully indemnified and
held harmless by the Customer against any claim, loss, expense, or
damage for defamation, libel, slander, invasion, infringement of
copynght or patent, unauthorized use of any trademark, trade name
or service mark, proprietary or creative right, or any other injury to
any person, property or entity ansmg out of the material, data or

information transmitted.
ISSUE DATE: April 6,2009 EFFECTIVE DATE: May 6, 2009
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2.3.3 No agent or employee of any other carrier or entity shall be deemed to be
an-agent or employee of the Company. :

2.3.4 The Company's liability for damages, resulting in whole or in part from or
arising in connection with the furnishing of service under this
tariff, including but not limited to mistakes, omissions,
interruptions, delays, errors, or other defects or misrepresentations
shall not exceed an amount equal to the charges provided for under
this tariff for the long distance call for the period during which the
call was affected. No other liability in any event shall attach to the
Company. :

2.3.5 The Company shall not be liable for and shall be indemnified and saved
harmless by any Customer or by any other entity from any and all
loss, claims, demands, suits, or other action or any liability
whatsoever, whether suffered, made, instituted, or asserted by any
Customer or any other entity for any personal injury to, or death of,
any person or persons, and for any loss, damage, defacement or
destruction of the premises of any Customer or any other entity or
any other property whether owned or controlled by the Customer or
others.

2.3.6 The Company shall not be liable for any indirect, special, incidental, or
consequential damages under this tariff including, but not limited
to, loss of revenue or profits, for any reason whatsoever, including
the breakdown of facilities associated with the service, or for any
mistakes, omissions, delays, errors, or defects in transmission
occurring during the course of fumnishing service.

ISSUE DATE: April 6,2009 EFFECTIVE DATE: May 6, 2009
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2.3.7 The remedies set forth herein are exclusive and in lieu of all other
warranties and remedies, whether express, implied, or statutory,
INCLUDING WITHOUT LIMITATION IMPLIED
WARRANTIES OF MERCHANTABILITY AND FITNESS FOR
A PARTICULAR PURPOSE.

24 Responsibilities of the Customer

2.4.1 The Customer is responsible for placing any necessary orders and
complying with tariff regulations. The Customer is also
responsible for the payment of charges for services provided under
this tariff. ‘

2.42 The Customer is responsible for charges incurred for special construction
and/or special facilities which the Customer requests and which are
ordered by the Company on the Customer's behalf.

2.4.3 Ifrequired for the provision of the Company's services, the Customer must
provide any equipment space, supporting structure, conduit and
electrical power without charge to the Company.

2.4.4 The Customer is responsible for arranging access to its premises at times
mutually agreeable to the Company and the Customer when
required for Company personnel to install, repair, maintain,
program, inspect or remove equipment associated with the
provision of the Company's services. ‘

2.4.5 The Customer shall cause the temperature and relative humidity in the
equipment space provided by Customer for the installation of the
Company equipment to be maintained within the range normally
provided for the operation of microcomputers.

ISSUE DATE: April 6,2009 EFFECTIVE DATE: May 6, 2009
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2.4.6 The Customer shall ensure that the equipment and/or system is properly
interfaced with the Company facilities or services, the signals
emitted into the Company network are of the proper mode,
bandwidth, power and signal level for the intended use of the
subscriber and in compliance with criteria set forth in this tariff,

~ the signals do not damage equipment, injure personnel, or degrade
service to other Customers. If the FCC or some other appropriate
certifying body certifies terminal equipment as being technically
acceptable for direct electrical connection with interstate -
communications service, the Company will permit such equipment
to be connected with its channels without the use of protective
interface devices. If the Customer fails to maintain the equipment
and/or the system properly, with resulting imminent harm to the
Company equipment, personnel or the quality of service to other
Customers, the Company may, upon written notice, require the use
of protective equipment at the Customer's expense. If this fails to
produce satisfactory quality and safety, the Company may, upon
written notice, terminate the Customer's service.

2.4.7 The Customer must pay the Company for replacement or repair of damage
to the equipment or facilities of the Company caused by negligence
or willful act of the Customer or others, by improper use of the
services, or by use of equipment provided by Customer or others.

2.4.8 The Customer must pay for the loss through theft of any Company
equipment installed at Customer's premises.

2.4.9 If the Company installs equipment at Customer's premises, the Customer
shall be responsible for payment of any apphcable installation
charge.

2.4.10 The Customer must use the services offered in this tariff in a manner
consistent with the terms of this tariff and the policies and
regulations of all state, federal and local authorities having
jurisdiction over the service.

25 Cancellation or Interruption of Services

ISSUE DATE: April 6,2009 EFFECTIVE DATE: May 6, 2009
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2.5.1 Without incurring liability, upon five (5) working days' (defined as any day
on which the company’s business office is open and the U.S. Mail |
is delivered) written notice to the Customer, the Company may
immediately discontinue services to a Customer or may withhold
the provision of ordered or contracted services: h
2.5.1.AFor nonpayment of any sum due the Company for more

. than thirty (30) days after issuance of the bill for the
amount due,

2.5.1.BFor violation of any of the provisions of this tariff,

2.5.1.CFor violation of any law, rule, regulation, policy of any
governing authority having jurisdiction over the
Company services, or

2.5.1.DBy reason of any order or decision of a court, public service
commission or federal regulatory body or other
governing authority prohibiting the Company from

furnishing its services.
ISSUE DATE: April 6, 2009 - V -EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LL.C, Member
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2.5.2 Without incurring liability, the Company may interrupt the provision of
services at any time in order to perform tests and inspections to
assure compliance with tariff regulations and the proper installation
and operation of Customer and the Company equipment and
facilities and may continue such interruption until any items of
noncompliance or improper equipment operation so identified are
rectified.

2.5.3 Service may be discontinued by the Company without notice to the
Customer, by blocking traffic to certain countries, cities or NXX
exchanges; or by blocking calls using certain Customer
authorization codes, when the Company deems it necessary to take
such action to prevent unlawful use of its service. The Company
will restore service as soon as it can be provided without undue
risk, and will, upon request by the Customer affected, assign a new
authorization code to replace the one that has been deactivated.

2.5.4 The Customer may terminate service upon thirty (30) days written notice
for the Company's standard month to month contract. Customer
will be liable for all usage on any of the Company's service
offerings until the Customer actually leaves the service. Customers
will continue to have Company usage until the Customer notifies
its local exchange carrier and changes its long distance carrier.
Until the Customer so notifies its local exchange carrier, it shall
continue to generate and be responsible for long distance usage.

ISSUE DATE: April 6,2009 - EFFECTIVE DATE: May 6, 2009
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2.6 Credit Allowance

2.6.1 Credit may be given for disputed calls, on a per call basis.

2.6.2 Credit shall not be issued for unavailability of long distance services.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of
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2.7 Restoration of Service

The use and restoration of service shall be in accordance with the priority system
specified in part 64, Subpart D of the Rules and Regulations of the Federal
Communications Commission.

2.8 Deposit

The Cdmpany does not requiré deposits.

2.9 Advance Payments

The Company does not require advance payments; therefore, the Company does
not have a Prepayment Policy.

2.10 Payment and Billing

2.10.1 Service is provided and billed on a billing cycle basis, beginning on the
date that service becomes effective. Billing is payable upon
receipt. '

2.10.2 The customer is responsible for payment of all charges for services
furnished to the Customer, as well as to all persons using the Customer's codes, exchange lines,
facilities, or equipment, with or without the knowledge or consent of the Customer. The security
of the Customer's Authorization Codes, subscribed exchange lines, and direct connect facilities is
the responsibility of the Customer. All calls placed using direct connect facilities, subscribed
exchange lines, or Authorization Codes will be billed to and must be paid by the Customer.
Recurring charges and non-recurring charges are billed in advance. Charges based on actual

usage during a month and any accrued interest will be billed monthly in arrears.

ISSUE DATE: April 6, 2009 ’ EFFECTIVE DATE: May 6, 2009
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2.10.3 All bills are presumed accurate, and shall be binding on the customer
unless objection is received by the Company in writing within 30
days after such bills are rendered. No credits, refunds, or
adjustments shall be granted if demand therefore is not received by
the Company in writing within such 30 day period.

Billing Terms and Procedures

2.11.1 The billing date shall be printed on the b111 and the date rendered shall be
the mailing date.

2.11.2 Bills for telephone services may be considered delinquent 15 days after the
date the bill is rendered. '

2.11.3 Delinquent accounts for which payment has not been received may be
terminated 22 days after the date the bill is rendered.

2.11.4 All payments shall be made at or mailed to the office of the Company or to
the utility's duly authorized representative.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
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. Alex Gertsburg, Corporate Secretary of
The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115




BROADVOX-CLEC, LLC ORIGINAL SHEET 20
ARIZONA CC TARIFF NO. 1
2.12 Collection Costs

In the event Company is required to initiate legal proceedings to collect any

amounts due to Company for regulated or non-regulated services, equipment or
facilities, or to enforce any judgment obtained against a Customer, or for the
enforcement of any other provision of this tariff or applicable law, Customer shall,

~ in addition to all amounts due, be liable to Company for all reasonable costs

2.13

2.14

2.15

2.16

incurred by Company in such proceedings and enforcement actions, including
reasonable attorneys' fees, collection agency fees or payments, and court costs. In
any such proceeding, the amount of collection costs, including attorneys' fees, due

to the Company, will be determined by the court.

Taxes

All federal, state and local taxes, assessments, surcharges, or fees, including sales
taxes, use taxes, gross receipts taxes, and municipal utilities taxes, are billed as

separate line items and are not included in the rates quoted herein.

Late Charge

A late fee of 1.5% per month or the amount otherwise authorized by law,

whichever is lower, will be charged on any past due balances.

Returned Check Charge

A fee of $25 will be charged whenever a check or draft presented for payment for

service is not accepted by the institution on which it is written.

Reconnection Charge

A reconnection fee of $25 per occurrence will be charged when service is

reestablished for Customers which have been disconnected due to non-payment.
Payment of the reconnection fee and any other outstanding amounts will be due in

full prior to reconnection of service.

ISSUED BY:

ISSUE DATE: April 6, 2009
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SECTION 3 - DESCRIPTION OF SERVICE

3.1 Computation of Charges

3.1.1 The total charge for each completed call may be a variable measured
charge dependent on the duration, distance and time of day of the
call. The total charge for each completed call may also be
dependent only on the duration of the call, i.e. a statewide flat rate
per minute charge. The variable measured charge is specified as a
rate per minute which is applied to each minute. All calls are
measured in increments as set forth in the Rates Section of this
tariff. Fractions of a billing increment are rounded up to a full -
billing increment on a per call basis. Fractions of a cent per minute
are rounded up to a full cent on a per call basis.

3.1.2 Where mileage bands appear in a rate table, rates for all calls are based
upon the airline distance between the originating and terminating
points of the call, as determined by the vertical and horizontal
coordinates associated with the exchange (the area code and three
digit central office code) associated with the originating and
terminating telephone numbers. If the Customer obtains access to
the Company's network by a dedicated access circuit, that circuit
will be assigned an exchange for rating purposes based upon the
Customer's main telephone number at the location where the
dedicated access circuit terminates. The vertical and horizontal (V
& H) coordinates for each exchange and the airline distance
between them will be determined according to industry standards.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
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3.1.3 Timing begins when the called station is answered and two way
communication is possible, as determined by standard industry
methods generally in use for ascertaining answer, including
hardware answer supervisionin which the local telephone
company sends a signal to the switch or the software utilizing
audio tone detection. Recognition of answer supervision is the
responsibility of the Underlying Carrier. Timing for each call ends
when either party hangs up. The Company will not bill for

uncompleted calls..
3.2  Customer Complaints and/or Billing Disputes

Customer inquiries or complaints regarding service or accounting may be made in
writing or by telephone to the Company at:

1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115

(877) 884-6597
Any objection to billed charges should be reported promptly to the Conipany.
Adjustments to Customers' bills shall be made to the extent that records are
available and/or circumstances exist which reasonably indicate that such charges
are not in accordance with approved rates or that an adjustment may otherwise be
appropriate. Where overbilling of a subscriber occurs, due either to Company or
subscriber error, no liability exists which will require the Company to pay any
interest, dividend or other compensation on the amount overbilled.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
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If a Customer accumulates more than One Dollar of undisputed delinquent the
Company 800 Service charges, the Company Resp. Org. reserves the right not to
honor that Customer's request for a Resp. Org. change until such undisputed
charges are paid in full.

33 Level of Service

A Customer can e)ipect end to end network availability of not less than 99% at all
times for all services.

34 Billing Entity Conditions

When billing functions on behalf of the Company or its intermediary are
performed by local exchange telephone companies or others, the payment of
charge conditions and regulations of such companies and any regulations imposed
upon these companies by regulatory bodies having jurisdiction apply. The
Company's name and toll-free telephone number will appear on the Customer's
bill. ‘

ISSUE DATE: April 6,2009 _ EFFECTIVE DATE: May 6, 2009
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3.5 Service Offerings
3.5.1 1+ Dialing

This service permits Customers to originate calls via switched or
dedicated access lines, and to terminate intrastate calls. The
customer dials "1+" followed by "ten digits" or dials "101XXXX"
followed by "1+ ten digits".

3.5.2 Travel Cards

The Customer utilizes an 11 digit "toll-free" access number
established by the Company to access a terminal. Upon receiving a
voice prompt, the Customer uses push button dialing to enter an
identification code assigned by the Company, and the ten digit
number of the called party.

3.5.3 Toll-Free Service
This service is inbound calling only where an 800, 888 or other

toll-free prefix number rings into a Customer's premise routed to a
specific telephone number or terminated over a dedicated facility.

ISSUE DATE: April 6,2009 ‘ EFFECTIVE DATE: May 6, 2009
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3.5.4 Reserved for Future Use.l

ISSUE DATE: April 6,2009 EFFECTIVE DATE: May 6, 2009
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3.5.5 Directory Assistance.

Access to long distance directory assistance is obtained by dialing
1 + 555-1212 for listings within the originating area code and 1 +
. (area code) + 555-1212 for other listings. When more than one

! number is requested in a single call, a charge will apply for each
number requested. A charge will be applicable for each number
requested, whether or not the number is listed or published.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
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3.5.6 Specialized Pricing Arrangements.

Customized service packages and competitive pricing packages at
negotiated rates may be furnished on a case-by-case basisin _
response to requests by Customers to the Company for proposals or

* for competitive bids. Service offered under this tariff provision
will be provided to Customers. pursuant to contract. Unless
otherwise specified, the regulations for such arrangements are in
addition to the applicable regulations and prices in other.sections
of the tariff. Specialized rates or charges will be made available to
similarly situated Customers on a non-discriminatory basis.
Discounts may apply based upon volume affinity group plans, or
term plan commitments.

3.5.7 Emergency Call Handling Procedures

Emergency "911" calls are not routed to company, but are
completed through the local network at no charge.

3.5.8 Promotional Offerings

The Company may, from time to time, make promotional offerings
to enhance the marketing of its services. These offerings may be
limited to certain dates, times and locations. The Company will
notify the Commission of such offerings as required by
Commission rules and regulations.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
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SECTION 4 - RATES

4.1 1+ & 101XXXX Dialing

$0.15 per minute. Billed in one minute increments.

A $4.95 per month per number service charge applies.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
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4.2  Toll Free Service

$0.25 per minute. Billed in one minute increments.

A $10 per month per number service charge applies.
43  Travel Cards

$0.25 per minute

- 44  Directory Assistance

$1.15 per call
4.5 Returned Check Charge

$25.00
ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115




BROADVOX-CLEC, LLC ORIGINAL SHEET 30

ARIZONA CC TARIFF NO. 1

4.6 Rate Periods
) T

Monday - Friday Sat. Sun.

8 am. Daytime Rate Period
to : . :
5p.m*
Spm. Evening Rate Period Evening
to . Rate
11 p.m.* ‘ L Period
lipm " Night/Weekend Rate Period
to
8am*

* To, but not including

When a message spans more than one rate period, total charges for the minutes in
each rate period are calculated and the results for each rate period are totaled to

. obtain the total message charge. If the calculation results in a fractional charge,

the amount will be rounded up to the higher cent. .

ISSUE DATE: April 6,2009

ISSUED BY:

EFFECTIVE DATE: May 6, 2009
Alex Gertsburg, Corporate Secretary of
The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
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ARIZONA CC TARIFF NO. 1
4.7 Payphone Dial Around Surcharge

4.8

4.9

A dial around surcharge of $.60 per call will be added to any completed intrastate toll
access code and subscriber toll-free 800/888 type calls placed from a public or semi-
public payphone.

Universal Service Fund Assessment & Presubscribed Interexchange Carrier Charge

The Customer will be assessed 2 monthly Universal Service Fund Contribution charge on
all telecommunications services, which in no event shall be less than the prevailing
contribution percentage rate charged the Company on intrastate traffic by the Universal
Service Administrative Company (or any Successor) or any state agency or its
administrator. A Presubscribed Interexchange Carrier Charge ("PICC") applies on a
monthly basis to all Customer monthly bills at the prevailing rate.

Carrier Cost Recovery Charge
Tn order to recover costs the Company incurs with regard to TeleRelay service, National

Number Portability and Federal Regulatory fees, a $.99 monthly surcharge will be
assessed per account per month. This surcharge will appear as a separate line item on
your invoice.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6,2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LL.C, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
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ARIZONA CC TARIFF NO. 1

SECTION 5 - MINIMUM/MAXIMUM RATES

I A A A i A A A ]

5.1 1+ Dialing
$0.04 per minute Minimum
* $0.25 per minute Maximum

5;2 Toll-Free Service

$0.04 per minute Minimum : ' ' |

$0.25 per minute Maximum . |
\
|
\
|
|

53 Travel Cards

$0.04 per minute Minimum

$0.25 per minute Maximum

54 Directory Assistance
$0.50 Minimum

$1.50 Maximum
55 Payphone Dial Around Surcharge
$0.35 Minimum

$0.60 Maximum

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of
The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
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Arizona
LOCAL EXCHANGE TELECOMMUNICATIONS SERVICES TARIFF
OF

Broadvox-CLEC, LL.C

This tariff contains the descriptions, regulations, and rates applicable to the provision of local exchange

telecommunications services provided by Broadvox-CLEC, LLC with principal offices at1228 Euclid Avenue, Suite

390, Cleveland, Ohio 44115 for services furnished within the State of Arizona. This tariff is on file with the Arizona

Corporation Commission, and copies may be inspected, during normal business hours, at the Company's principal .
place of business.

Issued: April 6, 2009 Effective: May 6, 2009
Issued by: Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
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EXPLANATION OF SYMBOLS, REFERENCE
MARKS, AND ABBREVIATIONS OF TECHNICAL
TERMS USED IN THIS TARIFF

The following symbols shall be used in this tariff for the purpose indicated below:

©) To signify changed regulation.

®) To signify discontinued rate or regulation.

a To signify increased rate.

™) To signify a move in the location of text.

™) To signify new rate or regulation.

(R)  To signify reduced rate.

o) To signify reissued matter.

¢y To signify a change in text but no change in rate or regulation.
Issued: April 6, 2009 _ Effective: May 6, 2009
Issued by: Alex Gertsburg '

Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390 :
Cleveland, Ohio 44115
—
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APPLICATION OF TARIFF

This tariff sets forth the service offerings, rates, terms and conditions applicable to the furnishing of intrastate end-
user local exchange communications services by Broadvox-CLEC, LLC, hereinafter referred to as the Company, to
Customers within the state of Arizona. Broadvox-CLEC's services are furnished subject to the availability of
facilities and subject to the terms and conditions set forth herein.

This tariff is on file with the Arizona Corporation Commission. In addition, this tariff is available for review at the
main office of Broadvox-CLEC, LLC at1228 Euclid Avenue, Suite 390, Cleveland, Ohio 44115.

Issued: April 6, 2009 ‘ Effective: May 6, 2009
Issued by: Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LL.C, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115

’
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TARIFF FORMAT

Page Numbering - Page numbers appear in the upper right comer of the page. Pages are numbered
sequentially. However, new pages are occasionally added to the tariff When a new page is added between
pages already in effect, a decimal is added. For example, a new page added between pages 14 and 15 would
be 14.1.

Page Revision Numbers - Revision numbers also appear in the upper right comer of each page. These
numbers are used to determine the most current page version on file with the Commission. For example,
the 4th revised Page 14 cancels the 3rd revised Page 14. Because of various suspension periods, deferrals,
etc., the most current page number on file with the Commission is not always the tariff page in effect.
Consult the Check Sheet for the page currently in effect.

Paragraph Numbering Sequence - There are nine levels of paragraph coding. Each level of coding is
subservient to its next higher level: . :

2.

2.1.

2.1.1.

2.1.1.A.

2.1.1AL
2.1.1.A.1.@a).
2.1.1.A.1.(a).L
2.1.1.A.1.(a).L.G).
2.1.1.A.1.(a).1G).(1).

Check Sheets - When a tariff filing is made with the Commission, an updated Check Sheet accompanies
the tariff filing. The Check Sheet lists the pages contained in the tariff, with a cross reference to the current
revision number.. When new pages are added, the Check Sheet is changed to reflect the revision. All
revisions made in a given filing are designated by an asterisk (*). There will be no other symbols used on
this page if these are the only changes made to it (i.e., the format, etc. remain the same, just revised revision
levels on some pages.) The tariff user should refer to the latest Check Sheet to find out if a particular page
is the most current on file with the Commission.

Issued: April 6, 2009 Effective: May 6, 2009
Issued by: Alex Gertsburg

Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115

#
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SECTION 1.0 - DEFINITIONS

Access Line - An arrangement from a local exchange telephone company or other common carrier, using either
dedicated or switched access, which connects a Customer's location to Carrier's location or switching center.

Account - A Company accounting category containing up to two (2) residential local exchange access lines billed to
the same Customer at the same address. The second or non-primary local exchange access line will share any call
allowance of the primary local exchange access line. The second or non-primary local exchange access line
therefore will not be provisioned to include a separate call allowance structure. No features are included with the
second or non-primary local exchange access line.

Account Codes - Permits Centrex Stations and attendants to dial an account code number of up m eight digits. For
use when placing calls over facilities arranged for Automatic Message Accounting (AMA) recording. The account

or project number must be input prior to dialing the called number.

Advance Payment - Part or all of a payment required before the start of service.

Authorization Code - A numerical code, one or more of which may be assigned to a Custonier, to enable Carrier to
identify the origin of service of the Customer so it may rate and bill the call. All anthorization codes shall be the sole .
property of Carrier and no Customer shall have any property or other right or interest in the use of any particular
authorization code. Automatic numbering identification (ANI) may be used as or in connection with the

authorization code. -

Authorized User - A person, firm or corporation authorized by the Customer to be an end-user of the service of the
Customer.

Automatic Numbering Identification (ANI) - A type of signaling provided by a local exchange telephone
company which automatically identifies the local exchange line from which a call originates.

Commission - Arizona Corporation Commission.
Common Carrier - An authorized company or entity providing telecommunications services to the public
Company -Broadvox-CLEC, LLC, the issuer of this tariff.

Customer - The person, firm or corporation that orders service and is responsible for the payment of charges and
compliance with the terms and conditions of this tariff.

Customer Premises - A location'designéted By the Customer for the purposes of connecting to the Company'’s
services. :

Customer Terminal Equipment - Terminal equipment provided by the Customer.

Issued: April 6, 2009 Effective: May 6, 2009
Issued by: ‘ Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115

—.—
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SECTION 1.0 - DEFINITIONS, (CONT'D.)
Deposit - Refers to a cash or equivalent of cash security held as a gﬁarantee for payment of the charges.

End Office - The LEC switc'hing. system office or serving wire center where Customer station loops are terminated
for purposes of interconnection to each other and/or to trunks.

Equal Access - A form of dialed access provided by local exchange companies whereby interexchange calls dialed
by the Customer are automatically routed to the Company's network. Presubscribed Customers may also route
interexchange calls to the Company's network by dialing an access code supplied by the Company.

Exchange Telephone Company or Telephone Company - Denotes any individual, partnership, association, joint-
stock company, trust, or corporation authorized by the appropriate regulatory bodies to engage in providing public
switched communication service throughout an exchange area, and between exchange areas within the LATA.

ICB - Individual Case Basis.
IXC or Interexchange Carrier- A long distance telecommunications services provider.

Interruption - The inability to complete calls due to equipment matfunctions or human errors. Interruption shall not
include, and no allowance shall be given for service difficulties such as slow dial tone, circuits busy or other
network and/or switching capability shortages. Nor shall Interruption include the failure of any service or facilities
provided by a common carrier or other entity other than the Carrier. Any Interruption allowance provided within this
Tariff by Carrier shall not apply where service is interrupted by the negligence or willful act of the Customer, or
where the Carrier, pursuant to the terms of this Tariff, terminates service because of non-payment of bills, unlawful
or improper use of the Carrier's facilities or service, or any other reason covered by this Tariff or by applicable law.

LATA - A Local Access and Transport Area established pursuant to the Modification of Final Judgment entered by
the United States District Court for the District of Columbia in Civil Action No. 82-0192; or any other geographic
area designated as a LATA in the National Exchange Carrier Association, Inc. Tariff F.C.C. No. 4, or its successor

tariff{s).

LEC - Local Exchange Company refers to the dominant, monopoly local telephone company in the area also served
by the Company. -

Issued: April 6, 2009 Effective: May 6, 2009
Issued by: . Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
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SECTION 1.0 - DEFINITIONS, (CONT'D.)

Monthly Recurring Charges - The monthly charges to the Customer for services, facilities and equipment, which
continue for the agreed upon duration of the service.

MOU - Minutes of Use.

NECA - National Exchange Carriers Association.

_Non-Recurring Charge ("NRC") - The initial charge, usually assessed on a one-time basis, to injtiate and establish
service.

PBX - Private Branch Exchange
PIN - Personal Identification Number. See Authorization Code.
Point of Presence (""POP") - Point of Presence

Recurring Charges - Monthly charges to the Customer for services, and equipment, which continues for the agreed
upon duration of the service.

Service - Any means of service offered herein or any combination thereof.

Service Order - The written request for Company services executed by the Customer and the Company in the
format devised by the Company. The signing of a Service Order Form by the Customer and acceptance by the
Company initiates the respective obligations of the parties as set forth therein and pursuant to this tariff.

Serving Wire Center - A specified geographic point from which the vertical and horizontal coordinate is used in
calculation of airline mileage.

Shared Tnbound Calls - Refers to calls that are terminated via the Customer's Company-provided local exchange
line. '

Shared Outbound Calls - Refers to calls in Feature Group (FGD) exchanges whereby the Customer's local
telephone lines are presubscribed by the Company to the Company's outbound service such that "1 + 10-digit
number” calls are automatically routed to the Company's or an IXC's network. Calls to stations within the
Customer's LATA may be placed by dialing "10XXX" or "101XXXX" with 1 + 10-digit number."

Issued: April 6, 2009 :
Issued by: Alex Gertsburg
' Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Fuclid Avenue, Suite 390
Cleveland, Ohio 44115

Effective: May 6, 2009
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SECTION 1.0 - DEFINITIONS, (CONT'D.)

Station - The network control signaling unit and any other equipment provided at the Customer's premises which
enables the Customer to establish communications connections and to effect communications through such
connections.

Subscriber - The person, firm, partnership, corporation, or other entity who orders telecommunications service from
Broadvox-CLEC. Service may be ordered by, or on behalf of, those who own, lease or otherwise manage the pay
telephone, PBX, or other switch vehicle from which an End User places a call utilizing the services of the Company.
Switched Access Origination/Termination - Where access between the Customer and the interexchange carrier is -
provided on local exchange company Feature Group circuits and the connection to the Customer is a LED-provided
business or residential access line. The cost of switched Feature Group access is billed to the interexchange carrier.

Terminal Equipment - Any telecommunications equipment other than the transmission or receiving equipment
installed at a Company location.

Usage Charges - Charges for minutes or messages traversing over local exchange facilities.

User or End User - A Customer, Joint User, or any other person authorized by a Customer to use service provided

under this tariff.
Issued: April 6, 2009 ' Effective: May 6, 2009
Issued by: : Alex Gertsburg
Cotporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
—
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SECTION 2.0 - REGULATIONS
2.1 Undertaking of the Company .
2.1.1  Scope

The Company undertakes to furnish communications service pursuant to the terms of this tariff in
comnection with one-way and/or two-way information transmission between points within the state
- of Arizona. . :

The Company is responsible under this tariff only for the services and facilities provided
hereunder, and it assumes no responsibility for any service provided by any other entity that
purchases access to the Company network in order to originate or terminate its own services, or to
communicate with its own customers.

2.1.2  Shortage of Equipment or Facilities

2.1.2.A. The Company reserves the right to limit or to allocate the use of existing facilities, or of
additional facilities offered by the Company, when necessary because of lack of facilities,
or due to some other cause beyond the Company's control.

2.1.2.B. The furnishing of service under this tariff is subject to the availability on a continuing
basis of all the necessary facilities and is limited to the capacity of the Company's
facilities as well as facilities the Company may obtain from other carriers to fumish
service from time to time as required at the sole discretion of the Company.

Issued: April 6, 2009 Effective: May 6, 2009
Issued by: Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.1 Undertaking of the Company, (Cont'd.)

2.1.3 Terms and Conditions

2.13.A.

2.13.B.

2.13.C.

Service is provided on the basis of a minimum period of at least thirty (30) days, 24-
hours per day. For the purpose of computing charges in this tariff, a month is considered
to have 30 days. .

Except as otherwise stated in this tariff, Customers may be required to enter into written
service orders which shall contain or reference a specific description of the service
ordered, the rates to be charged, the duration of the services, and the terms and conditions
in this tariff, Customers will also be required to execute any other documents as may be
reasonably requested by the Company.

At the expiration of the initial term specified in each Service Order, or in any extension
thereof, service shall continue on a month-to-month basis at the then current rates unless
terminated by either party upon notice. Any termination shall not relieve the Customer of

_ its obligation to pay any charges incurred under the service order and this tariff prior to

2.1.3.D.

2.1.3.E.

2.13.F.

termination. The rights and obligations which by their nature extend beyond the
termination of the term of the service order shall survive such termination.

In any action between the parties to enforce any provision of this tariff, the prevailing
party shall be entitled to recover its legal fees and court costs from the non-prevailing
party in addition to other relief a court may award.

Service may be terminated upon written notice to the Customer if:

2.1.3.E.1 the Customer is using the service in violation of this tariff; or

2.1.3.E.2 the Customer is using the service in violation of the law.

This tariff shall be interpreted and governed by the laws of the state of Arizona regardless

“of its choice of laws provision.

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009
Alex Gertsburg

Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Obio 441 15
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SECTION 2.0 - REGULATIONS, (CONT'D.)
2.1 Undertaking of the Company, (Cont'd.)

2.1.3 Terms and Conditions, (Cont'd.)

2.1.3.G. Any other Telephone Company may not interfere with the right of any person or entity to
obtain service directly from the Company. No person or entity shall be required to make
any payment, incur any penalty, monetary or otherwise, or purchase any services in order
to have the right to obtain service directly from the Company.

2.1.3.H. To the extent that either the Company or any other telephone company exercises control
over available cable pairs, conduit, duct space, raceways, or other facilities needed by the
other to reach a person or entity, the party exercising such control shall make them
available to the other on terms equivalent to those under which the Company makes
similar facilities under its control available to its customers. At the reasonable request of
either party, the Company and the other telephone company shall join the attempt to
obtain from the owner of the property access for the other party to serve a person or
entity.

Issued: April 6, 2009 Effective: May 6, 2009
Issued by: Alex Gertsburg .
Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
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2.14.A,

2.14.B.

2.14.C.

SECTION 2.0 - REGULATIONS, (CONT'D.)

21 Undertaking of the Company, (Cont'd.)

2.1.4  Limitations on Liability

Except as otherwise stated in this section, the liability of the Company for damages
arising out of either: (1) the furnishing of its services, including but not limited to
mistakes, omissions, interruptions, delays, or errofs, or other defects, representations, or
use of these services or (2) the failure to furnish its service, whether caused by acts or
omission, shall be limited to the extension of allowances to the Customer for
interruptions in service as set forth in Section 2.6. .

Except for the extension of allowances to the Customer for interruptions in service as set
forth in Section 2.6, the Company shall not be liable to a Customer or third party for any
direct, indirect, special, incidental, reliance, consequential, exemplary or punitive
damages, including, but not limited to, loss of revenue or profits, for any reason
whatsoever, including, but not limited to, any act or omission, failure to perform, delay,
interruption, failure to provide any service or any failure in or breakdown of facilities
associated with the service.

The liability of the Company for errors in billing that result in overpayment by the
Customer shall be limited to a credit equal to the dollar amount erroneously billed or, in
the event that payment has been made and service has been discontinued, to a refund of
the amount erroneously billed.

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009
Alex Gertsburg

Cbrporate Secretary of The Broadvox Holding Company, LL.C, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.1 Undertaking of the Company, (Cont'd.)

2.1.4 Limitations on Liability, (Cont'd.)

2.1.4.D. The Company shall be indemnified and saved harmless by the Customer from and against

all loss, liability, damage and expense, including reasonable counsel fees, due to:

2.1.4.D.1 Any act or omission of: (a) the Customer, (b) any other entity furnishing
service, equipment or facilities for use in conjunction with services or facilities
provided by the Company; or (c) common carriers or warehousemen, except as
contracted by the Company; : ’

2.1.4.D.2 Any delay or failure of performance or equipment due to causes beyond the
Company's control, including but not limited to, acts of God, fires, floods,
earthquakes, hurricanes, or other catastrophes; national emergencies,
insurrections, riots, wars or other civil commotions; strikes, lockouts, work
stoppages or other labor difficulties; criminal actions taken against the
Company; unavailability, failure or malfunction of equipment or facilities
provided by the Customer or third parties; and any law, order, regulation or
other action of any governing authority or agency thereof;

2.1.4.D.3 Any unlawful or unauthorized use of the Company's facilities and services;

2.1.4.D.4 Libel, slander, invasion of privacy or infringement of patents, trade secrets, or
copyrights arising from or in connection with the material transmitted by
means of Company-provided facilities or services; or by means of the
combination of Company-provided facilities or services;

2.1.4.D.5 Breach in the privacy or securit); of communications transmitted over the
Company's facilities; :

Issued: April 6, 2009
Issued by:

Effective: May 6, 2009
Alex Gertsburg

Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
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SECTION 2.0 - REGULATIONS, (CONT'D.)
2.1 Undertaking of the Company, (Cont'd.)
i . 2.14 Limitations on Liability, (Cont'd.)

2.1.4.D. (Cont'd.)

2.14D6 Changes in any of the facilities, operations or procedures of the
Company that render any equipment, facilities or services provided by
the Customer obsolete, or require modification or alteration of such
equipment, facilities or services, or otherwise affect their use or
performance, except where reasonable notice is required by the
Company and is not provided to the Customer, in which event the
Company's liability is limited as set forth in paragraph A. of this
Subsection 2.1.4. -

2.1.4.D.7 Defacement of or damage to Customer premises resulting from the
furnishing of services or equipment on such premises or the installation
or removal thereof;

2.14D.8 Injury to property or injury or death to persons, including claims for

payments made under Workers' Compensation law or under any plan
for employee disability or death benefits, arising out of, or caused by,
~ any act or omission of the Custoiner, or the construction, installation,
" maintenance, presence, use or removal of the Customer's facilities or
equipment connected, or to be connected to the Company's facilities;

2.14D9 Any noncompletion of calls due to network busy conditions;

2.14.D.10 Any calls not actually attempted to be completed during any period that
service is unavailable;

2.14.D.11 And any other claim resulting from any.act or omission of the
Customer or patron(s) of the Customer relating to the use of the
Company's services or facilities.
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SECTION 2.0 - REGULATIONS, (CONT'D.)

21 Undertaking of the Company, (Cont'd.)

2.1.4 Limitations on Liability, (Cont'd.)

2.1.4.E. The Company does not guarantee nor make any warranty with respect to installations _

provided by it for use in an explosive atmosphere.

2.1.4.F. The Company makes no warranties or representations, EXPRESS OR IMPLIED, either

in fact or by operation of law, statutory or otherwise, including warranties of
merchantability or fitness for a particular use, except those expressly set forth herein.

2.1.4.G. Failure by the Company to assert its rights pursuant to one provision of this rate sheet

does not preclude the Company from asserting its rights under other provisions.

2.1.4.H. Directory Errors - In the absence of gross negligence or willful misconduct, no liability

for damages arising from errors or mistakes in or omissions of directory listings, or errors
or mistakes in or omissions of listing obtainable from the directory assistance operator,
including errors in the reporting thereof, shall attach to the Company. An allowance for
errors or mistakes in or omissions of published directory listings or for errors or mistakes
in or omissions of listing obtainable from the directory assistance operator shall be at the
monthly tariff rate for each listing, or in the case of a free or no-charge directory listing,
credit shall equal two times the monthly tariff rate for an additional listing, for the life of
the directory or the charge period during which the error, mistake or omission occurs.
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SECTION 2.0 - REGULATIONS, (CONT'D.)
21 Undertaking of the Company, (Cont'd.)
2.1.4 Limitations on Liability, (Cent'd.) v
2.1.4.1. With respect to Emergency Number 911 Service:

2.1.4.1.1 This service is offered solely as an aid in handling assistance calls in connection
with fire, police and other emergencies. The Company is not responsible for any
losses, claims, demands, suits or any liability whatsoever, whether suffered,
made instituted or asserted by the Customer or by any other party or person for
any personal injury or death of any person or persons, and for any loss, damage
or destruction of any property, whether owned by the Customer or others, . -
caused or claimed to have been caused by: (1) mistakes, omissions,
interruptions, delays, errors or other defects in the provision of service, or Q@
installation, operation, failure to operate, maintenance, removal, presence,
condition, local or use of any equipment and facilities furnishing this service.

2.1.4.1.2 Neither is the Company responsible for any infringement, nor invasion of the
right of privacy of any person or persons, caused or claimed to have been caused
directly or indirectly, by the installation, operation, failure to operate,
maintenance, removal, presence, condition, occasion or use of emergency 911
service features and the equipment associated therewith, or by any services
furnished by the Company, including, but not limited to the identification of the
telephone number, address or name associated with the telephone used by the
party or parties accessing emergency 911 service, and which arise out of the
negligence or other wrongful act of the Company, the Customer, its users,
agencies or municipalities, or the employees or agents of any one of them.

Issued: April 6, 2009 : Effective: May 6, 2009
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.1 Undertaking of the Company, (Cont'd.)
2.1.4 Limitations on Liability, (Cent'd.)

2.1.41 With respect to Emergency Number 911 Service, (Cont'd.)

2.1.4.1.3 When a Customer with a nonpublished telephone number, as defined herein,
places a call to the emergency 911 service, the Company will release the name
and address of the calling party, where such information can be determined, to
the appropriate local governmental authority responsible for emergency 911
service upon request of such governmental authority. By subscribing to service
under this rate sheet, the Customer acknowledges and agrees with the release of
information as described above.

2.1.5 Notification of Service-Affecting Activities

The Company will provide the Customer reasonable notification of service-affecting activities that
may occur in normal operation of its business. Such activities may include, but are not limited to,

. equipment or facilities additions, removals or rearrangements and routine preventative
maintenance. Generally, such activities are not specific to an individual Customer but affect many
Customers' services. No specific advance notification period is applicable to all service activities.
The Company will work cooperatively with the Customer to determine the reasonable notification
requirements. With some emergency or unplanned service-affecting conditions, such as an outage
resulting from cable damage, notification to the Customer may not be possible.
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SECTION 2.0 - REGULATIONS, (CONT'D.)

21 Undertaking of the Company, (Cont'd.)

2.1.6  Provision of Equipment and Facilities

2.1.6.A.

2.1.6.B.

2.1.6.C.

2.1.6.D.

2.1.6.E.

The Company shall use reasonable efforts to make available services to a Customer on or
before a particular date, subject to the provisions of and compliance by the Customer
with, the regulations contained in this tariff. The Company does not guarantee availability
by any such date and shall not be liable for any delays in commencing service to any
Customer. :

The Company shall use reasonable efforts to maintain only the facilities and equipment
that it furnishes to the Customer. The Customer may not, nor may the Customer permit
others to, rearrange, disconnect, remove, attempt to repair, or otherwise interfere with any
of the facilities or equipment installed by the Company, except upon the written consent
of the Company. .

The Company may substitute, change or rearrange any equipment or facility at any time
and from time to time, but shail not thereby alter the technical parameters of the service
provided the Customer.

Equipment the Company provides or installs at the Customer Premises for use in
connection with the services the Company offers shall not be used for any purpose other
than that for which it was provided.

The Customer shall be responsible for the payment of service charges as set forth herein
for visits by the Company's agents or employees to the Premises of the Customer when
the service difficulty or trouble report results from the use of equipment or facilities
provided by any party other than the Company, including but not limited to the Customer.
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SECTION 2.0 - REGULATIONS, (CONT'D.)
2.1 Undertaking of the Company, (Cont'd.)

2.1.6  Provision of Equipment and Facilities, (Cont'd.)

2.1.6.F. The Company shall not be responsible for the installation, operation, or maintenance of
any Customer-provided communications equipment. Where such equipment is connected
to the facilities furnished pursuant to this tariff, the responsibility of the Company shall
be limited to the furnishing of facilities offered under this tariff and to the maintenance
and operation of such facilities. Subject to this responsibility, the Company shall not be
responsible for:

Q) the transmission of signals by Customer-provided equipment or for the quality
of, or defects in, such transmission; or

Q) the reception of signals by Customer-provided equipment.
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.1 Undertaking of the Company, (Cont'd.)

2.1.7

2.1.3

2.1.9

Q@ ®» B v

Non-routine Installation

At the Customer's request, installation and/or maintenance may be performéd outside the
Company's regular business hours or in hazardous locations. In such cases, charges based on cost
of the actual labor, material, or other costs incurred by or charged to the Company will apply. If
installation is started during regular business hours but, at the Customer's request, extends beyond
regular business hours into time periods including, but not limited to, weekends, holidays, and/or
night hours, additional charges may apply.

Special Construction

Subject to the agreement of the Company and to all of the regulations contained in this tariff,
special construction of facilities may be undertaken on a reasonable efforts basis at the request of
the Customer. Special construction is that construction undertaken:

A. where facilities are not presently available, and there is no other requirement for the
facilities so constructed;

B. of a type other than that which the Company would normally utilize in the furnishing of
its services;

C. over a route other than that which the Company would normally utilize in the furnishing
of its services;

in a quantity greater than that which the Company would normally construct;
on an expedited basis;
on a temporary basis until permanent facilities are available;

involving abnormal costs; or

]

. in advance of its normal construction.
Ownership of Facilities

Title to all facilities provided in accordance with this rate sheet remains in the Company, its
partners, agents, contractors or suppliers.
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SECTION 2.0 - REGULATIONS, (CONT'D.) -

2.2 Prohibited Uses

2.2.1  The services the Company offers shall not be used for any unlawful purpose or for any use as to
which the Customer has not obtained all required governmental approvals, authorizations,
licenses, consents and permits.

222  The Company may require applicants for service who intend to use the Company's offerings for
resale and/or for shared use to file a letter with the Company confirming that their use of the
Company's offerings complies with relevant laws and Commission regulations, policies, orders,
and decisions. :

223  The Company may block any signals being transmitted over its Network by Customers which
cause interference to the Company or other users. Customer shall be relieved of all obligations to
make payments for charges relating to any blocked Service and shall indemnify the Company for
any claim, judgment or liability resulting from such blockage.

2.2.4 A customer, joint user, or authorized user may not assign, or transfer in any manner, the service or
any rights associated with the service without the written consent of the Company. The Company
will permit a Customer to transfer its existing service to another entity if the existing Customer has
paid all charges owed to the Company for regulated communications services. Such a transfer will
be treated as a disconnection of existing service and installation of new service, and non-recurring
installation charges as stated in this tariff will apply.
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SECTION. 2.0 - REGULATIONS, (CONT'D.)

23 Obligations of the Customer

23.1

General

The Customer is responsible for making proper application for service; placing any necessary
order, complying with tariff regulations; payment of charges for services provided. Specific
Customer responsibilities include, but are not limited to the following:

A.

B.

the payment of all applicable charges pursuant to ﬂn’s tariff;

damage to or loss of the Company's facilities or equipment caused by the acts or
omissions of the Customer; or the noncompliance by the Customer, with these
regulations; or by fire or theft or other casualty on the Customer Premises, unless caused
by the negligence or willful misconduct of the employees or agents of the Company;

providing at no charge, as specified from time to time by the Company, any needed
personnel, equipment space and power to operate Company facilities and equipment
installed on the premises of the Customer, and the level of heating and air conditioning
necessary to maintain the proper operating environment on such premises;

obtaining, maintaining, and otherwise having full responsibility for all rights-of-way and
conduits necessary for installation of fiber optic cable and associated equipment used to
provide Communication Services to the Customer from the cable building entrance or
property line to the location of the equipment space described in 2.3.1(C.) Any and all
costs associated with obtaining and maintaining the rights-of-way described herein,
including the costs of altering the structure to permit installation of the Company-
provided facilities, shall be borne entirely by, or may be charged by the Company to, the
Customer. The Company may require the Customer to demonstrate its compliance with
this section prior to accepting an order for service;
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SECTION 2.0 - REGULATIONS, (CONT'D.)
2.3 Obligations of the Customer, (Cont'd.)
23.1 General, (Cont'd.)

E. providing a safe place to work and complying with all laws and regulations regarding the
working conditions on the premises at which Company employees and agents shall be
installing or maintaining the Company's facilities and equipment. The Customer may be
required to install and maintain Company facilities and equipment within a hazardous
area if, in the Company's opinion, injury or damage to the Company's employees or
property might result from installation or maintenance by the Company. The Customer
shall be responsible for identifying, monitoring, removing and disposing of any
hazardous material (e.g. asbestos) prior to any construction or installation work;

F. complying with all laws and regulations applicable to, and obtaining all consents,
approvals, licenses and permits as may be required with respect to, the location of
Company facilities and equipment in any Customer premises or the rights-of-way for
which Customer is responsible under Section 2.3.1D.; and granting or obtaining
permission for Company agents or employees to enter the premises of the Customer at
any time for the purpose of installing, inspecting, maintaining, repairing, or upon
termination of service as stated herein, removing the facilities or equipment of the
Company;

G. not creating, or allowing to be placed, any liens or other encumbrances on the Company's
equipment or facilities; and

H. making Company facilities and equipment available periodically for maintenance
purposes at a time agreeable to both the Company and the Customer. No allowance will
be made for the period during which service is interrupted for such purposes.
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.3 Obligations of the Customer, (Cont'd.)

2.3.2  Liability of the Customer A

A.

The Customer will be liable for damages to the facilities of the Company and for all
incidental and consequential damages caused by the negligent or intentional acts or
omissions of the Customer, its officers, employees, agents, invites, or contractors where
such acts or omissions are not the direct result of the Company's negligence or intentional
misconduct. '

To the extent caused by any negligent or intentional act of the Customer as described in
A., preceding, the Customer shall indemnify, defend and hold harmless the Company
from and against all claims, actions, damages, liabilities, costs and expenses, including
reasonable attorneys' fees, for (1) any loss, destruction or damage to property of any third
party, and (2) any liability incurred by the Company to any third party pursuant to this or

" any other rate sheet of the Company, or otherwise, for any interruption of, interference to,

or other defect in any service provided by the Company to such third party.

The Customer shall not assert any claim against any other Customer or user of the
Company's services for damages resuiting in whole or in part from or arising in
connection with the furnishing of service under this rate sheet including but not limited to
mistakes, omissions, interruptions, delays, errors or other defects or misrepresentations,
whether or not such other Customer or user contributed in any way to the occurrence of
the damages, unless such damages were caused solely by the negligent or intentional act
or omission of the other Customer or user and not by any act or omission of the -
Company. Nothing in this rate sheet is intended either to limit or to expand Customer's
right to assert any claims against third parties for damages of any nature other than those
described in the preceding sentence.
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SECTION 2.0 - REGULATIONS, (CONT'D.)

24 Customer Equipment and Channels
24.1  General

A User may transmit or receive information or signals via the facilities of the Company. The
Company's services are designed primarily for the transmission of voice-grade telephonic signals,
except as otherwise stated in this tariff. A User may transmit any form of signal that is compatible
with the Company's equipment, but the Company does not guarantee that its services will be
suitable for purposes other than voice-grade telephonic communication except as specifically
stated in this tariff.

24.2  Station Equipment

A, Terminal equipment on the User's Premises and the electric power consumed by such
equipment shall be provided by and maintained at the expense of the User. The User is
responsible for the provision of wiring or cable to connect its terminal equipment to the
Company Point of Connection.

B. The Customer is responsible for ensuring that Customer-provided equipment connected
to Company equipment and facilities is compatible with such equipment and facilities.
The magnitude and character of the voltages and currents impressed on Company-
provided equipment and wiring by the connection, operation, or maintenance of such
equipment and wiring shall be such as not to cause damage to the Company-provided
equipment and wiring or injury to the Company's employees or to other persons. Any
additional protective equipment required to prevent such damage or injury shall be
provided by the Company at the Customer's expense, subject to prior Customer approval
of the equipment expense.
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SECTION 2.0 - REGULATIONS, (CONT'D.)

24 Customer Equipment and Channels, (Cont'd.)

2.43 Interconnection of Facilities

A,

Any special interface equipment necessary to achieve compatibility between the facilities
and equipment of the Company used for furnishing Communication Services and the
channels, facilities, or equipment of others shall be provided at the Customer's expense.

Communication Services may be connected to the services or facilities of other
communications carriers only when authorized by, and in accordance with, the terms and
conditions of the tariffs of the other communications carriers that are applicable to such
connections. : :

Facilities furnished under this tariff may be connected to Customer-provided terminal
equipment in accordance with the provisions of this tariff. All such terminal equipment
shall be registered by the Federal Communications Commission pursuant to Part 68 of
Title 47, Code of Federal Regulations; and all User-provided wiring shall be installed and
maintained in compliance with those regulations.

Users may interconnect communications facilities that are used in whole or in part for
interstate communications to services provided under this tariff only to the extent that the
user is an is "End User", as defined in Section 69.2(m), Title 47, Code of Federal
Regulations (1992 edition).
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2.4 Customer Equipment and Channels, (Cont'd.)

244 Inspections

A,

Upon suitable notification to the Customer, and at a reasonable time, the Company may
make such tests and inspections as may be necessary to determine that the Customer is
complying with the requirements set forth in Section 2.4.2A. for the installation,
operation, and maintenance of Customer-provided facilities, equipment, and wiring in the
connection of Customer-provided facilities and equipment to Company-owned facilities
and equipment.

If the protective requirements for Customer-provided equipment are not being complied
with, the Company may take such action as it deems necessary to protect its facilities,
equipment, and personnel. The Company will notify the Customer promptly if there is

any need for further corrective action. Within ten days of receiving this notice, the
Customer must take this corrective action and notify the Company of the action taken. If
the Customer fails to do this, the Company may take whatever additional action is

deemed necessary, including the suspension of service, to protect its facilities, equipment
and personnel from harm. :
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SECTION 2.0 - REGULATIONS, (CONT'D.)
25 Payment Arrangements
2,51 Payment for Service

The Customer is responsible for the payment of all charges for facilities and services furnished by
the Company to the Customer and to all Authorized Users by the Customer, regardless of whether
those services are used by the Customer itself or are resold to or shared with other persons.

The Customer is responsible for payment of any sales, use, gross receipts, excise, access or other
local, state, federal and 911 taxes, charges or surcharges (however designated) (excluding taxes on
Company's net income) imposed on or based upon the provision, sale or use of Network Services.

The security of the Customer’s PIN is the responsibility of the Customer. All calls placed using a -
PIN shall be billed to and shall be the obligation of the Customer. The Customer shall not be
responsible for charges in connection with the unauthorized use of PINGs arising after the Customer
notifies the Company of the loss, theft, or other breach of security of such PINs. '

Customers will only be charged once, on either an interstate or intrastate basis, for amy
nonrecurring charges.

2.5.2 = Billing and Collection of Charges

The Customer is responsible for payment of all charges incurred by the Customer or other
Authorized Users for services and facilities furnished to the Customer by the Company.

A. Nonrecurring charges are due and payable within thirty (30) days after the invoice date,
unless otherwise agreed to in advance.

B. The Company shall present invoices for recurring charges monthly to the Customer, in
advance of the month in which service is provided, and Recurring Charges shall be due
and payable within thirty (30) days after the invoice date. When billing is based on
customer usage, charges will be billed monthly for the preceding billing periods.
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SECTION 2.0 - REGULATIONS, (CONT'D.)

25 Payment Arrangements, (Cont'd.)

2.5.2 Billing and Collection of Charges, (Cont'd.)

C.

When service does not begin on the first day of the month, or end on the last day of the -
month, the charge for the fraction of the month in which service was furnished will be
calculated on a pro rata basis. For this purpose, every month is considered to have thirty
(30) days. : :

Billing of the Customer by the Company will begin on the Service Commencement Date,
which is the first day following the date on which the Company notifies the Customer
that the service or facility is available for use, except that the Service Commencement
Date may be postponed by mutual agreement of the parties, or if the service or facility
does not conform to standards set forth in this tariff or the Service Order. Billing accrues
through and includes the day that the service, circuit, arrangement or component is
discontinued. '

If any portion of the payment is not received by the Company, or if any portion of the
payment is received by the Company in funds that are not immediately available, within
twenty (20) days of the mail date on the bill, then a late payment penalty shall be due the
Company. The late payment penalty shall be that portion of the payment not received by
the date due minus any charges billed as local taxes multiplied by 1.5%.

The Customer will be assessed a maximum charge of thirty-five ($35.00) for each check
or other payment type submitted by the Customer to the Company that a bank or financial
institution refuses to honor. See Section 10, Page 9 for current charges.

If service is disconnected by the Company in accordance with Section 2.5.6 following
and later restored, restoration of service will be subject to all applicable installation
charges.
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.5 Payment Arrangements, (Cont'd.)

2.5.3 Disputed Bills

A.

C.

In the event that a billing dispute occurs concerning any charges billed to the Customer
by the Company, the Company may require the Customer to pay the undisputed portion
of the bill to avoid discontinuance of service for non-payment. The Customer must '
submit a documented claim for the disputed amount, The Customer will submit all
documentation as may reasonably be required to support the claim. All claims must be
submitted to the Company within 90 days of receipt of billing for those services. If the
Customer does not submit a claim as stated above, the Customer waives all rights to
filing a claim thereafter.

Unless disputed the invoice shall be deemed to be correct and payable in full by the
Customer. If the Customer is unable to resolve any dispute with the Company, then the
Customer may file a complaint with the Arizona Corporation Commission, 1200 West
Washington Street, Phoenix, Arizona 85007.

If the dispute is resolved in favor of the Customer and the Customer has withheld the
disputed amount, no interest, credits or penalties will apply.

2.54 Advance Payments

The Company does not collect advance payments.
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SECTION 2.0 - REGULATIONS, (CONT'D.)
25 Payment Arrangements, (Cont'd.)

2,55 Deposits

A The Company does not collect deposits.
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SECTION 2.0 - REGULATIONS, (CONT'D.)
2.5 Payment Arrangements, (Cont'd.)

2.55 Reserved For Future Use
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25 Payment Arrangements, (Cont'd.)

2.5.6 Discontinuance of Service

‘A,

Upon nonpayment of any amounts owing to the Company, the Company may, by giving
five (5) days written notice to the Customer, discontinue or suspend service without
incurring any liability.

Upon violation of any of the other material terms or conditions for furnishing service the
Company may, by giving five (5) days written notice to the Customer, discontinue or
suspend service without incurring any liability if such violation continues during that
period. T '

Upon condemnation of any material portion of the facilities used by the Company to
provide service to a Customer or if a casualty renders all or any material portion of such
facilities inoperable beyond feasible repair, the Company, by notice to the Customer, may
discontinue or suspend service without incurring any liability.
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25 Payment Arrangements, (Cont'd.)

2.5.6 Discontinuance of Service, (Cont'd.)

Upon the Customer's insolvency, assignment for the benefit of creditors, filing for
bankruptcy or reorganization, or failing to discharge an involuntary petition within the
time permitted by law, the Company may immediately discontinue or suspend service
without incurring any liability.

Upon any governmental prohibition or required alteration of the services to be provided
or any violation of an applicable law or regulation, the Company may immediately
discontinue service without incurring any liability.

In the event of fraudulent use of the Company's network, the Company will discontinue
service without notice and/or seek legal recourse to recover all costs involved in
enforcement of this provision.

Upon the Company's discontinuance of service to the Customer under Section 2.5.6 A. or

2.5.6 B., the Company, in addition to all other remedies that may be available to the
Company at law or in equity or under any other provision of this tariff, may declare all
future monthly and other charges that would have been payable by the Customer during
the remainder of the term for which such services would have otherwise been provided to
the Customer to be immediately due and payable (discounted to present value at six
percent).

Without notice in the event of Customer use of equipment or services in such a manner as
to adversely affect the Company's service to others.

Without notice in the event of tampering with the equipment or services furnished by the
Company.
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SECTION 2.0 - REGULATIONS, (CONT'D.)
25 Payment Arrangements, (Cont'd.)
2.57 Cancellation of Application for Service

A. Applications for service cannot be canceled without the Company’s agreement. Where the
Company permits a Customer to cancel an application for service prior to the start of
service or prior to any special construction, no charges will be imposed except for those
specified below.

B. Where, prior to cancellation by the Customer, the Company incurs any expenses in v
installing the service or in preparing to install the service that it otherwise would not have
incurred, a charge equal to the costs incurred by the Company, less net salvage, shall
apply, but in no case shall this charge exceed the sum of the charge for the minimum
period of services ordered, including installation charges, and all charges others levy
against the Company that would have been chargeable to the Customer had service
commenced (all discounted to present value at six percent).

“C. Where the Company incurs any expense in connection with special construction, or
where special arrangements of facilities or equipment have begun, before the Company
receives a cancellation notice, a charge equal to the costs incurred by the Company, less
net salvage, applies. In such cases, the charge will be based on such elements as the cost
of the equipment, facilities, and material, the cost of installation, engineering, labor, and
supervision, general and administrative expense, other disbursements, depreciation,

_ maintenance, taxes, provision for return on investment, and any other costs associated
with the special construction or arrangements.

D. The special charges described in 2.5.7 A. through 2.5.7 C. will be calculated and applied
on a case-by-case basis.
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SECTION 2.0 - REGULATIONS, (CONT'D.)
' 25 Payment Arrangements, (Cont'd.)
| 2.5.8 Changes in Service Requested
If the Customer makes or requests material changes in circuit engineering, equipment
specifications, service parameters, premises locations, or otherwise materially modifies any

provision of the application for service, the Customer's installation fee shall be adjusted
accordingly.

Issued: April 6, 2009 Effective: May 6, 2009
Issued by: Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115




‘

BROADVOX-CLEC, LLC Arizona Tariff No. 2
Original Page 39

SECTION 2.0 - REGULATIONS, (CONT'D.)
2.6 Allowances for Interruptions in Service

Interruptions in service that are not due to the negligence of, or noncompliance with the provisions of this
tariff by, the Customer or the operation or maifunction of the facilities, power or equipment provided by the
Customer, will be credited to the Customer as set forth in 2.6.1 for the part of the service that the
interruption affects. ‘

2.6.1 General

A, A credit allowance will be given when service is interrupted, except as specified below.
A service is interrupted when it becomes inoperative to the Customer, e.g., the Customer
is unable to transmit or receive, because of a failure of a component furnished by the
Company under this rate sheet.

B. An interruption period begins when the Customer reports a service, facility or circuit to
be inoperative and, if necessary, releases it for testing and repair. An interruption period
ends when the service, facility or circuit is operative.
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.6 Allowances for Interruptions in Service, (Cont'd.)

2.6.1  General, (Cont'd.)

C.

If the Customer reports a service, facility or circuit to be interrupted but declines to
release it for testing and repair, or refuses access to its premises for test and repair by the
Company, the service, facility or circuit is considered to be impaired but not interrupted.
No credit allowances will be made for a service, facility or circuit considered by the
Company to be impaired.

The Customer shall be responsible for the payment of service charges as set forth herein
for visits by the Company's agents or employees to the premises of the Customer when
the service difficulty or trouble report results from the use of equipment or facilities:
provided by any party other than the Company, including but not limited to the Customer.

2.6.2 Limitations of Allowances

No credit allowance will be made for any interruption in service:

A.

B.

Due to the negligence of or noncompliance with the provisions of this rate sheet by any
person or entity other than the Company, including but not limited to the Customer;

Due to the failure of power, equipment, systems, connections or services not provided by
the Company;

Due to circumstances or causes beyond the reasonable conirol of the Company;

During any period in which the Company is not given full and free access to its facilities
and equipment for the purposes of investigating and correcting interruptions;

A service will not be deemed to be interrupted if a Customer continues to voluntarily
make use of the such service. If the service is interrupted, the Customer can get a service
credit, use another means of communications provided by the Company (pursuant to
Section 2.6.3), or utilize another service provider;
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.6 Allowances for Interruptions in Service, (Cont'd.)

2.6.2 Limitations of Allowances, (Cont'd.)

F.

G.

H.

During any period when the Customer has released service to the Company for
maintenance purposes or for implementation of a Customer order for a change in service
arrangements;

That occurs or continues due to the Customer's failure to authorize replacement of any
element of special construction; and

That was not reported to the Company within thirty (30) days of the date that service was
affected. '

2.63 Use of Another Means of Communications

If the Customer elects to use another means of communications during the period of interruption,
the Customer must pay the charges for the altemative service used.

2.6.4  Application of Credits for _Interruptions in Service

A.

Credits for interruptions in service that is provided and billed on a flat rate basis fora
minimum period of at least one month, beginning on the date that billing becomes
effective, shall in no event exceed an amount equivalent to the proportionate charge to
the Customer for the period of service during which the event that gave rise to the claim
for a credit occurred. A credit allowance is applied on a pro rata basis against the rates
specified hereunder and is dependent upon the length of the interruption. Only those
facilities on the interrupted portion of the circuit will receive a credit.

For calculating credit allowances, every month is considered to have thirty (30) days.
A credit allowance will be given for interruptions of thirty (30) minutes or more. Two or

more interruptions of fifteen (15) minutes or more during any one 24-hour period shall be
combined into one cumulative interruption.
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SECTION 2.0 - REGULATIONS, (CONT'D.)
2.6 Allowances for Interruptions iﬁ Service, (Cont'd.)
2.64  Application of Credits for Interruptions in Service, (Cont'd.)
D. Interruptions of 24 Hours or Less
Length of Interruption Amount of Service To Be Credited
Less than 30 minutes None

30 minutes up to but not including - 1/10 Day
3 bours

3 hours up to but not including 6 1/5 Day
) hours

6 hours up to but not including 9 2/5 Day

hours '

: 9 hours up to but not including 12 3/5 Day
! hours

12 hours up to but not including 15 4/5 Day
hours

15 hours up to but not including 24 One Day
hours

E. Interruptions Over 24 Hours and Less Than 72 Hours

Interruptions over 24 hours and less than 72 hours will be credited 1/5 day for each 3-
hour period or fraction thereof. No more than one full day’s credit will be allowed for any

period of 24 hours.

F. Interruptions Over 72 Hours

Interruptions over 72 hours will be credited 2 days for each full 24-hour period. No more
than thirty (30) days credit will be allowed for any one month period.
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SECTION 2.0 - REGULATIONS, (CONT'D.)
2.6 Allowances for Interruptions in Service, (Cont'd.)
| 2.6.5 Cancellation For Service Interruption

' Cancellation or termination for service interruption is permitted only if any circuit experiences a
‘ ' single continuous outage of 8 hours or more or cumulative service credits equaling 16 bours in a
continuous 12-month period. The right to cancel service under this provision applies only to the -
single circuit that has been subject to the outage or cumulative service credits.

2.7 Use of Customer's Service by Others
2.7.1  Joint Use Arrangements

Joint use arrangements will be permitted for all services provided under this tariff. From each joint
use arrangement, one member will be designated as the Customer responsible for the manner in
which the joint use of the service will be allocated. The Company will accept orders to start,
rearrange, relocate, or discontinue service only from the designated Customer. Without affecting
the Customer's ultimate responsibility for payment of all charges for the service, each joint user
shall be responsible for the payment of the charges billed to it.
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SECTION 2.0 - REGULATIONS, (CONT'D.)
Cancellation of Service/Termination Liability
If a Customer cancels a Service Order or terminates services before the completion of the term for any
reason whatsoever other than a service interruption (as defined in Section 2.6.1 above), the Customer
agrees to pay to the Company termination liability charges, as defined below. These charges shall become
due as of the effective date of the cancellation ot termination and be payable within the period, set forth in
Section 2.5.2. .
2.8.1 Termination Liability

The Customer's termination liability for cancellation of service shall be equal to:

A. all unpaid Non-Recurring charges reasonably expended by the Company to establish
service to the Customer; plus .

B. any disconnection, early cancellation or termination charges reasonably incurred and paid
to third parties by the Company on behalf of the Customer; plus

C. all Recurring Charges specified in the applicable Service Order Tariff for the balance of .
the then current term discounted at the prime rate announced in the Wall Street J ournal
on the third business day following the date of cancellation;

D. minus a reasonable allowance for costs avoided by the Company as a direct result of the
Customer's cancellation.

Transfers and Assignments

Neither the Company nor the Customer may assign or transfer its rights or duties in connection with the
services and facilities provided by the Company without the written consent of the other party, except that
the Company may assign its rights and duties: -

2.9.1 to any subsidiary, parent company or affiliate of the Company; or-

2.9.2 pursuant to any sale or transfer of substantially all the assets of the Company; or

2.93  pursuant to any financing, merger or reorganization of the Company.
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SECTION 2.0 - REGULATIONS, (CONT'D.)
2.10 Customer Liability for ﬁnauthorhed Use of the Network

Unauthorized use of the network occurs when a person or entity that does not have actual, apparent, or
implied authority to use the network, obtains the Company's services provided under this rate sheet.

2.10.1 Customer Liability for Fraud and Unauthorized Use of the Network

A, The Customer is liable for the unauthorized use of the network obtained through the
fraudulent use of a Company calling card, if such a card is offered by the Company, or an
accepted credit card, provided that the unauthorized use occurs before the Company has
been notified.

B. A Company calling card is a telephone calling card issued by the Company at the
Customer’s request, which enables the Customer or user(s) authorized by the Customer to
place calls over the Network and to have the charges for such calls billed to the
Customer's account. v

An accepted credit card is any credit card that a cardholder has requested or applied for
and received, or has signed, used, or authorized another person to use to obtain credit.
Any credit card issued as an renewal or substitute in accordance with this paragraph is an
accepted credit card when received by the cardholder.

C. The Customer must give the Company written or oral notice that an unauthorized use of a
Company calling card or an accepted credit card has occurred or may occur as a result of
loss, and/or theft.

D. The Customer is responsible for payment of all charges for calling card services
furnished 1o the Customer or to users authorized by the Customer to use service provided
under this rate sheet, unless due to the negligence of the Company. This responsibility is
not changed due to any use, misuse, or abuse of the Customer's service or Customer-
provided equipment by third parties, the Customer's employees, or the public.

Tﬁe liability of the Customer for unauthorized use of the Network by credit card fraud
will not exceed the lesser of fifty dollars ($50.00) or the amount of money, property,
labor, or services obtained by the unauthorized user before notification to the Company.
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SECTION 2.0 - REGULATIONS, (CONT'D.)
2.11 Notices and Communications

2.11.1 The Customer shall designate on the Service Order an address to which the Company shall mail or
deliver all notices and other communications, except that the Customer may also designate a
separate address to which the Company’s bills for service shall be mailed.

2.11.2 The Company shall designate on the Service Order an address to which the Customer shall mail or
deliver all notices and other communications, except that Company may designate a separate
address on each bill for service to which the Customer shall mail payment on that bill.

2113 Except as otherwise stated in this tariff, all notices or other communications required to be given
pursuant to this tariff will be in writing. Notices and other communications of either party, and all
bills mailed by the Company, shall be presumed to have been delivered to the other party on the
third business day following placement of the notice, communication or bill with the U.S. Mail or
a private delivery service, prepaid and properly addressed, or when actually received or refused by
the addressee, whichever occurs first.

2.11.4 The Company or the Customer shall advise the other party of any changes to the addresses
designated for notices, other communications or billing, by following the procedures for giving
notice set forth herein.

2.12 Taxes, Fees and Surcharges

The Company reserves the right to bill any and all applicable taxes, fees and surcharges in addition to
normal rates and charges for services provided to the Customer. Taxes and fees include, but are not limited
to: Federal Excise Tax, State Sales Tax, Municipal Tax, and Gross Receipts Tax. Unless otherwise
specified in this tariff, such taxes, fees and surcharges are in addition to rates as quoted in this tariff and
will be itemized separately on Customer invoices.
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.12 Taxes, Fees and Surcharges, (Cont’d.)

2.12.1 Arizona Universal Service Fund (AUSF)

In addition to all other taxes and fees that are listed herein or passed through in the normal course
of business (e.g. sales tax), the Company shall also add an amount to be collected to each bill for
recovery of the Arizona Universal Service Fund (AUSF).

Towards the ultimate goal that basic service be available and affordable to all citizens of the state,

" the Arizona Corporation Commission has created support mechanisms to assist in the provision of

such service in high-cost areas. Pursuant to Arizona Administrative Code, R14-2, Article 12, the
Rule directs that the surcharge will be levied on all telecommunications service purchased by end-

The Arizona Universal Service Fund (AUSF) surchafge will be the amount set forth in the Arizona
Administrative Code, R14-2, Article 12. The percentage and amounts set forth will be subject to
periodic adjustment by the Company.
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2.13.1

2.13.2

SECTION 2.0 - REGULATIONS, (CONT'D.)

2.13 Miscellaneous Provisions

Telephone Number Changes

Whenever any Customer's telephone number is changed after a directory is published, the
Company shall intercept all calls to the former number for at least one hundred and twenty (120)
days and give the calling party the new number provided existing central office equipment will
permit, and the Customer so desires.

When service in an existing location is continued for a new Customer, the existing telephone
number may be retained by the new Customer only if the former Customer consents in writing,
and if all charges against the account are paid or assumed by the new Customer.

Maintenance.and Operatiorns Records

Records of various tests and inspections, to include non-routine corrective maintenance actions or
monthly traffic analysis summaries for network administration, necessary for the purposes of the
Company or to fulfill the requirements of Commission ritles shall be kept on file in the office of
the Company as required under Commission rules.
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SECTION 2.0 - REGULATIONS, (CONT'D.)

2.14 Custemer Responsibility

Cancellation by Customer

Customers may cancel service verbally or in writing. The company shall hold the Customer
responsible for payment of all charges, including fixed fees, surcharges, etc., which accrue up to
the cancellation date. Customers that cancel the primary local exchange line will have the entire-
Account disconnected, including any secondary line and all associated features. In the event the
Customer executes a term commitment agreement with the Company, the Customer must cancel
service and terminate the agreement in accordance with the agreement terms.
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SECTION 3.0 - SERVICE AREAS

31 Exchange Service Areas

Local exchange services are provided, subject to availability of facilities and equipment, in areas currently
served by the following Incumbent LECs: 1) Qwest, Inc.
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SECTION 4.0 - BASIC SERVICES AND RATES

4.1 Call Timing for Usage Sensitive Services

Where charges for a service are specified based on the duration of use, such as the duration of a telephone
call, the following rules apply:

4.1.1  Calls are measured in durational increments identified for each service. All calls which are
fractions of a measurement increment are rounded-up to the next whole unit.

4.1.2 Timing on completed calls begins when the call is answered by the called party. Answering is
determined by hardware answer supervision in all cases where this signaling is provided by the
terminating local carrier and any intermediate carrier(s).

413 Timing terminates on all calls when the calling party hangs up or the Company's network receives
an off-hook signal from the terminating carrier.

4.2 Reserved for Future Use
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

43 Network Exchange Bundled Service

43.1

General

Broadvox-CLEC offers basic local exchange service only as part of a bundle or package of
telecommunications services. All packages include local service, long distance service (interstate
and intrastate toll) and selected custom calling features. Voice Mail and Optional Internet access 1
may be available with some packages at an additional charge. The aforementioned services are
only available as part of the bundled service offering and are not available on an individual service
basis. Customers will be billed directly by the Company.

The Company provides Customers with the option of obtaining a Primary Line and Secondary
Line per account:

A. Primary Line
The initial residential local exchange access line per account.
B. Secondary Line

The second or additional residential local exchange access line, billed to the
same address as the Primary Line, the Secondary Line will share the monthly
call allowance with the Primary Line. The Secondary Line does not
automatically include or share any Custom Calling Features. Feature packages
may be purchased separately.

Should a Customer with both lines opt to disconnect the Primary Line, the remaining Secondary
Line will automatically convert to a Primary Line with all features and functionality of such, and
at the Primary Line monthly recurring rate.
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)

4.3.1

General, (Cont'd.)
Network Exchange Bundled Service may include the calling features listed below:

These features are offered subject to availability of suitable facilities. Certain features may not be
available with all classes of services.

Call Forwarding - Fixed, Busy Line No Answer - This feature, when activated, redirects attempted
terminating calls to another Customer-specified line. Call originating ability is not affected by Call
Forwarding - Fixed, Busy Line No Answer. The calling party is billed for the call to the called
number. If the forwarded leg of the call is chargeable, the Customer with the Call Forwarding -
Fixed, Busy Line No Answer is billed for the forwarded leg of the call. Calls cannot be transferred
to an International Direct Distance Dialing number. ~

Caller ID with Name - Allows a Customer to see a caller's name and number previewed on a

display screen before the call is answered allowing a Customer to prioritize and or screen

incoming calls. Caller ID records the name, number, date and time of each incoming call -

including calls that aren't answered by the Customer. Caller ID service requires the use of ‘
specialized CPE not provided by the company. It is the responsibility of the Customer to provide i
the necessary CPE. In areas where Caller ID with Name is not available, Caller ID, which only X
displays the incoming telephone number, will be substituted. :
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)

43.1

General, (Cont'd.)
Network Exchange Bundled Service may include the calling features listed below, (cont'd.):

Call Forwarding - Variable - a Customer activated feature that automatically transfers all incoming
calls from the Customer's telephone number to another dialable telephone number until the
Customer deactivates the feature. If forwarded to a long distance number the Subscriber will incur
the long distance charges.

Call Forwarding with Remote Activation- This service allows Customers who subscribe to Call
Forward to access, activate, or deactivate Call Forward from a remote location using a touchtone
telephone. If forwarded to a long distance number the Subscriber will incur the long distance
charges.

Call Trace - Allows a called party to initiate an automatic trace of the last call received. Call Trace
is available on a usage basis only. After receiving the call which is to be traced, the Customer dials
a code and the traced telephone number is automatically sent to the Company for action. The
Customer originating the trace will not receive the traced telephone number. The results of the
trace will be furnished anly to legally constituted law enforcement agencies or authorities upon
proper request by them. '

Call Blocking- Call Blocking allows Customer to block calls from different telephone numbers. A
screening list is created by Customer either by adding the last number associated with the line
(incoming or outgoing) or by pre-selecting the telephone number to be blocked. Callers from such
numbers hear an announcement that the calling party is not accepting calls and Customer’s phone
will not ring. The screening list may be edited and revised at Customer’s discretion.
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)

43.1

General, (Cont'd.)
Network Exchange Bundled Service may include the calling features listed below, (cont'd.):

Caller ID Per Line Blocking- Allows a Customer to prevent the transmission and display of their
directory number and/or directory name information on outgoing calls. Line Blocking is in
operation on a continuous basis and is applicable on all outgoing calls from Customer’s blocked
line. Line Blocking does not prevent transmission of the calling party information to emergency
services that utilize automatic number identification for delivery of the calling information.

VIP Alert - Allows a customer to program telephone numbers of selected callers, enabling the
customer to distinguish certain incoming calls from all others by a distinctive ring tone.

Privacy Service- A feature which intercepts calls that are marked "private” and "out of area," or
munavailable” on Caller ID units. When unidentified callers dial the Subscribers number, they will
receive an announcement informing them that the party they are calling does not accept calls from
unidentified callers. They will receive a prompt to identify their name or state their intention and
the service will then attempt to connect the call. Only if the caller responds will the call be
connected.

The Subscriber's Caller ID will display the platform number and the name of the service. If the
Subscriber chooses not to take the call the caller will hear a message which states the Subscriber is
unavailable.

Privacy Service is offered subject to availability of suitable facilities. This service will be
provisioned on a line-by-line basis and Customers with more than one line would need to have the
service activated on each line if they want the ability to intercept unknown and blocked calls to
each line.
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)
43 Network Exchange Bundled Service, (Cont'd.)
43.1 General, (Cont'd)

Call Waiting with Caller ID with Name - Call Waiting with Caller ID with Name provides a tone
signal to indicate to a Customer already engaged in a telephone call that a second caller is
attempting to dial in and allows a Customer to see a caller's name and number previewed on a
display screen allowing a Customer to prioritize and or screen incoming calls. This feature permits
the Customer to place the first call on hold, answer the second call and then alternate between both
callers. Cancel Call Waiting (CCW) allows a Call Waiting (CW) Customer to disable CW for the
duration of an outgoing telephone call. CCW is activated (i.e., CW is disabled) by dialing a special
code prior to placing a call, and is automatically deactivated when the Customer disconnects from
the call. In areas where Caller ID with Name is not available, Caller ID, which only displays the
callers telephone number, will be substituted. '

Speed Calling - This feature allows a user to dial selected numbers by means of an abbreviated
code. This feature is available in either an § number or a.30 number capacity. The Speed Calling
list can only accommodate a number consisting of 15 digits or less.

Three Way Calling - Permits the Customer to add a third party to an established connection. When
the third party answers, a two-way conversation can be held before adding the original party for a
three-way conference. The Customer initiating the conference controls the call and may
disconnect the third party to reestablish the original connection or establish a connection to a
different third party. The feature may be used on both outgoing and incoming.
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)
43 Network Exchange Bundled Service, (Cont'd.)
432  Arizona Home Edition - Standard Service

Arizona Home Edition is a package of features available to residential customers in conjunction
with an individual flat rate or additional flat rate access line. Residence customers are entitled to
choose three services/features from the following list in their package.

- Anonymous Call Rejection

- Caller ID — Name and Number

- Call Forwarding Busy Line/Don’t Answer

- Call Following -

- Call Forwarding Variable

- Selective Call Forwarding

- Call Rejection

- Call Waiting : ‘
- Call Waiting ID

- Selective Call Waiting

- Custom Ringing (first Custom Ringing number only)
- Directory Assistance (6 calls above allowance)

- Last Call Return

- Message Waiting Indication — Audible or Audible/Visual

- Three-Way Calling

All terms and conditions specified elsewhere for the respective services/features requested as part

of this package shall apply.

a. A customer may choose one or more of the features in the Caller ID Family as one of
their selections

b. A customer may choose Call Waiting, Call Waiting ID or Selective Call Waiting from
the Call Waiting Family as one of their selections. :

c. A customer choosing Caller ID - Name and Number will automatically be provided with
Anonymous Call Rejection.

d All services or features selected in the package can only be provided where technically

available and compatible with other features the customer may choose to order.
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

43 Network Exchange Bundled Service, (Cont'd.)
432  Arizona Home Edition - Standard Service, (Cont’d.)

Rates

Arizona Home Edition will be provided at the following rates:

MAXIMUM
- MONTHLY
. RATE
» Per individual flat rate residence line with $25.00
three features
« Per additional flat rate residence line with 30.00
three features '
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43.3

SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

43 Network Exchange Bundled Service, (Cont'd.)

Arizona Home Edition - Deluxe Service

Arizona Home — Deluxe Edition is a package of features available to residential customers in
conjunction with an individual flat rate or additional flat rate access line. Residence customers
subscribing to the package are entitled to unlimited use of the services/features specified below:

- Anonymous Call Rejection

- Caller ID — Name and Number

- Call Forwarding Busy Line/Don’t Answer

- Call Following

- Call Forwarding Variable

- Selective Call Forwarding

- Call Rejection

- Call Waiting

- Call Waiting ID

- Selective Call Waiting

- Custom Ringing (first Custom Ringing number only)
- Directory Assistance (6 calls above allowance)

- Last Call Retum '
- Message Waiting Indication — Audible or Audible/Visual
- Three-Way Calling .

All terms and conditions specified elsewhere for the respective services/features requested as part
of this package shall apply.

a. A customer may choose one or more of the features in the Caller ID Family as one of
their selections

b. A customer may choose Call Waiting, Call Waiting ID or Selective Call Waiting from
the Call Waiting Family as one of their selections.

c. A customer choosing Caller ID - Name and Number will automatically be provided with
Anonymous Call Rejection.

d. All services or features selected in the package can only be provided where technically
available and compatible with other features the customer may choose to order.
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)
43 Network Exchange Bundled Service, (Cont'd.)
433  Arizona Home Edition - Deluxe Service, (Cont’d.)

Rates

Arizona Home Edition — Deluxe Service will be provided at the following rates:

MAXIMUM
MONTHLY
RATE
« Per individual flat rate residence line with $40.00
three features
« Per additional flat rate residence line with 40.00
three features
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

43 Network Exchange Bundled Service, (Cont'd.)

433 RESERVED FOR FUTURE USE .
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)
43 Network Exchange Bundled Service, (Cont'd.)
43.4  Arizona Home Edition - Deluxe Service

Package Price for Deluxe Service

. Maximum
Primary Line, per month $130.00
Secondary Line, per month - $100.00
Service Connection Fee, one time charge per line *
Primary Line $130.00
Secondary Line $100.00
* Service Connection fee waived for those customers who meet the Company's enrollment criteria and who
retain their existing telephone number when switching their service to Broadvox-CLEC.
Issued: April 6, 2009 ’ , Effective: May 6, 2009
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)
43 Network Exchange Buﬁdled Service, (Cont'd.)

RESERVEED FOR FUTURE USE
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

_ 4.3 Network Exchange Bundled Service, (Cont'd.)

4.3.5 Business A La Carte Service
Business A La Carte service is targeted at small business Customers and provides options based
on the Customers calling patterns and estimated usage. . Customers who subscribe to this service
must designate Broadvox-CLEC as the presubscribed carrier for local calling concurrent with
enrollment for this service. Business A La Carte provides Customers with the option of selecting

Broadvox-CLEC for toll services.

A. Local Exchange Service

1 Local Access Line
' Maximum
Local Business Line
Monthly Rate $120.00
Service Connection Fee, one-time charge per line '
Per Line $200.00
2 PBX
' Maximum
Monthly Rate : $120.00
Service Connection Fee, one-time charge per line !
Per Line $200.00

Service Connection fee is waived for those customers who retain their existing telephone number
when switching their service to Broadvox-CLEC. The charge will apply if additional lines are
transferred to Broadvox-CLEC after the initial order.
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

43 Network Exchange Bundled Service, (Cont'd.)

43.5 Business A La Carte Service, (Cont'd.}

RESERVED FOR FUTURE USE
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)
4.3 Network Exchange Bundled Service, (Cont'd.)
4.3.5 Business A La Carte Service, (Cont'd.)

RESERVED FOR FUTURE USE
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)

435 Business A La Carte Service, (Cont'd.)

RESERVED FOR FUTURE USE
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)
43 Network Exchange Bundled Service, (Cont'd.)
43.5 Business A La Carte Service, (Cont'd.)

E Custom/Optional Calling Features

fd

Business A La Carte may include the calling features listed below:

Call Forwarding - Call Forwarding, when activated, redirects attempted terminating calls
to another Customer-specific line. The Customer may have to activate and deactivate the
forwarding function and specify the desired terminating telephone number during each
activation procedure. Call originating ability is not affected by Call Forwarding. The
calling party is billed for the call to the called number. If the forwarded leg of the call is
chargeable, the Customer with the Call Forwarding is billed for the forwarded leg of the
call. Calls cannot be transferred to an Intemnational Direct Distance Dialing number.

Speed Calling - This feature allows a user to dial selected numbers by means of an
abbreviated code. This feature is available in an 8 number capacity. The Speed Calling
list can only accommodate a number consisting of 15 digits or less.

Caller ID - Allows a Customer to see a caller's telephone number previewed ona display
screen before the call is answered allowing a Customer to prioritize and or screen
incoming calls. Caller ID records the sumber, date and time of each incoming call -
including calls that aren't answered by the Customer. Caller ID service requires the use of
specialized CPE not provided by the company. It is the responsibility of the Customer to
provide the necessary CPE.

Call Waiting - Call Waiting provides a tone signal to indicate to a Customer already
engaged in a telephone call that a second caller is attempting to dial in. This feature
permits the Customer to place the first call on hold, answer the second call and then
alternate between both callers. Cancel Call Waiting (CCW) allows a Call Waiting (CW)
Customer to disable CW for the duration of an outgoing telephone call. CCW is activated
(i.e., CW is disabled) by dialing a special code prior to placing a call, and is automatically
deactivated when the Customer disconnects from the call. Customers must actively
choose this feature on a line-by-line basis. Call Waiting is not available on lines enabled
for Rotary Hunting.
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)
43 Network Exchange Bundled Service, (Cont'd.) ‘
4.3.5 Business A La Carte Service, (Cont'd.)
E. Cus_tom/Optional Calling Features, (Cont'd.)

Three Way Calling - Permits the Customer to add a third party to an established
connection. When the third party answers, a two-way conversation can be held before
adding the origina) party for a three-way conference. The Customer initiating the
conference controls the call and may disconnect the third party to reestablish the original
connection or establish a connection to a different third party. The feature may be used on
both outgoing and incoming.

Hunting - Routes a call to an idle station line in a prearranged group when the called
station line is busy. This feature is available at no charge but must be requested by the

" Customer.
a. Maximum rates
1 Monthly Rates, per Feature: $15.00
2 Monthly Rate, Feature Pack,
(3 or more features): $45.00
Issued: April 6, 2009 Effective: May 6, 2009
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4.3.6

SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)

4.3 Network Exchange Bundled Service, (Cont'd.)

Arizona Business Edition - Standard Service

Business Edition - Standard is a package of features available to business customers in
conjunction with an individual flat rate or additional flat rate access line. Business customers
subscribing to the package are entitled to choose three services/features from the following list in
their package. .

- Anonymous Call Rejection

- Caller ID - Name and Number

- Call Forwarding Busy Line

- Call Forwarding Busy Line/Don’t Answer

- Call Forwarding Don’t Answer

- Call Forwarding Variable

- Remote Access Forwarding

- Call Transfer

- Call Waiting

- Call Waiting ID

- Selective Call Waiting

- Custom Ringing

- Directory Assistance (6 calls above allowance)
- Last Call Return

- Message Waiting Indication — Audible or Audible/Visual
- Three-Way Calling

Terms and Conditions

a. All terms and conditions specified elsewhere for the respective services/features
requested as part of this package shall apply.

b. A customer choosing Caller ID - Name and Number will automatically be provided with
Anonymous Call Rejection.

c. A customer may choose one or more compatible features in the Call Forwarding Family
as one of their selections.

d. A customer may choose Call Waiting, Call Waiting ID or Selective Call Waiting from
the Call Waiting Family as one of their selections. They may add Long Distance Alert as
part of that selection.

Issued by:
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)
43 Network Exchange Bundled Service, (Cont'd.)
43.6 Arizona Business Edition - Standard Service, (Cont’d.)
Terms and Conditions, (Cont’d.)

e. A customer who chooses Voice Messaging Service will aiso be provided with Call
Forwarding Busy Line/Don’t Answer, Easy Access and Message Waiting Indication as
part of their Voice Messaging Service selection. A customer who wishes to use another
provider’s Voice Messaging Service will be provided with Call Forwarding Busy
Line/Don’t Answer, Easy Access and Message Waiting Indication and it will not be
counted as one of their three selections of features/services.

f All services or features selected in the package can only be provided where technically
available and compatible with other features the customer may choose to order.

g Customers selecting Directory Assistance may make six calls above the allowance to the
Company’s 411 service.

Rates and Charges

a. The monthly rate that follows includes a business individual flat rate or additional flat
rate line as specified in 4.3.5A, preceding. Where applicable, incremental charges, apply.

b. Normal nonrecurring charges associated with the line as specified in 4.3.5, preceding,
apply where the Company’s Business is provided in association with the installation of a
new business individual or additional flat rate line or the move of a business individual or
additional flat rate line from one location to another.

c. Any mandated charges or special surcharges, e.g., 911, TDD, EUCL, Telephone
' Assistance Plan, will apply to Add-A-Line under the same terms as a flat rate business
line. -
d. Arizona Business Edition - Standard Service will be provided at the following rate:
MAXIMUM
MONTHLY
. RATE
Per individual or additional flat rate business line $75.00
Issued: April 6, 2009 Effective: May 6, 2009
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)
43 Network Exchange Bundled Service, (Cont'd.)
43.7  Arizona Business Edition - Deluxe Service

‘Business Edition - Deluxe is a package of features available to business customers in conjunction
with an individual flat rate or additional flat rate access line. Business customers subscribing to the
package are entitled to unlimited use of the services/features specified below:

- Anonymous Call Rejection

- Caller ID - Name and Number

- Call Forwarding Busy Line

- Call Forwarding Busy Line/Don’t Answer

- Call Forwarding Don’t Answer

- Call Forwarding Variable

- Remote Access Forwarding

- Call Transfer

- Call Waiting

- Call Waiting ID

- Selective Call Waiting

- Custom Ringing

- Directory Assistance (6 calls above allowance)
- Last Call Return '
- Message Waiting Indication — Audible or Audible/Visual
- Three-Way Calling

Terms and Conditions

a. All terms and conditions specified elsewhere for the respective services/features
requested as part of this package shall apply.

b. A customer choosing Caller ID - Name and Number will automatically be provided with
Anonymous Call Rejection.
c. A customer may choose one or more compatible features in the Call Forwarding Family

as one of their selections.
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SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)
4.3 Network Exchange Bundled Service, (Cont'd.)
4.3.7  Arizona Business Edition - Deluxe Service, (Cont’d)

Terms and Conditions, (Cont’d.)

d. A customer may choose Call Waiting, Call Waiting ID or Selective Call Waiting from
the Call Waiting Family as one of their selections. They may add Long Distance Alert as
part of that selection.

e. A customer who chooses Voice Messaging Service will also be provided with Call

Forwarding Busy Line/Don’t Answer, Easy Access and Message Waiting Indication as
part of their Voice Messaging Service selection. A customer who wishes to use another
provider’s Voice Messaging Service will be provided with Call Forwarding Busy
Line/Don’t Answer, Easy Access and Message Waiting Indication and it will not be
counted as one of their three selections of features/services. '

-f. All services or features selected in the package can only be provided where technically
available and compatible with other features the customer may choose to order.
g Customers selecting Directory Assistance may make six calls above the allowance to the
Company’s 411 service.
Rates and Charges
a. The monthly rate that follows includes a business individual flat rate or additional flat

rate line as specified in 4.3.5A, preceding. Where applicable, incremental charges, apply.

b. Normal nonrecurring charges associated with the line as specified in 4.3.5, preceding,
apply where the Company’s Business is provided in association with the installation ofa
new business individual or additional flat rate line or the move of a business individual or
additional flat rate line from one location to another.

c. Any mandated charges or special surcharges, .., 911, TDD, EUCL, Telephone
Assistance Plan, will apply to Add-A-Line under the same terms as a flat rate business
line. - - T
d Arizona Business Edition - Deluxe will be provided at the following rate:
MAXIMUM
MONTHLY
RATE
Per individual or additional flat rate business line $100.00

Issued: April 6, 2009 :
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES
5.1 Service Order and Change Charges
Non-recurring charges apply to processing Service Orders for new service and for changes in service.
5.1.1 Service Order Charges '

Maximum Rates

Residence Business

Primary and Secondary Service Connection Charge $50.00 $80.00

Transfer of Service Charge, Primary Line $110.00 $130.00

Transfer of Service Charge, Secondary Line $110.00 $130.00

Technician Dispatch Charge (or

Trouble Isolation Charge) - $160.00 $160.00

Service Order Charge $30.00 $30.00

Premises Visit Charge, first 15 minutes 80.00 80.00

Premises Visit Charge, add’1 15 minutes . 60.00 60.00
5.1.2 Change Order Charges:

Telephone Number Change Order $20.00 $55.00

Feature or Feature Pack Change Order $20.00 $55.00

Toll Restriction Fee Order $20.00 . $55.00

Listing Change Charge $20.00 $55.00

Home Edition Change Charge $20.00 : $55.00
5.1.3 Record Change Charges

Record Order Charge 15.00- 45.00
5.1.4 Miscellaneous Charges

Duplicate Invoice $25.00 $25.00

Call Detail Report $25.00 » $25.00

# Service Connection Fees are listed with the rates for the specific service tariffed.
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)
51 Service Order and Change Charges, (Cont'd.) -
5.1.5 Service Order Charges — Definitions

Primary Service Connection Charge - applies to requests for initial connection or establishment of
telephone service to the Company.

Secondary Service Connection Charge - applies to the second or additional line of a new access
line installation and connection and customer requests for an inside move, change or addition to
regular service. This charge applies only when the second or additional line is ordered
simultaneously with the initial connection for service.

Transfer of Service Charge, Primary Line - applies to the first line of a Transfer of Service Order,
(TOS) when a customer requests a move or change in physical location. This charge applies
whether a customer changes telephone number or not. If, in addition, the Customer requests the
telephone number be changed, a separate charge may apply.

Transfer of Service Charge, Secondary Line - applies to the second, or third, etc., line of a
Transfer of Service Order, (TOS) when a customer requests a move or change in physical location.
This charge applies whether a customer changes telephone pumber or not. If, in addition, the
Customer requests the telephone number be changed, a separate charge may apply.

Technician Dispatch (or Trouble Isolation) Charge - A separate Technician Dispatch Charge (or
Trouble Isolation Charge) applies, in addition to all other charges for the visit, when a visit to the
Customer's premises is necessary to isolate a problem reported to the Company but identified by
the Company's technician as attributable to Customer-provided equipment or inside wire. This
charge also applies for visits by the Company’s agents or employees, at the Customer's request, to
the Premises of the Customer, when the Customer fails to meet the Company's agent or employees
for the prearranged appointment as requested.

Service Order Charge - This charge, applicable to Business Customers only, applies to customer-
requested changes in service not covered specifically on other identified non-recurring service
order and change charges. This charge is applied in cases where Hunting is added after the initial
order is placed. :
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)
5.1 Service Order and Change Charges, (Cont'd.)
5.1.6 Change Order Charges — Definitions

Change Order Charges apply to work associated with providing exchange line service or
customer-requested changes to existing services. One charge applies for each change order
requested by the customer. If multiple changes listed below are requested by the Customer and
occur on the same order/request one charge only applies. A Change Order Service Charge applies
to the following customer-initiated changes:

Featu.ré or Feature Pack Change Order - applies when a customer requests a change, adding or
removing a feature or feature pack.

Toll Restriction Feg Order - applies when a Customer requests a change, adding or removing Toll
Restriction Service. .

Telephone Nurnber Change Order - applies to each telephone number change request/order.

Long Distance Minutes Pack Change Order - applies to residential Customers who request/order a
change to add or delete an LD Minutes Pack.

Listing Change Charge - applies when a Customer requests/orders a change to add or delete a
white pages listing or requests a change to add/delete listings. This charge also applies to request
for Non-Published or Non-Listed numbers.

Home Edition Change Charge - applies when a residential Customer requests/orders a change in
service from Home Edition- Basic Service to Home Edition- Standard Service or from Home
Edition - Standard Service to Home Edition - Basic Service.
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)
5.1 Service Order and Change Charges, (Cont'd.)
5.1.7 Record Change Charges — Definitions
A Record Change charge applies when a Customer requests/orders a change to Company records
such as adding/changing a name on said Customer's account, changing billing address or contact
information, adding/changing the person(s) authorized to make changes on said Customer's
account. -

51.8 Miscellaneous Charges — Definitions

Duplicate Invoice - applies each time a Customer requests an additional copy of a current bill or
invoice. : v

Call Detail Report - applies each time a Customer requests local call detail for a given month,
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.2 Reserved For Future Use
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.2 Reserved For Future Use
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SECTION 5.0 - MISCELLANEQUS SERVICES AND RATES, (CONT'D.)
Restoration of Service

A restoration charge applies to the restoration of suspended service and facilities because of nonpayment of
bills and is payable at the time that the restoration of the suspended service and facilities is arranged. The
restoration charge does not apply when, after disconnection of service, service is later re-installed.

Maximum Rates
) - Residence Business
Per occasion, per line $50.00 $110.00

Temporary Suspension/Restoration of Service

Upon the request of the customer, service may be temporarily suspended. Suspension of service may begin
or terminate on any day of the month provided notice is given sufficiently in advance for arrangements to
be made. Service will be disconnected to the extent necessary to assure than no inward or outward service
will be available during the period of suspension.

Maximum Rates
: Residence Business
Nonrecurring charge, per line suspended ~ $20.00 $55.00

Recurn'né charge, per line suspended 50% of regular service rates

Nonrecurring charge, per line restored $20.00 $55.00

Issued: April 6, 2009 Effective: May 6, 2009
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.5 Public Telephone Surcharge

In order to recover the Company's expenses to comply with the FCC's pay telephone compensation plan
effective on October 7, 1997 (FCC 97-371), an undiscountable per call charge is applicable to all intrastate
calls that originate from any pay telephone, not presubscribed to the Company, used to access Company
provided services. This surcharge, which is in addition to standard tariffed usage charges and any
applicable service charges and surcharges associated with service, applies for the use of the instrument used
to access Company provided service and is unrelated to the service accessed from the pay telephone.

Pay telephones include coin-operated and coinless phones owned by local telephone companies,
independent companies and interexchange carriers. The Public Pay Telephone Surcharge applies to the
initial completed call and any reoriginated call. The Public Pay Telephone Surcharge does not apply to calls
placed from pay telephones at which the Customer pays for service by inserting coins during the progress
of the call. :

Whenever possible, the Public Pay Telephone Surcharge will appear on the same invoice containing the
usage charges for the surcharged call. In cases where proper pay telephone coding digits are not transmitted
to the Company prior to completion of a call, the Public Pay Telephone Surcharge may be billed on a
subsequent invoice after the Company has obtained information from a carrier that the originating station is

an eligible pay telephone.
. Maximum Rate Per Call: $1.00
Issued: April 6, 2009 Effective: May 6, 2009
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.6 Optional Calling Features

The features in this section are made available to Residential and Business Customers on a per use basis.
All features are provided subject to availability. Customers may utilize each feature by dialing the
appropriate access code. The Customer will be billed the per feature activation charge shown in the table
below each time a feature is used by the Customer. Transmission levels for calls forwarded or calls placed
or received using optional calling features may not be acceptable for all some uses in some cases.

5.6.1

Feature Descriptions

Return Call: Allows a Customer to return the most recent incoming call and, after dialing a code,
hear an announcement of the last telephone number that called. If the Customer wishes to return
the call right away, voice prompts will instruct the Customer to dial a certain digit and the call will
automatically be returned.: ‘ c S

Call Trace: Allows a Customer to initiate an automatic trace of the last call received. After
receiving the call which is to be traced, the Customer dials a code and the traced telephone number
is automatically sent to the Company. The Customer using Call Trace is required to contact the
Company for further action. The Customer originating the trace will not receive the traced
telephone number. The results of a trace will be furnished only to legally constituted authorities
upon proper request by them.

Repeat Dialing: Permits the Customer to redial automatically the last number dialed.

Three Way Calling: permits the Customer to add a third party to an established connection. ‘When
the third party answers, a two-way conversation can be held before adding the original party fora
three-way conference. The Customer initiating the conference controls the call and may
disconnect the third party to reestablish the original connection or establish a connection to a
different third party. The feature may be used on both outgoing and incoming.

" Issued by:
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)
5.6 Optional Calling Features, (Cont'd.)

5.6.1 Feature Descriptions, (Cont'd.)

Caller Identification Blocking: Allows the name and number of the calling party to be blocked
from being transmitted when placing outbound calls. ’ :

Per Call Blocking: To activate per-call blocking, a Customer dials a special code prior to placing a
call. Blocking will be activated for that outgoing call only. There is no charge for using per call
blocking, and it is provided on an unlimited basis.

Per Line Blocking: When blocking is established on the line, it can be deactivated by dialing a
code before each call. This one call unblock allows the name and/or number to be sent for that one’
call only. Customers who choose per line blocking for the first time will not be charged the
nonrecurring charge. After the first time, customers requesting per line blocking will pay a
nonrecurting charge for each line equipped with per line blocking. Per line blocking will be
provided free to law enforcement and domestic violence agencies and individual victims of
domestic violence upon request.

Issued: April 6, 2009 : Effective: May 6, 2009
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.6.2 Maximum Rates
Residential Business
FEATURE Monthly Monthly
. Maximum Maximum
Speed Calling
8 Number 12.00 12.00
30 Number 12.00 12.00
Call Forwarding
Variable 12.00 12.00
Busy Line (Expanded) 12.00 12.00
Busy Line (Overflow) 12.00 12.00
Busy Line (Programmable) 12.00 12.00
Don’t Answer 12.00 12.00
Don’t Answer (Expanded) 12.00 12.00
Don’t Answer (Programmable) 12.00 12.00
Busy Line/Don’t Answer 12.00 12.00
Busy Line (External)/DA 12.00 12.00
Call Rejection 12.00 12.00
Call Waiting 12.00 12.00
Call Transfer 12.00 12.00
Caller ID
Name and Number 12.00 12.00
Number 12.00 12.00
Continuous Redial 12.00 12.00
Distinctive Alert 12.00 12.00
Hot Line 12.00 12.00
Priority Call 12.00 12.00
Remote Access Forwarding 12.00 12.00
Selective Call Forwarding 12.00 12.00
Residential Business
FEATURE Per Use Monthly Per Use Monthly
Maximum Maximum
Call Tracing - per use $4.00 $12.00 $4.00 $12.00
Repeat Call (*66) - per use $1.50 $12.00 $1.50 $12.00
Return Call (*69) - per use $1.50 $12.00 $1.50 $12.00
Thtee Way Calling - per use $1.50 $12.00 $1.50 $12.00
Issued: April 6, 2009 Effective: May 6, 2009
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.7 Directory Assistance Services

A Customer may obtain assistance, for a charge, in determining a telephone number by dialing Directory.
Assistance Service. A Customer can also receive assistance by writing the Company with a list of names
and addresses for which telephone numbers are desired.

. 5,7.1  Basic Directory Assistance
The rates specified following apply when Customers request company assistance in determining
telephone numbers of Customers who are located in the same local service area or who are not
located in the same local service area but who are located within the same NPA.
There are no call allowances for Directory Assistance.
Charges will not apply for calls placed from hoépital services or calls placed from telephones

where the Customer or, in the case of residence service, a member of the Customer's household,
has been affirmed in writing as unable to use a Company provided directory because of a visual,

physical or reading handicap.
Issued: April 6, 2009 » Effective: May 6, 2009
Issued by: Alex Gertsburg
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)
57 Directory Assistance Services, (Cont'd.)
5.7.2  Directory Assistance Call Completion

Directory Assistance Call Completion (DACC) is a service that provides customers the option of
having their local or intraLATA calls automatically completed when they request a telephone
listing from the Directory Assistance operator. The call may be completed automatically or by the
Directory Assistance operator.

The DACC portion of the call may either be billed in the same manner as the DA portion or
alternately billed by using a calling card, billing to a third number, or collect. All operator-handled
charges, as specified in 5.8, apply as appropriate.

There are no allowances for DACC, however, the Directory Assistance portion of the call is still
governed by the appropriate call allowance as stated in Section 5.7.1.

For local and intraL ATA calls, charges for DACC service are not applicable to calls placed by
those customers with reading, visual, or physical handicaps.
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)
5.7 Directory Assistance Services, (Cont'd.)
573 National Directory Assistance Service
National Directory Assistance Service is provided to customers of the Company for the purpose of
requesting telephone numbers of individuals or businesses who are located outside the customer's

local Directory Assistance service area.

" There are no call allowances or exemptions for National Directory Assistance.

A maximum of two(2) requested telephone numbers are allowed per call.

This service may be alternately billed by using a calling card, billing to a third number, or collect.
Operator-handled charges, as specified in 5.8, apply as appropriate.

Issued: April 6, 2009 Effective: May 6, 2009
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)
5.7 Directory Assistance Services, (Cont'd.)

5.74  Maximum Rates

A. Basic Directory Assistance
Local Directory Assistance Per query
Direct dialed (in excess of allowance) $2.00
Via operator (no allowance) $3.00

B. Directory Assistance Call Completion

Per completed call : $1.00
C. National Directory Assistance
Direct dialed $2.00
Issued: April 6, 2009 Effective: May 6, 2009
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58 Local Operator Service

The Company's operator services, available to presubscribed Customers, are accessible on a twenty-four
(24) hour per day seven (7) days per week basis. In addition to the per call service charge, usage rates
apply. The types of calls handled are as follows:

Customer Dialed Calling/Credit Card Call - This charge applies in addition to usage charges for
station to station calls billed to an authorized Calling Card or Commercial Credit Card. The
Customer must dial the destination telephone number where the capability exists for the Customer
to do so. A separate rate applies in the event operator assistance is requested for entering the
Customer's card number for billing purposes.

Operator Dialed Calling/Credit Card Call - This charge applies in addition to usage charges for-

‘station to station calls billed to an authorized telephone Calling Card or Commercial Credit Card

and the operator dials the destination telephone number at the request of the Customer.

Operator Station - These charges apply in addition to usage charges for non-Person-to-Person calls
placed using the assistance of a Company operator and billed Collect, to a Third Party, by deposit
of coins in Pay Telephones, or via some method other than a Calling Card or Commercial Credit
Card.

Person-to-Person - This charge applies in addition to usage charges for calls placed with the
assistance of a Company operator to a particular party at the destination numbey. This charge
applies regardless of billing method, including but not limited to billing to a Calling Card,
Commercial Credit Card, Collect, by deposit of coins in Pay Telephones,.or to a Third Party.
Charges do not apply unless the specified party or an acceptable substitute is available.

Usage charges for local operator assisted calis are those usage charges that would normally apply to the
calling party's service. In addition to usage charges, an operator assistance charge applies to each call.

Issued by:
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.8 Local Operator Service, (Cont'd.)

5.8.1 Maximum Local and IntraLATA Per Call Service Charges:

Customer Dialed Calling Card $4.50
Customer Dialed/Operator Assisted Calling Card ~ $6.05
Collect : $3.30
Third Party Billed $3.30
Person-to-Person $6.50
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)
Busy Line Verification and Emergency Interrupt Service .

Upon request of a calling party the Company will verify a busy condition on a designated local service

" line. The operator will determine if the line is clear or in use. and report to the calling party. At the

request of the Customer, the operator will interrupt the call on the busy line. Emergency Interruption is
only permitted in cases where the calling party indicates an emergency exists and requests interruption.
If the Customer has the operator interrupt a call, both the Busy Line Verification and the Emergency
Intérrupt charge will apply.

- No charge will apply when the calling party advises that the call is to or from an official public

emergency agency. Busy Verification and Interrupt Service is furnished where and to the extent that
facilities permit.

The Customer shall identify and save the Company harmless against all claims that may arise from either
party to the interrupted call or any person.

59.1 Maximum Rates
Per call
Busy Line Verification, per request $3.00
Emergency Interruption $6.00
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)
5.10 Directory Listing Service
5.10.1 General

The following rates and regulations apply to standard listings in light face type in the white pages
(alphabetical section) of the telephone directory and to the Directory Assistance records of the
Company.

Directory listings are limited to such information as is essential to the identification of the listed
party. The listing of a service, commodity, or trade name is not permitted unless it is the name, or
an integral part of the name, under which the Customer does business.

A listing is limited to one line in the directory, except where in the judgment of the Company,
more than one line is required to identify the Customer properly. In such cases, the additional lines
required are provided at no extra charge.

Listing services are available with all classes of main telephone exchange service.
5.10.2 Listings
A, Primary Listing

One listing, termed the primary listing, is included with each exchange access line or
each joint user service.

Issued: April 6, 2009 ' Effective: May 6, 2009
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.10 Directory Listihg Service, (Cont'd.)

5102 Listings, (Cont'd.)

B.

Additional Listings

Additional listings may be the listings of individual names of those entitle to use the
customer's service or , for business, Departments, Divisions, Tradenames, etc.

In connection with business and residence service, regular additional listings are available
only in the names of Authorized Users of the Customer's service.

Ordinarily, all additional listings are of the same address and telephone number as the
primary listings, except as provided for joint user and alternate number listings. However,
when it appears necessary as an aid to the use of the directory and provided satisfactory
service can be furnished, a listing will be permitted under the address of a branch
exchange, Centrex or extension of an exchange service line installed on the premises of
the Customer, but at an address different from that of the attendant position of main

service.

Business additional listings are not permitted in connection with residence service.
Residence additional listings are also permitted in connection with business service
which is located in a residence and for permanent or season guests residing in a hotel or
club.

A residence dual name additional listing is comprised of a surname, two first names,
address and telephone number. A residence dual name additional listing may be provided
for two persons who share the same surname and reside at the same address, or for a
person known by two first names.

Special types of additional listings, such as Alternate, Alpha and Informational, Duplicate
and Reference Listings, Foreign Listings, etc. take the same business or residence
classification as the service with which such listings are furnished.

Issued: April 6, 2009
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510  Directory Listing Service, (Cont'd.)
5.10.2 Listings, (Cont'd.))
" C. Nonbublished Service

The telephone numbers of nonpublished service.are not listed in either the Company's
alphabetical directory or Directory Assistance records available to the general public.

Non published information may be released to emergency service providers, to customers
who subscribe to Company offerings which require the information to provide service
and/ or bill their clients, o, to telephone customers who are billed for calls placed to or
from nonpublished numbers and to entities which collect for the billed services. '
Nonpublished names and/or telephone numbers may also be delivered to customers on a
call-by-call basis.

Incoming calls to nonpublished service will be completed by the Company only when the
calling party places the call by number. The Company will adhere to this practice not
withstanding any claim the calling party may present, except claims of emergencies
involving life and death. In such cases, the Company will call the non-published number
and request permission to make an immediate connection to the calling party.

When the Company agrees to keep a number unlisted, it does so without any obligation.
Except for cases of gross negligence or willful misconduct, the Company is not liable for
any damages that might arise from publishing a non-published number in the directory or
disclosing it to some. If, in error, the telephone number is published in the directory, the

- Company's only obligation is to credit or refund any monthly charges the Customer paid
for non-published service.

The Subscriber indemnifies (i.e., promises to reimburse the Company for any amount the
Company must pay as a result of) and save the Company harmless against any and all
claims for damages caused or claimed to have been caused, directly or indirectly, by the :
publication of a non-published service or the disclosing of said number to any person.
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5.10  Directory Listing Service, (Cont'(i.)
5.10.2 Listings, (Cont'd.)
D. Nonlisted Service

Non-listed service means that the Customer's telephone number is not listed in the
directory, but does it appear in the Company’s Directory Assistance Records.

This service is subject to the rules and regulations for E911 service, where applicable.

The Company will only complete calls to a nonlisted numbser, if requested by a caller,
during the course of a directory assistance call completion service.

When the Company agrees to keep a number unlisted, it does so without any obligation.
Except for cases of gross negligence or willful misconduct, the Company is not liable for
any damages that might arise from publishing a non-listed number in the directory or
disclosing it to some. If, in error, the telephone number is listed in the directory, the
Company's only obligation is to credit or refund any monthly charges the Customer paid
for nonlisted service.

The subscriber indemnifies (i.e., promises to reimburse the Company for any amount the
Company must pay as a result of) and save the Company harmless against any and all
claims for damages caused or claimed to have been caused, directly or indirectly, by the
publication of a non-listed service or the disclosing of said number to any person.
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510  Directory Listing Service, (Cont'd.)
5.10.2 Listings, (Cont'd.)
E. Toll-Free Directory Listings

Where available, a listing which references the Toll Free Number for a Business
customer will be made available.

F. Straight Line Under Directory Listing

A business listing where one or more listings are indented under an original listing of the
same customer without repetition of the name.

G. Caption and Subcaption Directory Listings

Two or more business listings may be placed under a caption consisting of the name of
the customer or of any of the parties which the customer is entitled to list together with a
designation or title where the name is not indicative of the business or profession. One or
more sub captions may be furnished under a caption, each sub caption consisting of a
directive heading which serves to identify two or more listings placed thereunder, where
this grouping is necessary for the proper routing of calls.
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510 Directory Listing Service, (Cont'd.)
5.10.3 Maximum Rates and Charges
Per Month

Primary Listings $0.00
Change in Primary Listing

Business, each —_—

Residence, each —
Additional Listings

Business, each $6.00

Residence, each _ $3.00
Nonlisted Service

Business, each $3.00

Residence, each $3.00
Nonpublished Service

Business, each $3.60

Residence, each $3.80
Toll-Free Directory Listings

Business, each $30.00

Residence, each .N/A
‘Straight Line Under Listings

Business, each $10.00

Residence, each N/A
Captions and Subcaptions Listings

Business, each $10.00

Residence, each N/A

For non-recurring charges associated with a customer-initiated change in a directory listing, see

Section 10.2.1 of this tariff.
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5.11 Carrier Presubscription
5111 General

Carrier Presubscription is a procedure whereby a Customer designates to the Company the carrier
which the Customer wishes to be the carrier of choice for intraLATA and interLATA toll calls.
Such calls are automatically directed to the designated carrier, without the need to use carrier
access codes or additional dialing to direct the call to the designated carrier. Presubscription does
not prevent a Customer who has presubscribed to an Intral ATA or InterLATA toll carrier from
using carrier access codes or additional dialing to direct calls to an alternative long distance carrier
on a per call basis.

5.11.2 Presubscription Options - Customers may select the same carrier or separate carriers for
intraL ATA and interLATA long distance. The following options for long distance Presubscription
are available: )

Option A: Customer selects the Company as the presubscribed carrier for Intral ATA and
InterL ATA toll calls subject to presubscription.

Option B: Customer may select the Company as the presubscribed carrier for IntralLATA
calls subject to presubscription and some other carrier as the presubscribed
carrier for interLATA toll calls subject to presubscription.

Option C: Customer may select a carrier other than the Company for intralLATA toll calls
subject to presubscription and the Company for interLATA toll calls subject to
presubscription. '

Option D: Customer may select the carrier other than the Company for both intralL ATA
and interLATA toll calls subject to presubscription.

Option E: Customer may select two different carriers, neither being the Company for
intraLATA and interLATA toll calls. One carrier to be the Customer's primary
intralLATA interexchange carrier. The other carrier to be the Customer's primary
interLATA interexchange carrier.

Option F: Customer may select a carrier other than the Company for no presubscribed
carrier for intralL ATA toll calls subject to presubscription which will require the
Customer to dial a carrier access code to route all intralLATA toll calls to the
carrier of choice for each call.

Issued: April 6, 2009 Effective: May 6, 2009
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.11  Carrier Presubscription, (Cont'd.)

5113

5.114

Rules and Regulations

Customers of record will retain their primary interexchange carrier(s) until they request that their
dialing arrangements be changed.

Customers of record or new Customers may select either Options A, B, C, D, E or F for
intraL ATA Presubscription.

Customers may change their selected Option and/or presubscribed toll carrier at any time subject
to charges specified in 5.11.5 below:

Presubscription Procedures

A new Customer will be asked to select intraLATA and interLATA toll carriers at the time the
Customer places an order to establish local exchange service with the Company. The Company
will process the Customer's order for service. All new Customers' initial requests for intraLATA
toll service presubscription shall be provided free of charge.

If a new Customer is unable to make selection at the time the new Customer places an order to
establish local exchange service, the Company will read a random listing of all available

intral ATA and interLATA carriers to aid the Customer in selection. If selection is still not
possible, the Company will inform the Customer that he/she will be given 90 calendar days in
which to inform the Company of his/her choice for primary toll carrier(s) free of charge. Until the
Customer informs the Company of his/her choice of primary toll carrier, the Customer will not
have access to long distance services on a presubscribed basis, but rather will be required to dial a
carrier access code to route all toll calls to the carrier(s) of choice. Customers who inform the
Company of a choice for toll carrier presubscription within the 90 day period will not be assessed
a service charge for the initial Customer request.

Customers of record may initiate a intralLATA or interLATA presubscription change at any time,
subject to the charges specified in 5.11.5 below. If a Customer of record inquires of the Company
of the carriers available for toll presubscription, the Company will read a random listing of all
available intraLATA carriers to aid the Customer in selection. :

Issued by:
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511  Carrier Presubscription, (Cont'd.)
5.11.5 Presubscription Charges
A, Application of Charges
Aﬁer‘ a Customer's initial selection for a presubscribed toll carrier and as detailed in
above, for any change thereafter, an Presubscription Change Charge, as set for the below

will apply. Customers who request a change in intraLATA and interLATA carriers with
the same order will be assessed a single charge per line.

B. Mazximum Nonrecurring Charges
Per business or residence line, trunk, or port: - $10.00
Issued: April 6, 2009 Effective: May 6, 2009
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

5.12  Intercept Referral Service

s.121

5.12.2

General

Intercept Referral Service is a service used when a Customer disconnects service or changes
telephone numbers. Calls to the intercepted telephone number are referred to an operator or a
recorded message. Intercept services are offered for periods up to three (3) months for residential
Customers and up to twelve (12) months for business Customers. Service is available subject to
the availability of facilities and the disconnected number. The following Intercept services are
available.

Basic Intercept Referral Service - Basic Intercept Service includes all intercept recordings that do
. not provide the new telephone number information.

New Number Referral Service - New Number Referral Service includes all intercept recofdings
that provide the new telephone number information.

Split Referral Intercept Service - Split Referral Intercept Service provides for calls to the
disconnected number to be routed to the operator who will challenge the incoming call and
provide the new number information dependent on the caller's response. The minimum billing
period for this service is three months. .

Maximum Rates

Basic Intercept Service is provided at no charge.

New Number Referral Service is provided at no charge.

Split Referral Intercept Service
Business Residence
Three months $250.00 $80.00
Six months : $490.00 n/a
Nine months $730.00 n/a
Twelve months $980.00 n/a
Issued: April 6, 2009 ’ Effective: May 6, 2009
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513

SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

Toll Restriction Service

Provides for Exchange Access lines or trunks to be restricted from dialing billable toil calls. Local directory
assistance calls are allowed. This service is offered subject to the availability of facilities to individual line
residence, individual line business and dial switching type customers. Provision of toll restriction does not
alleviate customer responsibility for completed toll calls.

Toll Restriction may include Billed Number Screening (BNS) for residential customers. BNS prohibits
collect and/or third number billed calls from being charged to BNS equipped numbers. Some calls,
originating from locations that do not have screening capabilities, may not be capable of being intercepted
and denied. These calls will be billed to the customer if completed.

5.13.1 Maximum Rates

Residence Business
Nonrecurring charge, per line $12.00 $55.00
Monthly, per line » — $10.00

Issued: April 6, 2009 Effective: May 6, 2009
Issued by: Alex Gertsburg

Corporate Secretary of The Broadvox Holding Company, LLC, Member
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5.14 900 Service Access Restriction

available on direct dialed calls.

5.14.1 Maximum Rates

SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)

900 Service Access Restriction enables residence or business exchange access line customers to prohibit
dialing of calls with the 900 prefix. Customers who choose this service will also be restricted from calling
calls with the prefix of 976 and 676. This service is offered only where facilities permit and is only

Residence Business
Nonrecurring charge, per line $0.00 $0.00
Monthly rate, per line $0.00 $0.00

Issued: April 6, 2009
Issued by:

Alex Gertsburg
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SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)
5.15  Blocking for 10XXX1+10XXX011+

This service prevents 10XXX1+ and 10XXX011+ calls from being completed and is offered subject to the
availability of facilities. Provision of this service does not alleviate customer responsibility for completed

toll calls.
5.15.1 Maximum Rates
Nonrecurring Monthly
Charge Rate
Per line or trunk arranged $6.00 . $0.20
Issued: April 6, 2009 Effective: May 6, 2009
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SECTION 6.0 - LONG DISTANCE SERVICES

6.1 General
Rates and regulations for the Company's Long Distance Services may be found in the Company's Arizona
Tariff No. 1. '
Issued: April 6, 2009 Effective: May 6, 2009
Issued by: Alex Gertsburg
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7.1

SECTION 7 — ADVANCED SERVICES
Direct Inward Dial (DID) Service

DID service is an optional feature which can be purchased in conjunction with Company-provided Basic
Trunks or Digital Trunks. DID service transmits the dialed digits for all incoming calls allowing the
Customer's PBX to route incoming calls directly to individual stations corresponding to each individual
DID number. Charges for DID capability and DID numbers apply in addition to charges specified for Basic
Trunks or Digital Trunks.

So the Company may efficiently manage its pumber resource, the Company, at its sole discretion, reserves
the right to limit the quantity of DID numbers a Customer may obtain. Requests for 300 or more DID
numbers must be provided to the Company in writing no less than five (5) months prior to activation. In
addition, the Company reserves the right to review vacant DID stations or stations not in use to determine
their utilization. Should the Company determine, based on its own discretion, that there is inefficient
number utilization, the Company may reassign the DID numbers. '

The Customer has no property right to the telephone number or any other call number destination
associated with DID service furnished by the Company, and no right to the continuance of service through
any particular end office. The Company reserves the right to change such numbers, or the end office
designation associated with such numbers, or both, assigned to the Customer, whenever the Company
deems it necessary to do so in the conduct of its business. ’

DID Numbers Maximum
Monthly Rates

Block of 20 DID Numbers - 6.00
Individual DID Number 0.30
DID Trunk Termination 90.00

Issued: April 6,2009 - Effective: May 6, 2009
Issued by: Alex Gertsburg
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7.2

7.2.1 .

SECTION 7 - ADVANCED SERVICES
Advanced Service Packages
ISDN PRI Service with Unlimited Local Calling

ISDN PRI offers an array of value-added features, such as calling number identification and call-by-call
selection that enhance productivity. ISDN PRI is configured with 23 64 Kbps bi-directional B (Bearer)
channels and one 64 Kbps D (Data) channel. Unique to ISDN PRI is its ability to designate the D channel
to handle all of the signaling and call control requirements and leave the remaining 23 B channels free for
any mix of circuit-switched voice and data.

Each of these products is offered under a 12, 24 or 36 month term agreement. Rates include unlimited local
calling for sent-paid, directly dialed calls. Rates do not include calling card calls, information type calls to
Time and Weather, 555, 700, 900, 976 Services, Directory Assistance or any other type of Operator
Handled call.

ISDN PRI includes the following non-optional Feature Package: Inbound Calling Line ID-Name &
Number and Call by Call Selection.

Regional Toll and Long Distance Services must be PIC’d to the Company. These rates are in addition to
ISDN PRI and DS1 rates below.

Recurring Charges

Monthly Recurring Charge :
12 Months 24 Months 36 Months
ICB ICB ICB
Non-Recurring Charges
Non-Recurring Charge
12 Months 24 Months 36 Months
First Line ICB ICB ICB
Each Add’l Line iICB ICB ICB
Expedite' Service Charge' Per PRI
ICB
Order Supplement Charge? - First Change Subsequent Change
Verizon ICB ICB
Order Cancellation Charge®™™ Per PRI
Bookmark not defined. .
ICB

! Expedite Service Charges apply when customer requests installation of service in less time than normal installation
interval of 30 business days. ‘

2 Order Supplement Charges apply when a change of the Requested Service Date is requested by customer. A
change of requested service date must be within 30 days of the previous requested service date. In no event will the
Company be obligated to accept more than three (3) changes to a requested service date. The service will be deemed
canceled upon the fourth (4) such request and applicable Order Cancellation Charges will apply.

Issued: April 6, 2009 Effective: May 6, 2009
Issued by: Alex Gertsburg

Corporate Secretary of The Broadvox Holding Company, LLC, Member
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SECTION 7 - ADVANCED SERVICES i
7.2 Advanced Service Packages, (Cont’d.)
7.2.2  Digital DS-1 PBX Service with Unlimited Local Calling

This service provides a trunk side DS1 electrical interface from the customer’s digital PBX system to a
digital port on a local Company switch for the origination and termination of calls. Traffic to and from the
digital PBX can be received or dialed directly from any PBX station without the need for an attendant.

These digital trunks deliver a high-speed DS1 (T1) connection between your PBX and the Company
network. There are up to 24 channels on one facility, each of which can be used to place or receive calls.
This multi-channel capability dramatically reduces the need for additional PBX circuit cards.

Each of these products is offered under a 12, 24 or 36 month term agreement. Rates ihclude unlimited local
calling for sent-paid, directly dialed calls. Rates do not include calling card calls, information type calls to
Time and Weather, 555, 700, 900, 976 Services, Directory Assistance or any other type of Operator

Handled call.
~ Regional Toll and Lohg Distance Services must be PIC’d to the Company. These rates are in addition to
ISDN PRI and DS1 rates below. '
Monthly Recurring Charges
Monthly Recurring Charge
12 Months 24 Months - 36 Months
ICB ICB ICB

Non-Recurring Charges
Non-Recurring Charge

12 Months 24 Months 36 Months
First Line ICB ICB ICB
Each Add’l Line ICB ICB ICB
Expedite Service Charge® Per DS1
SBC/Pacific Bell ICB
Subsequent
Order Supplement Charge* FirstChange _ . Change
. ' ICB ICB
Order Cancellation Charge®™™ Per DS1
Bookmark not defined.
ICB

3 Expedite Service Charges apply when customer requests installation of service in less time than normal installation
interval of 30 business days.

* Order Supplement Charges apply when a change of the Requested Service Date is requested by customer. A
change of requested service date must be within 30 days of the previous requested service date. In no event will the
Company be obligated to accept more than three (3) changes to a requested service date. The service will be deemed
canceled upon the fourth (4) such request and applicable Order Cancellation Charges will apply.

Issued: April 6, 2009 ' . Effective: May 6, 2009
Issued by: . Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, I.L.C, Member
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SECTION 7 - ADVANCED SERVICES
72 Advanced Service Packages, (Cont’d.)
723  ISDN PRI Service with Unlimited Local Calling and Bundled Toll/LD Service

ISDN PRI offers an array of value-added features, such as calling number identification and call-by-call
selection that enhance productivity. ISDN PRI is configured with 23 64 Kbps bi-directional B (Bearer)
channels and one 64 Kbps D (Data) channel. Unique to ISDN PRI is its ability to designate the D channel
to handle all of the signaling and call control requirements and leave the remaining 23 B channels free for
any mix of circuit-switched voice and data.

This product is offered under a 12, 24 or 36 month term agreement. Rates include unlimited local calling
for sent-paid, directly dialed calls. Rates do not include calling card calls, information type calls to Time
and Weather, 553, 700, 900, 976 Services, Directory Assistance or any other type of Operator Handled call.

The Unlimited Local Calling and Bundled Toll/LD Service Products are offered with six different
increments of Toll/LD Minutes of Use: 5,000, 10,000, 15,000, 30,000, 50,000 and 100,000. Installation
charges are included in the monthly recurring charges. Regional Toll and Long Distance Services must be
PIC’d to the Company. _ .

ISDN PRI with Unlimited Local and Bundled 5.000 Long Distance MOU
This package includes unlimited local and 5,000 long distance minutes of use. Also included is Inbound

Calling Line ID-Name & Number & Call-by-Call Selection (ISDN PRI) long distance usage @ 5,000
MOUs (including regional toll). Usage over the selected LD package will be billed at $0.049 per minute.

Monthly Recurring Charge
12 Months 24 Months 36 Months
ICB ICB ICB

ISDN PRI with Unlimited Local and Bundled 10.000 Long Distance MOU
This package includes unlimited local and 10,000 long distance minutes of use. Also included is Inbound

Calling Line ID-Name & Number & Call-by-Call Selection (ISDN PRI) long distance usage @ 10,000
MOUj (including regional toll). Usage over the selected LD package will be billed at $0.049 per minute.

Monthly Recurring Charge
12 Months 24 Months 36 Months
ICB IcB ICB
Issued: April 6, 2009 Effective: May 6, 2009
Issued by: Alex Gertsburg
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SECTION 7 - ADVANCED SERVICES

' 7.2 Advanced Service Packages, (Cont’d.)

723  ISDN PRI Service with Unlimited Local Calling and Bundled Toll/LD Service, (Cont’d.)

ISDN PRI with Unlimited Local and Bundled 15.000 Long Distance MOU
This package includes unlimited local and 15,000 long distance minutes of use. Also included is Inbound

Calling Line ID-Name & Number & Call-by-Call Selection (ISDN PRD) long distance usage @ 15,000
MOUs (including regional toll). Usage over the selected LD package will be billed at $0.049 per minute.

Monthly Recurring Charge
12 Months 24 Months 36 Months
ICB . ICB ICB

ISDN PRI with Unlimited Local and Bundled 30.000 TLong Distance MOU .
This package includes unlimited local and 30000 long distance minutes of use. Also included is Inbound

Calling Line ID-Name & Number & Call-by-Call Selection (ISDN PRI) long distance usage @ 30,000
MOUs (including regional toll). Usage over the selected LD package will be billed at $0.049 per minute.

.Monthly Recurring Charge
12 Months 24 Months 36 Months
SBC/Pacific Bell Area ICB ICB 1ICB

ISDN PRI with Unlimited Local and Bundled SO,OOOVLong Distance MOU 4
This package includes unlimited local and 50,000 long distance minutes of use. Also included is Inbound

Calling Line ID-Name & Number & Call-by-Call Selection (ISDN PRI) long distance usage @ 50,000
MOUs (including regional toll). Usage over the selected LD package will be billed at $0.049 per minute.

Monthly Recurring Charge
12 Months 24 Months 36 Months
iICB ICB ICB

ISDN PRI with Unlimited Local and Bundled 100,000 I ong Distance MOU
This package includes untimited local and 100,000 long distance minutes of use. Also included is Inbound

Calling Line ID-Name & Number & Call-by-Call Selection (ISDN PRI) long distance usage @ 100,000
MOUs (including regional toll). Usage over the sele_acted LD package will be billed at $0.049 per minute.

Monthly Recurring Charge
12 Months 24 Months 36 Months
ICB ICB ' ICB
Issued: April 6, 2009 ' Effective; May 6, 2009
Issued by: Alex Gertsburg
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7.2

7.2.4

SECTION 7 - ADVANCED SERVICES -

Advanced Service Packages, (Cont’d.)
Digital DS-1 PBX Service with Unlimited Local Calling and Bundled Toll/LD Service

This service provides a trunk side DS1 electrical interface from the customer’s diéital PBX system to a
digital port on a local Company switch for the origination and termination of calls. Traffic to and from the
digital PBX can be received or dialed directly from any PBX station without the need for an attendant.

These digital trunks deliver a high-speed DS1 (T1) connection between your PBX and the Company
network. There are up to 24 channels on one facility, each of which can be used to place or receive calls.
This multi-chanaoel capability dramatically reduces the need for additional PBX circuit cards.

Each of these pr;:)ducts is offered under a 12, 24 or 36 month term agreement. Rates include unlimited local
calling for sent-paid, directly dialed calls. Rates do not include calling card calls, information type calls to
Time and Weather, 555, 700, 900, 976 Services, Directory Assistance or any other type of Operator

. Handled call.

The Digital DS-1 PBX Service with Unlimited Local Calling and Bundled Toll/LD Service Products are
offered with six different increments of Toll/LD Minutes of Use: 5,000, 10,000, 15,000, 30,000, 50,000 and
100,000. Installation charges are included in the monthly recurring charges. Regional Toll and Long

- Distance Services must be PIC’d to the Company.

ISDN DS1 with Unlimited Local and Bundled 5,000 Long Distance MOU
This package includes unlimited local and 5,000 long distance minutes of use. Also included is Inbound

Calling Line ID-Name & Number and long distance usage @ 5,000 MOUs (including regional toll). Usage
over the selected LD package will be billed at $0.049 per minute. '

Monthly Recurring Charge
12 Months 24 Months 36 Months
ICB ICB ICB

ISDN DS1 with Unlimited Local and Bundled 10.000 Long Distance MOU
This package includes unlimited local and 10,000 long distance minutes of use. Also included is Inbound

Calling Line ID-Name & Number and long distance usage @ 10,000 MOUs (including regional toll).
Usage over the selected LD package will be billed at $0.049 per minute.

Monthly Recurring Charge
12 Months 24 Months 36 Months
ICB ICB ICB

Issued: April 6, 2009 Effective: May 6, 2009
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SECTION 7 - ADVANCED SERVICES
7.2 . Advanced Service Packages, (Cont’d.)
7.2.4  Digital DS-1 PBX Service with Unlimited Local Calling and Bundled Toll/LD Service, (Cont’d.)
ISDN DS1 with Unlimited Local and Bundled 15.000 Long Distance MOU
This package includes unlimited local and 15,000 long distance minutes of use. Also included is Inbound
Calling Line ID-Name & Number and long distance usage @ 15,000 MOUs (including regional toll).
Usage over the selected LD package will be billed at $0.049 per minute.
Monthly Recurring Charge
12 Months 24 Months 36 Months
ICB . - IcB ICB
ISDN DSi with Unlimited Local and Bundled 30.000 I ong Distance MOUJ
This package includes unlimited local and 30000 long distance minutes of use. Also included is Inbound
Calling Line ID-Name & Number and long distance usage @ 30,000 MOUs (including regional toll).
Usage over the selected LD package will be billed at $0.049 per minute.
Monthly Recurring Charge .
12 Months 24 Months 36 Months
ICB ICB ICB
ISDN DS1 with Unlimited Local and Bundled 50.000 Long Distance MOU
This package includes unlimited local and 50,000 long distance minutes of use. Also included is Inbound
Calling Line ID-Name & Number and long distance usage @ 50,000 MOUs (including regional toll).
Usage over the selected LD package will be billed at $0.049 per minute.
Monthiy Recurring Charge
12 Months 24 Months ' 36 Months
ICB ICB ICB
ISDN DS1 with Unlimited Local and Bundled 100,000 I ong Distance MOU
This package includes unlimited local and 100,000 long distance minutes of use. Also included is Inbound
Calling Line ID-Name & Number and long distance usage @ 100,000 MOUs (including regional toll).
" Usage over the selected LD package will be billed at $0.049 per minute. .
Monthly Recurring Charge
12 Months 24 Months 36 Months
' ICB ICB ICB
Issued: April 6, 2009 ) Effective: May 6, 2009
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SECTION 7 - ADVANCED SERVICES

7.2 Advanced Service Packages, (Cont’d.)

7.2.5 ISDN BRI Service
ISDN BRI (Basic Rate Interface) uses standard “twisted pair” cables and is nearly three times faster than a
56K dial up line. ISDN PRI (Primary Rate Interface) uses a 1.544 Mbps digital transport facility (T1). Both
services provide the superior clarity of digital transmission, a high-speed data interface and sufficient
bandwidth capacity to fulfill your current and future communication needs.
ISDN BRI consists of two 64 Kbps B (Bearer) channels and one 16 Kbps D (Data) channel. Each B

channel has the ability to integrate voice, data, image and video. The B channels may be kept separate or
bonded together to deliver 128 Kbps.

Monthly Recurring Charges

Monthly Recurring
Charge®
ISDN Basic Exchange Digital Line, each - $10.00
ISDN Basic Exchange Circuit Switched Voice

First Line n/a
Second Line 2.00
ISDN Basic Exchange Circuit Switched Data, each . 2.00
ISDN Basic Exchange Alternate Circuit Switched ' 2.00

Voice/Data,each

5 These ISDN BRI 1ates are a supplement to individual Message Rate Service.

Issued: April 6, 2009 ' Effective: May 6, 2009
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SECTION 7 - ADVANCED SERVICES
7.2 Advanced Service Packages, (Cont’d.)
7.2.6 Digital Centrex Service
Digital Centrex Service delivers superior performance, PBX-like functionality including abbreviated
dialing, and is compatible with many telephone sets. Each user has a unique seven-digit direct telephone
number and customized features. The service is affordable, power failure safe and provides a scalable

platform for future growth and technology.

Monthly Recurring Charges

Contract Length Monthly Recurring Charge
12 months — Assume Dial 9 26.61
12 months 23.15
24 months . 21.05
36 months ’ 17.59
60 months 16.51
84 months 15.80

NOTES FOR ALL ADVANCED SERVICES: Availability of services must be verified with the Company based
on customer address and NPA-NXX. Rates do not included FCC End User Charge, FCC Port Charge, or other
surcharges and taxes. Minimum service period is 12 months. If service is cancelled prior to the end of the contract, a
termination charge will be calculated as follows: a. The average of the sum of all line charges on three previous
Company invoices to the customer (excluding taxes) multiplied by the number of months remaining in the term
agreement. ’ ’

Issued: April 6, 2009 Effective: May 6, 2009
Issued by: Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Fuclid Avenue, Suite 390
Cleveland, Ohio 44115




,,

BROADVOX-CLEC, LLC Arizona Tariff No. 2
Original Page 115

SECTION 8 - SPECIAL ARRANGEMENTS
8.1 Individual Case Basis (ICB) Arrangements

Arrangements will be developed on a case-by-case basis in response to a bona fide special request from a
Customer or prospective Customer to develop a competitive bid for a service not generally offered under
this tariff. Rates quoted in response to such competitive requests may be different than those specified for
such services in this tariff, ICB rates will be offered to the Customer in writing and on a nondiscriminatory
basis.

ICB will be filed with the Communications Division of the Commission.

Issued: April 6, 2009 Effective: May 6, 2009
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SECTION 9 - PROMOTIONAL OFFERINGS
9.1 .Special Prometions

The Company may, from time to time, offer services in this Tariff at special promotional rates and/or
terms. Such promotional arrangements shall be filed with the Commission when so required. All rates and
terms contained in this Tariff shall continue to apply unless specifically addressed in the promotional
agreements. : :

Issued: April 6, 2009 ) Effective: May 6, 2009
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SECTION 10 - CURRENT PRICE LIST

10.1 Basic Services and Rates
10.1.1 Network Exchange Bundled Service
A. ‘Arizona Home Edition - Standard Service

Arizona Home Edition will be provided at the following rates:

MONTHLY
RATE
« Per individual flat rate residence line with $12.81
three features _
« Per additional flat rate residence line with . 1599
three features
B. Arizona Home Edition - Deluxe Service

Arizona Deluxe Edition will be provided at the following rates:

MONTHLY
RATE
« Per individual flat rate residence line with $19.81
three features
« Per additional flat rate residence line with 22.99
% three features
Issued: April 6, 2009 Effective: May 6, 2009
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SECTION 10.0 - CURRENT PRICE LIST, (CONT'D.)
10.1  Basic Services and Rates, (Cont'd.) »
10.1.1 Network Exchange Bundled Service, (Cont'd.)

D. Business A La Carte Service

Business A La Carte service is targeted at small business Customers and provides options
based on the Customers calling patterns and estimated usage. Customers who subscribe
to this service must designate Broadvox-CLEC as the presubscribed carrier for local
calling concurrent with enrollment for this service. Business A La Carte provides

! Local Exchange Service
Local Access Line

Local Business Line
Monthly Rate, per line

Service Connection Fee, one-time charge per line"
Per Line

PBX Trunk
Monthly Rate

Service Connection Fee, one-time charge per line’
Per Line

Broadvox-CLEC after the initial order.

Broadvox-CLEC after the initial order.

Customers with the option of selecting Broadvox-CLEC for toll services.

$30.40

$42.50

$38.51

$56.00

Service Connection fee is waived for those customers who retain their existing telephone number when
switching their service to Broadvox-CLEC. The charge will apply if additional lines are transferred to

Service Connection fee is waived for those customers who retain their existing telephone number when
switching their service to Broadvox-CLEC. The charge will apply if additional lines are transferred to

Issued by: Alex Gertsburg
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SECTION 10.0 - CURRENT PRICE LIST, (CONT'D.)
10.1 Basic Services and Rates, (Cont'd.)
10.1.1 Network Exchange Bundled Service, (Cont'd.)
D. Arizona Business Edition - Standard Service

Arizona Business Edition - Standard Service will be provided at the following rate:

MONTHLY
RATE
Per individual or additional flat rate business line $39.99

E. Arizona Business Edition - Deluxe Service

Arizona Business Edition - Deluxe will be provided at the following rate:

MONTHLY
RATE
Per individual or additional flat rate business line $49.99

Issued: April 6, 2009 Effective: May 6, 2009
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SECTION 16.0 - CURRENT PRICE LIST, (CONT'D.)

©10.1  Basic Services and Rates, (Cont'd.)

10.1.2 Direct Inward Dial (DID) Service

Monthly
Recurring
DID Numbers
Block of 20 DID Numbers 3.00
Individual DID Number 0.15
DID Trunk Termination 45.00
10.1.3 Advanced Services
RESERVED FOR FUTURE USE
Issued: April 6, 2009 Effective: May 6, 2009
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SECTION 10.0 - CURRENT PRICE LIST, (CONT'D.)
10.2  Miscellaneous Services and Rates
10.2.1. Service Order and Change Charges

Non-recurring charges apply to processing Service Orders for new service and for changes in

service.
Residence Business
Service Order Charges
Primary and Secondary Service Connection Charge* $27.50 $42.50
Transfer of Service Charge, Primary Line $89.99 $49.99
Transfer of Service Charge, Secondary Line $75.00 $49.99
Technician Dispatch Charge (or :
Trouble Isolation Charge) $69.99 $79.99

Service Order Charge 10.00 22.00
Premises Visit Charge, first 15 minutes 60.00 60.00
Premises Visit Charge, add’l 15 minutes 30.00 30.00
Change Order Charges: . .
Telephone Number Change Order $10.00° $10.00
Feature or Feature Pack Change Order $10.00 $10.00
Toll Restriction Fee Order $10.00 $10.00
Listing Change Charge $10.00 $10.00
Home Edition Change Charge $10.00 $10.00
Record Change Charges:

- Record Order Charge 8.50 22.00
Miscellaneous Charges
Duplicate Invoice $5.00 $5.00

Call Detail Report : : $5.00 $5.00

This charge not applicable where a Service Connection Fee is listed for a specific service such as Network
Bundled Service. See Section 10.1.1 for Network Bundled Service nonrecurring charges.

Issued: April 6, 2009 Effective: May 6, 2009
Issued by: Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115




BROADVOX-CLEC, L1LC Arizona Tariff No. 2
Original Page 122

SECTION 10.0 - CURRENT PRICE LIST, (CONT'D.)

10.2 Miscellaneous Services and Rates, (Cont'd.)

10.22 RESERVED FOR FUTURE USE

Issued: April 6, 2009 Effective: May 6, 2009
Issued by: Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115




) BROADVOX-CLEC, LLC Arizona Tariff No. 2
: Original Page 123
SECTION 10.0 - CURRENT PRICE LIST, (CONT'D.) .
10.2  Miscellaneous Services and Rates, (Cont'd.)
10.2.3 Restoration of Service
Residence Business
Per occasion, per line $25.00 $55.00
10.2.4 Temporary Suspension/Restoration of Service
. Residence Business
Nonrecurring charge, per line suspended $10.00 $27.50
Recurring charge, per line suspended 50% of regular service rates
" Nonrecurring charge, per line restored $10.00 $27.50
10.2.5 Public Telephone Surcharge
Rate Per Call: $0.75
Issued: April 6, 2009 Effective: May 6, 2009
Issued by: Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
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BROADVOX-CLEC, LLC

Arizona Tariff No. 2

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115

Corporate Secretary of The Broadvox Holding Company, LLC, Member

Original Page 124
SECTION 10.0 - CURRENT PRICE LIST, (CONT'D.)
Miscellaneous Services and Rates, (Cont'd.)
10.2.6 Optional Calling Features
Residential Business
FEATURE Monthly Monthly
Speed Calling
8 Number 1.75 2.50
30 Number 2.50 4.00
Call Forwarding
Variable . 2.50 4.30
Busy Line (Expanded) . 0.30 2.50
Busy Line (Overflow) 0.30 4.00
Busy Line (Programmable) 1.60 7.50
Don’t Answer 0.65 3.50
Don’t Answer (Expanded) 0.65 3.50
Don’t Answer (Programmable) 2.10 4.00
Busy Line/Don’t Answer 0.85 5.00
Busy Line (External)/DA 0.85 5.00
Call Rejection 4.00 4.00
Call Waiting 2.50 7.00
Call Transfer 5.50 5.50
Caller ID
Name and Number 5.00 745
Number 5.00 7.45
Continuous Redial 2.25 3.00
Distinctive Alert 0.08 0.75
Hot Line 1.75 1.75
Priority Call 2.25 3.00
Remote Access Forwarding 3.45 7.25
Selective Call Forwarding 2.25 3.00
Per Use Features .
Residential Business
FEATURE Per Use Monthly | Per Use Monthly
Call Tracing - per use $2.00 N/A $2.00 N/A
Repeat Call - per use $0.75 $2.25 $0.75 $3.00
Return Call - per use $0.75 $2.70 $0.75 $2.50
Three-Way Calling, per use $0.75 $2.50 $0.75 $3.50
Issued: April 6, 2009 Effective: May 6, 2009
Alex Gertsburg




BROADVOX-CLEC, LLC

Arizona Tariff No. 2
Original Page 125

SECTION 10.0 - CURRENT PRICE LIST, (CONT'D.)

10.2  Miscellaneous Services and Rates, (Cont'd
| 10.2.7 Directory Assistance Services
A. Basic Directory Assistance
Local Directory Assistance

Direct dialed (in excess of allowance)
Via operator (no allowance)

B. _Directory Assistance Call Completion
Per completed call
C. National Directory Assistance
' Direct dialed

' $0.50

Per query
$1.15
$1.50

$1.50

Issued: April 6, 2009
Issued by: Alex Gertsburg

Effective: May 6, 2009

Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
! - Cleveland, Ohio 44115
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BROADVOX-CLEC, LLC

Arizona Tariff No. 2
Original Page 126

SECTION 10.0 - CURRENT PRICE LIST, (CONT'D.)

10.2  Miscellaneous Services and Rates, (Cont'd.)

10.2.8 Local Operator Service

Local and IntralLATA Per Call Service Charges:

Customer Dialed Calling Card

Customer Dialed/Operator Assisted Calling Card
Collect

Third Party Billed

Person-to-Person

10.2.9 Busy Line Verification and Emergency Interrupt Service

Busy Line Verification, per request
Emergency Interruption

$2.00
$3.00
$1.30
$1.30
$3.50

Percall
$2.25
$3.00

Issued: April 6, 2009
Issued by:

Alex Gertsburg

Effective: May 6, 2009

Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115




BROADVOX-CLEC, LLC ' Arizona Tariff No. 2
" Original Page 127

SECTION 10.0 - CURRENT PRICE LIST, (CONT'D.)
10.2 Miscellaneous Services and Rates, (Cont'd.) ' ’

10.2.10 Directory Listing Service

Per Month

Primary Listings $0.00
Change in Primary Listing

Business, each —-

Residence, each —
Additional Listings

Business, each $2.50

Residence, each $1.25
Nonlisted Service '

Business, each _ $1.20

Residence, each $1.30
Nonpublished Service

Business, each $1.55

Residence, each $1.65
Toll-Free Directory Listings, each

Business, each $15.00

Residence, each N/A
Straight Line Under Listings

Business, each $2.00

Residence, each N/A
Captions and Subcaptions Listings .

Business, each $2.00

Residence, each N/A

For non-recurring charges associated with a customer-initiated change in a directory listing, see Section
10.2.1 of this tariff. ' :

Issued: April 6,2009 Effective: May 6, 2009
Issued by: Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
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BROADVOX-CLEC, LLC Arizona Tariff No. 2
Original Page 128

SECTION 10.0 - CURRENT PRICE LIST, (CONT'D.)

102  Miscellaneous Services and Rates, (Cont'd.)
10.2.11 Carrier Presubscription
Nonrecurring Charges
Per business or residence line, trunk, or port: $5.00
10.2.12 Intercept Referral Service
Basic Intercept Service is provided at no charge.
New Number Referral Service is provided at no charge.
Split Referral Intercept Service
) Business Residence
Three months $125.00 $40.00
Six months $245.00 n/a
Nine months $365.00 n/a
Twelve months $490.00 n/a
Issued: April 6, 2009 ' Effective: May 6, 2009
Issued by: _ Alex Gertsburg :
Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115




BROADVOX-CLEC, LLC

Arizona Tariff No, 2
Original Page 129

SECTION 10.0 - CURRENT PRICE LIST, (CONTD.)

10.2 Miscellaneous Services and Rates, (Cont'd.)

10.2,13 Toll Restriction Service

Nonrecurring charge, per line
Monthly, per line

10.2.14 900 Service Access Restriction

Nonrecurring charge, per line
Monthly rate, per line

10.2.15 Blocking for 10XXX1+/10XXX011+

Per line or trunk arranged

10.2.16 Returned Check Charge

Per dishonored check returned $25.00

Residence Business
$6.00 - $27.50
——— $5.00
Residence Business
$0.00 $0.00
$0.00 $0.00

Nonrecurring Monthly
Charge Rate
$3.00 . $0.10

Issued: April 6, 2009
Issued by:

Alex Gertsburg

Effective: May 6, 2009

Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390

Cleveland, Ohio 44115




C-  Legal Notice

Will be submitted when Docket No. Assigned by Commission.

07/07/06




SECTION “D”

Confidential Financial Information will be provided to Staff.
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; Lance J M Steinhart, P.C.
QR\%&&A\” 1720 Wu;clll\ihizrcligoncourse

Alpharetta, Georgia 30005

Telephone:(770) 232-9200

Also Admitted in New York
and Maryland Facsimile:(770) 232-9208
Email: Isteinhart@telecomcounsel.com
December 7, 2009
VIA OVERNIGHT DELIVERY

Docket Control

Arizona Corporation Commission
1200 W. Washington Street Arizona Comoration Commission
Phoenix, Arizona 85007 DOCKETE D
(602) 542-2237

DEC - 82009

Re:  Broadvox-CLEC, LLC T
DOCKETED BY i“\\\
N\

Docket No. T-20666A-09-0173

Dear Sir/Madam:

Enclosed please find for filing an original and thirteen (13) copies of Broadvox-

CLEC, LLC’ s responses to the Commission’ s request for information in Broadvox-
CLEC, LLC’ s Application and Petition for Certificate of Public Convenience and

Necessity to Provide Competitive Intrastate Telecommunications.

1 have also enclosed an extra copy of this letter to be date stamped and returned to
me in the enclosed, self-addressed, postage prepaid envelope.
If you have any questions or if I may provide you with additional information,

please do not hesitate to contact me.

Respectfully subgps

. Steinhart

Lanc
y for Broadvox-CLEC, LLC

Att

ce: Alecia Monroe

had 8- 30w

Michael W. Patten, Esq. — Via email

303y
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ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX?”)
Docket No. T-20666A-09-0173
December 7, 2009

STF 1.1

Please confirm that Broadvox does not seek authority to provide Facilities-
Based Long Distance Communications services?

RESPONSE: Broadvox is not seeking authority to provide Facilities-
Based Long Distance Communication services.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecon.us

Telephone Number: (216) 373-4623

1



ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”)
Docket No. T-20666A-09-0173
December 7, 2009

STF 1.2 Section (A-11) of Broadvox’s CC&N application responds specifically to
‘complaint’ proceedings. Has Broadvox been involved in any investigations
or inquiries before any state or federal regulatory commission, administrative
agency, or law enforcement agency during the last 24 months? If yes, please
explain:

1 - the nature of such proceedings, and
2 - the current status of such proceedings.

RESPONSE: No.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

2
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ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”)
: Docket No. T-20666A-09-0173
! December 7, 2009

STF 1.3  Section (A-18) of Broadvox’s CC&N application states that service approval
has been received in Colorado, Idaho, Indiana, Iowa, Kentucky, New Jersey,
Rhode Island, Vermont and Washington. Section (A-19) of Broadvox’s
CC&N application states that services are not yet being provided in any states.

Please confirm that Staff will be notified as soon as possible should Broadvox
begin providing services in any state before a decision is reached by the
Arizona Corporation Commission (“Commission”) in this matter.

RESPONSE: Staff will be notified as soon as possible should Broadvox
begin providing services in any state before a decision is reached by the
Arizona Corporation Commission (“Commission”) in this matter.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

3
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ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”)
Docket No. T-20666A-09-0173
December 7, 2009

STF 1.4

Broadvox’s financial reports are labeled ‘Broadvox, Inc. & Subsidiaries’.
Does Broadvox have any subsidiaries operating in Arizona? If yes, please
provide:

1 - the corresponding names, and
2 - briefly explain their business role.

RESPONSE: At December 31, 2008, Broadvox, Inc.’s subsidiaries
included Broadvox, LLC, BroadvoxGo!, LLC, Broadvex—-CLEC, LLC,
and Origination Technologies, LLC. Since December 31, 2008, Broadvox,
Inc. has also created a subsidiaries called Brivia Acquisition, LLC, , and
the Broadvox Holding Co., LLC (which now holds Broadvox-CLEC,
LLC). Attached is a chart of the current Broadvox, Inc. corporate
structure.

These subsidiaries include operating businesses providing VolP services,
and which perform marketing activities in Arizona; some may also
purchase information services, and other goods and services used in the
businesses, from Arizona vendors.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623
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ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX?”)
Docket No. T-20666A-09-0173
December 7, 2009

-
r 3
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All Contacts Providing Information/Response for the above question:

Jeff Slater, President

|
i
[ 1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115

E-Mail: jslater@infotelecom.us
Telephone Number: (216) 373-4623
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ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LL.C (“BROADVOX”)
Docket No. T-20666A-09-0173
December 7, 2009

STF 1.5 Section (B-3) of Broadvox’s CC&N application states Broadvox will rely on
the financial resources of its Parent.

Please provide an organization chart that illustrates the linkages among the
Parent and all subsidiaries.

RESPONSE: Please see response to STF 1.4,

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

6
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ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVO0X”)
Docket No. T-20666A-09-0173
December 7, 2009

STF 1.6 Does Broadvox intend to deploy a facilities-based local exchange network or
any elements of a facilities-based local exchange network? If yes, please
explain if the network or network elements will be based on traditional
wireline or voice over the internet protocol (“VoIP”) technology.

RESPONSE: Broadvox does not intend to deploy a facilities-based local
exchange network or any elements of a facilities-based local exchange

network in Arizona.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

7
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ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”)
Docket No. T-20666A-09-0173
December 7, 2009

— e e

STF 1.7 Please provide a summary of the business experience for the Chief Executive
Officer and all direct reports.

RESPONSE:

Andre Temnorod- Chairman & Chief Executive Officer

Building on 12 years of executive management experience, Mr. Temnorod
has excelled in business operations and the high tech industry. Mr.
Temnorod is the strategy behind the Broadvox vision to be a leader in the
telecommunications world, as well as its wholesale long-distance
deployment and its initiative in the hosted Centrex and converged
communications efforts.

Prior to founding Broadvox, Mr. Temnorod served as the Chief Executive
Officer of Nexbell Communications, a leader in VoIP (purchased by
COUNSEL Communications in 2001). Mr. Temnorod then served as
Chief Technology Officer at Unicent Technologies, where he spearheaded
the research and deployment testing of early VolP initiatives.

Mr. Temnorod is among the most respected VoIP technology leaders in
the market today. He has been featured in numerous professional forums
in print, video and as a guest speaker on a variety of panels.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

8




ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”)
Docket No. T-20666A-09-0173
December 7, 2009

Eugene Blumin- Chief Operating Officer

Mr. Blumin has more than 15 years of experience in the technology field
and has held a range of executive positions in senior management,
operations and finance related roles.

Eugene S. Blumin is Chief Operating Officer and Co-Founder of
Broadvox. Utilizing his vast experience in operations, sales and finance,
Mr. Blumin is now focused on day to day operations with significant
involvement in customer and vendor relationships. Prior to Broadvox,
Mr. Blumin was co-founder of Nexbell Communications and served as
Director of Carrier Relations. Nexbell Communications was sold to
COUNSEL Communications in 2001. Prior to Nexbell Communications,
Mr. Blumin served as President and COO of Unicent Technologies, a 100
million dollar privately held PC and communications company.

Alex Gertsburg- Corporate Secretary

Mr. Gertsburg handles and supervises all of the company's legal work.
Prior to joining Broadvox, Mr. Gertsburg's primary legal focus was
business litigation with the law firms of Calfee, Halter & Griswold LLP
in Cleveland, and Roetzel & Andress LPA in Akron. In both firms, he
worked with closely-held, publicly-traded and foreign clients in
developing strategies to resolve complex and diverse legal disputes, both
inside and outside the courtroom. He also dedicated a significant amount
of his practice to First Amendment, antitrust, real estate and commercial
disputes.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623
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ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”)
Docket No. T-20666A-09-0173
December 7, 2009

Jeff Slater- President

Prior to joining Broadvox-CLEC, Mr. Slater held several executive
positions including: Vice President of Planning of CIMCO
Communications a Chicago CLEC; President of Cedar Valley
Communications, a Texas CLEC; Executive Vice President of TotalTel
USA a large East Coast IXC; and Corporate Director of Product
Development for LCI International, a Midwestern facilities-based
carrier. In addition, Mr. Slater was the President of JTek Systems, Ltd, a
management consulting company he founded providing executive
management, business development, operations management, and
strategic planning services to local, national and international
telecommunications carriers.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623
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ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”)
Docket No. T-20666A-09-0173
December 7, 2009

STF 1.8  Section 2.15 of Broadvox’s proposed tariff 1 contains a maximum returned
check charge of $25 and a current returned check charge of $25 in Section 4.5.
Section 2.5.2.F of the proposed tariff 2 contains a maximum returned check
charge of $35 and a current returned check charge of $25 in Section 10.2.16.
Please:

1 - justify why a $35 maximum returned charge is appropriate in tariff 2
versus a $25 maximum returned check charge in tanff 1, or

2 - submit a revision for tariff 2 that revises the maximum returned check
charge to $25.

RESPONSE: See attached replacement page 20 to Arizona CC Tariff No.
1 to reflect maximum returned check charge of $25.00.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

11




BROADVOX-CLEC,LLC ORIGINAL SHEET 20
ARIZONA CC TARIFF NO. 1

2.12

2.13

2.14

2.15

2.16

Collection Costs

In the event Company is required to initiate legal proceedings to collect any
amounts due to Company for regulated or non-regulated services, equipment or
facilities, or to enforce any judgment obtained against a Customer, or for the
enforcement of any other provision of this tariff or applicable law, Customer shall,
in addition to all amounts due, be liable to Company for all reasonable costs
incurred by Company in such proceedings and enforcement actions, including
reasonable attorneys' fees, collection agency fees or payments, and court costs. In
any such proceeding, the amount of collection costs, including attorneys' fees, due
to the Company, will be determined by the court.

Taxes

All federal, state and local taxes, assessments, surcharges, or fees, including sales
taxes, use taxes, gross receipts taxes, and municipal utilities taxes, are billed as
separate line items and are not included in the rates quoted herein.

Late Charge
If any portion of the payment is not received by the Company, or if any portion of

the payment is received by the Company in funds that are not immediately
available, within twenty (20) days of the mail date on the bill, then a late payment
penalty shall be due the Company. The late payment penalty shall be that portion
of the payment not received by the date due minus any charges billed as local
taxes multiplied by 1.5%.

Returned Check Charge
A fee of $25 will be charged whenever a check or draft presented for payment for
service is not accepted by the institution on which it is written,

Reconnection Charge

A reconnection fee of $25 per occurrence will be charged when service is
reestablished for Customers which have been disconnected due to non-payment.
Payment of the reconnection fee and any other outstanding amounts will be due in
full prior to reconnection of service.

ISSUE DATE: April 6, 2009
ISSUED BY:

EFFECTIVE DATE: May 6, 2009
Alex Gertsburg, Corporate Secretary of
The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115



ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”)
Docket No. T-20666A-09-0173
December 7, 2009

STF1.9 Section 2.5.2.E of Broadvox’s proposed tariff 2 states that a late payment
charge will not apply until a payment is late by more than 20 days. Section
2.14 of the proposed tariff 1 does not contain a 20 day grace period. Please:

1 - explain why the 20 day grace period should not be included in both

tariffs, or
2 - provide a revision for tariff 1 that includes a 20 grace period.

RESPONSE: See attached replacement page 31 to Arizona CC Tariff No.
2 to reflect 20 grace period.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Fuclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

12




BROADVOX-CLEC, LLC Arizona Tariff No. 2
Original Page 31

SECTION 2.0 - REGULATIONS, (CONT'D.)

2.5 Payment Arrangements, (Cont'd.)

2.5.2

Billing and Collection of Charges, (Cont'd.)

C.

When service does not begin on the first day of the month, or end on the last day of the
month, the charge for the fraction of the month in which service was furnished will be
calculated on a pro rata basis. For this purpose, every month is considered to have thirty
(30) days.

Billing of the Customer by the Company will begin on the Service Commencement Date,
which is the first day following the date on which the Company notifies the Customer
that the service or facility is available for use, except that the Service Commencement
Date may be postponed by mutual agreement of the parties, or if the service or facility
does not conform to standards set forth in this tariff or the Service Order. Billing accrues
through and includes the day that the service, circuit, arrangement or component is
discontinued.

If any portion of the payment is not received by the Company, or if any portion of the
payment is received by the Company in funds that are not immediately available, within
twenty (20) days of the mail date on the bill, then a late payment penalty shall be due the
Company. The late payment penalty shall be that portion of the payment not received by
the date due minus any charges billed as local taxes multiplied by 1.5%.

The Customer will be assessed a maximum charge of twenty-five ($25.00) for each check
or other payment type submitted by the Customer to the Company that a bank or financial
institution refuses to honor. See Section 10, Page 9 for current charges.

A reconnection fee of $25 per occurrence will be charged when service is reestablished
for Customers which have been disconnected due to non-payment. Payment of the
reconnection fee and any other outstanding amounts will be due in full prior to
reconnection of service.

Issued: April 6, 2009

Issued by:

Effective; May 6, 2009
Alex Gertsburg

Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115




ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”)
Docket No. T-20666A-09-0173
December 7, 2009

STF 1.10 Section 2.16 of Broadvox’s proposed tariff 1 contains a reconnection charge
of $25. The proposed tariff 2 does not contain a reconnection charge. Please:

1- explain why the Commission should approve a reconnection charge in
either tariff, or
2 - provide a revision for tariff 1 that removes the reconnection charge.

RESPONSE: See attachment to STF 1.8 response reflecting requested
change.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President
1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115

E-Mail: jslater@infotelecom.us
Telephone Number: (216) 373-4623
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ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”)
Docket No. T-20666A-09-0173
December 7, 2009

| STF 1.11 The language in Section 3.2, top of page 23, in Broadvox’s proposed tariff 1 is
unclear. Please:

1 - review the language and provide an explanation, or
2 - submit revised tariff 1 information as needed.

RESPONSE: See attached replacement page 22 to Arizona CC Tariff No.
1 to reflect revised language.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Clevcland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

14
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BROADVOX-CLEC, LLC ORIGINAL SHEET 22
ARIZONA CC TARIFF NO. 1

3.1.3 Timing begins when the called station is answered and two way
communication is possible, as determined by standard industry
methods generally in use for ascertaining answer, including
hardware answer supervision in which the local telephone
company sends a signal to the switch or the software utilizing
audio tone detection. Recognition of answer supervision is the

! responsibility of the Underlying Carrier. Timing for each call ends

when either party hangs up. The Company will not bill for

uncompleted calls.

3.2 Customer Complaints and/or Billing Disputes

Customer inquiries or complaints regarding service or accounting may be made in
writing or by telephone to the Company at:

1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115
(877) 884-6597

Any objection to billed charges should be reported promptly to the Company. The
Customer should notify the Company of any disputed items on an invoice within
thirty (30). In the event of a dispute between the customer and the utility
respecting any bill, the utility may require the customer to pay the undisputed
portion of the bill to avoid discontinuance of service for nonpayment. The utility
shall make such investigation as may be appropriate to the particular case and
report the result thereof to the customer. In the event the dispute is not reconciled,
either party may make application to the Commission for review and disposition
of the matter.

Where overbilling of a subscriber occurs, due either to Company or subscriber
error, no liability exists which will require the Company to pay any interest,
dividend or other compensation on the amount overbilled.

ISSUE DATE: April 6, 2009 EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of
The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115

—



ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”)
Docket No. T-20666A-09-0173
December 7, 2009

STF 1.12

Section 4.8 of Broadvox’s proposed tariff 1 is entitled ‘Universal Service
Fund Assessment & Presubscribed Interexchange Carrier Charge’. The
section language does not specific the amount of the corresponding charges or
the methods by which such charges will be calculated. Please:

1 - clarify the language and provide revised tariff information, or
2 - delete the section and provide revised tariff information.

RESPONSE: See attached replacement page 31 to Arizona CC Tariff No.
1 to reflect deletion of Universal Service Fund Assessment &
Presubscribed Interexchange Carrier Charge language.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

15




BROADVOX-CLEC, LLC ORIGINAL SHEET 31
ARIZONA CC TARIFF NO. 1

4.7  Payphone Dial Around Surcharge

A dial around surcharge of $.60 per call will be added to any completed intrastate toll
access code and subscriber toll-free 800/888 type calls placed from a public or semi-

public payphone.
I
ISSUE DATE: April 6,2009 ‘ EFFECTIVE DATE: May 6, 2009
ISSUED BY: Alex Gertsburg, Corporate Secretary of

The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115




ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX")
Docket No. T-20666A-09-0173
December 7, 2009

STF 1.13 Section 4.9 of Broadvox’s proposed tariff 1 is entitled ‘Carrier Cost Recovery
Charge’. The section contains a charge which Staff does not believe typical in
AZ tariffs. Please:

1 - provide the names of (2-3) providers' in Arizona utilizing this charge,

2 - provide the corresponding tariff references of (2-3) providers in Arizona
utilizing this charge, or

2 - delete the section and provide revised tariff information.

RESPONSE: See attachment to STF 1.12 response reflecting requested
change.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

16 :
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ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”)
Docket No. T-20666A-09-0173
December 7, 2009

STF 1.14 Section 5.4 of Broadvox’s proposed tariff 1 contains a Directory Assistance
maximum charge of $1.50. Please:

1 - explain how this charge is reasonable compared to the $1.15 maximum of
Qwest Corporation for Directory Assistance with Call Completion, or

2 - submit a revision for tariff 1 that reduces the maximum to the current
charge in Broadvox’s proposed tariff 1, section 4.4.

RESPONSE: See attached replacement page 32 to Arizona CC Tariff No.
1 to reflect maximum charge of $1.50.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

17
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BROADVOX-CLEC, LLC

5.1

5.2

53

54

5.5

SECTION 5 - MINIMUM/MAXIMUM RATES

ORIGINAL SHEET 32
ARIZONA CC TARIFF NO. 1

1 + Dialing
$0.04 per minute Minimum

$0.25 per minute Maximum

Toll-Free Service

$0.04 per minute Minimum
$0.25 per minute Maximum
Travel Cards

$0.04 per minute Minimum

$0.25 per minute Maximum

Directory Assistance

$0.50 Minimum
$1.15 Maximum
Payphone Dial Around Surcharge
$0.35 Minimum

$0.60 Maximum

ISSUE DATE: April 6, 2009
ISSUED BY:

EFFECTIVE DATE: May 6, 2009
Alex Gertsburg, Corporate Secretary of
The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115



ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX™)
Docket No. T-20666A-09-0173
December 7, 2009

STF 1.15 Section 5.7.4.A of Broadvox’s proposed tariff 2 contains a direct dialed (in
excess of allowance) Directory Assistance maximum charge of $2.00.

Please:

1 - explain how this charge is reasonable compared to the $1.15 maximum of
Qwest Corporation for Directory Assistance with Call Completion, or

2 - submit a revision for tariff 2 that reduces the maximum to the current
charge in Broadvox’s proposed tariff 2, section 10.2.7.A.

RESPONSE: See attached replacement page 88 to Arizona CC Tariff No.
2 to reflect the maximum charge of $1.15.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

18




BROADVOX-CLEC, LILC

Arizona Tariff No. 2
Original Page 88

57 Directory Assistance Services, (Cont'd.)
5.7.4  Maximum Rates
A. Basic Directory Assistance
Local Directory Assistance
Direct dialed (in excess of allowance)

Via operator (no allowance)

B. Directory Assistance Call Completion
Per completed call

C. National Directory Assistance
Direct dialed

SECTION 5.0 - MISCELLANEOQOUS SERVICES AND RATES, (CONT'D.)

Per query
$1.15

$3.00

$.50

$1.15

; Issued: April 6, 2009
i Issued by: Alex Gertsburg

Effective: May 6, 2009

| Corporate Secretary of The Broadvox Holding Company, LLC, Member

1228 Buclid Avenue, Suite 390
Cleveland, Ohio 44115

—



ARIZONA CORPORATION COMMISSION
STAFPF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”)
Docket No. T-20666A-09-0173
December 7, 2009

STF 1.16 Section 5.7.4.B of Broadvox’s proposed tariff 2 contains a Directory
Assistance Call Completion maximum charge of $1.00. When combined with
the Directory Assistance maximum rate in section 5.7.4.A, the direct dialed
maximum rate for Directory Assistance Call Completion equals $3.00.
Please:

1 - explain how this charge is reasonable compared to the $1.15 maximum of
Qwest Corporation for Directory Assistance with Call Completion, or

2 - submit a revision for tariff 2 that reduces the maximum to the current
charge in Broadvox’s proposed tariff 2, section 10.2.7.B.

RESPONSE: See attachment to STF 1.15 response reflecting requested
change.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623
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ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”)
Docket No. T-20666A-09-0173
December 7, 2009

STF 1.17 Section 5.7.4.C of Broadvox’s proposed tariff 2 contains a National Directory
Assistance maximum charge of $2.00. Please:

1 - explain how this charge is reasonable compared to the $1.15 maximum of
Qwest Corporation for National Directory Assistance, or

2 - submit a revision for tariff 2 that reduces the maximum to the current
charge in Broadvox’s proposed tariff 2, section 10.2.7.C.

RESPONSE: See attachment to STF 1.15 response reflecting requested
change.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

0




ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX?”)
Docket No. T-20666A-09-0173
December 7, 2009

STF 1.18 Section 3.1 of Broadvox’s proposed tariff 2 refers to the incumbent local
exchange carrier as ‘Qwest, Inc.”. Please change the reference to ‘Qwest
Corporation’ and provide revised tariff information.

RESPONSE: See attached replacement page 50 to Arizona CC Tariff No.
2 to reflect the name Qwest Corporation.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

21
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BROADVOX-CLEC, LLC Arizona Tariff No. 2
Original Page 50

SECTION 3.0 - SERVICE AREAS
3.1 Exchange Service Areas

Local exchange services are provided, subject to availability of facilities and equipment, in areas currently
served by the following Incumbent LECs: 1) Qwest Corporation.

Issued: April 6, 2009 Effective: May 6, 2009
Issued by: Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115




ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”)
Docket No. T-20666A-09-0173
December 7, 2009

STF 1.19 Section 4.3.1 of Broadvox’s proposed tariff 2 states in part “Should a
Customer with both lines opt to disconnect the Primary Line, the remaining
Secondary Line will automatically convert to a Primary Line with all features
and functionality of such, and at the Primary Line monthly recurring rate.”
Please:

1 - clarify the intent of the information referenced above,

2 - explain under what circumstances a customer would remove a primary
line without closing the entire account,

3- explain why the secondary line should be assigned the features and
functionality of the primary line that was disconnected without an explicit
end-user request, and

4 - submit revised tariff information if appropriate.

RESPONSE: See attached replacement page 52 to Arizona CC Tariff No.
2 to reflect revised language.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

22




BROADVOX-CLEC, LLC Arizona Tariff No. 2
Original Page 52

SECTION 4.0 - BASIC SERVICES AND RATES, (CONT'D.)
4.3 Network Exchange Bundled Service

4.3.1 General

Broadvox-CLEC offers basic local exchange service only as part of a bundle or package of
telecommunications services. All packages include local service, long distance service (interstate
and intrastate toll) and selected custom calling features. Voice Mail and Optional Internet access 1
may be available with some packages at an additional charge. The aforementioned services are
only available as part of the bundled service offering and are not available on an individual service
basis. Customers will be billed directly by the Company.

The Company provides Customers with the option of obtaining a Primary Line and Secondary
Line per account:

A, Primary Line

The initial residential local exchange access line per account.

B. Secondary Line

The second or additional residential local exchange access line, billed to the
same address as the Primary Line, the Secondary Line will share the monthly
call allowance with the Primary Line. The Secondary Line does not
automatically include or share any Custom Calling Features. Feature packages
may be purchased separately.

Should a Customer with both lines opt to disconnect a line, the remaining line will automatically
convert to the Primary Line with all features and functionality of such, and at the Primary Line
monthly recurring rate.

Issued: April 6, 2009 Effective: May 6, 2009
Issued by: Alex Gertsburg
Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115




ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”)
Docket No. T-20666A-09-0173
December 7, 2009

STF 1.20 Section 5.5 of Broadvox’s proposed tariff 2 contains a Public Telephone
Surcharge maximum of $1.00. Staff will not support a maximum charge
greater than $0.60. Please revise section 5.5 and 10.2.5 accordingly and
provide revised tariff information. ‘

RESPONSE: See attached replacement page 81 and 123 to Arizona CC
Tariff No. 2 to reflect the maximum charge of $.60.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115 |
E-Mail: jslater@infotelecom.us :
Telephone Number: (216) 373-4623

23 I
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BROADVOX-CLEC, LLC Arizona Tariff No. 2
Original Page 81

5.5

SECTION 5.0 - MISCELLANEOUS SERVICES AND RATES, (CONT'D.)
Public Telephone Surcharge

In order to recover the Company's expenses to comply with the FCC's pay telephone compensation plan
effective on October 7, 1997 (FCC 97-371), an undiscountable per call charge is applicable to all intrastate
calls that originate from any pay telephone, not presubscribed to the Company, used to access Company
provided services. This surcharge, which is in addition to standard tariffed usage charges and any
applicable service charges and surcharges associated with service, applies for the use of the instrument used
to access Company provided service and is unrelated to the service accessed from the pay telephone.

Pay telephones include coin-operated and coinless phones owned by local telephone companies,
independent companies and interexchange carriers. The Public Pay Telephone Surcharge applies to the
initial completed call and any reoriginated call. The Public Pay Telephone Surcharge does not apply to calls
placed from pay telephones at which the Customer pays for service by inserting coins during the progress
of the call.

Whenever possible, the Public Pay Telephone Surcharge will appear on the same invoice containing the
usage charges for the surcharged call. In cases where proper pay telephone coding digits are not transmitted
to the Company prior to completion of a call, the Public Pay Telephone Surcharge may be billed on a
subsequent invoice after the Company has obtained information from a carrier that the originating station is
an eligible pay telephone.

Maximum Rate Per Call: $.60

Issued: April 6, 2009 Effective: May 6, 2009
Issued by: Alex Gertsburg

Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115




BROADVOX-CLEC, LLC

Arizona Tariff No. 2
Original Page 123

10.2

SECTION 10.0 - CURRENT PRICE LIST, (CONT'D.)

Miscellaneous Services and Rates, (Cont'd.)

10.2.3 Restoration of Service

Per occasion, per line

10.2.4 Temporary Suspension/Restoration of Service
Nonrecurring charge, per line suspended
Recurring charge, per line suspended
Nonrecurring charge, per line restored

10.2.5 Public Telephone Surcharge

Rate Per Call:

Residence Business
$25.00 $55.00
Residence Business
$10.00 $27.50
50% of regular service rates
$10.00 $27.50
$0.60

Issued: April 6, 2009
Issued by:

Alex Gertsburg

Corporate Secretary of The Broadvox Holding Company, LLC, Member
1228 Euclid Avenue, Suite 390
Cleveland, Ohio 44115

Effective: May 6, 2009




ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”)
Docket No. T-20666A-09-0173
December 7, 2009

STF 1.21 Please provide a comparison between Broadvox’s proposed Arizona rates and
those of key competitors in Arizona. If Broadvox’s proposed Arizona rates
are higher than key competitors in Arizona, please explain why Broadvox’s
rates should be considered just and reasonable.

(For the Applicant’s ease, comparison templates are included in Attachments
A & B. Please complete the page as appropriate for at least Qwest and two
other competitors in Arizona. If preferred, an excel file can be obtained by
contacting Armando Fimbres at afimbres@azcc.gov.)

RESPONSE: Broadvox-CLEC, LLC has no market power and that the
reasonableness of its rates will be evaluated in a market with numerous

competitors.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

24
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ARIZONA CORPORATION COMMISSION
STAFF’S FIRST SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”>)
Docket No. T-20666A-09-0173
December 7, 2009

STF 1.22 Please provide a comparison between Broadvox’s proposed Arizona rates and
those of Broadvox’s, or affiliates, in other states where similar services are
provided. If the proposed Arizona rates are higher than other states, please
explain why Broadvox’s proposed Arizona rates should be considered just and
reasonable.

(For the Applicant’s ease, comparison templates are included in Attachments
C & D. Please complete the page as appropriate. If preferred, an excel file
can be obtained by contacting Armando Fimbres at afimbres@azcc.gov)

RESPONSE: Broadvox-CLEC, LLC has no market power and that the
reasonableness of its rates will be evaluated in a market with numerous

competitors.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623
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Lance J.M. Steinhart, P.C.
1720 Windward Concourse
Suite 115
QR\G\N A\_ Alpharetta, Georgia 30005 =~ 5’%{
Also Admitted in New York Telephone:(770) 232-9200
and Maryland ot s 7 Facsimile:(770) 232-9208

Email: Isteinhart@telecomcounsel.com

January 19, 2010. -

VIA OVERNIGHT DELIVERY

Docket Control

Arizona Corporation Comimission
1200 W. Washington Street
Phoenix, Arizona 85007

(602) 542-2237

Re:  Broadvox-CLEC, LLC
Docket No. T-20666A-09-0173

Dear Sir/Madam:

Enclosed please find for filing an original and thirteen (13) copies of Broadvox-
CLEC, LLC’ s responses to the Commission Staff's Second set of data requests for
information in Broadvox-CLEC, LLC’ s Application and Petition for Certificate of Public
Convenience and Necessity to Provide Competitive Intrastate Telecommunications.

I have also enclosed an extra copy of this letter to be date stamped and returned to
me in the enclosed, self-addressed, postage prepaid envelope.

If you have any questions or if I may provide you with additional information,
please do not hesttate to contact me.

Respectful '// bmitted, Arizona Corporation Commission

; DOCKETED
/ JAN 21 2015
Langé/4. M. Steimnhart

- A ! ey for Broadvox-CLEC, LLC DOCKETED By \.\\ f\j

\

—

cc: Alecia Monroe
Michael W. Patten, Esq. — Via email

Armando Fimbres, Utilities Division — Via email to: AFimbres@azcc.gov




ARIZONA CORPORATION COMMISSION
STAFF’S SECOND SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX?”)
Docket No. T-20666A-09-0173
January 19, 2010

STF 2.1 Does Broadvox have any corporate affiliation with Broadvox Distribution,
LLC? If yes, please explain the affiliation.

RESPONSE: Broadvox does not have any corporate affiliation with
Broadvox Distribution, LLC.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail; jslater@infotelecom.us

Telephone Number: (216) 373-4623

1



ARIZONA CORPORATION COMMISSION
STAFF’S SECOND SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”)
Docket No. T-20666A-09-0173
Jannary 19, 2010

STF2.2 If the response to STF 2.1 is 'mo', does Broadvox have any business
relationship with Broadvox Distribution, LLC? If yes, please explain the
relationship.

RESPONSE: Broadvox does not have any business relationship with
Broadvox Distribution, LLC.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

2



ARIZONA CORPORATION COMMISSION
STAFF’S SECOND SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX™)
Docket No. T-20666A-09-0173
January 19, 2010

STF 2.3

Is Broadvox secking a facilities-based local exchange CC&N for the purpose
of providing Arizona telephone numbers obtained from the North American
Numbering Plan Administration ("NANPA") to Broadvox affiliates or third-
parties?

RESPONSE: This is service currently not a priority with Broadvox-CLEC.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

3



ARIZONA CORPORATION COMMISSION
STAFF’S SECOND SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (*“BROADVOX”>)
Docket No. T-20666A-09-0173
January 19, 2010

STF2.4 Is Broadvox seeking a facilities-based local exchange CC&N for the purpose
of providing interconnection access services to Broadvox affiliates or third-
parties?

RESPONSE: This is service currently not a priority with Broadvox-CLEC.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

4



ARIZONA CORPORATION COMMISSION
STAFF’S SECOND SET OF DATA REQUESTS TO
BROADVOX-CLEC, LLC (“BROADVOX”)
Docket No. T-20666A-09-0173
January 19, 2010

STE 2.5

Broadvox's response to STF1.6 states "Broadvox does not intend to deploy a
facilities-based local exchange network or any elements of a facilities-based
local exchange”. Please explain why Broadvox is seeking a facilities-based
local exchange Certificate of Convenience & Necessity ("CC&N")?

RESPONSE: Broadvox secks a facilities-based CPCN in order to have the
ability to deploy UNE facilities as market conditions warrant.

All Contacts Providing Information/Response for the above question:

Jeff Slater, President

1228 Euclid Ave., Suite 390, Cleveland, Ohio 44115
E-Mail: jslater@infotelecom.us

Telephone Number: (216) 373-4623

5



RE.,¢ONSES OF BROADVOX-CLEC, LLC TO
STAFF’S THIRD SET OF DATA REQUESTS
DOCKET NO. T-20666A-09-0173
April 7,2010

STF 3.1

STF 3.2

STF 3.3

The consolidated financial statements attached with Broadvox-CLEC’s CC&N
application were through end of year 2007. Please provide the consolidated
statements for 2008 & 2009. If the consolidated statements for 2009 are not
available, please explain when they will be available.

Broadvox considers the consolidated financial statements to be confidential and
competitively sensitive.  Broadvox will provide the full financial statements
pursuant to a protective agreement. Broadvox agrees that the three financial
numbers typically contained in CLEC CC&N Staff Reports may be disclosed
publicly.

Please describe/name the ownership of Broadvox, Inc. and provide the
corresponding ownership percentages.

Andre Temnorod 43.6620%
Eugene Blumin 21.8310%
Alex Bederman 21.8310%
Gary Tabachnik 3.7223%
Peter Sandrev 3.7223%
Sergey Galchenko 3.7223%
Richard Enriquez 0.9054%
Alex Gertsburg 0.6036%
TOTAL 100.0000%

Qwest Corporation recently filed a complaint in a Texas federal district court
alleging that Broadvox, Inc. is misrepresenting the types of calls it is transporting
to avoid paying Qwest and other phone companies appropriate access charges,
case # 4:10-cv-00134-A. Staff needs to understand how the issues raised in the
complaint involve Arizona and, perhaps, Broadvox-CLEC in general. Please
explain:

Neither Broadvox, Inc. nor any of its subsidiaries has ever improperly
manipulated, altered, or done anything else to the ANI or data stream that
accompanies its traffic. Broadvox believes that Qwest is simply misguided as to
its understanding of the facts, and/or is making the broadest possible claims in
order to improve its chances of withstanding a motion to dismiss. We anticipate
that the complaint will either be dismissed, will be referred to the FCC on the
basis of primary jurisdiction, or will be stayed pending resolution of the FCC
proceeding.




RE>ONSES OF BROADVOX-CLEC, LLC TO
STAFF’S THIRD SET OF DATA REQUESTS
DOCKET NO. T-20666A-09-0173
April 7,2010

QOwest’s complaint was filed against Broadvox, Inc. and two of its subsidiaries,
but not against Broadvox-CLEC, which did not exist during the relevant time
period. Broadvox LLC is the only one of the three defendants that had any
operations during the relevant time period (which Qwest would easily have
known had it conducted minimal due diligence into its claims).

The complaint does not allege any specific geographic location for the
termination of the referenced calls, so Broadvox LLC is unable to determine
whether the complaint involves Arizona. The basis for the complaint is Qwest’s
erroneous assertion that Broadvox, Inc. and two subsidiaries are interexchange
carriers and therefore that their traffic is subject to access charges. This is
factually incorrect, and because the law is clear that access charges apply only to
IXCs, we view the complaint as completely frivolous, baseless and unfounded.
Broadvox LLC only IP-originated traffic. Access charges therefore do not apply.

Also, the issue of termination charges for VoIP traffic is currently pending with
the Federal Communications Commission (FCC). Once the FCC issues a ruling
regarding VolIP termination charges, Broadvox-CLEC anticipates that the ruling
would apply to traffic terminated in all states, including Arizona.

1. Are any of the Officers or Executives of Broadvox-CLEC involved in the
complaint? If yes, please explain who is involved and how.

None of the officers or executives of Broadvox-CLEC are named individually
in the Qwest complaint. Broadvox-CLEC and Broadvox, LLC do, however,
have common officers, and both are subsidiaries of the same parent company,
Broadvox, Inc. Above all, because the allegations in the complaint are false,
none of the officers or executives of Broadvox-CLEC are involved in any of
them.

2. Are any Broadvox-CLEC affiliates operating in Arizona involved in the
complaint? If yes, please name the affiliates and briefly explain how they are
involved.

The complaint does not make clear what traffic it asserts is being incorrectly
terminated, so it is not possible to determine whether Qwest’s blanket
allegations are intended to relate to operations in Arizona. Broadvox-CLEC
does have affiliates, however, with operations relating to Arizona as they are
interconnected VoIP service providers providing nationwide service to their
customers and end-users. These affiliates include Broadvox, LLC (a
wholesale VoIP provider) and BroadvoxGo, LLC (a retail VoIP provider),
both of whom terminate and originate traffic to and from the state of Arizona.
Again, because the allegations of the complaint are completely false, no
affiliates of Broadvox-CLEC (in Arizona or anywhere else) are involved in
such allegations.
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3. Is Broadvox-CLEC involved in the complaint related to operations in any
states served by Qwest Corporation? If yes, please name the states and how
Broadvox-CLEC is involved in each.

See response to No. 2. Further, Broadvox-CLEC has never had any
operations, and was not in existence during the time period relevant to the
Complaint.



Lance J.M. Steinhart, P.C.
Attorney At Law
ORI G‘ N AL 1720 Windward Concourse
' - Suite 115

Alpharetta, Georgia 30005
Also Admitted in New York Telephone: (770) 232-9200
and Maryland Facsimile: (770) 232-9208
Email; Isteinhart@telecomecounsel.com
January 20, 2010

VIA OVERNIGHT DELIVERY ..M

Docket Control Center

Arizona Corporation Commission
1200 W, Washington Street
Phoenix, Arizona 85007 -
(602) 542-2237 T

Re: Broadvox-CLEC, LLC
Docket No. T-20666A-09-0173

Degr Sir/Madam:

Enclosed please find for filing an original and thirteen (13) copies of revised page 4 (specifically
Section A, Questions {A-13) and (A-14) ) of Broadvox-CLEC, LLC's Application and Petition for
Certificate of Public Convenience and Necessity to Provide Intrastate Telecommunications Services.
The Applicant has previously filed a $125,000 Bond with the Commission, and would respectfully request
that it be released so the Applicant can cancel such Bond.

I have also enclosed an extra copy of this letter to be date stamped and returned to me in the
enclosed, self-addressed, postage prepaid envelope.

If you have any questions or if I may provide you with any additional information, please do not
hesitate to contact me. Thank you for your attention to this matter.

Respectfully submi
Arizona Corporation Commission
%o J.M. Steinhart DOCKETED
Attorney for Broadvox-CLEC, LLC
Enclosures JAN 2 2 2010

cc: Alecia Monroe - et e
) DOCKETEDAY | & .~ |
Michael W. Patten, Esq. if Facilities Based (Via e-mail) ¥ k&\\;\ }

:'n".i-—'—- ;

Anramne e gt s i

07/07/06



(A-13) Indicate if the Applicant's customers will be able to access alternative toll service providers or resellers via
I1+101 XXXX access.

Bdyes [CINo

(A-14) Ts applicant willing to post a Performance Bond? Please check appropriate box(s).

BFor Long Distance Resellers. a $10,000 bond will be recommended for those resellers who collect advances,
prepayments or deposits.

O Yes No
If "No", continue to question (A-15),

DdFor Local Exchange Resellers, a $25.000 bond will be recommended.

Cdyes XNo
If "No", continue to question (A-15).

[JFor Facilities-Based Providers of Long Distance, a $100.000 bond will be recommended.
Oves [INe

If "No", continue to question (A-15).

DFor Facilities-Based Providers of Local Exchange, a $100.000 bond will be recommended.
Oyes DANo
If any box in (A-14) is marked "No", continue to question (A-15).

Note: Amounts are cumulative if the Applicant is applying for more than one type of service.

(A-15) If any box in {A-14) is marked “No”, provide the following information. Clarify and explain the Applicant's
deposit policy (reference by tariff page number). Provide a detailed explanation of why the Applicant's superior
financial position limits any risk to Arizona consumers.

The Bonding requirements are not applicable to Applicant because it does not collect advances,
prepayments or deposits. Further, Applicant does not provide service to residential customers.
Rather, Applicant intends to provide service to enterprise business customers, who are
sophisticated businesses that have sufficient resources to pursue resolution of any dispute that may
arise with Applicant. Therefore, a bonding requirement is not necessary to protect these
customers.

(A-16) Submit copies of affidavits of publication that the Applicant has, as required, published legal notice of the
Application in all counties where the Applicant is requesting authority to provide service.

Note: For Resellers, the Applicant must complete and submit an Affidavit of Publication Form as Attachment “C”
before Staff prepares and issues its report. Refer to the Commission’s website for Legal Notice Material (Newspaper
Information, Sample Legal Notice and Affidavit of Publication). For Facilities-Based Service Providers, the Hearing
Division will advise the Applicant of the date of the hearing and the publication of legal notice. Do not publish legal
notice or file affidavits of publication until your are advised to do so by the Hearing Division.

07/07/06
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LANCE J. M. STRINHART, P.C.
ATTORNEY AT LAY
1720 WINDWARD COREEATHSE
SR 115
ALPHARETTA, GIEORCIA 30003
Also aitnritied in New York Telephooe: {770) 2329200
amd Mearyland Puctimile: (770) 232-9208

E-nail: Isteinhert@talecomeaunssloo

August 11, 2010

VIA OVERNIGHT DELIVERY

Adtrpna, Corporation Comission
DOCKETED
Atizoms Conporation Coxnmiseion AUG 13 2010
1200 West Washingson Street

Phoenix, Atizona 85007-2927

(602) 542-2237 __—M el

RE: Broadvox-CLEC, LLC
Docket No. T-20666A-09-0173
Dear Sir or Madao:

Enclosed please find for filing an original and thirteen (13) copies of notarized Affidavits

attesting thar Broadvox-CLEC, LLC has pubilished] the required public nofice of its Applicalion for

a Certificate of Corrvenience and Necessity in The Arivons Republic newspapes on Fuly 26, 2010

I have encloged an extra copy of this letter to be dwte-stamped and returnad in the

enclosed envelope provided.

If you have any qusstions, please feel free to give me a call or e-mail at (678) 775-2253 or
sjanasen(@telecomcounsel.com,

LG o 81 50O
QaAIR03H

Enclorures
es:  Alecin Monroe

http://image.azcc.gov/scripts/cgi/dwisdocket2.pl?COMMAND=4&SESSIONID=zb0c9Wh

. 8/12/2010
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F
BEFORE THE ARIZONA CORPORATION COMMISSION

COMMISSIONERS

KRISTIN K. MAYES, Chairman
GARY PIERCE

PAUL NEWMAN

SANDRA D, KENNEDY

BOB STUMP

IN THE MATTER OF THE APPLICATION Docket No. T-20666A-09-0173
OF BROADVOX-CLEC, LLC _
FOR APPROVAL OF A CERTIFICATE OF
CONVENIENCE AND NECESSITY TO
PROVIDE RESOLD LONG DISTANCE,
RESOLD LOCAL EXCHANGE, AND
FACILITIES-BASED LOCAL EXCHANGE
TELECOMMUNICATIONS SERVICES

IN ARIZONA

NOTICE OF FILING OF
AFFIDAVIT OF PUBLICATION

Yadt? N St ! Nt Nt Nkt ink” ait

Broadvax-CLEC, LLC hereby submits an ariginal and thirteen {13) copies of the
Affidavit of Publication from Tha Arizona Republic as verification that the public notice in this
matier was publizshed in this newspaper on the dats specified.

ﬁtbonwy for an.dvm:mc, LLC

http://image.azcc.gov/scripts/cgi/dwisdocket2.pl?COMMAND=4&SESSIONID=zb0cO9Wh... 8/12/2010



AFFIDAVIT OF PUBLICATION

THE ARIZONA REPUBLIC

STATE OF ARIZONA
COUNTY OF MARICOPA SS.

Manny Vargas, being first duly sworn, upon oath deposes
and says: That he is a legal advertising representative of the
Arizona Business Gazette, a newspaper of general
circulation in the county of Maricopa, State of Arizona,
published at Phoenix, Arizona, by Phoenix Newspapers Inc.,
which also publishes The Arizona Republic, and that the
copy hereto attached is a true copy of the advertisement
published in the said paper on the dates as indicated.

The Arizona Republic

July 26, 2010

i

Sworn to before me this
26™ day of
July A.D. 2010

O S S N P

Ondrea Sheppard
el ) Notary Pubfic
Sl 5 Marlcopa County, Azona
2 My Comm, Explres 08-03-10

NPT I

= Notary Public



AFFIDAVIT OF PUBLICATION

THE ARIZONA REPUBLIC

STATE OF ARIZONA
COUNTY OF MARICOPA

} ss.

Manny Vargas, being first duly sworn, upon oath deposes
and says: That he is a legal advertising representative of the
Arizona Business Gazette, a newspaper of general
circulation in the county of Maricopa, State of Arizona,

published at Phoenix,
which also publishes
copy hereto attached

Arizona, by Phoenix Newspapers Inc.,
The Arizona Republic, and that the
is a true copy of the advertisement

published in the said paper on the dates as indicated.

The Arizona Republic

July 26, 2010

Sworn to before me this
26™ day of
July A.D. 2010

/i

Ondrac Shoppard
Notaly Public
j&f ancopa Counfy, Azona
-5/ My Comn. Sxpires 03-03-10

O

S PRI S

Notary Public
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0?\\ FOR THE NORTHERN DISTRICT OF TEXA§ 1 JUN
: FORT WORTH DIVISION I8 PH 3: 59 4”
QWEST CORPORATION, § CLERK OF COURT
' §
" Plaintiff, §
§ ,
vs. § CASE NO. 4:10-CV-134-A
_ §
BROADVOX, INC. §
BROADVOX, LLC, §
and BROADVOXGO!, LLC, §
§
Defendants. - §

DEFENDANTS’ MOTION TO DISMISS COMPLAINT, OR IN THE ALTERNATIVE,
MOTION TO STAY OR TO DISMISS UNDER FIRST FILED OR PRIMARY'
’ JURISDICTION DOCTRINES AND BRIEF IN SUPPORT

Thomas G. Yoxall .

State Bar No. 00785304

Kelly Orlando

State Bar No. 24046560

LOCKE LORD BISSELL & LIDDELL LLP
2200 Ross Avenue, Suite 2200 -

Dallas, TX 75201-6776

(214) 740-8683 - phone

(214) 740-8800 - fax

Anita Taff-Rice, Pro Hac Vice

LAW OFFICES OF ANITA TAFF-RICE
1547 Palos Verdes, #298

Walnut Creek, CA 94597

(415) 699-7885 -phone

(925) 274-0988 - fax
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GLOSSARY OF KEY TELECOMMUNICATIONS TERMS

“ICA”:. An interconnection agreement is a contract pursuant to 47 U.S.C. Section 251 settlng
forth rates, terms and conditions for mterconnectmg an’ incumbent local exchange carrier’s
- network w1th a competitive local exchange carrier’s network

“IP” Intemet Protocol is a formattmg procedure used to transmit blocks of data from sources to

N destmatlons over the Internet. - http:/www.fcc. gov/pshs/techtoplcs/tech- ip-interop.html -

| “ISDN” A standard and integrated digital network that allows users to simultaneously send

_ . “-voice, data and video over multiple multiplexed communications channels from a common
* - "network interface. http://www.fcc. gov/Bureaus/Cable/Reports/g-broadbandtoday doc.

a“IXC” An 1nterexchange carrier is a common carrier that carries a call across exchange

, boundarles

o “PBX” A anate Branch Exchange is a private telephone system sw1tch that xnterconnects
. telephone extensions to - each -other, as well as to the ~outside telephone network.

s *http:/fwww.fec. gov/Bureaus/Cable/Reports/g—broadbandtoday doc.

o “PRI” Prlmary Rate Interface is an interface standard for ISDN that prov1des total bandwxdth'
capacity of 1.544 Megbits per second http://www.fcc.gov/Bureaus/Cable/Reports/g-
‘broadbandtoday. doc :

' "‘PRI trunk” A network facﬂ1ty that provrdes 1.544 Megablts per second of capa01ty

: “Protocol” A stnct procedure for the uutlatton, malntenance “and termmatlon of data_ :
o commumcatlons http //www fcc gov/pshs/techtop1cs/tech-lp-mterop html

"‘TDM” Tlme D1v151on Mult1p1ex1ng isa techmque of transmlttmg multlple dlgltlzed data voice,

‘and - “video "signals simultaneously over one communication media by interleaving pulses
representmg bits from different channels or time slots. The Public- Switched Telephony Network
(PSTN) is based on the TDM technologies and often called a TDM access network
‘http /www.networkdictionary. com/telecom/tdm php.

~ “VoIP”: Voice over Intemet Protocol is a technology that converts tradltlonal analog voice calls
into a digital - signal ~using Internet . _protocol. . FCC. - VoIP  Fact Sheet,

o K http //www fcc gov/cgb/consumerfacts/vorp pdf

viii
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Pursuant to Rule 12(b)(6) of the Federal Rules of C1v11 Procedure, Broadvox, Inc .

' -.Broadvox LLC and BroadvoxGo' LLC (“Broadvox” or “Broadvox Defendants”) respectfully. '

: move the Court for a dlsrmssal of all clalms asserted by Qwest Corporatron (“Qwest”). In the
alternatlve, Broadvox moves to dismiss or to stay this case until an 1dent1ca1 complamt
| A‘prev1ously filed by Qwest in the Western D1stnct of Washmgton is resolved or in deference to°
-the Federal Communications Commission (“FCC”) If however the Court does not dlsrmss or.

s 'stay, then the Court should requlre Qwest to re—plead under FED. R CIV P 12(e)

| vaest s Complamt falls to state aclaim agamst Broadvox because

BNCORE Qwest has failed to allege facts sufficient to support a plausrble conclusion that'.

Broadvox is an interexchange carrier (“IXC”), the only type of entity liable for
~access charges under federal law (All Counts); ,

(2 “All state law clalms are barred by the ﬁled rate doctnne (All Counts)
(3 Qwest farls 10 allege facts sufﬁc1ent to support unjust ennchments (Count III)

| @) . Qwest fails to plead fraud w1th the partlcularrty requ1red by FED. R. CIV P. 9
(Counts IVand V); -

&) Q'west fails to allege the elements necessary for tortious interference (Count V),
©6) Qwest’ s cla1m for declaratory relief is duplicative of its claims for the payment of.
o tariffed access charges and fraud, and therefore suffers from the same fatal defects '
- identified above and thus must be dlsmrssed (Count VII)
I. - PRELIMINARY STATEMENT AND BACKGROUND
The fundarnental issue in tlus case is whether Broadvox is an- IXC under apphcable law, |
', and therefore subJect to access charges under federal law. Broadvox is not an lXC
. Qwest Does Not and Cannot Allege Facts that Broadvox is an IXC

Desplte the acronyms and technical jargon, the issues in this proceeding are srmple and

the conclusrons strarghtforward Under current law, access charges (formally called carrrer s -

! For the benefit of the Court Broadvox has included a Glossary of Key Telecommunications Terms after the Table
of Authorities at the beginning of this Motlon to Drsmrss
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carner charges) may be apphed only to IXCs under 47 C.F. R § 69.5(b). That regulatlon states

B that “[c]amer ) carner charges shall ‘be computed and assessed upon all mterexchange carriers -

'that use local exchange sw1tch1ng facrhtles for the prov1s1on of 1nterstate or forergn

MR telecommumcatlons services.’ ” The regulatlon, by 1ts plam language applles access charges only

. to IXCs, not to other'entltles. vaest offers a legal conclusron that Broadvox is an IXC, but does
| not (and cannot) plead any facts to support that conclusion.
Qwest does not (and cannot) allege that Broadvox has received a certiﬁCate to operate as

.an IXC nor that any regulatory body has ruled that Broadvox is an 1XC. It fails to plead any

o - facts showmg that Broadvox oﬁers its services md1scr1rmnately to the entlre pubhc via tarlff or

OtherWlSC as a common carrler These elements are fundamental requlrements for and clear
indicia -of}',‘voperatmg as-an IXC. Qwest instead offers only the vague .clarm that Broadvox
}“ rovides ' forlvthe transport of long-distance calls bettaveenlocal exchanges.” Flrst Amended
; _Complalnt at § 37 (“Complamt”) (emphas1s addcd) Read vrnost 'favorably. tones‘t- the

- Complaint clarms no more > than that Broadvox part1c1pates in some fashion i in the transport of a
long-dxstance call Such partlcxpatlon s1mply does not create an IXC yet that vague statement is

the only paragraph out of 137 in 1ts Complamt, in which Qwest attempts to offer a factual basis
E for 1ts clarm tha_t Broadvox is an IXC. In all other instances, ‘Qwest merely asserts the legal
conclusion that 'Broadyox is an IXC. Such legal conclusions are not entitled to the same
| »assumptlon of truth as are facts when a court is evaluatmg the sufﬁc1ency of a clalm Ashcroft v.

’_"Iqbal 129S Ct 1937 1949 50 (2009)

? One must wonder why Qwest would use such obtuse language, if in fact it could plead facts demonstrating
unequivocally that Broadvox is an IXC (as it must to support a claim that access charges may be applied to

Broadvox’s traffic).  The answer, of course, is simple: Broadvox is not an IXC, and Qwest cannot allege any such '

facts.
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' Qwest also expressly hrmts its Cornplalnt to “tradmona.l long dlstance calls, which both
~ begin and end as ordlnary c1rcu1t-swrtched telephone calls ” (Cornpl 1[ 52). The Court may not
‘lo'ok beyond the face of Qwest s pleadings to resolve an issue that Qwest expressly excludes -
- _namely what charges 1f any, might be' due for termination of non-tradmonal traffic such as
'7,V01ce over Internet Protocol traffic (“VoIP”) “See St Paul Ins Co v. AFIA Worldwzde Ins. Co., .‘
937 F. 2d 274 279 (Sth Cll‘ 1991) Even if the Court looked beyond the scope of the pleadmgs
| to examine whether access charges may be applied to non-tradmonal non-IXC services, there is

n no law to apply. As _Qwest has falled to support its legal concluswn that Broadvox is an IXC, the

= _: “_ C'ourt need not and should nOt 'go further.

R B Qwest’s State—Law Clalms Fail as A Matter of Law _

Qwest also falls to support its claim that Broadvox is .a customer of 1ts tanffed access :
o serylces. Imphcnly recogmzlng that there is no busmess relatlonshlp between the two
:cornpanies Qwest turns instead to equxtable remedles and state law in an effort to impose access
- charges on Broadvox Each of the state-law clalms however, is based on Qwest’s unsupported
- allegatlons that Broadvox is an IXC that OWes access charges for termlnatlon of its trafﬁc Also
'liv_under the ﬁled rate doctrine, Qwest must rely on-the terms of its tariff for any remedy, which
tarlff applles only to “subscribers.’,? Broadvox is not a “subscriber” of Qwest’s tarlffcd s_ervices.

) '.Q__west’s state-layv claims» a’rebarred.by the ﬁled rate doctrine.

. C. »» Identical Issues Are Pendmg in Other Jurlsdlctlons
| Broadvox respectfully submits that this Court need not and should not, cons1der Qwest’s
v COmplaint because the identical 1ssues are currently being litigated and/or considered in two

other jurisdictions. First, Qwest 'commenCed an identical lawsuit in the Western District of




. Case 4:10-cv-00134-A ‘o_cq‘mént" 18 Filed 06/18/10 Paga3 of 35 PagelD 120

‘ o Washmgton in November of 2008 agamst Broadvox and several other defendants That'case |

mvolves the same plarntlﬁ" the same defendant the same set of transactions. (the alleged. -

~.term1natlon of Broadvox traffic to Qwest’s network in Washmgton Arizona, Idaho, Oregon and
) -Utah), and the same legal issues. 4 In fact Qwest s Washlngton Amended Complamt is almost :
: entlrely 1dent1cal_to‘ its Complamt_ here. The Court should apply the first filed doctrine and ’
disnalss or stay this proceeding‘ until after the resolution of that identical complamt in
Washmgton wh1ch is now on-appeal to the United States Court of Appeals for the Nmth C1rcu1t
| : Second the FCC is act1ver conductxng a comprehenswe revrew and revision of the fees |
that all types of common carriers and other types of provrders mcludlng VolP prov1ders like
Broadvox, must pay one,_.anothe_r, for__termrnat_mg. _tr_afﬁc__— the exact issue in this proceeding.
- vvawest’s Complaint attempts to shortcut the FCC’s role as.-a policymaker by asking this Court to
v' apply access cha.rges to a type of traffic for which the FCC has not authorlzed such charges The
~.Court should therefore apply the doctnne of pnmary Junscllctron to dismiss or stay thrs litigation
in deference to the FCC ~which has the authorlty and the expertise to rule on the techmcal
regulatory and policy issues raxsed by the complamt A dlsrnlssal or stay will avord duplicative
: ’ lmgatlon whrch wa_stes judicial and party resources. |

II. * ARGUMENT AND AUTHORITIES

A Rule 12(b)(6) Motlon to Dismiss Standard

The standards for dec1d1ng a motion to dismiss for failure to state a clarm are well-settled
To survive a 12(b)(6) motion, a complamt must allege “enough facts to state a clarm to relief that

s plaus1ble on its face.” Ashcroft v. ’Iqbal, 12_9 S. Ct. 1937, 1949 (2009) (citing Bell Atlantic

* Qwest Corp., v. Anovian, Case No. C08-1715 RSM (W.D. Wa. ﬁled Nov. 26, 2008) (cited as “Qwest 2008
: Washmgton Complaint”) (PACER Doc. No. 1).

Qwest 2008 Washington Complamt at 147. Qwest 1dentlﬁes these same five states in 9 77 of the Complaint in this
case.
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Corp V. Twombly, 550 U S. 544 570 (2007)) A plarntrff allegmg facts that are merely }.

'. concelvable does not meet h1s burden See Twombly, 550 U S at 570
A clalrn has facxal plausrblhty when the plamtlff pleads factual content that allows the-
court. to draw the reasonable inference that the defendant is hable for the mrsconduct alleged :

B Iqbal 129 S Ct at 1949 (citing Twombly, 550 U. S at 556) The plau51b111ty standard is s not akin

B toa “probab111ty requlremen ” 1t requlres more than a sheer p0551b111ty that a defendant has acted

N .unlawfully Id A pleadmg that offers “labels and conclus1ons” or “a formulaic rec1tatlon of the
: elements of a cause of actlon” is not sufﬁment Id (quotmg Twombly, 550 U.S. at 555);
Ty uchman V. DSC Commumcattons Corp 14F. 3d 1061, 1067 (5th Cir. 1994) The Court cannot
'accept conclusory allegations or unwarranted deductions of fact as true. T wombly,‘ 550 U.S. at
555 On a motlon to dlsmlss courts are “not bound to accept as true a- legal conclusron couched
as factual allegatron ? Papasan V. Allam, 478 U S. 265,286 (1986) -See also Z-TEL Commc'ns,
_..Inc . SBC Commc ns Inc 331 F Supp. 2d 513 557 (E. D Tex. 2004) (“Conclusory allegatrons
| or legal conclusmns masqueradmg as factual conclus1ons will not suﬁice to prevent a motion to
~ dismiss.”) (quotmg Jones v. Alcoa Inc 339 F.3d 359 362 (5th Cir. 2003). |
Qwest’s Complamt does not meet the Rule 12(b)(6) standard. It is, in fact formulalc and.
' .‘ msupportable and therefore should be dlsmlssed |

R ~B. . Qwest Falls To Plead Facts Sufficient To Support A Clalm That Broadvox Is An
o IXC Subject To Tanffed Access Charges . ,

~ The “access charges” Qwest pursues in this actlon are “camers carrier” charges. See,
'. e. g (Compl “ 19 20) (explaining the access - charge regrme apphcable to IXCs for "
mterexchange calls) Sectron 69 of the FCC s rules governs the access charges that lie at the .

heart of Qwest’s clauns 47 C. F R. § 69 In partrcular Sectlon 69 5(b) prov1des that “[c]arrler s

- carrier charges shall be computed and assessed upon all mterexchange carriers that use local o
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exchange switching _facilitiesv for the provision of interstate or foreign 'teleconununioations

’ services.’r’ 47 CFR § 69.5_(b). The regulation applies “carrier’s carrier charges” only to IXCs,

- ~ notto other entities like Broadvosx. Id.

o 1L Qwest alleges no facts demonstratmg that Broadvox is a common carrrer S

For Qwest to alIege that Broadvox is an IXC Qwest must estabhsh that Broadvox isa o

' “common carrier.” The term ¢ carrler” has a ﬁxed meanmg it means a “common carrier.” 47
: U, S C § 153(10) (deﬁmng “carner as “common carner”) see also FCC v. Midwest Video '
| -Corp, 440 US.‘ 689 701 & n.lO (1979) (“carriers” - under the Communications Act hold
themsetves out to serve the general publxc mdlfferently, w1thout 1nd1v1dua11zed decrsron makmg
N ";as to customer deahngs), Request for Revzew of the Deczszon of the Umversal Serv Adm’r by Va. |
V-'State Dep 't of Educ Order 17 FCC Rcd 8677, 8678 1I 3 (2002) Qwest s own Tarlff exphcltly
makes the definition of “carrier” synonymous with “common carrier.” Qwest FCC Tariff No 1,
, § 2.6 located at ht_tp://tanffs.gwest.com:SOO ; See also (Compl. 9$77,n.12).
A clalm that a non-common ¢ carrler has v1olated dutxes 1mposed only upon a common
carrier is sub_]ect to dlsmlssal See Howard v. Am. Onlme Inc 208 F.3d 741, 752 53 (9th Cir. _‘
‘2000) In Howard as 1n thls case, the plamtlff clalmed that a non-common—camer was liable
' -“under obllgatxons that federal commumcatlons law 1mposes only upon common carriers.. The
.. gistrict court dismissed the complaint (affirmed by the Ninth Clrcult), holdmg that the defendant e
- .' was not a cornmon carrier and therefore could not be liable for Violating a dnty applicable only to
5 fco'rnrnon carriers. Id.; : see also Am. Online Inc. v. Greatdeals;net 49 F. Supp. 2d '851‘ 855-57
) (E D. Va. 1999). Here Qwest s claims rest entlrely upon nonpayment of access charges—a
: lrablhty 1mposed solely upon IXC common carriers. See 47 C F. R §§ 69. 4 69 5 | |
Interexchange service is defined as a call that “terminates in a local calling area different

than the one in which it orl‘gmates.” ‘-In the Matter of Unbundled Access to Network Elements
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Revzew of the Sectlan 251 Unbundlmg Obllgatlons of Incumbent Local Exchange Carrzers 20 .
- 'FCC Red 2533 2534 (2005) Qwest alleges that Broadvox cames calls between 1oca1
| 'f]exchanges (Compl 1[ 53) ' Simply alleglng that Broadvox s trafﬁc crosses an exchange" a

‘boundary, however, is not sufficient to support an allegation that Broadvox is a common carrier

~to which 'access-'.charge's apply. Rather, Qwest must-a'ls’o. demonstrate' that Broadvox has

- regulatory status as an IXC, as required by Section 47 C F.R. § 69 S(b)

Qwest wholly farls to. allege facts sufﬁclent to support a plaus1ble conclus1on that .
"; Broadvox is a common camer an mdlspens1ble requlrement for an entlty to be classrﬁed as an{' ;
| : IXC As noted above Rule 69. 5(b) provrdes that : access charges are assessed only on IXCs. 47
.C;F.R. §'69.5(b). Qwest rnakes two arguments that Broadvo_x is-a common carrier, but both are

‘v completely deficient. First, Qwest offers the circular legal conclusion that Broadvox “is a
: common carrier because it plays an mtegral part in provrdlng common carnage service . ”
(Compl 9 54 see also Compl 17-55-58). Such “labels and concluswns are not sufﬁc1ent to
state a claun under Twombly and Igbal, partlcularly when, as here they are circular and baseless
Second, Qwest claims that Broadvox is a common carrier because it “does not

| differentlate one call from another . . . transports each and every call that is passed to it . . . and

. provxdes non-dlscnmlnatory telecommumcatlons services to the pubhc Lo (Compl Al 59).

' '»‘]Such assertrons even 1f true do not estabhsh that Broadvox isa common carrier. Federal courts_ ;

’ have estabhshed a well settled two-part test for a common camer See Nat 'l Ass 'n of Regulatory -
Ul Comm rs v. FCC, 525 F.2d 630, 642 (D.C. Cir. 1976), cert. demed, 524} U.S.- 992.(19_76)..

- Courts “must inquire,-first, whether there will be any legal.compuls,i'on ... to serve indifferently, I'
-~ and if not, second, whether there are reasons implicit in the nature of [the service at 'iSsue] to -

© . expect an indifferent holding out to the eligible user 'pub_lic.”v Id. A common carrier does niot
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“make individualized decislons, in particular cases, whether and on what terms_to deal.” FCCv.

MidWesf Video Corp., 440 US 689, 701 (1979) (citin'g‘chz't 'l Ass’n of Regulatory Util. Cbmm rs, B

| J::525F2d at 641)).

Qwest does not and cannot allege that Broadvox is legally obligated to serve all persons

v requestmg serv1ces 1nd1fferently, nor does it allege that Broadvox s offerlngs are umform and -

R fw1thout any 1nd1v1duahzed rates, terms or condltlons Qwest s assertlon that Broadvox

o termmates “each and every call passed to it” does not establish the crrcumstances under which

) .bBroadvox agreed to accept the trafﬁc in the first place, nor that Broadvox had * any legal a

.-_compulsmn” to accept every requester s business. Nat'l Ass'n of. Regulatory Utzl Comm'’rs, 525

R F 2d 642 : Qwest’ assertlon “that Broadvox .. provides “non-dlscnmmatory

| telecommumcatlons » even 1f true is at best a lega] conclus1on dev01d of any facts demonstratmg )
~-that Broadvox has a legal compulsron to serve 1nd1fferently Therefore Qwest falls far short of -
the factual pleadmg requlred Papasan 478 U.S. at 286. Because Qwest has not pled facts to

support a plausxble conclusion that Broadvox is a common carrier, Qwest’s complaint must be

‘ dlsmlssed Howard 208 F 3d 752-53.

2 . Qwest alleges no _facts demonstratmg that Broadvox is an IXC

 The long standmg rule ‘set forth in 47 CFR. § 69. S(b) that only IXCs are hable for -
Carrler s carrier charges” is dispositive in this case because Qwest does not and cannot plead
facts sufficient to support a plausible conclusion that'Broadvox is an IXC‘ Indeed, Qwest has not
alleged that Broadvox has been certlﬁed by any state or federal regulatory body to operate as an
| IXC, that Broadvox has an IXC tarlff on ﬁle in any Jurlsdlctlon that Broadvox ﬁles mandatory -
IXC annual reports at the FCC or state comm1s51ons or that Broadvox is subJect to IXC equal
access oblxgatlons to accommodate disabled persons. - Instead, Qwest offers only the solitary,

vague claim that Broadvox provndes for the transport of long- dlstance calls between local' '
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o | exchanges » (Compl 1[ 37) Read most favorably to lts beneﬁt vaest clalms no more than that
, Broadvox partlctpates m some faslnon ln the transport of trafﬁc that Crosses exchange B
A boundanes or that Broadvox acts like an IXC But snmply part101patmg in the transmission of a
o call does not determme the type of entlty that participates. Many dlfferent types of ent1t1es may' '
“partlcxpate” ln the transmrssron of 1nterexchange commumcattons but that does not mean they.

. are a.ll “carners under federal law much less an IXC and therefore liable for access charges - |

o | The FCC has ruled that even when multrple entities ‘are mvolved in the transxmsswn [as in thrs

'b case] only “the mterexchange carrier is obligated to pay termmatmg access charges ” See Pet. -

for Declaratorjy Rulmg that AT&T’s Phone-to-Phone IP Telephony Servs. Are Exempt from
. Access Charges, Order 19 FCC Red 7457, 7470 1 19 (2004) (emphasis added) (“AT&T IP—m—

 the-Middle Order”).

) . Importantly, the FCC has held that access charges apply only to the actual IXC not to

N other provxders in the transrmssron cham AT&T IP-m—the Mnddle Order, 19 FCC Red at 7469-

:72 M 19 23 n.92. Moreover it 1s not at all unusual for access charges to be mappllcable to :

B _ 'entmes that arguably “act” lrke an IXC. Local cellular-phone trafﬁc for example, can traverse

~ the interexchange network but this does not somehow rewrite the entrre national regulatory
o scheme so as to 1mpose access charges on non-IXC provlders. jSee Atlas ,Tel. ,Co.‘v. _Okla. Corp. ‘_
, " Comm n, 400 F 3d 1256 1266 (l Oth C1r 2005) (rejectmg assertton that mtra-MTA CMRS trafﬁc
o quallﬁes as exchange access traffic because it transrts the IXC network ™). Ltkew1se, long-
- drstance traffic reachmg ‘the publlc -switched telephone network through routmg known as
“leaky” PBXs has long been exempted from access charges. See 47 C.F.R. § 69.115. Finally,

local exchange carriers carrying traffic from a third party toa cellular carner are not required fo
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' _.bear the access charges for that trafﬁc See T excam Inc V. Bell Atl, Corp , Memorandmnv
Oplmon and Order 16 FCC Rcd 21493 21496 1] 8 (2001) L1ke Broadvox they are not IXCs

3.» : The nature of Broadvox s traff c is trrelevant to Broadvox s status as a non-
: - IXC .

Qwest seems to contend that even if Broadvox s traffic mcludes some portion that is not
in the “tradltlonal” format it still may be an IXC (Compl 9 63- 65). For several reasons, the
: _Court need not examine the nature of Broadvox s traffic because the nature of 1ts trafﬁc does not
| confer regulatory status and thus is 1rrelevant to whether Broadvox is an IXC.
Flrst the FCC ruled that ifan IXC temporanly converts a “tradmonal” call mto 1P format .
e "_"unbeknownst to’ the .caller_ and recl_pxent_ and srmply‘for convemence (because transport of IP. .
| trafﬁc is more eﬁiCient and less costly than TDM), then' access charges may be alssessed. AT&T . |
k IP—1n-the-M1ddle Order 19 FCC Rcd at 7466-7467 That order, however, is hmlted to- IXCs.
Id Because Qwest has failed to allege sufficient facts to demonstrate that Broadvox is an IXC
- | the FCC’s order does not provide a basrs to apply access charges
Second it 1s 1rrelevant whether Broadvox ongmates trafﬁc in an IP format or instead
_'simply’converts calls to an IP format for convenience at an 1ntermed1ate point in the call because
: nelther type of traffic is a “tradltronal” voice call. Both types therefore fall outsrde the scope of
V» Qwest s Complamt wh1ch hmrts 1ts request for access charges to “tradmonal long-dlstance "
calls » (Compl 9 52). Because Qwest seeks access charges only for “tradmonal long-dlstance
: | calls whrch both begm and end as ordinary : crrcu1t-sw1tched telephone calls ” the Court need not
- determine whether Broadvox’s trafﬁc is “IP in the middie.”" By Qwest’s own admrssmn such’
| traffrc falls outs_lde of the traditional long distance _calls for which Qwest seeks access charges. _
~Third, the FCC has unequivocally held that ”IP:-bas'ed inforrnation services are e}rempt

from access charges, but has not determined whether some other type of charge should be

10
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) assessed on VoIP See In re- Developzng a Unified Intercarrler Compensatzan Regtme CC’

Docket No 01 92, FCC 05 33 20 FCC Rcd 4685 1]1[ 7 n. 18 99 (rel. March 3 3005) (“2005

7 Intercarner Compensatron FNPRM”), In the Matter of Implementatlon of the Local Competmon |
‘:’Provzszons of the Ti elecommumcatrons Act of 1996, Developmg a Umf ed Intercarrter |

Compensatzon Regzme Intercarrier Compensatton for ISP-Bound Traffic, CC Docket Nos 96-‘ :
| '98 '99-68, 01-92, Order on Remand and Report and Order and Further Notice of Proposed ‘

o .'Rulemaklng, FCC 08- 262 1]1] 15 16 (rel Nov 5 2008), pets for review filed, D C. Clr Nos 08-

o _:1365 os 1393 09-1044 09-1046 (consohdated) (“ISP Mandamus Order”)

. Fmally, the F CC has not yet determmed whether VoIP trafﬁc is properly categorized as

an; mformatron service or as a telecommunications service. Several years ago when it was not.

clear when the FCC mrght act to issue. rules on termmatron charges for non-IXCs, two federal

'courts have examrned this issue and concluded that VoIP has all of the charactenstrcs of an

- .‘-vlnformatlon service.’ The FCC is currently examining thls precrse issue. -- what termination
‘ :charge if any, should apply to VoIP - and it has announced it w111 1ssue a proposed order by the ‘

‘fourth quarter of 2010 See Proposed 2010 Key Broadband Agenda Items, -

| http //www broadband gov/plan/chart-of- key-broadband—actlon-agenda-ltems pdf.

C. Qwest Fails to Plead Sufﬁcrent Facts That Broadvox Subscrlbes to Its Tarrff

Qwest s claim that Broadvox owes tariffed access charges is premrsed on the assertion

- that' Broadvox is a “customer.” pursuant to its tanff.- ‘Qwest, however, offers only a legal

conclusion, and no facts to support this claim.

5 Sw. Bell Tel,, L.P. v. Missouri Pub. Serv. Com'n, 461 F. Supp 2d 1055, 1082 (E.D. Mo 2006) (“IP-PSTN traffic is

an information service within the meaning of the Act because it offers the ‘capability for generating, acquiring, =

“storing, transforming, processing, retrieving, utilizing, or making available information via telecommunications.’”)
(quoting 47 U.S.C. § 153(20)) ; Vonage Holdings Corp. v. Minn. Pub. Utils. Comm., 290 F. Supp. 2d 993,999-1001

(D. Minn. 2003) (holding that the VoIP services provided by Vonage constitutes an information service because it -
offers the “capability for generatmg, acquiring, storing, transforming, processing, retrieving, utrhzmg or makmg-

~ available information via telecommunications.”) (also quotmg 47U.S.C. § 153(20))..
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Under Qwest s tanff a customer “subscrlbes” to services offered under thrs tariff .

- Qwest FCC Tarlff No 1, § 2. 6 located at h ://tanffs. west.com:8000 see also (Compl 177,

n. 12) The term * subscrrbes” is not defined in the tanff but under any plain meamng of that
: word Broadvox would need to erther purchase or take some afﬁrmatlve step to alert Qwest that

it wants to. purchase Qwest’s servrce Qwest however falls to plead facts showrng that it has a

vcontract w1th Broadvox that it has any busmess relatlonshrp with- Broadvox or even that it

| receives traffic directly from Broadvox. (Compl. 913, 45). Instead, it all_eges that it is doing
_ business with BroadVox, via tariff, by default, and therefore its access charge rates apply. d -
Such actlvrty cannot be deemed “subscrrptron” by any reasonable mference Qwest does notand

‘cannot allege that Broadvox agreed to purchase Qwest s tarrffed services, that Broadvox has ever

i Vsent Qwest an order for such servnces, or that Qwest has ever sent Broadvox a brll for tariffed

- | services. Slmply put ‘Broadvox is not a subscrrber and therefore cannot be liable as such

Qwest 1mp11c1tly concedes that Broadvox is not a tarrff subscrrber because it resorts toan
‘ argument that Broadvox isa customer through the “constructlve ordenng doctrine.” (Compl 1[ l

- 30) Under that doctrlne an entlty may be deemed to have ordered services offered in a carrier’s

: .'tarrff 1f the entrty (1) is 1nterconnected in such a manner that it can expect 1o receive access

| services, (2) farls to take reasonable steps to prevent the recerpt of servrces, and (3) does in fact -

recerve such services. Alliance Comme’ns Coop., Inc v Global Crassmg Ti elecomms Inc 690"
F . .}Supp.» 2d 889, 894 (D.S.D. 2010). Broadvox cannot be held to have constructrvely ordered“
service. In Alliance, the incumbent carr‘ier ar'gued' that multiple carriers involved wrth the:
handhng of a call constructively ordered access services, . but the court held that Alhance ‘was
entitled only to “brll the entity th_at _re_cerved the services, not . to bill and recover from any

' entity that touched the traffic. Indeed, plaintiffs do not and cannot argue that defendants are

12
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liable for' access charge51f -they .did not receiy_e the _acces'svseryices .offeredl under the tarlf >
Allzance 690F Supp 2d at 897 | | ‘" | o
Qwest adrmts that 1t is the Competltlve Local Exchange Carners (“CLECs”) w1th whom
' .»»1t has mterconnectlon agreements (“ICAs”) not Broadvox, that termmated calls over Qwest s
" access facxlltles. (Compl. 1[ 60). Thus, as the court held in Alliance, Qwest may not demand
_ vaccess charges from Broadvox which had no contract, no order, and no subscription with Qwest
: so astobelts subscrlber o B | : | | |
' Qwest’s State Law Clalms Are Barred By The Filed Rate Doetrme
Once a carrier’ s tanff is approved by a regulatory body such as the FCC its terms are
':considered to b_e “the law”- and it conclusively and exclus1vely enumerates the rlghts and
‘”_liahilities as between the carrier and the customer. Int'l Tel. Ctr Inc_. v Am. T, el. & Té:lf, Co., :

'_':No ClV A. 96 3398, 1997 WL 599618, at *3 (ED La. Sept 16, 1997) (unreported declslon)'

. '(crtmg Carter v: Am T el & Tel, Co 365 F.2d 486, 496 (Sth Clr 1966) (“[A] tanff requlred by )

: _. law to be ﬁled is not a mere contract It is the law. ”)) “The legal nghts of partles contractmg
for regulated services are governed by tariffs pubhshed with the approprlate regulatory agency
Id “The rights as defined by the tariff cannot be varied or enlarged by either contract or tort of

: the carrier.” /d. (cmng Square D Co. v. Niagara Frontier Tariff Bureau, Inc 476 U S 409 '

416 17 (1986) see also Am Tel. & Tel Co V.. Cent Oﬁ‘ce Tel Inc., 524US 214 230 (1998)

a L (Rehnqurst C 1. concurrmg) (conﬁrmlng that the tarlff 1tself provrdes “the excluswe source of

vthe terms and condttlons by which the common carner prov1des to its customers the services
covered by the tariff”) (“AT&T v. Central’)).

. This pr'mciple, known as the “filed rate doetrine” is “a tough and durable barrier” to state-

- law claims deriying from allegations of non-compliah’ce with filed tariffs. See Verizon Dél., Inc». :

v. Covad Comme'ns Co., 377 F.3d 1081, 1088 (9th Cir._2_004); - Qwest alleges that its federal and
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| state tanffs apply to the alleged‘actiyi.ties'of vBro‘adv'o:x' (Compl ﬂ 80 ‘91), but it rnay “n'ot then go - |
| , outsxde the four corners. of the tariffs to assert that it is entitled to relief under state law See

Verzzon 377F. 3d at 1085- 86 Based on the filed rate doctnne federal courts have barred a wide

, vanety of state law claims, mcludmg every state-law cla1m raised by Qwest See .Access.

S : T elecom Inc V. MCI Telecomms Corp 197 F. 3d 694 710 11 (Sth C1r 1999) (cxtmg Marcus v.

s v‘AT&T Corp 938 F. Supp. 1158, 117073 (5. DNY. 1996) affd, 138 F.3d 46 (24 Cir. 1999

| '(holdmg the following clalms were preempted: deceptive acts and practices,’ false advertising,

fraud and deceit,' negligent misrepresentation, breach of warranty, and unjust enrichment by :
) '.failing to disclose that custorners were billed per minute rounded up to the next higher full

k mlnute for long dlstance servwes)) In Access Telecom, the Flfth Cll‘CUlt also acknowledged that :
. .-?the leadmg and controlhng case relatmg to the filed rate doctnne and its 1mpact on state-law

g clalms is AT &T v. Central Id at 7l 1. In AT&Tv Central the Supreme Court held that the filed

-~ rate’ doc_trme bars_~ st_ate-law clalms for breach of contract and derivative claims for tortious - A

| vinterference 524 U.S. at 230.
Because “[t]he filed rate doctrme turns upon an exammatlon of the claim, not the asserted

- . defenses to the clalm[ ]” the doctnne applles even when a defendant argues (as Broadvox does in -

th13 case) that 1t is not subject to the plamtxff’ s tariff. Freedom Rzng Commc ns, LLC v. AT&T o

~ Corp., 229 F. Supp 2d 67, 69- 70 (D.N.H. 2002). In other words regardless of whether Qwest’s
, tanff apphes to Broadvox Qwest may not assert state-law claims so long as they are “primarily
’ founded upon the contentlon that [Broadvox] falled to pay [Qwest] for services rendered under‘ :
its filed tariffs.” Id at 70.

Each of Qwest’s state- law claims rehes on’ Broadvox s allegedv failure to pay access

charges pursuant to Qwes_t’s .tanffs_ The ﬁled rate doctnne therefore bars Qwest s state- law .
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o _clalms for unJust ennchment (Count 1II), fraud (Counts IV and V), tortious mterference (Count' ,

By } ‘VI) and by extensmn, the declaratory _]udgment cla1m (Count VII) and the Court should dlSIIllSS

-_:;those counts in their enttrety As dlscussed below however even 1f it ‘were proper for Qwest to .

o 'as'sert 'state-law clalms, it has not alleged facts sufﬁc1ent for t_he Court fo reach a plausrble o

P conclusmn that the elements of those clarms have been met. .

Qwest’s Unjust Enrichment Clalm Fails To Plead Facts Supportmg A Clalm

Under Texas law, un]ust enrlchment “characterlzes the result of a failure to make -

o restltutlon of benefits either wrongfully or passrvely recelved under cn-cumstances that give rise

R :‘to an unphed or. qua51-contractual obhgatton to repay : Albemarle Corp. v. MEMC Elec

- V'Materzals_, Inc., 685 F. Supp.‘2d 652, 658 (S.D. Tex. 2010) (citing R.M. Dudley Constr. Co. v.
| Datvson, 258 S.W.3d 694, 703 (Tex. App.—Waco 2008, pet. denied)).

: llecovery under unjust enrichment is appropriatel “when a contemplated. agreement is

o unenforceable impossible not fully performed, thwarted by’mutual mistake, or void for othe,r‘

legal reasons ? Vertzon Employee Benef Is Comm . Frawley, No 3:05- CV 2105-P, 2007 WL

| :>2051 113, at *3 (N D Tex. July 12 2007) (unreported decrsxon) (cmng Ctty of Harker Hezghts v

S_un Meadows Lartd, Ltd; 830 S.W.Zd 313,_ 319 (Tex. App.—Austm, 1992, no writ). Unjust

| enrichmentals.o arises when‘a person fails to “make restitution of beneﬁts either wrongfully or:'

passxvely received under c1rcumstances that glve rise to an implied or qua51 contractual

S obligatlon to repay 7 Id (emphasis omitted) (crtmg Walker V. Cotter Props Inc 181 S Ww. 3d } |

895 900 (Tex App —Dallas 2006 no pet. )) It is not a separate cause of actlon and a

' successful claim must arise from an underlymg contractual arrangement in whlch the court
_implies a remedy because one party received an unjust benefit. R.M. Dudley Constr. Co., 258 - -

" 8.W.3d at 703. - For example, an unjust enrichment claim might be successfully brought to . .
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recovervmoney' advanced in anticipation of eohsideration that later failed. Id. (citing Oﬁtford Fin. S

 Cos. v. Velez, 807 S.W.2d 460, 465 (Tex. App.—Austin 1991, writ denied)).
L QWeSt does not allege that it has a coritract with Broadvox and it does not plead facts o

sufficient to show that Broadvox has subscribed to its tariffs. -See, §II.C, supra. Moreover,

o v".QWest' adrnits that ’Broadvox:ﬂ does: not terminate any traffic directly to- Qwest, but rather

| ‘_vpurportedly terrnmates trafﬁc to Qwest’s network via th1rd party CLECs (Compl 1[1[ 45, 60) ‘

| Thus Qwest does not allege a beneﬁt that it has conferred on Broadvox, either i in the form of . 1 ‘

'_ terrmnatron services or money If Qwest beheves that it. has not been properly pard for its

' "termmatron serv1ces 1t must seek redress from the partles with whom it has a contract, and who B

. .‘do receive access servrces - the CLECs that ‘have mterconnectlon agreements with Qwest
'(Compl 1[1[ 28 60) Broadvox srmply has not been unj ustly ennched under Texas law
. F. Qwest Falls To Plead Facts Sufficlent To Support Its Fraud Claims For.

‘Misrepresentation or Non-Disclosure (Counts IV and V), As Well as Other Clalms |
_ Based on Alleged Fraudulent Conduct (Counts VI and VII) '

: Rule 9(b) of the Federal Rules of C1v11 Procedure requrres all avcrments of fraud to be

o stated with partrculanty See Fep. R. CIv. P. 9(b) Rule 9(b) apphes to all claims based on, or

e 1mtertwmed w1th allegatlons of fraud, mcludmg all state law claxms premlsed on fraudulent

i '.'conduct See e. g Borsellmo v. GoIdman Sachs Group, Inc., 477 F 3d 502 507 (7th Clr 2007)
| (tortlous lnterference subject to Rule’ 9(b)) Breckenrldge Enters Inc. v. Avio Alternatzves LLC, '
| lNo 3'08-CV-1782-M’ 2009 WL 1469808, at *10 (N .D. Tex. May 27, 2009) (unreported
decnsxon) (unjust ennchment subject to Rule 9(b) where based on fraud allegatrons) see Carroll
v. Fort James Corp 470 F.3d 1171, 1174 (5th Cir. 2006) (Rule 9(b) apphed to fraudulent non-

' dlsclosure claun).

Qwest states that it “exchanges trafﬁc with the CLECs on the basis of contract, not tarltf These contracts, called
interconnection agreements, provide that each camer compensates the other for the ‘transport and termination’ of
. local traffic.” (Compl 5 28).
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o ‘ In order to support a clalm of fraud a plalntlff in Texas must allege facts sufﬁcrent to -

. _show that the defendant made (1) a matenal representatlon (2) that was false when made (3) o |

e whtch the speaker knew was false or made recklessly w1thout knowledge of its truth and as a

posmve assemon (4) the speaker made it: w1th the intent that it should be acted upon; and (5) the _ |

’ party acted in rehance and suffered mjury as a result Daldav Assocs., L P Lebor 391 F |
i Supp 2d 472, 475 (N D. Tex. 2005) The elements of a claim for fraud by nondlsclosure are

1dent1cal to a clarm for fraud except “that the mlsrepresentatlon element can be proven by the

S ‘_nondlsclosure or. concealment of a matenal fact i in hght of a duty to dtsclose » Umted Teacher o

| "f‘ff'Assocs Ins. Co. . Union Labor Life Ins. Co, 414 F.3d 558, 567 (5th Cir. 2005). Fraud must be

o pled with parttcularlty under Rule 9(b), which “typxcally requrres the claimant to plead the type'

of facts omltted ‘the place in whlch the omlssrons should have appeared and the way in which
vthe omitted facts made the representattons mlsleadlng » Carroll, 470 F. 3d at 1174 (citing United
States ex rel. Rzley v. St Luke 'S Epzscopal Hosp., 355 F 3d 370, 381 (5th Cir. 2004)).

Qwest s c1a1m for fraud is completely devotd of any spe01ﬁc1ty or partlculars It asserts

that, somehow through some sort of agreements’ thh umdentlﬁed CLECs or possxbly some

3 lXCs Broadvox purportedly “provrdes for” the transport of some 1nd1v1duals calls that crossed

. .-local exchange boundanes (Compl. § 37). The sole ba51s on whlch a mxsrepresentatlon or

omission allegedly occurred, is that Broadvox purportedly uses a PRI trunk to transmit trafﬁc

o 'from its network to unnarned CLECs’ network(s) (Compl ﬁ[ 60) Qwest alleges that use of this

o .PRI trunk suggests” that the trafﬁc is local and thereby dlsgulses the true nature of the trafﬁc

and causes it to be misrouted. (Compl. 1]1] 31-32). Qwest does not allege however that the
- unnamed CLEC uses a PRI trunk to transmit traffic to Qwest. If the CLEC does not also use the

same “misleading” PRI trunk, then it is-completely irrelevant what type_ of trunk Broadvox may '
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use to transmit _trafﬁc 'to. the CLEC Qwest thus fails to ‘establish any; causal lmk between -

- Broadvox’s use of a PRI trunk and the actual facility that is used by the CLEC to terminate

o trafﬁc to Qwest It therefore fails to allege facts sufﬂcient to plausibly conclude that Broadvox’s = .

B ‘- l'_'use of a PRI trunk makes any kmd of representatlon to Qwest much less a false one.

i G | Qwest Has Falled to State ‘a Clalm for Tortlous Interference wrth Contractual

Relatlonshlp

To support a clann for tortrous mterference in Texas Qwest must demonstrate that it was
: K party to a vahd contract that Broadvox was not a party to- the contract that Broadvox.
o .1ntentlonally 1nterfered with the contract, and that Qwest therefore suffered damage. See Juliette

) vaowler Homes Inc v Welch Assocs 793 S. W2d 660 664 (Tex 1990) “Interference w1th a.
contract 1s tortlous only if it is mtentlonal ? Southwestern Bell T eI Co. v. John Carlo Texas )

'_vInc 843 S. W 2d 470, 472 (Tex 1992) |
| ‘First, Qwest has falled to allege facts’ supportmg 1ntent10nal conduct Second, Qwest
alleges it has agreements' w1th IXCs and that Broadvox has separate agreements w1th IXCs and

B CLECs (Compl '[[1[ 45, 125) If Qwest believes it has been depnved of access charges its clalm |

- lies contractually agamst its IXCs not tortlously agalnst Broadvox Unjust ennchment does not .

allow Qwest to transform such contractual clalms mto tort claims agamst Broadvox Thus )

o Qwest’s tortious mterference clalm fails for some of the same reasons as 1ts unJust enxlchment :

o clalm Flnally, Qwest s tortlous mterference clalms are entlrely based on its fraud clalrns it -

E "_contends}that “but for Broadvox s fraudulent scheme” in disguising its allegedly ‘long -distance
- 'call.s as local, then “Broadvox’s upstream connecting IXCs” would have delivered _the calls to- |
- Qwest over facilities for interexchange traffic. (Compl. § 123). Thus, Qwest’s tortious
, interfe_rence claim fails for the same reason that its fraud claims fail. Borsellino, 477 F.3d at 507

(tortious ‘interference subject to Rule 9(b)).
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Qwest’s Clarm for Declaratory Judgment Also Should Be Drsmrssed Under Rule
12(b)(6) for Insufficlent Pleading, : -

Qwest s c1a1m for declaratory Judgment is based on the same fraud allegatxons in Counts B

: 1 IV and v, namely that Broadvox “mlsroutes and dlsgurses trafﬁc” and thereby avords paymg
| .access charges (Compl 1[1[ 134 -36).  Therefore, the declaratory Judgment claim is: also subject -
'._to Rule 9(b) and should be drsmrssed for the reasons dlscussed in Section ILF above.

"In consrderrng a declaratory Judgment clalm a court must deterrnme (1) whether the. |

o actlon is Justlcrable or an “actual controversy” (2) whether it has the “authorlty” to grant :

" .declaratory relref and (3) how to exerc1se its broad drscretron Orix Credzt Alltance Inc V.
L Wolfe 212 F. 3d 891, 895 (Sth Crr 2000) Qwest has falled to allege the existence of an “actual B
| controversy” because it has falled to allege facts supportmg any contentmn that Broadvox has an_
' oblrgatron to Qwest for access charges Qwest seeks a declaratlon that “the long drstance trafﬁc
that Broadvox causes to be routed to Qwest for termination is subject to the terrnmatmg switched
access charges L (Compl 9 137). Qwest admits throughout 1ts Complamt however that ..
"Broadvox dehvers trafﬁc to CLECs, not Qwest (Compl. 79 13 32 36, 45, 60). Moreover a |
V . ,‘questron exists as to whether thrs Court has authorlty to grant the declaratory relief sought grven '
.'(1) Qwest’s farlure to allege facts supportrng its IXC conclusron and (2) the fact that such a
' decision is arguably better leﬁ to the FCC and its rulemakmg authority. |
Above all, Qwest cannot attempt to obtarn the same rellef sought under its other clalms-
mdrrectly through a declaratory ]udgment See, e.g., Sanzjet Corp v. Lexor Int 'l Inc ‘No. 3 06- -
“‘:CV 1258-B 2008 WL 2201451, at *3 (N D. Tex May 15 2008) (unreported decrsron)
- (“[Clourts regularly reject declaratory judgment claims that seek resolution of matters that will
: already be resolved as part of the claims in the lawsuit.”); Xtria LLC v. Tracking Sys., Inc.; No.

- 3:07-CV-0160-D, 2007 WL 1791252, at *3 (N.D. Tex. June 21, 2007) (unreported decision)
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E (dlsmrssmg the plamtrff’s declaratory Judgment claim under Rule 12(b)(6) because 1t essentially

' duphcate[d]” plamtlff’ ) substantlve clalm), Kougl V. Xspedtus Mgmt Co 'No. 3:04- CV 2518-D,

2008 WL 1421446, at *4 (N.D. Tex June 1, 2005) (unreported decision) (fef“smg t °°"S‘de"' |

- the plamtlffs declaratory judgment act10ns because “[t]hese questlons w111 be resolved in'the

. context of [the substantlve] actxons” and because “[s]eparate declaratory Judgment actlons would

»vvbe redundant”) Albrztton Props v. Am. Empzre Surplus Lmes, No 3 04-CV- 2531 -P, 2005 WL

e 975423 at *2 (N D. Tex. Apr. 25, 2005) (unreported decision) (“Generally, a"declaratory--

. Judgment is unavailable to resolve drsputes already pendmg before the court.”).

L In The Event The Court Retams This Matter, It Should Require Qwest Under

FRCP 12(e) To Make A More Definite Statement As To Its Entlre Complaint -

To the extent the Court xs not w111mg to dlsmrss or stay ‘this case, Broadvox respectfullyb .

_requests that Qwest prov1de a more deﬁmte statement of 1ts clalms FED R. CIV P 12(e)

J o The Court Should Dlsmlss or Stay Thls Proceedlng Under The Flrst Flled Doctrme

As part of its general power to admrmster 1ts docket, a district court may stay or dismiss a - -

L su1t that is dupllcatlve of another federal court suit. See Colo szer Water Conservatton Dist. v.

: _‘ Umted States, 424 U.S. 800, 817 (1976) The doctrlne is meant to “avord dupllcatlve lrtlgatlon

- and: promote JudICIa.l economy and' “to av01d p1ecemeal resolutron of 1ssues that call for a

o umform result.” Id see also w. Gulf Mar Ass nv. ILA Deep Sea Local 24, 751 F.2d 721, 729

(5th Cir. 1985) ‘A court may curtail the duphcatlve lltrgatmn either by issuing a: stay or by

o ’:. bd1sm1ssmg the second lmgatron See W. Gulf Mar. Ass n, 751 F. 2d at 729 n.1; Kerotest Mfg Co.

V. C-O-Two Fzre Equtp Ca 342 U.S. 180, 183-84 (1952).
The Court should apply the ﬁrst filed doctrme and exther stay or dlsmrss this case because_
Qwest commenced an 1dent1cal lawsult in the Western Dlstrlct of Washmgton in December of

. 2008 agamst Broadvox and several other defendants.‘ See Qwest Corp. v. 'Anovzan, No. C-08-
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1715 RSM (W.D. Wa. filed Nov. 26, 2008) (“Qwest.2_008 Washington‘ Complaint”). That case

mvolves the same: plamtlff the same defendant the same. claim that Broadvox falled to pay

o access charges for trafﬁc terrmnated to Qwest’s network in Washmgton, Arlzona Idaho, Oregon

. and Utah the same legal 1ssues and (untll Qwest’s were dlsquahﬁed) the same attorneys as tlns

v case.t Indeed thrs Complamt and the Washmgton complatnt are nearly verbatlm The

:.'Washmgton court ultlmately dlsmrssed Broadvox and one of the other defendants frorn the

. proceedmg for lack of personal Junsdlctlon (though that drsmlssal dld not stop Qwest from

o ’wrongfully naxmng Broadvox in its- Amended Complamt 1n Washlngton anyway) 9 It then

L ‘dlsmlssed the one- remammg defendant on the grounds that Qwest fax]ed to state a clalm

- . “because Qwest has falled in assertmg that UmPoxnt is an IXC »10 Qwest appealed the dlsmlssal

L 'of Broadvo‘x,'and the matter is currently pending before the Ninth Circuit."! Inits appeal papers

filed with Ninth Circuit Court of Appeals, Qwest acknowledged that this case is related to the

Washington liti ation.'12 west'did not give this Court the courtesy of the same notice, even -
_ g _ , g : sy , . .

' : though it was required to disclo'se'any related case, ‘,‘whether pending or closed” on the civil E

' "cover sheet. (See Compl at Civil Cover Sheet (PACER Doc No 1))

If Qwest should prevall 1n its Nmth Circuit appeal on personal Jurlsdlctlon, Qwest wrll 3

L ,resume its case in Washmgton state against Broadvox. There would otherw15e be no purpose in

appealmg that decision. Indeed, Qwest filed a stipulated motron askmg the Washington court to

. T Qwest 2008 Washmgton Complamt at 1 47. Qwest identifies these same five states in177 of this Complamt

s See Qwest V. Anavxan, No CO08- 1715 RSM, Order on Mot for Dlsquallﬁcatlon, Apnl 8, 2010 (PACER Doc. No
- 104). _

® Owest v Anovian, No. C-08-1715 RSM (PACER Doc. Nos. 67 and 68)
10 Qwest y. Anovian, No. C-08-1715 RSM (PACER Doc. No. 66).
' Case No.. 10-35177, U. 8. Court of Appeals for the Ninth Circuit.

2 Qwest Mediation Questlonnalre, Qwest v. Anovian, No. 10-35177 (9th Cir. ﬁled Feb 19, 2010) p. 2 (PACER Doc. o
No. 2). ,
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stay the proceedrng agarnst UmPomt (the remammg defendant) unt11 the resolutlon of the Ninth - -

i Crrcurt appeal so that the case agamst UmPomt and any other defendant that mrght be re-added

. ’could proceed in unison. In other words, chst is hedgmg its bets by maintaining’ the same

o » }lrtrganon n two courts in case it loses its Ninth Circuit appeal

K - ‘The Court Should Apply The Primary Jurisdiction Doctrine To Refer This Case To
' The FCC For Resolutlon InA Currently Pending Proceedmg

Qwest invites thls court to accept a novel theory that non-IXCs should be subject to
access charge habrlrty ' The Court should dechne Qwest’s 1nv1tat10n to write federal g
comrnumcatlons pollcy, and should defer instead to the pnmary Jurrsdrctlon of the FCC.:
| Under the prrmary Jurlsdlctlon doctnne a court may drsmlss or stay a proceedlng that is
. otherw1se cogmzable if resolutlon of the dlspute requlres a determmatlon from an expert agency .

| 'wrth specral competence over the subject matter. Mzss Power & Ltght Co. v. United Gas Pipe

o ~Line Co 532 F 2d 412 417 (Sth Clr 1976) “In short the agency should have the ﬁrst word.” -

‘Id (cltmg Marme Eng rs Benef czal Ass nv. Interlake Steamship Co., 370 U.S. 173 185 (1962))
There is no “fixed formula” for applying the primary Junsdlctron doctrrne but the advrsablllty of | ‘
o mvokmg prrmary Junsdlctron is greatest when the issue is already before the agency. See id, at
- 419; Indus Commc ns Sys Inc v, Pac Tel & Tel Co., 505 F. 2d 152 157 (9th Cir. 1974), MCI

o Commc ns Corp . Am Tel & Tel Co 496 F2d 214 223-24 (3d Crr 1974) ‘see also La

 Power & Ltght V. Fed Power Comm n, 526 F. 2d 898 910 (5th C1r 1976) It is not necessary

- »that the expert agency s proceeding conclusrvely put an end to the matter in order for the Court “

- to defer. See Carter v. Am. Tel. & Tel. Co., 365 F.2d 486, 497 (5th Clr. 1966) (primary
jurisdiction invoked where there was only a “strong possibility” that the FCC decision would
- *resolve the dispute.).. -Rather-, d_e_t‘erral to the expért agency is .appropriate if the a'gency’s. decision’

would provide “rnaterial aid” to-the court. Miss. Power, 532 F.2d at 418-21.-
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Where interhre.tati.on' of a tariff is at issue, _the- matter. is oroperly .passed upo'n m the ﬁrst .
.' ‘ mstance by the FCC See zd at. 420. Indeed, thrs Circuit has opmed that “reference by a court to
a regulatory agency may not even be drscretlonary on such an 1ssue Id (crtmg Interstate'_
"Commerce Comm nv. Atl Coast LGe R Co 383 U S. 576 600 01 (1966) Umted States v. Wf

| Pac R R Co 352 U S 59 63 (1956)) The novel theorles of hablhty that Qwest advances raise |

f‘ .complex and lnterrelated pohcy questrons that fall squarely wrthln the FCC’s expertlse and:
authorlty If thrs Court were to entertam Qwest’s 1nnovat1ve access-charge arguments it would
" necessarily insert 1tse1f mto federal commumcatlons pohcymakmg, thereby duplrcatmg or

' contradlctmg the FCC in the mldst of a comprehensnve dehberatlve process on access. charges

Indeed the FCC is currently dehberatmg on the premse issues rmsed in the complalnt as .

| part of 1ts Natlonal‘Broadband Plan announced on March 16, 2010. ThlS plan includes a
: proposal for 1mplement1ng comprehensrve reforms for mtercamer compensation, and explicitly
“will address “the treatment of VoIP trafﬁc for purposes of ICC [Intercarrler Compensatlon] 13

, | The proceedmgs are mtended to comprehensrvely revise mtercamer compensation issues, and‘ |

C- the FCC has expressly mcluded the issue of whether access charges are apphcable to VoIP trafﬁc

- wrthm»the scope of that-pro_ceedmg “These proceedlngs collectlvely constitute an effort by the
. FCC to address‘ intercarﬁer compensation comprehensryely, 1ncludmg rules regarding 1ntercarr1er

: compensation for VoIP trafﬁc, by the fourth quarter of this year.15

v13 See Natlonal Broadband Plan, Recommendatlon 87, 11 1, 4 (2010), http //www broadband gov/plan/8- o
 availability/#r8 (“During Stage One, the FCC should establish a framework for phased reform of ICC [Inter-Carrier
' Compensation] to eliminate current distortions that are created by recovering fixed network costs through per-
minute rates for the origination and termination of traffic. . . . The FCC also should address the treatment of VoIP
traffic for purposes of ICC.”).

© M Seeid,

15 See Proposed 2010 Key Broadband Agenda Items, http /wwWw. broadband gov/plan/chart—of key-broadband—
actlon-agenda-ltems pdf.

23




- Case 4:10-cv-00134-A gocument 18 Filed 06/18/10 Paws of35 PagelD 140

' - fI'he.' FCC’s current ve_ffdrt ’}is bthe ’cu1minatibn'of. S¢vérgl bribr 'pft').c¢edin.gsnin'Whi_ch thi_e.
. FCC.ha.S attémptéd to detérrhihe What Gf aﬁy) téﬁnination. charges: Sh;)ula appiy to V‘o:IP'.'V In
- .2004,, | the FCC opened a éomprehensive rul.e‘making‘ process (the “IP-EnaBled Services
} -Procizéedin'gf’»’f to. ac.idrcs’s»’ ’thé »“revbi.utionary”.‘ changes .wrought‘ “.‘by_ the rise _df IP-enabl‘ed“
_ci)yvr'_f‘li."n’mxic::atiic»)vhs.”w , Among the major questioﬁs rﬁised bj? this _rﬁlerﬂéki_ng is ;hp applicability of
- access 1 ch_érgeé _ tvo." VI'I"-Vgnvabl'ed vvs'ei'vicevs',"v-'inchtxdi'n'g.. the appropriate intétéaxﬁér-comﬁénsation'_vv
.:v Ql;l?géﬁops of v‘v“pvr(;;/idvers_ §f [Y‘I_P-venavliavled]'se'r'vi(ies‘..;’_'”' _“Sinc_c ‘_initi’atin.g this fuleméking‘,lt:}-le FCC
‘ has dddr_eiss.,ed‘ many of fhe difﬁcﬁlt issues it réisedg but it has noi determincd that.ac'_cess charges |
: Arvr:;'ay be ,a]‘)pliét_:l‘to IP-enabled services such a VoIP.'® VTheée ére the véry_ issues in this case.

)'The FCC’s avnalysiis'of tefminatibn ﬁharéés. for IP-éqabléd servicés wiil reach far beyond -
‘si_rn‘bly éeﬁin'g a férni_ination rate, if any.. Thc FCC will consider mimérous., overé.r¢hirig bolicy )

" issues, which it is uhicjuely qﬁaiiﬁéd to resolve, such as promoting the economically efficient use

L ‘of (and 'investrneht_ in) '_tele¢QMunicatio'ns'- networks, cncduraging ,efﬁcientvcbmpetition,- .

pljes'ervihg uniVérsal_ service, encouraging technological neutrality, reviewing the effect of A'

. 16 See IP-Enabléd Servs., Notice of Propo’sgd Rﬁlemaking, 19 FCC Red 4863, 4867 § 5 (2004).” ‘
Viday6l | - | -

'® For example, the Commission has determined that interconnected VoIP providers (a subset of IP-enabled service
- providers) must provide E911 service, comply with the requirements of the Communications Assistance for Law
. Enforcement Act, pay into the federal Universal Scrvice Fund, safeguard Customei Proprietary Network
Information, satisfy disability access requirements, meet the FCC’s regulatory fee obligations, and comply with
local number portability requirements. See E91! Requirements for IP-Enabled Serv. Providers, First Report and
Order and Notice of Proposed Rulemaking, 20 FCC Red 10245 (2005); Commc’ns Assistance Jor Law Enforcement .
Act and Broadband Access and Servs., First Report and Order and Further Notice of Proposed Rulemaking, 20 FCC ‘
Rcd 14989, 14991-92 § 8 (2005); IP-Enabled Servs., Report and Order and Notice of Proposed Rulemaking, 21
FCC Reod 7518, 7520 § 2 (2005); Implementation of the Telecomm. Act of 1996: Telecomms. Carriers’ Use of
Customer Proprietary Network Info. and Other Customer Info., Report-and Order and Further Notice of Proposed
Rulemaking, ; 22 FCC Red 6927 (2007); IP-Enabled Servs., Report and Order, 22 FCC Red 11275 (2007); .
Assessment and Collection of Reg. Fees for Fiscal Year 2007, Report and Order and Further Notice of Proposed
" Rulemaking, FCC 07-140 at 1§ 11-20 (rel. Aug. 6, 2007); Tel. No. Requirements for IP-Enabled Serv. Providers, '
" Report and Order, Declaratory Ruling, Order on Remand, and Notice of Proposed Rulemaking, 22 FCC Red 19531
Soon. A S : ' B '
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;i'compensatlon changes on-carrier 1nterconnectlon rules and developmg a transrtlon plan forl
L carners to 1mplement any new cornpensatlon rules See Miss. Power, 532 F2dat417.
o The FCC followed the 2004 proceedlng w1th other statements of 1ts intent to address '
.' ".terrmnatlon charges for VoIP For example it released a Further Notxce of Proposed 'i

e :-_Rulemakmg (“FNPRM”) seekmg comment on several 1ntercarr1er compensatlon proposals,

o fmcludlng Proposals that would address the regulatory classrﬁcanon Of calls exchanged between )

- IP-based and 01rcu1t-sw1tched networks ¥ 2008, the FCC 1ssued its ISP Mandamus Order m" | R

o »A_lwhlch it mdlcated 1t is consrdermg anew approach to 1ntercamer compensatlon that would result
_’vm a new umfonn set of terrmnatlon rates forall types of trafﬁc mcludmg VoIP E Itis clear that
| the FCC is actlvely workmg on a comprehenswe plan to revise the mtercamer compensatlonv‘ o

. reglme apphcable to a wide variety of trafﬁc mcludmg VoIP. The FCC also has prev1ously |
indicated that it has the discretion to apply rulemaking determinations retroactively, including by
" implication to this very dispute. See AT&T IP-in-the-Middle Order, 19 FCC Red at 7471.. The

’ C'ourt shOuld defer to the FCC’s'important policy»'makin'g'role,’ and shOuld’refer.th_is case to the

P FCC for resolutlon or at least hold th1s case in abeyance unt1l the FCC acts.

| RuS CONCLUSION

Broadvox respectfully requests that the Court enter an order granting “this. Motron
" } _dlsmlssmg Qwest’s clarms for fallure to ‘state a clalm or in the alternatlve dlsmlssmg or staylng .
thls proceedmg unt11 the prror lltlgatron in federal court in Washmgton 1s concluded or in |

- N j deference to the FCC for resolutlon

19 See High-Cost Universal Serv. Support, Order on Remand and Report and Order and Further Notlce of Proposed
Rulemaking, 24 FCC Red 6475, 6493 99 38-41 (2008) (“FNPRM); see also Feature Group IP Pet. for
Forbearance, Memorandum Opinion and Order, FCC, WC Docket No. 07-256 1] 6 1n.19 (rel. Jan. 21, 2009)

- » Isp Mandamus Order, at Appendix A, §153.
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INTRODUCTION

Defendants (“Broadvox™) prematurely attempt to argue the merits of this case and
consistently mischaracterize the nature of Qwest’s claims, the facts, and the applicable law. The
Court should not be misled by the straw-man arguments Broadvox advances. On the facts Qwest
alleges, which must be assumed as true. Broadvox is an interexchange carrier under both the
clear language of the Communications Act and case law. The calls at issue are not exempt from
access charges, as the FCC has repeatedly determined, and Broadvox’s liability for access
charges is not defeated by its machinations to hide behind another local carrier.

Broadvox’s main defense consists of repeating, over and over, that it says it is not an
interexchange carrier and so, its logic goes, it must not be. (Broadvox basically admits that if it
is an interexchange carrier, it owes Qwest lots of access charges.) But wishing and hoping does
not make it so. The proper categorization of Broadvox’s service depends on facts -- what
Broadvox provides; how and to whom it sells it; and when, how, and for whom it works -- that
Broadvox cannot controvert in a motion to dismiss. That issue necessarily turns on the fact-
intensive inquiry of what Broadvox actually does, not what it says it does. In short, Broadvox
cannot exempt itself from FCC regulations just by saying it is exempt.

Qwest’s complaint properly and sufficiently alleges the fraudulent and unlawful
regulatory arbitrage scheme in which Broadvox has engaged -- the scheme that forms the basis
for Qwest’s claims. The complaint fully and fairly apprises Broadvox of the nature and grounds
of this suit, which is all that the Court’s pleading rules require.

The balance of Broadvox’s arguments to deny tort liability and declaratory relief, and to
freeze this case indefinitely while we wait for future FCC rulings, are no more: convincing.
Qwest respectfully submits that the motion should be denied in its entirety, so that this case may

proceed to discovery and a final hearing or trial.

-1-
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STANDARDS GOVERNING THIS MOTION

A motion to dismiss under Rule 12(b)(6) for failure to state a claim is viewed with
disfavor., Lormand v. US Unwired, Inc., 565 F.3d 228, 232 (5th Cir. 2009). “The ultimate
question” when addressing such a motion “is whether the complaint states a valid claim when all
well-pleaded facts are assumed true and are viewed in the light most favorable to the plaintiff.”
Lone Star Fund V (U.S.), L.P. v. Barclays Bank PLC, 594 F.3d 383, 387 (5th Cir. 2010).

“To survive a motion to dismiss;” a complaixit need only contain “sufficient factual
matter, accepted as trué, to ‘state a claim to relief that is plausible on its face.’” Gonzalez v. Kay,
577 F.3d 600, 603 (5th Cir. 2009) (quoting Askcroft v. Igbal, 129 S. Ct. 1937, 1949 (2009)).
Plausibility, in turn, requires only “‘enough fact to raise a reasonable expectation that discovery
will reveal evidence of® the necessary claims or elements.” S. Scrap Material Co. v. ABC Ins.
Co., 541 F.3d 584, 587 (5th Cir. 2008) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 556
(2007)). Thus, a “claim has facial plausibility whén the pleaded factual content allows the court
to draw the reasonable inference that the defendant is liable for the misconduct alleged.”
Hershey v. Energy Transfer Partners, L.P., __F.3d __,2010 WL 2510122, at *4 (5th Cir. 2010).

Rule 9(b) requires that, in “all averments of fraud or mistake, the circumstances
constituting fraud or mistake shall be stated with particularity.” But the pleading requirements of
_ Rule 9(b) “may be to some extent relaxed where . . . the facts relating to the alleged fraud are
peculiarly within the perpetrator’s kriowledge.” Willard v. Humana Health Plan of Tex. Inc.,
336 F.3d 375, 384-85 (5th Cir. 2003). “Courts have also relaxed the specificity requirement of
Rule 9(b)” “where the alleged conduct took place over a long period of time or involved
numerous occurrences.” Ellis v. Sheikh, 583 F. Supp. 2d 434, 439 (W.D.N.Y. 2008) (quote
omitted). Thus, where “the course of conduct occurs over an extended time period or consists of

a series of transactions, the plaintiff need not allege in detail the facts of each transaction of the
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fraudulent scheme.” Thompson v. Columbia/HCA Healthcare Corp., 20 F. Supp. 2d 1617, 1039
(S.D. Tex. 1998).

Of course, if a court finds that disfnissal of a claim is warranted under Rules 9 or 12(b), it
normally will exercise its discretion to allow leave to amend to cure pleading defects. See FED.
R. Civ. P. 15(a)(2). “In the context of motions to amend pleadings, ‘discretion’ may be
misleading, because Fep. R. CIv. P. 15(a) evinces a bias in favor of granting leave to amend.”
Rosenzweig v. Azurix Corp., 332 F.3d 854, 863 (5th Cir. 2003) (quote omitted).

Finally, a “court considering deferring to an agency’s primary jurisdiction must weigh the
benefits of obtaining the agency’s aid against the need to resolve the litigation expeditiously and
may defer only if the benefits of agency review exceed the costs imposed on the parties.”
Wagner & Brown v. ANR Pipéline Co., 837 F.2d 199, 201 (5th Cir. 1988).

ARGUMENT

L NONE OF BROADVOX'S ARGUMENTS WARRANTS DISMISSAL OF QWEST’S CLAIMS FOR
NONPAYMENT OF ACCESS CHARGES,

A. Qwest Has Alleged Facts Sufficient to Demonstrate That Broadvox Is an
Interexchange Carrier Liable for Access Charges.

As Broadvox notes, interexchange service “is defined as a call that terminates in a local
calling area different than the one in which it originates,” and Qwest has alleged that “Broadvox
carries calls between local exchanges.” Defs.” Mot. to Dismiss or Stay-(Dkt. No. 18) (“MTD”)
at 6 (citing First Am. Complaint (Dkt. No. 6) (“Compl.”) § 53). Broadvox does not deny that it
provides interexchange service.

Instead, Broadvox argues that providing an interexchange service does not make it an
“interexchange carrier” or “carrier’s carrier,” within the scope of 47 C.F.R. § 69.5(b). It says
that it is not a common carrier or even a “carrier” at all; that its refusal to meet the regulatory

obligations of an interexchange carrier is determinative of its regulatory status; and that status as
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an interexchange carrier under FCC regulations cannot arise merely from an entity’s engaging in
regulated activity. Broadvox is wrong on all three points. Qwest’s allegations, if proven at trial,
are sufficient to establish that Broadvox is an interexchange carrier liable to Qwest for
terminating access charges under 47 C.F.R. § 69.5(b)."

The essence of Broadvox’s argument is that an entity can simply declare itself exempt
from the FCC’s regulatory framework for telecommunications services. But “a ‘common carrier
is such by virtue of his occupation,’ that is by the actual activity he carries on.” Nat'l Ass'n of
Regulatory Util. Comm'rs v. FCC (NARUC II), 533 F.2d 601, 608 (D.C. Cir. 1976) (quote
omitted). Thus, an entity’s status as a carrier depends on “the particular practice under
surveillance,;’ not the entity’s self-serving description of its own conduct. Sw. Bell. Tel. Co. v.
FCC, 19 F.3d 1475, 1481 (D.C. Cir. 1994). This wéll-settléd and commonsensical rule directly
refutes Broadvox’s argument that it can avoid FCC regulations just by saying it would prefer not
to comply.?

Despite what Broadvox argues, Qwest need not allege that Broadvox is legally obligated
to offer service indifferently in order for Broadvox to be a carrier for purposes of Qwest’s claim.
It is “not necessary that a carrier be required to serve all indiscriminately; it is enough that its
practice is, in fact, to do so.” Nat'l Ass’n of kegulatory Util. Comm’rs v. FCC (NARUC 1), 525

F.2d 630, 641 (D.C. Cir. 1976) (emphasis added). Rather, as the D.C. Circuit has noted, the

Tellingly, Broadvox promotes itself to other carriers as “one of the country’s preeminent ‘carrier’s carrier’
for VoIP [sic].” Broadvox, SIP Trunking Provider Co. History, http://www.broadvox.com/History.aspx
(last visited July 1, 2010). Yet here it continues to insist that it is not liable for the “[c]arrier’s carrier
charges” imposed by § 69.5(b).

Nor are Broadvox's examples of “entities that arguably ‘act’ like an IXC” but receive different regulatory
treatment persuasive, see MTD at 9-10, given the specific exemptions created by the FCC for the types of
traffic cited. See First Report & Order, In re Implementation of the Local Competition Provisions in the
Telecomms. Act of 1996, 11 FCC Red. 15499, 16014 § 1036 (1996) (specifically exempting “traffic to or
from a [Commercial Mobile Radio System] network that originates and terminates within the same {Major
Trading Area]” from liability for access charges in favor of a system of reciprocal compensation between
the CMRS provider and the local carrier); 47 C.F.R. §§ 69.5(c), 69.115. No such exemption applies to
Broadvox’s services. o '
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primary sine qua non of common carrier status is a quasi-public character, which

arises out of the undertaking to carry for all people indifferently. . . . [A]

specialized carrier whose service is of possible use to only a-fraction of the

population may nonetheless be a common carrier if he holds himself out to serve

indifferently all potential users. . .. :
Sw. Bell Tel. Co., 19 F.3d at 1480 (quote and emphasis omitted); accord United States Telecom
Ass’nv. FCC, 295 F.3d 1326, 1329 (D.C. Cir. 2002). And while “self-certification” as a carrier
may suffice to ensure an entity’s treatment as one, see lowa Telecomms. Servs., Inc. v. lowa
Utils. Bd., 563 F.3d 743, 749 (8th Cir. 2009), nothing makes such registration a prerequisite to
carrier status, as Broadvox contends.’ | |

Moreover, Broadvox is a common carrier because, as Qwest alleges, federal law says it
is. “Telecommunications,” under the Communications Act, is “the transmission, between or
among points specified by the user, of information of the user’s choosing, without change in the
form or content of the information as sent and received.” 47 U.S.C. § 153(43); ¢f. Compl. 17 52,
63-64. “Teleco'mmunications service,” in turn, includes “the offeﬁng of telecommunications for
afee . . . to such classes of users as to be effectively available directly to_the public.” 47 U.S.C.
§ 153(46); cf Compl. 19 59, 61-62. And “any provider of telecommunications services” is a
“telecommunications carrier” that “shall be treated as a common carrier . . . to the extent that it is
engaged in providing telecommunications services.” 47 U.S.C. § 153(44). As Qwest sets forth
in the complaint, the interexchange services Broadvox provides are telecommunications services.

Compl. 99 52-53. Therefore, Broadvox is a telecommunications carrier, a common carrier for

those services, and an interexchange carrier within the meaning of 47 C.F.R. § 69.5(b).

} Broadvox's purported “test” for common-carrier status reflects a flawed reading of NARUC I. The

* language it quotes, MTD at 7, sets out the D.C. Circuit’s method for determining prospectively whether
certain providers were likely to act as common carriers in the future. See NARUC I, 525 F.2d at 642 (“the
Court must find a substantial likelihood that SMRS will hold themselves out to serve indifferently”). In
that context, inquiring whether an entity is legally compelled to do so is sensible, as it is sufficient (though
not necessary) to answer the primary question -- whether “the operator offer(s] indiscriminate service to
whatever public its service may legally and practically be of use.” Jd. NARUC I did not purport to impose
any legal-compulsion requirement to all contexts.

-5-
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In any event, notwithstanding Broadvox’s rhetoric, neither section 69.5(b) nor FCC
precedent requires all interexchange carriers to be common carriers, making Broadvox’s
argument a red herring. The FCC itself, addressing the issue of how interexchange carriers are
qualified, has held that

applicability of interstate carrier charges does not depend on whether the entity

taking service is a common carrier. If [the entity] carried interstate traffic for hire

between two or more exchanges, interstate carrier access charges would apply.

HAP Servs., Inc. v. Sw. Bell Tel. Co., 2 FCC Rcd. 2948, 2950 9 15 (1987). Here, Qwest alleges
in its complaint that Broadvox carried interstate traffic for hire between two or more exchanges,
and it thus owes access charges to Qwest. Compl. 4§ 52-53, 60. These allegations are sufficient
to meet the applicable test.

Contrary to Broadvox’s assertion, even a quick review of the complaint reveals factual
allegations that go far beyond “the solitary, vague claim . . . that Broadvox participates in some
fashion in the transport of traffic that crosses exchange boundaries.” MTD at 8-9. Instead,
Qwest has pleaded an extensive factual basis for determining that Broadvox is an interexchange
carrier:

e Broadvox’s service is an “integral part in providing a common carriage service --

ordinary long-distance telephony.” Compl. ] 54, 58; see In re Bright House
Networks, LLC v. Verizon Cal., Inc., 23 FCC Rcd. 10704, 10715 § 31 (2008)
(services incidental or adjunct to common carrier transmission service “are an integral
part of, or inseparable from, transmission of communications” and “should be
classified as telecommunications services”).

e Broadvox is engaged in the provision of telecommunications services as defined by

the Communications Act, Compl. § 55, and provides a service that FCC has held to
be a common carrier telecommunications service, id. Y 56.

e As to the uniform nature of Broadvox’s service and its holding itself out as a

nondiscriminatory service provider, Broadvox has undertaken to provide service to all

users indifferently: “Broadvox provides non-discriminatory telecommunications
services to the public or a segment of the public.” Id. § 59.
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e Broadvox “does not differentiate one call from another,” but instead it “accepts and
transports each and every call that is passed to it.” Jd. Broadvox’s contracts with
upstream interexchange carriers require it to accept, transport, and assure termination
of all calls passed to it. Id. § 61. These contracts offer standardized terms and rates
for transport and termination services. Id. § 62. Neither the contract terms nor the
services provided by Broadvox differs significantly among its customers. /d.

e As to the interexchange nature of its service, “Broadvox carries the long-distance
calls that are the subject of this action between local exchanges.” Id. § 58.

These allegations, which must be accepted as true, address directly the question of Broadvox’s
status as an interexchange carrier for purposes of carrying the calls at issue, and they provide a
factual basis well beyond plausibility to support a key fact issue in this case: Broadvox is an
4

interexchange carrier.

B. Qwest Has Alleged Facts Sufficient to Show That Broadvox’s Services Are
Not Exempt from Access Charges.

Broadvox cannot avoid its responsibility to pay access charges on the ground. that its
service when transporting PSTN-originated calls across exchange boundaries, as Qwest has
alleged, is exempt as an “information service.” FCC guidance established and reiterated in two
orders (later relied on by federal courts) fatally undermines Broadvox’s contention that its
disputed services are exempt.

First, in the IP-in-the-Middle Order, the FCC confirmed that interstate carriage of PSTN-
originated calls temporarily convgrted to IP format is a telecommunications service subject to
access charges under 47 C.F.R. § 69.5(b). See Order, In re Petition for Declaratory Ruling That
AT&T’s Phone-to-Phone IP Telephony Services Are Exempt from Access Charges, 19 FCC Red.
7457, 7457-58 § 1 (2004) (“IP-in-the-Middle Order”). Specifically, the FCC held that “an

interexchange service that: (1) uses ordinary customer premises equipment (CPE) with no

However, in the event that the Court finds dismissal of this or any other of Qwest’s claims to be warranted,
Qwest requests Jeave to amend its complaint to cure any putative pleading defects under Fed. R. Civ. P.
15(2)(2). See Rosenzweig, 332 F.3d at 863.

-7-



Case 4:10-cv-001 34-.Document 21 Filed 07/09/10 P‘ 16 of 34 PagelD 162

enhanced functionality; (2) originates and terminates on the public switched telephone network
(PSTN); and (3) undergoes no net protocol coﬁversion and provides no enhanced functionality to
end users due to the provider’s use of IP technology” “is a telecommunications service upon
which interstate access charges may be assessed.” Id Those are Qwest’s allegations about
Broadvox’s services. See Compl. §§ 40-42, 63-66, 69-73. Given the factual inquiry necessary
to establish the proper regulatory classifications of the Broadvox service relative to the calls at
issue, Broadvox’s attempt to short-circuit the process through mere assertions in a Rule 12(b)(6)
motion is insufficient. |

Moreover, the IP-in-the-Middle Order contemplates scenarios in which an interexchange
carrier receives calls for termination already converted from PSTN to IP format:

when a provider of IP-enabled voice services contracts with an interexchange

carrier to deliver interexchange calls that begin on the PSTN, undergo no net

protocol conversion, and terminate on the PSTN, the interexchange carrier is

obligated to pay terminating access charges.
19 FCC Recd. at 7470 § 19. The analysis requiring access charges “applies to services that meet
these criteria regardless of whether only one interexchange carrier uses IP transport or instead
multiple service providers are involved in providing IP transport,” so as to avoid a situation in
which “some carriers may be paying access charges for these services while oihers are not.” Id.

The FCC and courts have applied the IP-in-the-Middle Order consistently to determine
that services functionally indistinguishable from Broadvox’s are telecommunications services
subject to access charges. In a 2006 order, the FCC again rejected the argument that [P transport
somehow converts a telecommunications service into an information service. First, looking back

on the IP-in-the-Middle Order from two years before, the FCC said, it had found that

the use of IP transport, without more, did not change the regulatory classification
of the service at issue. That decision provided ample notice that merely
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converting a . . . call to IP format and back does not transform the service from a
telecommunications service to an information service.

Report & Order, Regulation of Prepaid Calling Card Servs., 21 FCC Red. 7290, 7306 § 43
(2006) (“Calling Card Order”). Accordingly, the providers of prepaid calling cards were
determined to be “obligated to pay interstate or intrastate access charges” despite their
conversion of calls into IP format. /d. at 7300 § 27.

Other courts have relied repeatedly on the IP-in-the-Middle Order. See, e.g., PAETEC
- Commc'ns, Inc. v. CommPartners, LLC, 2010 WL 1767193, at *3 & n.3, *5__(D.D.C. 2010)
(granting summary judgment on claim for access fees owed on IP-in-the-middle calls); Comcast
IP Phone of Mo., LLC v. Mo. Pub. Serv. Comm'n, 2007 WL 172359 (W.D. Mo. 2007); Sw. Béll
Tel.. L.P. v. Mo. Pub. Serv. Comm'n, 461 F. Supp. 2d 1055, 1077 (E.D. Mo. 2006). This rule
articulated by the FCC is senléd law, and it subjects Broadvox’s service to access charges.’

Besides mischaracterizing the importance of the IP-in-the-Middle Order, Broadvox also
misstates the nature of the calls at issue here. It repeatedly obscures the distinction between IP-
originated calls and PSTN-originated calls converted to IP format, including both under the same
misleading label (“non-traditional . . . Voice over Internet Protocol traffic,” MTD at 3), and
arguing that all such “non-traditional” calls fall outside the Complaint, id. at 10. Even worse,
Broadvox then suggests that the FCC has “unequivocally held” VoIP-to be “exempt from access

charges” and “has not yet determined” whether VolIP is an information or a telecommunications

Regardless of whether Broadvox could succeed in arguing that IP-in-the-middle calls are not subject to
access charges despite the /P-in-the-Middle Order, Qwest has alleged that Broadvox engages in the same
scheme to avoid payment of access charges on some PSTN-originated calls that are never converted to 1P
format. Compl. § 42. Broadvox does not deny that its carriage of this subset of the calls at issue is
telecommunications service subject to access charges.

9-
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service -- all without acknowledging that “VoIP traffic” in these contexts actually refers only to
IP-originated calls, which are not at issue here.® See MTD at 10-11.

The Court should not indulge Broadvox’s spin on the complaint, which Qwest focused on
Broadvox traffic that “both begin[s] and end|[s] as ordinary circuit-switched telephone calls” and
may or may not be converted to IP format in transit. See Compl. 1Y ‘10, 52, 62-63. Nor should
the Court accept Broadvox’s distortions of FCC and federal céurt decisions. Indeed, within one
page of mischaracterizing the FCC’s position on IP-in-the-middle traffic, Broadvox concedes
that under the IP-in-the-Middle Order, a PSTN-originated long-distance call converted into IP
format temporarily is subject to access charges (and, by implication, carrying such a call is not an
informatibn service exempt from such charges). MTD at 9. That is the gravamen of Qwest’s
suit, and the reason Broadvox owes Qwest substantial access charges.

Ultimately, the motion does not dispute that by carrying IP-in-the-middle long-distance
calls, as Qwest alleges, Broadvox is providing a telecommunications service under the
Communications Act. Providing that service makes Broadvox a telecommunications carrier, and
a common carrier for purposes of that service, both under the words of the statute, see 47 U.S.C.
§ 153(44), and, on the facts alleged by Qwest, under the legal standard drawn from NARUC I and
JI.  And because Broadvox provides that service across multiple exchanges, it is an
interexchange carrier. Qwest has alleged facts that, if proven, will prove Broadvox’s liability on

the claims for unpaid access charges. At the least, Qwest has carried its burden to allege facts

Moreover, both cases cited by Broadvox in support of its contention that “VolIP has all of the characteristics
of an information service,” MTD at 11, explicitly note that they considered only IP-originated traffic, not
IP-in-the-middle traffic like that at issue here. See Sw. Bell Tel., 461 F. Supp. 2d at 1065 (noting SBC’s
challenge to an order requiring it to forbear from applying access charges to interexchange calls “where the
calls originate in the ‘Internet Protocol’ format”); Vonage Holdings Corp. v. Minn. Pub. Utils. Comm’n,
290 F. Supp. 2d 993, 999-1000 (D. Minn. 2003) (“Vonage never provides phone-to-phone IP telephony[;]
(it only provides computer-to-phone or phone-to-computer IP telephony) . . . .”). The same is true of later
cases holding specific VolP services to be information services. E.g., PAETEC Commc'ns, Inc., 2010 WL
1767193, at *2-3 (holding IP-originated calls to be an information service exempt from access charges and
noting concession that PSTN-originated calls are subject to access charges).
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that allow “the court to draw the reasonable inference that [Broadvox] is liable for the
misconduct alleged.” Hershey, __ F.3d __, 2010 WL 2510122, at *4.

C. Qwest Has Alleged Facts Sufficient to Demonstrate That Broadvox Is Liable
for Access Charges Under the Constructive Ordering Doctrine.

Broadvox has refused to subscribe directly to Qwest’s tariff and, it appears, does not send
long-distance traffic to Qwest except through intermediaries. Qwest does not contend otherwise:
Compl.  13. But the absence of contractual privity or another direct business relationship with
Qwest does not determine whether Broadvox is liable under Qwest’s tariff, as Broadvox asserts.

Broadvox is a subscriber to Qwest’s tariff under the constructive ordering doctrine. A
party makes a “constructive request for service if the receiver of the services (1) is
interconnected in such a manner that it can expect to receive access services; (2) fails to take
reasonable steps to prevent the receipt of access services; and (3) does in fact receive such
services.” Hypercube LLC v. Comtel Telcom Assets LP, 2009 WL 3075208, at *7 (N.D. Tex.
2009) (quote omitted); accord In re Access Charge Reform, 14 FCC Red. 14221, 14318-19 9 188
(1999).

Qwest alleges facts that, if proved, establish each element of the constructive ordering
doctrine. The complaint alleges that Broadvox is interconnected with competing local exchange
carriers for whom Qwest is the incumbent local exchange carrier, Compl. 11 12-14, 45, 47, and
that Broadvox causes long-distance calls to be delivered to Qwest through competing local
exchange carriers that are interconnected with both Broadvox and Qwest, id. 11 13-14, 45. Far
from taking steps to prevent receipt of access service, Broadvox intends that Qwest provide
terminating access service for these.calls. Id. 9 13, 45. And the calls that Broadvox causes to
be delivered to Qwest are in fact terminated to Qwest customers. Id. 9 11, 45, 48-49, 66. These

allegations satisfy Qwest’s pleading obligations.
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Broadvox relies on a single decision, 4lliance Communications Co-operative, Inc. v.
Global Crossing Telecommunications, Inc., 690 F. Supp. 2d 889 (D.S.D. 2010), to try to avoid
applicafion of the constructive ordering doctrine. But Alliancg was decided at summary
judgment, after the plaintiffs failed to put the third prerequisite of the doctrine -- actual receipt of
services -- into question. Id. at 894-95. A similar resolution of this disputed fact would be
inappropriate here, in resolving Broadvox’s motion to dismiss, as “all well-pleaded facts are
assumed true and are viewed in the light most favorable to the plaintiff.” Lone Star Fund, 594
F.3d at 387.

Moreover, accepting the rule Broadvox advocates would overthrow the FCC’s interstate
access charge regime by opening a loophole of dramatic proportions -- any interexchange carrier,
VoIP or otherwise, liable for terminating access charges could avoid them simply by structuring
its business to deliver célls through a local exchange carrier other than the incumbent. Congress
and the FCC, by creating competition among local carriers under the Telecommunications Act of
1996, never intended to undermine the architecture of intercarrier compensation. Cf. IP-in-the-
Middle Order, 19 FCC Red. at 7475 (statement of Chairman Michael K. Powell) (“To allow a
carrier to avoid regulatory obligations simply by dropping a little IP in the network would merely
sanction regulatory arbitrage and would collapse the universal service system virtually
overnight.”). “Indeed, only if the constructive ordering doctrine is applied here can massive rate
discrimination be avoided.” Advamtel, LLC v. AT&T Corp., 118 F. Supp. 2d 680, 687 (E.D. Va.
2000). |

Because Qwest has alleged the prerequisites of the constructive ordering doctrine,

Compl. 45, no further inquiry is required at this stage.
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IL THE FILED-RATE DOCTRINE Dbl«:s NOT BAR QWEST’S STATE-LAW CLAIMS.

Under the filed-rate doctrine, “the rate of the carrier duly filed is the only lawful charge.
Deviation from it is not permitted upon any pretext.” Am. Tel. & Tel. Co. v. Cent. Office Tel, |
Inc., 524 U.S. 214, 222 (1998) (quote omitted). The doctrine enforces “the policy of
nondiscriminatory rates [that] is violated when similarly situated customers pay different rates
for the same services” and that “lies at ‘the heart of the common-carrier section of the
Communications Act.”” Id. at 223 (quote omitted).

But the filed-rate doctrine “does not completely preempt state-law causes of action.”
Premiere Network Servs., Inc. v. SBC Commc 'ns, Inc., 440 F.3d 683, 691 n.11 (5th Cir. 2006)
(“because Premiere’s claims . . . apparently do not challenge SBC’s tariff, the filed-rate doctrine
likely does not apply to completely preempt such claims”). The Communications Act itself has
preserved rights under state law that do not conflict with filed tariffs. See 47 US.C. § 414
(“Nothing in this chapter contained shall in any way abridge or alter the remedies now existing at
common law or by statute, but the provisions of this chapter are in addition to such remedies.”);
Cent. Office Tel., 524 U.S. at 227 (§ 414 preserves all rights under state law “that are not
inconsistent with the statutory filed-tariff requirements”). These limits on the doctﬁne make

sense, because for the doctrine “to serve its purpose,” “it need pre-empt only those suits that seek

to alter the terms and conditions provided for in the tariff.” Id at 229 (Rehnquist, C.J.,

concurring).

- Broadvox cites Marcus v. AT&T Corp., 138 F.3d 46, 58 (2d. Cir. 1998), and the district
court decision it affirmed, 938 F. Supp. 1158 (S.D.N.Y. 1996), for the contention that state-law
claims for fraud, tortious interference, or unjust enrichment must be dismissed under the filed-
rate doctrine. See MTD at 13. Yet it fails to mention critical distinctions that limit Marcus’s

relevance here. Marcus dismissed the various tort claims in that case because the customer-
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plaintiffs had paid AT&T’s tariffed rates, and so granting any damages relief would have
provided them a discount from AT&T’s tariff. See 938 F. Supp. at 1170 (“As long as the carrier
has charged and the plaintiff has paid the filed rate, what bars a claim is not the harm alleged, but
the impact of the remedy sought. Any remedy that requires a refund of a portion of the filed rate
...is barred.”) In this case, in which Broadvox’s regulatory arbitrage has resulted in it
unlawfully obtaining a discriminatory competitive advantage over other ratepayers, no similar
rationale exists for dismissing Qwest’s state-law claims. See Manhattan Telecomms. Corp. v.
Global NAPs, Inc., 2010 WL 1326095, at *3 (S.D.N.Y. 2010).

Of particular relevance here, Qwest’s state-law claims against Broadvox merely seek to
“ensure[] that all who received services from plaintiff[] will be charged the same rate.”
Advamtel, LLC, 118 F. Supp. 2d at 687. If Qwest’s alternative state-law claims are barred,
Broadvox “will have received millions of dollars of services for free -- surely, a result
antithetical to the filed-rate doctrine.” Id To prevent such results, in similar circumstances,
courts have held that the doctrine does not bar state-law claims that, like Qwest’s unjust
enrichment and tort claims, form a basis for relief that is an alternative to tariff-based claims.
See Manhattan Telecomms. Corp., 2010 WL 1326095, at *3 (rejecting as “legally unsupported”
the defendant’s contention “that it is not subject to MetTel’s filed tariff rates, while arguing that
the statutory rate system precludes the unjust enrichment claims”).

The core premise underlying the filed-rate doctrine -- ensuring the carrier charges all
customers, and all customers pay, the same rates -- would be undermined by its rote application
here. If Broadvox cannot be called to account for its conduct, it and other IP-based carriers will
have full license to receive local carriers’ access services at non-tariffed discount rates, to the

detriment of interexchange carriers who follow the law and pay Qwest and others for access
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charges on long-distance traffic. If anything, .the filed-rate doctrine demands that Qwest’s state-
law claims be permitted to proceed in the alternative, so as to prevent Bfoadvox from receiving a
discriminatorily lower rate. See W. Transp. Co. v. Wilson & Co., 682 F.2d 1227, 1231 (7th Cir.
1982) (disapproving shipper’s noncompliance with tariff where by doing so it “received an off-
tariff discount™); see also IP-in-the-Middle Order, 19 FCC Rcd. at 7470 § 19 (deﬁning
applicability of order broadly so as to “not place AT&T at a competitive disadvantage”).

III. QWEST HAS SUFFICIENTLY ALLEGED FACTS SUPPORTING ITS CLAIM FOR UNJUST
ENRICHMENT.

A, Unjust Enrichment Is Actionable Under Texas Law.

“In Texas, a plaintiff may recover under an unjust enrichment theory when the defendant
has obtained a benefit . . . by fraud, duress, or the taking of an undue advantage,” Eagle Metal
Prods., LLC v. Keymark Enters., LLC, 651 F. Supp. 2d 577, 591 (N.D. Tex. 2009) (quote
omitted), or when “the person soughf to be charged has wrongfully secured a benefit or has
passively received one which it would be unconscionable to retain,” Mims ‘v. Stewart Title Guar.
Co., 521 F. Supp. 2d 568, 574 (N.D. Tex. 2007) (quote omitted). Uhder either construction,
Qwest has stated a claim for unjust enrichment.

Broadvox’s assertions that no separate cause of action exists and that unjust enricﬁment is
limited to implied or quasi contract, MTD at 15, are flatly inconsistent with Texas law. “The
Texas Supreme Court ... has recognized unjust enrichment as a cause of action.” Leal v.
Weightman, 2004 WL 2251570, at *4 (Tex. App.--Houston [1st Dist.] 2004, no pet.), see aiso,
e.g., Newington Ltd. v. Forrester, 2008 WL 4908200, at *3 (N.D. Tex. 2008) ('dehying motion to

dismiss unjust enrichment claim and rejecting as “incorrect” argument that no independent cause
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of action exists); HECI Exploration Co. v. Neel, 982 S.W.2d 881, 891 (Tex. 1998) (discussing
“cause of action” for unjust enrichment).’”

Further, not one of the cases Broadvox cites supports its argument that “a successful
[unjust enrichment] claim must arise from an underlying contractual arrangement.” MTD at 15;
see, e.g., R M. Dudley Constr. Co. v. Dawson, 258 S.W.3d 694, 703 (Tex. App.--Waco 2008, pet.
denied) (recognizing validity of recovery “under circumstances in which one person has obtained
a benefit from another by fraud, duress, or the taking of undue advantage™); Walker v. Cotter
Props., Inc., 181 S.W.3d 895, 900 (Tex. App.--Dallas 2006, no pet.) (“The unjust enrichment
doctrine applies principles of restitution to disputes where there is no actual contract and is based
on the equitable principle that one who receives benefits which would be unjust for him to retain
ought to make restitution.”). Broadvox simply provides no basis for dismissing Qwest’s unjust
enrichment claim.

B. Broadvox Obtains a Benefit by Way of Fraud or Takipg Undue Advantage.

Qwest alleges that Broadvox obtains terminating service from Qwest for long-distance
calls that it causes to be delivered to Qwest disguised as local traffic and does not pay Qwest’s
rate for that service. Compl. Y 7, 13-17, 37-39, 46-49, 61, 98. These allegations sufficiently
allege that Broadvox obtains a benefit from Qwest by fraud or undue advantage.

Specifically, Qwest’s terminating service creates a benefit tﬁat inures to Broadvox
through substantially lower termination rates. Id. §f 17, 98. The very existence of Broadvox’s

business is based on transportation and delivery of long-distance calls for termination by Qwest

Any debate over the existence of a “separate” cause of action is purely academic anyway, because “one
thing remains clear: even in the cases that [reject an independent cause of action], the courts have still
allowed plaintiffs to recover based on the. theory of unjust enrichment.” Newington, 2008 WL 4908200, at
*4. “Texas courts may waffle about whether unjust enrichment is a theory of recovery or an independent
cause of action, but either way, they have provided the plaintiff with relief when the defendant has been
unjustly enriched.” Id. : '
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and other local exchange carriers; there is no dispute that only Qwest can (and cioes) terminate
Broadvox’s calls to Qwest’s local customers. See id. § 11. If Qwest did not complete these
long-distance calls sent to it by Broadvox, Broadvox would not have a viable business model.
See id. 9 61. No upstream interexchange carrier would contract with Broadvox if the long-
distance traffic being carried by that interexchange carrier could not be completed to the intended
end-user customer. See id. By failing to pay the requiréd tariff rates for the termination of these
calls, id. 19 39, 46-49, Broadvox is unjustly receiving a benefit from Qwest. It accepts and
retains that beneﬁt. without paying appropriaie compensation for tenﬁination of long-distance .
calls. 1d.® Qwest has stated a claim for unjust enrichment, and the motién should be denied.

IV. QWEST’S ALLEGATIONS ADEQUATELY PLEAD CLAIMS FOR FRAUD AND FRAUD BY
NONDISCLOSURE, '

Broadvox’s argument that Qwest’s fraud claims are insufficiently particular is fatally
undermined by its refusal to acknowledge the fact allegations contained in the complaint.

Citing only 4 of Qwest’s 74 paragraphs of fact allegations, Broadvox asserts that
“Qwest’s claim for fraud is completely devoid of any specificity or particulars.” MTD at 17-1 8.°
But Qwest lays out a sufficient factual basis for its claim:

¢ Broadvox has “misrepresented to Qwest . . . the types of calls it is carrying” by
“disguis[ing] the long-distance calls it delivers, so that they appear to be Jocal calls,”
Compl. §Y 7, 6;

¢ this misrepresentation is “critical,” in that it “prevents Qwest from distinguishing
between local and long-distance phone traffic” because “[bly law, Qwest charges
higher rates to terminate long-distance calls . . . than local calls,” id. 1 17, 46;

This is the rationale in Manhattan Telecommunications for allowing a local exchange carrier to recover
from an interexchange carrier that refused to pay access charges for terminating access service on calls
routed through a third-party local exchange carrier. 2010 WL 1326095, at *1-*4. The proper measure of
damages was MetTel’s federal tariff rate. Id

Broadvox limits its motion to dismiss to “Qwest’s claim for fraud,” i.e., Count IV, and it raises no
argument against Qwest’s separate fraud by nondisclosure claim, Count V. /d. at 17. In any event, Qwest
has adequately pleaded both claims.
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e Broadvox “knowingly and intentionally receives ordinary long-distance traffic from
other IXCs, then tells CLECs . . . that [the calls] are local calls that are not subject to
higher long-distance access charges,” id.  45;

e Broadvox acts “with the express intent that the CLEC route the long-distance. traffic
as local traffic to Qwest over the interconnection facilities (LIS trunks) designed for
local traffic,” id.; ‘ :

e Broadvox “understands that Qwest will terminate these long-distance calls,” id.; and

e Qwest “is and has been unable to bill for a great deal of interexchange long-distance
traffic delivered by Broadvox,” id. § 46.

These allegations adequately state a claim for fraud with particularity. See Flexible Innovations,
. Ltd v. HR U.S. LLC, 2007 WL 3341760, at *3 (N.D. Tex. 2007) (approving “allegations [that]
apprise [parties] of the who, what, when, where, and how of the alleged fraud” (quote omitted)).

To the extent Qwest’s complaint lacks greater detail, it is because Broadvox’s scheme is
designed to mask the very information that Broadvox suggests is lacking. Compl. Y 7, 15-17,
46. That Broadvox has succeeded to date is not a basis for dismissing Qwest’s valid claims. See
Willard, 336 F.3d at 385 (particularity requirement relaxed where “the facts relating to the
alleged fraud are peculiarly within the perpetrator’s knowledge™); Lincoln Gen. Ins. Co. v. U.S.
Auto Ins. Servs., Inc., 2009 WL 1174641, at *6 (N.D. Tex. 2009) (same); ¢/ Compl. ] 48-49,
108. Similarly, the massive scale of Broadvox’s fraud is itself grounds for relaxing Rule 9(b)’s
requirements when, as Qwest has done here, the factual basis of the fraudulent .scheme itself is
clearly alleged. See Ellis, 583 F. Supp. 2d at 439 (invoking excepﬁon tb Rule 9(b) for “alleged
conduct [that] took place over a long period of time or involved numerous occurrences” in light
of allegations of “an almost daily pattern of fraudulent billing which occurred over a two-year
period™); ¢f. Compl. Y 46-49 (alleging fraudulent delivery of at least 13>5 million calls disguised
as local traffic).

Broadvox again misreads the Complaint to make its only specific argument for dismissal

of Qwest’s fraud claim -- that if the same phone line (a “PRI trunk™) by which Broadvox delivers
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traffic to an intermediary local carrier is not also used by that local carrier to pass the traffic
along to Qwest, then Broadvox does not “makef[] any. kind of repreéentation to Qwest, much less
a false one.” MTD at 17-18. But Qwest’s claim is not that Broadvox’s use of a PRI trunk, by
itself, misrepresents the traffic Broadvox causes to be terminated by Qwést. Rather, use of a PRI
trunk -- a technology that allows Broadvox to change the billing information that accompanies
the call, including the originating area code and exchange numbers, Compl. 177, 16, 32, 36, 43-
44 -- is just one aspect of Broadvox’s scheme. Equally important is that, although Broadvox
sends traffic to the intermediary local carrier for eventual delivery to Qwest on those lines, id. 1
31-33, the local carrier routes that traffic to Qwest, as Broadvox knows and intends, over other
lines that Qwest has designated as exclusively for local traffic, id Y 14, 28, 32-33. And
Broadvox misrepresents to the local carrier that the traffic is either local calls or information
services, not long-distance calls. Id. § 33.

Having changed the calls’ billing information to hide the actual originating ekchanges
and caused the calls to be passed to Qwest through channels in which only local traffic should
travel, Broadvox fundamentally misrepresents the nature of the calls and causes that
misrepresentation to be repeated to Qwest by the delivering local carriers. See Ernst & Young,
L.L.P. v. Pac. Mut. Life Ins. Co., 51 S.W.3d 573, 578 (Tex. 2001) (a fraud cause of action “exists
if the false representations be made with a view of reaching the third person to whom it is
repeated, and for the purpose of influencing him” (quotes omitted)). Neither the creation nor the
passage of Broadvox’s falsehbod depends upon the local carrier employing the identical phone
line that Broadvox uses to pass calls to the local carrier to, in turn, deliver those calls to Qwest,

Broadvox’s argument on this point should be rejected.
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VY. QWEST HAS STATED A CLAIM FOR TORTIOUS INTERFERENCE,

Broadvox’s arguments for dismissing Qwest’s tortious interferendé claim need not detain
the Court long. Qwest has alleged Broadvox’s intentional conduct. Compl. § 5 (“Broadvox
determines and controls how to deliver the calls to Qwest”); id Y 13-16, 33 (detailing.
Broadvox’s intentional acts in hiding the nature of its traffic); id. | 32, 45 (detailing Broadvox’s '
intentional acts in routing traffic to Qwest). And Qwest’s claim is in no way based on the fact
that Broadvox’s scheme was, in fact, fraudu]eﬁt. Qwest has alleged all elements of its tortious
interference claim: intentional conduct by Broadvox (whether fraudulént or not) that interfered
with Qwest’s contracts with third parties and damaged Qwest. Indeed, other than noting that the
complaint rightfully labels Broadvox’s scheme as fraudulent, Broadvox provides no analysis
even suggesting that the interference claim is derivative of the fraud claims. And beyond its
unsupported contention that Qwest fails to allege intentional conduct, Broadvox does not
challenge the pleading. There is no basis for dismissing the interference claim.

Likewise, Broadvox’s argument that the claim must be dismissed because Qwest’s “claim
lies contractually against its IXCs, not tortiously against Broadvox,” MTD at 18, is makeweight.
The existence of a contract with a third party is an element of a claim of tortious interference
with contract. See Holloway v. Skinner, 898 S.W.2d 793, 794-95 (Tex. 1995). Thus, by
definition, every victim of tortious interference necessarily has a potential contract remedy
against a third party. . Were Broadvox’s argument accepted, no claim for interference could ever
succeed. That is not the law.

VI. BROADVOX OFFERS NO VALID ARGUMENT FOR DISMISSING QWEST’S DECLARATORY
JUDGMENT CLAIM.

Qwest seeks a declaration that “the long-distance traffic that Broadvox causes to be

routed to Qwest for termination is subject to the terminating switched access charges as provided
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in Qwest’s federal and state tariffs.” Compl. § 137. Like the interference claim, Qwest’s claim
for a declaratory judgment does not depend on, and is not derivative of, the fraud claims.

Similarly, there is no question that Qwest has presented a justiciable claim for declaratory
relief under Rule 57. A justiciable controversy is one that “can be presently litigated and decided
and [is] not hypothetical, conjectural, conditional, or based upon the possibility of a factual
situation that may never develop.” Rowan Cos., Inc. v. Griffin, 876 F.2d 26, 28 (5th Cir. 1989).
Broadvox mistakes its owﬁ (incorrect) assertions that the facts are not'as Qwest has alleged --
assertions that must be disregarded at this stage -- for arguments that there is no case or
controversy. Qwest has alleged facts that, if proven true, show that Brbadvox acts in the
capacity of an interexchange carrier for the calls at issue. The Court has authority to declare
Broadvox’s liability for access charges and is not divested by the FCC’s jurisdiction, because the
FCC has made clear that IP-in-the-middle calls are subject to access charges.

Finally, Rule 57 provides that the “existence of another adequate remedy does not
preclude a declaratory judgment that is otherwise appfopriate.” It is established that declaratory
relief is “alternative or cumulative and not exclusive or extraordinary.” 10B CHARLES ALAN
WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, FEDERAL PRACTICE AND PROCEDURE § 2758
(3d ed. 2010) (quote omitted). The relief Qwest seeks under this cause of action is distiﬁct from
that available through its damages claims. Therefore, there is no basis for dismissing the
declaratory judément claim. See Everest Indem. Ins. Co. v. Allied Int’l Emergency LLC, 2009
WL 2030421, at *4 (N.D. Tex. 2009).

VII. A STAY OR DISMISSAL OF PROCEEDINGS UNDER THE PRIMARY JURISDICTION
DOCTRINE IS UNWARRANTED.

Dismissing or staying this litigation in favor of the FCC is unwarranted. The Court has

the FCC’s guidance on the regulatory questions at issue and need not await the agency’s
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resolution of other issues irrelevant to this case. Just as it wrongly suggested that its services are
not subject to access charges, Broadvox reframes the question as about “VoIP” generally, rather
than IP-in-the-middle long-distance calls, to obscure the fact that the FCC has already decided
the issue at the heart of this case: entities acting in the capacity of interexchange carriers are
liable for access charges when they cause IP-in-the-middle traffic to be passed to a local carrier
for termination. [P-in-the-Middle Order, 19 FCC Red. at 7470 § 19. There is no novelty or
innovation here to justify deferring to the FCC, and the Court should not accept Broadvox’s
assertion that this issue is again before the FCC in its consideration of “the treatment of VoIP
traffic for purposes of” inter-carrier compensation. See MTD at 22-23.

The primary jurisdiction doctrine does ﬁot require that all claims touching on an agency’s
expertise must be decided by the agency. Brown v. MCI Worldcom Network Servs., Inc., 277
F.3d 1166, 1172 (9th Cir. 2002). This is particularly so when, as here, the agency has élready
resolved the issue at hand. See United States v. W. Pac. R. Co., 352 U.S. 59, 69 (1956)
(“Certainly there would be no need to refer the matter of construction to the Commission if that
body, in prior releases or opinions, has already construed the particular tariff at issue or has
clarified the factors underlying it.”). The FCC has decided and reaffirmed that IP-in-the-middle
calls and the interexchange carriers that transport them are subject to access charges, IP-in-the-
Middle Order, 19 FCC Rcd. at 7470 § 19; Calling Card Order, 21 FCC Red. at 7297 § 20, as
other federal courts have recognized, see, e.g., Sw. Bell Tel., L.P., 461 F. Supp. 2d at 1077 &
n.J5. Accordingly, there is no basis for referring this matter to the FCC and, indeed, doing so

would be improper.

22



Case 4:10-cv-00134-A‘ocument21 Filed 07/09/10 Pa.31 of 34 PagelD 177

A court “may defer [to the FCC] only if the benefits of agency review exceed the costs
imposed on the parties.” Wagner & Brown, 837 F.2d at 201. The benefits, in light of the FCC’s

prior decisions, of further agency review would be minimal or nonexistent.

On the other hand, deferral would impose significant costs. As Broadvox admits, the.

FCC has considered the unrelated issue of inter-carrier compensation for IP-originated calls for
over six years already. See Notice of Proposed Rulemaking, /P-Enabled Servs., 19 FCC Red.
4863 (2004). In 2005, several IP-in-the-middle providers convinced one court to defer to the
FCC in considering claims like those Qwést raises. That docket has languished at the FCC,
which has taken no action on it in more than five years. See Sw. Bell Tel., L.P. v. Vartec
Telecom, Inc., 2005 WL 2033416 (E.D. Mo. 2005). Deferral to the FCC will only result in
substantial and costly delay. See, e.g., In re Core Commc 'ns, Inc., 531 F.3d 849, 850, 858 (D.C.
Cir. 2008) (finding the possibility of the FCC completing comprehensive inter-carrier
compensation reform hollow and noting that “FCC’s delay in responding to 6ur remand is
egregious”).

Accordingly, deferral is unwarranted. See S. Pac. Transp. Co. v. San Antonio, 748 F.2d
266, 274 (5th Cir. 1984) (“The trial court’s stay only threatens to add further, indefinite delay as
the plaintiffs await a series of decisions by the I.C.C. ‘Wheﬁever’ soon becbmes ‘never.’ This
case has dragged on long enough without the railroéds being able to collect their filed rate.”). At
most, should the Court decide to defer, the action should not be dismissed in light of fhe
prejudice to Qwest’s rights under the applicable statute of limitations, see Wagner & Brown, 837
F.2d at 206; rather, the action should be stayed only as to Broadvox’s IP-in-the-middle calls and

should proceed as to all calls that, as Qwest has alleged, are never converted to IP format.
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VIHI. APPLICATION OF THE FIRST-TO-FILE RULE IS INAPPROPRIATE.

Broadvox, having previously sought transfer of Qwest’s claims tb this district, now wants
to eat its cake and have it too by asking for dismissal or stay in favor of the Western District of
Washington’s jurisdiction under the discretionary first-to-file rule. See Cadle Co. v.
Whataburger of Alice, Inc., 174 F.3d 599, 603 (5th Cir. 1999). Broadvox should not be heafd to
complain about venue in light of its explicit request to transfer the Washington litigation here, to
this Court, in Broadvox’s home forum. See Brogdvox Mot. to Dismiss, Stay, or Transfer (Dkt.
No. 48) at 8-10, Qwest Corp. v. Anovian, Inc., No. 08-CV-01715 (W.D. Wash. filed Feb. 6,
2009). Nor does Broadvox explain how transfer to Washington -- the 6nly potential remedy
available under the rule, Cadle Co., 174 F.3d at 606 -- could be effected, given that the
Washington federal court declared that it lacked personal jurisdiction over Broadvox. See
Amalgamated Gadget, L.P. v. Healthsouth Corp., 2004 WL 1283949, at *1 (N.D. Tex. 2004)
(weighing inter alia, “the comparative advéntage and interest of each forum in resolving the
dispute” and “the likelihood of a jurisdictional dispute in the first-filed court” in declining to

 transfer second-filed action); see also Autonation, Inc. v. Whitlock, 276 F. Supp. 2d 1258, 1264
(S.D. Fla. 2003) (district court’s dismissal of first-filed action moots application of first-to-file
rule). Broadvox’s bad-faith request is purely tactical and should be denied.

IX. BROADVOX HAS SHOWN NO NEED FOR A MORE DEFINITE STATEMENT.

“If a complaint is ambiguous or does not contain sufficient information to allow a
responsive pleading to be framed, the proper remedy is a motion for a more definite statement .
under [Rule] 12(¢).” Beanal v. Freeport-McMoran, Inc., 197 F.3d 161, 164 (5th Cir. 1999). But
“all the Rules require is a short and plain statement of the claim that will give notice of what the
plaintiff’s claim is and the grounds upon which it rests. . .. For this reason, motions for a more

definite statement are generally disfavored.” Travelers Indem. Co. of Conn. v. Presbyterian
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Healthcare Res., 313 F. Supp. 2d 648, 653-54 (N.D. Tex. 2004) (quote omitted). That the
motion runs for 25 pages is a sure sign that Broadvox is well-informed of the claims in issue.
Qwest has met the pleading requirements of Rules 8 and 9, and no more definite statement of its
claims is needed.
CONCLUSION

For these reasons, plaintiff Qwest respectfully requests that Broadvox’s motion to stay or
dismiss be denied in its entirety. In the alternative, if dismissal of any Qwest claims is granted,
Qwest requests leave to amend its complaint. And if the Court defers to the FCC’s jurisdiction,
Qwest requests that the Court stay proceedings only as to caﬂs converted to IP format, permit the
litigation to proceed as to all remaining calls alleged by Qwest, and retain jurisdiction over the

entire litigation pending resolution of all issues referred to the FCC.
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I INTRODUCTION

The fundamental issue in this case is whether Qwest is entitled to collect access charges
from Broadvox pursuant to Qwest’s switched access tariffs for traffic delivered to it by a non-
party Competitive Local Exchange Carrier (“CLEC”). Qwest does not dispute that the traffic at
issue in this case (which Qwest expressly states is limited to traditional TDM-originated traffic),
is not passed to Qwest by Broadvox. Qwest’s switched access tariff, however, is clear that
Qwest may assess access charges only on the carrier that passes the traffic to Qwest, not on any
carrier that may have been involved in its transiting. Accordingly, accepting Qwest’s coinplaint
as true, there exist no facts upon which Qwest would be entitled to relief for Counts I and IL.'

Qwest’s alternative theories of recovery pursuant to state law, including Unjust
Enrichment (Count IID), Fraud (Count IV), Fraud by Nondisclosure (Count V), and Tortious
Interference with Contractual Relations (Count VI) must each fail as well because they are
precluded by the filed-rate doctrine, which prevents a carrier from seeking to colle'cf for tariffed
services other than pursuant to its' filed tariff. Each of these claims are also defective either
because they are not recognized under Texas law or because they are inadequately pled. 'In>any
event, each of these state law based claims, as well as the claim for declaratory judgment, should

be dismissed.

! In the unlikely event that the Court does not grant the Motion to Dismiss with regard to Counts I and II, the

court should grant the alternative relief of a primary jurisdiction referral to the Federal Communications
Commission (“FCC”), so that the FCC may apply its expertise to determining whether Qwest’s tariff applies to the
disputed traffic. Given the carly stage of the case, it would be appropriate for the Court to dismiss, rather than
staying, the case if a referral is ordered.
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IL. ARGUMENT AND AUTHORITIES

A.  QWEST FAILS TQ PLEAD A CLAIM FOR RELIEF PURSUANT TO ITS STATE
OR FEDERAL TARIFFS (COUNTS I AND II). ‘

1. Qwest Does Not Allege Facts Demonstrating That Broadvox Is An I