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2 0 P u r s u a n t  t o  R 1 4 - 3 - l 0 6 ( K )  o f  t h e  C o r p o r a t i o n  C o m m i s s i o n  R u l e s  o f  P r a c t i c e  a n d

2 1 Procedure ,  the  Secur i t ies  D iv is ion  ( "D iv is ion" )  o f  the  Ar izona  Corpora t ion  Commiss ion  hereby

2 2 responds to  the Jo iner  mot ion f i led  by  Respondent Gar re th  N. Patton ( "Patton)  in  suppor t  o f  the

23 p r e v i o u s l y  f i l e d  M o t i o n  t o  C o n t i n u e  H e a r i n g  b y  R e s p o n d e n t  H u n z i n g e r . Fo r  the  r easons

24 d iscussed  be low,  the  D iv is ion  v igo r ous ly  opposes  Pa t ton ' s  Jo ine r  mo t ion  as  i t  i s  m is lead ing ,

25 disingenuous and has no basis in fact.
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On Friday, August 11, 2000, undersigned counsel placed a call to counsel for Patton to

discuss matters relating to this case and to establish a date on which the parties would exchange

exhibits. At the time of this call, the Division was in a position to make its exhibits available at

any time the following week. Presented with the option for selecting the date of exchange,

Patton's counsel explicitly chose Wednesday, August 16, 2000 as the date to exchange exhibits

7 in this matter. Undersigned counsel agreed to accommodate Patton's counsel's request.
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Remarkably, Patton subsequently filed a Joiner motion on Tuesday, August 15, 2000, the day

before the scheduled exchange date, to argue that Patton would suffer prejudice by going forward

with the hearing because he had yet to receive the Division's exhibits.

In light of the fact that Patton's counsel selected the dated to exchange exhibits, Patton's

current claim of prejudice is both hollow and disingenuous. The alleged prejudice of which

Patton now complains is a direct result of his own choosing. If Patton required the exhibits

earlier in the week to avoid suffering the alleged prejudice, Patton could have simply asked for

an earlier exchange date. By engineering his own alleged prejudice, Patton has misled the

hearing officer assigned to this matter and has forfeited any right in raising this issue as a form of

support for continuing this hearing.

_ Patton's prejudice plea is illusory on still other grounds. By receiving the Division's

exhibits five days before hearing rather than seven, Patton will experience no cognizable form of

prejudice. The Division has assembled thirty-four exhibits in preparation for this hearing, with

many of these exhibits constituting documents created, disseminated, endorsed or prepared by

Patton himself. Further, Patton has previously received documents through discovery which now

make up many of the Division's exhibits. Under such circumstances, Patton will have ample

time to examine and review the Division's exhibits prior to the scheduled hearing date.

As a final note, the Division has notified all respondents that its exhibits for the Calumet

Slag hearing have been completed and are presently ready for collection. Ironically, Patton has
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failed to make any of his own exhibits available to the Division on this date as was previously

agreed upon.

RESPECTFULLY SUBMITTED this 16"' day of August, 2000.

JANET NAPOLITANO
Attorney General
Consumer Pr section and ocac S t`on1

*h-

By ,/ ,nr
ye B. Pale

special Assistant obey General
Jennifer Boucek
Assistant Attorney General
Attorneys for the Securities Division of the
Arizona Corporation Commission
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oR1Gn~1AL AND TEN (10) COPIES of the foregoing
filed this / 6 day of August, 2000, with

15
Docket Control, Arizona Corporation Commission
1200 West Washington
Phoenix, AZ 85007
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17 COPY of the foregoing hand-delivered this
Q day of August, 2000, to:
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Mr. Marc Stem
Hearing Officer
Arizona Corporation Commission/Hearing Division
1200 West Washington
Phoenix, AZ 85007

21

22 COPY of the foregoing faxed or mailed
this / 6 day of August, 2000, to:
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John R. Augustine, Jr., Esq.
JOHN R. AUGUSTINE, JR., P.C.
The Citadel, Suite 300
2727 North Third Street
Phoenix, Az 85004
Attorney for Respondent Crawford
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Kevin Quigley, Esq.
STREICH LANG
Renaissance One
Two, North Central Avenue
Phoenix, AZ 85004
Attorney for Respondent Hunzinger
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Michael Salado, Esq.

p. MICHAEL SALCIDO, P.C.
2929 North 44"' Street, Suite 120
Phoenix, As 85018
Attorney for Respondent Patton
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Paul A. Conant, Esq.
GALBUT & CONANT
2425 East Camelback Road, Suite 1020
Phoenix, AZ 85016
Attorney for Respondent Calumet Slag, Inc.
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