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WESLEY KARBAN WYATT, et ux., et al.
c/o Harry N. Stone, Esq.
3030 North Third Street
Phoenix, Arizona 85012,

S E C U R I T I E S  D M S I O N ' S  M O T I O N
F O R  P O S T - H E A R I N G  A D V E R S E
I N F E R E N C E  B A S E D  O N
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P R I V I L E G E  A G A I N S T  S E L F -
I N C R I M I N A T I O NRespondents  .
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)
)
)
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)
)

The Securities Division ("Division") of the Arizona Corporation Commission (the

"Commission") requests that the Hearing Officer make a finding that an adverse inference is

appropriate against Respondent Wesley Karban Wyatt ("Wyatt"), based on Wyatt's invocation of

his Fifth Amendment right against self-incrimination in connection with the Division's inquiry into

Wyatt's activities involving the sale of investment contracts in this case. This motion is supported

by the record in this matter, by the hearing exhibits referred to herein, and by the following

Memorandum of Points and Authorities.
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Docket No. S-03529A-03-0000

1 MEMORANDUM OF POINTS AND AUTHORITIES

2 1. BACKGROUND.

3

4

5

This case parallels a number of other pending cases against individuals and entities who

were involved in selling unregistered investment contracts involving pay telephone sale and

leaseback arrangements with Alpha Telcom, Inc. (the "Alpha investment contracts"). See Docket

6 Nos. S-03506A-02-0000, S-03507A-02-0000, S-03508A-02-0000, S-03509A-02-0000, and

7

8

9

S-03510A-02-0000. In March, 2003, the Division filed and served a Notice of Opportunity for

Hearing Regarding Proposed Order to Cease and Desist, for Restitution, for Administrative

Penalties, and for Other Affirmative Action ("Notice") in this matter, detailing the facts on which

10

11

12

13

14

its case against Wyatt is based.

The requests contained in the subpoena at issue were tailored to elicit responsive

documents that would be relevant to the Division's investigation and to the Alpha investment

contracts, requesting only information on pay telephone investment contracts "with which any of

the [subpoenaed] persons or entities have been associated or affiliated or in which any of the

15
ea (Subpoena, Exhibit "A",

16

[subpoenaed] persons or entities have any financial interest

attached to Motion to Quash).

17

18

19

When Wyatt appeared pursuant to the subpoena, he repeatedly asserted his right against

self-incrimination in response to relevant questions regarding his activities in connection with sales

of the investment contracts at issue herein. See Hearing Exhibit S-22, Transcript of Wyatt

20 Examination Under Oath, at pages 8-9.

21 11.

22

ARIZONA LAW PERMITS A NEGATIVE INFERENCE IN RESPONSE To
WYATT'S ASSERTION OF THE PRIVILEGE AGAINST SELF-
INCRIMINATION.

23 Both the United States and Arizona constitutions permit a person whose answers to

24 questions may subject him to criminal liability to assert a constitutional right to refuse to respond

25 to those questions. U.S. Const. amend. V, Ariz. Const. art. 1 sec. 10. The state may not use his

26 assertion of that privilege against self-incrimination against him in a criminal proceeding, nor may
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it request any inference from his assertion of his constitutional right. See id. In an administrative

proceeding, however, "the Fifth Amendment does not forbid adverse inferences against parties to

civil actions when they refuse to testify in response to probative evidence offered against diem

Baxter v. Palmigiano, 425 U.S. 308, 318, 96 S. Ct. 1551, 1557 (1975); see also Phelps Dodge v.

Superior Cr., Cry. of Cochise, 7 Ariz. App. 277, 286, 438 P.2d 424, 433 (1968), abrogation on other

grounds recognized by State v. Orr, 167 Ariz. 420, 808 P.2d 305 (App. 1990) ("Allowance of an

adverse inference in a civil action from the invocation of this privilege is sound in dietary, and has

8

9

10
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15
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20

21

22

been approved in this state ....").

In this case, the Division will offer evidence that Wyatt violated Arizona law in at least

three respects: The Division will present evidence that Wyatt committed violations of the

registration provisions of the Securities Act by selling securities when he was not registered as a

dealer or salesman, and that he sold securities that were not registered for sale in Arizona. See

A.R.S. §§44-1841, 44-1842. The Division also will present evidence that Wyatt violated the anti-

fraud provisions of the Securities Act by making material misrepresentations or omissions in the

course of his sales of securities. See A.R.S. §44-1991. The Division will present substantial

evidence at the hearing establishing violations of A.R.S. §§44-1842, 44-1842, and 44-1991.

Following the hearing, it will be proper for this tribunal to make a negative inference based

on Wyatt's failure to testify in response to the Division's evidence. See Easter, 425 U.S. at 318.

The Division therefore requests that the Hearing Officer include in his proposed Order a Finding

of Fact that, in response to the Division inquiries and subpoena, Wyatt invoked his privilege

against self-incrimination. The Division fLu°ther requests that the Hearing Officer include in his

proposed Order a Conclusions of Law that, as a result, the Commission should infer that Wyatt

violated the Securities Act.23
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