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In the matter of DOCKET no. S-03280A-00-0000

JOSEPH MICHAEL GUESS, SR.
2911 E. Calavar Road
Phoenix, Arizona 85032

MOTION To STRIKE
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Phoenix, Arizona 85032
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The Securities Division ("Division") o f  t h e Arizona Corporation Commission

("Commission") hereby moves to strike the Response ("Response") by Respondent Richard

Gordon Davis ("Davis") docketed on August 23, 2001 in the above-captioned proceeding.

Pursuant to A.A.C. R14-3-109 (Q), the grounds for this motion are as follows:
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BACKGROUND
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Davis was an original named respondent in the Notice of Opportunity for Hearing

Regarding Proposed Order for Relief that commenced this matter on April 6, 2000. He requested a

hearing and appeared with attorney representation at the administrative hearing in this matter

conducted in July and August of that year. The Administrative Law Judge ("ALJ") in this matter

thereafter docketed a recommended Opinion and Order "(recommended decision") with the

Commission on June 13, 2001. In accord with A.A.C. R14-3-110 (B), the transmittal letter

accompanying service of the recommended decision specified that any exceptions must be filed no

later that June 23, 2001. On June 22, 2001, the Division docketed a Motion to Extend the Deadline

for Filing of Exceptions based in part on the removal of the recommended decision from the Open

Meeting agenda of the Commissioners scheduled for June 26-27, 2001. On July 3, 2001, the ALJ

docketed a Ninth Procedural Order that granted the Division motion and extended the exceptions

deadline until July 20, 2001 in the expectation that the recommended decision would be

considered at the next Open Meeting scheduled for July 24-25, 2001. On July 12, 2001, the

Division docketed another Motion to Extend the Deadline for Filing of Exceptions that was

followed by a Tenth Procedural Order docketed on July 13, 2001 extending the exceptions

deadline until August 3, 2001. The Division filed its Exceptions to Recommended Opinion and

Order on that deadline date. No other party to the proceedings tiled exceptions. Davis' Response

was docketed three weeks later and within five calendar days of the Open Meeting working

session at which the recommended decision was scheduled for consideration by the Commission.
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ARGUMENT
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The Commission Rules of Practice and Procedure, A.A.C. R14-3-101 et seq., expressly

prohibit any reply to exceptions. A.A.C. R14-3-l10 (B). Davis' Response falls squarely within this

prohibition and should be struck from consideration on those grounds alone. Although any

procedural rule can be waived by the Commission or the presiding officer for good cause, such

waiver must not conflict with law nor affect the substantial interests of the parties. A.A.C. R14-3-

lol (B). Davis' Response does not meet the elements of this waiver exception. Indeed, his

Response neither includes nor is accompanied by any motion for leave to f ile a reply in

contravention ofA.A.C. R14-3-l10 (B).

The Response consists of barely more than one page of "Facts" claiming support from

eight unadmitted exhibits, seven of which are purported copies of bank transaction documents

followed by an exhibit with an affidavit by Davis asserting statements related to the bank records.

None of these documents and statements was heretofore disclosed to the Commission in this14
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matter. This Response is neither legal argument nor comment on the hearing record. It is a

shamefaced attempt to end run the hearing procedure by citing to unadmitted evidence long after

closure of the hearing record, the issuance of the recommended decision and the expiration of the

deadline for filing exceptions. There is no justification for such delay. All of the seven bank

transaction exhibits were in existence as bank records and available to Davis during the evidentiary

hearing in this matter. Davis simply declined to offer them into evidence at the hearing, where they

would be subject to authentication and void dire foundational challenges by the Division to their

admissibility and their weight as evidence. Moreover, Davis declined to offer his affidavit

statements or even give any testimony during the hearing, allowing him to evade cross-

examination by the Division. Finally, Davis made no attempt to supplement the hearing record

during the intervening months before the recommended decision by moving for the admission of

these documents as a post-hearing hearing exhibit. Instead, he simply throws some copies and an
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affidavit at the feet of the Commissioners just before Open Meeting and demands relief from

restitution. Indeed, his Response is not even dignified by any motion to admit post-hearing exhibits

3 into evidence.
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Davis' reliance in his Response on unadmitted evidence adversely affects the substantial

interest of the Division in pursuing its claim for restitutionary relief from Davis The evidence

supporting a Commission decision or order should be substantial, reliable, and probative. A.R.S. §

41-1062 (A)(l). By basing his Response on unadmitted evidence, Davis seeks to deny the Division

the opportunity to test his purported evidence by authentication, foundational void dire and cross-

examination techniques that are long-settled safeguards of evidence reliability. No rule waiver can

be available for the Davis Response under these circumstances. Moreover, any argument founded

on unadmitted evidence is without merit. His Response must be struck from consideration in Toto.

12 111.
CONCLUSION
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For the foregoing reasons, the Division now moves to strike Davis' Response from

consideration in this matter. The Division further requests the Hearing Division to issue a

procedural order that provides a ruling for the record on this motion.

17

18 RESPECTFULLY SUBMITTED this 2,8 day of August, 2001 .
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JANET NAPOLITANO
Attorney General
Consumer P section & advocacy Section
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BY: f~4c Y `",
MARK I KNOPS
Special assistant A Arney General
MOIRA McCARTI-IY
AsSistant Attorney General
Attorneys for the Securities Division
Arizona Corporation Commission
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ORIGINAL AND TEN (10) COPIES of the foregoing
filed this day of August, 2001, with:

Docket Control
Arizona Corporation Commission
1200 West Washington
Phoenix, AZ 85007

5 c of the foregoing mailed this
2. day of August, 2001 to:
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