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23 ASARCO Incorporated, Cyprus Climax Metals Company, Inc., Enron Corp. and Arizonans

24 for Electric Choice and Competition (collectively, the "AECC") hereby apply for a rehearing of

25 Decision 61259 (Nov. 25, 1998) pursuant to A.R.S. §40-253(A) and A.A.C. R14-3-l11. Given the

26 importance of this proceeding to the AECC and the State of Arizona generally, AECC respectfully

AECC'S APPLICATION FOR
REHEARING OF DECISION no. 61259

"is
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submits that the Arizona Corporation Commission ("the Conlmission") should modify its decision

to allow the parties to this proceeding a reasonable amount of time within which to review and

analyze the agreements made between the Commission and the electric utilities and to prepare for

the hearing on this matter, which is currently set to commence on December 3, 1998, at 8:00 a.m.

Such relief is necessary in order to prevent the violation of the AECC's constitutional rights and to

ensure that the proceedings comport with basic due process requirements, including a fair hearing.

7 A. Procedural Background.

8

9

10

11

12

13

14

15

16

17

18

19

On December 26,1996, the Commission issued Decision No. 59943 approving new

rules to govern the restructuring of the electric utility industry within Arizona. See A.A.C. Rl4-2-

203 through R14-2-211 and R14-2-1601 through R14-2-1616 ("Electric Competition Rules"). The

Electric Competition Rules provide for the development of a competitive market for the generation

of electric power sold to consumers, which will result in lower prices, better service, more choices

and increased innovation. See Decision No. 60977 (June 22, 1998) at 5. Unfortunately, the

transition from Arizona's traditional regulatory approach, under which electric utilities have been

regulated as monopolies, to a competitive market has proven to be extraordinarily difficult. One of

the most significant issues is the recovery of the electric utilities' claimed "stranded costs," which,

put simply, consist of the difference between market-based prices and the regulated cost of power.

Stranded costs include assets relating to power generation, purchased power contracts and fuel

generation contracts.'

20

21

22

23

24

Under the Electric Competition Rules, electric utilities providing retail service

within Arizona (known as "Affected Utilities") were required to file tariffs for "unbundled service"

by December 31, 1997. As this term implies, "unbundled service" is defined as "electric service

elements provided and priced separately, including, but not limited to, such service elements as

generation, transmission, distribution, metering, meter reading, billing and collection and ancillary

25

26
1 A more comprehensive definition of the term "stranded costs" is found at A.A.C. R14-2-160l(39)
(emergency amendment effective August 10, 1998).

2



1

2

3

4

services." A.A.C. R14-2-160l(43) (emergency amendment). §_<;e also A.A.C. R14-2-l606(D).

(emergency amendment) (requirement to file unbundled service tariffs). The two Affected Utilities

that are the focus of the instant Application for Rehearing, Arizona Public Service Company

("APS") and Tucson Electric Power Company ("TEP"), have filed unbundled tariffs. See Docket

No. E-01345A-97-0773 (APS) and Docket No. E-01933A-97-0772 (TEP).

On December 1, 1997, a procedural order was issued setting an evidentiary hearing

7 on generic issues relating to Affected Utilities' stranded costs. Following a 13-day evidentiary

8 hearing and the submission of extensive post-hearing briefs by the parties, the Commission issued

9 Decision No. 60977, which was intended to govern stranded cost recovery. In this decision, the

5

6

(1) Requiring each Affected Utility (including APS and TEP) to file its choice
of options for stranded cost recovery.

(2) Ordering each Affected Utility to file an implementation plan with its
stranded cost option containing the details for its plan, including its
estimated stranded costs separated into generation-related assets and other
regulatory assets.

(3) Allowing all other parties to the proceeding to file comments within 30 days
of each Affected Utility filing its implementation plan. Notably, each party
was given the right to request an evidentiary hearing on the implementation
plans.

(4) Ordering the Director of the Utilities Division to submit amendments to the
Electric Competition Rules, on an emergency basis, to make them consistent
with the decision.

10 Commission issued several critical orders, including:

11

12

13

14

15

16

17

18

19

20

21

Decision No.60977 at 23-24.2

22

On August 21, 1998, APS and TEP filed their plans for the recovery of stranded

costs pursuant to Decision No. 60977, causing two additional dockets to be opened, Docket No. E-

01345A-98-0473 (APS) and Docket No. E-01933A-98-0471 (TEP). After these implementation

plans were filed, numerous parties filed comments on them and, in addition, requested that the
23

24

25

26
z APS, TEP and the State of Arizona have appealed Decision No. 60977. Those appeals are presently
pending.
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1 Commission conduct an evidentiary hearing, as permitted by Decision No. 60977, including the

2 AECC. In addition, on September 21, 1998, the Commission staff ("Staff') formally filed

3 comments and a suggested procedure for ihture proceedings concerning the implementation plans,

4 under which the Staff would review all of Me parties' comments and prepare a formal report

5 containing an analysis and evaluation of the plans and recommendations concerning the parties'

6 various proposals. This report was to have been filed by November 13, 1998.

7 In the meantime, "closed door" negotiations were apparently taldng place between

8 APS, TEP and senior Commission employees. These negotiations apparently commenced

9 sometime during the summer, and continued through October. According to responses provided by

10 the Staff to data requests that were served by the State of Arizona, the Executive Secretary, the

11 Director of Utilities, the Chief of the Accounting and Rates Section, and the Chief Counsel were

12 among the Staff employees who were involved in the negotiations. A copy of the data request

13 response provided by the Staff is attached hereto at Tab A."

14 The other parties to the pending proceedings were excluded from the negotiations

15 because, according to Staff, the involvement of additional parties "would have lengthened the

16 negotiations and made reaching a settlement more difficult." Staff Response to State of Arizona's

17 Data Request 49 (copy attached at Tab A). From time to time, Commissioners were updated by

18 Staff on the status of the negotiations. Staff Response to State of Arizona's Data Request 52 (copy

19 attached at Tab A). Thus, the Commissioners were kept informed of the status of agreements by

20 Staff

21 On November 4, 1998, the Executive Secretary executed separate agreements

22 between the Commission and APS and TEP. These agreements purport to determine many of the

23

24

25

26

3 In addition, also in response to the State of Arizona's data requests, the Staff produced copies of certain
confidentiality agreements made between APS and TEP and the Commission preventing public disclosure
of documents, data, studies and other materials provided in connection with the negotiations. The
Commission employees listed above executed these confidentiality agreements, as did other Commission
employees.



1 disputed issues relating to the introduction of competition, including the recovery of stranded costs

2 by APS and TEP and both utilities' unbundled tariff filings. On the following day, November 5,

3 1998, Staff filed a Request for Procedural Order, requesting that an evidentiary hearing on the

4 agreements commence on November 20, 1998, with all parties being required to file testimony or

5 comments on the agreements on or  before November  17,  1998. The filing of this request

6 immediately touched off a firestorm, as Staff's proposed schedule would not allow the parties an

7 oppomlnity to thoroughly analyze the impact of the agreements with the utilities, conduct discovery

8 and obtain additional data and information, prepare detailed testimony and comments, and prepare

9 for an evidentiary hearing that will involve perhaps the most significant issues to be decided by the

10 Commission since it came into existence.4

l l The Commission's Chief Hearing Officer recognized that serious constitutional

12 violations would occur if the Staff and the utilities were allowed to force a decision without a

13 reasonable opportunity for discovery and a full and impartial hearing on the propriety of the

14 agreements. First, in a procedural order issued on November 6, 1998, the Chief Hearing Officer

15 ordered all parties to the above dockets to respond to Staff's Request for Procedural Order by

16 November 10. In addition, he ordered Staff and the two utilities to immediately schedule public

17 comment sessions so that the public would be aware of the agreements, and ordered Staff and the

18 two utilities to make every effort to respond to written discovery request within 24 hours of receipt.

19 Subsequently, eight parties filed objections to Staflf's Request for Procedural Order, the State of

20 Arizona, the AECC, RUCO, Illinova Energy Partners, Calpine Power Services, Citizens Utilities

21 Company, Arizona Electric Power Cooperative,  and the U.S. Department of Defense. In a

22 procedural order issued on November 13, 1998, the Chief Hearing Officer, having reviewed all of

23 the objections, stated:

24

25

26

4 In order to increase the pressure on the Commission to approve the agreements, Staff and the utilities
agreed that both agreements would be deemed withdrawn if they were modified in any res et and were
not adopted according to their terms by the Commission by November 25, 1998.
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We concur with all the Responses that Staff's proposed procedural
schedule does not provide adequate time to analyze the Proposed
Agreements. It also conflicts with previous statements made by
Commissioners that interested parties would have an opportunity to
fully analyze any Proposed Agreement. At the same time, we are
cognizant that the Commission's self-imposed January 1, 1999
deadline is rapidly approaching. We have attempted to balance these
competing concerns in the procedural schedule set forth hereafter.

Procedural Order (Nov. 13, 1998) at 4. The Chief Hearing Officer went on to order Staff; APS and

6 TEP to file written testimony in support of the agreements by November 20, 1998. All other parties

7 were required to file testimony, comments or disagreements by no later than November 30, 1998,

8 following which Staff, APS and TEP would file responsive testimony by no later than December 4,

9 1998. The Chief Hearing Officer declined to set a hearing date at that time.

10 On November 17, 1998, Staff filed its Request for Reconsideration and

11 Modification of Procedural Order, arguing that the already compressed procedural schedule should

12 be further compressed. Notably, no particular reason was provided for Staffs request. Five parties

filed responses to Staff' s Request for Reconsideration. TEP supported Staff' s request. The AECC,

State of Arizona, RUCO and Arizona Electric Power Cooperative opposed Staffs request. In

addition, the State of Arizona filed a motion for a continuance arguing that Staffs proposed

13

14

15

16

17

18

schedule constituted a "rush to judgment" and would deny the parties due process. The State

argued that the agreements are extremely complex and would, if approved, have far-reaching

economic effects. Moreover, the agreements would effectively amend, modify or waive key
19

20

21
February.

provisions of the Electric Competition Rules. The State proposed a less hectic schedule, under

which discovery would proceed over the following six weeks, with the hearing commencing in

22 Once again, the Chief Hearing Officer attempted to provide some protection to the

23 rights of the other parties to the proceedings. In a procedural order issued on November 24, 1998,

24 the Chief Hearing Officer summarized the objections filed by numerous parties to Staffs Request

25 for Reconsideration and concluded that Staff's schedule "does in fact prejudice the rights of other
26
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1 parties as well as the Commission. As pointed out by some of the interveners, their short time

frame to file comments and testimony already encompass the Thanksgiving holiday. As a result,

we find Staffs proposal to further shorten the time Home does prejudice the rights of other parties."

Procedural Order (Nov. 24, 1998) at 3. The Chief Hearing Officer further stated:

5

6

7

8

9

10

11

12

To rush these complex matters to a conclusion without a thorough
review would not be in the public interest. In order to provide any
meaningful opportunity to prepare for a hearing, it is imperative that
Staff; TEP and APS provide all of their direct responsive testimony
in a formal question and answer format. We also agree with the
various interveners that there must be at least a minimum of time
between tiling of responsive testimony and commencement of
hearing. The intewenors as well as the Commission need an
opportunity to read and digest the testimony. Weighing the
Commission's interest in starting competition on January 1, 1999
against the parties' due process rights and the public interest, we Lind
that the earliest a hearing can commence is December 7, 1998. This
will also enable a pre-hearing conference to be held on December 4,
1998 in order to schedule witnesses and discuss other procedural
matters.

13 ac; at 4. Based on these concerns about due process and fundamental fairness to the parties, the

14 Chief Hearing Officer formally set the commencement of the hearing on the agreements for

15 December 7, 1998. In addition, he ordered Staff; APS and TEP to file their responsive testimony

16 (in formal question and answer format) by noon on December 3, 1998 and to cause such testimony

17 to be delivered on the day of filing to all parties. In addition, the Chief Hearing Officer set a pre-

18 hearing conference for December 4, 1998, to address the scheduling of witnesses and other

19 procedural issues.

20 In the meantime, on November 23, 1998 -- the same day as argument on Staff's

21 Motion for Reconsideration, the Executive Secretary issued notice of a Special Open Meeting to be

22 held on November 25, 1998. The Executive Secretary also prepared a memorandum summarizing

23 the matters to be considered at the Special Open Meeting (copy attached at Tab B). In this

24 memorandum, the Executive Secretary recommended that the Commission override the Chief

25 Hearing Officer. Specifically, the Executive Secretary stated:

26
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On November 5, 1998, Staff filed a Request for Procedural Order to
govern the Set t lement  Agreements  between Sta ff  and Tucson
Electric Power Company ("TEP") and Staff and Arizona Public
S er v i c e  C omp a ny  ( " AP S " )  . . . . On November  13, 1998, a
Procedural Order was issued establishing filing dates for interveners
as well as Star TEP and APS. On November 17, 1998, Staff filed a
Request for Reconsideration and Modification of Procedural Order.
On November 18, 19 and 20, Responses and/or Objections to Staffs
Request  for  Reconsidera t ion were submit ted by the At torney
General's Office,  Arizona Electr ic Power cooperative [sic],  the
Residential Utility Consumer Office and Arizonans for Electr ic
Choice and Competition.

Thereafter, on November 24, 1998, a Procedural Order was issued,
finding that, other than the proposal to shorten the time frames for
Staff,  TEP and APS to file responsive testimony, the remaining
proposals in Staffs Request for Reconsideration and Modification
should be denied. That Procedural Order directed that a hearing
commence on December 7, 1998. Upon review and consideration, it
is the Executive Secretaly's recommendation that the procedural
schedule as requested in Staffs Request for Reconsideration and
Modification of Procedural Order be approved.

(1) The evidentiary hearing on the propriety of the agreements
will commence on December 3, 1998.

(2) T he hea r ing wil l  be a t  8 :00  a . m.  ea ch da y,  inc luding
Saturday, December 5, 1998, and shall continue until 8:00
p.m. each day.

7

8

9

10

11

12

13 Memorandum at 2.5 As discussed above, the Executive Secretary participated in the negotiations

14 and discussed the status of the negotiations with individual Commissioners.

15 At the Special Open Meeting, two of the Commissioners voted to overlade the Chief

16 Hearing Officer, ignoring his concerns about ensuring that the parties have a reasonable opporhmity

17 to analyze the agreements and prepare for the hearing. Specifically, the Commissioners ordered:

18

19

20

21

22

23

24

25

26

(3) All parties other than Start; APS and TEP must tile their
testimony regarding the agreements by noon on November
30, 1998.

s One of the other matters that was considered at the November 25 Special Open Meeting was a motion
to continue filed by Staff on several consolidated dockets dealing with telecommunications issues.
Ironically, as to those matters, the Executive Secretary recommended approval of Staff's motion to
continue "[i]n order to provide a full opportunity for responses to discovery and a full and fair
consideration of the proposed settlement." Memorandum at 1.

8
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(4)

2

3

Staff APS and TEP must file their responsive testimony by
4:00 p.m. on December 2, 1998, i.e., 14 hours prior to the
commencement of the hearing. This testimony may be
"narrative" form, and may be expanded orally during the
hearing.

4
Decision No. 61259 at 2. The Commissioners ignored the objections filed by the AECC and other

5
parties, as well as the State of Arizona's motion to continue.

6
B. Legal Argument.

7

10

11

12

It is well established that the Commission, when determining whether to adjust rates

8 and charges for service, issue a certificate of convenience and necessity or otherwise decide the

9 rights of parties to a proceeding, acts in a quasi-judicial capacity and must comply with basic due

process requirements. In effect, the Commission acts like a court of law, and not like an executive

agency or a legislative body. These due process requirements were recently summarized by the

Arizona Court of Appeals as follows:
13

14

15

16

[T]here must be a full hearing. There must be evidence adequate to
support pertinent and necessary findings of fact. Nothing can be
treated as evidence which is not introduced as such. Facts and
circumstances which ought to be considered must not be excluded.
Facts and circumstances must not be considered which should not
legally influence the conclusion. Findings based on the evidence
must embrace the basic facts which are needed to sustain the order.

17

18

19

20

21

22

23

24

A proceeding of this sort requiring the talldng and weighing of
evidence, determinations of fact based upon the consideration of
evidence, and the malting of an order supported by such findings,
has a quality resembling that of a judicial proceeding. Hence it is
frequently described as a proceeding of a quasijudicial character.
The requirement of a "full hearing" has obvious reference to die
tradition of judicial proceedings in which evidence is received and
weighed by the trier of the facts. The "hearing" is designed to afford
the safeguard that the one who decides shall be bound in good
conscience to consider the evidence, to be guided by that alone, and
to reach his conclusion uninfluenced by extraneous considerations
which in other fields might have play in determining purely
executive action. The "hearing" is the hearing of evidence and
argument.

25 State ex rel. Corbin v. Arizona Corp. Com'n, 143 Ariz. 219, 224, 693 P.2d 362, 367 (App. 1984),

26

9
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1 quoting Morgan v. United States, 298 U.S. 468, 480-81 (1936) (emphasis in original).

In State ex rel. Corbin, improper communications took place between TEP, the

Director  of Utilit ies and the Hearing Officer  during the pendency of an application for  rate

increases,  which violated the other parties' r ight to a full and fair  hearing and corrupted the

decision-making process. In support of its discussion regarding the quasi-judicial nature of

Commission decision-maldng and the application of basic due process requirements to that process,

the court relied on Western Gillette. Inc. v. Arizona Corp. Com'n., 121 Ariz. 541, 592 P.2d 375

(App. 1979), which also involved improper communications between a party and employees of the

Commission. The Court of Appeals held that these communications tainted the proceeding and

required that the Commission's decision be set aside. The court stated:

11

12

13

14

The participation in the actual decision making process by only one
party to a controversy is inimical to the notions of fairness which
underlie the due process of law. The United States Supreme Court
has categorically stated that a "fair  hearing" is denied in quasi-
judicial administrative proceedings when the finder of fact reaches
his decision alter  ex par te communications from one side. In
condemning such a practice, the Court stated:

15

16

17

18

19

20

... [I]n administrative proceedings of a quasi-judicial character the
liberty and the property of the citizen shall be protected by the
rudimentary requirements of fair play. These demand "a fair and
op en  hea r ing , "  es s en t i a l  a l ike  t o  t he  l ega l  va l id i t y  o f  t he
a dminis t r a t ive r egu la t ion a nd t o t he ma int ena nce of  pub l ic
c o n f i d en c e  i n  t h e  v a l u e  a n d  s o u n d n es s  o f  t h i s important
governmenta l process. . . .  The requirements of fa irness are not
exhausted in the taking or consideration of evidence, but extend to
the concluding parts of the procedure as well as to the beginning and
intennediate steps.

21 121 Ariz. at 542-43, 592 P.2d at 376-77, quoting Morgan, supra (citations omitted).

22 Arizona courts have repeatedly held in other contexts that proceedings before the

23 Commiss ion a r e governed by bas ic  due process  r equir ements ,  including not ice and the

24 opportunity for a full and fair hearing. See, e.g., Gibbons v. Arizona Corp. Com'n., 95 Ariz. 343,

25 390 P.2d 582 (1964) ("the law requires adequate notice of proceedings to persons whose interests

26

10



are affected thereby, and requires full opportunity to be heard"), Application of Trico Electric

Coop., 92 Ariz. 373, 377 P.2d 309 (1962) ("the rescission or revocation of all or a portion of a

3 certificate of public convenience and necessity requires strict compliance with the procedural

4 prerequisites of notice and hearing"), Walker v. DeConcini, 86 Ariz. 143, 341 P.2d 933 (1959)

5 (Commission decision void and subj et to collateral attack where Commissioners failed to attend

6 evidentiary hearing or have transcript prepared, but instead relied on hearing officer), Tonto

7 Creek Estate v. Arizona Corp. Com'n., 177 Ariz. 49, 864 P.2d 1081 (App. 1993) (Commission

8 decision amending or modifying prior decision void for lack of jurisdiction when affected parties

9 not given proper notice and opportunity to be heard), Sulger v. Arizona Corp. Com'n., 5 Ariz.

10 App. 69, 423 P.2d 145 (1967) (failure of Commission to disclose grounds for complaint violated

11 due process requirements by preventing fair hearing).

12 In this case, the adoption of Staffs extremely compressed procedural schedule

13 does not allow the parties a reasonable opportunity to analyze the agreements and to obtain data

14 and background information through discovery and prepare pre-filed testimony by November 30.

15 In addition, the parties have been given only 14 hours to review and analyze the responsive

16 testimony filed by Staff and the two utilities. Their responsive testimony is due by 4:00 p.m. on

17 December 2, while the hearing begins at 8:00 a.m. the following day. Moreover, Staff and the

18 utilities have been allowed to present their testimony in "narrative" form and may expand their

19 testimony orally during the hearing, precluding full notice of their positions and argument in

20 advance of the hearing. AECC respectfillly submits that no court of law would schedule pre-trial

21 discovery and the trial of a complex matter involving some 40 parties in this fashion. Indeed, the

22 agency's Chief Hearing Officer recognized that Staff's schedule would, if adopted, violate basic

23 notions of due process and fair play.

24 In short, by proceeding in this manner, the Commission will violate the rights of

25 the AECC and the other parties to a full and impartial hearing, rendering the Commission's

26 decision void and subject to collateral attack. In view of the significance of the issues involved,

1

2

11



1 the Commission's rush to enter an order that will be void on constitutional due process grounds

2 by December 10, 1998, makes no sense, particularly when relatively short extensions of the

3 deadlines and a more reasonable hearing schedule will ameliorate these due process violations.

4 Conclusion and Relief Requested

5

6

7

8

9 unnecessarily hum'ed fashion.

10

11

12

13

14

c .

The Commission has disregarded fundamental notions of fairness by allowing the

parties to this proceeding no time to evaluate and analyze the agreements which the Commission

has negotiated with the two largest private electric utilities in Arizona. Moreover, the parties will

not have a reasonable opportunity to prepare for the hearing, which will be conducted in

The Commission's Chief Hearing Officer recognized that by

proceeding in this manner, the Commission will be acting improperly and will violate the rights

of the parties to a full and fair hearing on the propriety of the agreements. Until these due

process violations are addressed, this proceeding must not go forward. For the reasons set forth

here and above, Decision No. 61259 should immediately be vacated by the Commissioners.

RESPECTFULLY SUBMITTED this 3 'of November, 1998.

FENNEMORECRAIG, P.C.15
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C. Webb Crockett
Jay L. Shapiro
Suite 2600
3003 North Central Avenue
Phoenix, Arizona 85012
Attorneys for ASARCO Incorporated,
Climax Metals Company, Enron Corp.
Arizonans for Electric Choice and Competition

Cyprus
and
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ORIGINAL AND TEN COPIES
of the ongoing hand-delivered
this day of November, 1998, to:

3

4

Arizona Corporation Commission
Docket Control
1200 West Washington Street
Phoenix, Arizona 85007

5

6
TWO COPIES OF THE 18JREGO1NG
hand-delivered this 3,0 day
of November, 1998 to:

7

8

9

Jerry Rudibaugh, Chief Hearing Officer
Hearing Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

10

11

COPY OF THE FOREGQING
hand-delivered this 241 dl"day
of November, 1998 to:

12

13

14

Jim Irvin
Commissioner - Chairman
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

15

16

17

Renz D. Jennings
Commissioner
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

18

19

20

Carl J. Kunasek
Commissioner
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

21

22

23

Ray Williamson, Acting Director
Utilities Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

24

25

26

Paul Bullis, Chief Counsel
Legal Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007
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2
COPY OF THE FOREGOING
mailed this day of November, 1998 to :

3

4
Barbara Klemstine
Manager, Regulatory Affairs
ARIZONA PUBLIC SERVICE co.
P.O. Box 53999, M.S. 9909
Phoenix, Arizona 85072-3999

Michael A. Curtis
MARTINEZ & CURTIS, P.C.
2712 North 7th Street
Phoenix, Arizona 85006
Attorneys for Arizona Municipal Power Users' Association5

6
Greg Patterson
RUCO
2828 N. Central Ave., Suite 1200
Phoenix, AZ 850047

Walter W. Meek, President
ARIZONA UTILITY INVESTORS ASSOCIATION
2100 N. Central Avenue
Suite 210
Phoenix, Arizona 85004

8

9

Rick Gill iam
LAND AND W ATER FUND OF THE ROCKIES
2260 Baseline Road, Suite 200
Boulder, Colorado 80302

Barbara S. Bush
COALITION FOR RESPONSIBLE ENERGY EDUCATION
315 West Riviera Drive
Tempe, Arizona 85282

10 COLUMBUS ELECTRIC COOPERATIVE, INC.
P.O. Box 63 l
Deming, New Mexico 88031

11

Charles R. Huggins
ARIZONA STATE AFL-CIO
l 10 North 5th Avenue
p.o . Box 13488
Phoenix, Arizona 85002

12

13

David C. Kennedy
LAW  OFFICES OF DAV1D c. KENNEDY
100 West Clarendon Avenue
Suite 200
Phoenix, Arizona 85012-3525

CONTINENTAL DIVIDE ELECTRIC COOPERATIVE
P.O. Box 1087
Grants, New Mexico 87020

14

15
DIXIE ESCALANTE RURAL ELECTRIC ASSOCIATION
CR Box 95
Beryl, Utah 84714

16

Norman J. Furuta
DEPARTMENT OF THE NAVY
900 Commodore Drive, Building 107
P.O. Box 272 (Arm, Code 90C)
San Bruno, California 94066-0720

17 GARKANE POWER ASSOCIATION, INC.
P.O. Box 790
Richfield, Utah 84701

18

Thomas C. Home
Michael S. Dulberg
HORNE, KAPLAN & BRISTROW , P.C.
40 North Central Avenue
Suite 2800
Phoenix, Arizona 85004

19

20
Rick Lavas
ARIZONA COTTON GROWERS ASSOCIATION
4139 East Broadway Road
Phoenix, Arizona 85040

21

Stephen Aheam
ARIZONA DEPT OF COMMERCE
ENERGY OFFICE
3800 North Central Avenue, Isth Floor
Phoenix, Arizona 85012

22

23

Steve Brittle
DON'T W ASTE ARIZONA, INC.
6205 South 12th Street
Phoenix, Arizona 85040

Betty Pruitt
ARIZONA COMMUNITY ACTION ASSN ,
202 E MCDOWELL RD STE 255
Phoenix, Arizona 85004-4535

24 Karen Glennon
19037 N. 44th Avenue
Glendale, Arizona 85308

Bradley Carroll
TUCSON ELECTRIC POWER co.
P.O. Box 71 l
Tucson,Arizona 8570225

26
A.B. Baardson
NORDIC POWER

Nancy Russell
ARIZONA ASSOCIATION OF INDUSTRIES
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1 4281 N. Summerset
Tucson, Arizona 85715

2025 n. 3rd Street, Suite 175
Phoenix, Arizona 85004

2

3

Michael Rowley
c/o CALPINE POW ER SERVICES
50 West San Fernando,Suite 550
San Jose,California 95113

Craig Marks
CIT IZENS UTILIT IES COMPANY
2901 N. Central Avenue
Suite 1660
Phoenix, Arizona 85012

4

5

Dan Neidlinger
3020 n. 17th Drive
Phoenix, Arizona 85015

Thomas Pickrell
Arizona School Board Association
2100 North Central Avenue
Phoenix, Arizona 85004

6

7

Jessica Youle
PAB300
SALT RW ER PROJECT
p.o. Box 53025
Phoenix, Arizona 85072-2025

Jack Shilling
DUNCAN VALLEY ELECTRICCOOPERATWE
P.O.Box 440
Duncan,Arizona 85534

8

9
Clifford Cauthen
GRAHAM COUNTY ELECTRIC CO~OP
P.0. Box Drawer B
Pima, AZ 85543

Barry Huddleston
DESTEC ENERGY
p.o. Box 441 l
Houston, Texas 77210-441 l

10

11
Michelle Ahlmer
ARIZONA RETAILERS ASSOCIATION
137 E University
Mesa, Arizona 85201

Steve Montgomery
JOHNSON CONTROLS
2032 West 4th Street
Tempe, Arizona 85281

12

13

Joe Eichelberger
M AG M A COPPER COMPANY
p.o. Box 37
Superior, Arizona 85273

Terry Ross
CENTER FOR ENERGY AND ECONOMIC DEVELOPMENT
7853 E. Arapahos Court, Suite 2600
Englewood, Colorado 80112

14

15

Peter Glaser
DOHERTY RUMBLE & BUTLER PA
1401 New York Avenue, N.W., Suite l100
Washington, DC 20005

16

Ken Saline
Jeff Winer
K.R. SALINE & ASSOCIATES
Consulting Engineers
160 N. Pasadena, Suite 101
Mesa, Arizona 85201-6764

17

18

Sheryl Johnson
TEXAS-NEW MEXICO POWER co.
4\00 Intemationai Plaza
Fort Worth, Texas 76109

Louis A. Stahl
STREICH LANG
2 North Central Avenue
Phoenix, Arizona 85004

19

20

Ellen Corkhill
AARP
5606 North 17th Street
Phoenix, Arizona 85016

Robert Julian
PPG
1500 Merrell Lane
Belgrade, Montana 59714

21

22
Phyllis Rowe
ARIZONA CONSUMERS COUNCIL
6841 n. 15"* Place
Phoenix, Arizona 8501423

Depament of Navy
Naval Facilities Engineering Command
Navy Rate Intervention
901 M. Street SE
Building 212
Washington, D.C. 20374
Attn: Sam DeFraw24

25
Andrew Gregorich
BHP COPPER
P.O. Box M
San Manuel, Arizona 85631

Robert S. Lynch
340 E. Palm Lane, Suite 140
Phoenix, Arizona 85004-4529

26
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1

2

Larry McGraw
USDA-RUS
6266 Weeping Willow
Rio Rancho, New Mexico 87124

Douglas A. Oglesby
Vantus Energy Corporation
353 Sacramento Street, Suite 1900
San Francisco, California 941 l I

3

4

Jim Driscoll
ARIZONA CITIZEN ACTION
2430 s. Mill, Suite 237
Tempe, Arizona 85282

5

Michael K. Block, President
GOLDW ATER INSTITUTE
Bank One Center
201 North Central
Concourse Level
Phoenix, Arizona 85004

6

7

William Baker
ELECTRICAL DISTRICT no. 6
P.O. Box 16450
Phoenix, Arizona 8501 l

Carl Robert Aron
Executive Vice President and COO
ITRON, INC.
2818 N. Sullivan Road
Spokane, Washington 992 la

8

9

Doug Nelson
DOUGLAS c. NELSON, P.C.
7000 North l6"' Street, Suite 120-307
Phoenix, Arizona 85020

10

John Jay List
General Counsel
NATIONAL RURAL UTILITIES
COOPERATWE FINANCE CORP
2201 Cooperative Way
Herndon, Virginia 2 l07 l

11

12

Wallace Tillman
Chief Counsel
NATIONAL RURAL ELECTRIC
COOPERATIVE ASSOCIATION
4301 Wilson Blvd.
Arlington, Virginia 22203-1860

William Sullivan
MARTINEZ & CURTIS, P.C.
2716 North 7"' Street
Phoenix, Arizona 85006
Attorneys for Mohave Electric Cooperative and
Navopache Electric Cooperative

13

14

15

Lawrence V. Robertson, Jr.
Munger Chadwick, PLC
333 North Wilmot, Suite 300
Tucson, Arizona 85711-2634
Attorney for PGEEnergy

Elizabeth S. Firldns
INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, L.U. #1 l 16
750 South Tucson Blvd.
Tucson, Arizona 85716-5698

16 Tom Broderick
6900 E. Camelback Road, #800
Scottsdale, Arizona 8525 l

17

Barbara R. Goldberg
Deputy City Attorney
CITY OF SCOTTSDALE
3939 Civic Center Blvd.
Scottsdale, Arizona 8525 I

18 Carl W. Dabelstein
2211 E. Edna Avenue
Phoenix, Arizona 8502219

Albert Sherman
ARIZONA CONSUMERS COUNCIL
2849 East 8"' Street
Tucson, Arizona 85716

20

2 1

Michael Grant
GALLAGHER & KENNEDY
2600 North Central Avenue
Phoenix, Arizona 85004
Attorneys for AEPCO

Larry K. Udall
ARIZONA MUNICIPAL POW ER USERS ASSN .
2712 n. 7**' Street
Phoenix, Arizona 85006-1090

22

23

Roderick G. McDougall
City Attorney
Attn: Jesse Sears, Asst. Chief Counsel
200 West Washington Street, Suite 1300
Phoenix, Arizona 85003-161124

25

Suzanne M. Dallimore
Antitrust Unit Chief
Arizona Attorney General
Department of Law Building
1275 West Washington Street
Phoenix, Arizona 85007
Andrew W. Bettwy
Debra Jacobson
SOUTHWEST GAS CORPORATION
5241 Spring Mountain Road

William J. Murphy
200 West Washington Street, Suite 1400
Phoenix, Arizona 85003-1611

26
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1 Las Vegas,Nevada 89102

2

3

Vincent Hunt
CITY OF TUCSON, DEPT. OF OPERATIONS
4004 S. Park Avenue
Bldg.  2
Tucson, Arizona 857 l4-0000

Russell E. Jones
33 N. Stone Avenue, Suite 2100
P.O. Box 2268
Tucson, Arizona 85702
Attorneys for Trico Electric Cooperative, Inc.

4

5

Steve Wheeler and Thomas M. Mum aw
SNELL & WILMER
OneArizona Center
400 East Van Buren Street
Phoenix, Arizona 85004-0001
Attorneys for APS

Christopher Hitchcock
P.O. Box 87
Bisbee, Arizona 85603-0087
Attorneys for Sulfur Springs Valley

Electric Cooperative, Inc.

6

7
Myron L. Scott
1628 E, Souther Avenue, No. 9-328
Tempe, Arizona 85282-2179
Attorneys for a Better Environment

Bradford A. Barman
PacificCorp
201 S.Main, Suite 2000
Salt Lake City, Utah 84140

8

9
Timothy M. Hogan
An'zona Center for Law in the Public Interest
202 E. McDowell Rd., Suit¢ 153
Phoenix, Arizona 85004

Marcia Weeks
18970 N, l 16"1 Lane
Surprise, Arizona 85374

10

11
John T. Travers
William H. Nau
272 Market Square, Suite 2724
lake Fores, Illinois 60045

Timothy Michael Toy
Winthrop, Stimson, Putnam & Roberts
One Battery Park Plaza
New York, NY 10004-1490

12

13

1 4

Stephanie Conaghan
Duane, Morris & Heckscher LLP
1667 K Street N.W., Suite 700
Washington, DC 20006-1608 /

15

16

17 PHX/NJAMES/907519. 1/23040.041
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ARIZONA CORPORATION COMMISSION
STAFF'S RESPONSES TO FIRST SET OF DATA REQUESTS

DOCKET NOS. E-01933-98-0471, E~01933A-97-0772
E-01345A-98-473, E-01345A-97-0773 and RE-00000C-94-0165

4T.IIdentify every person who attended any meeting, formal or informal, conceminq the
Agreement.

RESPONSE: Staff objects to this request on the grounds that Ir is vague, ambiguous and
overbroad. Notwithstanding the foregoing, the following Staff members attended
internal discussions and/or negotiating sessions regarding the Settlement
Agreements: Jack Rose, Ray Williamson, Sheryl Hubbard, John Wallace, Paul
Bullis, Christopher Kernpley, Janice Alward, Janet Wagner, Constance
Fitzsimmons, and Elizabeth Bentley. The following Staff consultants attended
such meetings: Richard LaCapra and Lee Smith of LaCapra & Associates, and
Ted Myers and Riley Rohrer of R.W.Beck. In addition, Tom Broderick, Scott
Gutting and Kevin Higgins occasionally attended Staff discussions.

RESPONDENT: Ray Williamson
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ARIZONA CORPORATION commlssIon
STAFF'S RESPONSES TO FIRST SET OFIDATA REQUFSTS

DOCKET nos. E-01933-98-0471, E~0l 933A-97-0772
E-01345A-98473, E-01345A-97-0773 and RE-00000C-94-0.65

3-24 State whether. any person employed by, or serving as an agent, attorney, consultant or
or _

concerning the Agreements. If so, identify the communication and state what was said and by
whom.

lobbyist for Stall] TEP APS has, at any time, communicated with any Commissioner

RESPONSE: From time to time, Commissioners were updated by Staff on the status of the
negotiations. These updates were provided primarily by Jack Rose, Ray
Williamson and Paul Bullis.

RESPONDENT: Ray Williamson

I an
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ARIZONA CORPORATION COMMISSION
STAFF'S RESPONSES TO FIRST SET OF DATA REQUESTS

DOCKET nos. E-01933-98-0471 ) E-01933A-97-0772
E-01345A-98»473, E-01345A-97-0773 and RE-00000C-94-0165

49. State your understanding as to why the Attorney General was excluded from the
element discussions regarding theAgreements.

RESPONSE: The Settlement Agreements are bilateral agreements between Staff and APS, and
Staff and TEP. Staff believes that attempting to bring additional parties such as
the Attorney General into the negotiations would have lengthened the negotiations
and made reaching a settlement much more difficult. Staff has requested a
procedural order setting this matter for a hearing to enable all parties including the
Attorney General an opportunity to present their comments, criticism and/or
support for the Settlement Agreements, and to cross-examine witness in that
regard.

RESPONDENT: Ray Williamson

-

\
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ARIZONA CORPORATION COMMISSION
STAFF'S RESPONSES TO FIRST SET OF DATA REQUESTS

DOCKET nos. E-01933-98-047 l 1 E-01933A-97-0772
E-01345A-98-473, E-01345A-97-0773 and RE~00000C-94-0165

53.J e . . , . 4 . .
commumcatxons that gave nae to the Agreements. Identify any legal opuuon or research in your
possession, or control on this question.

State your understand mg of whether Arizona State open meeting laws apply to the

RESPONSE: It is Staffs understanding that the open meeting laws do not apply to the
discussions that gave rise to the Agreements. No written opinion was requested

beor provided on this issue. Stair does believe that the Agreements will
considered and acted on at are open meeting.

RESPONDENT: Ray Williamson

-



ARIZONA CORPORATION COMMISSION
STAFF'S RESPONSES TO FIRST SET OF DATA REQUESTS

DOCKET nos. E-01933-98-047I, E-0I933A-97-0772
E-01345A-98-473, E-01345A-97-0773 and RE-00000C~94~0165

54.. future Commissioners
8\f_Horit'y in changing the manner of stranded cost recovery provided for in the Agreements.

Admit that the Agreements purport to bind or to limit their

RESPONSE: Admit that the Agreements, assuming they are approved by the Commission, are
intended to create a binding contractual relationship between the Commission and
APS and TEP regarding the manner of stranded cost recovery.

RESPONDENT: Ray Williamson

Q.. in



ARIZONA CORPORATION COMMISSION
STAFF'S RESPONSES TO FIRST SET OF DATA REOUESTS

DOCKET nos. E-01933-98-04719 E-01933A-97-0772
E-01345A-98-473, E-01345A_97_0773 and RE-00000C-94-0165

55.
lair, if the Agreements are adopted by the Commission, all parties' legal and equitable claims
will be moot or resolved, and/or that the parties will be collaterally stopped from asserting those
claims in other forums.

Admit dlat it is your intention to argue, in collateral and subsequent legal proceedings

RESPONSE: Admit that the Agreements require APS and TEP ro dismiss with prejudice
pending litigation regarding electric competition, and admit that collateral attacks
on Commission decisions are prohibited under A.R.S. Section 40-252, and admit
that the Colnmission's adoption of the Settlement Agreements is within the
Commission's jurisdiction and discretion and will provide a fair and reasonable
resolution of all issues addressed therein.

RESPONDENT: Ray Williamson

a l
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TO: THE commlsslon

MEMORANDUM :»48 la.
i .  '1 r '  1 n  - .
r*.(.. 11 . 41 I

FROM: Executive Secretary Erv ZN O - '.| ,n
J l.L H11 'Sos

D.TE_: November 24, 1998 *'\ x l I
L!\» J *J 5 . ,-x~ . . v° 4

Ii\ L

U S WEST Comrnunications, IDC. (T-0105 IB-97-0024)
Navajo Communications Company (T-02115-97-0041)
Citizers Utilities Company (Mohave County) (T-01032-97-0042)
Citizens Communications of the White Mountains (T-03213.97-0043)

Applications to revise network services tariffs (Public Access Line
Service)

Arizona Public Service Company (E-01345A-97-0773)
Filing of Unbundled Tariffs pursuant to A.A.C. R14-2-1601 et sea.

Arizona Public Service Company (E-01345A-98~0473)
Anplicadon for Approval of its Plan for S02ndedCost Recovery

Filing of Unbundled TariEs pursuant to A.A.C. R14~2-1601 et sea.
Tucson Electric Power Company (E-01933A-98-0471)

Application for Approval of its Plan for Stranded Cost Recoverv
In the Matter of Competition in the Provision of Elcctric Service(RE-06000C-94-
165)

Tucson Eectric Power Company (E-01933A-97-0772)

On November 16, 1998, a Procedural Order was issued relating to the consolidated
matters in Docket Nos. T-010518-97-0024, T-02115-97-0041, T-01032-97-0042 and T-03213A-
97-0043, the Public Access Line matters. That Procedural Order established a series of
procedural dates culminating in a hearing on November 30, 1998, for the purpose of considering
the Settlement Agreement submitted fn these matters.

-

Thereafter, on November 23, 1998, as a result of their inability to meet the requisite
deadlines, Ugi1itig$ Division Staff' ("Sta.E") submitted a Motion to Continue the procedural dates
established by the referenced procedural order. In order to provide a hull opportunity for
responses to discovery and a full and fair consideration of the proposed settlement, it is
appropriate that the procedural dates established by the November 16, 1998 Procedural Order be

continued for two weeks.

U S XVEST submitted a Response to Staffs Motion to Continue on November 24. 1998.
Due to the unavailability of U S WEST's witness, an additional one week delay will provide
additional time for review of the testimony submitted b_v Say? and APA. Upon rev iew and
consideration, it is die Executive Secre:2.Qf 's recommendation that all procedural dates should be
de'aved for three weeks Md thehearing should commence on December 21, 1998.

RE:
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The Commission
November 24, 1998
Page 2

On November 5, 1998, Staff Sled a Request for Procedural Order to govern the
Settlement Agreements between Staff and Tucson Electric Power Company ("TEP") and Staff
and Arizona Public Service Company ("APS") regarding outstanding issues in docket numbers
E'61933A-98-0471, E-01933A-97-0772, E-01345A-98-0473, E-01345A-97-0773 and RE~
00000C-94-165. On November 13, 1998, a Procedural Order was issued establishing filing dates
for interveners as well as Stafil TEP and APS. On November 17, 1998, Staff filed a Request for
Reconsideration and Modification of Procedural Order. On November18, 19 and 20, Responses
and/or Objections to StatE's Request for Reconsideration were submitted by the Attorney
General's Office, Arizona Electric Power cooperative, the Residential Utility Consumer Office
and Arizonans for Electric Choice and Competition. .

Thereafter, on November 24, 1998, a Procedural Order was issued, finding other
than the proposal to shorten the time frames for Stay TEP and APS to 51e responsive testimony,
the remaining proposals in Staff's Request for Reconsideration and Modification should be
denied. That Procedural Order directed that a hearing commence on December 7, 1998. Upon
review and consideration, it is the Executive Secretary's recomrnendadon that the procedural
schedule as requested in Staffs Request for Reconsideration and Modification of Procedural
Order be approved

Finally, Docket No. RE-0000GC-94-165 encompasses the Commission's pending
adoptionof mies for the transition to retail electric competition in Arizona. On August 10, 1998,
in Decision No. 61071, the Commission adopted certain modifications to A.A.C. R14-2-1601 g
sea.,on an emergency basis. Subsequent to the adoption of the emergency Ede amendments, the
Commission began proceedings to adopt the emergency rule changes on a permanent basis. On
October 2, 1998, the Say of the Commission ilea its reply to the written comments submitted
by other parties related to the specific changes to the rules, including certain specific
recommendations for rule changes.

4-

1

Upon review and consideration, the Executive Secretzarv recommends that the

In addition, on November'24, 1998, Staff submittal additional comments, resulting from
coriiménts raised at public comment sessions held by the Commission and issues that arose
during the course of pending CC&N proceedings. Stay's additional comments included
additional recommendations, with specific language suggested for mle modiNcaiioN, as well as
language to reflect the Secretary of Sta:e's rcauest for format conformance \an'th that once's
standards. _
Commission mandate a recommended order approving final rules for adoption be issued by

4,December 1998.

Jack Rose
Executive Secretary
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