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Respondents. L

Respondents Michael J. Sargent (“Mr. Sargent”) and Peggy L. Sargent (collectively, the
“Sargents”) respectfully respond in opposition to the Securities Division’s (Division) motion to
allow telephonic testimony of witness Robert Borhnoldt. The Division correctly notes that
telephonic testimony is allowed and that the Commission has allowed telephonic testimony in some
prior cases. But telephonic testimony is not appropriate for every witness. Typically, telephonic
testimony is appropriate for minor witnesses or witnesses whose testimony is uncontested.

In contrast, telephonic testimony is generally inappropriate for significant witnesses or
witnesses dealing with contested issues. The physical presence of the witness provides the
opportunity to observe the witness’s demeanor, facial expressions and body language. This is

important to the Administrative Law Judge in weighing the credibility of testimony. The
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opportunity to observe the witness is also important for an effective cross-examination. It alerts
counsel to follow-up when the witnesses, while answering, gives physical cues that might indicate
uncertainty, confusion, evasion, or untruth. It also enables counsel to present the exhibits directly
to the witness and to direct the witness’s attention to specific parts or statements. And given the
huge number of exhibits in this case, a telephonic witness will not have ready access to all of them.
And even if the witness has a copy, the chance for confusion or miscommunication is reduced
when the witness is physically present at the hearing. Further, the absence of the witness prevents
counsel from impeaching the witness with new documents. Moreover, without the presence of the
witness, there will be no “face to face” communication between counsel and the witness during
cross-examination — thus preventing counsel from developing rapport with the witness, and as well
as control over the rhythm of the cross-examination.

Thus, Commission Administrative Law Judges have denied motions for telephonic
testimony for important witnesses. For example, Judge Martin denied a motion to allow telephonic
testimony when the testimony was from the applicant’s only witness.! Likewise, Judge Kinsey
denied a motion to allow telephonic testimony where the witness was needed to address specific
issues of concern, as well as to “generally support the application and provide additional
information or clarification.”

Here, the Division describes Mr. Bornholdt as a “central witness” in this case who will

provide “highly probative testimony.”

This is exactly the type of witness that should not be
allowed to testify telephonically. If Mr. Bornholdt is an important witness, he should be present in
person, so that he can be cross-examined in person by the Sargents’ counsel, and so that the
Administrative Law Judge can observe his demeanor, facial expressions and body language.
Accordingly, the Sargents’ oppose the Division’s motion to allow Mr. Bornholdt to testify

by telephone. In addition, the Sargents’ note that Mr. Bornholdt’s unavailability further supports

! Procedural Order dated February 24, 2009 in Docket No. T-03446A-08-0055.
2 procedural Order dated September 24, 2007 in Docket No. T03228A-06-0800.

® Division Motion at 2:3-4.
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the Sargents’ motion for a continuance.

RESPECTFULLY SUBMITTED this 26" day of May, 2010.

ROSHKA DeWULF & PATTEN, PLC

By %/KO

Pgul J. Roshka, Jr.

imothy J. Sabo
One Arizona Center
400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004
602-256-6100 (telephone)
602-256-6800 (facsimile)

Attorneys for Respondents
Michael J. Sargent and Peggy L. Sargent
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ORIGINAL and thirteen copies of the foregoing
filed this 26" day of May, 2010 with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Copy of the foregoing hand-delivered
this 26" day of May, 2010 to:

Marc E. Stern, Administrative Law Judge
Hearing Division

Arizona Corporation Commission

1200 West Washington Street

Phoenix, Arizona 85007

Aaron S. Ludwig, Esq.

Securities Division

Arizona Corporation Commission

1300 West Washington Street, 3rd Floor
Phoenix, Arizona 85007

Copy of the foregoing mailed
This 26™ day of May, 2010 to:

Robert D. Mitchell, Esq.

Joshua R. Forest, Esq.

Julie M. Beauregard, Esq.

Mitchell & Forest, P.C.

1850 North Central Avenue, Suite 1715
Phoenix, Arizona 85004

Attorneys for Respondent Robert Bornholdt

Norman C. Keyt, Esq.
Keyt Law Offices
3001 E. Camelback Road, Suite 130
Phoenix, Arizona 85016
Attorneys for Respondents
Stephen G. and Diane V. Van Campen

Mark W. and Lisa A. Bosworth
18094 North 100th Street
Scottsdale, Arizona 85255

Pro Per
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