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QWEST'S NOTICE OF SUPPLEMENTAL CITATION OF AUTHORITY

Qwest Corporation (“Qwest”) hereby files notice of supplemental citation of authority

regarding AT&T’s Motion to Reopen and Supplement the Record concerning 272 issues. On

October 24, 2002, the Minnesota Public Utilities Commission held oral argument on AT&T’s

similar motion filed in Minnesota. The Minnesota Commission unanimously denied AT&T’s

motion. AT&T filed essentially the same motion in all fourteen Qwest states. Eleven states

denied AT&T’s motion; no state has granted it.

RESPECTFULLY SUBMITTED this 24" day of October, 2002.
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Daniel Waggoner
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Diane Bacon, Legislative Director
COMMUNICATIONS WORKERS OF AMERICA
5818 N. 7" St., Ste. 206

Phoenix, AZ 85014-5811

Philip A. Doherty
545 S. Prospect Street, Ste. 22
Burlington, VT 05401

W. Hagood Bellinger
5312 Trowbridge Drive
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Joyce Hundley

U.S. DEPARTMENT OF JUSTICE
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2. Checklist Items

Staff states that Checklist Item 2 may be impacted by the unfiled agreements. Id.
It believes that this concern can be eliminated prospectively by Qwest filing the unfiled
agreements identified in the Staff Report. However, Qwest has not filed all the agreements
with the Commission yet. Until it does, no finding of nondiscrimination can be made in
the section 271 case. Disagreements remain over whether Staff’s list of agreements is
sufficient or covers all relevant unfiled agreements. Until a decision is rendered in the
section 252(e) case identifying all the agreements that must be filed pursuant to section
252(e), discrimination continues, precluding any finding in the section 271 case that Qwest
meets Checklist Item 2.

AT&T recently became aware that Qwest has made several data bases available to
certain CLECs in Minnesota. The data bases were initially made available pursuant to an
unfiled agreement. AT&T has continuously raised the issue of whether it was receiving
access to all data bases for loop qualification. Qwest maintained that all access was being
provided. However, hearings in the section 271 proceeding in Minnesota made it quite
clear that AT&T was not getting access to all the data bases Qwest used for determining
availability of facilities. Therefore, Checklist Item 4 is also impacted by the unfiled
agreements. AT&T intends to raise this issue in supplemental comments in Arizona.

A major omission by Staff in its reports is its failure to address whether there has
been discrimination by Qwest as a result of the unfiled agreements. This is a critical
obligation that is contained in the provisions of the Act and the Federal Communications
Commission’s rules and orders; however, Staff does not address the issue at all, other that

to suggest discrimination will be eliminated prospectively by Qwest filing Staff’s list of



agreements. AT&T assumes that Staff has left it to the CLECs to prove what, if any,
discrimination exists or existed. However, as noted earlier, until all the relevant
agreements are filed, no finding can be made that prospectively discrimination has been
eliminated.

AT&T recognizes that Staff suggests that non-monetary damages and monetary
damages will be addressed in the section 252(e) case. However, assuming that a finding of
discrimination is made, if the section 271 proceeding has been completed, there will be no
way to raise the discrimination finding in the section 271 proceeding.

AT&T believes, contrary to Staff’s arguments, that its recommendations do not
adequately resolve the discrimination issues in the context of the section 271 proceeding.

3. The Commission Should Not Make a Recommendation in the Section 271
Proceeding Until the Section 252(e) Case is Completed.

There are two proceedings that are impacted by the unfiled agreements because
Staff chose to create a separate proceeding to address the issue of whether any of the
unfiled agreements needed to be filed pursuant to section 252(¢). AT&T raised concerns
about initiating a separate 252(¢e) proceeding. AT&T obtained a number of safeguards in
response to Staff’s proposal. AT&T obtained an Administrative Law Judge ruling that it
could use the evidence, record and findings from the section 252(e) proceeding in the
section 271 proceeding. The Protective Order in the section 252(¢e) proceeding also
permits the parties to use confidential information obtained in the section 252(e)
proceeding in the section 271 proceeding. The safeguards were obtained by AT&T as a
direct result of Staff’s proposal to create a separate proceeding. Those safeguards are
undermined if the section 271 proceeding proceeds independently and is completed before

the section 252(e) case is finished.



Staff argues that “[1]t is simply not necessary to duplicate the 252(e) facts or the
record in the public interest portion” of the section 271 proceeding. In fact, that is exactly
what will happen under Staff’s proposal — duplication. That is what AT&T sought to
avoid by obtaining the safeguards in the Procedural Order and Protective Order. Staff
must assume that the comments parties would be permitted to file in the section 271
proceeding do not need to be as extensive as the comments and testimony in the section
252(e) proceeding. AT&T does not agree with this assumption. If the Commission is
asked to recommend that Qwest’s entry into the in-region, interLATA long distance
market be denied based on comments filed by the parties, the evidence must be sufficient
for the Commission to do so. In economic terms, preventing Qwest from entering the in-
region, interLATA long distance market will greatly exceed any fines the Commission
may impose in the section 252(e) case.

Under Staff’s proposal, the Commission may be forced to decide if it is in the
public interest to allow Qwest in the in-region, interLATA market before it sets monetary
and non-monetary penalties. This decision may prejudice the Commission’s ability to
make findings and recommend penalties in the section 252(e) case.

As noted in earlier comments by AT&T, Staff has not reviewed nor made any
findings on the contents of the oral agreements between Qwest and Eschelon and Qwest
and McLeod. Until the Commission makes findings and conclusions regarding the
substance of these agreements, it is very difficult for the CLECs to argue the terms of these

agreements should prevent Qwest from obtaining in-region, interLATA long distance



authority. Until an order is entered by the Commission, Qwest need only respond that
AT&T’s arguments are mere allegations.’

Staff has not provided any reasons why the two dockets should proceed
independently, other than it believes it has covered all the procedural bases. The CLECs
and RUCO will be prejudiced if they have to litigate the issue in two separate proceedings.
The Commission should be mindful that the hard procedural decisions the Commission
must now make are of Qwest’s own making.

But for the unfiled agreements, the Commission would not have to determine
monetary and non-monetary damages, the effects the unfiled agreements had on the section
271 process, whether CLECs were discriminated against, or whether Qwest should be held
in contempt of process. All of these issues are a result of Qwest’s decision not to file
agreements with the Commission pursuant to section 252(e). AT&T believes it is only
appropriate to hold the section 271 proceeding in abeyance until the issues are all sorted

out. To require the CLECs and RUCO to duplicate efforts is prejudicial to them. They

should not be prejudiced because of the unlawful conduct of Qwest.

! The parties previously raised a number of issues in the public interest portion of the proceeding that they
believe should preclude Qwest from obtaining a favorable recommendation. Staff dismissed these matters as
mere allegations. Therefore, AT&T’s concerns are real,



Dated this 11™ day of October, 2002.
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CERTIFICATE OF SERVICE

I certify that the original and 10 copies of AT&T’s Comments on the Supplemental Staff Report
and Recommendation in Docket No. T-00000A-97-0238 were sent by overnight delivery on

October 11, 2002 to:

Arizona Corporation Commission

Docket Control — Utilities Division

1200 West Washington Street
Phoenix, AZ 85007

and a true and correct copy was sent by overnight delivery on October 11, 2002 to:

Maureen Scott

Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Ernest Johnson

Director - Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Jane Rodda

Administrative Law Judge
Arizona Corporation Commission
400 West Congress

Tucson, AZ 85701-1347

Mark A. DiNunzio

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Christopher Kempley

Arizona Corporation Commission
Legal Division

1200 West Washington Street
Phoenix, AZ 85007

and a true and correct copy was sent by U. S. Mail on October 11, 2002 to:

Thomas F. Dixon
WorldCom, Inc.

707 — 17™ Street, #3900
Denver, CO 80202

K. Megan Doberneck

Covad Communications Company
7901 Lowry Blvd.

Denver, CO 80230

Terry Tan

WorldCom, Inc.

201 Spear Street, 9th Floor
San Francisco, CA 94015

Bradley Carroll

Cox Arizona Telcom, L.L.C.
20401 North 29th Avenue
Phoenix, AZ 85027-3148



Michael M. Grant
Gallagher and Kennedy
2575 East Camelback Road
Phoenix, AZ 85016-9225

Traci Kirkpatrick

Davis Wright Tremaine LLP
1300 S.W. Fifth Avenue
Portland, OR 97201

Michael W. Patten

Roshka Heyman & DeWulf, PLC
400 North Fifth Street, Suite 1000
Phoenix, AZ 85004-3906

Joyce Hundley

United States Dept. of Justice
Antitrust Division

1401 H Street NW, Suite 8000
Washington, DC 20530

Daniel Pozefsky

Residential Utility Consumer Office
2828 North Central Ave., #1200
Phoenix, AZ 85004

Mark N. Rogers

Excell Agent Services, L.L.C.
2175 W. 14th Street

Tempe, AZ 85281

Mark P. Trinchero

Davis Wright Tremaine

1300 SW Fifth Ave., Suite 2300
Portland OR 97201-5682

Brian Thomas

Vice President — West
Time Warner Telecom, Inc.
223 Taylor Avenue North
Seattle, WA 98109

Penny Bewick

New Edge Networks

3000 Columbia House Blvd., Suite 106
Vancouver, WA 98661

Andrea P. Harris

Senior Manager, Regulatory
Allegiance Telecom, Inc.
2101 Webster, Suite 1580
Oakland, CA 94612

Karen L. Clauson

Eschelon Telecom, Inc.

730 2nd Avenue South, Suite 1200
Minneapolis, MN 55402

Joan S. Burke

Osborn Maledon, P.A.

2929 N. Central Avenue, 21* Floor
Phoenix, AZ 85067-6379

Eric S. Heath

Sprint Communications Company L.P.
100 Spear Street, Suite 930

San Francisco, CA 94105

Charles Kallenbach

American Communications Services, Inc.
131 National Business Parkway
Annapolis Junction, MD 20701

Jeffrey W. Crockett

Snell & Wilmer, LLP
One Arizona Center
Phoenix, AZ 85004-0001

Todd C. Wiley

Gallagher & Kennedy, P.A.
2575 East Camelback Road
Phoenix, AZ 85016-9225



Michael B. Hazzard

Kelley, Drye & Warren, LLP
1200 19th Street, NW, Fifth Floor
Washington, DC 20036

Daniel Waggoner

Davis Wright Tremaine
2600 Century Square
1501 Fourth Avenue
Seattle, WA 98101-1688

Timothy Berg

Fennemore Craig, P.C.

3003 North Central Ave., #2600
Phoenix, AZ 85012

Raymond S. Heyman

Randall H. Warner

Roshka Heyman & DeWulf
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400 N. Fifth Street, Suite 1000
Phoenix, AZ 85004

Diane Bacon, Legislative Director
Communications Workers of America
Arizona State Council

District 7 AFL-CIO, CLC

5818 N. 7th Street, Suite 206
Phoenix, AZ 85014-5811

Andrew Crain

Qwest Corporation

1801 California Street, Suite 4900
Denver, CO 80202

Janet Livengood

Regional Vice President
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601 S. Harbour Island Blvd., Suite 220
Tampa, FL 33602

Charles W. Steese

Qwest Corporation
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Richard Lipman
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