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WITH SECTION 271 OF THE
TELECOMMUNICATIONS ACT OF 1996.

COMMENTS ON STAFF’S SUPPLEMENTAL REPORT AND RECOMMENDATION

In response to Staff's Supplemental Report and Recommendation, RUCO continues to
recommend that the Commission not consider the approval of Qwest's 271 application until the
252(e) proceeding has been concluded. RUCO repeats and reaffirms_all the arguments it has
made in the 252 docket previously. In addition, Staff by its statements in its Supplemental
Report points out the futility in proceeding with 271 prior to concluding the 252 docket. Staff
notes that “Since the record has not closed in the public interest phase of this case, parties
could file their comment on the 252(e) issue now: and on whether, given the nature of the
allegations, the Commission should find that Qwest's Section 271 application is not in the
public interest.” Supplemental Staff Report and Recommendation, p. 4. In other words, Staff
is suggesting that the Commission could make an adverse public interest finding based on
unproven allegations. Staff's position is inconsistent with its previous public interest
arguments. In it's Final Report on Public Interest, Staff responded to the Attorney General’s
argument that 271 approval is not in the public interest because of the consumer protection
arguments raised in her pending complaint filed against Qwest. Staff noted, “Therefore, the

complaint must currently be viewed as unproven allegations. A Court of competent jurisdiction
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has made no final determinations as to the merits Qf these allegations. As such, Staff cannot
conclude that this request is inconsistent with the public interest.”’ Final Report On Qwest's
Compliance with Public Interest and Track A, May 1, 2002, p. 73. Yet Staff is suggesting that
the parties including Staff can draw conclusions with regard to the unproven 252 allegations
that are inconsistent with the public interest.

Staﬁ’s argument that the parties as well as the Commission could draw conclusions
based on unproven allegations raises due process concerns. Although RUCO stands by the
allegations it has made in its Report of August 29, 2002, RUCO hesitates to make a public
interest recommendation based on the allegations. At the very least, RUCO would prefer to
conclude its investigation prior to making any recommendations. Moreover, RUCO believes
that a recommendation based on unproven allegations would be passing judgment on Qwest
before it has an opportunity to go to trial. RUCO recognizes that what has been alleged in the
252 docket are simply allegations at this point, and the Commission can give it the weight it
deems appropriate. However, since the allegations, if true, so directly impact the public
interest, the Commission would be negligent not to consider them if in fact the Commission

determines that what has been alleged in fact has taken place.?

! Staff goes on to note that the allegations raised by the AG are important enough to warrant consideration and be
given their appropriate weight, but that “...the AG complaints are currently only allegations.” Final Report On
Qwest's Compliance with Public Interest and Track A, May 1, 2002, p. 73.

? At least one Commission, Minnesota, has a decision by an administrative law judge who has determined that
Qwest violated section 252 of the Act on multiple instances by not filing with the Commission the same
Agreements that are the subject of Arizona’s 252 proceeding.
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Staff suggests that the 271 proceeding does not need to be held in abeyance pending
the outcome of the 252(e) enforcement proceeding. Supplemental Staff Report and
Recommendation, p. 4. Staff anticipates that the Commission will craft remedies in the 252
proceeding commensurate with the level of past violations found, and that the Commission
could conclude that Qwest’s 271 application is not in the public interest prior concluding the
252 docket. Supplemental Staff Report and Recommendation, p. 20. Staff recognizes the
importance of the enforcement proceedings and the need for the Commission to serve the
public interest but de-emphasizes the public interest implication in the context of 271. The
Commission’s consideration of the effect of Qwest's discriminatory conduct on the public
interest should be heightened, not de-emphasized. What is being alleged in the 252 docket
goes to the heart of the 271 docket-the development of a competitive environment. That is,
whether Qwest engaged in discriminatory conduct, and if so, what can be done to prevent
similar conduct in the future. It does not make sense to reward Qwest with 271 approval by
sanctioning the very conduct that the Act was designed to prevent. Of equal importance, is the
need to not rush to judgment on 271 at the expense of jeopardizing a competitive environment.
The interests of the ratepayers and the public interest are of paramount concern. Before
entertaining the 271 application, any inference of prior discriminatory conduct needs to be
dispelled or safeguards must be put into place to assure this conduct does not happen again.
Only then can the Commission have confidence that its recommendation may result in
competition in Arizona. Any delay in the Commission’s 271 deliberations is solely the fault of

Qwest; it was Qwest that engaged in the conduct.
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RUCO believes the section 271 and section 252 dockets should be consolidated for
purpose of the hearing, so that the hearing can have a broad scope and all appropriate
remedies can be considered. RUCO recommends that under no circumstances should the

public interest portion of the 271 application proceed until all the 252 issues are resolved.

RESPECTFULLY SUBMITTED this 15th day of October 2002.

Daniel Pozefsky -
Staff Attorney
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AN ORIGINAL AND TEN COPIES
of the foregoing filed this 15th day
of October, 2002 with:

Docket Control

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

COPIES of the foregoing hand delivered/
mailed this 15th day of October, 2002 to:

Lyn Farmer

Chief Administrative Law Judge
Hearing Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Jane L. Rodda

Administrative Law Judge

Hearing Division

Arizona Corporation Commission

400 West Congress Street, Room 222
Tucson, Arizona 85701

Christopher Kempley, Chief Counsel
Legal Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Ernest Johnson, Director

Utilities Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Arizona 85007

Timothy Berg

Theresa Dwyer

Fennemore Craig, P.C.

3003 North Central Ave., Suite 2600
Phoenix, Arizona 85012

Teresa Wahlert, Vice President-Arizona
Maureen Arnold

Qwest Corporation

3033 North Third Street, Room 1010
Phoenix, Arizona 85012

Andrew Cain

Qwest Corporation

1801 California Street, 4900
Denver, Colorado 80202

Michael M. Grant

Todd C. Wiley

Gallagher & Kennedy, P.A.
2575 East Camelback Road
Phoenix, Arizona 85016-9225

Mark Dioguardi

Tiffany and Bosco, P.A.
500 Dial Tower

1850 North Central Avenue
Phoenix, Arizona 85004

Curt Huttsell

Electric Lightwave, Inc.
4 Triad Center, Suite 200
Salt Lake City, UT 84180

Thomas L. Mumaw

Jeffrey W. Crockett

Snell & Wilmer

One Arizona Center
Phoenix, Arizona 85004-0001

Darren S. Weingard

Stephen H. Kukta

Sprint Communications Company L.P.
1850 Gateway Drive, 7th Floor

San Mateo, California 94404-2467

Thomas H. Campbell

Lewis & Roca

40 North Central Ave., Suite 1900
Phoenix, Arizona 85004

Andrew O. Isar

TRI

4312 92nd Ave., N.W.

Gig Harbor, Washington 98335
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Bradley Carroll

Cox Communications

Cox Arizona Telecom LLC
20401 North 29th Ave.
Phoenix, Arizona 85027

Richard M. Rindler

Morton J. Posner

Swidler, Berlin, Shereff, Friedman, LLP
3000 K Street, NW, Suite 300
Washington, DC 20007-5116

Raymond S. Heyman

Roshka Heyman & DeWaulf, PLC
One Arizona Center

400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004

Charles Kallenbach

American Communications
Services, Inc.

131 National Business Parkway

Annapolis Junction, Maryland 20701

Thomas F. Dixon

MCI Telecommunications Corp.
707 17th Street, Suite 3900
Denver, Colorado 80202

Richard S. Wolters

AT&T &TCG

1875 Lawrence Street, Suite 1575
Denver, Colorado 80202

Joyce Hundley

U.S. Department of Justice
Antitrust Division

1401 H St., NW, Suite 8000
Washington, DC 20530

Joan Burke

Osborn Maledon

2929 North Central Ave., 21st FI.
P.O. Box 36379

Phoenix, Arizona 85067-6379

Gregory Hoffman

AT&T

795 Folsom Street, Room 2159

San Francisco, California 94107-1243

Daniel Waggoner

Davis Wright Tremaine

2600 Century Square

1501 Fourth Ave.

Seattle, Washington 98101-1688

Douglas Hsiao

Jim Scheltema

Blumenfeld & Cohen

1625 Massachusetts Ave., N.W.
Suite 300

Washington, DC 20036

Diane Bacon, Legislative Director
Communications Workers of America
5818 North 7th Street, Suite 206
Phoenix, Arizona 85014-5811

Mark N. Rogers

Excell Agent Services, L.L.C.
2175 West 14th Street
Tempe, Arizona 85281

Traci Grundon

Davis Wright Tremaine, LLP
1300 S.W. Fifth Ave., Suite 2300
Portland, Oregon 97201

Lyndall Nipps

Director, Regulatory
Allegiance Telecom, Inc.

845 Camino Sure

Palm Springs, California 92262

M. Andrew Andrade
5261 S. Quebec Street, Suite 150
Greenwood Village, Colorado 80111

Megan Doberneck

Senior Counsel

Covad Communications Company
7901 Lowry Blvd.

Denver, Colorado 80230

Al Sterman

Arizona Consumers Council
2849 East 8th Street
Tucson, Arizona 85716

Brian Thomas

Time Warner Telecom, Inc.
520 S.W. 6th Ave., Suite 300
Portland, Oregon 97204

Jon Poston

Arizonans for Competition in Telephone
Service

6733 East Dale Lane

Cave Creek, Arizona 85331-6561
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Eric S. Heath

Sprint Communications Company L.P.

100 Spear Street, Suite 930
San Francisco, CA 94105

Philip Doherty
545 S. Prospect St., Suite 22
Burlington, VA 05401

Andrea Harris

Allegiance Telecom Inc of Arizona

2101 Webster, Suite 1580
Oakland, CA 94612

Kevin Chapman
SBC Telecom

300 Convent St., Room 13-Q-40

San Antonio, TX 78205

Richard Sampson
Z-Tel Communications

601 S. Harbour Island, Suite 220

Tampa, FL 33602

Gena Doyscher

Global Crossing Services
1221 Nicollet Mall
Minneapolis, MN 55403-2420

Gary L. Lane
6902 E. First St., Suite 201
Scottsdale, AZ 85251

Steven Strickland
SBC Telecom

5800 Northwest Parkway, Room 1T40

San Antonio, TX 78249

Richard Kolb

One Point Communications
150 Field Dr., Suite 300
Lake forest, IL 60045

Steven Duffy
Ridge & Isaacson

3101 N. Central Ave., Suite 1090

Phoenix, AZ 85012

Dennis Ahlers
Eschelon Telecom

730 Second Ave South, Suite 1200

Minneapolis, MN 55402

Dennis Doyle

Arch Communications Group
1800 West Park Dr., Suite 250
Westborough, MA 01581-3912

David Conn

Mcleod USA

P.O. Box 3177

Cedar Rapids, |IA 52406-3177

Frederick Joyce

Alston & Bird, LLP

601 Pennsylvania Ave., NW
Washington, DC 20004-2601

John Munger

Munger Chadwick

333 North Wilmot #300
Tucson, AZ 85711

Deborah Harwood

Integra Telecom of Arizona

19545 NW Von Newman Dr., Suite 200
Beaverton, OR 97006

Bob McCoy

William Local Network
4100 One Williams Center
Tulsa, OK 74172

Teresa Tan

Worldcom, Inc.

201 Spear St., 9" Floor
San Francisco, CA 94105

Rodney Joyce

Shook Hardy & Bacon, LLP
600 14™ St., NW, Suite 800
Washington, DC 20005-2004

Diane Peters

Global Crossing

180 South Clinton Ave
Rochester, NY 14646

Gerry Morrison

Map Mobile Communications
840 Greenbrier Circle
Chesapeake, VA 23320

Metrocall, Inc.
6677 Richmond Highway
Alexandria, VA 22306

Paul Masters

Ernest Communications

6475 Jimmy Carter Blvd, Suite 300
Norcross, GA 30071
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Rex Knowles

X0

111 E. Broadway, Suite 100
Salt Lake City, UT 84111

Teresa Ono

AT&T

795 Folsom St., Room 2159
San Francisco, CA 94107-1243

Penny Bewick

New Edge Networks
P.O. Box 5159
Vancouver, WA 98668

David Kaufman

E.Spire Communications
343 W. Manhattan St.
Santa Fe, NM 87501

Bob Edgerly

Nextel West Corporation
2001 Edmund Halley Dr.
Reston, VA 20131

McLeodUSA Telecommunications Services
Attention: Law Group

P.O. Box 3177

Cedar Rapids, |A 52406-3177

Steven Sager

McLeodUSA Telecommunications Services
215 S. State St.

Salt Lake City, UT 84111

Gary Kopta

Davis Wright Tremaine LLP
1501 Fourth Avenue
Seattle, WA 98101




